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and
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(2) CENTER FOR GLOBAL DEVELOPMENT
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APPELLANT’S SKELETON ARGUMENT
References in the form [CB/000] are to the Core Bundle and [SB/000] to the Supplementary Bundle.
The parties are referred to, respectively, as the Claimant and the First, Second and Third Respondents
(collectively, the Respondents).
References to the ‘Judgment’ are to the Judgment and Reasons of the Employment Tribunal sitting at
London Central (Employment Judge Tayler, as he then was, sitting alone) (‘the Tribunal’), sent to the
parties on 18 December 2019 [CB/3-28].
Introduction
1. Is a belief that biological sex is real, important, immutable and not to be conflated with gender
identity so beyond the pale that it is ‘not worthy of respect in a democratic society’?
2. Should anyone who holds such a belief be ‘required’ in all circumstances to suppress its expression
for fear of causing hurt or offence to trans people, and instead be ‘required’ to use the language of
sex and gender in a way that is contrary to that belief, on pain of dismissal or discrimination at
work for which the law will afford no remedy?
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3. The Tribunal’s answer to both of those questions was ‘yes’1.
4. Those conclusions are astonishing in view of the fact that the Claimant’s beliefs represent an
important and widely-shared viewpoint in an on-going political and cultural debate about a
significant aspect of human life and behaviour, which was at the material times the subject of
specific government consultation in relation to legislative proposals to amend the Gender
Recognition Act 2004 (‘GRA’)2.
5. In that debate, use of the language of sex and gender is contested: ‘even the use of words such as
“men” and “women” is difficult’3. Some people believe everybody has a gender identity; that this,
and not their anatomy, determines their sex; and that the language of sex and gender should
therefore always be used to refer to a person’s gender identity. Others, like the Claimant, believe
that biological sex and gender identity are different concepts; that the rights of people not to be
discriminated against for being transsexual must be respected; but that it is also important to be
able to talk about biological sex and the ways in which men and women are differently affected by
political, societal and cultural choices and policies; and that it is therefore important to be able to
use language conventionally to refer to biological sex. There are of course other views as well, but
there is no doubt that the Claimant’s belief is an important and widely-shared one in that debate4.
6. Yet the Tribunal held that, because of the risk of offending trans people, both the use of language
to refer to biological sex, and the beliefs which that expresses, are unacceptable in a democratic
society.
7. The label ‘Orwellian’ is sometimes applied too glibly, but here it is warranted. The Tribunal’s
approach is reminiscent of the Ministry of Truth’s Newspeak: words themselves are to have their
‘undesirable meanings purged out of them’ along with the associated ideas, so that ‘a heretical
thought… should be literally unthinkable at least so far as thought is dependent upon words’5.
8. According to the Tribunal, in the contemporary debate about sex and gender, the only
democratically and legally acceptable use of language is one which accords primacy to selfdetermined gender identity6. In order to avoid causing distress or offence, ordinary English words
1

As reflected in particular in the Tribunal’s reasoning and conclusions at Judgment, §§90-91 [CB/27-28].
See R (Miller) v The College of Policing & another [2020] 4 All ER 31, Admin, §§13-14, 241-250 & 266-267 per Julian
Knowles J.
3
R (Miller), §17 per Julian Knowles J.
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See again R (Miller), §§13-14, 241-250 & 266-267 per Julian Knowles J; see also C w/s, §§112-116 [SB/31-33].
5
See the Appendix to Nineteen Eighty-Four: ‘The Principles of Newspeak’.
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This is the effect of the Tribunal’s reasoning and approach in Judgment, §§84-88 & 90-91 [CB/26-27].
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that conventionally refer to biological sex are to be purged of those meanings and instead used
only to refer to a person’s gender identity. The hurt or offence which may be occasioned by failure
to do this, in the Tribunal’s view, constitutes a violation of ‘trans rights’ which is unacceptable in
a democratic society.
9. As the columnist Janice Turner wrote after receiving the Orwell Prize for journalism in 2020, it is
as though ‘the specific language of female experience is unsayable’7. As the words are purged of
their biological meanings and reserved exclusively for gender identity, so the very idea that
biological sex is real and distinguishable from gender identity becomes unexpressable and hence
unacceptable. Because of the offence or distress it may cause, it is no longer acceptable to say that
‘woman’ means adult human female and that a transwoman is therefore not a woman, and
consequently the underlying idea itself is, so says the Tribunal, beyond the pale.
10. The implications of the Tribunal’s conclusions are profound. The Claimant is far from alone in

having faced detriment, discipline or dismissal at work for expressing beliefs of this kind. If the
Tribunal is right, then on this important subject of contemporary debate, expressing beliefs such
as those held by the Claimant cannot be protected under the Equality Act 2010 (‘EqA10’), even
though they are undoubtedly serious, cogent beliefs about an important aspect of human life and
behaviour. Many people will have to choose between staying out of the debate altogether or risking
their jobs, as is described in the article by Janice Turner already mentioned:
‘Almost every day I hear from Guardian journalists, principled, progressive writers, who are terrified
of uttering what now counts as WrongSpeak. As the tram-tracks of left-wing discourse have
narrowed… suggesting a humane balance must be reached between trans activist demands and women’s
rights, can result in vicious censure from colleagues, even demands that they are sacked. Questions
imply criticism: disagreement is hate-speech.
When journalists cannot address issues for fear of losing their jobs, a void is created in the public sphere.
If moderate views are unprintable, they become unspeakable. Cancellation trickles down.
… [T]he Scottish children’s author Gillian Philip, who defended JK Rowling, was sacked. Many others
have written to me: feminist authors dumped by agents, who in turn are frightened for their own
livelihoods. Female academics endure constant professional defamation, petitions to no-platform them,
exclusion from publications, talks on subjects unrelated to gender aggressively picketed or cancelled.
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‘The woke left is the new Ministry of Truth’, The Times, 11 July 2020
https://www.thetimes.co.uk/article/59a66a62-c2e8-11ea-ac82-8308736f5ec7?shareToken=b0b1803f7cb0a297277ee975d5dda9cb
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“I was disinvited from giving lectures on courses I’ve worked on for years,” one says sadly, “including
courses I’ve helped to write”.
A corporate lawyer was reported to her chief executive just for following feminist accounts on Twitter;
a teacher was shopped to her head by a student intern who’d overheard her criticise the trans child
charity Mermaids. A charity worker faced a complaint to her board because she’d “liked” a JK Rowling
tweet: “For days, I was utterly terrified for my future. I shouldn’t have to live like this because of the
views I hold.” A copywriter who queried why “woman” must be replaced with “womxn’ but not man
with “mxn”, says speaking out “results in fewer chances to work on projects or limits promotion”. These
people are denied free speech for utterances that are within the law.’

11. It is not, of course, the task of the EAT in this appeal to decide whether the Claimant’s beliefs are
right or wrong, or to take sides in the on-going public debate about sex, gender and the law. The
points made above about the contested use of language in that debate are not made in order to seek
the EAT’s endorsement of the Claimant’s position but, on the contrary, to show how any attempt
to enter into that arena and adjudicate upon the acceptable use of words and the ideas that they
articulate has profound implications for the scope of democratic discourse. Courts and tribunals
cannot, and should not attempt to, adjudicate upon the terms on which citizens may engage with
an issue of contemporary controversy in a way which amounts to endorsement of one side in the
debate. But that is, in effect, what the Tribunal did. It wrongly took it upon itself to determine the
acceptable use of disputed language by reference to an incorrect standard (the causing of distress
or offence), leading it to the astonishing conclusion that widely-held beliefs on one side of an
important contemporary democratic debate are unsayable and so unworthy of respect.
12. Where the result is that important and widely-held beliefs about a matter of on-going cultural and
political debate are deemed to be unsayable, something has plainly gone very wrong. The
Tribunal’s fundamental error lies in its descent into the arena and its failure to recognise ‘[t]he
pluralism indissociable from a democratic society’8, in respect of which the state has a ‘duty of
neutrality and impartiality’9.
13. Applying the correct standard, the only possible conclusion is that the Claimant’s beliefs, and her
use of the language of biological sex in order to articulate those beliefs, are within the scope of the
pluralism that is fundamental to democratic discourse, and are worthy of respect in a democratic
society. That is the short answer to this appeal. But given the extent of the Tribunal’s
8
9

Ibragimov & others v Russia, 1413/08 & 28621/11, 4 February 2019 (unreported), ECtHR, §88.
Ibid., §90.
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misconceptions about the proper scope of its role, and the wider implications of this case both for
the particular debate about sex, gender and the law, and for the principles applicable to the
protected characteristic of religion and belief under the EqA10 more generally, a full and careful
analysis of the issues is warranted.
Factual background
14. Since the question of whether the Claimant’s belief is a philosophical belief within EqA10, s10,
was determined as a preliminary issue, there has been no final determination of the underlying
facts (other than those relating to the Claimant’s belief itself) (Judgment, §20 [CB/8]). Much of
the detail is not, in any event, material to the issues in this appeal and it is sufficient to note the
following aspects of the Claimant’s pleaded case by way of background and context.
15. The First Respondent is a not-for-profit think tank which focuses on international development
(Re-Amended Particulars of Claim (‘PoC’), §2 [CB/90]). It is a subsidiary of the Second
Respondent, which is based in the US. The Claimant is a researcher, writer and advisor in
sustainable development. She was appointed visiting fellow of the First Respondent in November
2016 (renewed in 2017) and carried out paid work on specific projects (PoC, §§1 & 5-9 [CB/9091]).
16. In July 2018, the government launched a consultation on proposed amendments to the GRA which
would have made legal recognition of self-identified gender easier. The consultation document
noted ‘the need to engage with all perspectives’, including ‘women’s groups who we know have
expressed some concerns about the implications of our proposals’10.
17. The Claimant was concerned by the proposed amendments to the GRA. From around August 2018,
prompted in part by the consultation, she began to express her beliefs about those issues and about
sex and gender more generally on her personal Twitter account (PoC, §§12-13 [CB/91]).
18. It is her case (which will need to be determined in due course but much of which is confirmed by
the Amended Grounds of Resistance (‘GoR’) [CB/135-139]) that, because of her beliefs and/or
her legitimate and relevant direct expression of them on Twitter and internally (PoC, §§15-17 &
24 [CB/92, 93]): ‘concerns’ were raised by her colleagues that they considered those statements
of her beliefs to be ‘exclusionary or offensive’, which was making them ‘feel uncomfortable’, and
‘key personnel’ of the Second Respondent became ‘antagonised’ (PoC, §§14, 20 & 23 [CB/9210

The nature of the consultation is described in paragraph 13 of the judgment of Julian Knowles J in R (Miller).
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93]; GoR §§32-35 [CB/138-139]); she was subjected to an investigation without being given
adequate opportunity to explain or defend herself (PoC, §§23-45 [CB/93-96]); a proposal for her
employment, or alternatively consultancy work, on a particular project was withdrawn (PoC, §§1820, 50, 55, & 62-65 [CB/92-93, 97, 98, 99-100]); and the Third Respondent (President of the
Second Respondent) decided that her visiting fellowship should not be renewed (PoC, §§58-64
[CB/98-100]; GoR, §38 [CB/139]). She claims for direct discrimination because of her beliefs
and/or harassment related to those beliefs (PoC, §§72-74A [CB/101-102]). She also claims for
indirect belief and/or sex discrimination and victimisation (PoC, §§75-85A [CB/102-104]).
19. It is to be noted that the Respondents do not allege that the Claimant said or did anything that was
directed at any particular employee or client of the First or Second Respondents: it is the mere
statement of her beliefs that the Respondents considered ‘offensive and exclusionary’ such that
anything short of complete self-censorship of those beliefs by her was unacceptable to them (GoR,
§35 [CB/139]). That is the position which the Tribunal effectively endorsed (Judgment, §91
[CB/27-28]).
The Claimant’s beliefs
20. The Claimant’s two witness statements [SB/4-51] contain a detailed statement of her beliefs.
Although the Tribunal apparently sought to extract ‘core aspects’ of the Claimant’s belief
(Judgment, §40 [CB/14]), it did not reject any part of her evidence as untruthful. It also made
further findings about the Claimant’s ‘core’ beliefs (Judgment, §§41 & 77-91 [CB/14, 24-28]),
again apparently seeking to distinguish between ‘core’ and other aspects of her beliefs (Judgment
§§78-81 [CB/25]). The Tribunal’s attempt to draw that distinction is addressed below in respect of
the first ground of appeal. For present purposes the important points are that (i) the Tribunal did
not reject any part of the evidence in the Claimant’s statements, and (ii) those statements, together
with the Tribunal’s further findings at Judgment, §§41 & 77-91 [CB/14, 24-28], may therefore be
taken as a full account of her beliefs.
21. The Claimant will rely on those statements and findings for their full and nuanced meaning and
effect and the EAT is asked to read them carefully and in full. By way of highlight only, points of
particular importance for this appeal are as follows:
21.1.

The Claimant believes that sex is a material reality that is an immutable biological fact
which matters, which should not be conflated with gender or gender identity, and which it
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is important to be able to talk about, in particular in the context of women’s rights (C w/s,
§§11, 14-32 [SB/6, 6-10]; Judgment §§41 & 77 [CB/14, 24]).
21.2.

Despite the ease with which some11 feel able to label the Claimant and those who share
her beliefs as ‘bigots’ or ‘transphobic’ 12, those beliefs are not in fact primarily about trans
people. Importantly, they do not entail denying that trans people should be protected from
discrimination (indeed there are transgender people who share the Claimant’s beliefs 13).
The Claimant’s belief is that being transgender is a different category of thing from sex,
and that both merit protection from discrimination (C w/s, §§13, 20-22, 42-48, 90-92
[SB/6, 8, 14, 24-25]; C supp w/s, §§3, 16-17 [SB/44, 47-48]).

21.3.

Equally importantly, it is inherent in the very nature of the Claimant’s belief that statements
such as ‘woman means adult human female’ or ‘transwomen are male’ are (for her)
statements of neutral fact not expressions of value judgment, still less of bigotry,
transphobia or antipathy towards trans people (C w/s, §§50-51 [SB/15]; C supp w/s, §17
[SB/48]; see also the same point being accepted by Julian Knowles J in R (Miller), §§266267 & 280-281). Only if one starts from a position of rejecting the Claimant’s belief and
embracing the opposing view can such statements conceivably be viewed as inherently
prejudiced: in order to reach such a conclusion one first has to reject the idea that such
statements are capable of being non-judgmental statements about material facts (not a
comment on anyone’s perception of their own gender identity). If one takes the Claimant’s
belief on its own terms, however, they are neutral statements of fact.

21.4.

The Claimant believes that, as a biological characteristic which necessarily affects one’s
experiences and interactions with one’s own body, with others and with the physical
environment, sex matters and that it is therefore important in many contexts to be able to
describe and talk about it (C w/s, §§28-32, 46-48, 61, 65, 67-72, 74, 82, 95-109 [SB/9-11,
14, 17, 18-19, 20, 22, 26-31]). And it is right that this does include a belief that it is relevant
and important in some circumstances to be able to acknowledge, describe or refer to a
particular person’s sex, even if that differs from his or her gender identity and even if that
may cause that individual to be upset (C w/s, §§29, 48, 93, 110-111, 115-117 [SB/9-10,
14, 25, 31, 33]; C supp w/s, §15 [SB/47]; Judgment, §§41, 88 & 90 [CB/14, 27]). These

11

Including, in practice, the Tribunal, albeit expressed in less tendentious language.
See C w/s, §§49, 90 & 105 [SB/15, 24, 29]; C supp w/s, §§17-20 [SB/48-50]; R (Miller), §§243-250, 266-267 & 280.
13
Kristina Harrison w/s §§17-18 [SB/56-57]; C w/s, §91 [SB/24-25].
12
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aspects of the Claimant’s belief are not peripheral, secondary or merely explanatory of its
importance. The belief that (a) sex is a material reality and (b) it matters to be able to talk
about how that material reality is relevant to someone’s experience or treatment, are two
sides of the same coin: it is because sex is a material reality that it affects people’s
experiences and treatment; and it is because sex objectively matters for people’s
experiences and treatment (even if their gender identity differs) that it can be seen to be a
material reality. These are inseparable and essential aspects of the Claimant’s beliefs.
21.5.

However, the fact that it is indeed inherent in the Claimant’s belief that it is important in
some circumstances to be able to refer to sex as distinct from gender identity, does not
mean that it is any part of her belief that trans people should not generally be treated in
accordance with their wishes or that she will not generally do so, let alone that transexuals
should not be respected or protected from discrimination, or that they should be abused,
disparaged or harassed. On the contrary, as the Tribunal accepted, the Claimant will in
most social and professional settings use a person’s preferred pronouns and avoid drawing
attention to their sex if this makes them uncomfortable: her reservation of the right to do
otherwise is in circumstances where it is relevant to do so – e.g. where these very issues
are being legitimately debated, or in sports or healthcare contexts, or where single sex
provision and/or bodily privacy are concerned, or in order to ensure that children or
vulnerable women are enabled to speak clearly and without inhibition about their own
experiences and perceptions (C w/s, §§29, 47-48, 65, 93 [SB/9-10, 14, 17-18, 25]; C supp
w/s, §18 [SB/48]; Judgment §§39.12-13, 40-41, 88 [CB/14, 27]).

Relevant law
ECHR Articles 9 and 10
22. It is useful to begin with the relevant principles under Articles 9 and 10 of the European Convention
on Human Rights and Fundamental Freedoms (‘ECHR’) because:
22.1.

As will be seen, the principles developed in the domestic authorities as to the meaning and
scope of the protected characteristic of religion and belief under EqA10, s10 are derived
from the Article 9 jurisprudence and need to be understood in that context; and

22.2.

By virtue of sections 3 and 6 of the Human Rights Act 1998 (‘HRA’), the EqA10 must (so
far as possible) be read and given effect in a way which is compatible with the Claimant’s
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Convention rights: although there is no absolute rule that Convention rights should always
be considered first, where they are relevant they must nevertheless be fully considered. In
this particular case, it is appropriate to start with Articles 9 and 10 because they inform and
shape the analysis under the EqA10 (cf Page v NHS Trust Development Authority [2021]
EWCA Civ 255, §§37 & 74 per Underhill LJ).
Relevant provisions of the ECHR
23. Article 9 contains the right to freedom of thought, conscience and religion. It provides as follows:
Article 9
1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to
change his religion or belief and freedom, either alone or in community with others and in public or
private, to manifest his religion or belief, in worship, teaching, practice and observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the interests of public safety, for the
protection of public order, health or morals, or for the protection of the rights and freedoms of others.

24. Article 2 of the First Protocol, concerning the right to education, is also relevant. It provides that
the state shall ‘respect the right of parents to ensure… education and teaching in conformity with
their own religious and philosophical convictions’.
25. Article 10 contains the right to freedom of expression. It provides as follows:
Article 10
1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions
and to receive and impart information and ideas without interference by public authority and regardless
of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television
or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to
such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.
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26. Finally, Article 17 concerns the necessary limits on the scope of Convention rights to prevent the
protection of acts which are themselves aimed at destroying those rights:
Article 17
Nothing in this Convention may be interpreted as implying for any state, group or person any right to
engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms set
forth herein or at their limitation to a greater extent than is provided for in the Convention.

The foundations of freedom of thought and expression in democratic pluralism
27. The rights protected by Articles 9 and 10 are closely related14. Both concern the pluralism of ideas
and their expression which is essential to a democratic society 15. They complement and reinforce
each-other: Article 9 protects not only the holding of a belief but also its manifestation and direct
expression16; and under Article 10 a higher level of protection attaches to the expression of beliefs
about important aspects of human life or behaviour that contribute to debate on matters of public
interest17.
28. Accordingly, where both Articles 9 and 10 are engaged but a case falls more naturally under one
of them, the right approach is to examine the case under the more directly applicable Article but
read in light of the other (see Ibragimov & others v Russia, 1413/08 & 28621/11, 4 February 2019
(unreported), ECtHR, §7818). This case falls most naturally to be considered under Article 9, but
Article 10 is also engaged. Therefore, the right approach is to consider the case primarily under
Article 9, read in light of Article 10 and its associated jurisprudence.
29. As has already been noted, both Articles 9 and 10 protect the pluralism that is essential in a
democratic society. This proposition recurs frequently in the case-law as a truism, often with little
explanation or elaboration. But since this appeal directly concerns the threshold for a belief to be
worthy of respect in a democratic society, it is particularly important to have firmly in mind how
and why the foundations of freedom of belief and expression are rooted in, and essential for,

14

Ibragimov & others, §78.
Ibid., §§88 & 91; see also Handyside v UK (1979-80) 1 EHRR 737, §49; Metropolitan Church of Bessarabia & others v
Moldova (2002) 35 EHRR 13, §114; Vajnai v Hungary (2010) 50 EHRR 44 (2008), §46; Eweida & others v UK (2013)
57 EHRR 8, §79.
16
Metropolitan Church of Bessarabia, §114; Eweida & others v UK, §§80-82; Ibragimov & others, §89.
17
Perinçek v Switzerland (2016) 63 EHRR 6, §§197, 230 & 241; Annen v Germany, 3690/10, 26 February 2016
(unreported), §§53 & 64.
18
Cf also an equivalent approach adopted in relation to claims which engage both Articles 10 and 11, which are similarly
closely related: Palomo-Sanchez v Spain [2011] IRLR 934, ECtHR, §§52 & 61.
15
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democratic pluralism. Therefore, before turning to the specific principles to be derived from the
authorities, the reasons why freedom of thought and expression is fundamental to democratic
society merit restatement.
30. The ultimate philosophical foundations of the right to freedom of thought and expression are, of
course, contested amongst philosophers, but for present purposes it is sufficient that the following
widely-respected grounds are reflected in the jurisprudence, and may be regarded as underpinning
the legal rights protected by Articles 9 and 10. Liberal democracy depends upon the twin pillars of
(i) government ‘by the people’ through participatory processes such as political debates, campaigns
and elections, which necessarily require that individuals should be able to inform themselves about
and contribute to consideration of the issues to be resolved, the arguments for and against different
solutions and the facts underlying those arguments19; and (ii) equal respect by the state for each
citizen’s capacity to develop his or her own identity and conception of the good life, together with
state neutrality in respect of differing conceptions20, because without the ability for citizens to
develop, free from coercion, a diversity of beliefs, convictions and worldviews, effective
development of and participation in democratic discourse is again compromised21:
‘Where not the person’s own character but the traditions or customs of other people are the rule of
conduct, there is wanting one of the principal ingredients of human happiness, and quite the chief
ingredient of individual and social progress.’22

31. Diversity or ‘pluralism’ of thought, belief and expression is thus foundational for liberal democracy
and depends upon individuals’ ability freely to develop and express competing or conflicting ideas
and beliefs. This has certain implications for the nature and extent of those freedoms.
32. Thought and belief come first. The state must respect individual ‘ethical independence’, which
requires that the law must remain neutral as between competing beliefs and should not coerce or
restrict belief based on any assumption ‘that one conception of how to live, of what makes a
successful life, is superior to others’23. Moreover, the boundaries of freedom of belief cannot be
19

R v Shayler [2003] 1 AC 247, HL, §21 per Lord Bingham.
Taking Rights Seriously, R Dworkin (first published 1977), Bloomsbury (2013), Chapter 12: ‘What Rights Do We
Have?’: ‘The right to liberties’.
21
Law, State and Religion in the New Europe: Debates and Dilemmas, Zucca & Ungureanu (eds), Cambridge University
Press (2012), Chapter 12: ‘Rights, religion and the public sphere: the European Court of Human Rights in search of a
theory?’, Julie Ringelheim.
22
On Liberty, J S Mill (1859), Penguin Classics (1974), Chapter III: ‘Of Individuality, as One of the Elements of WellBeing’.
23
Religion Without God, R Dworkin, Harvard University Press (2013), Chapter 3: ‘Religious Freedom’: ‘The New
Religious Wars’.
20
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drawn at the point where conflicting beliefs cause hurt or offence: it is human nature that we may
find views with which we disagree distressing or offensive – indeed, the more fundamentally
important to human life and behaviour the object of disagreement, the more deeply the
disagreement is likely to be felt and so the greater the risk of offence. It is, therefore, inherent in
the diversity and pluralism of a democratic society that people who hold opposing beliefs that are
offensive or upsetting to each other must be able to coexist. In those circumstances, ‘the role of the
authorities… is not to remove the cause of tension by eliminating pluralism, but to ensure that the
competing groups tolerate each other’ 24. Or, as Baroness Hale put it in R (Williamson) v Secretary
of State for Education and Employment [2005] 2 AC 246, HL, at §77:
‘A free and plural society must expect to tolerate all sorts of views which many, even most, find
completely unacceptable.’

33. Similarly, freedom to express our beliefs cannot be restricted to the inoffensive or anodyne.
Democratic discourse depends upon the ability to challenge orthodoxy and advance controversial
ideas and beliefs. It is a common repressive tool used by those in the ascendancy ‘to stigmatize
those who hold the contrary opinion as bad and immoral men. To calumny of this sort, those who
hold any unpopular opinion are peculiarly exposed.’25 To restrict speech on grounds of offence or
immorality is therefore particularly liable to inhibit the expression of unpopular, minority or
unorthodox views, but in any case the taking of offence by one side does not negate the value of
the offensive speech as a contribution to the debate – and may indeed underline it, since ‘experience
testifies that… offence is given whenever the attack is telling and powerful, and that every opponent
who pushes them hard, and whom they find it difficult to answer, appears to them, if he shows any
strong feeling on the subject, an intemperate opponent’26. So, whichever side gives the offence, it
is ‘obvious that law and authority have no business with restraining either’27.
34. As Orwell put it, when castigating illiberalism and intolerance of dissent on the political left in the
introduction to Animal Farm (1945)28:
‘If liberty means anything at all, it means the right to tell people what they do not want to hear… [Today]
it is the liberals who fear liberty and the intellectuals who want to do dirt on the intellect…’

24

Ibragimov & others, §90; Metropolitan Church of Bessarabia, §116.
On Liberty, J S Mill, op. cit., Chapter II: ‘On Liberty of Thought and Discussion’.
26
Ibid.
27
Ibid.
28
Cited as a relevant underlying principle by Julian Knowles J in R (Miller), §1.
25
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35. The same sentiment is reflected in the well-known dictum of Sedley LJ in Redmond-Bate v DPP
[2000] HRLR 249, QB, §2029:
‘Free speech includes not only the inoffensive but the irritating, the contentious, the eccentric, the
heretical, the unwelcome and the provocative provided it does not tend to provoke violence. Freedom
only to speak inoffensively is not worth having. What Speaker’s Corner (where the law applies as fully
as anywhere else) demonstrates is the tolerance which is both extended by the law to opinion of every
kind and expected by the law in the conduct of those who disagree, even strongly, with what they hear.
From the condemnation of Socrates to the persecution of modern writers and journalists, our world has
seen too many examples of State control of unofficial ideas. A central purpose of the European
Convention on Human Rights has been to set close limits to any such assumed power.’

36. By way of conclusion on the foundations and extent of freedom of thought, belief and expression,
some of the key threads are drawn together by Professor George Letsas of UCL in the following
passages from his essay ‘Is there a right not to be offended in one’s religious beliefs?’30:
‘It is each person’s responsibility to explore and choose both which ethical ideas to pursue and how to
pursue them. Just like the atheist is not expected to have found the value in a religious way of life, the
believer is not expected to have found the humorous value in religious jokes. It follows, therefore, that
the state cannot force people into discovering particular ethical ideas, let alone particular interpretations
of those ethical ideas…
Moreover, it makes no difference that offenses may be gratuitous and deliberate, making no contribution
not only to a public debate but also to art. Insulting religious doctrines – through burning crosses, writing
heretic books, publishing cartoons – is a way of expressing one’s own conception of the good life that
may well have value…
So if there is ethical value in expressing oneself in a way that offends others’ beliefs, then banning those
expressions amounts to prioritizing one valuable ethical ideal over another. It amounts to using
collective force in order to force some individuals to abandon one ethically valuable practice… for the
reason that others find it objectionable. And such use of collective force cannot be squared with the
requirement that the liberal state treat people as free and equal agents, who are responsible for choosing
their own ethical ideals.’

29
30

And see to similar effect Handyside, §49.
Chapter 10 of Law, State and Religion in the New Europe, op. cit.
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Key principles
37. The following key principles, which are built upon and informed by the foundations outlined
above, may be derived from the case law:
37.1.

The state’s obligation to secure the protection of the rights guaranteed by Articles 9 and
10 encompasses not only a duty not to interfere with those rights, but also a positive
obligation in certain cases to protect against interference by private persons. In particular,
the state’s positive obligation is engaged where a private employer dismisses or
discriminates against an employee for exercising the rights protected by Articles 9 and 10
(Palomo-Sanchez & others v Spain [2011] IRLR 944, ECtHR, §§59-62; Redfearn v UK
[2013] IRLR 51, ECtHR, §§42-43; Eweida & others v UK (2013) 57 EHRR 8, §§83-84).

37.2.

Protection under Article 9 for one’s internal thoughts and beliefs (the ‘forum internum’) is
absolute and unqualified: the state has no business whatsoever controlling or restricting
what people privately think or believe and ‘[e]veryone… is entitled to hold whatever
beliefs he wishes’ (R (Williamson) v Secretary of State for Education and Employment
[2005] 2 AC 246, HL, §23 per Lord Nicholls; §76 per Baroness Hale; and see also: Eweida
& others v UK, §80; Page, §42 per Underhill LJ).

37.3.

Article 9 also encompasses freedom to express and manifest one’s belief. This does not
include every act that happens to be motivated or influenced by the belief, but does include
both (i) direct statements or expressions of the belief; and (ii) manifestation of the belief
through acts of worship, teaching, practice or observance which are ‘intimately linked’ to
the belief (Arrowsmith v UK (1981) 3 EHRR 218, §§70-71; Van den Dungen v
Netherlands, 22828/93, 22 February 1995 (unreported), §1; Metropolitan Church of
Bessarabia, §114; Eweida & others v UK, §82). Moreover, even where an act or expression
that is motivated or influenced by the belief does not strictly fall within the scope of Article
9, it may nevertheless be protected by Article 10 (see e.g. Arrowsmith, §78; Van den
Dungen, §2).

37.4.

The right to express and manifest one’s beliefs under both Articles 9 and 10 also
encompasses a right not to be obliged to express or manifest beliefs that one does not hold
(Lee v Ashers Baking Co Ltd & others [2020] AC 413, SC, §§50-52 per Baroness Hale).

14

37.5.

Unlike the unqualified right privately to hold any belief, the right to express and manifest
one’s belief (including the right not to be obliged to manifest a belief one does not hold) is
not absolute. There are two distinct ways in which the scope of that right is limited and it
is important to distinguish between them because, as will be seen, one of the ways in which
the Tribunal erred was by failing to do so.

37.6.

The first way in which the right to express or manifest a belief is limited is by what may
be described as ‘threshold criteria’ that need to be met in order to qualify for protection at
all. In the case of the right to express or manifest a belief under Article 9, the threshold
criteria are that the belief (i) should relate to matters that are more than merely trivial and
which possess a sufficient degree of seriousness and importance; (ii) should attain a basic
level of cogency and coherence in the sense of being intelligible and capable of being
understood; and (iii) should be worthy of respect in a democratic society and not
incompatible with basic standards of human dignity (Campbell and Cosans v UK (1982) 4
EHRR 293, §36; R (Williamson), §§22-23 per Lord Nicholls; §64 per Lord Walker; §76
per Baroness Hale). Overall, these criteria must be understood and applied as no more than
‘modest threshold requirements’ which ‘should not be set at a level which would deprive
minority beliefs of the protection they are intended to have under the Convention’ (R
(Williamson) [2003] QB 1300, CA, §258 per Arden LJ; HL, §§23-24 per Lord Nicholls).

37.7.

The last of those criteria – that the belief should be worthy of respect in a democratic
society and not incompatible with basic standards of human dignity – derives from the
judgment of the European Court of Human Rights (‘ECtHR’) in Campbell and Cosans,
which concerned Article 2 of the First Protocol, though it is clear that the same threshold
criteria apply both to that provision and Article 9 (Campbell and Cosans, §36; R
(Williamson), §24 per Lord Nicholls; §76 per Baroness Hale). That judgment makes it
clear (at §36) that the criterion corresponds with the threshold set by Article 17 for
excluding actions that are themselves aimed at destroying the rights protected by the
ECHR. A point which merits emphasis here is that this threshold applies equally to Article
10 (R (Miller) v The College of Policing [2020] 4 All ER 31, Admin, §226 per Julian
Knowles J): if a belief is ‘not worthy of respect in a democratic society’ then any statement,
expression or manifestation of that belief will fall wholly outside the protection of both
Articles 9 and 10.
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37.8.

The ECtHR has repeatedly emphasised that the general purpose of Article 17 is ‘to prevent
totalitarian groups from exploiting in their own interests the principles enunciated by the
Convention’ and that it is therefore only applicable ‘on an exceptional basis and in extreme
cases’ where something equivalent to ‘Nazi-like politics’ is at issue: it applies to the
‘gravest forms of “hate speech”’ which seek ‘to stir up hatred or violence’ or are ‘aimed
at the destruction of the rights and freedoms laid down in [the Convention]’ (Vajnai v
Hungary (2010) 50 EHRR 44 (2008), §§21-26; Ibragimov & others, §§62-63; Lilliendahl
v Iceland, 29297/18, 12 May 2020 (unreported), §§24-26; and see also Belief vs. Action in
Ladele, Ngole and Forstater, R Wintemute, ILJ 50(1) 104, March 2021 at 113-115). It is
to be emphasised that the ‘destruction’ of another Convention right is a quite different
concept from interference with another Convention right, which may, upon balancing the
competing rights, justify imposing some restriction (as discussed further below). At this
preliminary stage, Article 17 and the test for whether a belief is so beyond the pale that it
is not worthy of respect in a democratic society impose a ‘high threshold’ that will not be
crossed even where the actions in question are ‘highly prejudicial’ but fall short of
promoting totalitarianism or its equivalent: the protection of Articles 9 and 10 is therefore
not wholly denied even to ‘“less grave” forms of “hate speech”’ which ‘promote
intolerance and detestation’ of specific groups (e.g. strongly expressed views that gay
people are sinful and ‘deviant’) (Lilliendahl, §§26 & 34-38).

37.9.

The threshold criteria apply equally to religious and non-religious beliefs (R (Williamson),
HL, §§75-76 per Baroness Hale). In assessing whether those criteria are met, the court or
tribunal must take the individual’s beliefs as it finds them and not seek to rationalise them
for itself: it is ‘emphatically… not for the court to embark on an inquiry into the asserted
belief and judge its “validity” by some objective standard’ (R (Williamson), §22 per Lord
Nicholls). Beyond those exceptional and extreme cases which fall within Article 17, courts
and tribunals have no business assessing the ‘legitimacy’ of beliefs or the way they are
expressed, or judging between competing beliefs or moralities. That is so even where the
beliefs and/or the way they are expressed may be viewed as offensive or unacceptable by
a majority of people: democratic pluralism requires that minority beliefs and those which
are challenging, disturbing or offensive are protected just as much as those which are
mainstream, orthodox or anodyne. Courts and tribunals must adopt a position of neutrality
as between competing conceptions of human life and behaviour (Metropolitan Church of
Bessarabia, §§116-117; R (Williamson), CA, §§257-8 per Arden LJ; HL, §22 per Lord
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Nicholls, §§76-77 per Baroness Hale; Eweida & others v UK, §81; Ibragimov & others,
§90).
37.10. The second way in which the right to express or manifest a belief is limited is that
restrictions that are prescribed by law may be justified if they are necessary in a democratic
society to meet one of the objectives identified in Articles 9(2) and/or 10(2). Restrictions
of this kind do not involve entirely excluding the belief or its manifestation or expression
from protection, but instead require an ‘intense focus’ on the particular circumstances in
which the actual manifestation or expression of the belief takes place, in order to assess
whether the specific restriction is proportionate, having regard to the relative importance
of the legitimate aim(s) pursued and the value of the expression or manifestation of belief
in light of the particular manner and context of its expression (Vajnai, §53; Trimingham v
Associated Newspapers Ltd [2012] 4 All ER 717, QB, §55 per Tugendhat J; Perinçek v
Switzerland (2016) 63 EHRR 6, §§207-8; Dulgheriu & another v London Borough of
Ealing [2020] 1 WLR 609, CA, §91 per Sir Terence Etherton MR, King & Nicola Davis
LJJ; R (Miller), §§240 & 275 per Julian Knowles J; Page v NHSTDA, §§59 & 101 per
Underhill LJ).
37.11. The over-arching test to be applied at this stage of the analysis is the well-known fourpart31 test summarised in Bank Mellat v HM Treasury (No 2) [2014] AC 700, SC, by Lord
Sumption at §20 and Lord Reed at §126: the court or tribunal must conduct ‘an exacting
analysis of the factual case advanced in defence of the [restrictive] measure’ in order to
determine: (i) whether its objective is sufficiently important to justify the limitation of a
fundamental right; (ii) whether it is rationally connected to the objective; (iii) whether a
less intrusive measure could have been used; and (iv) whether, having regard to these
matters and to the severity of the consequences, a fair balance has been struck between the
rights of the individual and the interests of the community.
37.12. Whereas, at the international level, the ECtHR affords member states a ‘margin of
appreciation’ in the application of this test, that doctrine has ‘no application’ when
domestic courts and tribunals give effect to Convention rights in domestic law pursuant to
the HRA: constitutional principles concerning the separation of powers may mean that,
when assessing a legislative measure or decision of an elected official, courts and tribunals
31

The authorities recognise that the four elements of the test, whilst logically separate, inevitably overlap because the same
facts are likely to be relevant to more than one of them.
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will defer, on democratic grounds, to the considered opinion of the elected body or person
and allow that body or person a ‘measure of latitude’, but otherwise ‘a national court must
confront the interference with a Convention right and decide whether the justification
claimed for it has been made out’ (R (Steinfeld & another) v Secretary of State for
International Development [2020] AC 1, SC, §§27-30 per Lord Kerr). In a case, such as
the present, in which the Tribunal is required to give effect to the UK’s positive obligations
to protect the Claimant’s rights under Articles 9 and 10 against the actions of a private
employer, no question of democratic deference arises: once this stage of the analysis is
reached, the Tribunal must therefore ‘confront the interference’ and determine itself
whether the restrictive effect of the employer’s actions is justified, applying the requisite
‘intense focus’ to the particular circumstances.
37.13. Although each case will turn on its facts, the jurisprudence at both ECtHR and domestic
levels has established certain parameters and principles. For the purposes of this case, the
following five (non-exhaustive) propositions are of particular relevance:
(a)

Since Articles 9 and 10 together protect not only ideas and statements that are
inoffensive or a matter of indifference but also those that ‘offend, shock or disturb’,
it will be difficult to justify any restriction on an expression or manifestation of belief
that is merely offensive, disturbing or shocking to others (Handyside v UK (197980) 1 EHRR 737, §49; Redmond-Bate v DPP [2000] HRLR 349, QB, §20 per Sedley
LJ; Livingstone v The Adjudication Panel for England [2006] HRLR 45, Admin,
§35 per Collins J; Vajnai, §46).

Again, where conflicting beliefs and their

expression/manifestation are a source of tension and cause hurt or offence to their
respective adherents, the role of the authorities (including courts and tribunals) is to
remain neutral and ‘not to remove the cause of the tensions by doing away with
pluralism, but to ensure that groups opposed to one another tolerate each other’
(Metropolitan Church of Bessarabia, §116; Ibragimov & others, §90).
(b)

Moreover, where the particular expression or manifestation contributes to debate on
a question of political and/or public interest, there will be ‘little scope’ for restricting
it: ‘heightened protection’ and a higher threshold of tolerance are required for ideas
that contribute to such debates, since it is ‘in the nature of political speech to be
controversial and often virulent’ or ‘intransigent’ (Vajnai, §§47, 51 & 57; Perinçek,
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§§197, 230-231 & 239-241; Annen v Germany, 3690/10, 26 February 2016
(unreported), §§53 & 64; R (Miller), §§252, 276 & 286 per Julian Knowles J):
‘… [A] legal system which applies restrictions on human rights in order to satisfy the
dictates of public feeling – real or imaginary – cannot be regarded as meeting the
pressing social needs recognised in a democratic society, since that society must remain
reasonable in its judgment. To hold otherwise would mean that freedom of speech and
opinion is subjected to a heckler’s veto.’ (Vajnai, §57)

(c)

It will, therefore, be particularly difficult, in a case involving the expression or
manifestation of a belief that contributes to debate on a political or other matter of
public interest, to justify any restriction based on a ‘legal rule formulated in general
terms’: in such a case, the need to examine the justification for any restriction by
reference to the specific context of the particular expression or manifestation
becomes even more important (Perinçek, §275; Ibragimov & others, §98; R (Ngole)
v University of Sheffield [2019] EWCA Civ 1127; [2019] All ER (D) 20 (Jul),
§§5(1) & 123-129 per Irwin & Haddon-Cave LJJ & Sir Jack Beatson).

(d)

Generally, in such a case, a restriction is likely to be justified only if the specific
expression or manifestation, fairly construed and examined in its immediate or wider
context, could be seen as either (i) a direct or indirect call for violence or as
justification of violence, or (ii) an attack on a particular person or group which
expresses such ‘deep-seated and irrational hatred’ and/or such ‘intolerance and
detestation’ that it may be regarded as a form of ‘hate speech’ (Perinçek, §§204-8;
Ibragimov & others, §94; R (Ngole), §129 per Irwin & Haddon-Cave LJJ & Sir Jack
Beatson; R (Miller), §226 per Julian Knowles J; Lilliendahl, §§35-39).

(e)

Finally, in the particular context of the state’s positive obligation to protect the rights
guaranteed by Articles 9 and 10 by preventing private employers from dismissing or
disciplining employees for expressing or manifesting their beliefs, such action by a
private employer will be regarded as representing a ‘very severe measure’. It will
not, therefore, generally be justified by the mere expression or manifestation of
beliefs on social media or elsewhere, but will generally only be justified where the
employee’s beliefs lead him or her to act in a way that actually discriminates against
the employer’s customers or other employees, or that has some other clear impact on
the actual performance, safety or effectiveness of his or her work (Vogt v Germany
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(1996) 21 EHRR 205, §§60-61; Redfearn, §§45-47 & 56-57; Smith v Trafford
Housing Trust [2013] IRLR 86, Ch, §§82-85 per Briggs J; Eweida & others, §§9495, 99, 102-106 & 107-109; Ngole §§129-130 & 134-136 per Irwin & Haddon-Cave
LJJ & Sir Jack Beatson; Page v NHSTDA, §§54-55, 59-62 & 78 per Underhill LJ;
and see generally Belief vs. Action in Ladele, Ngole and Forstater, R Wintemute, op.
cit.).
Religion/belief discrimination under the EqA10
38. The framework of the EqA10 obviously differs from that which applies in respect of ECHR,
Articles 9 and 10 but, as has already been noted, the former must be construed (so far as possible)
consistently with the latter, and the relevant protections must be intended to be co-extensive (Page
v NHSTDA, §§37 & 67 per Underhill LJ). The Court of Appeal in Page provides some indication
of how the two frameworks fit together in order to achieve the necessary consistency. It is
submitted that the interrelationship, which is important for the issues in this appeal, is as follows.
39. First, whether a particular belief is protected under the EqA10 at all depends on whether it falls
within the definition of the protected characteristic of ‘religion or belief’ in s10, which provides as
follows:
10. Religion or belief
(1) Religion means any religion and a reference to religion includes a reference to a lack of religion.
(2) Belief means any religious or philosophical belief and a reference to belief includes a reference to
a lack of belief.
(3) In relation to the protected characteristic of religion or belief –
(a) a reference to a person who has a particular protected characteristic is a reference to a person
of a particular religion or belief;
(b) a reference to persons who share a protected characteristic is a reference to persons who are
of the same religion or belief.

40. To fall within s10, a belief must therefore be a ‘religious or philosophical belief’. In order to
determine the meaning and limits of that definition, in Grainger plc & others v Nicholson [2010]
ICR 360, EAT, Burton J reviewed the domestic cases concerning s10 as well as the jurisprudence
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relating to ECHR, Article 9 and Article 2 of the First Protocol – including in particular Campbell
and Cosans and R (Williamson) – and extracted the following criteria (at §24):
(i)

The belief must be genuinely held.

(ii)

It must be a belief and not an opinion or viewpoint based on the present state of
information available.

(iii)

It must be a belief as to a weighty and substantial aspect of human life and behaviour.

(iv)

It must attain a certain level of cogency, seriousness, cohesion and importance.

(v)

It must be worthy of respect in a democratic society, be not incompatible with human
dignity and not conflict with the fundamental rights of others.

41. These criteria should, of course, be treated as guidance to be understood and applied in light of the
underlying and developing jurisprudence, and not as statute (Gray v Mulberry Co (Design) Ltd
[2019] ICR 175, EAT, §20 per Choudhury J).
42. It will be apparent that criteria (iii), (iv) and (v) correspond with the ‘threshold criteria’ that
constitute the first type of limitation on the right to express or manifest a belief under Article 9,
considered at sub-paragraphs 37.6-37.9 above. They should, therefore, be understood and applied
consistently with the jurisprudence applicable to those threshold criteria. This is confirmed in
Harron v Chief Constable of Dorset Police [2016] IRLR 481, EAT, §§32-35 per Langstaff J, in
which it is also emphasised (consistently with the ECHR jurisprudence) that the bar must not be
set too high (and see also Gray, §§27-28 per Choudhury J).
43. At this stage of the analysis under the EqA10, the question is whether the particular belief meets
the threshold criteria in general, not whether some specific expression or manifestation of that
belief is protected. This is a necessary consequence of the structure of the EqA10, which is built
around the concept of ‘protected characteristics’, being characteristics which a person possesses
that are important to his or her identity and/or ethical autonomy, rather than things that he or she
does.
44. This is also inherent in the language of s10 itself. The definition is focused on the nature (‘religious
or philosophical’) of the belief in general and does not depend on any particular expression or
manifestation of that belief. Similarly, under subsection 10(3), a person has the protected
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characteristic of religion or belief if she is ‘of’ that religion or belief, not because she does anything
in respect of it.
45. This does not mean that the ways in which a claimant expresses or manifests the belief are
irrelevant at this stage of the analysis under the EqA10. The threshold criteria have been developed
in the Article 9 jurisprudence in respect of the (qualified) right to express or manifest a belief,
rather than the absolute right to hold any belief32. Therefore, it is right that their application under
the EqA10, s10, should take account of the ways in which the claimant expresses or manifests the
belief in question (see Gray, §§29-31 per Choudhury J). But care is needed to ensure that they are
taken into account for the purposes of the correct test under the EqA10, s10 – i.e. whether the belief
meets the threshold criteria in general, rather than whether a particular expression or manifestation
is protected.
46. Thus, for example, evidence that the ways in which a claimant manifests his or her belief are
generally inconsistent or incoherent may be relevant to an assessment of whether in general it
attains the requisite (low) level of cogency and cohesion (cf Gray, §§28 & 34 per Choudhury J).
Similarly, evidence that the ways in which the claimant actually expresses or manifests his or her
belief always reach the threshold of being not worthy of respect in a democratic society may
support a conclusion that the nature of the belief is such that any expression or manifestation of it
will inevitably reach that (high) threshold. The important point is that, at this stage of the analysis,
under EqA10, s10, such evidence of manifestation or expression must be used for the purpose of
assessing whether the belief meets the threshold criteria in general.

32

There are no threshold criteria which apply to the absolute right to hold any belief under Article 9 (see sub-paragraph
37.2 above). This absolute right is not, therefore, directly replicated in the EqA10 as interpreted in Grainger because any
belief must fall within s10 in order to be protected. In practice, however, this is unlikely to matter because, in reality, any
claim under the EqA10 is likely (at least in the overwhelming majority of cases) to relate to a belief that has been expressed
or manifested in some way. An employer will not know about an entirely internal, un-expressed belief in order to directly
discriminate against or harass an employee because of that belief. Similarly, any claim for indirect religion/belief
discrimination will, in practice, depend on there being some interaction between the manifestation or expression of the
belief and the employer’s actions or policies. It is, however, conceivable that there may be cases in which it might be
necessary to grapple with whether and how EqA10, s10 could be applied so as to protect the absolute right to hold any
belief, even one which falls foul of the Grainger criteria. For example, the point might perhaps arise in a case involving
direct discrimination based on pure association or perception and not on any actual expression or manifestation of the
belief; or with the increasing power of data analysis using artificial intelligence to ‘read minds’ the point may become more
important, particularly as regards the provision of goods and services. Nevertheless, the Claimant’s position is that the
issue does not arise in this case and for the purposes of this appeal she does not, therefore, seek to challenge the applicability
of the Grainger criteria, having regard in particular to their authoritative status at EAT level. However, should this matter
proceed further on appeal, the Claimant reserves the right to challenge the correctness of the fifth Grainger criterion should
the point become material.
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47. Within the structure of the EqA10, protection for particular expressions and manifestations of a
belief, and the limits of that protection, then fall to be addressed by reference to the elements of
liability under the various causes of action, as follows:
47.1. In a claim for direct discrimination under EqA10, s13, as Underhill LJ explains in Page v
NHSTDA (at §§68-75), a distinction may be drawn that is analogous to that drawn in
victimisation and unlawful detriment claims33 between (i) action taken by the employer
because of the belief and/or its (protected) expression or manifestation34, and (ii) action
taken because of the particular way in which the belief is expressed or manifested which
justifies that action and is therefore properly ‘separable’ from the belief. Although by a
different route, applying that distinction is capable of replicating the scope of protection
under ECHR, Articles 9 and 10 – and is therefore an approach that must be adopted pursuant
to HRA, ss3 and 6. Thus, where the employer does the act in question because of the direct
expression of the belief and/or some manifestation that is intimately linked with it, in
circumstances where the interference is not justified under Article 9 (read in light of Article
10), then the expression/manifestation will be treated as not properly ‘separable’ from the
belief and the employer’s act will constitute unlawful direct discrimination. Conversely, any
of the following will mean that the expression/manifestation is properly ‘separable’ and so
an act done because of that particular expression/manifestation will not constitute unlawful
direct discrimination:
(a) If the expression/manifestation is neither a direct expression of the belief (a description
that is to be understood broadly in light of Article 1035) nor a manifestation that is
‘intimately linked’ to the belief, then it will be both outside the protection of Article 9

33

See Page v Lord Chancellor & another [2021] EWCA Civ 254, §§54-57 per Underhill LJ; Morris v Metrolink Ratp Dev
Ltd [2019] ICR 90, CA, §§14-21 per Underhill LJ.
34
At §74, Underhill LJ equates this protection with the ‘absolute right to hold a religious or other belief’, but that cannot
be quite right because (a) it is clear from the way in which he articulates the distinction in §68 that in fact the category of
non-separable acts includes protected manifestations of the belief; and (b) as noted in footnote 32 above, the absolute right
to hold any belief is not subject to any threshold criteria at all, whereas the structure of the EqA10 clearly requires a belief
to fall within s10 before any protection can attach. Therefore, the distinction which is drawn by Underhill in the passage at
§§68-73 of his judgment in Page v NHSTDA is better understood as one between, on the one hand, the belief and/or any
expression/manifestation that is protected under Article 9 and, on the other, those expressions/manifestations which are not
protected for one or more of the reasons identified here.
35
See sub-paragraph 37.3 above and cf Page v NHSTDA, §§50-51 per Underhill LJ. In light of the state’s positive
obligation to secure the protection of rights under both Articles 9 and 10, it may be appropriate to adopt a more inclusive
approach under the EqA10 in this regard than that which is applied by the ECtHR in respect of Article 9 alone. Precisely
how those parameters are to be drawn does not, however, arise for determination in this appeal – at least on the Claimant’s
case, since on her case this stage of the analysis has not yet been reached.
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(read in light of Article 10) and ‘separable’ for the purposes of a direct discrimination
claim under EqA10, s13 (see sub-paragraph 37.3 above)36;
(b) If the particular expression/manifestation fails to meet the threshold criteria for
protection under Articles 9 and 10 (even though, ex hypothesi, the belief does meet
those criteria in general), then it will be both outside the protection of Articles 9 and 10
and ‘separable’ for the purposes of a direct discrimination claim under EqA10, s13; and
(c) Similarly, if in the particular circumstances the employer’s action represents a justified
restriction on the particular expression/manifestation, then it will not constitute a breach
of Articles 9 and/or 10 and the particular expression/manifestation will again be
properly ‘separable’ for the purposes of a direct discrimination claim under EqA10, s13.
It is, therefore, at this stage of the analysis under EqA10 that the second set of limits
under ECHR, Articles 9(2) and 10(2) becomes relevant. This is inherent in the very
nature of those limits, since they necessarily require an ‘intense focus’ on the particular
circumstances (see sub-paragraph 37.10 above) and so can only be applied by reference
to both the particular expression/manifestation and the particular restriction resulting
from the employer’s actions. The principles set out in sub-paragraphs 37.10-37.13
above will apply at this stage for the purposes of assessing whether the employer’s
action constitutes a justified restriction on the particular expression/manifestation.
47.2. In a claim for harassment related to religion/belief under EqA10, s26, a similar approach
will apply: where action is taken in response to something that is properly separable from
the belief in one of the senses described above, then it will not be ‘related to’ the belief37
(and depending on the circumstances that may also mean that the action cannot be regarded,
objectively, as having the proscribed effect).
47.3. Finally, in a claim for indirect discrimination under EqA10, s19:

36

To the extent that §§31-33 & 41 of the judgment of Choudhury J in Gray might suggest that the question of whether a
particular manifestation is sufficiently linked to the belief is one that arises under EqA10, s10, rather than when considering
the elements of liability under the relevant cause of action, it is respectfully submitted that in light of the judgment of
Underhill LJ in Page v NHSTDA and for the reasons set out in the foregoing analysis, that proposition ought now to be
reconsidered. The underlying point made in those paragraphs remains a good one – namely that something which is neither
a direct expression of the belief nor a manifestation that is ‘intimately linked’ to it, but which is merely motivated by the
belief, will not be protected. But in light of Page v NHSTDA and the analysis set out above, the stage within the framework
of the EqA10 at which the point becomes relevant is at this stage (when the applying the elements of the particular cause
of action) rather than under s10.
37
That test must now be regarded as essentially the same (at least in most cases) as the ‘because of’ test that applies in
respect of direct discrimination: Unite the Union v Nailard [2019] ICR 28, CA, §§91-93 per Underhill LJ.
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(a) Where the particular disadvantage for the purposes of subsection 19(2)(b) is said to
arise from the interaction between the relevant PCP and some action motivated or
influenced by the belief that, on proper analysis, does not constitute either direct
expression of the belief or a manifestation that is ‘intimately linked’ with it (see subparagraphs 37.3 and 47.1 above), then it will be both outside the protection of Article
9, and will not be regarded as putting persons who share that belief generally at a
particular disadvantage for the purposes of that subsection; and
(b) In any event, the test for justification of a restriction under ECHR, Articles 9 and 10 (as
set out in sub-paragraphs 37.10-37.13 above) is easily replicated in the test for
justification under subsection 19(2)(d). Again, therefore, it is at this stage of the analysis
that the second set of limits under ECHR, Articles 9 and 10 is relevant.
48. Overall, therefore, although by a different route which reflects the different structure and concepts
of the EqA10 compared with ECHR, Articles 9 and 10, the approach set out above provides a
coherent basis for interpreting and applying the EqA10 in a way that achieves the requisite
consistency.
Summary of the correct approach to religion/belief discrimination under the EqA10
49. In summary:
49.1. In order to assess whether a belief falls within EqA10, s10 by reference to the Grainger
criteria, then for the purposes of criteria (iii), (iv) and (v):
(a) Those criteria correspond to the threshold criteria for protection under ECHR, Article
9, and must be understood and applied consistently with those threshold criteria and the
associated jurisprudence, as set out in sub-paragraphs 37.6-37.9 above;
(b) The question is whether the belief meets those criteria in general, having regard to the
nature of the belief itself and the way in which the claimant generally expresses and/or
manifests it;
(c) In relation to the particular criterion of whether the belief is worthy of respect in a
democratic society (criterion (v)), the threshold is exceptionally high, equating to the
promotion of totalitarianism or its equivalent (as set out in sub-paragraphs 37.7-37.8
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above), and the question is whether any expression or manifestation of that belief would
inevitably reach that threshold;
(d) It is not relevant at this stage to consider the extent to which any particular
expression/manifestation of the belief may involve some lesser interference with the
rights of others, or to engage in any balancing exercise between the claimant’s right to
manifest/express the belief and the rights of others: that exercise only becomes relevant
in the context of assessing whether the particular actions of the employer about which
complaint

is

made

constitute

a

justified

restriction

on

the

particular

manifestation/expression in question.
49.2. If the belief meets the threshold criteria for protection and falls within EqA10, s10, then
whether the particular actions of the employer constitute a justified restriction on the
particular manifestation/expression of the belief for the purposes of ECHR, Articles 9 and
10 will be relevant when determining whether the elements of liability are established in
respect of the relevant cause(s) of action. In particular:
(a) If the restriction is justified for the purposes of Articles 9 and 10, then the particular
expression/manifestation will be properly ‘separable’ from the belief, such that action
by the employer because of that expression/manifestation will not constitute direct
discrimination or harassment under EqA10, ss13 and 26, and justification will also be
established for the purposes of any indirect discrimination claim under s19(2)(d);
(b) Conversely, if the restriction is not justified for the purposes of Articles 9 and 10, then
the particular expression/manifestation will not be properly ‘separable’ from the belief
and action taken by the employer because of it will constitute unlawful direct
discrimination and/or harassment, and similarly any PCP which places the claimant and
others of the same belief at a particular disadvantage will not be justified and will
constitute unlawful indirect discrimination; and
(c) In conducting any balancing exercise for those purposes, it is essential to apply an
‘intense

focus’

to

the

particular

circumstances

concerning

the

actual

manifestation/expression, the actual interference and the relevant context, and to afford
the

requisite

‘strong’

protection

and

high

degree

of

tolerance

to

the

expression/manifestation of beliefs on matters of political or other public interest, in
accordance with the principles set out in sub-paragraphs 37.10-37.13 above.
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Sex, gender and the law
50. It will be apparent that, if the principles set out above are right, the law as to sex and gender actually
has little part to play in this appeal, since the point in issue does not engage any balancing of rights
and, on any view, whether the Claimant agrees or disagrees with the current law is not the test.
Nevertheless, since it featured prominently in the Tribunal’s decision and since the points may be
relevant if the EAT were to take a different view of the principles considered above, a summary of
the main aspects of the law relating to sex and gender is necessary.
51. The Claimant relies on the summary set out below as supporting three key propositions. They are:
51.1. The definition and treatment of sex and gender under the law raises difficult questions that
are not capable of easy resolution and which are generally matters for democratic decisionmaking informed by the full range of belief and opinion in society, rather than determination
by the courts: this is quintessentially an area in which strong protection for a plurality of
beliefs is required.
51.2. As it happens, the Claimant’s belief is in fact on all fours with English law, in that in English
law (i) sex is a biological characteristic fixed at birth; and (ii) gender identity is an important
aspect of a person’s identity that is worthy of protection, but this is different from sex such
that its recognition in law requires careful definition and has limits, in particular in order to
accommodate the rights of others (see also generally in support of this proposition: The
Forstater Employment Tribunal judgment: a critical appraisal in light of Miller, UK Labour
Law Blog, 19 February 2020, K Monaghan).
51.3. The law does not require private individuals always to address or refer to trans people (either
generally or those with a Gender Recognition Certificate) in accordance with their gender
identity, and not doing so will not, by itself, constitute harassment, discrimination or any
other form of unlawful conduct – let alone ‘hate speech’ in the sense used in the ECtHR
jurisprudence (see sub-paragraphs 37.8 and 37.13(d) above; and Lilliendahl, §§33-36).
52. There are two areas to consider: (1) the relationship between sex and gender reassignment as a
matter of legal definition and recognition, including the meaning and effect of the GRA; and (2)
the law relating to the treatment of trans people by private individuals and the circumstances in
which such treatment may be unlawful.
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53. As to the relationship between sex and gender as a matter of legal definition and recognition, the
law is, in summary, as follows:
53.1. The underlying position at common law is that sex is biological and is fixed at birth based
on chromosomal and physical characteristics; whereas transsexual gender identity is a
different category of thing (Corbett v Corbett [1971] P 83, 104D-G, 106B-D & 107A per
Ormrod J; Bellinger v Bellinger [2003] 2 AC 467, HL, §§11-12 & 36-37 per Lord Nicholls,
§§56-57 & 62 per Lord Hope; Chief Constable of West Yorkshire Police v A (No 2) [2005]
1 AC 51, HL, §3 per Lord Bingham, §19 per Lord Rodger, §30 per Baroness Hale).
53.2. At the same time, gender identity is central to any individual’s identity and private life under
ECHR, Article 8 and a person may suffer acute distress if their gender identity is not legally
recognised (Goodwin v UK [2002] IRLR 664, ECtHR, §§72 & 90; Bellinger, §§34-35 per
Lord Nicholls; R (Elan-Cane) v Secretary of State for the Home Department [2020] QB 929,
CA, §§46-47 per King LJ38; §123 per Irwin LJ; R (McConnell) v Registrar General for
England and Wales [2020] 3 WLR 683, CA, §55 per Lord Burnett CJ, King & Singh LJJ).
53.3. Nevertheless, whilst gender reassignment treatment and surgery may give someone many
of the physical characteristics of the opposite sex, medical science ‘is unable, in its present
state to complete the process. It cannot turn a man into a woman or turn a woman into a
man’ (Bellinger, §57 per Lord Hope). Thus, biological sex characteristics remain a material
reality which affect how a person is perceived by and interacts with others and society at
large, such that the relationship between gender identity and biological sex for the purposes
of legal definition and recognition requires a careful balancing of relevant interests: ‘[s]elf
definition is not acceptable’ (Bellinger, §§28-32 per Lord Nicholls; Elan-Cane, §§49-54,
70-71 & 105-107 per King LJ; McConnell, §§55-58 per Lord Burnett CJ, King & Singh
LJJ).
53.4. In particular,
(a) the conditions under which a person claiming legal recognition of their gender identity
may establish that identity; and
(b) the precise purposes for which any such legal recognition may apply, and its limits
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raise difficult questions which require resolution through democratic, not litigation,
processes: these are ‘not easy questions’ which plumb ‘deep waters’ (Bellinger, §§28-49
per Lord Nicholls, §§74 & 76 per Lord Hobhouse; Goodwin, §103; KB v NHS Pensions
Agency & another [2004] ICR 781, CJEU, §35; Elan-Cane, §§105-107 per King LJ; R
(Miller), §17 per Julian Knowles J; McConnell, §§46-7, 58, 62 & 81 per Lord Burnett CJ,
King & Singh LJJ).
53.5. Thus, the extent to which there is a positive obligation under Article 8 to provide for
recognition of gender identity is limited to legal recognition for the gender identity of
transexuals with a formal diagnosis of gender identity disorder (Goodwin, §§82, 90-93 &
100; Bellinger, §23 per Lord Nicholls; A.P., Garçon and Niçot v France, Nos. 79885/12 &
others, 6 April 2017 (unreported), ECtHR, §§138-144 & 149-154; Elan-Cane, §105-107 per
King LJ; McConnell, §46 per Lord Burnett CJ, King & Singh LJJ).
53.6. It is against that legal background that the GRA falls to be interpreted. The ‘mischief’ which
it was intended to remedy was the absence of formal legal recognition for post-operative
transexuals, which the ECtHR in Goodwin held to be a breach of Article 8. In fact, the GRA
goes further and provides (in a way that remains consistent with the current position
following A.P., Garçon and Niçot v France) legal recognition for the ‘acquired gender’ of
anyone who obtains a Gender Recognition Certificate (‘GRC’), which does not require
surgery. Section 9 then provides that where a GRC is issued to a person, ‘the person’s gender
becomes for all purposes the acquired gender’, although pursuant to subsection 9(3) this is
subject to any exceptions under the GRA or any other enactment or subordinate legislation.
The effect of section 9 has been described in the authorities as follows (with emphasis
added):
‘Once recognised, the reassigned gender is valid for all legal purposes unless specific
exception is made.’ (CC of West Yorkshire v A, §42 per Baroness Hale)
‘…although for most purposes a person must be regarded in law as being of their acquired
gender after the certificate has been issued, where an exception applies, they are still to be
treated as having their gender at birth.’ (McConnell, §54 per Lord Burnett CJ, King &

Singh LJJ)
53.7. Those authoritative statements thus support the conclusion that section 9 is a deeming
provision which applies for legal purposes, subject to exceptions: it modifies the underlying
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position at common law so that, for legal purposes, unless an exception applies, the sex of a
person with a GRC is deemed to be their acquired gender. The significance of the word
‘becomes’ is not that it alters facts but that it denotes a change in legal status (see R (C) v
Secretary of State for Work and Pensions [2017] 1 WLR 4127, SC, §§23-25 per Baroness
Hale). Section 9 does not in fact alter biological sex, nor does it bite on the minds, thoughts,
perceptions or conduct of private citizens (save insofar as their conduct concerns the
treatment of someone with a GRC for some legal purpose for which sex is material). Nor
indeed could it do so: it cannot ‘eliminate… the memories of family and friends who knew
the person in another life’39; equally, it cannot eliminate the perceptions of other people who
experience the person as they physically are, which may include physical characteristics of
their biological sex that have not been or cannot be fully altered. Quite apart from (a) the
impossibility of law changing material fact and (b) the inherent impropriety and
improbability of Parliament seeking through legislation to control its citizens’ thoughts,
perceptions and mundane personal interactions, that interpretation is also consistent with (c)
the limited nature of the ‘mischief’ that the GRA was intended to remedy, as identified
above. If there were any ambiguity about that (which there is not), the point is put to rest by
ministerial statements in Parliamentary debates directly addressing the issue, which make
clear that the deeming provision in GRA, s9 is intended to apply for legal purposes, not to
coerce the thoughts or behaviour of private citizens40.
53.8. In short, therefore, the position in English law is that sex is a biological characteristic fixed
at birth; gender identity is something different, although the sex of a person with a GRC is
deemed for most (but not all) legal purposes to be their acquired gender; and a person’s
biological sex nevertheless remains a material reality which is relevant to how they are
perceived by and interact with others and society at large, such that for some legal purposes
it continues to be the correct legal classification even for someone with a GRC, and remains
so generally for anyone without a GRC.
54. As to the law relating to the treatment of trans people by private individuals:
54.1. There are no specific legal rules governing how private citizens may talk about, refer to,
describe or address trans people generally. The EqA10 prohibits discrimination and
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harassment as defined in certain contexts (work, the provision of goods and services, etc).
Also, of course, the general civil and criminal law regulating treatment of others applies
equally to the treatment of trans people. Most pertinently for present purposes, sections 2
and 3 of the Protection from Harassment Act 1997 (‘PHA’) make it both a tort and a crime
to pursue a course of conduct which amounts to harassment of another, and which the
harasser knows or ought to know does so; section 1(1) of the Malicious Communications
Act 1988 (‘MCA’) makes it an offence to send to another person a letter, communication or
article of any description which conveys a message that is (amongst other things) indecent
or grossly offensive; and section 127 of the Communications Act 2003 (‘CA03’) makes it
an offence (amongst other things) to send a message via a public electronic communications
network that is grossly offensive or of an indecent, obscene or menacing character, or by
persistent use of such a network to cause annoyance, inconvenience or needless anxiety.
But, for reasons which follow, neither the EqA10 (in the particular circumstances in which
it applies) nor the law in general (including in particular PHA, MCA or CA03) requires, or
prohibits, any particular use of the language of sex and gender to talk about, refer to, describe
or address trans people in all circumstances: everything depends on the precise content,
manner and context of any particular statement.
54.2. The position under the EqA10, in those contexts where it applies, is as follows:
(a) Sex and gender reassignment are different protected characteristics. A person’s
protected characteristic of sex is defined as being a ‘man’ or a ‘woman’ (s11), which
are further defined as being, respectively, a male or female of any age (s212(1)). In
accordance with the general law discussed above, therefore, a person’s protected
characteristic of sex is determined by his or her biological sex fixed at birth, with the
exception of someone who has a GRC, whose protected characteristic of sex will,
pursuant to GRA, s9, be his or her acquired gender (save where an exception applies).
Sex discrimination does not encompass discrimination against trans people generally,
although it will cover discrimination against someone with a GRC where he or she is
treated less favourably because of sex than a member of the sex to which he or she used
to belong (see P v S and another [1996] ICR 795, ECJ, §§17-22 as explained by
Baroness Hale in CC of West Yorkshire v A, at §§56-63).
(b) The protected characteristic of gender reassignment is defined in s7: a person has that
characteristic if that person is ‘proposing to undergo, is undergoing or has undergone
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a process (or part of a process) for the purpose of reassigning the person’s sex by
changing physiological or other attributes of sex’. That definition is neither limited to
people with a GRC, nor as broad as self-identified ‘gender identity’. It is focused on the
‘process’ of gender reassignment, the typical stages of which are described by Lord
Nicholls in Bellinger (§§7-9). The definition encompasses people at all stages of that
process, including those proposing to undergo gender reassignment who have not yet
commenced the process. Consequently, it is difficult to draw ‘the line marking
transition to the other [gender]’ and discrimination law must take account of the
difficulties and sensitivities involved not only for the person undergoing gender
reassignment but also their colleagues and employer, such that ‘it does not follow that
all [persons with the protected characteristic of gender reassignment] are entitled
immediately to be treated as members of the sex to which they aspire’ (Croft v Royal
Mail Group plc [2003] ICR 1425, CA, §§22 & 39 per Pill LJ).
(c) Thus, for the purposes of the test for direct discrimination (s13), the correct comparators
for a person with the protected characteristic of gender reassignment are employees
(whether male or female) who do not have that characteristic (Croft, §74 per Jonathan
Parker LJ) and assessment of whether the treatment complained of is less favourable
and/or is because of that protected characteristic must take account of all the relevant
circumstances and sensitivities, including the stage of the process that the person has
reached and the (reasonable) perceptions of their colleagues (Croft, §§46-52 per Pill LJ,
§§75-76 per Jonathan Parker LJ). Moreover, there is an important distinction between
merely expressing (or refusing to express) a belief that ‘has something to do with’
gender reassignment and treating somebody less favourably because of gender
reassignment: the former will not constitute direct discrimination merely because the
belief expressed (or the refusal) is distressing, upsetting or offensive to those with that
characteristic and/or those who take a different view (Lee v Ashers Baking Co, §§22,
25 & 33-34 per Baroness Hale). This is the mirror of the points made in paragraphs
37.13(e) and 47.1(c) above and illustrates how the domestic legislation operates
coherently. It also reflects consistency with the ECHR, under which the result likewise
will not differ depending on whether the particular circumstances are considered
through the prism of Articles 9 and 10 on the one hand or Article 8 on the other
(Perinçek, §198(i)).
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(d) Similar considerations also apply in respect of the test for whether treatment is ‘related
to’ the protected characteristic of gender reassignment for the purposes of harassment
under s26. That test also encompasses an objective element to determine whether the
treatment has the proscribed effect (Pemberton v Inwood [2018] ICR 1291, CA, §§7375 per Asplin LJ, §§88-89 per Underhill LJ). In applying that objective element of the
test, therefore, regard must be had to the need to protect freedom of belief and
expression under ECHR, Articles 9 and 10 (see mutatis mutandis Scottow v CPS [2020]
EWHC 3421 (Admin), §24(vii)-(viii) per Bean LJ & Warby J, approving dicta of
Nicklin J). Likewise, the test for indirect discrimination expressly encompasses the
justification test (s19(2)(d)), pursuant to which the rights protected by Articles 9 and 10
must again be taken into account.
(e) In short, therefore, all of the potentially relevant causes of action under the EqA10
require careful and detailed consideration of the particular circumstances, including the
rights and sensitivities of others. Thus, no doubt, deliberately addressing a colleague
with the protected characteristic of gender reassignment using pronouns that do not
correspond to their reassigned gender in circumstances where there is no good reason
to do so would constitute direct discrimination and/or harassment. But to do so
accidentally to a colleague someone has known for years as their biological sex and/or
who still presents with many physiological characteristics of that sex would be unlikely
to be unlawful conduct under the EqA10. Similarly, it will not constitute unlawful
conduct under the EqA10 to express beliefs in a discussion about sex and gender in
terms which are appropriate to the particular context (even assuming that it takes place
in circumstances covered by that Act), even if expressing those beliefs involves
describing people with the protected characteristic of gender reassignment in a way
which they or others find distressing or offensive. Circumstances will vary infinitely
and context is all.
(f) Finally, the EqA10 also contains exceptions from both the sex discrimination and
gender reassignment discrimination provisions for (i) the provision of separate sex and
single sex services (Sched. 3, Part 7, paras 26-28); (ii) genuine occupational
requirements (Sched. 9, para 1); (iii) the provision of communal accommodation and
associated benefits, facilities and services (Sched. 23, para 3); and (iv) sport where ‘the
physical strength, stamina or physique of average persons of one sex would put them at
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a disadvantage compared with average persons of the other sex’ (s195). The examples
given in the explanatory notes show that, in addition to the self-explanatory exception
for sport, these exceptions are intended to cover such matters as the provision of group
counselling for female victims for sexual assault where the organisers ‘do not allow
transsexual people to attend as they judge that the clients who attend the group session
are unlikely to do so if a male-to-female transsexual person was also there’
(explanatory notes, §740); or circumstances where a ‘counsellor working with victims
of rape might have to be a woman and not a transsexual person, even if she has a
Gender Recognition Certificate, in order to avoid causing them further distress’
(explanatory notes, §789). All of these exceptions again reflect recognition by
Parliament and the law that, whilst a person’s own perception and experience of their
gender identity is very important and worthy of respect, biological sex nevertheless
remains a material reality (even for people with a GRC) which can affect how other
people perceive and experience a trans person, and the perceptions and experiences of
those other people are also legitimate and worthy of respect. In certain circumstances,
therefore, the material reality of a person’s biological sex (to spell it out: physiological
characteristics which have not been or cannot be successfully altered) may be more
important to the relevant setting than their gender identity and may justify
discriminating – in particular, to protect the rights of women.
54.3. Turning to the position under the general law, including the PHA, MCA and CA03 in
particular, in determining any allegation of unlawful conduct under those provisions (or
generally) regard must again be paid to the need to protect Article 10 rights and to the
requirement for restrictions to be subject to the ‘ultimate balancing test’ by reference to the
particular circumstances (Scottow v CPS, §§24(vii)-(viii) (approving dicta of Nicklin J), 33,
35 & 45 per Bean LJ & Warby J). In particular, communications on public social media,
such as Twitter, which engage in dialogue with others who have by choice engaged via that
medium will merit strong protection, even if they do not contribute to a ‘proper debate’ of
public interest but all the more so if they do: those who engage via such media are expected
to be ‘robust and tolerant’ of criticism and attack, even if it is couched in personal and
offensive terms (Scottow v CPS, §§25(2), 29 & 43-47 per Bean LJ & Warby J; R (Miller),
§§11, 251-2, 268-271 per Julian Knowles J). In particular, the law does not generally require
people who do not agree that trans people ‘are’ literally the sex which corresponds to their
gender identity nevertheless to refer to them as such in contributions to discussion about sex
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and gender; on the contrary, there is strong protection for the expression of beliefs like the
Claimant’s, even if they involve referring to trans people in general, or to a particular trans
person, according to their biological sex; even if those contributions are ‘opaque, profane,
or unsophisticated’; and even if they are distressing or offensive to some people (R
(Miller)41, §§13-14, 19-20, 23-57, 241-252, 264-268, 271 & 276-287 per Julian Knowles J;
Scottow v CPS, §§43-47 per Bean LJ & Warby J).
55. There are two final points to note so far as the law relating to sex and gender is concerned. First,
the Equal Treatment Bench Book (February 2018, revised September 201942), to which the
Tribunal referred in its Judgment, is guidance about the conduct of judicial proceedings. It
explicitly ‘does not express the law’ (Introduction, §2), still less is it authority as to the threshold
for what beliefs and/or their expression are ‘worthy of respect in a democratic society’ (as opposed
to what conduct is appropriate in the particular context of judicial proceedings). Moreover, the
Bench Book was not referred to in the course of argument or evidence before the Tribunal and the
parties were not given any opportunity to make submissions in respect of any reliance that may be
placed on it. Therefore, insofar as the Tribunal relied on the Bench Book to guide the conduct of
proceedings and/or its own use of language in its Judgment, that is unobjectionable, but insofar as
it relied on it to inform its assessment of the substantive issues (as it appears to have done, for
instance, at Judgment §85 [CB/26]), that was improper and an error of law.
56. Second, the ‘Yogyakarta Principles’ to which reference is made in the Respondents’ Answer (§§38
& 41 [CB/46-47]) are not part of international (still less domestic) law. They are a set of aspirations
first drawn up in Yogyakarta, Indonesia, in 2006 by representatives from a group of nongovernmental organisations from 25 countries who wished to promote a particular view of ‘trans
rights’. They were supplemented in 2017 by a similar group of representatives of nongovernmental organisations. They have not been adopted by the UN or any other international
governmental organisation to which the UK is party (or indeed, so far as we are aware, by any
international governmental organisation of any kind), nor have they been ratified or adopted by the
UK itself. They have no status as an instrument of international law and no standing in domestic
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law whatsoever: to a limited extent they do reflect international law but insofar as they do it is the
international law that matters, not what the Yogyakarta principles say; insofar as they go further,
at most they are one piece of evidence of the variety of international views on the social and legal
questions concerning sex and gender on which there is no international consensus (see the first
instance judgment in R (Elan-Cane [2018] 1 WLR 5118, §§127-128 per Jeremy Baker J).
Submissions on the specific grounds of appeal
57. The Tribunal found that all of the Grainger criteria other than criterion (v) were satisfied
(Judgment, §§82-83 [CB/25-26]). There is no cross-appeal against its conclusions on the other
criteria (Respondent’s Answer, §5 [CB/40]). Therefore, the only issues in this appeal are whether
the Tribunal erred in respect of criterion (v) and, if so, whether it is clear that on application of the
correct test the Claimant’s beliefs are worthy of respect in a democratic society and so protected
pursuant to EqA10, s10.
58. In the final analysis, the judgment of Julian Knowles J in R (Miller) provides the complete answer
in this appeal. The Claimant’s beliefs are on all fours with those in issue in Miller (§§19, 240-250,
265-266 & 280 per Julian Knowles J). As already noted43, the fifth Grainger criterion applies
equally as a threshold criterion for any protection under both Articles 9 and 10, as well as under
EqA10, s10. Therefore, if the Tribunal were right in this case, the expressions of those beliefs in
Miller would not have attracted any protection under Article 10. Not only is there no hint that those
views and their expression fall short of the (low) threshold for being worthy of respect in a
democratic society, but the judgment of Julian Knowles J also gives ringing emphasis to the
‘strong’ protection required for such views as an important and respectable perspective in the ongoing contemporary debate about sex and gender, even if they are expressed in a way that is
‘opaque, profane, or unsophisticated’ (§§251-252, 276, 280-281 & 286 per Julian Knowles J; see
also The Forstater Employment Tribunal judgment: a critical appraisal in light of Miller, K
Monaghan, op. cit.).
59. The Claimant’s beliefs and the ways in which she has expressed them do not even fall into that
category. They are thoughtful and carefully expressed. But, as in Miller, it would not matter if they
were not: even if they were profane or provocative, they would not only easily meet the (low)
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threshold of being worthy of respect in a democratic society, but would require ‘strong’ protection
as important contributions to a matter of contemporary political and cultural debate.
60. That conclusion is further reinforced by the recent decision of the Sixth Circuit of the US Court of
Appeals in Meriwether v Hartop & others, 20-3289, 26 March 2021, which reflects the application
of many of the same principles that underpin the domestic and ECtHR jurisprudence about the
importance of pluralism in a democratic society and, like Miller, endorses the need for strong
protection for beliefs like the Claimant’s44 because they concern ‘a struggle over the social control
of language in a crucial debate about the nature and foundation, or indeed real existence, of the
sexes’, in which ‘[p]ronouns can and do convey a powerful message implicating a sensitive topic
of public concern’ (§II.B.1). In particular, the Sixth Circuit particularly emphasises (consistently
with Lee v Ashers Baking Co in the domestic jurisprudence) the heightened degree of protection
required where, as here, the issue is whether the plaintiff should be required to ‘affirmatively
change his speech to recognize a person’s transgender identity’, and thus involves ‘potentially
compelled speech on a matter of public concern’, because ‘when speech is compelled… additional
damage is done’ (§§II.B.2, III.A.3). The Sixth Circuit also emphasises, again consistently with the
domestic and ECtHR jurisprudence, that protection of trans people from discrimination (or indeed
the protection of those with any other protected characteristic from discrimination) does not require
protection from mere offence caused by exercise of the right to freedom of thought and expression:
the ‘public expression of ideas may not be prohibited merely because the ideas are themselves
offensive to some of their hearers’ (§II.B.2).
61. In short, when the courts of two major democracies, the UK and US, have not only recognised that
the expression of a belief such as the Claimant’s is protected, but that it requires particularly strong
protection because it contributes to a crucial debate about an important contemporary issue of
political and cultural interest, it is simply impossible to say that those beliefs are ‘not worthy of
respect in a democratic society’.
62. That short answer underpins the analysis in respect of the specific grounds of appeal, as follows.
Ground 1: impermissible assessment of validity / substitution (NoA, §5.1 [CB/30-32])
63. This core ground of appeal is that the Tribunal simply went completely wrong. It adopted
fundamentally the wrong approach; applied completely the wrong test; as a result went hopelessly
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wrong in its analysis; and ultimately reached demonstrably the wrong conclusion. The ways in
which it did so were as follows:
63.1. The Tribunal went wrong from the outset of its analysis beginning at Judgment, §77 [CB/24]
by failing to consider the Claimant’s belief on its own terms and instead embarking on an
enquiry into its legitimacy, which involved the Tribunal engaging in its own attempt to
dissect and rationalise the Claimant’s belief, of the kind which is strongly deprecated in the
authorities (see paragraph 37.9 above). Firstly, this erroneous approach is apparent in §83
[CB/25-26]. Although that paragraph addresses another Grainger criterion (the cogency of
the Claimant’s belief), in it the Tribunal indulges in its own assessment of whether the belief
is scientifically right or ‘wrong’ (with apparent reference back to the material considered at
§§43-45 [CB/15-16]). That is not the right question, which is simply whether the belief is
intelligible and capable of being understood (see paragraph 37.6 above). Thus the Tribunal
should not have engaged in that exercise at all: not only had it not heard expert scientific
evidence which would equip it to determine what is a strongly contested area of scientific
enquiry45 (nor indeed are courts or tribunals in general equipped to pronounce upon such
matters46), but more importantly it is analogous to enquiring into the scriptural foundations
for, say, a belief in the indivisibility of the Trinity. The Tribunal’s remarks in §83 are
therefore both symptomatic of the fundamentally wrong approach that it adopted and
revealing of its general mindset: instead of adopting the position of neutrality required of
the state, the Tribunal judged the Claimant’s beliefs to be ‘wrong’ and aligned itself with
the opposing view.
63.2. The Tribunal’s flawed approach is further apparent in §78 [CB/25]. There, it again fails to
consider the Claimant’s beliefs on their own terms but seeks to draw a distinction between
‘core’ and other aspects of the Claimant’s beliefs and then to disregard aspects of those
beliefs based on its own rationalisation of them. There is no such distinction in principle or
authority: EqA10, s10 and Article 9 protect any set of intelligible beliefs about one or more
important aspects of human life or behaviour that are worthy of respect in a democratic
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The small selection of scientific literature that was in the bundle to illustrate the contested points (for the very purpose
of showing that there are competing scientific, as well as philosophical, political and cultural, views: see e.g. C w/s, §§101,
125, 134 [SB/28, 35, 37]; Kristina Harrison w/s, §§25-26 [SB/59-60]) plainly did not provide the Tribunal with a full expert
survey of the competing scientific views and the Tribunal could not possibly have thought that it did. (If it did think so,
then that itself would be perverse.) It is therefore astonishing that the Tribunal felt itself qualified or equipped to pronounce
(even obiter) on the scientific rightness or wrongness of the Claimant’s belief.
46
See e.g. Bell & another v The Tavistock and Portman NHS Foundation Trust [2021] PTSR 593, QB, §§75-77 per Dame
Victoria Sharp P, Lewis LJ & Lieven J.
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society; they do not distinguish between ‘core’ and other parts of any such beliefs, nor do
they protect only the former. Any set of beliefs will inevitably have various components: a
belief that sex outside marriage is morally wrong may be built upon a belief that the Bible
reveals God’s word and may be intertwined with a belief that engaging in extra-marital sex
consequently places one’s eternal soul at risk. Following the Tribunal’s approach, it might
be said that the risk to one’s soul is a reason why the belief about extra-marital sex is
important not the ‘core’ of that belief; or even that the belief about extra-marital sex is itself
a consequence of the ‘core’ belief about the truth of the Bible. But such attempts at semantic
deconstruction are again wholly the wrong approach: the correct approach is to take the
Claimant’s beliefs on their own terms. As the exposition at paragraph 21.4 above shows, her
actual beliefs, on their own terms, comprise an integrated set of beliefs about the nature of
sex as a material reality and its importance for how people experience and interact with the
world. Indeed, there is an inconsistency between the Tribunal’s dismissal of some aspects
of those beliefs as not being part of her ‘core’ belief (at §78 [CB/25]) and its contrary
conclusion (at §88 [CB/27]) that her belief that it is sometimes important to be able to refer
to a trans person by their sex rather than their gender identity is a ‘component’ of her belief:
the latter is an aspect of the Claimant’s beliefs about the importance of biological sex which
is in precisely the same category as those the Tribunal dismisses as not part of her ‘core’
beliefs in §78.
63.3. The absurdity and impropriety of the Tribunal’s approach is particularly apparent at §§7981 [CB/25] & 86 [CB/26-27], in which the Tribunal says, in effect, that some aspects of the
Claimant’s beliefs could be rationalised in a different way which the Tribunal considers
more acceptable. But that is like saying that one can arrive at a non-religious philosophical
justification for the belief that extra-marital sex is morally wrong based the moral good of
maintaining social and familial relationships, and that therefore the fact that for the particular
individual in question that belief is in turn founded on a belief in God and the truth of the
Bible is unimportant and irrelevant because they can still argue against extra-marital sex on
different grounds and without having to refer to their actual underlying belief. The Tribunal
is saying, in effect, that if one aspect of someone’s beliefs could be explained or rationalised
on grounds that are different from those in which that individual actually believes, then that
aspect is not to be regarded as part of that individual’s beliefs – and moreover that that is
unimportant because the individual can still talk about that aspect, just without explaining
his or her actual rationale. That approach by the Tribunal is fundamentally contrary to the
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principles of individual ethical autonomy that underpin EqA10, s10 and Article 9 (see
paragraphs 30-32 above). It is surprising and worrying that the Tribunal saw it as its role to
dissect beliefs in this way and to dictate what is or is not an acceptable basis for a belief, and
it shows just how far off the rails the Tribunal went.
63.4. The Tribunal ought, then, to have started with the Claimant’s beliefs on their own terms –
including all aspects of those beliefs (in particular those summarised in paragraph 21 above)
– and then asked itself the question: are these beliefs which are within the plurality of beliefs
that people can (and do) legitimately hold and express in a democratic society, applying the
(very high) threshold for disqualification under ECHR Article 17 (as explained in paragraph
37.8 above)? It failed to articulate that question anywhere, and in particular failed to identify
the requisite threshold for disqualification as being totalitarianism or its equivalent.
Moreover, its reasoning shows that it wholly failed to apply the correct threshold or to
recognise the importance of a plurality of beliefs in a democratic society. Most notably,
although there was evidence before it that most people share the Claimant’s beliefs (C w/s,
§§112-113, 130 [SB/31-32, 36]); that they are shared and articulated by mainstream
journalists (C w/s, §§114-116 [SB/33]); that they are also shared by some trans people (C
w/s, §§13, 91 [SB/6, 24-25]; Kristina Harrison w/s, §§17-21 [SB/56-59]); and that they were
at the material time directly relevant to a government consultation in respect of proposed
amendments to the GRA (C w/s, §§7-8 [SB/5]), in its dispositive reasoning on the fifth
Grainger criterion the Tribunal makes no reference to any of this (other than erroneously to
suggest that it is not important for the Claimant to be able to articulate her actual reasons for
contributing to the debate, as discussed above).
63.5. Instead of recognising, on that basis, that the Claimant’s beliefs constitute an important
viewpoint on a significant issue of contemporary democratic debate and therefore plainly
are worthy of respect in a democratic society, the Tribunal itself wrongly adopted one
particular viewpoint from within that debate – to the effect that sex is indistinguishable from
expressions of gender identity, that there is a spectrum in sex and that a person can change
from one sex to another, or to being of neither sex (Judgment, §41 [CB14]), and that it is
unacceptable in any circumstances to refer to someone other than in accordance with the
gender (or lack thereof) with which they identify: this is apparent in particular in its
reasoning at Judgment, §§84-88 [CB/26-27]. The Tribunal thereby further erred by
abandoning the position of neutrality required of it as an organ of the state and instead
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descended into the arena to adjudicate between competing viewpoints on an issue of
democratic controversy (see paragraph 32 above).
63.6. There are two particular ways in which the Tribunal’s improper descent into the arena is
apparent. First, it applied as a key criterion in determining the validity of the Claimant’s
belief a requirement that it must not be ‘absolutist’ as regards sex. It is clear that the Tribunal
uses this term to mean not accepting that sex may be altered to accord with gender identity
(Judgment, §§84-86, 90-91 [CB/26, 27]). But that reasoning is really just another way of
the Tribunal saying that it does not agree with the Claimant’s belief: a belief that sex is a
binary biological fact that is different from gender identity is necessarily ‘absolutist’ in the
sense that the term is used by the Tribunal and so rejecting it on that basis necessarily
involves the Tribunal positively endorsing the (contrary) view that sex is not a binary
biological fact different from gender identity. The Tribunal has, therefore, demonstrably
entered the arena and taken sides.
63.7. Moreover, the ‘non-absolutist’ criterion adopted by the Tribunal is simply not a relevant
criterion. Plenty of beliefs which no one would begin to suggest are not worthy of respect
in a democratic society are ‘absolutist’ in the sense used by the Tribunal – i.e. involving a
categorical view on a binary question. Pacifism, for example, entails an ‘absolutist’ refusal
to accept or engage in physical violence of any kind in any circumstances. Deism and
atheism are two sides of a binary, absolutist divide: no one suggests that agnosticism is the
only democratically acceptable viewpoint. The list could go on. Further, as the authorities
make clear, the threshold for protection is most certainly not intransigence or absolutism in
the sense used by the Tribunal (see paragraphs 37.8-37.9 & 37.13(b) above). This criterion
is therefore completely the wrong test and threshold.
63.8. Moreover, on the Tribunal’s own findings the Claimant is not in fact ‘absolutist’ in her actual
treatment of trans people: see paragraph 21.4 above. This is the second aspect of the
Tribunal’s reasoning from which it is particularly apparent that it wrongly descended into
the arena. Despite its findings which recognise the context-dependent consequences of the
Claimant’s beliefs for how she will actually treat and refer to trans people (see paragraphs
21.4 above), the Tribunal concludes at §§90-91 [CB/27] that her beliefs will nevertheless
‘necessarily’ harm the rights of trans people. It is therefore inherent in the Tribunal’s
reasoning and conclusion that it has positively accepted the view of those who disagree with
the Claimant. It has itself adopted the view that sex is not distinguishable from gender
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identity and that people should therefore always be treated in a way that aligns with their
gender identity. Indeed, as noted in paragraph 21.3 above, it is only if one starts from the
premise that the Claimant’s beliefs are wrong, and fails to consider those beliefs on their
own terms, that one can fail to see that referring to someone’s biological sex as distinct from
their gender identity may be a neutral statement, not a harmful pejorative act.
63.9. In short, therefore, it is clear the Tribunal has itself positively adopted the opposing
viewpoint to that of the Claimant’s, and from that position has derived wholly the wrong
criteria for assessing whether her belief is worthy of respect in a democratic society.
Ultimately, this has led to the Tribunal itself taking a position that is, in the true sense,
‘absolutist’, in that it treats a single viewpoint as the only acceptable one and allows no
scope for dissent or disagreement. The Tribunal’s comments in §§86 [CB/26] and 90
[CB/27] in particular genuinely do reach Orwellian heights: the Tribunal explicitly says that
the Claimant is ‘required’ in all circumstances to subordinate her beliefs to a use of language
which expresses the opposing viewpoint and can therefore participate in the political debate
about the impact of proposed amendments to the GRA only if she does not articulate the
beliefs which actually underpin her contributions.
64. The Tribunal’s approach, test, analysis and conclusion are all, therefore, fundamentally flawed.
Far from applying the correct threshold based on the pluralism that is essential in a democratic
society, its approach and conclusions are fundamentally anti-democratic. Applying the correct
approach and threshold, the only possible conclusion is that the Claimant’s beliefs easily pass the
threshold (and indeed their expression qualifies for ‘strong’ protection under Article 10). This is
clear from Miller (see paragraph 58 above) and Meriwether (see paragraph 60 above). It is also
apparent from even the most cursory consideration of the authorities, which clearly show that even
beliefs whose expression (unlike the Claimant’s) does inherently involve passing moral judgment
on the protected characteristics of others or otherwise interfering with the rights of others are
worthy of respect in a democratic society so as to fall within the protection of Article 9 (and
consequently EqA10, s10) (though of course their expression/manifestation may be restricted in
particular circumstances if the test for justification is met). Thus a belief in the use of mild corporal
punishment (Williamson), a belief that gay sex is immoral or ‘deviant’ (Ngole, Lilliendahl), a belief
that gay marriage is wrong (Smith v Trafford Housing Trust, Lee v Ashers Baking Co), and denial
of the Armenian genocide (Perinçek) are all worthy of respect in a democratic society. But on the
Tribunal’s view, the Claimant’s views are so uniquely offensive that they are not, even though
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(unlike some of those other beliefs) they do not involve any moral condemnation of trans people.
The Tribunal’s conclusion is plainly and unarguably wrong.
Ground 2: elision of manifestation and belief (NoA, §5.2 [CB/32])
65. In §§88-91 [CB/27-28], the Tribunal wrongly elides presumed manifestations of the Claimant’s
belief with the correct issue before it as to whether that belief in general meets the requisite
threshold (see paragraphs 43-46 above). On the Tribunal’s own findings, the Claimant would not
inevitably address or refer to trans people according to their sex (§§39.12-13, 40-41, 88 [CB/14,
27]). Therefore, even if (contrary to the Claimant’s case) something is not worthy of respect in a
democratic society if it causes distress amounting to harassment as envisaged by the Tribunal in
§§88-91, it would obviously depend on the particular circumstances whether that threshold were
crossed in any particular instance (see paragraph 54 above). Consequently, the Tribunal erred in
eliding the (presumed) effects of the Claimant’s manifestation of her belief – which is an issue for
later in these proceedings (see paragraphs 37.10-37.13 & 47 above) – with the question of whether
her belief was in general worthy of respect in a democratic society.
Ground 3: inadequate regard to ECHR, Articles 9 & 10 (NoA, §5.3 [CB/32-34])
66. The Tribunal failed to interpret and apply EqA10, s10 consistently with the Claimant’s rights under
ECHR, Articles 9 and 10:
66.1. It failed to identify and apply the proper threshold pursuant to Article 17 in accordance with
the principles set out in paragraphs 37.8 and 42 above.
66.2. On the contrary, it refers dismissively on two occasions to the Claimant’s ‘qualified
convention right of freedom of expression’ (Judgment, §§75 & 87 [CB/24, 27]) and in its
dispositive reasoning makes no mention of the Claimant’s rights under Article 9 at all,
without any attempt whatsoever to articulate or define the test that it was applying as to the
relevant threshold for a belief to be worthy of respect in a democratic society – let alone the
correct test in that regard. Consequently, the Tribunal wholly fails to recognise that the issue
before it was not whether the Claimant’s ‘qualified’ rights should be restricted, but whether
her beliefs (and/or their expression) are protected at all. It is clear that the Tribunal failed to
appreciate this because it refers in §91 to the ‘human rights balancing exercise’ [CB/2728]; whereas the question of whether a belief is disqualified pursuant to Article 17 (and
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consequently EqA10, s10) as being ‘not worthy of respect in a democratic society’ is a prior
question, with a (much) higher threshold which does not engage any ‘balancing exercise’.
66.3. As a result, it is apparent that the Tribunal applied wholly the wrong threshold: in addition
to the points already made about the criterion of ‘non-absolutism’ which it adopted, it is also
apparent from its repeated references in §§87-91 [CB/27-28] to ‘distress’ and to
‘harassment’ as defined under EqA10, s26, that the Tribunal applied a threshold based on
possible distress and offence, not whether the Claimant’s beliefs are equivalent to Nazi or
other totalitarian philosophy.
66.4. Having failed to identify the correct threshold, its approach then leads it to a conclusion
which in practice destroys the very essence of the Claimant’s rights under Articles 9 and 10:
it holds, in effect, that in no circumstances can the Claimant articulate her beliefs but must
in all circumstances be ‘required’ to express herself in terms which reflect the opposite
beliefs (Judgment, §§86 & 91 [CB/26-28]). That conclusion fails to recognise the distinction
drawn in Lee v Ashers Baking Co between declining to express a belief that has something
to do with a protected characteristic (in the present case, gender identity) and treating
somebody adversely because of their gender identity (see paragraph 54.2 above), and more
importantly it wholly fails to place any value on the Claimant’s right not to be required to
manifest a belief that she does not hold (see paragraph 37.4 above), let alone the strong
protection required for expressing a belief that is an important viewpoint in a contemporary
political debate (see paragraph 58 above; and see also Meriwether as discussed in paragraph
60 above). In saying that the Claimant cannot in any circumstances express her belief and
must in all circumstances use language in a way that directly contradicts her belief, or face
discipline or dismissal at work for which there will be no remedy47, the Tribunal wholly
abrogates the state’s positive obligations under Articles 9 and 10 (see paragraphs 37.1 &
37.13(e) above).
Ground 4: incorrect approach to balancing competing rights (NoA, §5.4 [CB/34-35])
67. Moreover, even if (contrary to the Claimant’s case under Ground 3 above) the issue before the
Tribunal did engage the question of justification and the associated ‘balancing exercise’ under
Articles 9(2) and 10(2), the Tribunal still failed to apply the correct approach:
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This case of course arises under the EqA10.
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67.1. Whereas that exercise requires an ‘intense focus’ on particular circumstances (see paragraph
37.10 above), the full extent of its reasoning on the ‘balancing exercise’ is the single
sentence at the end of §91 [CB/28]. The Tribunal effectively treats it as axiomatic that
‘harm’ to the rights of trans people justifies restricting the Claimant’s rights under Articles
9 and 10 to the extent that they are afforded no protection whatsoever against discipline and
dismissal at work. It does not identify or apply the four-part Bank Mellat test see paragraph
37.11 above). Indeed, it does not actually examine the competing rights at all, let alone with
the requisite ‘intense focus’.
67.2. In particular, in its dismissive references to her ‘qualified’ Article 10 rights, the Tribunal
wholly fails to recognise, articulate or give effect to the ‘strong’ protection required for the
Claimant’s beliefs as an important viewpoint in a contemporary political and cultural debate
(see paragraphs 37.13(b) & 58 above).
67.3. On the other side of the ‘balance’ the Tribunal fails to recognise, articulate or give effect to
the principle that the expression of a belief should not be restricted solely because it may be
disturbing, offensive or distressing to others but only if it rises to the level of ‘hate speech’
(see paragraphs 32 & 37.13(a) & 37.13(d) above): on the contrary, the Tribunal applies a
threshold based on ‘distress’ and ‘hurt’ such as might be relevant to the test for harassment
under EqA10, s26 (see generally its repeated use of terms to that effect: §§87-91 [CB/2728]). The general definition of harassment applicable to the particular and limited
circumstances in which the EqA10 applies is not the test for ‘hate speech’ for the purposes
of Articles 9 and 10: indeed, the latter would require the general definition of harassment
under s26 to be ‘read down’ in any particular instance involving the expression of beliefs
which required ‘strong’ protection under Articles 9 and 10, subject to the requisite ‘intense
focus’ on the particular circumstances (see paragraphs 54.2(d) and 54.3 above).
67.4. Moreover, even in applying that (incorrect) threshold, the Tribunal fails to recognise,
articulate or give effect to the principle that whether any particular expression constitutes
harassment under the EqA10 (or indeed unlawful conduct more generally) is dependent on
all the circumstances, such that there is no general rule that addressing, referring to or
describing a trans person by reference to their sex will always and inevitably constitute
harassment or other unlawful treatment (see generally paragraph 54 above).
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67.5. Indeed, even if (contrary to the Claimant’s case) it were relevant to consider specific
instances of the Claimant expressing or manifesting her belief, the Tribunal did not in fact
find that the Claimant had ever actually harassed or caused serious distress to any individual
trans person: the only specific instance referred to in its dispositive reasoning was the
Claimant’s response to a complaint about her to the Scout Association by Gregor Murray,
which the Tribunal acknowledged was in the context of ‘an, admittedly very bitter, dispute’
(Judgment, §89 [CB/27]). If and to the extent that it matters, the Tribunal is invited to
consider (a) the Claimant’s explanation that her initial use of the male pronoun in a tweet
relating to Gregor Murray was inadvertent (in respect of which Murray’s appearance in the
photographs at [SB/149 & 157] is relevant48); and (b) the complaint by Gregor Murray and
the Claimant’s response in full [SB/163-178]. This is a paradigm of the proposition that the
detailed context and circumstances matter: all of the points the Claimant makes and all of
the language she uses are relevant and appropriate to the circumstances. Indeed, the Tribunal
does not find otherwise at §89. The same applies to all of the other specific examples of
tweets and other communications that were before the Tribunal: to the extent that it may be
relevant and necessary, the particular instances will be addressed in oral submissions. But
the important point is that, even if the particular examples were relevant, the Tribunal does
not actually make any finding that the Claimant’s conduct amounted to harassment or other
unlawful conduct in any of them – or indeed any findings about their actual effects on
anyone (trans or otherwise) at all.
67.6. Ultimately, therefore, without even having identified one instance of the Claimant actually
doing anything that amounted to harassment of, or even caused serious distress to, a trans
person from amongst all of the examples upon which the Respondents sought to rely, the
Tribunal applied what amounted to a legal rule formulated in general terms ‘requiring’ the
Claimant in all circumstances to refrain from expressing her beliefs and to express the
contrary beliefs on pain of discrimination at work or dismissal for which the law will afford
no remedy, contrary to the principle set out at paragraph 37.13(d) above and in breach of
the state’s positive obligations (as set out in paragraphs 37.1 & 37.13(d) above).
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This is a paradigm example of how and why subjective gender identity does not and cannot negate how other people
may perceive and experience a person because of their objective physical characteristics.
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Ground 5: incorrect reliance on the Gender Recognition Act 2004 (NoA, §5.5 [CB/35-36])
68. The Tribunal erred in the reliance it placed on its conclusion that the Claimant’s beliefs involve
‘denying’ the rights of trans people under the GRA (§§84-85 & 91 [CB/26, 27-28]). In the first
place, whether or not a belief involves agreeing or disagreeing with the rights that people do or do
not have under the current law is plainly not the test: if it were, then a belief that gay marriage is
wrong would not be worthy of respect in a democratic society, but it is (Lee v Ashers Baking Co;
Ngole).
69. But in any case, the Tribunal’s interpretation of the GRA, s9 – to the effect that the right of someone
with a GRC to ‘be’ their acquired gender is more than a legal deeming provision and creates a
legally compelled reality that overrides and bites on the perceptions and conduct of private citizens
in their private, day-to-day interactions (Judgment §§84-85 [CB/26]) – is wrong and has
profoundly anti-democratic implications (see paragraphs 53.6-53.7 above).
70. Indeed, when the Tribunal’s interpretation of the GRA is taken together with (a) the tone of regret
which is apparent where it notes that the Claimant’s belief that sex is a binary biological
characteristic is actually the law (with the sole exception of those with a GRC) (Judgment, §83
[CB/26]), (b) its implied criticism of what it describes as the ‘outmoded terminology’ of the GRA
(Judgment, §60 [CB/19]); and (c) its reference to human rights law ‘developing’ in respect of ‘trans
rights’ (Judgment, §87 [CB/27]), it is difficult to escape the conclusion that the Tribunal regrets
that the law has not moved further towards self-identification and that its approach to this case has
been coloured by a view of ‘trans rights’ based upon acceptance of the proposition advanced by
those on the other side of the debate from the Claimant – i.e. that a person’s gender identity is
(literally) their sex, regardless of biology, and that therefore to refer to a trans person by their
biological sex in any circumstances is tantamount to harassment.
71. That is, of course, a belief that is as worthy of respect as the Claimant’s, but it is emphatically not
the law, and the Tribunal’s role was to maintain the state’s neutrality in the debate between those
with opposing beliefs, not to take sides. Instead, although in (slightly) more moderate terms than
the Twitter trolls who brand the Claimant and those who share her beliefs ‘TERFs’, ‘bigots’ and
‘transphobes’, the Tribunal has engaged in precisely the ‘calumny’ derided by JS Mill (paragraph
33 above) and deprecated by Julian Knowles J (Miller, §250). It has aligned itself with one side in
the debate; based on that, has tarred any expression of the Claimant’s views as offensive; and
whether through a failure of understanding or imagination has failed to appreciate that taken on
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their own terms, the Claimant’s statements about biological sex are simply expressions of neutral
fact (see paragraph 21.3 above).
72. In fact, as noted in paragraph 53 above, although this is not the relevant test, the Claimant’s beliefs
are actually on all fours with English law. It is all the more remarkable, then, that the Tribunal
should have found them to be not worthy of respect in a democratic society. As K Monaghan notes
in The Forstater Employment Tribunal judgment: a critical appraisal in light of Miller (op. cit.):
‘It is somewhat surprising – and bold – for an ET to conclude that a “view” held by the senior courts
and reflected in judgments spanning 40 years [is] not worthy of respect in a democratic society, not
compatible with human dignity and conflict[s] with the fundamental rights of others.’

Ground 6: incorrect approach to protection for lack of belief (NoA, §5.6 [CB/36])
73. Lack of belief under EqA10, s10 is the absence of belief, not the existence of a positive opposing
belief (Grainger, §31 per Burton J). Thus the category of those who lack belief X will include not
only those who hold the opposing belief Y, but also those who are undecided as between X and Y
and those who have never thought about the issue. Lack of belief in X does not depend upon
positively holding belief Y. So, to take belief in the existence of a god as an example, the category
of people who lack that belief will include not only atheists but also agnostics and those who simply
do not care: the thing that unites them, that gives them the relevant protected characteristic of lack
of belief, is not their positive beliefs (which are disparate), but the absence of a belief in any god.
It is impossible to apply the Grainger criteria to an absence of belief, to a vacuum, which is by
definition incoherent, insubstantial and incapable of being positively held. The Tribunal was
therefore wrong to conclude that those criteria apply to lack of belief (Judgment, §58 [CB/19]).
74. This does not, as the Tribunal appears to think based on its example of a lack of belief that murder
is wrong, mean that protection is given by the back door to positive beliefs that are not worthy of
respect in a democratic society. In that example, the category of people who lack the belief will
include people who have never thought about the morality of murder, and people who are not
prepared to sign up to an absolute belief that murder is wrong because they are unsure (without
feeling able positively to commit) whether there might not be circumstances where murder is not
wrong, as well as those who hold the unacceptable belief that there is never anything wrong with
murder (which would indeed fall foul of the fifth Grainger criterion because it is tantamount to
advocating violence). If any of those people is discriminated against simply because they will not
toe the majority line and positively endorse the view that murder is wrong, that will be unlawful;
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but if, in the case of someone with the unacceptable opposing belief, the treatment in question is
because of their positive unacceptable belief and not simply because they will not endorse the
majority view, then that positive belief will not be protected and the treatment will not be unlawful.
Therefore, it does not follow that ‘in effect, believing there is nothing wrong with murder is a
protected characteristic’ (Judgment, §58 [CB/19]).
75. In this case, there seems to be no dispute that gender identity beliefs themselves meet the Grainger
criteria. It follows that, since the Claimant does not hold those beliefs, that lack of belief is a
protected characteristic. That does not mean that, if the Tribunal is right that her positive gender
critical beliefs are not worthy of respect in a democratic society, they will get protection by ‘sleight
of hand’: the Tribunal’s error in §§92-93 [CB/28] is again wrongly to assume that lack of belief in
gender identity theory necessarily entails the opposite view, that it ‘necessarily involves the view
that trans women are men’. There may be many people (and the evidence before the Tribunal
suggested there indeed are many people49) who are not convinced of either position, or who have
not thought much about the relationship between sex and gender at all, but who would not be
prepared positively to endorse the view that trans women are literally women. The effect of the
Tribunal’s conclusions on lack of belief in §§92-93 is again, in effect, to say to anyone who is not
prepared positively to endorse the dogma of gender identity theory that trans women are literally
women, that they can be discriminated against at work with impunity for not doing so – even if
they would equally decline positively to endorse the Claimant’s views. In effect, the Tribunal’s
conclusion provides state endorsement for employers to force their employees positively to endorse
the dogma of gender identity theory.
76. There may be an issue in due course, in this case, as to whether the treatment about which the
Claimant complains was because of her lack of gender identity beliefs or because of her positive
gender critical beliefs, and if (contrary to Grounds 1-5 above) the latter is not a protected belief
then if the treatment was because of the latter not the former, the claim would then fail. But she is
in any event entitled to pursue her claim based on her lack of gender identity beliefs and for that
issue to be determined.
Conclusion
77. Protection from discrimination is most important for those with unpopular or minority
characteristics who are otherwise vulnerable to mistreatment or suppression at work. The protected
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characteristic of religion and belief assumes a particular significance in the context of
contemporary culture: the current prevalence of ‘cancel culture’ from all parts of the political
spectrum makes robust protection for those who hold and express beliefs that are unpopular or
currently out-of-favour especially important. Without it, such people face discipline or dismissal
simply because their employers disagree with, or do not wish to be associated with, beliefs which
dissent from prevailing orthodoxy – or at least from that which prevails in the section of society
which shouts loudest on Twitter or otherwise carries most influence with the employer. It is
unfortunate that, where it ought most to have recognised the importance of the protection afforded
by the Equality Act 2010 (read in light of ECHR, Articles 9 and 10), the Tribunal departed from
its proper role as neutral guarantor, on behalf of the state, of mutual tolerance for conflicting beliefs
and instead descended into the arena and sought to arbitrate between those beliefs.
78. For all the reasons set out above, the EAT is invited to allow the appeal; substitute a finding that
the belief held by the Claimant (alternatively her lack of belief) is a philosophical belief protected
by the Equality Act 2010; and remit the case to the Tribunal to determine liability in accordance
with the principles set out in paragraphs 37.10-37.13, 47 and 49.2 above.

BEN COOPER QC
ANYA PALMER
13 April 2020

London
10-11 Bedford Row
London
WC1R 4BU
DX 1046 London/Chancery Lane
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APPELLANT’S CHRONOLOGY

Jan 2015

C starts work for R2 (later for R1) under a series of consultancy agreements.
(Judgment para.3 [CB 4])

Nov 2016

C is appointed a Visiting Fellow. Visiting fellows are appointed for a term of one
year, renewable for up to three years. Visiting fellowships are not paid but there is
a significant status attached to them (P/C paras.5-6, CB 91)

Nov 2017

C’s Visiting Fellowship is renewed for a second term

Aug 2018

C begins to tweet about proposed changes to the Gender Recognition Act 2004
(“GRA”). (Judgment para.23 [CB8]).

2 Sep 2018

C tweets about government consultation on reforming the GRA [SB 198]

25 Sep 2018

C tweets about Philip / Pippa Bunce and all male panels [SB 85-145]

1 Oct 2018

RR say a number of staff based in Washington DC raised concerns with R2’s HR
Director (G/R para.32 [CB 138])

2 Oct 2018

Emails between Luke Easley of R2 and C re “Your recent tweets” [SB 147-148]

c.Oct 2018

C alleges it was agreed that she would become an employee if an application to the
Gates Foundation for two years of project funding was successful (P/C para.18
[CB 92]); RR deny there was any commitment to offer employment (G/R [CB 138])

1

21 Nov 2018

Mark Plant (Chief Operations Officer for R1) announces that the Gates application
has been approved. (P/C para.20, G/R para.37 [CB 93, CB 139])
C claims Mark Plant then told her that CGD had changed its mind and did not now
want to employ her for the Gates project but rather to keep her on a consultancy
basis “because of your tweets” (P/C para.20 [CB 93]) (RR do not plead to this)
C contends that this was direct or indirect belief discrimination or indirect sex
discrimination (P/C paras 72-74, 75-81 [CB 101-103])

Nov 2018

C’s Visiting Fellowship lapses without any decision being made at this time whether
to renew it for a third term (G/R para.36 [CB 139])
(Renewal for a third year remains under consideration by senior management until
late February 2019 when a decision is made, see below)

31 Dec 2018

End of last consultancy agreement (but another agreement is anticipated if C is still
on board when work starts on the Gates funded project).

28 Feb 2019

R3 tells C he has decided not to renew her Visiting Fellowship because he cannot
get consensus from senior staff to renew it, because of her position on sex and
gender, but says he is happy for her to continue as a consultant working on the Gates
Project. (P/C para.55; G/R para.38 [CB 98, CB 139])
C says she doesn’t see how she can stay as a consultant on that basis, and makes
statements which she contends amounted to protected acts (P/C para.60 and
para.82 [CB 99, CB 103])
R3 observes that C is upset and suggests they take time to think a bit more about
whether and how it would be possible, and they can talk about it again. C agrees to
this. (P/C para.61 [CB 99])
RR claim C “verbally refused this offer” (G/R para.38 [CB 139]). C denies
refusing it; the matter was left that they would take time to think and talk again.

1 Mar 2019

C sends R3 an email setting out her understanding of the position from their
conversation yesterday and asks him to confirm whether her understandings are
correct (P/C para.62 [CB 99])

5 Mar 2019

R3 emails C telling her that her Visiting Fellowship will not be renewed and her
email account will be closed in a week. He thanks her for her contribution to R1 and
R2’s work over the last 2.5 years (P/C para.64 [CB 100])
C contends that by this email R3 effectively withdrew his offer for C to continue as
a consultant, and that this was an act of victimisation. (P/C paras.82-85 [CB 103104]). R3 denies that this was a withdrawal of the offer (G/R para.38 [CB 139]).

15 Mar 2019

ET1 and Particulars of Claim naming First Respondent [CB 49-73]

2

21 Mar 2019

Amended Particulars of Claim [CB 74-89]

20 May 2019

Re-amended Particulars of Claim [CB 90-105]

3 Jun 2019

Twitter exchange between C and Gregor Murray [SB 161-162]

6 Jun 2019

Tweets by Clair Quentin accusing C of being an “anti trans hate cultist” [SB 185]

14 Jun 2019

ET3 of First Respondent [CB 106-113]

June 2019

Complaint by Gregor Murray to Scouts Association accusing C of being “an antitrans bigot” who “has been spreading a lot of lies and disinformation about me” [SB
164-165]

16 Jul 2019

Preliminary hearing. R2 and R3 are added as respondents. [CB 140-144]

6 Aug 2019

ET3 of R2 and R3; consolidated Grounds of Resistance [CB 119-139]

15 Aug 2019

C’s response to Gregor Murray complaint [SB 166, 167-178]

13 Nov 2019- Preliminary hearing on belief issue, heard by EJ Tayler
19 Nov 2019
18 Dec 2019

Judgment and reasons [CB 3-28]

23 Jan 2020

Notice of appeal [CB 29-38]

18 Aug 2020

Respondents’ Answer [CB 39-48]
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Case Number: 2200909/2019

THE EMPLOYMENT TRIBUNALS
Claimant

Maya Forstater
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(1) CGD Europe
(2) Centre for Global Development
(3) Masood Ahmed

HELD AT:

London Central

ON:

13-21 November 2019
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Mr J Tayler

Appearances
For Claimant:
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Ms A Palmer, Counsel
Ms J Russell, Counsel

JUDGMENT
The specific belief1 that the Claimant holds as determined in the reasons2, is
not a philosophical belief protected by the Equality Act 2010.

REASONS
Introduction
1.

The second Respondent, the Center for Global Development, is a not-for-profit
think tank based in Washington DC that conducts research about international
development. The first Respondent, is the European arm of the Center for
Global Development. The third Respondent is the President of the Center for
Global Development.

2.

In these reasons I shall use the term Respondent to refer to the first and/or
second Respondents as there is an outstanding issue as to the Claimant’s
status and precise relationship with the first and second Respondents.

1
2

Whether put as a belief or lack of belief
See in particular the analysis at paragraphs 77-94

1

CB 3

Case Number: 2200909/2019
3.

The Claimant has been a Visiting Fellow and has entered into consultancy
agreements with the Respondent since January 2015. The last consultancy
agreement ended on 31 December 2018. The Claimant contends that the
relationship came to an end and/or the Respondent refused to continue it
because she expressed “gender critical” opinions; in outline, that sex is
immutable, whatever a person’s stated gender identity or gender expression.
The Claimant contends that her gender critical views are a philosophical belief
and that she has been subject to direct discrimination because of them; or has
suffered indirect sex discrimination as such view are more likely to be held by
women than men.
Procedural History

4.

By a Claim Form submitted to the Employment Tribunal on 15 March 2019 the
Claimant brought complaints of belief and sex discrimination against the first
Respondent.

5.

The matter was considered at a Preliminary Hearing for Case Management
before Employment Judge Elliott on 16 July 2019. The second and third
Respondents were added to the claim. Employment Judge Elliott fixed this
Preliminary Hearing to determine the following Preliminary Issues:
5.1

Whether the belief relied upon by the Claimant at paragraph 67 of her
Re-amended Particulars of Claim amounts to a philosophical belief
pursuant to section 10 EqA.
Para 67 “The Claimant believes that “sex” is a material reality which
should not be conflated with “gender” or “gender identity”. Being
female is an immutable biological fact, not a feeling or an identity.
Moreover, sex matters. It is important to be able to talk about and
take action against the discrimination, violence and oppression that
still affect women and girls because they were born female”

5.2

Whether the belief relied upon by the Claimant at paragraph 69 of her
Re-amended Particulars of Claim amounts to a philosophical belief
pursuant to section 10 EqA, such that her lack of belief is also
protected.
Para 69 “Some people believe that everyone has an inner “gender”,
which may be the same as or different to their sex at birth, and that
gender effectively trumps sex, so that “trans men are men” and
“trans women are women”. Typically such proponents believe that
that “trans women are women” from the moment they identify as
women (if not before)”

5.3

Whether the Claimant was in “employment” as defined in section
83(2)(a)EqA.

5.4

Whether section 39 EqA was engaged between the period 1 January
2019 to the last act complained of, on or about 5 or 6 March 2019
when the Respondent says that there was no contract between the
parties.”
2
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6.

At the outset of the hearing I raised a concern with the parties as to whether
these issues were well suited for consideration as preliminary issues. I
referred, in particular, to the comments of Lord Hope of Craigheadad at
paragraph 9 of SCA Packaging LTD v Boyle [2009] IRLR 746. My particular
concern was the potential overlap between the questions of whether the
Claimant held a philosophical belief and whether that was the reason for any
adverse treatment; as opposed to manifestation of the belief or treatment by
her of others that might be said to constitute harassment. There is potentially
significant overlap between identification of the belief and the causation
question of whether holding the belief was the reason for any detrimental
treatment. The Respondent’s representative accepted that there was a
potential overlap that meant it would be better for the issues of belief to be
dealt with at the same time as liability. The Claimant’s representative did not
accept that that was the case. The Claimant contended that the Preliminary
Hearing should progress as listed as otherwise there would be unnecessary
waste of expense and a very substantial delay until the matter could be
determined. In the absence of agreement between the parties, there having
been no material change of circumstances, it was not appropriate for me to
reconsider the decision to hold the Preliminary Hearing: Sodexho Ltd v
Gibbons [2005] IRLR 836 and Goldman Sachs Services Ltd v Montali
[2002] ICR 1251 EAT. However, the parties did agree that I should consider
the specific nature of the belief held by the Claimant as a necessarily element
of determining the preliminary issues. I would have to determine what the belief
was. That was not necessarily limited to way it was pleaded in the Claim Form.

7.

It was also agreed that I would first hear evidence and submission on issues 1
and 2 and only go on to determine preliminary issues 3 and 4 should there be
sufficient time; there was not.
Terminology

8.

In this Judgement I have sought to use appropriate terminology that will not be
offensive to the parties, their witnesses or others reading this Judgement; while
ensuring that I am able to properly identify and determine the dispute between
the parties; which involves, in part, disputes about terminology. I have
particularly sought to avoid using terminology that will be offensive to any of the
parties; although I have not been able to entirely avoid using terminology that
some of the parties may dispute. I have had regard to the guidance given at
chapter 12 of the Equal Treatment Bench Book.

9.

I will not use the term transsexual save where referring to its use in the Equality
Act 2010 and case law.

10.

I use the term to trans woman or trans man to refer to transgender people by
the gender they are living. When it is necessary to do so, I refer to sex
assigned at birth. I appreciate that the Claimant objects to this term,
considering that sex is observed at birth, but she did not suggest that she
viewed the term “assigned” to be offensive. I consider it is broad enough to
include being assigned because of observation. I will not use the term ciswoman as the Claimant finds it offensive. Where necessary to do so, I will refer
3
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to women assigned female at birth. I have sought, wherever possible, to refer
to people by the pronouns they prefer; although, in some cases, I do not know
the person’s preference.
11.

The use of particular terminology does not reflect any pre-conceived views of
the relevant belief or non-belief in this case, but is done heeding the guidance
in the Equal Treatment Bench Book, while seeking to properly reflect the
issues in dispute.
Equal Treatment Bench Book guidance relevant to women and
transgender people

12.

Women and transgender people often face serious discrimination and violence.
The commentary in the Equal Treatment Bench Book provides a useful
summary.

13.

Chapter 6 considers gender (which the Claimant would refer to as sex) and
includes the following;
1. Women remain disadvantaged in many public and private areas of their
life. They are under-represented in the judiciary, in parliament (32% in
2017) and in senior positions across a range of jobs.
2. Gender inequality is reflected in traditional ideas about, and
expectations of, the roles of women and men. Though they have shifted
over time, the assumptions and stereotypes that underpin those ideas are
often very deeply rooted. It is common to assume that a woman will have
children, look after them and take a break from paid work or work parttime to accommodate the family. However, such assumptions and
stereotypes can, and often do, have the effect of seriously disadvantaging
women and may be discriminatory, with the effect of preventing women
from accessing opportunities and experiences open to men.
33. On International Women’s Day (8 March) 2016, the End Violence
Against Women Coalition published a survey of British women’s
experience of sexual harassment in public places. It found that 85% of
women aged 18–24 had experienced unwanted sexual attention in public
places, and 45% had experienced unwanted sexual touching.
35. In 2016, the TUC reported that:
• More than half of all women polled had experienced some form of
sexual harassment at work.
• 35% of women had heard comments of a sexual nature being made
about other women in the workplace.
• 32% of women had been subject to unwelcome jokes of a sexual nature.
• 28% of women had been subject to comments of a sexual nature about
their body or clothes.
• Nearly one quarter of women had experienced unwanted touching (such
as a hand on the knee or lower back).
• One fifth of women had experienced unwanted sexual advances.
4
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• More than one in ten women reported experiencing unwanted sexual
touching or attempts to kiss them.
• In 9 out of 10 cases, the perpetrator was a male colleague, with nearly
one in five reporting that their direct manager or someone else with direct
authority over them was the perpetrator.
• Four out of five women did not report the sexual harassment to their
employer. Many employees who suffer harassment are reluctant to
complain because of the fear that they may lose their job as a result of
complaining.
37. On average, two women in England and Wales are killed every week
by a current or former male partner.
54. The Ministry of Justice Statistical Bulletin in January 2013 reported
that an annual average of 404,000 women and 72,000 men are the
victims of sexual offences.
14.

Chapter 12 considers the discrimination faced by transgender people and
includes the following:
1. Whilst awareness and understanding towards transgender people has
increased in recent years, transgender people are highly likely to
experience prejudice, discrimination and harassment in their daily lives,
as well as violence. As a consequence, they are less likely to report crime
or press charges, and they are likely to be apprehensive about coming to
court, whether as an offender, witness or victim. Some transgender
people may be particularly concerned about their previous name and
gender assigned at birth being unnecessarily revealed in court. They may
also be worried about receiving negative attention from the public and the
press.
11. A survey for the TUC of over 5000 LGBT employees in the first half of
2017 found that almost half of transgender Respondents had experienced
bullying or harassment at work and that 30% had had their transgender
status disclosed against their will. A 2017 ACAS research paper
confirmed that workplace bullying is common and that many transgender
staff experience it on a daily basis. The ACAS report also found that the
level of bullying may be higher than other rates of bullying related to, for
example, sexual orientation, and that transgender staff may look for
another job rather than endure the costs and emotional labour of going to
tribunal or court. The limited protection of the Equality Act 2010, which
only covers those who are undergoing or have undergone (or who are
perceived to be undergoing or to have undergone) gender reassignment,
means non-transitioning, non-binary or otherwise gender non-conforming
people are particularly vulnerable.
12. UK research indicates that over two-thirds of transgender people have
experienced harassment or violence from strangers in public places
because they were identified as transgender. This includes verbal abuse,
threatening behaviour, physical and sexual assault. Transphobic hate
crime is widely believed to be greatly under-reported.
5
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Evidence
15.

The Claimant gave evidence on her own behalf.

16.

The Claimant called:
16.1

17.

Kristina Jayne Harrison, who described herself as a “54 years old
transwoman, that is (properly) a person who lives as a woman but
was born biologically male and (usually) socialised as a male.”

The Respondents called:
17.1

Luke Easley, Director of HR and Administration for CGD

17.2

Clair Quentin who described themself as a “trans non-binary
person”

18.

The witnesses who gave evidence before us did so from written witness
statements. They were subject to cross-examination, questioning by the
Tribunal and, where appropriate, re-examination.

19.

I was provided with an agreed bundle of documents. References to page
numbers in this Judgement are to the page number in the agreed bundle of
documents.
Facts

20.

Save in determining the specific belief held by the Claimant, I have set out the
facts as they appear currently without making any final determination or
seeking to bind the tribunal that will determine the complaints at the Final
Hearing.

21.

The Claimant describes herself as a researcher and writer on topics related to
public policy, tax and business, with an active social media presence. She
posted 2,994 tweets in 2018 (on average between 5 and 10 tweets a day).

22.

The Claimant entered a first consultancy agreement with the Respondent
from 6 January 2015 to 31 May 2015. She held a Visiting Fellowship from 9
November 2016 to October 2017. She entered into consultancy agreements for
the periods 1 Mar 2018 to 1 May 2018 and 5 April 2018 to 31 December 2018.
She did not enter into any further contract thereafter, but contends that she
was an applicant for employment and so subject to the protection of the
Equality Act 2010 (“EqA”).

23.

The Claimant stated that she first became concerned about proposed changes
to the Gender Recognition Act 2004 (“GRA”) in 2017 because of proposals for
a move to permitting people to self-identify their gender. The Claimant started
to research the subject in 2017 to 2018 and began to tweet about it in August
2018.
6

CB 8

Case Number: 2200909/2019

24.

On 2 September 2018 the Claimant tweeted about the GRA stating;
“UK gov consultation on reforming the #GenderRecognitionAct proposes to dramatically change scope of the law; from requiring
medical diagnosis of gender dysphoria for change of sex on birth
certificate, to using the basis of 'self identification' …
I share the concerns of @fairplaywomen that radically expanding
the legal definition of 'women' so that it can include both males and
females makes it a meaningless concept, and will undermine
women's rights & protections for vulnerable women & girls. …
Some transgender people have cosmetic surgery. But most retain
their birth genitals. Everyone's equality and safety should be
protected, but women and girls lose out on privacy, safety and
fairness if males are allowed into changing rooms, dormitories,
prisons, sports teams.”

25.

In later September 2018 the Claimant made a number of comments about
Pips/Philip Bunce, who is a senior director at Credit Suisse, wears dresses and
a wig as Pips, according to press reports states “for me, being gender fluid
means I am non-binary, at no fixed point on the gender expression spectrum. I
personally have no desire to transition” and was awarded a place on a list of
the Top 100 Women in Business. The comments were mainly made on twitter.
They included the following:
““I’ve got a Q for my male twitter friends who have pledged not to appear
on all male panels - if u were invited on a panel w Pip Bunce – one of
FT’s top 100 female champions of women in biz & another guy would u
say yes or call the organisers & say sorry I don’t do manels”
[A manel is a panel with only men on it]
““Bunce does not ‘masquerade as female’ he is a man who likes to
express himself part of the week by wearing a dress”
“Yes. & weird he felt entitled to accept the award, instead of saying “sorry
there has been a mistake I am a man who challenges gender norms”
“He is a part-time cross dresser who mainly goes by the name of Phillip”
“Yes I think that male people are not women. I don’t think being a woman/
female is a matter of identity or womanly feelings. It is biology”
“Bunce is a white man who likes to dress in women’s clothes”

26.

The Claimant has regularly supported campaigns where the definition “woman,
wʊmən, noun, adult human female” is put on billboard, projected onto buildings
and printed on T shirts.
7
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27.

At the end of September 2018 the Claimant stated in a conversation on Slack,
when challenged about what she had said about Pips Bunce;
“Thanks Arthur. Yes I think feminists and non gender conforming and
trans people are natural allies. If you look at the people that are
concerned about this they are lesbians, longtime LGBT activists,
transsexuals, left wing campaigners. They don't want to enforce gender
conformity.
But I think there are also a group of misogynist people, and others who
want to undermine protections for women and children that have become
entryists to the Trans Rights Activists movement that are not natural
allies to women: gamergaters, incels, narcissists, extreme porn
advocates. They are exploiting vulnerable young people and everybody's
empathy and concern to do the right thing in respect of them - (For an
example see the recent case of …
(I am not saying all trans people - -I know this sounds like 'moral panic'
and I know most people just want a quiet life, but there is a dark side to
some of the people making a political career out of arguing that males
should be allowed into women's spaces. - - this vocal group is never
going to be on common ground with feminists, or benefit people suffering
gender dysphoria or depression etc)
You are right on tone. I should be careful and not unnecessarily
antagonistic. But if people find the basic biological truths that "women are
adult human females" or "transwomen are male" offensive, then they will
be offended.
Of course in social situations I would treat any transwomen as an
honourary female, and use whatever pronouns etc...I wouldn't try to hurt
anyone's feelings but I don't think people should be compelled to play
along with literal delusions like "transwomen are women"

28.

On 30 September 2018 in a letter to Anne Main MP, the Claimant stated
“Please can you not support the proposed new GRA, and instead make
space for a broader national conversation about how to reconcile the
welfare of people who seek treatment for gender dysphoria and the basic
human rights of women and girls.
Please stand up for the truth that it is not possible for someone who is
male to become female. Transwomen are men, and should be respected
and protected as men.”

29.

In early October 2018 some staff of the Respondent raised concerns about
some of the Claimant’s tweets, alleging that they were “transphobic”. This was
put to the Claimant who denied the allegation. There was lengthy
correspondence and investigation of the complaints, the details of which are
not relevant to theses preliminary issues.
8
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30.

On 2 October 2018 the Claimant stated in part of her response to the
complaints against her:
“I have been told that it is offensive to say "transwomen are men" or that
women means "adult human female". However since these statement are
true I will continue to say them. Yes the definition of females excludes
males (but includes women who do not conform with gendered norms).
Policy debates where facts are viewed as offensive are dangerous. I
would of course respect anyone’s self-definition of their gender identity in
any social and professional context; I have no desire or intention to be
rude to people.”

31.

The Claimant’s last contract with the Respondent ended on 31 December
2018. She contend that thereafter she was an applicant for employment with
the Respondent.

32.

The Claimant submitted her Claim Form to the Employment Tribunal on 5
March 2019.

33.

I bear in mind the fact I must consider the belief held by the Claimant at the
date of the alleged treatment, not thereafter. However, views expressed after
the alleged treatment could demonstrate the view that were held before. The
Claimant has not contended that her views have changed.

34.

The bundle included tweets from Clair Quentin in about June 2019 who alleged
the Claimant had retweeted transphobic material, which included:
34.1

A newspaper cartoon of a person flashing two women at “Hampstead
Heath Ladies Pond” with the caption “It’s alright – it’s a woman’s
penis”.

34.2

A tweet by the Claimant stating: “Pronouns are rohypnol: important
article by ... Sure, sometimes preferred pronouns are polite, and we
can be polite when we chose. Bu every women has learnt from
experience that politeness is exploitable & can put us in danger.
Pronouns are Rohypnol. They change our perception, lower our
defences, make us react differently, alter the reality in front of us
They’re meant to.
They numb us.
They confuse us.
They remove our instinctive safety responses.
They work.”

34.3

A tweet by the Claimant stating: “Interestingly for alI my radfem
followers who have read this far in a thread that is for the tax and
transparency people :) it does raise (but not answer) the question of
privacy for trans people changing their names. Which as we know
would be a loophole that would be exploited
9
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UK. the government has been urged to prevent Companies
House from publishing former names of transgender people in the
PSC register due to concerns expressed by trans people that the
requirement would effectively “out” them.”
35.

On 10 August 2019 the Claimant responded to a very strongly worded
complaint to the Scout Association made by Gregor Murray, who describes
themself as a “non-binary person”, who alleged that the Claimant had
misgendering them:
“28. On Twitter I referred to Murray by the pronoun ‘he’. This was not
purposeful or meant to cause harm. I had simply forgotten that this man
demands to be referred to by the plural pronouns “they” and “them”.
29. Murray states that my failure use the pronoun “they” in relation to the
complainant breaks the third and seventh scout laws (“A Scout is friendly
and considerate” and “A Scout has self-respect and respect for others”)
because Murray believes that Murray is not a man. Murray also calls it
“transphobic” that I recognise a man when I see one. I disagree.
30. In reality Murray is a man. It is Murray’s right to believe that Murray is
not a man, but Murray cannot compel others to believe this. Women and
children in particular should not be forced to lie or obfuscate about
someone’s sex.
31. I reserve the right to use the pronouns “he” and “him” to refer to male
people. While I may choose to use alternative pronouns as a courtesy, no
one has the right to compel others to make statements they do not
believe. I think it is important that people are able to refer to the sex of
other people accurately and without hesitation, shame or censure. This is
important for children to be able to speak up about anything that makes
them feel uncomfortable, and for adults to be able to risk assess the
difference between a single sex and mixed sex situation.”

36.

On 13 August 2019 the Claimant states when discussing the same subject:
“I think that framing the question of transgender inclusion as an argument
that male people should be allowed into women's spaces discounts
women's rights to privacy and is fundamentally illiberal (it is like forcing
Jewish people to eat pork).”

37.

On 2 September 2019 the Claimant tweeted about her views on tans women in
sport:
“Short and to the point by .. “lt is unfair and unsafe for transwomen to
compete in women's sport”

38.

On 3 September 2019 the Claimant posted a tweet about blood transfusion:
“This is madness. The FDA and American Red Cross replaced the
objective criteria of sex with the subjective criteria of self declared gender
identity in screening blood donors for HIV transmission risk”.
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39.

In the Claimant witness statement she stated:
39.1

“I believe that people deserve respect, but ideas do not.” Para 5

39.2

“I do not believe it is incompatible to recognise that human beings
cannot change sex whilst also protecting the human rights of people
who identify as transgender” Para 13

39.3

"I believe that there are only two sexes in human beings (and indeed in
all mammals): male and female. This is fundamentally linked to
reproductive biology. Males are people with the type of body which, if
all things are working, are able to produce male gametes (sperm).
Females have the type of body which, if all things are working, is able
to produce female gametes (ova), and gestate a pregnancy.” Para 14

39.4

“Women are adult human females. Men are adult human males.” Para
15

39.5

“Sex is determined at conception, through the inheritance (or not) of a
working copy of a piece of genetic code which comes from the father
(generally, apart from in very rare cases, carried on the Y
chromosome).” Para 16

39.6

“Some women have conditions which mean that they do not produce
ova or cannot conceive or sustain a pregnancy. Similarly, some men
are unable to produce viable sperm. These people are still women and
men.” Para 17

39.7

“I believe that it is impossible to change sex or to lose your sex. Girls
grow up to be women. Boys grow up to be men. No change of clothes
or hairstyle, no plastic surgery, no accident or illness, no course of
hormones, no force of will or social conditioning, no declaration can
turn a female person into a male, or a male person into a female.” Para
23

39.8

“Losing reproductive organs or hormone levels through illness or
surgery does not stop someone being a woman or a man.” Para 24

39.9

“A person may declare that they identify as (or even are) a member of
the opposite sex (or both, or neither) and ask others to go along with
this. This does not change their actual sex.” Para 26

39.10

“There are still areas of scientific discovery about the pathways of
sexual development, including chromosomal and other “disorders of
sexual development” (so called “intersex” conditions), and about the
psychological factors underlying transgender identification and gender
dysphoria. However I do not believe that any such research will
disprove the basic reality that there are two sexes” Para 60

39.11

“Under the Gender Recognition Act 2004, a person may change their
legal sex. However this does not give them the right to access services
and spaces intended for members of the opposite sex. It is an offence
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for a person who has acquired information in an official capacity about
a person’s GRC to disclose that information. However this situation
where a person’s sex is protected information relates to a minority of
cases where a person has a GRC, is successfully “passing” in their
new identity and is not open about being trans. In many cases people
can identify a person’s sex on sight, or they may have known the
person before transition, or the person may have made it public
information that they are trans. There is no general legal compulsion
for people not to believe their own eyes or to forget, or pretend to
forget, what they already know, or which is already in the public
domain.” Para 108
39.12

“In most social situations we treat people according to the sex they
appear to be. And even when it is apparent that someone’s sex is
different from the gender they seek to portray through their clothing,
hairstyle, voice and mannerisms, or the name, title and pronoun they
ask to be referred to by, it may be polite or kind to pretend not to
notice, or to go along with their wish to be referred to in a particular
way. But there is no fundamental right to compel people to be polite or
kind in every situation.” Para 110

39.13

“In particular while it may be disappointing or upsetting to some male
people who identify as women to be told that it is not appropriate for
them to share female-only services and spaces, avoiding upsetting
males is not a reason to compromise women’s safety, dignity and
ability to control their own boundaries as to who gets to see and touch
their bodies.”

40.

I accept that these passages reflect core aspects of the Claimant’s belief.

41.

When questioned during live evidence the Claimant stated that biological
males cannot be women. She consider that if a trans woman says she is a
woman that is untrue, even if she has a Gender Recognition Certificate. On the
totality of the Claimant’s evidence it was clear that she considers there are two
sexes, male and female, there is no spectrum in sex and there are no
circumstances whatsoever in which a person can change from one sex to
another, or to being of neither sex. She would generally seek to be polite to
trans persons and would usually seek to respect their choice of pronoun but
would not feel bound to; mainly if a trans person who was not assigned female
at birth was in a “woman’s space”, but also more generally. If a person has a
Gender Recognition Certificate this would not alter the Claimant’s position. The
Claimant made it clear that her view is that the words man and woman
describe a person’s sex and are immutable. A person is either one or the other,
there is nothing in between and it is impossible to change form one sex to the
other.

42.

The Claimant focussed on inheritance of genetic material rather than
chromosomes stating that “Sex is determined at conception, through the
inheritance (or not) of a working copy of a piece of genetic code which comes
from the father (generally, apart from in very rare cases, carried on the Y
chromosome)”. She accepted that women do not necessarily have XX
chromosome and men may not have XY chromosomes.
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43.

In the bundle I was provided with the Expert Declaration of Deanna Adkins,
M.D. from litigation in north Carolina that the Claimant accepted set out the
possible chromosomal variations and differences in hormone production and
reception (although she notes that these are rare and does not accept the
concept of gender identity):
“a. Individuals with Complete Androgen Insensitivity have 46-XY
chromosomes, which are typically associated with males, but do not have
the tissue receptors that respond to testosterone or other androgens. The
body, therefore, does not develop external genitalia or secondary sex
characteristics typically associated with males but does, generally, have
testes. At birth, based on the appearance of the external genitalia,
individuals with Complete Androgen Insensitivity are generally assigned
female.
b. Individuals with Klinefelter Syndrome have 47-XXY chromosomes and
internal and external genitalia typically associated with males, however,
the testicles in individuals diagnosed with Klinefelter Syndrome lose
function over time. This may lead to breast development and infertility in
addition to a number of other health issues.
c. Individuals with Turner Syndrome have 45-XO chromosomes, which
means they have one less chromosome than everyone else. In utero,
these individuals form sex characteristics typically associated with
females including all internal structures but the ovaries begin to die soon
after birth and the individuals are unable to make oestrogen. Without
treatment, individuals with Turner Syndrome do not develop secondary
sex characteristics typically associated with women.
d. Individuals with Mosaic Turner Syndrome may have two different sets
of chromosomes. They lose a sex chromosome in the early stages of
embryonic development. The cells that are descendants of the cell that
lost a chromosome will have Turner Syndrome features. The cells that
are descendants of the cells that did not lose a sex chromosome will have
features of the embryo’s initial chromosomal sex. Sometimes this initial
sex was XX and sometimes it is XY. When there are cells with XY
chromosomes present, the fetus produces testosterone and there is at
least some testicular tissue. There may also be ovarian tissue. The
external genitalia can then be a mixture of external genitalia typically
associated with both males and females.
e. Individuals with congenital adrenal hyperplasia (CAH) are individuals
who have XX chromosomes and external genitalia typically associated
with women but are born with extra androgens, including testosterone,
and from early in gestation, their brains are exposed to high levels of
androgen. Despite frequently being assigned female at birth because of
external genitalia, many individuals with this condition have a male
gender identity.
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f. Individuals with 5-alpha reductase are chromosomally XY but they have
an enzyme deficiency that does not allow them to convert testosterone to
dihydrotestosterone, the active form of testosterone. At birth, based on
external genitalia, they are often assigned female, but their gender
identity is almost always male as adults. Their external genitalia also
changes at puberty because hormonal changes allow them to make more
dihydrotestosterone which is needed for the physical changes that occur
causing the development of external genitalia typically associated with
males. During early development there is enough testosterone to affect
the brain, which often results in a male gender identity.”
44.

Chromosomes are the structures in which genetic code is held. The DNA
molecules in chromosomes are the genetic code and their structure provides
the genes that effect sex. However, it is increasingly understood that there are
not simply genes for particular characteristics. Much depends on how genes
are controlled. I was provided in the bundle with an article from the New York
times by Dr. Fausto-Sterling, a professor of biology and gender studies, who
noted that:
“There has been a lot of new scientific research on this topic since the
1950s. But those looking to biology for an easy-to-administer definition of
sex and gender can derive little comfort from the most important of these
findings. For example, we now know that rather than developing under
the direction of a single gene, the foetal embryonic testes or ovaries
develop under the direction of opposing gene networks, one of which
represses male development while stimulating female differentiation and
the other of which does the opposite. What matters, then, is not the
presence or absence of a particular gene but the balance of power
among gene networks acting together or in a particular sequence.
This undermines the possibility of using a simple genetic test to determine
“true” sex.”

45.

Morphology is not simply a question of what genes a person has, but also of
which ones are being switched on, to what extent, in what combinations and
how they interact.
The Law

46.

Belief is a protected characteristic pursuant to section 4 EqA. It is defined by
section 10 EqA:
10 Religion or belief
(1)
Religion means any religion and a reference to religion includes a
reference to a lack of religion.
(2)
Belief means any religious or philosophical belief and a reference
to belief includes a reference to a lack of belief.
(3)

In relation to the protected characteristic of religion or belief—
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(a)
a reference to a person who has a particular protected
characteristic is a reference to a person of a particular religion or
belief;
(b)
a reference to persons who share a protected characteristic
is a reference to persons who are of the same religion or belief.
47.

Belief is to be interpreted in a human rights context. Section 3(1) Human Rights
Act 1998 provides:
So far as it is possible to do so, primary legislation and subordinate
legislation must be read and given effect in a way which is compatible
with the Convention rights.

48.

Article 9 European Convention provides:
Freedom of thought, conscience and religion
1. Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief and freedom,
either alone or in community with others and in public or private, to
manifest his religion or belief, in worship, teaching, practice and
observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection of
public order, health or morals, or for the protection of the rights and
freedoms of others.

49.

Article 10 European Convention provides:
Freedom of expression
1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardless of
frontiers. This Article shall not prevent States from requiring the licensing
of broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health
or morals, for the protection of the reputation or rights of others, for
preventing the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.

50.

To qualify as a “philosophical belief” under section 10 EqA, the belief must
satisfy the five criteria in Grainger plc v Nicholson [2010] ICR 360, para 24
(“the Granger Criteria”):
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(i) the belief must be genuinely held;
(ii) it must be a belief and not an opinion or viewpoint based on the
present state of information available;
(iii) it must be a belief as to a weighty and substantial aspect of human life
and behaviour
(iv) it must attain a certain level of cogency, seriousness, cohesion and
importance; and
(v) it must be worthy of respect in a democratic society, not be
incompatible with human dignity and not conflict with the fundamental
rights of others.
51.

These criteria have been adopted in the ECHR Code of Practice at paragraph
2.59. The Tribunal is required to take the code into account where it is relevant
but is not bound by it.

52.

The threshold for establishing the Grainger criteria should not be set “too high”:
Harron v Chief Constable of Dorset Police [2016] IRLR 481, EAT, para 34

53.

In determining whether the belief is genuinely held the Tribunal is limited to
considering whether it is held in good faith: Williamson v Secretary of State
for Education and Employment [2005] 2 AC 246.

54.

There is potentially a distinction to be drawn between a belief and “an opinion
based on some real or perceived logic or based on information or lack of
information available”: McClintock v Department of Constitutional Affairs
[2008] IRLR 29 at paragraph 45.

55.

In considering whether a belief attains a certain level of cogency, seriousness,
cohesion and importance again the threshold should not be set too high. In R
Williamson Lord Bingham stated:
“The belief must also be coherent in the sense of being intelligible and
capable of being understood. But, again, too much should not be
demanded in this regard.”

56.

Both belief and lack of belief are protected characteristics. The parties
approached the analysis of lack of belief on the basis that it is necessary to
apply the Granger Criteria to the belief that the person does not hold. If that
belief is protected the corresponding lack of belief is also protected. Thus on
their analysis the Granger Criteria are to be applied to the “gender identity
belief” that the Claimant does not hold. If the “gender identity belief” is a
philosophical belief, her lack of the belief is necessarily also protected.
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57.

The code of practice provides some support for this approach:
2.50 The protected characteristic of religion or belief includes any religion
and any s.10(1) & (2) religious or philosophical belief. It also includes a
lack of any such religion or belief.
2.51 For example, Christians are protected against discrimination
because of their Christianity and non-Christians are protected against
discrimination because they are not Christians, irrespective of any other
religion or belief they may have or any lack of one.

58.

While the position is reasonably clear for religion and lack of religion – as they
are specifically provided for in section 10(1) EqA, I consider the position is less
clear for lack of belief. Section 10(2) provides that “reference to belief includes
a reference to a lack of belief”. On that basis if one replaces the word “belief”
with “lack of belief”, sub-section 2 could be considered to protect any “religious
or philosophical lack of belief” – i.e. the lack of belief must be religious or
philosophical, rather than the protection applying to anyone who does not hold
a particular religious or philosophical belief. On that analysis the Granger
Criteria are to be applied to the lack of belief. I consider this is a more logical
analysis, at least in some cases. A person might well hold a religious or
philosophical belief that murder is wrong. It would be surprising if not holding
that belief was also protected, so, in effect, believing there is nothing wrong
with murder is a protected characteristic. On my suggested analysis such a
lack of belief in murder being wrong would not comply with the Granger Criteria
and so would not be protected. Similarly, atheism would be protected because
it is a philosophical lack of belief that corresponds with the Granger Criteria
rather than merely because atheist are not adherents of the large number of
protected religions.

59.

Section 7 EqA provides:
7 Gender reassignment
(1)
A person has the protected characteristic of gender reassignment
if the person is proposing to undergo, is undergoing or has undergone a
process (or part of a process) for the purpose of reassigning the person's
sex by changing physiological or other attributes of sex.
(2)
A reference to a transsexual person is a reference to a person who
has the protected characteristic of gender reassignment.
(3)

In relation to the protected characteristic of gender reassignment—
(a)
a reference to a person who has a particular protected
characteristic is a reference to a transsexual person;
(b)
a reference to persons who share a protected characteristic
is a reference to transsexual persons.

60.

The specific protection provide by the section to trans persons is limited and
uses rather outmoded terminology.
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61.

There is an exception in respect of service provision set out in paragraph 28 of
schedule 3 EqA that might, if it is a proportionate means of achieving a
legitimate aim, allow provision to be made for services (such a hostels for
survivors or rape) to be made available only to women assigned female at
birth.

62.

There is also a substantial human rights aspect to the protection that has been
provided, and is being considered, for trans persons.

63.

Article 8 European Convention provides:
Right to respect for private and family life
1. Everyone has the right to respect for his private and family life, his
home and his correspondence.
2. There shall be no interference by a public authority with the exercise of
this right except such as is in accordance with the law and is necessary in
a democratic society in the interests of national security, public safety or
the economic well-being of the country, for the prevention of disorder or
crime, for the protection of health or morals, or for the protection of the
rights and freedoms of others.

64.

Article 12 European Convention provides:
Right to marry
Men and women of marriageable age have the right to marry and to found
a family, according to the national laws governing the exercise of this
right.

65.

UK law historically, and currently, only recognises two sexes; female and male.
The sex of a person is assigned at birth and entered onto a birth certificate.
Until 2004 there was no mechanism for changing the sex of a person on a birth
certificate.

66.

The ECJ held in P v S and Cornwall CC [1996] 795 that discrimination on the
grounds of gender reassignment constituted sex discrimination. The Court
held:
“17. The principle of equal treatment 'for men and women' to which the
Directive refers in its title, preamble and provisions means, as Articles
2(1) and 3(1) in particular indicate, that there should be 'no discrimination
whatsoever on grounds of sex'.
18.
Thus, the Directive is simply the expression, in the relevant field, of
the principle of equality, which is one of the fundamental principles of
Community law.
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19.
Moreover, as the Court has repeatedly held, the right not to be
discriminated against on grounds of sex is one of the fundamental human
rights whose observance the Court has a duty to ensure …
20.
Accordingly, the scope of the Directive cannot be confined simply
to discrimination based on the fact that a person is of one or other sex. In
view of its purpose and the nature of the rights which it seeks to
safeguard, the scope of the Directive is also such as to apply to
discrimination arising, as in this case, from the gender reassignment of
the person concerned.
21.
Such discrimination is based, essentially if not exclusively, on the
sex of the person concerned. Where a person is dismissed on the ground
that he or she intends to undergo, or has undergone, gender
reassignment, he or she is treated unfavourably by comparison with
persons of the sex to which he or she was deemed to belong before
undergoing gender reassignment.
22.
To tolerate such discrimination would be tantamount, as regards
such a person, to a failure to respect the dignity and freedom to which he
or she is entitled, and which the Court has a duty to safeguard.”
67.

The decision emphasised the importance on the dignity of the person who had
transitioned, or was transitioning.

68.

In Goodwin v United Kingdom [2002] IRLR 664, the European Court of
Human Rights held that the UK was in breach of its obligations under articles 8
and 12 because of the lack of legal recognition for a “post-operative
transsexual”. The Court held:
“15. The applicant claims that between 1990 and 1992 she was
sexually harassed by colleagues at work. She attempted to pursue a case
of sexual harassment in the industrial tribunal but claimed that she was
unsuccessful because she was considered in law to be a man. She did
not challenge this decision by appealing to the Employment Appeal
Tribunal. The applicant was subsequently dismissed from her
employment for reasons connected with her health, but alleges that the
real reason was that she was a transsexual.
16.
In 1996, the applicant started work with a new employer and was
required to provide her National Insurance (‘NI’) number. She was
concerned that the new employer would be in a position to trace her
details as once in the possession of the number it would have been
possible to find out about her previous employers and obtain information
from them. Although she requested the allocation of a new NI number
from the Department of Social Security (‘DSS’), this was rejected and she
eventually gave the new employer her NI number. The applicant claims
that the new employer has now traced back her identity as she began
experiencing problems at work. Colleagues stopped speaking to her and
she was told that everyone was talking about her behind her back.
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76.
The Court observes that the applicant, registered at birth as male,
has undergone gender reassignment surgery and lives in society as a
female. Nonetheless, the applicant remains, for legal purposes, a male.
This has had, and continues to have, effects on the applicant’s life where
sex is of legal relevance and distinctions are made between men and
women, as, inter alia, in the area of pensions and retirement age. For
example, the applicant must continue to pay national insurance
contributions until the age of 65 due to her legal status as male. However
as she is employed in her gender identity as a female, she has had
to obtain an exemption certificate which allows the payments
from her employer to stop while she continues to make such payments
herself. Though the Government submitted that this made due allowance
for the difficulties of her position, the Court would note that she
nonetheless has to make use of a special procedure that might in
itself call attention to her status.
77.
It must also be recognised that serious interference with private life
can arise where the state of domestic law conflicts with an important
aspect of personal identity (see, mutatis mutandis, Dudgeon v the United
Kingdom Judgement of 22 October 1981, Series A no.45, paragraph 41).
The stress and alienation arising from a discordance between the position
in society assumed by a post-operative transsexual and the status
imposed by law which refuses to recognise the change of gender cannot,
in the Court’s view, be regarded as a minor inconvenience arising from a
formality. A conflict between social reality and law arises which places the
transsexual in an anomalous position, in which he or she may experience
feelings of vulnerability, humiliation and anxiety.
82.
While it also remains the case that a transsexual cannot acquire all
the biological characteristics of the assigned sex (Sheffield and Horsham,
cited above, p.2028, paragraph 56), the Court notes that with increasingly
sophisticated surgery and types of hormonal treatments, the principal
unchanging biological aspect of gender identity is the chromosomal
element. It is known however that chromosomal anomalies may arise
naturally (for example, in cases of intersex conditions where the biological
criteria at birth are not congruent) and in those cases, some persons have
to be assigned to one sex or the other as seems most appropriate
in the circumstances of the individual case. It is not apparent to the Court
that the chromosomal element, amongst all the others, must inevitably
take on decisive significance for the purposes of legal attribution of
gender identity for transsexuals (see the dissenting opinion of Thorpe LJ
in Bellinger v Bellinger cited in paragraph 52 above; and the Judgement
of Chisholm J in the Australian case, Re Kevin, cited in paragraph 55
above).
83.
The Court is not persuaded therefore that the state of medical
science or scientific knowledge provides any determining argument as
regards the legal recognition of transsexuals.
85.
… In the 21st century the right of transsexuals to personal
development and to physical and moral security in the full sense enjoyed
by others in society cannot be regarded as a matter of controversy
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requiring the lapse of time to cast clearer light on the issues involved. In
short, the unsatisfactory situation in which post-operative transsexuals
live in an intermediate zone as not quite one gender or the other is no
longer sustainable.”
69.

The court considered the importance of a person being able to live in the
gender to which they had transitioned and not being forced to identify the
gender they were assigned at birth. The Court also rejected a purely biological
approach to gender based only on chromosomal analysis.

70.

In response the UK government enacted the Gender Recognition Act 2004.
This provides a mechanism for people to obtain a Gender Recognition
Certificate (GRC). Section 9 Gender Recognition Act provides:
(1) Where a full gender recognition certificate is issued to a person, the
person’s gender becomes for all purposes the acquired gender (so that, if
the acquired gender is the male gender, the person’s sex becomes that of
a man and, if it is the female gender, the person’s sex becomes that of a
woman).
(2) Subsection (1) does not affect things done, or events occurring, before
the certificate is issued; but it does operate for the interpretation of
enactments passed, and instruments and other documents made, before
the certificate is issued (as well as those passed or made afterwards).
(3) Subsection (1) is subject to provision made by this Act or any other
enactment or any subordinate legislation.

71.

In considering competing human rights arguments it is to be noted that Article
17 European Convention provides:
“Nothing in this Convention may be interpreted as implying for any State,
group or person any right to engage in any activity or perform any act
aimed at the destruction of any of the rights and freedoms set forth herein
or at their limitation to a greater extent than is provided for in the
Convention.”

72.

in Lee v Ashers Baking Company Ltd [2018] IRLR 1116, the Supreme Court
held that the defendants should not have been compelled to express a
message with which they profoundly disagreed, unless justification was shown
for compelling them to do so.

73.

Harassment is defend in the EqA as follows:
"(1) A person (A) harasses another (BJ if(a) A engages in unwanted conduct related to a relevant protected
characteristic, and
(b) the conduct has the purpose or effect of(i) violating B's dignity, or
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(ii) creating an intimidating, hostile, degrading, humiliating or offensive
environment for B.
(4) In deciding whether conduct has the effect referred to in subsection (1)(b),
each of the following must be taken into account(a) the perception of B;?
(b) the other circumstances of the case;
(c) whether it is reasonable for the conduct to have that effect.
(5) The relevant protected characteristics are- age; disability; gender
reassignment; race; religion or belief; sex; sexual orientation."
Analysis
74.

At the outset of the hearing I expressed my concern about whether this matter
was best dealt with at a preliminary issue. There is potentially significant
overlap between the belief a person holds, the manifestations of that belief and
things that are said to be justified by the belief.

75.

Much of the debate that I was shown has played out on Twitter, giving little
space for subtle development of ideas. Some of the debate is in vitriolic terms.
It is important to note that if a person is guilty unlawful harassment of others
that conduct is likely to be the reason for any action taken against them, rather
than the holding of a philosophical belief. Having protected characteristics,
including philosophical beliefs, does not prevent people from having to take
care not to harass others. That being said, full regard must also be given to the
qualified convention right of freedom of expression.

76.

It can be difficult to tease out what constitutes a belief and what are
expressions of that belief. For example, in considering some of the Claimant's
tweets it is necessary to consider whether they evidence the nature of her
belief or are statements she made that are based on that belief, or even may
not actually reflect what she believes, having been made in the heat of the
moment. For example, I was taken to certain tweets by the Claimant,
particularly retweets, which it strongly arguable included stereotypical
assumptions about trans people (see paragraph 34 above). On the totality of
the evidence I do not consider that those specific tweets represent the core of
the Claimant's belief.

77.

The core of the Claimant's belief is that sex is biologically immutable. There are
only two sexes, male and female. She considers this is a material reality. Men
are adult males. Women are adult females. There is no possibility of any sex in
between male and female; or that is a person is neither male nor female. It is
impossible to change sex. Males are people with the type of body which, if all
things are working, are able to produce male gametes (sperm). Females have
the type of body which, if all things are working, is able to produce female
gametes (ova), and gestate a pregnancy. It is sex that is fundamentally
important, rather than “gender”, “gender identity” or “gender expression”. She
will not accept in any circumstances that a trans woman is in reality a woman
or that a trans man is a man. That is the belief that the Claimant holds.
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78.

The Claimant contends that the belief is “important” because it is necessary to
support her sense of self, her feminism and political activism, belief in the
importance of single sex services, support for single sex education, use of
women only changing rooms and showers, old-age care, family planning and
maternity services, upbringing of children, women only services for the
vulnerable and her political online activism. In her evidence, she focused
particularly her contention that it is important that there can be some spaces
where particularly vulnerable women and girls, who have been subject to
sexual assault by men, are only open to women assigned female at birth. I
consider that on a proper analysis these are reasons why she considers that
her belief in the immutability of sex is important, rather than the belief itself.

79.

Many of concerns that the Claimant has, such as ensuring protection of
vulnerable women, do not, in fact, rest on holding a belief that biological sex is
immutable. It is quite possible to accept that transwomen are women but still
argue that there are certain circumstances in which it would be justified to
exclude certain trans women from spaces that are generally only open to
women assigned female at birth because of trauma suffered by users of the
space who have been subject to sexual assault. This may be lawful under EqA
where it is a proportionate means of achieving a legitimate aim.

80.

There might be circumstances in which a trans woman is recognised as an
woman, but is not permitted to compete in sport on an entirely equal basis with
women assigned female at birth, if that would create an unfair advantage.

81.

Many of the illustrations the Claimant relies on do not, in fact, rely on the belief
that men can never become women; but on the analysis that there may be
limited circumstances in which it is relevant that a person is a trans woman or
trans man, such as when ensuring appropriate medical care is provided, which
takes proper account of trans status.

82.

I accept that the Claimant genuinely holds the view that sex is biological and
immutable. For her it is more that an opinion or viewpoint based on the present
state of information available. Even though she has come to this belief recently
she is fixed in it, and appears to be becoming more so. She is not prepared to
consider the possibility that her belief may not be correct. I accept that the
belief Claimant goes to substantial aspects of human life and behaviour.

83.

I next considered whether the Claimant’s core belief that sex is immutable
lacks a level of cogency and cohesion. It is avowedly not religious or
metaphysical, but is said to be scientific. Her belief is that a man is a person
who, if everything is working, can produce sperm and a woman a person who,
if everything is working, can produce eggs. This does not sit easily with her
view that even if everything is not, in her words, “working”, and may never have
done so, the person can still only be male or female. The Claimant largely
ignores intersex conditions and the fact that biological opinion is increasingly
moving away from a absolutist approach to there being genes the presence or
absence of which determine specific attributes, to understanding that it is
necessary to analyse which genes are present, which are switched on, the
extent to which they are switched on and the way in which they interact with
other genes. However, I bear in mind that “coherence” mainly requires that the
belief can be understood and that “not too much should be not expected”. A
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“scientific” belief may not be based on very good science without it being so
irrational that it unable to meet the relatively modest threshold of coherence.
On balance, I do not consider that the Claimant’s belief fails the test of being
“attain a certain level of cogency, seriousness, cohesion and importance”; even
though there is significant scientific evidence that it is wrong. I also cannot
ignore that the Claimant’s approach (save in respect of refusing to accept that
a Gender Recognition Certificate changes a person’s sex for all purposes) is
largely that currently adopted by the law, which still treats sex as binary as
defined on a birth certificate.
84.

However, I consider that the Claimant's view, in its absolutist nature, is
incompatible with human dignity and fundamental rights of others. She goes so
far as to deny the right of a person with a Gender Recognition Certificate to be
the sex to which they have transitioned. I do not accept the Claimant's
contention that the Gender Recognition Act produces a mere legal fiction. It
provides a right, based on the assessment of the various interrelated
convention rights, for a person to transition, in certain circumstances, and
thereafter to be treated for all purposes as the being of the sex to which they
have transitioned. In Goodwin a fundamental aspect of the reasoning of the
ECHR was that a person who has transitioned should not be forced to identify
their gender assigned at birth. Such a person should be entitled to live as a
person of the sex to which they have transitioned. That was recognised in the
Gender Recognition Act which states that the change of sex applies for “all
purposes”. Therefore, if a person has transitioned from male to female and has
a Gender Recognition Certificate that person is legally a woman. That is not
something that the Claimant is entitled to ignore.

85.

Many trans people are happy to discuss their trans status. Others are not
and/or consider it of vital importance not to be misgendered. The Equal
Treatment Bench Book notes the TUC survey that refers to people having their
transgender status disclosed against their will. The Claimant does not accept
that she should avoid the enormous pain that can be caused by misgendering
a persons, even if that person has a Gender Recognition Certificate. In her
statement she say of people with Gender Recognition Certificates “In many
cases people can identify a person’s sex on sight, or they may have known the
person before transition.... There is no general legal compulsion for people not
to believe their own eyes or to forget, or pretend to forget, what they already
know, or which is already in the public domain.” The Claimant's position is that
even if a trans woman has a Gender Recognition Certificate, she cannot
honestly describe herself as a woman. That belief is not worthy of respect in a
democratic society. It is incompatible with the human rights of others that have
been identified and defined by the ECHR and put into effect through the
Gender Recognition Act.

86.

There is nothing to stop the Claimant campaigning against the proposed
revision to the Gender Recognition Act to be based more on self-identification.
She is entitled to put forward her opinion that these should be some spaces
that are limited to women assigned female at birth where it is a proportionate
means of achieving a legitimate aim. However, that does not mean that her
absolutist view that sex is immutable is a protected belief for the purposes of
the EqA. The Claimant can legitimately put forward her arguments about the
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importance of some safe spaces that are only be available to women identified
female at birth, without insisting on calling trans women men.
87.

Human Rights law is developing. People are becoming more understanding of
trans rights. It is obvious how important being accorded their preferred
pronouns and being able to describe their gender is to many trans people.
Calling a trans woman a man is likely to be profoundly distressing. It may be
unlawful harassment. Even paying due regard to the qualified right to freedom
of expression, people cannot expect to be protected if their core belief involves
violating others dignity and/or creating an intimidating, hostile, degrading,
humiliating or offensive environment for them.

88.

As set out above, I draw a distinction between belief and separate action based
on the belief that may constitute harassment. However, if part of the belief
necessarily will result in the violation of the dignity of others, that is a
component of the belief, rather than something separate, and will be relevant to
determining whether the belief is a protected philosophical belief. While the
Claimant will as a matter of courtesy use preferred pronouns she will not as
part of her belief ever accept that a trans woman is a woman or a trans man a
man, however hurtful it is to others. In her response to the complaint made by
her co-workers the Claimant sated “I have been told that it is offensive to say
"transwomen are men" or that women means "adult human female". However
since these statement are true I will continue to say them”.

89.

When in an, admittedly very bitter, dispute with Gregor Murray, who alleged
that they had been misgendered by the Claimant, rather than seeking to
accommodate Gregor Murrays legitimate wishes she stated: “I had simply
forgotten that this man demands to be referred to by the plural pronouns “they”
and “them”, “Murray also calls it “transphobic” that I recognise a man when I
see one. I disagree”, “In reality Murray is a man. It is Murray’s right to believe
that Murray is not a man, but Murray cannot compel others to believe this.” and
that “I reserve the right to use the pronouns “he” and “him” to refer to male
people. While I may choose to use alternative pronouns as a courtesy, no one
has the right to compel others to make statements they do not believe.”

90.

I conclude from this, and the totality of the evidence, that the Claimant is
absolutist in her view of sex and it is a core component of her belief that she
will refer to a person by the sex she considered appropriate even if it violates
their dignity and/or creates an intimidating, hostile, degrading, humiliating or
offensive environment. The approach is not worthy of respect in a democratic
society.

91.

I do not accept that this analysis is undermined by the decision of the Supreme
Court in Lee v Ashers that persons should not be compelled to express a
message with which they profoundly disagreed unless justification is shown.
The Claimant could generally avoid the huge offense caused by calling a trans
woman a man without having to refer to her as a woman, as it is often not
necessary to refer to a person sex at all. However, where it is, I consider
requiring the Claimant to refer to a trans woman as a woman is justified to
avoid harassment of that person. Similarly, I do not accept that there is a failure
to engage with the importance of the Claimant’s qualified right to freedom of
expression, as it is legitimate to exclude a belief that necessarily harms the
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rights of others through refusal to accept the full effect of a Gender Recognition
Certificate or causing harassment to trans women by insisting they are men
and trans men by insisting they are women. The human rights balancing
exercise goes against the Claimant because of the absolutist approach she
adopts.
92.

In respect of the belief that the Claimant contends she does not hold, that
everyone has a gender which may be different to their sex at birth and which
effectively trumps sex so that trans men are men and transwomen are women.
I consider that this is a good example of why, at least in certain circumstances,
one needs to apply the Grainger criteria to the lack of belief, rather than the
alternative belief. Believing that a trans woman is a woman does not conflict
with the approach of the European Court of Human Rights in Goodwin, or the
Gender Recognition Act, or involve harassment. It does not face the same
issue of incompatibility with human dignity and fundamental rights of others as
the lack of that belief does because that lack of belief necessarily involves the
view that trans women are men. The lack of belief fails to meet the Grainger
criteria.

93.

It is also a slight of hand to suggest that the Claimant merely does not hold the
belief that transwomen are women. She positively believes that they are men;
and will say so whenever she wishes. Put either as a belief or lack of belief, the
view held by the Claimant fails the Grainger criteria and so she does not have
the protected characteristic of philosophical belief.

Employment Judge Tayler
18 December 2019

Judgment and Reasons sent to the parties on:
18/12/2019
………......................................................................
For the Tribunal Office
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Respondents

NOTICE OF APPEAL

1. The appellant is Maya Forstater,

4.2. Center for Global Development, 2055 L St NW, Washington D.C. 20036, USA
4.3. Masood Ahmed, 2055 L St NW, Washington D.C. 20036, USA
all of whom were represented before the employment tribunal by Louise Rea, Bates
Wells, 10 Queen St Pl, London EC4R 1BE,

Email: L.Rea@bateswells.co.uk,

Telephone: +44 (0)20 7551 7799, ref: MKJ/212823/0013/LR.
4.4. Copies of
(a)

he

i en eco d of he em lo men

ib nal

j dgmen and the written

reasons of the tribunal;
(b) the claim (ET1). The Particulars of Claim and the Amended Particulars of
Claim; and
(c) the response (ET3) and Grounds of Response;
are attached to this notice.
5. The grounds upon which this appeal is brought are that the employment tribunal erred
in law in concluding at paragraphs 85, 90 and 92-3 of the Judgment that the belief held
by the Appellant (alternatively her lack of belief) is not worthy of respect in a
democratic society and accordingly is not a philosophical belief within the meaning of
section 10 of the Equality Act 2010, in that:
Ground 1: impermissible assessment of validity / substitution
5.1. The employment tribunal conducted an impermissible assessment of the
A

ellan

belief based on he ib nal own (mis-) characterisation of that belief

and its own criteria of validity, and thereby impermissibly substituted its own
assessment of validity for a proper consideration of he he he A

ellan

belief

is within the range of beliefs that may be held in a democratic society. The tribunal
should have considered the Appellan

belief on i o n e m by reference to the
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plurality of beliefs that people may (and do) hold in a democratic society. In
particular, the employment tribunal:
(a) disregarded a ec of he A

ellan

belief ba ed on i o n ie

and/o

analysis of the rationale for those aspects (Judgment, §§78-81, 86);
(b) had ega d o i o n ie

ha he A

ellan

belief

a

ng based on

cien ific e idence (though no expert evidence was called) (Judgment, §83);
(c) failed to recognise, or to take sufficient account of, the fact that whether sex
is a material reality which matters and should not be conflated with
expressions of gender identity is not an issue on which there is a settled
democratic consensus, but is a matter of important contemporary debate;
(d) instead, itself adopted one particular viewpoint from within that debate

to

the effect that sex is indistinguishable from expressions of gender identity,
that there is a spectrum in sex which can be changed from one sex to another
or to being of neither sex, and that it is unacceptable in any circumstances to
refer to someone other than in accordance with the gender (or lack thereof)
with which they identify (whether they have legally changed their sex via a
Gender Recognition Certificate or not) and then derived from that viewpoint
criteria of validity against which o a e

he A

ellan

belief ( ee in

particular Judgment, §§41, 84-88);
(e) in particular, applied as a key criterion of validity a requirement that the belief
must not be ab l i

as regards sex, where the term ab l i

is used by

the tribunal to mean not accepting that sex may be altered to accord with
gender identity (Judgment, §§84-86, 90-91);
(f)

thereby applied a criterion of validity which is itself absolutist in the (true)
sense that it treats all dissenting views as invalid and allows no scope for
disagreement on a fundamental issue in the debate;
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(g) in doing so, ignored or di ega ded e idence ha he A
shared by many people, including he A

ellan

ellan

belief i

i ne , Kristina Jayne

Harrison, a transwoman who has a Gender Recognition Certificate; and
(h) by reducing the question of validity to acceptance of one view on a particular
aspect of the belief and characterising any failure to accept that view as
ab l i

, failed o con ide he A

ellan

belief in full and on its own

terms, having regard (amongst other things) to the A

ellan

explanation

that as a matter of courtesy she will generally refer to people using their
preferred pronouns, but may not do so in certain circumstances where that is
relevant to the issues/debate (e.g. where this is relevant to defending the rights
of others, most pertinently women and girls)

aspects of her belief accepted

by the tribunal (Judgment, §§39.12-13, 40) which cannot properly be
characterised as ab l i

but which are disregarded by the tribunal in its

reductionist conclusion at Judgment, §90.
Ground 2: elided manifestation with belief
5.2. The employment tribunal wrongly treated (presumed) manifestations of the
A

ellan

belief a in in ic o ha belief (Judgment, §§87-91); whereas the

A

ellan

o n acco n (acce ed b

he ib nal as reflecting her overall core

belief) was that the way in which she refers to individuals is dependent upon the
context and not intrinsic to her belief in all circumstances (Judgment, §§39.12-13,
40).
Ground 3: inadequate regard to the Appellant s rights under ECHR, Art. 9 & 10
5.3. The employment tribunal failed to interpret and apply section 10 of the Equality
Act 2010 so as to afford adequate protection to the Ap ellan

igh

nde

Articles 9 and 10 of the European Convention on Human Rights and Fundamental
Freedoms ( ECHR ). Adequate protection of those rights requires the protection
not only of beliefs that are uncontroversial, inoffensive and/or qualified, but also
of beliefs that are inconsistent with prevailing orthodoxy, potentially offensive
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and/or uncompromising, and of the expression or manifestation of such beliefs.
The em lo men

ib nal anal i (in a ic la a J dgment, §§88 & 91):

(a) wrongly excludes from protection one set of beliefs on an important issue of
contemporary democratic debate (whilst affording protection to the opposing
belief), so that the Appellant (and those who share her beliefs) cannot be
protected unless she either changes her beliefs or never articulates them for
fear that they may be h
(b) involves

f l

e i ing he [A

he

ellan ]

;
efe

a an

man a a

man

and thereby obliges her to manifest a belief which she does not hold (or risk
dismissal or other discrimination against her at work) contrary to Lee v Ashers
Baking Co Ltd [2018] 3 WLR 1294, SC, para 50 per Baroness Hale; and
(c) contrary to Judgment, §86, in practice destroys the very essence of the
A ellan
(i)

Art. 9 and 10 rights:

the proposition that the Appellant (and others who share her belief) may
still legi ima el

engage in aspects of the debate (e.g. about single sex

services for women) but must do so without being able to articulate the
basis on which she does so (and in so doing must use terminology such
as women assigned female a bi h which does not even reflect the
language of separate and single sex exceptions under the Equality Act
2010) fails to recognise that the issues in question are intimately
connected with, and debate about them inseparable from, he A

ellan

core belief (and again reflects the impermissible nature of the exercise in
which the tribunal has engaged in seeking to pronounce upon the validity
of different rationales for contributing to what it acknowledges to be a
legi ima e deba e: Ground 1 above);
(ii)

similarly, whilst the Appellant (and others who share her belief) may still
in theory be able lawfully to express her belief without direct interference
by the state, the lack of protection from discrimination at work for doing
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so will in practice have such a stifling effect as to destroy the essence of
those rights. The state has a positive obligation under Art. 9 and 10 to
protect individuals from such discrimination.
Ground 4: incorrect approach to balancing competing rights
5.4. The employment tribunal adopted an incorrect approach to balancing the
(potentially) competing rights in issue for the purposes of ECHR, Art. 9(2) and/or
Art. 10(2) and/or for the purposes of the fifth criterion identified in Grainger plc
& others v Nicholson [2010] ICR 360, EAT, para 24 per Burton J:
(a) In a e ing

he he and o

ha e en he A

ellan

belief necessarily

entails interference with the fundamental rights or dignity of others, in
addition to the error identified in Ground 2 above, the tribunal wrongly
equated
(i)

the causing of offence, and/or

(ii)

the test for harassment under the Equality Act 2010 (which is limited in
its application both by the definition of gender reassignment in s7 and by
the circumstances in which harassment as defined is made unlawful
under Parts 3-7)

i h he e

fo

he he

he A

ellan

belief nece a il

en ailed

interference with the fundamental rights or dignity of others (Judgment, §§73,
75, 87-91). In order to amount to an interference with the fundamental rights
or dignity of others, the belief (or its particular manifestation) must reach a
threshold of seriousness beyond the merely unreasonable or distressing, such
that it is oppressive and unacceptable.
(b) Even then, assessing where the balance lies requires an intense focus on the
particular circumstances and importance of the competing rights. In this case,
that required the tribunal to focus intensely (amongst other things) on:
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(i)

the particular circumstances in which the Appellant may decline to refer
to someone in the way they prefer

e.g. in relation to the public debate

on gender recognition and criteria for accessing single sex services;
where the context of particular exchanges makes it relevant to do so (as
in correspondence with the Scout Association about Gregor Murray:
Judgment §89); or where otherwise relevant to issues such as
safegua ding o ad oca ing fo
(ii)

he im o ance of he A

omen

ellan

igh (J dgmen , 39.13);

belief, and its articulation in those

contexts, in relation to an important topic of contemporary democratic
debate; and
(iii)

the

ac ical effec ha no

o ec ing he A

ellan

belief (and/o i

manifestation) will have in destroying the very essence of her rights
under Art. 9 and 10 (see Ground 3 above).
None of those factors feature adequately or a all in he T ib nal

reasoning

on balancing competing rights, the full extent of which is set out in Judgment,
§91.
Ground 5: incorrect reliance on the Gender Recognition Act 2004
5.5. In determining whether the A

ellan

belief is worthy of respect in a democratic

society, the employment tribunal erred in its treatment of the Gender Recognition
Act 2004 ( GRA ) (Judgment, §§84-5):
(a) The tribunal concluded that the A

ellan

belief is incompatible with the

rights and dignity of others because she goes so far as to deny the right of a
person with a Gender Recognition Certificate to be the sex to which they have
an i i ned and is (even as a private citizen) n

en i led to ignore that

asserted effect of the GRA (Judgment, §84). The right that the Gender
Recognition Certificate ( GRC ) confers on its holder is not to be the sex to
which they have transitioned but to be treated as being of that sex in law,
subject to the provisions of s9(3). Although the receipt of a GRC entitles a
7
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person to change the legal status of their sex and their gender, this does not
mean that sex and gender are coterminous in law.
(b) Still less does (or could) the GRA oblige private individuals who disagree that
a person with a GRC is the sex with which they identify (as opposed to having
the right to be treated in law as such) to amend their beliefs (or stay silent
about them). The Appellant does not deny the right of a person with a GRC to
the rights accorded to them under the GRA: this was her evidence, which has
not been rejected by the tribunal. But the GRA does not and cannot impose
obligations on private individuals in respect of their belief and/or conduct
without expressly saying so.
(c) Alternatively and in any event, the employment tribunal erred in relying upon
and/or treating as determinative the current state of the law under the GRA.
E en if ( hich i denied) he A

ellan

belief doe conflict with the GRA,

a belief that the law is wrong does not disqualify that belief from protection.
On the contrary, protection of beliefs which are contrary to prevailing
orthodoxy (and of the expression of such beliefs) is particularly important (see
Ground 3 above). Whether a belief conflicts with the current state of the law
is therefore irrelevant.
Ground 6: incorrect approach to protection for lack of belief
5.6. The employment tribunal wrongly applied the test for whether a positive belief is
protected set out in Grainger plc v Nicholson [2010] ICR 360, para 24, to the
e ion of he he he A

ellan

lack of belief that everyone has a gender which

is separate from and effectively trumps sex at birth is protected under section 10
of the Equality Act 2010. For a lack of belief to be protected, it is sufficient that
the belief which is not shared is itself protected.
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Order sought
6. The Appellant seeks an order that the em lo men

ib nal J dgmen be set aside and

substituted with a finding that the belief held by the Appellant (alternatively her lack
of belief) is a philosophical belief protected by the Equality Act 2010.

BEN COOPER QC
ANYA PALMER
22 January 2020

London
10-11 Bedford Row
London
WC1R 4BU
DX 1046 London/Chancery Lane
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IN THE EMPLOYMENT APPEAL TRIBUNAL
Case No.
BETWEEN
MAYA FORSTATER
Appellant
and

(1) CGD EUROPE
(2) CENTER FOR GLOBAL DEVELOPMENT
(3) MASOOD AHMED
Respondents

NOTICE OF APPEAL

Slater & Gordon UK Ltd
90 High Holborn
London
WC1V 6LJ
Solicitors for the Appellant
Ref. UM1605950
Ben Cooper QC
Anya Palmer
Old Square Chambers
10-11 Bedford Row
London
WC1R 4BU
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APPEAL NO: UKEAT/0105/20/JOJ
IN THE EMPLOYMENT APPEAL TRIBUNAL
B E T W E E N:
MAYA FORSTATER
Appellant
-and(1) CGD EUROPE
(2) CENTER FOR GLOBAL DEVELOPMENT
(3) MASOOD AHMED
Respondents
_____________________
RESPONDENTS’ ANSWER
______________________

1. This Answer is submitted on behalf of all three of the Respondents who are:
(1) CGD Europe of Great Peter House, Abbey Gardens, Great College Street, Westminster,
London SW1P 3SE;
(2) Center for Global Development of 2055 L St NW, Washington, DC 20036; and
(3) Masood Ahmed c/o Great Peter House, Abbey Gardens, Great College Street, Westminster,
London SW1P 3SE.
2. Any communication relating to this appeal may be sent to the respondents c/o Louise Rea of
Bates Wells, 10 Queen Street Place, London EC4R 1BE
Email: l.rea@bateswells.co.uk
Telephone: 020 7551 7799
Ref No. 212823/0013/LR.
Communication should be by email where possible.
3. The respondents intend to resist the appeal of Maya Forstater.
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4. The grounds on which the respondent will rely are the grounds relied upon by the employment
tribunal for making the judgment appealed from and the further grounds set out below.
5. The respondents do not submit any cross-appeal.
Key
6. In this Answer:
6.1. The Appellant is referred to as “C”;
6.2. The Equality Act 2010 is referred to as the “EqA”;
6.3. The European Convention of Human Rights is referred to as the “ECHR” and reference to
rights contained within the ECHR is referred to as “Convention” rights;
6.4. The European Court of Human Rights is referred to as the “ECtHR”;
6.5. The Gender Recognition Act 2004 is referred to as the “GRA”;
6.6. A Gender Recognition Certificate is referred to as a “GRC”;
6.7. The Human Rights Act 1998 is referred to as the “HRA”;
6.8. The Appellant’s Notice of Appeal is referred to as the “NOA”; and
6.9. Paragraph numbers are paragraphs in the Tribunal’s Judgment unless otherwise stated.
Ground 1
7. Ground 1 incorrectly refers to the criteria of “validity” and /or whether the belief “falls within
the range of beliefs that may be held in a democratic society” as the relevant criteria for
establishing whether a belief qualifies as a “philosophical belief” pursuant to S.10 EqA. The
correct test is whether the 5 criteria in Grainger plc v Nicholson [2010] ICR 360 at §24
(“Grainger”) are satisfied (the “Grainger Criteria”) (see §50).
8. The Tribunal correctly reflected C’s belief and considered it on its own terms: it made specific
reference to the way that C herself articulated her belief both in her witness statement, the
documentary evidence and in cross-examination (see §§23-30; 34-39; 41-42).
9. Ground 1 of the NOA effectively amounts to an argument that that the Tribunal was perverse
and/or incorrectly exercised its discretion and/or breached natural justice because it was biased.
In such circumstances, the hurdle that C must overcome is high and the arguments contained in
Ground 1 fall below the required threshold.
§.5.1(a) NOA
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10. The Tribunal adopted the correct approach by making findings of fact about C’s belief (see §8 of
this Answer above) and drawing the relevant conclusions from them at §§71-93.
11. The Tribunal correctly summarised the core nature of C’s belief at §77: that sex is biologically
immutable, that there are only two sexes (male and female) with nothing in between, that it is
impossible to change sexes and that she would not accept, in any circumstances, that a trans
woman is in reality a woman and that a trans man is in reality a man even if the person has a
GRC. The Tribunal went on, rightly, to analyse C’s belief at §§78-81 and to discuss the belief in
the context of the Grainger Criteria at §§82 – 93.
12. The Tribunal is entitled to draw its analysis and conclusions from its earlier findings of fact (it
would be an error of approach if it did not do so). There was no error in the Tribunal’s approach
and §5.1(a) NOA effectively amounts to an argument that the Tribunal’s findings were perverse
and/or it exercised its discretion incorrectly which must fail because of the reasons stated in §9
of this Answer above.

§5.1(b) NOA
13. C herself, and not the Tribunal, referred to her core belief (that sex is immutable) as rooted in
biology (see §§14, 16, 17, 60 of her statement referred to at §§39.3, 39.5, 39.6, 39.10 and her
evidence at §§41-42).
14. The Tribunal did not conclude at §83 that C’s core belief was “wrong”. In the context of a
consideration of whether C’s belief met the fourth Grainger criterion (relating to cogency and
cohesion), it referred to “significant scientific evidence” that her core belief was wrong. The
agreed bundle contained the Expert Declaration of Deanna Adkins M.D. which included
descriptions of various conditions that can be described as ‘intersex’. C accepted that the Expert
Declaration set out the possible chromosomal variations and differences in hormone production
and reception (§43). The bundle also contained an article from The New York Times by Dr.
Fausto-Sterling, a professor of biology and gender studies, which was evidence that the
possibility of using a simple genetic test to determine “true” sex has been undermined by new
scientific research (which the Tribunal referred to at §44).
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15. The Tribunal were entitled to take Judicial notice of that evidence and also Judicial notice of the
decision in Goodwin v United Kingdom [2002] IRLR 664 (“Goodwin”) which rejected the purely
biological approach to gender. There was no error and §5.1(b) NOA effectively amounts to an
argument that the Tribunal’s findings were perverse and/or it exercised its discretion incorrectly
which must fail because of the reasons stated in §9 of this Answer above.
§5.1(c) and (d) NOA
16. The NOA incorrectly refers to C’s views as falling on one side of a “contemporary debate”. The
issue of whether someone can legally change their sex is currently not a ‘debate’ and
characterising it as one gives false equivalence to C’s views. There is a settled democratic
consensus on this issue because, since 2004, the law has recognised that it is legally possible to
change one’s sex (see S.9 GRA).
17. Further, as the ECtHR observed in Goodwin at §90, in the 21st Century the right of “transsexuals”
to personal development and to physical and moral security in the full sense enjoyed by others
in society cannot be regarded as a matter of controversy.
18. Further still, the Tribunal did not “adopt” the ‘other’ side of the debate. There is nothing in the
Tribunal Judgment either at §§41 or 84-88 or anywhere else to indicate that it did so. The
Tribunal adopted the correct approach by being guided by the Equal Treatment Bench Book (see
§§12-14) and the authorities (including Goodwin). §5.1(c) and (d) effectively amount to an
argument that the Tribunal was biased and must fail because of the reasons stated in §9 of this
Answer above.
§5.1 (e) (f) (g)
19. The Tribunal adopted the correct approach. In the context of the consideration of the fifth
Grainger Criterion (whether the belief is worthy of respect in a democratic society, is compatible
with human dignity and whether it conflicts with the fundamental rights of others), the Tribunal
concluded, at §§84 and 86, that C’s view that sex was immutable was “absolutist”. C’s views
about the immutability of sex are extreme and are accurately described as “absolutist” because
they permit no exceptions (not even ones guaranteed by law) and go so far as to deny the right
of a person with a GRC to be the sex to which they have legally transitioned (§§41, 83-85). C’s
position on this is legally incorrect since it is not consistent with S.9 GRA. C’s belief in not
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accepting that sex can be altered to accord with gender identity in any circumstances is,
therefore, not consistent with S.9 GRA and the Tribunal did not fall into error by proceeding
along the lines that S.9 GRA entitles a person to change their sex and to obtain legal recognition
of that fact.
20. The fifth Grainger Criterion arises from the requirement in S.3(1) HRA to read and give effect to
primary and subordinate legislation in a way which is compatible with Convention rights.
21. The notion of personal autonomy is an important principle within Article 8 and freedom from
discrimination on the basis of the “other status” of gender identity is protected under Article 14.
Protection is given to the personal sphere of an individual including the right to establish details
of their identity as individual human beings (Goodwin). This includes the ability to obtain legal
recognition of a change in sex, something which is guaranteed by S.9 GRA and protected by
Article 8 ECHR and Article 14 ECHR and something which C does not accept (§§41, 83-85).
22. C’s position, in its extremist stance, conflicts with Article 8 ECHR and Article 14 ECHR. The EqA
cannot, therefore, be interpreted as accommodating C’s belief because to do so would be
inconsistent with the interpretative obligation contained in S.3(1) HRA .

23. The Tribunal’s approach, therefore, was not itself “absolutist” but one that was consistent with
the EqA, the HRA, the ECHR and the GRA.
24. The Tribunal did not fail to have regard to the evidence of Kristina Jayne Harrison: it specifically
referred to this evidence at §16.1.
25. §5.1(e) – (g) NOA effectively amounts to an argument that the Tribunal’s findings were perverse
and/or it exercised its discretion incorrectly which must fail because of the reasons stated in §9
of this Answer above.
§5.1 (h)
26. It is not correct to characterise C’s position as one in which she would generally accommodate
preferred pronouns. Her position was not as nuanced as that. C’s position was that if she
considered that somebody was a male person (that is, somebody assigned male at birth) then
she considered she had the “right” to use the pronouns ‘he’ and ‘him’ because of her belief that
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she should be able to refer to the sex of other people “accurately” (§31 of C’s statement at §35).
Not only that but the evidence before the Tribunal supported the fact that this was the position
that C took in practice: §§27, 30, 34, 35, 39.
27. The Tribunal accurately reflected C’s position, which was that she would, as a matter of
courtesy, refer to people’s preferred pronouns but would not, as part of her belief, ever accept
that a trans woman was a woman or that a trans man was a man, however hurtful that was to
others, because her belief was that statements such as “trans women are men” are “true” (§88).
28. The Tribunal’s conclusion at §90 was based upon the evidence that C gave and which the
Tribunal set out in its findings of fact and included C’s evidence about pronouns. §5.1(h) NOA
effectively amounts to an argument that the Tribunal’s findings were perverse and/or it
exercised its discretion incorrectly which must fail because of the reasons stated in §9 of this
Answer above.
Ground 2
29. The Tribunal did not fall into error because it took care to distinguish the fact of C’s belief from
the manifestation of it (§6) and warned itself of the potential for overlap (§§74, 76).
30. The Tribunal adopted the correct approach by setting out the way that C herself articulated her
belief (§8 of this Answer above) and then drawing legal conclusions from that, which it was
entitled to do (§§74-91). The way that C herself articulated her belief included her evidence in
which she made it clear that her belief was that sex was immutable, there were no exceptions to
this and that she would not alter her position even if someone had a GRC (§41). In making a
finding of fact about this the Tribunal was not incorrectly conflating the concept of belief with
the manifestation of such a belief: rather, it was recording C’s own explanation of her belief in
the way that she articulated it.
31. The suggestion that the way C referred to individuals was not intrinsic to her belief is incorrect:
the way that she referred to individuals was a core component of her belief (see §§27, 39, 40,
77). Furthermore, it is not correct to characterise C’s ideas about referencing others’ sex as
something malleable: on the contrary it was fixed and absolute (see §26 above).
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32. Ground 2 NOA effectively amounts to an argument that the Tribunal’s findings were perverse
and/or it exercised its discretion incorrectly which must fail because of the reasons stated in §9
of this Answer above.
Ground 3
33. There was no interference with Articles 9 (1) and 10 (1). If there was an interference, there was
no violation because the freedom to manifest an Article 9 right or exercise an Article 10 right is
qualified by Article 9(2) and Article 10(2).
34. To gain protection under the ECHR, a belief must satisfy minimum requirements, articulated by
the fifth Grainger Criterion to be a belief that is worthy of respect in a democratic society, not
incompatible with human dignity and not in conflict with the fundamental rights of others.
35. As set out at §21 of this Answer above, Articles 8 and 14 ECHR protect the right of a person to
establish their gender identity and the EqA must be interpreted compatibly with those rights.
Regard must also be had to the protection from harassment in the EqA to those with the
protected characteristic of gender reassignment (S.4 EqA and S.26 EqA). Trans people are
entitled to protection pursuant to S.4 and S.26 EqA.
36. The Tribunal’s analysis at §91 engaged with C’s Convention rights but also engaged with the
extent to which those rights satisfied the fifth Grainger Criterion. The Tribunal considered, at
§91, that it was legitimate to exclude a belief from protection that necessarily harms the rights
of others through refusal to accept the full effect of a GRC or by causing harassment to trans
women by insisting that they are men and trans men by insisting that they are woman. The
Tribunal was correct to conclude, at §91, that the human rights balancing exercise goes against C
because of the absolutist position that she adopts. As the Tribunal found at §§87 and 91, calling
a trans woman a man would cause huge offence, is likely to be profoundly distressing and may
constitute harassment. Requiring C to refer to a trans woman as a woman is justified to avoid
harassment of that person.
37. Further, the findings of fact made by the Tribunal show that C’s beliefs contained material that
could destroy the rights and freedoms of others guaranteed by the Convention (in particular,
Article 8 and Article 14) and would therefore be inconsistent with Article 17 ECHR, which
provides that the Convention should not be interpreted in such a way as to destroy the rights
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and freedoms contained in the Convention (see, in particular, §§25, 27, 34 -37). That includes
the rights and freedoms contained in Articles 8 and 14.
38. Not only that but the Tribunal’s approach is consistent with international human rights law,
which it acknowledged at §87. Gender identity is integral to a person’s dignity and humanity and
must not be the basis for discrimination or abuse: see the introduction as well as Principles 1
(the right to the universal enjoyment of human rights), 2 (the right to equality and nondiscrimination), 3 (the right to recognition before the law) and 27 (the right to promote human
rights) of the Yogyakarta Principles (Principles on the Application of International Human Rights
Law in relation to Sexual Orientation and Gender Identity) adopted in March 2007 (the “2007
Yogyakarta Principles”). Further, Principles 30-32 of the Yogyakarta Principles Plus 10 adopted
on 10 November 2017 (the “2017 Yogyakarta Principles”) provides the right to state protection,
the right to legal recognition, and the right to bodily and mental integrity.
39. The Tribunal’s approach, therefore, gave adequate consideration to and protection of C’s
Convention rights, which are not unqualified, in the context of the human rights balancing
exercise as described by the Tribunal at §91, the EqA, the HRA, the ECHR and international
human rights law.
40. Characterising the Tribunal’s requirement at §91 that C should refer to a trans woman as a
woman as an obligation on her to manifest a belief she does not hold is fallacious. Referring to a
trans woman with a GRC as a woman is not a ‘belief’ but a legal truism pursuant to S.9 GRA
which has been legally recognised since 2004. The reality is that the law recognises that people
may transition from one sex to another: the fact that C does not like this does not make it untrue
or reduce it to a mere point of view on a spectrum or one side of a ‘debate’. There is, no longer,
a ‘debate’ about this in the same way that there is no longer a ‘debate’ about the lawfulness of
same-sex sexual activity after the introduction of the Sexual Offences Act 1967.
Ground 4
41. The Tribunal adopted the correct approach to its analysis of the balancing exercise required by
Article 9(2), 10(2) and the fifth Grainger Criterion in the context of its understanding of the
development of trans rights (§87). C’s belief reaches the threshold of seriousness and/or
unacceptability and/or oppression because it interferes with a trans person’s rights and dignity
in that, by denying that person’s legal sex, it denies a fundamental aspect of their identity,
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autonomy and humanity: Goodwin; 2007 and 2017 Yogyakarta Principles. The Tribunal were
correct to refer to the test of harassment in the context of its assessment of the balancing
exercise because where an individual’s dignity is violated or an intimidating, hostile, degrading,
humiliating or offensive environment has been created this necessarily reaches a serious and /or
unacceptable and/or oppressive level.
42. The Tribunal applied the correct amount of focus to C’s belief (see §8 above), to the
“importance” of that belief (§78) and also to the particular circumstances in which C would
decline to refer to someone in the way that they prefer: §§39.12, 39.13, 41, 77, 78, 85, 89.
Further, the Tribunal focused adequately on the effect of excluding C’s belief from the
protection afforded by the Convention at §91, namely that it was justified to avoid harassment
of trans people.
43. The Tribunal did not focus on whether C’s belief was an important contribution to a
“contemporary debate” nor should it have done so (see §§16 and 40 of this Answer above).
Ground 5
44. The Tribunal’s approach to the GRA is correct. The distinction posited at §5.5(a) NOA is a
distinction without a difference: S.9(1) of the GRA provides where a full GRC is issued the
person’s gender becomes “for all purposes” the acquired gender so that if the acquired gender is
the male gender, the person’s sex becomes that of a man. The transition is legally recognised
and the Tribunal were right to conclude that is something that C was “not entitled” to ignore
(§84). Sex and gender may not be coterminous but they are often treated as such in the GRA
and the EqA.
45. It is sleight of hand to suggest that C’s evidence does not deny the right of a person with a GRC
to the rights accorded to them under the GRA: the effect of the Tribunal’s findings of fact at §41
and the Tribunal’s conclusion at §85, are that C does not recognise the transition of someone to
the sex to which they have transitioned even where they have obtained a GRC. C’s position is
that even if a trans woman has a GRC she cannot honestly describe herself as a woman (§85). In
fact, C goes even further than that because she describes the phrase “trans women are women”
as a “literal delusion” (§27). C’s position is, literally, therefore, a denial of someone’s right to be
the sex to which they have transitioned, which is a right under the GRA.
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46. The current state of the law, in particular, with reference to the GRA is a relevant and legitimate
consideration and it is not correct to describe it as a “prevailing orthodoxy” in the same way that
it is not correct to describe the decriminalisation of homosexuality in the Sexual Offences Act
1967 as a “prevailing orthodoxy”.
Ground 6
47. The Tribunal correctly approached the issue of lack of belief at §92. It found that, whilst an
alternative belief that a trans woman is a woman does not conflict with the approach of the
ECtHR in Goodwin or the GRA or involve harassment and does not face the same issue of
incompatibility with human dignity and fundamental rights of others, in this case the belief that
C says she lacked was that gender effectively trumps sex and that also involved the view that
trans women are men and failed to meet the Grainger criteria.
JANE RUSSELL
18 AUGUST 2020
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Employment Tribunal

Official Use Only

Claim form

Tribunal office

London Central
Date received 15/03/2019

Case number
You must complete all questions marked with an ‘*’

1 Your details
1.1

Title

Mr

Miss

Ms

Forstater

1.3* Surname or family name
Date of birth

1.5* Address

✔

Maya

1.2* First name (or names)

1.4

Mrs

Are you?

Male

Female

Number or name
Street
Town/City
County
Postcode

1.6

Phone number
Where we can contact you during the day

1.7

Mobile number (if different)

1.8

How would you prefer us to contact you?
(Please tick only one box)

1.9

Email address

✔ Email

Post

Fax

Whatever your preference please note that some documents
cannot be sent electronically

1.10 Fax number

2 Respondent’s details (that is the employer, person or organisation against whom you are making a claim)
CGD Europe
2.1* Give the name of your employer or the
person or organisation you are claiming
against (If you need to you can add more
respondents at 2.4)
2.2* Address
Number or name 1
Street Abbey Gardens
Town/City London
County Greater London
Postcode S W 1 P 3 S E
Phone number
ET1 - Claim form (08.17)

+44 (0)207 993 2873
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2.3* Do you have an Acas early conciliation
certificate number?

✔ Yes

If Yes, please give the Acas early

No

Nearly everyone should have this number before they fill in a claim form.
You can find it on your Acas certificate. For help and advice, call Acas on
0300 123 1100 or visit www.acas.org.uk

R131695/19/85

conciliation certificate number.
If No, why don’t you have this number?

Another person I'm making the claim with has an Acas early conciliation certificate number
Acas doesn’t have the power to conciliate on some or all of my claim
My employer has already been in touch with Acas
My claim consists only of a complaint of unfair dismissal which contains an application for interim
relief. (See guidance)

2.4 If you worked at a different address from the one you have given at 2.2 please give the full address
Address

Number or name
Street
Town/City
County
Postcode

Phone number

2.5

If there are other respondents please tick this box and put their
names and addresses here.
(If there is not enough room here for the names of all the additional
respondents then you can add any others at Section 13.)
Respondent 2
Name
Address

Number or name
Street
Town/City
County
Postcode

Phone number
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2.6

Do you have an Acas early conciliation
certificate number?

Yes

No

Nearly everyone should have this number before they fill in a claim form.
You can find it on your Acas certificate. For help and advice, call Acas on
0300 123 1100 or visit www.acas.org.uk

If Yes, please give the Acas early
conciliation certificate number.
If No, why don’t you have this number?

Another person I'm making the claim with has an Acas early conciliation certificate number
Acas doesn’t have the power to conciliate on some or all of my claim
My employer has already been in touch with Acas
My claim consists only of a complaint of unfair dismissal which contains an application for interim
relief. (See guidance)

Respondent 3
2.7

Name
Address

Number or name
Street
Town/City
County
Postcode

Phone number

2.8

Do you have an Acas early conciliation
certificate number?

Yes

No

Nearly everyone should have this number before they fill in a claim form.
You can find it on your Acas certificate. For help and advice, call Acas on
0300 123 1100 or visit www.Acas.org.uk

If Yes, please give the Acas early
conciliation certificate number
If No, why don’t you have this number?

Another person I'm making the claim with has an Acas early conciliation certificate number
Acas doesn’t have the power to conciliate on some or all of my claim
My employer has already been in touch with Acas
My claim consists only of a complaint of unfair dismissal which contains an application for interim
relief. (See guidance)
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3 Multiple cases
3.1

Are you aware that your claim is one of
a number of claims against the same
employer arising from the same, or similar,
circumstances?

Yes

✔

No

If Yes, and you know the names of any other
claimants, add them here. This will allow us to
link your claim to other related claims.

4 Cases where the respondent was not your employer
4.1 If you were not employed by any of the respondents you have named but are making a claim for some reason connected to employment (for example,
relating to a job application which you made or against a trade union, qualifying body or the like) please state the type of claim you are making here.
(You will get the chance to provide details later):

Now go to Section 8

5 Employment details
If you are or were employed please give the
following information, if possible.
5.1 When did your employment start?
Is your employment continuing?
If your employment has ended,
when did it end?

30/11/2016
Yes

✔

No

31/12/2018

If your employment has not ended, are you in a
period of notice and, if so, when will that end?

5.2 Please say what job you do or did.

Visiting Fellow
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6 Earnings and benefits
6.1 How many hours on average do, or did you work
each week in the job this claim is about?

hours each week

6.2 How much are, or were you paid?
Pay before tax £

Weekly

Monthly

Normal take-home pay
£
(Incl. overtime, commission, bonuses etc.)

Weekly

Monthly

6.3 If your employment has ended, did you work
(or were you paid for) a period of notice?

Yes

If Yes, how many weeks, or months’ notice did
you work, or were you paid for?

✔ No

weeks

6.4 Were you in your employer’s pension scheme?

Yes

months
✔ No

6.5 If you received any other benefits, e.g. company
car, medical insurance, etc, from your employer,
please give details.

7 If your employment with the respondent has ended, what has happened since?
7.1 Have you got another job?

Yes

✔ No

If No, please go to section 8
7.2 Please say when you started (or will start) work.
7.3

Please say how much you are now earning
(or will earn).

£
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8 Type and details of claim
8.1* Please indicate the type of claim you are making by ticking one or more of the boxes below.
I was unfairly dismissed (including constructive dismissal)
✔ I was discriminated against on the grounds of:

age

race

gender reassignment

disability

pregnancy or maternity

marriage or civil partnership

sexual orientation
✔

✔

sex (including equal pay)

religion or belief

I am claiming a redundancy payment
I am owed
notice pay
holiday pay
arrears of pay
other payments
I am making another type of claim which the Employment Tribunal can deal with.
(Please state the nature of the claim. Examples are provided in the Guidance.)
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8.2* Please set out the background and details of your claim in the space below.
The details of your claim should include the date(s) when the event(s) you are complaining about
happened. Please use the blank sheet at the end of the form if needed.
See Particulars of Claim attached
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9 What do you want if your claim is successful?
9.1 Please tick the relevant box(es) to say what you
want if your claim is successful:
If claiming unfair dismissal, to get your old job back and compensation (reinstatement)
If claiming unfair dismissal, to get another job with the same employer or associated
employer and compensation (re-engagement)
✔

Compensation only

✔ If claiming discrimination, a recommendation (see Guidance).
9.2 What compensation or remedy are you seeking?
If you are claiming financial compensation please give as much detail as you can about how much you are claiming and how you have calculated this
sum. (Please note any figure stated below will be viewed as helpful information but it will not restrict what you can claim and you will be permitted to revise the
sum claimed later. See the Guidance for further information about how you can calculate compensation). If you are seeking any other remedy from the Tribunal
which you have not already identified please also state this below.
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10 Information to regulators in protected disclosure cases
10.1 If your claim consists of, or includes, a claim that you are making a protected disclosure under the

Employment Rights Act 1996 (otherwise known as a ‘whistleblowing’ claim), please tick the box if you
want a copy of this form, or information from it, to be forwarded on your behalf to a relevant regulator
(known as a ‘prescribed person’ under the relevant legislation) by tribunal staff. (See Guidance).
11 Your representative
If someone has agreed to represent you, please fill in the following. We will in future only contact your representative and not you.
11.1 Name of representative
11.2 Name of organisation
11.3 Address

Number or name
Street
Town/City
County
Postcode

11.4 DX number (If known)

11.5 Phone number
11.6 Mobile number (If different)
11.7 Their reference for correspondence
11.8 Email address
How would you prefer us to communicate
11.9 with them? (Please tick only one box)

Email

Post

Yes

✔ No

Fax

11.10 Fax number

12 Disability
12.1 Do you have a disability?
If Yes, it would help us if you could say
what this disability is and tell us what
assistance, if any, you will need as your
claim progresses through the system,
including for any hearings that maybe held
at tribunal premises.
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13 Details of additional respondents
Section 2.4 allows you to list up to three respondents. If there are any more respondents please provide their details here
Respondent 4
Name
Address

Number or name
Street
Town/City
County
Postcode

Phone number

Do you have an Acas early conciliation
certificate number?

Yes

No

Nearly everyone should have this number before they fill in a claim form.
You can find it on your Acas certificate. For help and advice, call Acas on
0300 123 1100 or visit www.acas.org.uk

If Yes, please give the Acas early
conciliation certificate number.
If No, why don’t you have this number?

Another person I'm making the claim with has an Acas early conciliation certificate number
Acas doesn’t have the power to conciliate on some or all of my claim
My employer has already been in touch with Acas
My claim consists only of a complaint of unfair dismissal which contains an application for
interim relief. (See guidance)
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Respondent 5
Name
Address

Number or name
Street
Town/City
County
Postcode

Phone number

Do you have an Acas early conciliation
certificate number?

Yes

No

Nearly everyone should have this number before they fill in a claim form.
You can find it on your Acas certificate. For help and advice, call Acas on
0300 123 1100 or visit www.acas.org.uk

If Yes, please give the Acas early
conciliation certificate number.
If No, why don’t you have this number?

Another person I'm making the claim with has an Acas early conciliation certificate number
Acas doesn’t have the power to conciliate on some or all of my claim
My employer has already been in touch with Acas
My claim consists only of a complaint of unfair dismissal which contains an application for
interim relief. (See guidance)

14 Final check
Please re-read the form and check you have entered all the relevant information.
Once you are satisfied, please tick this box.
Data Protection Act 1998.
We will send a copy of this form to the respondent and Acas. We will put the information you give us on this form onto a computer. This
helps us to monitor progress and produce statistics. Information provided on this form is passed to the Department for Business Energy and
Industrial Strategy to assist research into the use and effectiveness of employment tribunals.
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15 Additional information
11
You can provide additional information about your claim in this section.
If you’re part of a group claim, give the Acas early conciliation certificate numbers for other people in your group. If they don’t have numbers, tell us why.
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IN THE EMPLOYMENT TRIBUNAL
LONDON SOUTH

CASE NO............................

BETWEEN
MAYA FORSTATER
Claimant
and
CGD EUROPE
Respondent
_________________________________
PARTICULARS OF CLAIM
_________________________________

1.

The Claimant is a researcher, writer and advisor working in the field of
sustainable development.

2.

The Respondent is the European arm of the Center for Global Development
(“CGD”), a not-for-profit think tank based in Washington DC which focuses on
international development.

3.

The Respondent was incorporated as a separate legal entity in 2014. It has its
own staff and budget, but functionally it operates as part of CGD. There is one
website for CGD which lists all staff including those of the Respondent, and all
publications regardless of which staff produced them. Strategy for the Respondent
is set by CGD’s Strategy and Policy Group (“SPG”), which meets monthly in
Washington DC with London members of the Group attending by video link.

4.

Senior members of CGD staff can and do make decisions as to the status,
engagement, employment and management of people working for the
Respondent. Where this happened, the Claimant contends that they did so as
agent for the Respondent and with the Respondent’s authority.
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5.

In November 2016 the Claimant was appointed a visiting fellow of CGD. Visiting
fellows are appointed by the SPG for a term of one year which can be renewed up
to twice, so a visiting fellowship lasts for a maximum of three years. The renewal
is usually a formality.

6.

Visiting fellowships are not paid but there is a significant status attached to them.
Some visiting fellows, including the Claimant, also perform work for CGD or the
Respondent on a paid consultancy basis.

7.

As a visiting fellow the Claimant had use of the Respondent’s office and facilities, a
business card and an email address; she attended weekly team lunches and was
generally treated as part of the team. She was named as a member of the senior
research team in CGD’s employee welcome pack.

8.

In January 2017 the Claimant was engaged by CGD for the year January to
December 2017, on an output based contract, for payment of $50,000 in total. She
performed the contract in London.

9.

The Claimant’s visiting fellowship was renewed in December 2017 without
question.

10.

From March 2018 to May 2018 the Claimant had an output based contract with
the Respondent for payment of £4,000.

11.

In April 2018 the Claimant took on another contract with the Respondent, for 90
days at £400 a day to run from April 2018 to December 2018.

12.

In August 2018 the Claimant began to talk about sex and gender issues on her
personal Twitter account, which she has had for 10 years. Her Twitter biography
stated that she was a visiting fellow of CGD.

13.

Sex and gender was a topical issue at this time, as the government was consulting
on proposals to reform the Gender Recognition Act 2004 to make it easier for
transgender people to change their “gender”, and therefore their legal sex, by self
identification. The Claimant was concerned by these proposals, and she expressed
that concern on Twitter.
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14.

On 2 October 2018, Luke Easley, HR Director for CGD, wrote to the Claimant
saying that several staff had expressed concern about some of the language and
tone in her recent engagement on Twitter in a discussion around gender identity
and sex. He said that CGD do not require staff or affiliates to vet their public views
and social media usage, but
“we do ask that these are free of exclusionary statements. There were
several tweets you posted that are therefore problematic; for instance, you
stated that a man’s internal feeling that he is a woman has no basis in
material reality. A lot of people would find that offensive and exclusionary.”
He asked the Claimant to include a statement in her Twitter profile indicating that
all tweets and views were her own.

15.

The Claimant did this and replied to Luke Easley confirming that she had done so.
She expanded on her views and explained why she believes it is important to have
a respectful debate on these issues. She said that she was co-writing a blog post
on this subject as it relates to the development sector, but if CGD did not want to
host it she would look to place it elsewhere.

16.

On 8 October 2018 the Claimant send Luke Easley a copy of the draft blog post and
said she would appreciate his thoughts. He replied thanking her and said that
others were better positioned to give feedback, including Holly Shulman
(Communications Director) with whom he had shared it. He said he understood
that she had also shared it with Mark Plant (a Senior Fellow based in London who
is also Chief Operations Officer for the Respondent) and that this was great.

17.

The Claimant received no feedback on the blog post from CGD / the Respondent
and did not post it online at this time.

18.

On or about 19 October 2018 a proposal for two years of project funding was
submitted to the Gates Foundation, with a strong indication from the Foundation
that it would be funded. The Claimant was named as a full time employee in the
proposal, with $85k per year budgeted for her time. The Claimant discussed this
with Owen Barder, Director of the Respondent, and later with Mark Plant, and it
was agreed in principle that she would become an employee at the Respondent
contingent on the Gates grant coming through. The Gates project would only take
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about 50% of her time, and she would also work 40% FTE on other projects for
the Respondent.
19.

On 21 November 2018 Mark Plant announced at a team lunch that the Gates
Foundation grant had been agreed, without first telling the Claimant, which she
found strange and humiliating.

20.

After lunch, Mark Plant told the Claimant that CGD had changed its mind and did
not want to employ her, but instead proposed that she should stay on and work on
the Gates project on a consultancy basis, and when her visiting fellowship was up
in one year’s time, continue as a non-resident fellow. He made it clear that this
was “because of your tweets.” He told the Claimant that she had antagonised key
personnel in Washington (he did not say who) by tweeting about sex and gender,
and that these relationships were irrevocably broken. He suggested the
Claimant’s best course of action would be to stay in London, not try and build
bridges with Washington, get on and do the Gates project on a half time
consultancy basis, and not seek to fundraise or bring other projects into CGD.

21.

The Claimant agreed to continue on this basis as it seemed to her she had no
choice. She did not think that she had any rights, and she had been isolated from
the senior team in Washington.

22.

In December 2018 the Claimant’s visiting fellowship came up for renewal.

23.

On or about 17 December 2018 Mark Plant told the Claimant that at the recent
SPG meeting no decision had been reached on renewing her visiting fellowship –
there had been strong opposition from some people in Washington, and he had
only saved the motion from being refused altogether by proposing that a “process”
take place in London rather than Washington to investigate the specifics of the
case, consider the broader issue of intellectual freedom and social media policy,
and bring back a report so that the SPG could discuss it again in January.

24.

The Claimant sent Mark Plant an email attaching the latest version of her draft
blog post and asking to be allowed to make the case that this was a policy issue
around the world that people and institutions ought to be able to talk about
clearly and without being told that it is offensive to talk about women as a sex.
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25.

On 19 December 2018 the Claimant followed up on this with another email
thanking Mark Plant for having spoken up for her, along with others in the London
office, but arguing that it was not in her interest to remain completely outside this
process, unable to make any representations herself. She said that she would like
to be able to write to the senior team direct to explain her position. She followed
up asking to know the names of the members of the senior team so that she could
write to them.

26.

On 20 December 2018 Mark Plant responded saying that he would be establishing
a process involving Cindy Huang, a Senior Policy Fellow in the DC office, and an
external consultant, to consider how to move forward. He said he intended to get
it done swiftly. In the meantime he advised against the course of action proposed
by the Claimant. He said this was now a question not for the SPG but for the
management of the Respondent. He felt an email from the Claimant to the SPG
could be counterproductive. The Claimant accepted this advice.

27.

On 10 January 2019, having heard nothing further, the Claimant emailed Mark
Plant to express her concern as she did not know whether she would be
continuing as a visiting fellow or not, and did not know whether she would be
doing the Gates funded project or not or whether she should be looking for other
work. He replied that he was pushing things as quickly as he could.

28.

Finally on 7 February 2019 Mark Plant sent the Claimant a report by Quantum
Impact, a US based consultancy.

29.

The report stated that there had already been three independent reviews of the
Claimant’s tweets, by:
1) An external diversity and inclusion expert;
2) An external expert in workplace dispute resolution;
3) An internal fellow.

30.

It said that all three reviews had agreed that
1) Several of the social media posts contained language that was offensive
and/or disrespectful;
2) None of the content expressly violated CGD’s existing policy;
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3) CGD needed an organisational policy to help guide this and future discussions,
including around social media use and expression of freedom.
31.

The Claimant had had no involvement in any of these reviews and had never been
shown what tweets were involved or what was being said about them, nor had she
been given any opportunity to respond. Nor had she been shown the conclusions
of any of these reviews.

32.

Quantum Impact had therefore embarked on a fourth review, involving “discrete
[sic] questions” to “a tenured professor of LGBTQ studies, an HR and legal expert,
and a D&I [diversity and inclusion] expert engaged in cases involving transgender
staff members.”

33.

Again the Claimant was given no opportunity whatsoever to defend herself in this
review.

34.

In respect of “Tweets from October” the report concluded that
“Several of her posts highlighted critical parts of the debate and invited
discussion; several were offensive to staff members and to independent
reviewers for two primary reasons: first, several posts used exclusionary
language and second, posts used fear-mongering against a marginalized
community.”

35.

The Claimant strongly disputes this characterisation of her tweets.

36.

The report also considered the Claimant’s draft blog post, notwithstanding that
she had never published it, noting that “Although she was not looking to have CGD
publish the blog article, she did share the blog article with several colleagues”.

37.

The report concluded that the article “used disrespectful and offensive language
including verbiage [sic] that suggested that a group of individuals has not existed
in history, and language crafted to induce fear against a marginalized community.
Such language stands in opposition to CGD’s values of for a non-hostile, fear-free
and inclusive workplace.”
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38.

Again, the Claimant strongly disputes this characterisation of her draft blog post.
In fact, since leaving the Respondent the Claimant has published it, it has been
read by 2,500 people and she has had no feedback that it is offensive.

39.

The report goes on to consider additional social media activity by the Claimant
after she had been notified by the HR director that a complaint had been made,
notwithstanding that the Claimant had modified her Twitter biography as
requested by Luke Easley to make it clear that views expressed were her own.

40.

The authors go on to claim that “Fellow B [the Claimant] interacts on social media
with content that is fear mongering. For example, she re-tweeted a video that uses
explicit images and threatening music, linking acknowledging [sic] transgender
individuals with increased sexual assaults.”

41.

Again, the Claimant strongly disputes this characterisation of her Twitter
interactions and of the content of the video to which she had tweeted a link.

42.

The report made a series of “findings” which did not include any express finding
that the Claimant had breached any identifiable policy of CGD or of the
Respondent.

43.

The report recommended:
1) That “CGD convene a working group to help clarify CGD’s internal values and
draft an organizational policy for all staff”
2) That interim guidelines be provided while this policy is being drafted
3) That for this specific incident and any future incidents CGD leadership engage
in dialogue with affected staff members individually, to re-affirm CGD’s values
and re-set expectations for behaviours moving forward.

44.

It is quite clear from these recommendations that there was, yet again, no finding
that the Claimant had breached any existing policy.

45.

In his email to the Claimant on 7 March 2019 attaching this report, Mark Plant
noted that the final recommendation was that CGD management discuss the
situation with the Claimant and seek a constructive way forward. Before having
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that conversation, he offered the Claimant an opportunity to comment in writing
on the report.
46.

On 11 February 2019 the Claimant sent Mark Plant a detailed response to the
report. She will rely on this response for its full effect.

47.

On 13 February 2019 the Claimant and Mark Plant met to discuss the matter. The
Claimant said that the Quantum Impact report was inadequate. Mark Plant agreed
with this, so they set it aside.

48.

Mark Plant then verbally gave the Claimant some idea of which tweets had been
judged “offensive”. This included tweets in which she had referred to “material
reality”, for example saying that “being male or female is a material reality”, and a
Fair Play for Women video she had linked to, that has black, red and white
graphics and ominous music, which was said to “remind people of the Nazis.”

49.

The Claimant said that she stood by her tweets, but had decided to tweet less on
this topic on her personal Twitter account since most of her followers are more
interested in tax and development issues. She would also agree not to raise the
topic in conversation in the office again.

50.

Mark Plant agreed with this plan and said they should get on with contracting her
for the Gates project. However, at the end of the meeting he said “I don’t want to
take this back to the SPG for a decision [on the visiting fellowship], I think you
should just be a consultant”. The Claimant left the meeting upset.

51.

On 15 February 2019 the Claimant emailed Mark Plant and apologised for having
walked out on him. She stated that continuing as a visiting fellow was important
to her, and she explained why. She said that she did not want to walk away from
it; “if the SPG decide they don’t want me as a visiting fellow that should be their
decision.” She acknowledged that there may be a risk in doing this. She asked if it
was worth her talking it over with Mark Plant and Masood Ahmed, President of
CGD.

52.

Mark Plant then agreed to take the decision to the SPG at the Claimant’s request.
He asked her to write a note to the SPG setting out her proposal on how she would
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avoid giving offence in the office, but continue to engage on the topic outside of
her work at CGD.
53.

On 22 February 2019 the Claimant sent Mark Plant a draft note to the SPG. He did
not respond. The Claimant chased up asking “has this gone to the SPG?” He
replied that it had just gone to Masood Ahmed, Amanda Glassman (Chief
Operating Officer), Ellen Mackenzie (Chief Financial Officer) and Luke Easley, and
that there would be discussion among them as to how to take this forward.

54.

On 28 February 2019 Masood Ahmed called the Claimant to give her a decision.

55.

Masood Ahmed told the Claimant that he had decided that he didn’t want to renew
her visiting fellowship for another year, but he was happy for her to continue to
work as a consultant on the Gates project. He said he had reached this decision
because CGD recognises people for whatever sex or gender they identify as, and
the Claimant’s position on this had led to a lot of stress among other staff, so that
when the decision came up whether to renew her visiting fellowship, he could not
get consensus among the senior fellows that it should be renewed.

56.

The Claimant pointed out that in UK discrimination law there is a protected
characteristic of sex and it is not self identified, it is what it says on your birth
certificate, so she felt that to say that her viewpoint, which is aligned to UK law, is
unacceptable because the CGD takes a view which is not aligned to UK law, was
unjustifiable. She asked on what grounds other than expediency a decision was
being made that she would not be part of the team.

57.

Masood Ahmed replied that he was making a hiring decision, and repeated that
the issue was a lack of consensus and without that consensus he didn’t feel it
would be productive to move forward on that. However he assured her that he
did want to be consistent with the law in the UK so he would double check that
this was the case.

58.

The Claimant pointed out that she was named as a full time employee in the
proposal to the Gates Foundation and that CGD had made a verbal commitment to
employ her, and the lack of consensus he was relying on was based on the fact that
she had an opinion that is consistent with UK law.
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59.

Masood Ahmed simply reiterated his decision and that he was happy for her to
continue to contribute to the project and he hoped she would be able to do that.

60.

The Claimant said that she didn’t see how she could, having been told she was not
welcome. As a woman standing up for women’s rights, she had been told she was
not welcome in the office, not welcome in the team, not welcome on the website,
not welcome to use CGD business cards or to introduce herself to people
externally as being in any way connected to the team, so she didn’t think it would
be possible to continue to work with CGD for the next two years. She said that
CGD had pushed and pushed to say she was worthless and had no status in this
organisation and was not welcome, but was now saying please continue to work
for us – she didn’t think that was any way to treat people.

61.

The Claimant was quite upset by this point. Masood Ahmed noted this and
suggested they think a bit more about whether and how it would be possible, and
they could talk about it again. The Claimant agreed to this and the conversation
ended there.

62.

On Friday 1 March 2019 the Claimant sent an email to Masood Ahmed
summarising their conversation as follows:
Dear Masood
Thank you for our call yesterday. I want to confirm understanding from the
conversation that:
1. CGD views the process of deciding whether to renew my term as a
Visiting Fellow as a hiring decision.
2. You have decided not to take that decision to the SPG because you
predict there would not be consensus amongst the senior fellows.
3. The reason for the lack of consensus is because some people object to my
view on sex and gender identity, as reflected on twitter, and the fact that
I have stated that I intend to continue to engage and write on this topic
outside of CGD.
4. CGD would like instead to hire me as a consultant over two years to work
on the Gates funded tax project and also to undertake the final part of the
Commercial Confidentiality (Luminate funded) project.
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Please let me know by close of business on Monday if possible whether
these are correct understandings.
Thank you.
63.

Masood Ahmed did not respond to this request by close of business on Monday or
at all.

64.

On Tuesday 5 March, Masood Ahmed emailed the Claimant, copied to Amanda
Glassman, Ellen Mackenzie, Luke Easley and Mark Plant, as follows:
Dear Maya
In follow-up to our phone conversation last Thursday, I wanted to confirm
in writing that your appointment as visiting fellow at CGD will not be
renewed for a third year with immediate effect. In one week’s time your
CGD email account will be closed.
Thank you for your contribution to CGD and CGD-Europe’s work over the
last two and a half years.
Best,
Masood Ahmed

65.

The Claimant took it from the shortness and finality of this response that the offer
for her to continue to work as a consultant was no longer open. The Claimant was
shocked by this. While she had said that she did not think she could stay on as a
consultant, they had left it that she would take time to think about this and that
she and Masood Ahmed would then discuss it further.

66.

On 6 March 2019 the Claimant sent an email to all staff headed “Dear colleagues –
on leaving CGD” in which she expressed her sadness at leaving and set out the
reasons why she was leaving. She also published the blog post that she had
written in October, and publicised the blog post on Twitter.
Belief

67.

The Claimant believes that “sex” is a material reality which should not be
conflated with “gender” or “gender identity”. Being female is an immutable
biological fact, not a feeling or an identity. Moreover, sex matters. It is important
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to be able to talk about and take action against the discrimination, violence and
oppression that still affect women and girls because they were born female.
68.

The Claimant contends that this is a philosophical belief qualifying for protection
under the Equality Act 2010.

69.

Alternatively, the Claimant contends that some people believe that everyone has
an inner “gender”, which may be the same as or different to their sex at birth, and
that gender effectively trumps sex, so that “trans men are men” and “trans women
are women”. Typically such proponents believe that “trans women are women”
from the moment they identify as women (if not before). That appears to be the
position taken by CGD.

70.

The Claimant contends that this too is a philosophical belief qualifying for
protection under the Equality Act 2010.

71.

The Claimant does not share this belief. The Claimant’s lack of belief is also
protected under the Equality Act 2010.
Direct discrimination (belief)

72.

The Claimant contends that the Respondent or its agents directly discriminated
against her because of her belief / lack of belief:
(1)

In deciding not to give her an employment contract to work on the Gates
funded project and other projects;

(2)

In subjecting her to an investigation for expressing her beliefs on her
personal Twitter account;

(3)

In denying her, in the course of that investigation, any information about the
complaints against her or any opportunity to explain or defend herself;

(4)

In deciding not to renew her visiting fellowship for a third year;

(5)

In deciding not to engage her on a consultancy contract for the duration of
the Gates funded project.
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Indirect discrimination (sex)
73.

The Claimant contends that the belief she identifies at paragraph 67 above,
whether protected or not, is much more likely to be held by women than men, and
is likely to be held much more strongly by women than men. The vast majority of
those opposing the government’s proposals for self-identification of gender, for
example, are women.

74.

The Respondent applied a provision, criterion or practice that visiting fellows,
employees and prospective employees should not express the belief identified at
paragraph 67 above, even on their personal Twitter account, failing which
sanctions may be applied (although it did not make this clear in its policies and it
applied the PCP retrospectively).

75.

This provision, criterion or practice applied to everyone in those categories but
put women at a particular disadvantage compared to men, and in particular put
the Claimant at that disadvantage; and cannot be objectively justified.

76.

The Claimant was subjected to each of the detriments identified in para.72 above.
Victimisation (sex and/or belief)

77.

The Claimant contends that the statement she made in paragraph 3 of her email to
Masood Ahmed on 1 March 2019 (“The reason for the lack of consensus is because
some people object to my view on sex and gender identity, as reflected on
twitter”) was a protected act.

78.

Further the Claimant contends that on receipt of this email the Respondent
believed that the Claimant may do a protected act.

79.

The Claimant contends that the email from Masood Ahmed on 5 March 2019,
abruptly ending the discussion between them, and effectively withdrawing his
offer for the Claimant to continue working on the Gates project as a consultant,
was an act of victimisation.
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Time
80.

The Claimant contends that all of the matters complained of above constitute
“conduct extending over a period” for the purpose of section 123 Equality Act
2010.

81.

Alternatively if and to the extent necessary the Claimant will ask the tribunal to
extend time. In particular the Claimant believed that she did not have any rights
because she was not employed under a contract of employment. It was only after
the Claimant mentioned on Twitter that she had lost her job at the Respondent
over this issue that some days later she received legal advice and became aware
that this was not true. The Claimant lodged her claim as soon as possible
thereafter.

82.

The Claimant seeks
(a)

a declaration

(b)

compensation for financial loss and injury to feelings

(c)

a recommendation, and

(d)

interest.
15 March 2019
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IN THE EMPLOYMENT TRIBUNAL
LONDON SOUTH

CASE NO............................

BETWEEN
MAYA FORSTATER
Claimant
and
CGD EUROPE

Respondent

___________________________________________
AMENDED PARTICULARS OF CLAIM
___________________________________________

1.

The Claimant is a researcher, writer and advisor working in the field of
sustainable development.

2.

The Respondent is the European arm of the Center for Global Development
(“CGD”), a not-for-profit think tank based in Washington DC which focuses on
international development.

3.

The Respondent was incorporated as a separate legal entity in 2014. It has its
own staff and budget, but functionally it operates as part of CGD. There is one
website for CGD which lists all staff including those of the Respondent, and all
publications regardless of which staff produced them. Strategy for the Respondent
is set by CGD’s Strategy and Policy Group (“SPG”), which meets monthly in
Washington DC with London members of the Group attending by video link.

4.

Senior members of CGD staff can and do make decisions as to the status,
engagement, employment and management of people working for the
Respondent. Where this happened, the Claimant contends that they did so as
agent for the Respondent and with the Respondent’s authority.
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5.

In November 2016 the Claimant was appointed a visiting fellow of CGD. Visiting
fellows are appointed by the SPG for a term of one year which can be renewed up
to twice, so a visiting fellowship lasts for a maximum of three years. The renewal
is usually a formality.

6.

Visiting fellowships are not paid but there is a significant status attached to them.
Some visiting fellows, including the Claimant, also perform work for CGD or the
Respondent on a paid consultancy basis.

7.

As a visiting fellow the Claimant had use of the Respondent’s office and facilities, a
business card and an email address; she attended weekly team lunches and was
generally treated as part of the team. She was named as a member of the senior
research team in CGD’s employee welcome pack.

8.

In January 2017 the Claimant was engaged by CGD for the year January to
December 2017, on an output based contract, for payment of $50,000 in total. She
performed the contract in London.

9.

The Claimant’s visiting fellowship was renewed in December 2017 without
question.

10.

From March 2018 to May 2018 the Claimant had an output based contract with
the Respondent for payment of £4,000.

11.

In April 2018 the Claimant took on another contract with the Respondent, for 90
days at £400 a day to run from April 2018 to December 2018.

12.

In August 2018 the Claimant began to talk about sex and gender issues on her
personal Twitter account, which she has had for 10 years. Her Twitter biography
stated that she was a visiting fellow of CGD.

13.

Sex and gender was a topical issue at this time, as the government was consulting
on proposals to reform the Gender Recognition Act 2004 to make it easier for
transgender people to change their “gender”, and therefore their legal sex, by self
identification. The Claimant was concerned by these proposals, and she expressed
that concern on Twitter.
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14.

On 2 October 2018, Luke Easley, HR Director for CGD, wrote to the Claimant
saying that several staff had expressed concern about some of the language and
tone in her recent engagement on Twitter in a discussion around gender identity
and sex. He said that CGD do not require staff or affiliates to vet their public views
and social media usage, but
“we do ask that these are free of exclusionary statements. There were
several tweets you posted that are therefore problematic; for instance, you
stated that a man’s internal feeling that he is a woman has no basis in
material reality. A lot of people would find that offensive and exclusionary.”
He asked the Claimant to include a statement in her Twitter profile indicating that
all tweets and views were her own.

15.

The Claimant did this and replied to Luke Easley confirming that she had done so.
She expanded on her views and explained why she believes it is important to have
a respectful debate on these issues. She said that she was co-writing a blog post
on this subject as it relates to the development sector, but if CGD did not want to
host it she would look to place it elsewhere.

16.

On 8 October 2018 the Claimant send Luke Easley a copy of the draft blog post and
said she would appreciate his thoughts. He replied thanking her and said that
others were better positioned to give feedback, including Holly Shulman
(Communications Director) with whom he had shared it. He said he understood
that she had also shared it with Mark Plant (a Senior Fellow based in London who
is also Chief Operations Officer for the Respondent) and that this was great.

17.

The Claimant received no feedback on the blog post from CGD / the Respondent
and did not post it online at this time.

18.

On or about 19 October 2018 a proposal for two years of project funding was
submitted to the Gates Foundation, with a strong indication from the Foundation
that it would be funded. The Claimant was named as a full time employee in the
proposal, with $85k per year budgeted for her time. The Claimant discussed this
with Owen Barder, Director of the Respondent, and later with Mark Plant, and it
was agreed in principle that she would become an employee at the Respondent
contingent on the Gates grant coming through. The Gates project would only take
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about 50% of her time, and she would also work 40% FTE on other projects for
the Respondent.
19.

On 21 November 2018 Mark Plant announced at a team lunch that the Gates
Foundation grant had been agreed, without first telling the Claimant, which she
found strange and humiliating.

20.

After lunch, Mark Plant told the Claimant that CGD had changed its mind and did
not want to employ her, but instead proposed that she should stay on and work on
the Gates project on a consultancy basis, and when her visiting fellowship was up
in one year’s time, continue as a non-resident fellow. He made it clear that this
was “because of your tweets.” He told the Claimant that she had antagonised key
personnel in Washington (he did not say who) by tweeting about sex and gender,
and that these relationships were irrevocably broken. He suggested the
Claimant’s best course of action would be to stay in London, not try and build
bridges with Washington, get on and do the Gates project on a half time
consultancy basis, and not seek to fundraise or bring other projects into CGD.

21.

The Claimant agreed to continue on this basis as it seemed to her she had no
choice. She did not think that she had any rights, and she had been isolated from
the senior team in Washington.

22.

In December 2018 the Claimant’s visiting fellowship came up for renewal.

23.

On or about 17 December 2018 Mark Plant told the Claimant that at the recent
SPG meeting no decision had been reached on renewing her visiting fellowship –
there had been strong opposition from some people in Washington, and he had
only saved the motion from being refused altogether by proposing that a “process”
take place in London rather than Washington to investigate the specifics of the
case, consider the broader issue of intellectual freedom and social media policy,
and bring back a report so that the SPG could discuss it again in January.

24.

The Claimant sent Mark Plant an email attaching the latest version of her draft
blog post and asking to be allowed to make the case that this was a policy issue
around the world that people and institutions ought to be able to talk about
clearly and without being told that it is offensive to talk about women as a sex.
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25.

On 19 December 2018 the Claimant followed up on this with another email
thanking Mark Plant for having spoken up for her, along with others in the London
office, but arguing that it was not in her interest to remain completely outside this
process, unable to make any representations herself. She said that she would like
to be able to write to the senior team direct to explain her position. She followed
up asking to know the names of the members of the senior team so that she could
write to them.

26.

On 20 December 2018 Mark Plant responded saying that he would be establishing
a process involving Cindy Huang, a Senior Policy Fellow in the DC office, and an
external consultant, to consider how to move forward. He said he intended to get
it done swiftly. In the meantime he advised against the course of action proposed
by the Claimant. He said this was now a question not for the SPG but for the
management of the Respondent. He felt an email from the Claimant to the SPG
could be counterproductive. The Claimant accepted this advice.

27.

On 10 January 2019, having heard nothing further, the Claimant emailed Mark
Plant to express her concern as she did not know whether she would be
continuing as a visiting fellow or not, and did not know whether she would be
doing the Gates funded project or not or whether she should be looking for other
work. He replied that he was pushing things as quickly as he could.

28.

Finally on 7 February 2019 Mark Plant sent the Claimant a report by Quantum
Impact, a US based consultancy.

29.

The report stated that there had already been three independent reviews of the
Claimant’s tweets, by:
1) An external diversity and inclusion expert;
2) An external expert in workplace dispute resolution;
3) An internal fellow.

30.

It said that all three reviews had agreed that
1) Several of the social media posts contained language that was offensive
and/or disrespectful;
2) None of the content expressly violated CGD’s existing policy;
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3) CGD needed an organisational policy to help guide this and future discussions,
including around social media use and expression of freedom.
31.

The Claimant had had no involvement in any of these reviews and had never been
shown what tweets were involved or what was being said about them, nor had she
been given any opportunity to respond. Nor had she been shown the conclusions
of any of these reviews.

32.

Quantum Impact had therefore embarked on a fourth review, involving “discrete
[sic] questions” to “a tenured professor of LGBTQ studies, an HR and legal expert,
and a D&I [diversity and inclusion] expert engaged in cases involving transgender
staff members.”

33.

Again the Claimant was given no opportunity whatsoever to defend herself in this
review.

34.

In respect of “Tweets from October” the report concluded that
“Several of her posts highlighted critical parts of the debate and invited
discussion; several were offensive to staff members and to independent
reviewers for two primary reasons: first, several posts used exclusionary
language and second, posts used fear-mongering against a marginalized
community.”

35.

The Claimant strongly disputes this characterisation of her tweets.

36.

The report also considered the Claimant’s draft blog post, notwithstanding that
she had never published it, noting that “Although she was not looking to have CGD
publish the blog article, she did share the blog article with several colleagues”.

37.

The report concluded that the article “used disrespectful and offensive language
including verbiage [sic] that suggested that a group of individuals has not existed
in history, and language crafted to induce fear against a marginalized community.
Such language stands in opposition to CGD’s values of for a non-hostile, fear-free
and inclusive workplace.”
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38.

Again, the Claimant strongly disputes this characterisation of her draft blog post.
In fact, since leaving the Respondent the Claimant has published it, it has been
read by 2,500 people and she has had no feedback that it is offensive.

39.

The report goes on to consider additional social media activity by the Claimant
after she had been notified by the HR director that a complaint had been made,
notwithstanding that the Claimant had modified her Twitter biography as
requested by Luke Easley to make it clear that views expressed were her own.

40.

The authors go on to claim that “Fellow B [the Claimant] interacts on social media
with content that is fear mongering. For example, she re-tweeted a video that uses
explicit images and threatening music, linking acknowledging [sic] transgender
individuals with increased sexual assaults.”

41.

Again, the Claimant strongly disputes this characterisation of her Twitter
interactions and of the content of the video to which she had tweeted a link.

42.

The report made a series of “findings” which did not include any express finding
that the Claimant had breached any identifiable policy of CGD or of the
Respondent.

43.

The report recommended:
1) That “CGD convene a working group to help clarify CGD’s internal values and
draft an organizational policy for all staff”
2) That interim guidelines be provided while this policy is being drafted
3) That for this specific incident and any future incidents CGD leadership engage
in dialogue with affected staff members individually, to re-affirm CGD’s values
and re-set expectations for behaviours moving forward.

44.

It is quite clear from these recommendations that there was, yet again, no finding
that the Claimant had breached any existing policy.

45.

In his email to the Claimant on 7 March 2019 attaching this report, Mark Plant
noted that the final recommendation was that CGD management discuss the
situation with the Claimant and seek a constructive way forward. Before having
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that conversation, he offered the Claimant an opportunity to comment in writing
on the report.
46.

On 11 February 2019 the Claimant sent Mark Plant a detailed response to the
report. She will rely on this response for its full effect.

47.

On 13 February 2019 the Claimant and Mark Plant met to discuss the matter. The
Claimant said that the Quantum Impact report was inadequate. Mark Plant agreed
with this, so they set it aside.

48.

Mark Plant then verbally gave the Claimant some idea of which tweets had been
judged “offensive”. This included tweets in which she had referred to “material
reality”, for example saying that “being male or female is a material reality”, and a
Fair Play for Women video she had linked to, that has black, red and white
graphics and ominous music, which was said to “remind people of the Nazis.”

49.

The Claimant said that she stood by her tweets, but had decided to tweet less on
this topic on her personal Twitter account since most of her followers are more
interested in tax and development issues. She would also agree not to raise the
topic in conversation in the office again.

50.

Mark Plant agreed with this plan and said they should get on with contracting her
for the Gates project. However, at the end of the meeting he said “I don’t want to
take this back to the SPG for a decision [on the visiting fellowship], I think you
should just be a consultant”. The Claimant left the meeting upset.

51.

On 15 February 2019 the Claimant emailed Mark Plant and apologised for having
walked out on him. She stated that continuing as a visiting fellow was important
to her, and she explained why. She said that she did not want to walk away from
it; “if the SPG decide they don’t want me as a visiting fellow that should be their
decision.” She acknowledged that there may be a risk in doing this. She asked if it
was worth her talking it over with Mark Plant and Masood Ahmed, President of
CGD.

52.

Mark Plant then agreed to take the decision to the SPG at the Claimant’s request.
He asked her to write a note to the SPG setting out her proposal on how she would
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avoid giving offence in the office, but continue to engage on the topic outside of
her work at CGD.
53.

On 22 February 2019 the Claimant sent Mark Plant a draft note to the SPG. He did
not respond. The Claimant chased up asking “has this gone to the SPG?” He
replied that it had just gone to Masood Ahmed, Amanda Glassman (Chief
Operating Officer), Ellen Mackenzie (Chief Financial Officer) and Luke Easley, and
that there would be discussion among them as to how to take this forward.

54.

On 28 February 2019 Masood Ahmed called the Claimant to give her a decision.

55.

Masood Ahmed told the Claimant that he had decided that he didn’t want to renew
her visiting fellowship for another year, but he was happy for her to continue to
work as a consultant on the Gates project. He said he had reached this decision
because CGD recognises people for whatever sex or gender they identify as, and
the Claimant’s position on this had led to a lot of stress among other staff, so that
when the decision came up whether to renew her visiting fellowship, he could not
get consensus among the senior fellows that it should be renewed.

56.

The Claimant pointed out that in UK discrimination law there is a protected
characteristic of sex and it is not self identified, it is what it says on your birth
certificate, so she felt that to say that her viewpoint, which is aligned to UK law, is
unacceptable because the CGD takes a view which is not aligned to UK law, was
unjustifiable. She asked on what grounds other than expediency a decision was
being made that she would not be part of the team.

57.

Masood Ahmed replied that he was making a hiring decision, and repeated that
the issue was a lack of consensus and without that consensus he didn’t feel it
would be productive to move forward on that. However he assured her that he
did want to be consistent with the law in the UK so he would double check that
this was the case.

58.

The Claimant pointed out that she was named as a full time employee in the
proposal to the Gates Foundation and that CGD had made a verbal commitment to
employ her, and the lack of consensus he was relying on was based on the fact that
she had an opinion that is consistent with UK law.
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59.

Masood Ahmed simply reiterated his decision and that he was happy for her to
continue to contribute to the project and he hoped she would be able to do that.

60.

The Claimant said that she didn’t see how she could, having been told she was not
welcome. As a woman standing up for women’s rights, she had been told she was
not welcome in the office, not welcome in the team, not welcome on the website,
not welcome to use CGD business cards or to introduce herself to people
externally as being in any way connected to the team, so she didn’t think it would
be possible to continue to work with CGD for the next two years. She said that
CGD had pushed and pushed to say she was worthless and had no status in this
organisation and was not welcome, but was now saying please continue to work
for us – she didn’t think that was any way to treat people.

61.

The Claimant was quite upset by this point. Masood Ahmed noted this and
suggested they think a bit more about whether and how it would be possible, and
they could talk about it again. The Claimant agreed to this and the conversation
ended there.

62.

On Friday 1 March 2019 the Claimant sent an email to Masood Ahmed
summarising their conversation as follows:
Dear Masood
Thank you for our call yesterday. I want to confirm understanding from the
conversation that:
1. CGD views the process of deciding whether to renew my term as a
Visiting Fellow as a hiring decision.
2. You have decided not to take that decision to the SPG because you
predict there would not be consensus amongst the senior fellows.
3. The reason for the lack of consensus is because some people object to my
view on sex and gender identity, as reflected on twitter, and the fact that
I have stated that I intend to continue to engage and write on this topic
outside of CGD.
4. CGD would like instead to hire me as a consultant over two years to work
on the Gates funded tax project and also to undertake the final part of the
Commercial Confidentiality (Luminate funded) project.
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Please let me know by close of business on Monday if possible whether
these are correct understandings.
Thank you.
63.

Masood Ahmed did not respond to this request by close of business on Monday or
at all.

64.

On Tuesday 5 March, Masood Ahmed emailed the Claimant, copied to Amanda
Glassman, Ellen Mackenzie, Luke Easley and Mark Plant, as follows:
Dear Maya
In follow-up to our phone conversation last Thursday, I wanted to confirm
in writing that your appointment as visiting fellow at CGD will not be
renewed for a third year with immediate effect. In one week’s time your
CGD email account will be closed.
Thank you for your contribution to CGD and CGD-Europe’s work over the
last two and a half years.
Best,
Masood Ahmed

65.

The Claimant took it from the shortness and finality of this response that the offer
for her to continue to work as a consultant was no longer open. The Claimant was
shocked by this. While she had said that she did not think she could stay on as a
consultant, they had left it that she would take time to think about this and that
she and Masood Ahmed would then discuss it further.

66.

On 6 March 2019 the Claimant sent an email to all staff headed “Dear colleagues –
on leaving CGD” in which she expressed her sadness at leaving and set out the
reasons why she was leaving. She also published the blog post that she had
written in October, and publicised the blog post on Twitter.
Belief

67.

The Claimant believes that “sex” is a material reality which should not be
conflated with “gender” or “gender identity”. Being female is an immutable
biological fact, not a feeling or an identity. Moreover, sex matters. It is important
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to be able to talk about and take action against the discrimination, violence and
oppression that still affect women and girls because they were born female.
68.

The Claimant contends that this is a philosophical belief qualifying for protection
under the Equality Act 2010.

69.

Alternatively, the Claimant contends that some people believe that everyone has
an inner “gender”, which may be the same as or different to their sex at birth, and
that gender effectively trumps sex, so that “trans men are men” and “trans women
are women”. Typically such proponents believe that “trans women are women”
from the moment they identify as women (if not before). That appears to be the
position taken by CGD.

70.

The Claimant contends that this too is a philosophical belief qualifying for
protection under the Equality Act 2010.

71.

The Claimant does not share this belief. The Claimant’s lack of belief is also
protected under the Equality Act 2010.
Direct discrimination (belief)

72.

The Claimant contends that the Respondent or its agents directly discriminated
against her because of her belief / lack of belief:
(1)

In deciding not to give her an employment contract to work on the Gates
funded project and other projects;

(2)

In subjecting her to an investigation for expressing her beliefs on her
personal Twitter account;

(3)

In denying her, in the course of that investigation, any information about the
complaints against her or any opportunity to explain or defend herself;

(4)

In deciding not to renew her visiting fellowship for a third year;

(5)

In deciding not to engage her on a consultancy contract for the duration of
the Gates funded project.
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73.

The Claimant did not breach any policy of the Respondent in expressing her views
on Twitter.

74.

To the extent that the Claimant was given instructions by Luke Easley of CGD as to
what she should not say on Twitter, namely:
(1)

she was asked to avoid “exclusionary statements”;

(2)

she was given, as an example of “exclusionary statements”, the fact that she
had stated that a man’s internal feeling that he is a woman has no basis in
material reality, and was told that “a lot of people would find that offensive
and exclusionary”;

(3)

she was told that at CGD “we respect each person’s self-definition and wish
to convey our commitment to inclusion”;

(4)

she was told that in relation to diversity on panels, from CGD’s point of view
“the inclusion of any person identifying as female would indeed meet the
test of diversity”;

these instructions were in themselves discriminatory as they were predicated on
the belief that sex is not a material reality and that it is possible to identify into
being a woman.
Indirect discrimination (belief)
75.

Alternatively the Claimant contends that the Respondent applied a provision,
criterion or practice that visiting fellows, employees and prospective employees
should not express the belief identified at paragraph 67 above, even on their
personal Twitter account, failing which they would be penalised.

76.

This provision, criterion or practice put people holding the Claimant’s belief at a
particular disadvantage compared to those who do not hold that belief, and in
particular it put the Claimant at that disadvantage; and cannot be objectively
justified.

77.

The Claimant was subjected to each of the detriments identified in para.72 above.
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Indirect discrimination (sex)
78.

The Claimant contends that the belief she identifies at paragraph 67 above,
whether a protected belief or not, is much more likely to be held by women than
men, and is likely to be held much more strongly by women than men. The vast
majority of those opposing the government’s proposals for self-identification of
gender, for example, are women.

79.

The Respondent applied a provision, criterion or practice that visiting fellows,
employees and prospective employees should not express the belief identified at
paragraph 67 above, even on their personal Twitter account, failing which they
would be penalised.

80.

This provision, criterion or practice applied to everyone in those categories but
put women at a particular disadvantage compared to men, and in particular put
the Claimant at that disadvantage; and cannot be objectively justified.

81.

The Claimant was subjected to each of the detriments identified in para.72 above.
Victimisation (sex and/or belief)

82.

The Claimant contends that the statements she made on the phone to Masood
Ahmed on 28 February 2019 about sex being a protected characteristic under UK
law, and also that as a woman standing up for women’s rights, she had been told
she was not welcome, amounted to a protected act or acts.

83.

The Claimant contends that the statement she made in paragraph 3 of her email to
Masood Ahmed on 1 March 2019 (“The reason for the lack of consensus is because
some people object to my view on sex and gender identity, as reflected on
twitter”) was a protected act.

84.

Further the Claimant contends that following the phone call with Masood Ahmed
on 28 February 2019 and/or the Claimant’s email of 1 March 2019, the
Respondent believed that the Claimant may do a protected act.

85.

The Claimant contends that the email from Masood Ahmed on 5 March 2019,
abruptly ending the discussion between them, and effectively withdrawing his
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offer for the Claimant to continue working on the Gates project as a consultant,
was an act of victimisation.
Time
86.

The Claimant contends that all of the matters complained of above constitute
“conduct extending over a period” for the purpose of section 123 Equality Act
2010.

87.

Alternatively if and to the extent necessary the Claimant will ask the tribunal to
extend time. In particular the Claimant believed that she did not have any rights
because she was not employed under a contract of employment. It was only after
the Claimant mentioned on Twitter that she had lost her job at the Respondent
over this issue that some days later she received legal advice and became aware
that this was not true. The Claimant lodged her claim as soon as possible
thereafter.

88.

The Claimant seeks
(a)

a declaration

(b)

compensation for financial loss and injury to feelings

(c)

a recommendation, and

(d)

interest.
21 March 2019
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IN THE EMPLOYMENT TRIBUNAL
LONDON SOUTH

CASE NO............................

BETWEEN
MAYA FORSTATER
Claimant
and
CGD EUROPE
Respondent
______________________________________________
RE-AMENDED PARTICULARS OF CLAIM
______________________________________________

1.

The Claimant is a researcher, writer and advisor working in the field of
sustainable development.

2.

The Respondent is the European arm of the Center for Global Development
(“CGD”), a not-for-profit think tank based in Washington DC which focuses on
international development.

3.

The Respondent was incorporated as a separate legal entity in 2014. It has its
own staff and budget, but functionally it operates as part of CGD. There is one
website for CGD which lists all staff including those of the Respondent, and all
publications regardless of which staff produced them. Strategy for the Respondent
is set by CGD’s Strategy and Policy Group (“SPG”), which meets monthly in
Washington DC with London members of the Group attending by video link.

4.

Senior members of CGD staff can and do make decisions as to the status,
engagement, employment and management of people working for the
Respondent. Where this happened, the Claimant contends that they did so as
agent for the Respondent and with the Respondent’s authority.
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5.

In November 2016 the Claimant was appointed a visiting fellow of CGD. Visiting
fellows are appointed by the SPG for a term of one year which can be renewed up
to twice, so a visiting fellowship lasts for a maximum of three years. The renewal
is usually a formality.

6.

Visiting fellowships are not paid but there is a significant status attached to them.
Some visiting fellows, including the Claimant, also perform work for CGD or the
Respondent on a paid consultancy basis.

7.

As a visiting fellow the Claimant had use of the Respondent’s office and facilities, a
business card and an email address; she attended weekly team lunches and was
generally treated as part of the team. She was named as a member of the senior
research team in CGD’s employee welcome pack.

8.

In January 2017 the Claimant was engaged by CGD for the year January to
December 2017, on an output based contract, for payment of $50,000 in total. She
performed the contract in London.

9.

The Claimant’s visiting fellowship was renewed in December 2017 without
question.

10.

From March 2018 to May 2018 the Claimant had an output based contract with
the Respondent for payment of £4,000.

11.

In April 2018 the Claimant took on another contract with the Respondent, for 90
days at £400 a day to run from April 2018 to December 2018.

12.

In August 2018 the Claimant began to talk about sex and gender issues on her
personal Twitter account, which she has had for 10 years. Her Twitter biography
stated that she was a visiting fellow of CGD.

13.

Sex and gender was a topical issue at this time, as the government was consulting
on proposals to reform the Gender Recognition Act 2004 to make it easier for
transgender people to change their “gender”, and therefore their legal sex, by self
identification. The Claimant was concerned by these proposals, and she expressed
that concern on Twitter.
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14.

On 2 October 2018, Luke Easley, HR Director for CGD, wrote to the Claimant
saying that several staff had expressed concern about some of the language and
tone in her recent engagement on Twitter in a discussion around gender identity
and sex. He said that CGD do not require staff or affiliates to vet their public views
and social media usage, but
“we do ask that these are free of exclusionary statements. There were
several tweets you posted that are therefore problematic; for instance, you
stated that a man’s internal feeling that he is a woman has no basis in
material reality. A lot of people would find that offensive and exclusionary.”
He asked the Claimant to include a statement in her Twitter profile indicating that
all tweets and views were her own.

15.

The Claimant did this and replied to Luke Easley confirming that she had done so.
She expanded on her views and explained why she believes it is important to have
a respectful debate on these issues. She said that she was co-writing a blog post
on this subject as it relates to the development sector, but if CGD did not want to
host it she would look to place it elsewhere.

16.

On 8 October 2018 the Claimant send Luke Easley a copy of the draft blog post and
said she would appreciate his thoughts. He replied thanking her and said that
others were better positioned to give feedback, including Holly Shulman
(Communications Director) with whom he had shared it. He said he understood
that she had also shared it with Mark Plant (a Senior Fellow based in London who
is also Chief Operations Officer for the Respondent) and that this was great.

17.

The Claimant received no feedback on the blog post from CGD / the Respondent
and did not post it online at this time.

18.

On or about 19 October 2018 a proposal for two years of project funding was
submitted to the Gates Foundation, with a strong indication from the Foundation
that it would be funded. The Claimant was named as a full time employee in the
proposal, with $85k per year budgeted for her time. The Claimant discussed this
with Owen Barder, Director of the Respondent, and later with Mark Plant, and it
was agreed in principle that she would become an employee at the Respondent
contingent on the Gates grant coming through. The Gates project would only take

CB 92

about 50% of her time, and she would also work 40% FTE on other projects for
the Respondent.
19.

On 21 November 2018 Mark Plant announced at a team lunch that the Gates
Foundation grant had been agreed, without first telling the Claimant, which she
found strange and humiliating.

20.

After lunch, Mark Plant told the Claimant that CGD had changed its mind and did
not want to employ her, but instead proposed that she should stay on and work on
the Gates project on a consultancy basis, and when her visiting fellowship was up
in one year’s time, continue as a non-resident fellow. He made it clear that this
was “because of your tweets.” He told the Claimant that she had antagonised key
personnel in Washington (he did not say who) by tweeting about sex and gender,
and that these relationships were irrevocably broken.

He suggested the

Claimant’s best course of action would be to stay in London, not try and build
bridges with Washington, get on and do the Gates project on a half time
consultancy basis, and not seek to fundraise or bring other projects into CGD.
21.

The Claimant agreed to continue on this basis as it seemed to her she had no
choice. She did not think that she had any rights, and she had been isolated from
the senior team in Washington.

22.

In December 2018 the Claimant’s visiting fellowship came up for renewal.

23.

On or about 17 December 2018 Mark Plant told the Claimant that at the recent
SPG meeting no decision had been reached on renewing her visiting fellowship –
there had been strong opposition from some people in Washington, and he had
only saved the motion from being refused altogether by proposing that a “process”
take place in London rather than Washington to investigate the specifics of the
case, consider the broader issue of intellectual freedom and social media policy,
and bring back a report so that the SPG could discuss it again in January.

24.

The Claimant sent Mark Plant an email attaching the latest version of her draft
blog post and asking to be allowed to make the case that this was a policy issue
around the world that people and institutions ought to be able to talk about
clearly and without being told that it is offensive to talk about women as a sex.
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25.

On 19 December 2018 the Claimant followed up on this with another email
thanking Mark Plant for having spoken up for her, along with others in the London
office, but arguing that it was not in her interest to remain completely outside this
process, unable to make any representations herself. She said that she would like
to be able to write to the senior team direct to explain her position. She followed
up asking to know the names of the members of the senior team so that she could
write to them.

26.

On 20 December 2018 Mark Plant responded saying that he would be establishing
a process involving Cindy Huang, a Senior Policy Fellow in the DC office, and an
external consultant, to consider how to move forward. He said he intended to get
it done swiftly. In the meantime he advised against the course of action proposed
by the Claimant. He said this was now a question not for the SPG but for the
management of the Respondent. He felt an email from the Claimant to the SPG
could be counterproductive. The Claimant accepted this advice.

27.

On 10 January 2019, having heard nothing further, the Claimant emailed Mark
Plant to express her concern as she did not know whether she would be
continuing as a visiting fellow or not, and did not know whether she would be
doing the Gates funded project or not or whether she should be looking for other
work. He replied that he was pushing things as quickly as he could.

28.

Finally on 7 February 2019 Mark Plant sent the Claimant a report by Quantum
Impact, a US based consultancy.

29.

The report stated that there had already been three independent reviews of the
Claimant’s tweets, by:
1) An external diversity and inclusion expert;
2) An external expert in workplace dispute resolution;
3) An internal fellow.

30.

It said that all three reviews had agreed that
1) Several of the social media posts contained language that was offensive
and/or disrespectful;
2) None of the content expressly violated CGD’s existing policy;
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3) CGD needed an organisational policy to help guide this and future discussions,
including around social media use and expression of freedom.
31.

The Claimant had had no involvement in any of these reviews and had never been
shown what tweets were involved or what was being said about them, nor had she
been given any opportunity to respond. Nor had she been shown the conclusions
of any of these reviews.

32.

Quantum Impact had therefore embarked on a fourth review, involving “discrete
[sic] questions” to “a tenured professor of LGBTQ studies, an HR and legal expert,
and a D&I [diversity and inclusion] expert engaged in cases involving transgender
staff members.”

33.

Again the Claimant was given no opportunity whatsoever to defend herself in this
review.

34.

In respect of “Tweets from October” the report concluded that
“Several of her posts highlighted critical parts of the debate and invited
discussion; several were offensive to staff members and to independent
reviewers for two primary reasons: first, several posts used exclusionary
language and second, posts used fear-mongering against a marginalized
community.”

35.

The Claimant strongly disputes this characterisation of her tweets.

36.

The report also considered the Claimant’s draft blog post, notwithstanding that
she had never published it, noting that “Although she was not looking to have CGD
publish the blog article, she did share the blog article with several colleagues”.

37.

The report concluded that the article “used disrespectful and offensive language
including verbiage [sic] that suggested that a group of individuals has not existed
in history, and language crafted to induce fear against a marginalized community.
Such language stands in opposition to CGD’s values of for a non-hostile, fear-free
and inclusive workplace.”
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38.

Again, the Claimant strongly disputes this characterisation of her draft blog post.
In fact, since leaving the Respondent the Claimant has published it, it has been
read by 2,500 people and she has had no feedback that it is offensive.

39.

The report goes on to consider additional social media activity by the Claimant
after she had been notified by the HR director that a complaint had been made,
notwithstanding that the Claimant had modified her Twitter biography as
requested by Luke Easley to make it clear that views expressed were her own.

40.

The authors go on to claim that “Fellow B [the Claimant] interacts on social media
with content that is fear mongering. For example, she re-tweeted a video that uses
explicit images and threatening music, linking acknowledging [sic] transgender
individuals with increased sexual assaults.”

41.

Again, the Claimant strongly disputes this characterisation of her Twitter
interactions and of the content of the video to which she had tweeted a link.

42.

The report made a series of “findings” which did not include any express finding
that the Claimant had breached any identifiable policy of CGD or of the
Respondent.

43.

The report recommended:
1) That “CGD convene a working group to help clarify CGD’s internal values and
draft an organizational policy for all staff”
2) That interim guidelines be provided while this policy is being drafted
3) That for this specific incident and any future incidents CGD leadership engage
in dialogue with affected staff members individually, to re-affirm CGD’s values
and re-set expectations for behaviours moving forward.

44.

It is quite clear from these recommendations that there was, yet again, no finding
that the Claimant had breached any existing policy.

45.

In his email to the Claimant on 7 March 2019 attaching this report, Mark Plant
noted that the final recommendation was that CGD management discuss the
situation with the Claimant and seek a constructive way forward. Before having
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that conversation, he offered the Claimant an opportunity to comment in writing
on the report.
46.

On 11 February 2019 the Claimant sent Mark Plant a detailed response to the
report. She will rely on this response for its full effect.

47.

On 13 February 2019 the Claimant and Mark Plant met to discuss the matter. The
Claimant said that the Quantum Impact report was inadequate. Mark Plant agreed
with this, so they set it aside.

48.

Mark Plant then verbally gave the Claimant some idea of which tweets had been
judged “offensive”. This included tweets in which she had referred to “material
reality”, for example saying that “being male or female is a material reality”, and a
Fair Play for Women video she had linked to, that has black, red and white
graphics and ominous music, which was said to “remind people of the Nazis.”

49.

The Claimant said that she stood by her tweets, but had decided to tweet less on
this topic on her personal Twitter account since most of her followers are more
interested in tax and development issues. She would also agree not to raise the
topic in conversation in the office again.

50.

Mark Plant agreed with this plan and said they should get on with contracting her
for the Gates project. However, at the end of the meeting he said “I don’t want to
take this back to the SPG for a decision [on the visiting fellowship], I think you
should just be a consultant”. The Claimant left the meeting upset.

51.

On 15 February 2019 the Claimant emailed Mark Plant and apologised for having
walked out on him. She stated that continuing as a visiting fellow was important
to her, and she explained why. She said that she did not want to walk away from
it; “if the SPG decide they don’t want me as a visiting fellow that should be their
decision.” She acknowledged that there may be a risk in doing this. She asked if it
was worth her talking it over with Mark Plant and Masood Ahmed, President of
CGD.

52.

Mark Plant then agreed to take the decision to the SPG at the Claimant’s request.
He asked her to write a note to the SPG setting out her proposal on how she would
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avoid giving offence in the office, but continue to engage on the topic outside of
her work at CGD.
53.

On 22 February 2019 the Claimant sent Mark Plant a draft note to the SPG. He did
not respond. The Claimant chased up asking “has this gone to the SPG?” He
replied that it had just gone to Masood Ahmed, Amanda Glassman (Chief
Operating Officer), Ellen Mackenzie (Chief Financial Officer) and Luke Easley, and
that there would be discussion among them as to how to take this forward.

54.

On 28 February 2019 Masood Ahmed called the Claimant to give her a decision.

55.

Masood Ahmed told the Claimant that he had decided that he didn’t want to renew
her visiting fellowship for another year, but he was happy for her to continue to
work as a consultant on the Gates project. He said he had reached this decision
because CGD recognises people for whatever sex or gender they identify as, and
the Claimant’s position on this had led to a lot of stress among other staff, so that
when the decision came up whether to renew her visiting fellowship, he could not
get consensus among the senior fellows that it should be renewed.

56.

The Claimant pointed out that in UK discrimination law there is a protected
characteristic of sex and it is not self identified, it is what it says on your birth
certificate, so she felt that to say that her viewpoint, which is aligned to UK law, is
unacceptable because the CGD takes a view which is not aligned to UK law, was
unjustifiable. She asked on what grounds other than expediency a decision was
being made that she would not be part of the team.

57.

Masood Ahmed replied that he was making a hiring decision, and repeated that
the issue was a lack of consensus and without that consensus he didn’t feel it
would be productive to move forward on that. However he assured her that he
did want to be consistent with the law in the UK so he would double check that
this was the case.

58.

The Claimant pointed out that she was named as a full time employee in the
proposal to the Gates Foundation and that CGD had made a verbal commitment to
employ her, and the lack of consensus he was relying on was based on the fact that
she had an opinion that is consistent with UK law.
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59.

Masood Ahmed simply reiterated his decision and that he was happy for her to
continue to contribute to the project and he hoped she would be able to do that.

60.

The Claimant said that she didn’t see how she could, having been told she was not
welcome. As a woman standing up for women’s rights, she had been told she was
not welcome in the office, not welcome in the team, not welcome on the website,
not welcome to use CGD business cards or to introduce herself to people
externally as being in any way connected to the team, so she didn’t think it would
be possible to continue to work with CGD for the next two years. She said that
CGD had pushed and pushed to say she was worthless and had no status in this
organisation and was not welcome, but was now saying please continue to work
for us – she didn’t think that was any way to treat people.

61.

The Claimant was quite upset by this point. Masood Ahmed noted this and
suggested they think a bit more about whether and how it would be possible, and
they could talk about it again. The Claimant agreed to this and the conversation
ended there.

62.

On Friday 1 March 2019 the Claimant sent an email to Masood Ahmed
summarising their conversation as follows:
Dear Masood
Thank you for our call yesterday. I want to confirm understanding from the
conversation that:
1. CGD views the process of deciding whether to renew my term as a
Visiting Fellow as a hiring decision.
2. You have decided not to take that decision to the SPG because you
predict there would not be consensus amongst the senior fellows.
3. The reason for the lack of consensus is because some people object to my
view on sex and gender identity, as reflected on twitter, and the fact that
I have stated that I intend to continue to engage and write on this topic
outside of CGD.
4. CGD would like instead to hire me as a consultant over two years to work
on the Gates funded tax project and also to undertake the final part of the
Commercial Confidentiality (Luminate funded) project.
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Please let me know by close of business on Monday if possible whether
these are correct understandings.
Thank you.
63.

Masood Ahmed did not respond to this request by close of business on Monday or
at all.

64.

On Tuesday 5 March, Masood Ahmed emailed the Claimant, copied to Amanda
Glassman, Ellen Mackenzie, Luke Easley and Mark Plant, as follows:
Dear Maya
In follow-up to our phone conversation last Thursday, I wanted to confirm
in writing that your appointment as visiting fellow at CGD will not be
renewed for a third year with immediate effect. In one week’s time your
CGD email account will be closed.
Thank you for your contribution to CGD and CGD-Europe’s work over the
last two and a half years.
Best,
Masood Ahmed

65.

The Claimant took it from the shortness and finality of this response that the offer
for her to continue to work as a consultant was no longer open. The Claimant was
shocked by this. While she had said that she did not think she could stay on as a
consultant, they had left it that she would take time to think about this and that
she and Masood Ahmed would then discuss it further.

66.

On 6 March 2019 the Claimant sent an email to all staff headed “Dear colleagues –
on leaving CGD” in which she expressed her sadness at leaving and set out the
reasons why she was leaving. She also published the blog post that she had
written in October, and publicised the blog post on Twitter.
Belief

67.

The Claimant believes that “sex” is a material reality which should not be
conflated with “gender” or “gender identity”.

Being female is an immutable

biological fact, not a feeling or an identity. Moreover, sex matters. It is important
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to be able to talk about and take action against the discrimination, violence and
oppression that still affect women and girls because they were born female.
68.

The Claimant contends that this is a philosophical belief qualifying for protection
under the Equality Act 2010.

69.

Alternatively, the Claimant contends that some people believe that everyone has
an inner “gender”, which may be the same as or different to their sex at birth, and
that gender effectively trumps sex, so that “trans men are men” and “trans women
are women”. Typically such proponents believe that “trans women are women”
from the moment they identify as women (if not before). That appears to be the
position taken by CGD.

70.

The Claimant contends that this too is a philosophical belief qualifying for
protection under the Equality Act 2010.

71.

The Claimant does not share this belief. The Claimant’s lack of belief is also
protected under the Equality Act 2010.
Direct discrimination (belief)

72.

The Claimant contends that the Respondent or its agents directly discriminated
against her because of her belief / lack of belief:
(1)

In deciding not to give her an employment contract to work on the Gates
funded project and other projects;

(2)

In subjecting her to an investigation for expressing her beliefs on her
personal Twitter account;

(3)

In denying her, in the course of that investigation, any information about the
complaints against her or any opportunity to explain or defend herself;

(4)

In deciding not to renew her visiting fellowship for a third year;

(5)

In deciding not to engage her on a consultancy contract for the duration of
the Gates funded project.
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73.

The Claimant did not breach any policy of the Respondent in expressing her views
on Twitter.

74.

To the extent that the Claimant was given instructions by Luke Easley of CGD as to
what she should not say on Twitter, namely:
(1)

she was asked to avoid “exclusionary statements”;

(2)

she was given, as an example of “exclusionary statements”, the fact that she
had stated that a man’s internal feeling that he is a woman has no basis in
material reality, and was told that “a lot of people would find that offensive
and exclusionary”;

(3)

she was told that at CGD “we respect each person’s self-definition and wish
to convey our commitment to inclusion”;

(4)

she was told that in relation to diversity on panels, from CGD’s point of view
“the inclusion of any person identifying as female would indeed meet the
test of diversity”;

these instructions were in themselves discriminatory as they were predicated on
the belief that sex is not a material reality and that it is possible to identify into
being a woman.
Harassment (belief)
74A. Alternatively, the acts of direct discrimination set out above constituted
unwanted conduct related to the Claimant’s belief which had the purpose or
effect of violating her dignity, or of creating an intimidating, hostile,
degrading, humiliating or offensive environment for her.
Indirect discrimination (belief)
75.

Alternatively the Claimant contends that the Respondent applied a provision,
criterion or practice that visiting fellows, employees and prospective employees
should not express the belief identified at paragraph 67 above, even on their
personal Twitter account, failing which they would be penalised.

76.

This provision, criterion or practice put people holding the Claimant’s belief at a
particular disadvantage compared to those who do not hold that belief, and in
particular it put the Claimant at that disadvantage; and cannot be objectively
justified.
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77.

The Claimant was subjected to each of the detriments identified in para.72 above.
Indirect discrimination (sex)

78.

The Claimant contends that the belief she identifies at paragraph 67 above,
whether a protected belief or not, is much more likely to be held by women than
men, and is likely to be held much more strongly by women than men. The vast
majority of those opposing the government’s proposals for self-identification of
gender, for example, are women.

79.

The Respondent applied a provision, criterion or practice that visiting fellows,
employees and prospective employees should not express the belief identified at
paragraph 67 above, even on their personal Twitter account, failing which they
would be penalised.

80.

This provision, criterion or practice applied to everyone in those categories but
put women at a particular disadvantage compared to men, and in particular put
the Claimant at that disadvantage; and cannot be objectively justified.

81.

The Claimant was subjected to each of the detriments identified in para.72 above.
Victimisation (sex and/or belief)

82.

The Claimant contends that the statements she made on the phone to Masood
Ahmed on 28 February 2019 about sex being a protected characteristic under UK
law, and also that as a woman standing up for women’s rights, she had been told
she was not welcome, amounted to a protected act or acts.

83.

The Claimant contends that the statement she made in paragraph 3 of her email to
Masood Ahmed on 1 March 2019 (“The reason for the lack of consensus is because
some people object to my view on sex and gender identity, as reflected on
twitter”) was a protected act.

84.

Further the Claimant contends that following the phone call with Masood Ahmed
on 28 February 2019 and/or the Claimant’s email of 1 March 2019, the
Respondent believed that the Claimant may do a protected act.

CB 103

85.

The Claimant contends that the email from Masood Ahmed on 5 March 2019,
abruptly ending the discussion between them, and effectively withdrawing his
offer for the Claimant to continue working on the Gates project as a consultant,
was an act of victimisation.

85A. The Claimant went on to do four further protected acts:
(a)

On 15 March 2019 the Claimant presented this claim to the employment
tribunal.

(b)

On 9 April 2019 the Claimant advised the Respondent that she had lodged a
claim for discrimination in the employment tribunal.

(c)

On 5 May 2019 the Claimant launched a crowd funder making public the fact
of her tribunal claim for belief discrimination, with the header “I lost my job
for talking about women’s rights.” This was widely publicised on social
media.

(d)

On the same day the Sunday Times ran an article about the case with the
Claimant’s cooperation and with a quote from the Claimant.

85B. On or about 9 May 2019, the Respondent removed the Claimant’s profile from its
website. The Respondent maintains profiles on its website for its former staff,
fellows and even in some cases interns, and prior to 9 May 2019 had maintained a
profile for the Claimant. The removal of the Claimant’s profile was detrimental to
the Claimant because it reflected negatively on the Claimant’s performance of her
duties while employed by the Respondent. The Claimant will say that there was
nothing in the performance of her duties while employed by the Respondent that
could justify the removal of her profile. The Claimant contends that this was an
act of victimisation in response to one or more of the four further protected acts.
Time
86.

The Claimant contends that all of the matters complained of above constitute
“conduct extending over a period” for the purpose of section 123 Equality Act
2010.

87.

Alternatively if and to the extent necessary the Claimant will ask the tribunal to
extend time. In particular the Claimant believed that she did not have any rights
because she was not employed under a contract of employment. It was only after

CB 104

the Claimant mentioned on Twitter that she had lost her job at the Respondent
over this issue that some days later she received legal advice and became aware
that this was not true.

The Claimant lodged her claim as soon as possible

thereafter.
88.

The Claimant seeks
(a)

a declaration

(b)

compensation for financial loss and injury to feelings

(c)

a recommendation, and

(d)

interest.
21 March 2019
Re-amended 22 May 2019
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Response form

Case number 2200909/2019

You must complete all questions marked with an ‘*’

1 Claimant’s name
1.1

Claimant’s name

MAYA FORSTATER

2 Respondent’s details
2.1*

Name of individual,
company or organisation

CGD EUROPE

2.2

Name of contact

SARA GODFREY

2.3* Address

Number or name 1
Street ABBEY GARDENS
Town/City LONDON
County GREATER LONDON
Postcode S W 1 P 3 S E

DX number (If known)
2.4

Phone number
Where we can contact you during the day

+44 (0)207 993 2873

Mobile number (If different)
2.5

How would you prefer us to contact you?
(Please tick only one box)

✔ Email

2.6

Email address

s.godfrey@CGDEV.ORG

Post

Fax

Whatever your preference please note that some documents
cannot be sent electronically

Fax number
2.7

How many people does this
organisation employ in Great Britain?

2.8

Does this organisation have more than
one site in Great Britain?

2.9

If Yes, how many people are employed at
the place where the claimant worked?

ET3 - Response form (12.18)

Yes

✔ No

CB 106

© Crown copyright 2018

3 Acas Early Conciliation details
3.1

Do you agree with the details given by the
✔ Yes
claimant about early conciliation with Acas?

No

If No, please explain why, for example, has
the claimant given the correct Acas early
conciliation certificate number or do you
disagree that the claimant is exempt from
early conciliation, if so why?

4 Employment details
4.1

Are the dates of employment given by the
claimant correct?

Yes

✔ No

If Yes, please go to question 4.2
If No, please give the dates and say why
you disagree with the dates given by the
claimant
When their employment started
When their employment ended or will end
I disagree with the dates for the THE CLAIMANT WAS NEVER EMPLOYED BY THE RESPONDENT
following reasons

4.2

Is their employment continuing?

Yes

No

4.3

Is the claimant’s description of their job or
job title correct?

Yes

No

If Yes, please go to Section 5
If No, please give the details you believe to
be correct
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5 Earnings and benefits
5.1

Are the claimant’s hours of work correct?

Yes

No

If No, please enter the details you
believe to be correct.
5.2

Are the earnings details given by the
claimant correct?

hours each week
Yes

No

If Yes, please go to question 5.3
If No, please give the details you believe to
be correct below
Pay before tax
£
(Incl. overtime, commission, bonuses etc.)
Normal take-home pay
£
(Incl. overtime, commission, bonuses etc.)

5.3

Is the information given by the claimant
correct about being paid for, or working a
period of notice?

Yes

No

Yes

No

Weekly

Monthly

Weekly

Monthly

If Yes, please go to question 5.4
If No, please give the details you believe to
be correct below. If you gave them no
notice or didn’t pay them instead of letting
them work their notice, please explain what
happened and why.

5.4

Are the details about pension and other
benefits e.g. company car, medical
insurance, etc. given by the claimant correct?
If Yes, please go to Section 6
If No, please give the details you believe to
be correct.
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6 Response
6.1* Do you defend the claim?

✔ Yes

No

If No, please go to Section 7
If Yes, please set out the facts which you rely on to defend the claim.
(See Guidance - If needed, please use the blank sheet at the end of this form.)
PLEASE SEE ATTACHED GROUNDS OF RESISTANCE
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7 Employer’s Contract Claim
7.1

Only available in limited circumstances where the claimant has made a contract claim. (See Guidance)

7.2

If you wish to make an Employer’s Contract Claim in response to
the claimant’s claim, please tick this box and complete question 7.3

7.3

Please set out the background and details of your claim below, which should include all important dates
(see Guidance for more information on what details should be included)
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8 Your representative
If someone has agreed to represent you, please fill in the following. We will in future only contact your representative and not you.
8.1

Name of representative

LOUISE REA

8.2

Name of organisation

BATES WELLS & BRAITHWAITE LONDON LLP

8.3

Address

Number or name 10
Street QUEEN STREET PLACE
Town/City LONDON
County GREATER LONDON
Postcode E C 4 R 1 B E

8.4

DX number (If known)

8.5

Phone number

8.6

Mobile phone

8.7

Their reference for correspondence

8.8

How would you prefer us to communicate
with them? (Please tick only one box)

✔ Email

8.9

Email address

l.rea@bateswells.co.uk

+44(0)207 551 7799

Post

Fax

8.10 Fax number

9 Disability
9.1

Do you have a disability?

Yes

✔

No

If Yes, it would help us if you could say what
this disability is and tell us what assistance,
if any, you will need as the claim progresses
through the system, including for any
hearings that maybe held at tribunal
premises.
Please re-read the form and check you have entered all the relevant information.
Once you are satisfied, please tick this box. ✔
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Employment Tribunals check list and cover sheet
Please check the following:
1. Read the form to make sure the information given is correct and truthful, and that you have not left out any information
which you feel may be relevant to you or your client.
2. Do not attach a covering letter to your form. If you have any further relevant information please enter it in the
‘Additional Information’ space provided in the form.
3. Send the completed form to the relevant office address.
4. Keep a copy of your form posted to us.
Once your response has been received, you should receive confirmation from the office dealing with the claim within five
working days. If you have not heard from them within five days, please contact that office directly. If the deadline for
submitting the response is closer than five days you should check that it has been received before the time limit expires.
You have opted to print and post your form. We would like to remind you that forms submitted on-line are processed much faster than ones posted to us.
If you want to submit your response online please go to www.gov.uk/being-taken-to-employment-tribunal-by-employee.
A list of our office’s contact details can be found at the hearing centre page of our website at – www.gov.uk/guidance/employment-tribunal-offices-and-venues;
if you are still unsure about which office to contact please call our Customer Contact Centre - see details below
General Data Protection Regulations
The Ministry of Justice and HM Courts and Tribunals Service processes personal information about you in the context of tribunal proceedings.
For details of the standards we follow when processing your data, please visit the following address https://www.gov.uk/government/organisations/hm-courtsand-tribunals-service/about/personal-information-charter.
To receive a paper copy of this privacy notice, please call our Customer Contact Centre - see details below
Please note: a copy of the claim form or response and other tribunal related correspondence may be copied to the other party and Acas for the purpose of tribunal
proceedings or to reach settlement of the claim.
Customer Contact Centre
England and Wales: 0300 123 1024
Welsh speakers only: 0300 303 5176
Scotland: 0300 790 6234
Textphone: 18001 0300 123 1024 (England and Wales)
Textphone: 18001 0300 790 6234 (Scotland)
(Mon - Fri, 9am -5pm), they can also provide general procedural information about the Employment Tribunals.
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Continuation sheet
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Case No: 2200909/2019
IN THE LONDON CENTRAL EMPLOYMENT TRIBUNAL
BETWEEN:
MS MAYA FORSTATER
Claimant
-vCGD EUROPE
Respondent

______________________________________________________
GROUNDS OF RESISTANCE
______________________________________________________
1. The Respondent contends that the tribunal has no jurisdiction to hear the Claimant’s claims
because they do not fall within the territorial scope of the Equality Act 2010 and/or the
territorial reach of the tribunal.
2. The Respondent contends that it is not the correct respondent to the Claimant’s claims.
Conduct relied on by the Claimant as acts of discrimination, harassment and victimisation
were allegedly committed not by the Respondent but by a separate entity, Center for Global
Development based in Washington DC (“CGD”) and/or individuals employed or engaged by
CGD.
3. The Respondent denies that it is liable for the alleged conduct of CGD as its agent or
otherwise. The Respondent denies that it is vicariously liable for the alleged conduct of
individuals employed or engaged by CGD.
4. The Respondent contends that the tribunal has no jurisdiction to hear the Claimant’s claims
because the Claimant was not employed within the meaning of the Equality Act 2010.
5. The Respondent further denies that the Claimant is entitled to protection as a jobseeker within
the meaning of section 39 of the Equality Act 2010.
6. The Respondent contends that the Claimant's alleged belief is not a "belief" within the
meaning of section 10 of the Equality Act 2010 because it:
a. is not a belief, but simply an opinion or viewpoint;
b. is not a belief as to a weighty and substantial aspect of human life and behaviour;
c.

does not attain the necessary level of cogency, seriousness, cohesion and
importance;

d. is not worthy of respect in a democratic society, is not compatible with human dignity
and conflicts with the fundamental rights of others; and
e. does not have a similar status or cogency to a religious belief.

CB 114

7. The Respondent further contends that the Claimant’s alleged lack of belief is not protected
under section 10 of the Equality Act 2010.
8. The Respondent does not admit that all of the acts or omissions complained of constitute
conduct extending over a continuous period within the meaning of section 123(3)(a) of the
Equality Act 2010. The Respondent contends that it would not be just and equitable for the
tribunal to extend time for submission of any part of the claims which have been presented
outside the time limit.
Direct Discrimination
9. The Respondent denies that it discriminated against the Claimant directly because of belief,
as alleged in the ET1 or at all.
10. The Respondent does not admit that the alleged acts or omissions set out in paragraphs 72 of
the claim occurred. Further or alternatively, the Respondent does not admit that the alleged
acts or omissions amounted to less favourable treatment. Further or alternatively, the
Respondent denies that the alleged acts or omissions were because of belief.
11. The Respondent contends that the Claimant has not identified an appropriate comparator for
direct discrimination purposes.
Harassment
12. The Respondent further denies that it subjected the Claimant to harassment related to belief,
as alleged in the ET1 or at all.
13. The Respondent does not admit that the alleged conduct referred to in paragraph 72 of the
claim occurred. Further or alternatively, the Respondent denies that the alleged conduct
amounted to harassment related to belief within the meaning of section 26 of the Equality Act
2010.
14. The Respondent denies that the alleged conduct had the purpose or effect of violating the
Claimant's dignity or creating an intimidating, hostile, degrading humiliating or offensive
environment for her and contends it was not reasonable for the Claimant to regard the
conduct as having that effect.
Indirect discrimination
15. The Respondent further denies that it discriminated against the Claimant indirectly, as alleged
in the ET1 or at all.
16. The Respondent denies that it applied the provision, criterion or practice identified by the
Claimant in paragraph 75 of the claim.
17. Further or alternatively, the Respondent denies that the alleged provision, criterion or practice
put the Claimant and persons who share her belief at a particular disadvantage.
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18. Further, the Respondent denies that the alleged provision, criterion or practice put the
Claimant and persons of the same sex at a particular disadvantage.
19. Further or alternatively, the Respondent contends that the provision, criterion or practice
identified was a proportionate means of achieving a legitimate aim; namely the protection of
human dignity and the fundamental rights of others, including but not limited to those with the
protected characteristic of gender reassignment and/or those identifying as transgender.
Victimisation
20. The Respondent further denies that the Claimant was subjected to victimisation as alleged in
the ET1 or at all.
21. The Respondent does not admit that the Claimant identified or did a protected act within the
meaning of section 27(2) of the Equality Act 2010. The Respondent asserts that the alleged
protected acts were false and made in bad faith and therefore cannot be relied on for the
purposes of a victimisation claim.
22. Further or alternatively, the Respondent does not admit that the alleged acts or omissions
occurred or amounted to a detriment.
23. Further or alternatively, the Respondent denies that the alleged acts or omissions were
because of a protected act.
Background
24. The Respondent is a charitable company limited by guarantee registered in England. It is a
distinct legal entity from CGD which is registered in Washington DC. The Respondent and
CGD operate as separate organisations with separate boards of trustees. The Strategy and
Planning Group (the “SPG”) functions in an advisory capacity to the President of CGD.
25. Visiting fellowships are a type of unpaid honorary affiliation offered to academics who wish to
contribute to research work being carried out by CGD. Visiting fellowship appointments and
renewals are made by the President of CGD. These decisions may be discussed at SPG
meetings and/or with input from a CGD steering committee, but they are made at the sole
discretion of the President. Visiting fellowships may be renewed on a case by case basis but
cannot be held for more than 3 years. It is not the case that renewals are a formality as the
Claimant alleges.
26. On 9 November 2016, the Claimant was offered a visiting fellowship with CGD for a one year
fixed term. The Claimant’s visiting fellowship was renewed for a further one year term until
early November 2018. There was no requirement or expectation that the Claimant’s visiting
fellowship would be renewed for a third year. The Claimant’s visiting fellowship was not
connected with the Respondent.
27. During the period from 2015-2018 both CGD and the Respondent separately entered into a
number of consultancy agreements with the Claimant to deliver specific services in the field of
tax policy and research.
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28. CGD submitted a proposal dated 29 August 2018 to a foundation seeking funding for a
project (the “Proposal”). It is denied that CGD was given a strong indication that the funding
would be granted. Another proposal made to the same foundation around the same time was
declined.
29. In the Proposal, the Claimant was referred to as a visiting fellow. The document proposed that
she would participate in a sub-set of the proposed activities as a consultant under a
consultancy agreement for 50% of her time. It is denied that the Claimant was offered or, that
a commitment was ever made to her that she would be offered, employment with CGD or the
Respondent.
30. On 1 October 2018, a number of staff based in Washington DC raised concerns with CGD’s
HR department about some of the language being used by the Claimant on Twitter which was
making them feel uncomfortable. In addition, one of the Respondent’s employees also raised
similar concerns.
31. It is correct that on 2 October 2018, Luke Easley, HR Director for CGD emailed the Claimant
expressing the concerns which had been raised about some of the language and the tone the
Claimant had used in recent discussions on Twitter around gender identity and sex. These
discussions were not relevant to the Claimant’s field of tax policy and research.
32. The Respondent contends that the Claimant was not using her Twitter account for purely
personal purposes. The Claimant stated in her biography on her Twitter account that she was
affiliated with CGD and routinely used it to disseminate CGD’s and the Respondent’s
research work, publicise their events and, to engage with professional peers and colleagues.
This meant that there was a significant risk that CGD and/or the Respondent would be
associated with the views being expressed by the Claimant. Mr Easley therefore asked the
Claimant to distinguish her views from the institutional views of CGD and to refrain from
making any exclusionary or offensive statements.
33. The Claimant confirmed she had added a disclaimer to her Twitter biography but stated that
she would continue to make statements that she acknowledged she had been told were
considered offensive and exclusionary including “transwomen are men” and a woman means
“adult human female”. She confirmed her intention to continue to actively disseminate her
views, including by publishing a blogpost on the subject. The Claimant continued to instigate
and actively participate in conversations and email correspondence in which she expressed
these views to members of staff of CGD and the Respondent. The Claimant also brought
materials relevant to the topic to the Respondent’s offices and left them on display.
34. The Claimant’s second term as a visiting fellow with CGD lapsed in early November 2018. No
decision was made at this time whether the Claimant would be appointed to serve a third and
final year as a visiting fellow.
35. It is correct that on 21 November 2018, Mark Plant announced that a grant in respect of the
Proposal had been agreed. It remained the intention that the Claimant would be engaged as a
consultant to assist with the project. Mr Plant confirmed this to the Claimant on several
occasions including during a meeting on or about 13 February 2019.
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36. The decision not to renew the Claimant’s visiting fellowship was made by CGD’s President,
Mr Masood Ahmed. This was communicated to the Claimant during a telephone conversation
on 28 February 2019 and confirmed by email on 5 March 2019. Mr Ahmed confirmed that the
offer to engage the Claimant as a consultant to work on the Proposal was unaffected by the
decision not to renew her visiting fellowship. The Claimant verbally refused this offer but it
was not withdrawn by CGD.
37. It is correct that the Claimant’s profile was removed from the website after the decision was
made not to renew her visiting fellowship. This is consistent with CGD’s policy which is not to
retain profiles of individuals on the website once their affiliation has ended.
38. The Claimant’s claims of belief discrimination, sex discrimination, harassment and
victimisation are denied in their entirety.
39. The Respondent denies that the Claimant is entitled to the remedies sought, or any remedy.
Without prejudice to this denial, the Respondent makes no admissions as to any of the
matters relied on by the Claimant in relation to remedy. The Respondent denies that the
Claimant has suffered financial loss or injury to feelings.
14 June 2019
Bates Wells Braithwaite
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Response form
You must complete all questions marked with an'*'

Ill Oaimanrs name
1.1

Claimant's name

rMAYA FORSTATER

Ill Respondent's details
l.l* Name of individual,

1Center

company or organisation
2.2

for Global Development

Name of contact

2.3* Addre5s

Number or name [LStreet-

~~~========~====~l
Street [

_ ----

J

Town/City fwashington DC
County 120036 United States
Postcode

---'--.1..--L---'--'--i

,_I

.J ..__.)

OX number (If known}
2.4

Phone number
Where we can contact you during the day
Mobile number (If different)

2.5

How would you prefer us to contact you?
(Please tick only one box)

[l] Email

2.6

Email address

(s.godfrey@CGDEV .ORG

0Post

UFax

Whatever your preference please note that some documents
cannot be sent electronically

Fax number
2.7

How many people does this
organisation employ in Great Britain?

2.8

Does this organisation have more than
one site in Great Britain?

2.9

lfYes, how many people are employed at
the place where the claimant worked?

ET3 ·Response form (12.18)

n

Yes

[i]

No
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II:Acas ~rlyCortdllatlon details
3.1 Do you agree with the details given by the Qj Yes
claimant about early conciliation with Acas? ..,_

0

No

If No, please explain why, for example, has

the claimant given the corred Acas early
conciliation certificate number or do you
disagree that the claimant Is exempt from
early conciliation, if so why 1

1

11 Employment details
4.1

Are the dates of employment given by the
claimant correct?
If Yes, please go to question 4.2
If No, please give the dates and say why
you disagree with the dates given by the
claimant
When their employment started

0

Yes

[l] No

~~~~~~~~~~~~

When their employment ended or will end

~============================~~

ldisagreewiththed~tesforthe THE CLAIMANT WAS NEVER EMPLOYED BY THE RESPONDENT
fol!owmg reasons

4.2

Is their employment continuing?

L

Yes

0

No

4.3

Is the claimant's description of their job or
job title correct?

l

Yes

l.l

No

If Yes, please go to Sedion S
If No, please give the details you believe to ~
be correct

I

~-------

J
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IJI;.£atnings and benefits
5.1

s.z

0

Are the claimant's hours of work correct?

[I Yes

If No, please enter the details you
believe to be correct.

L_ -----J

Are the earnings details given by the
claimant correct?

D

No
hours each week

Yes

0

No

lfYes, please go to question 5.3
If No, please give the details you believe to
be correct below
Pay before tax j £
(Incl. overtime, commission, bonuses etc.) .__ _ _ _ _ __

£

-

Normal take-home pay
(Incl. overtime, commission, bonuses etc.) • _

5.3

Is the information given by the claimant

correct about being paid for, or working a
period of notice?

J

0

Weekly

0

Monthly

'I

LJ

Weekly

LJ

Monthly

_I

U

Yes

0

No

0

Yes

L

No

If Yes, please go to question 5.4
If No, please give the details you believe to
be correct below. If you gave them no
notice or didn't pay them instead of letting
them work their notice, please elqllain what
happened and why.

5.4

Are the details about pension and other
benefits e.g. company car, medical
insurance, etc. given by the claimant correct?
lfYes, please go to Section 6
If No, please give the details you believe to
be correct.
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II ' Respo~
6.1 * Do you defend the claim?

[ZJ Yes

0

No

If No, please go to Section 7
If Yes, please set out the facts which you rely on to defend the daim.
(See Guidance -If needed, please use the blank sheet at the end of this form.)
PLEASE SEE ATTACHED GROUNDS OF RESISTANCE

Page4
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11 Employer's Contract Oaim
7.1

Only available in limited circumstances where the daimant has made acontract claim. (See Guidance)

7.2

If you wish to make an Employer's Contract Claim in response to
the claimant's claim, please tick this box and complete question 7.3

7.3

Please set out the background and details of your claim below, which should include all Important dates
(see Guidance for more information on what details should be included)

0

1

l_ ...

Page 5

CB 123

11 Your representative
If someone has agreed to represent you, please fill in the following. We will in future only contact your representative and not you.
8.1

Name of representative

I LOUISE REA

8.2

Name of organisation

IBATES WELLS & BRAITHW~I!E LONDON LLP

8.3

Address

Number or name [ 10

~~================~

Street [auEEN STREET PLACE.

lown/Gty

I~~==~~==-======~

County GREATER LONDON

Postcodr I E I C l 4 t R I 11 B I EJ
8.4

OX number {:fknown)

8.5

Phone number

8.6

Mobile phone

8.7

Their reference for correspondence

8.8

How would you prefer us to communicate
with them? (Piease tick only one box)

[ll Email

8.9

Email address

\ Lrea@bateswells.co.uk

[ +44(0)207 55'1 7799

I

--

[]Post

-·

...

[l Fax

.....

-l

8.10 Fax number

~~~Disability
9.1

Do you have a disability?

Yes

llJ

No

If Yes, it would help us if you could say what
this disability is and tell us what assistance,
if any, you will need as the claim progresses
through the system, including for any
hearings that maybe held at tribunal
premises.

Please re-read the form and check you have entered all the relevant information.
Once you are satisfied, please tick this box. [l]
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Employment Tribunals check list and cover sheet

Please check the following:
1. Read the form to make sure the information given is correct and truthful, and that you have not left out any information
which you feel may be relevant to you or your dient.
2. Do not attach a covering letter to your form.lf you have any further relevant information please enter it in the
'Additional Information' space provided in the form.
l Send the completed form to the relevant office address.
4. Keep a copy of your form posted to us.
Once your response has been received, you should receive confirmation from the office dealing with the claim within five
working days. If you have not heard from them within five days, please contact that office directly. If the deadline for
submitting the response Is dos er than five days you should check that it has been received before the time limit expires.
You have opted to print and post your form. We would like to remind you that forms submitted on-line are processed much faster than ones posted to us.
If you want to submit your response online please go to www.gov.uk/being-taken-to-employment-tribunal-by-employee.
Alist of our office's contact details can be found at the hearing centre page of our website at- www.gov.uk/guidance/employment-tribunal-offices-and-venues;
if you are still unsure about which office to contact please call our Customer Contact Centre- see details below
General Data Protection Regulations
The Ministry of Justice and HM Courts and Tribunals Service processes personal information about you in the context oftrlbunal proceedings.

For details of the standards we follow when processing your data, please visit the following address https://www.gov.uk/govemment/organisations/hm-courtsand-tribunals-service/about/personal-information-charter.
To receive a paper copy of this privacy notice, please call our Customer Contact Centre- see details below
Please note: a copy of the claim form or response and other tribunal related correspondence may be copied to the other party and Acas for the purpose of tribunal
proceedings or to reach settlement ofthe claim.
Customer Contact Centre
England and Wales: 0300 123 1024
Welsh speakers only: 0300 303 5176
Scotland: 0300 790 6234

Textphone: 18001 0300 123 1024 (England and Wales)
Textphone: 18001 0300 790 6234 {Scotland)
(Mon -Fri, 9am -Spm), they can also provide general procedural information about the Employment Tribunals.
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-------Continuation sheet
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ErrployfTlrnt Tribunal

ICas~~mber ~0090_9_12_0_1_9

Response form

_ __,

You must complete all questions marked with an'*'

11 ~aim;11~s_na.'!1e
1

1.1

l

lMAYA FOR STATER --

Claimant's name

11 i Respondent's details
l .l" Name of individual,

company or organisation
2.2

1

----------__________!

.------------------------------

Name of contact

2.3• Address

Mr Masood Ahmed

--======================:;--- - - - - - J

Numberorname lc/O L Street

.,
---~

Street

~

Town/( 1y !Washington DC

Cou~ty 120036 United States
Postcode

____._.J...._....~.-_.._,__....:...__..J

Ll

OX number (lfl<nown)

2.4

_I
----1

Phone number
Where we can contact you during the day
Mobile number {If different)

2.5

How would you prefer us to contact you?
(Please tick only one box)

IZI Email

2.6

Email address

[s.godfrey@CGDEV .ORG

LJ Post

2.7

How many people does this
organisation employ in Great Britain?

I__ _
I

2.8

Does this organisation have more than
one site in Great Britain?

U

2.9

If Yes, how many people are employed at
the place where the claimant worked?

Fax number

Hl • Respon1e fOIITI (12.18)

Yes

IZI

0Fax

Whatever your preference please note that some documents
cannot be sent electronically

No

CO Crown copyright 1018
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11 .Ac:as Early Condliation details
ll

Do you agree with the details given by the l.i.J Yes
claimant about early conciliation with Acas?

0

No

If No, please explain why, for example, has
the claimant given the correct Acas early
conciliation certificate number or do you
disagree that the claimant is exempt from
early conciliation, if so why?

I
I

L-------

11 Em~o~ent ~etalls
4.1

Are the dates of employment given by the [
claimant correct?
·
lfYes, please go to question 4.2
If No, please give the dates and say why
you disagree with the dates given by the
claimant
When their employment started
When their employment ended or will end

Yes

lll

No

l

~====================~~~~
__

--_j

I disagreewiththed~tesforthe THE CLAIMANT WAS NEVER EMPLOYED BY THE RESPONDENT
followmg reasons

n

4.2

Is their employment continuing?

Yes

Q

No

4.3

Is the daimant's description of their job or [_J
Yes
job title correct?

L.

No

If Yes, please go to Section 5
If No, please give the details you believe to
be correct

l

I

------
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IJ Eamings and benefits
5.1

Are the claimant's hours of work correct?

0

Yes

D

No

Ihours each week

If No, please enter the details you
believe to be correct.
S.l

Are the earnings details given by the
claimant correct?

D

Yes

D

No

If Yes, please go to question 5.3
If No, please give the details you believe to
be correct below
Pay before tax £
(Incl. overtime, commission, bonuses etc.)

!

0

Weekly

D

Monthly

I

0

Weekly

0

Monthly

Normal take-home pay £
{Incl. overtime, commission, bonuses etc.)

5.3

Is the information given by the claimant
correct about being paid for, or working a
period of notice?

n

Yes

n

No

lfYes, please go to question 5.4
If No, please give the details you believe to
be correct below. If you gave them no
notice or didn't pay them instead of letting
them work their notice, please explain what
happened and why.

_I

5.4

Are the details about pension and other
benefits e.g. company car, medical
il Yes
insurance, etc. given by the daimant correct?

[J No

If Yes, please go to Section 6
If No, please give the details you believe to
be correct.
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11 Response
6.1 * Do you defend the claim?

[L] Yes

[ ~ No

If No, please go to Section 7
If Yes, please set out the facts which you rely on to defend the claim.
(S~F GUJdanc~ -If n~Pded, please use the blank sheet at the end of this form.)
PLEASE SEE ATTACHED GROUNDS OF RESISTANCE
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IJ: Employer's Contrad Oaim
7.1

Only available in Ji mited circumstances where the claimant has made a contract daim. (See Guidance)

7.2

If you wish to make an Employer's Contract Claim in response to
the claimant's claim, please tick this box and complete question 7.3

7.3

Please set out the background and details of your claim below, which should in dude all important dates
(see Guidance for more information on what details should be included)

[J

-------'
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11 Your representative
If someone has agreed to represent you, please fill in the following. We will in future only contact your representative and not you.
8.1

Nameofrepresentative

I

8.2

Name of organisation

IBATES WELLS

LOUISE REA

----------·-------------.I
& BRAITHWAITE LONDON LLP

'

8.3

Address

Number or name

l

F
I

I
Street 0UEEN STREET PLACE
1

--~--1

Town/City [

I

County !GREATER LONDON
Postcode ~ I C t 4 I R

11 B 1 E r

---

8.4

DX number (If known)

r

8.5

Phone number

r+44(0)207 551 7799

8.6

Mobile phone

I

8.7

Their reference for correspondence

8.8

How would you prefer us to communicate
with them? (Please \ick only one box)

[ZJ

8.9

Email address

rl.rea@bateswells.co.uk

--l

_l

----

~

Emall

0 Post

L...! Fax

l

---~

8.10 Fax number

IJ Disability
9.1

Do you have a disability?

D Yes

Ill

No

If Yes, it would help us if you could say what
this disability is and tell us what assistance,
if any, you will need as the daim progresses
through the system, including for any
hearings that maybe held at tribunal
premises.

Please re-read the form and check you have entered all the relevant information.
Once you are satisfied, please tick this box. [£;
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Employment Tribunals check list and cover sheet

Please check the following:
1. Read the form to make sure the information given iscorrect and truthful, and that you have not left out any information
which you feel may be relevant to you or your dient.
2. Do not attach a covering letter to your form. If you have any further relevant information please enter it in the
'Additional Information' space provided in the form.
3. Send the completed form to the relevant office address.
4. Keep a copy of your form posted to us.
Once your response has been received, you should receive confirmation from the office dealing with the claim within five
working days. If you have not heard from them within five days, please contact that office directly. If the deadline for
submitting the response is closer than five days you should check that it has been received before the time limit expires.
You have opted to print and post your form. We would like to remind you that forms submitted on-line are processed much faster than ones posted to us.
If you want to submit your response online please go to www.gov.uk/being-taken-to-employment-tribunat-by-employee.
Alist of our office's contact details can be found at the hearing centre page of ourwebsite at- www.gov.uk/guldance/employment-trlbunal-offices-and-venues;
if you are still unsure about which office to contact please call our Customer Contact Centre- see cletails below
General Data Protection Regulations
The Ministry of Justice and HM Courts and Tribunals Service processes personal information about you in the context oftribunal proceedings.

For details of the standards we follow when processing your data, please visit the following address https://www.gov.uk/government/organisations/hm-courtsand-tribunals-service/about/personal-information-charter.
To receive a paper copy of this privacy notice, please call our Customer Contact Centre- see details below
Please note: a copy of the claim form or response and other tribunal related correspondence may be copied to the other party and Acas for the purpose of tribunal
proceedings or to reach settlement of the claim.
Customer Contact Centre
England and Wales: 0300 123 1024
Welsh speakers only: 0300 303 5176
Scotland: 0300 790 6234

Textphone: 18001 0300 123 1024 (England and Wales)
Textphone: 18001 0300 790 6234 (Scotland)
(M on- Fri, 9am -Spm), they can also provide general procedural information about the Employment Tribunals.
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Continuation sheet
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Case No: 2200909/2019
IN THE LONDON CENTRAL EMPLOYMENT TRIBUNAL
BETWEEN:
MS MAYA FORSTATER

Claimant
-V-

CGD EUROPE

1st Respondent
CENTER FOR GLOBAL DEVELOPMENT

2nd Respondent
MR MASOOD AHMED

3rd Respondent

AMENDED GROUNDS OF RESISTANCE

1.

These Grounds of Resistance are submitted on behalf of the 1st, 2nd and 3rd Respondents
(together the "Respondents").

2.

The 1st Respondent contends that it is not the correct respondent to the Claimant's claims.
Conduct relied on by the Claimant as acts of discrimination, harassment and victimisation
were allegedly committed not by the 1st Respondent but by the 2nd Respondent, a separate
entitybased in Washington DC and/or the 3rd Respondent, an individual who is President of
the 2nd Respondent..

3.

The 1st Respondent denies that it is liable for the alleged conduct of the 2nd Respondent as its
agent or otherwise. The 1st Respondent denies that it is vicariously liable for the alleged
conduct of the 3'd Respondent or any other individuals employed or engaged by the 2nd
Respondent.

4.

The Respondents contend that the tribunal has no jurisdiction to hear the Claimant's claims
because the Claimant was not "in employment" within the meaning of section 83 of the
Equality Act 2010.

5.

The Respondents contend that the Claimant's visiting fellowship with the 2nd Respondent was
an unpaid honorary affiliation which was not employment under a contract personally to do
work. The Claimant's Visiting Fellowship lapsed in early November 2018.

6.

The Respondents also contend that the Claimant's consultancy agreement with the 1st
Respondent was not employment under a contract personally to do work. The Respondents
submit that the Claimant was an independent provider of seNices who was not in a
relationship of subordination with the 1st Respondent. The consultancy agreement ended on
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31 December 2018. From 1 January 2019 onwards the Claimant did not have any contract or
affiliation with the 1st or the 2nd Respondents.
7.

The Respondents further deny that the Claimant is entitled to protection as a job applicant or
prospective job applicant within the meaning of section 39 of the Equality Act 2010.

8.

The Respondents contend that the Claimant's alleged belief is not a "belief" within the
meaning of section 10 of the Equality Act 2010 because it:
a.

is not a belief, but simply an opinion or viewpoint;

b.

is not a belief as to a weighty and substantial aspect of human life and behaviour;

c.

does not attain the necessary level of cogency, seriousness, cohesion and
importance;

d.

is not worthy of respect in a democratic society, is not compatible with human dignity
and conflicts with the fundamental rights of others; and

e.

does not have a similar status or cogency to a religious belief.

9. The Respondents further contend that the Claimant's alleged lack of belief is not protected
under section 10 of the Equality Act 2010.
10. The Respondents do not admit that all of the acts or omissions complained of constitute
conduct extending over a continuous period within the meaning of section 123(3)(a) of the
Equality Act 2010. The Respondents contend that it would not be just and equitable for the
tribunal to extend time for submission of any part of the claims which have been presented
outside the time limit.
Direct Discrimination

11. The Respondents deny that they discriminated against the Claimant directly because of
belief, as alleged in the ET1 or at all.
12. The Respondents do not admit that the alleged acts or omissions set out in paragraphs 72 of
the claim occurred. Further or alternatively, the Respondents do not admit that the alleged
acts or omissions amounted to less favourable treatment. Further or alternatively, the
Respondents deny that the alleged acts or omissions were because of belief.
13. The Respondents contend that the Claimant has not identified an appropriate comparator for
direct discrimination purposes.
Harassment

14. The Respondents further deny that they subjected the Claimant to harassment related to
belief, as alleged in the ET1 or at all.
15. The Respondents do not admit that the alleged conduct referred to in paragraph 72 of the
claim occurred. Further or alternatively, the Respondents deny that the alleged conduct
amounted to harassment related to belief within the meaning of section 26 of the Equality Act
2010.
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16. The Respondents deny that the alleged conduct had the purpose or effect of violating the
Claimant's dignity or creating an intimidating, hostile, degrading humiliating or offensive
environment for her and contends it was not reasonable for the Claimant to regard the
conduct as having that effect.
Indirect discrimination

17. The Respondents further deny that they discriminated against the Claimant indirectly, as
alleged in the ET1 or at all.
18. The Respondents deny that they applied the provision, criterion or practice identified by the
Claimant in paragraph 75 of the claim .
19. Further or alternatively, the Respondents deny that the alleged provision, criterion or practice
put the Claimant and persons who share her belief at a particular disadvantage.
20. Further, the Respondents deny that the alleged provision, criterion or practice put the
Claimant and persons of the same sex at a particular disadvantage.
21 . Further or alternatively, the Respondents contend that the provision, criterion or practice
identified was a proportionate means of achieving a legitimate aim; namely the protection of
human dignity and the fundamental rights of others, including but not limited to those with the
protected characteristic of gender reassignment and/or those identifying as transgender.
Victimisation

22. The Respondents further deny that the Claimant was subjected to victimisation as alleged in
the ET1 or at all.
23. The Respondents do not admit that the Claimant identified or did a protected act within the
meaning of section 27(2) of the Equality Act 2010. The Respondents assert that the alleged
protected acts were false and made in bad faith and therefore cannot be relied on for the
purposes of a victimisation claim.
24. Further or alternatively, the Respondents do not admit that the alleged acts or omissions
occurred or amounted to a detriment.
25 . Further or alternatively, the Respondents deny that the alleged acts or omissions were
because of a protected act.
Background

26. The 151 Respondent is a charitable company limited by guarantee registered in England. lt is a
distinct legal entity from the 2nd Respondent which is registered in Washington DC. The 151
Respondent and 2nd Respondent operate as separate organisations with separate boards of
trustees . The Strategy and Planning Group (the "SPG") functions in an advisory capacity to
the President of the 2nd Respondent.
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27. Visiting fellowships are a type of unpaid honorary affiliation offered to academics who wish to

contribute to research work being carried out by the 2nd Respondent. Visiting fellowship
appointments and renewals are made by the President of the 2nd Respondent. These
decisions may be discussed at SPG meetings and/or with input from a CGD steering
committee, but they are made at the sole discretion of the President. Visiting fellowships may
be renewed on a case by case basis but cannot be held for more than 3 years. it is not the
case that renewals are a formality as the Claimant alleges.
28. On 9 November 2016, the Claimant was offered a visiting fellowship with the 2nd Respondent

for a one year fixed term. The Claimant's visiting fellowship was renewed for a further one
year term until early November 2018. There was no requirement or expectation that the
Claimant's visiting fellowship would be renewed for a third year. The Claimant's visiting
fellowship was not connected with the 1si Respondent.
29. During the period from 2015-2018 the 1si and 2nd Respondents both separately entered into a

number of consultancy agreements with the Claimant to deliver specific services in the field of
tax policy and research. The Claimant was not party to a consultancy agreement with either
the 1si or the 2nd Respondent after 31 December 2018.
30. The 2nd Respondent submitted a proposal dated 29 August 2018 to a foundation seeking

funding for a project (the "Proposal"). it is denied that the 2nd Respondent was given a strong
indication that the funding would be granted. Another proposal made to the same foundation
around the same time was declined.
31. In the Proposal, the Claimant was referred to as a visiting fellow. The Claimant had last

provided services to the 2nd Respondent under a consultancy agreement from JanuaryDecember 2017. The document proposed that she would participate in a sub-set of the
proposed activities as a consultant under a consultancy agreement for 50% of her time. it is
denied that the Claimant was offered or, that a commitment was ever made to her that she
would be offered, employment with either the 1si or 2nd Respondent.
32. On 1 October 2018, a number of staff based in Washington DC raised concerns with the 2nd

Respondent's HR department about some of the language being used by the Claimant on
Twitter which was making them feel uncomfortable and which they considered to be
transphobic. In addition, one of the 1si Respondent's employees also raised similar concerns.
33. it is correct that on 2 October 2018, Luke Easley, HR Director for the 2nd Respondent emailed

the Claimant expressing the concerns which had been raised about some of the language
and the tone the Claimant had used in recent discussions on Twitter around gender identity
and sex which were being interpreted as transphobic. These discussions were not relevant to
the Claimant's field of tax policy and research.
34. The Respondents contend that the Claimant was not using her Twitter account for purely
personal purposes. The Claimant stated in her biography on her Twitter account that she was
affiliated with the 2nd Respondent and routinely used it to disseminate the 151 and 2nd
Respondent's research work, publicise their events and, to engage with professional peers
and colleagues. This meant that there was a significant risk that the 1s1 Respondent and/or
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the 2nd Respondent would be associated with the views being expressed by the Claimant. Mr
Easley therefore asked the Claimant to distinguish her views from the institutional views of the
2nd Respondent and to refrain from making any exclusionary or offensive statements.

35. The Claimant confirmed she had added a disclaimer to her Twitter biography but stated that
she would continue to make statements that she acknowledged she had been told were
considered offensive and exclusionary including "transwomen are men" and a woman means
"adult human female". She confirmed her intention to continue to actively disseminate her
views, including by publishing a blogpost on the subject. The Claimant continued to instigate
and actively participate in conversations and email correspondence in which she expressed
these views to members of staff of the 151 Respondent and the 2nd Respondent. The Claimant
also brought materials relevant to the topic to the 151 Respondent's offices and left them on
display.
36. The Claimant's second term as a visiting fellow with the 2nd Respondent lapsed in early

November 2018. No decision was made at this time whether the Claimant would be appointed
to serve a third and final year as a visiting fellow.
37. lt is correct that on 21 November 2018, Mark Plant announced that a grant in respect of the

Proposal had been agreed. lt remained the intention that the Claimant would be engaged by
the 2nd Respondent as a consultant to assist with the project. Mr Plant confirmed this to the
Claimant on several occasions, including during a meeting on or about 13 February 2019.
38. The decision not to renew the Claimant's visiting fellowship was made by the 3rd Respondent,

Mr Masood Ahmed in his capacity as President of the 2nd Respondent. This was
communicated to the Claimant during a telephone conversation on 28 February 2019 and
confirmed by email on 5 March 2019. The 3rd Respondent confirmed that the offer to engage
the Claimant as a consultant to work on the Proposal was unaffected by the decision not to
renew her visiting fellowship. The Claimant verbally refused this offer but it was not
withdrawn ..
39. lt is correct that the Claimant's profile was removed from the website after the decision was

made not to renew her visiting fellowship. This is consistent with the 2nd Respondent's policy
which is not to retain profiles of individuals on the website once their affiliation has ended.
40. The Claimant's claims of belief discrimination, sex discrimination, harassment and
victimisation are denied in their entirety.
41. The Respondents deny that the Claimant is entitled to the remedies sought, or any remedy.
Without prejudice to this denial, the Respondents make no admissions as to any of the
matters relied on by the Claimant in relation to remedy. The Respondents deny that the
Claimant has suffered financial loss or injury to feelings.
6 August 2019
Bates Wells & Braithwaite London LLP
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Case Number: 2200909/2019

EMPLOYMENT TRIBUNALS
Claimant:

Ms M Forstater

Respondents:

(1) CGD Europe
(2) Center for Global Development
(3) Mr M Ahmed

RECORD OF A PRELIMINARY HEARING
Heard at:
Before:

London Central (in private)
Employment Judge Elliott

Appearances
For the claimant:
For the respondent:

On: 16 July 2019

Ms A Palmer, counsel
Ms J Russell, counsel

CASE MANAGEMENT SUMMARY
The claim
(1)

By a claim form presented on 15 March 2019 the claimant brings complaints of
sex discrimination and religion or belief discrimination. The respondent defends
the claims.

Listing an open preliminary hearing
(2)

By converting dates previously allocated to the full merits hearing, an open
preliminary hearing is listed to take place on Wednesday 13 November 2019 for
six days to consider the following:
(i)

(ii)

(iii)

Whether the belief relied upon by the claimant at paragraph 67 of her
Re-amended Particulars of Claim amounts to a philosophical belief
pursuant to section 10 EqA.
Whether the belief relied upon by the claimant at paragraph 69 of her
Re-amended Particulars of Claim amounts to a philosophical belief
pursuant to section 10 EqA, such that her lack of belief is also
protected.
Whether the claimant was in "employment" as defined in section
83(2)(a) EqA.
1 of 5
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(iv)

(v)

Whether section 39 EqA was engaged between the period 1 January
2019 to the last act complained of, on or about 5 or 6 March 2019
when the respondent says that there was no contract between the
parties.
Further case management orders.

(3)

The claimant will give evidence at that preliminary hearing and is considering
calling at least 1 and possibly 2 additional witnesses. The respondent at this
stage considers that they will call 2 witnesses.

(4)

The respondent considered that the tribunal may need expert evidence
because there was "heated academic debate" on this issue. I could not
immediately see how an expert would assist in those circumstances as there
would likely be experts with other or opposing viewpoints and I declined to
make this order. There is nothing to prevent the parties including brief
extracts from academic papers if they consider it relevant and if it will assist
the tribunal. I consider that it is ultimately a legal question under the EqA.

(5)

The time estimate for the preliminary hearing is 6 days, based on there being
five witnesses, initial reading time, closing submissions and 2 days of tribunal
deliberation time.

(6)

lt was agreed that certain other matters that had the potential to be considered
at the preliminary hearing, would be left for the full merits hearing. These
were time points and the status of a PCP relied upon by the claimant. The
respondent no longer raises an issue of territorial jurisdiction. lt is accepted
that this tribunal has territorial jurisdiction.

Full merits hearing

(7)

The parties asked the tribunal to list the full merits hearing so that the case did
not lose time. I was in a position to list the case the beginning of March 2020.
After a discussion with the parties as to dates, the case was listed for six days
commencing on Monday 11 May 2020. The respondent did not have dates to
avoid for witnesses and was told that if the dates were not conven ient it would be
necessary to make an application for a postponement in the normal way. lt was
hoped that given that this was 10 months ahead, most witnesses would not yet
have booked holiday for this period.
The claimant's amendment application

(8)

By a letter dated 20 June 2019 the claimant applied to amend to add Center
for Global Development, a US company (CDG US), as a respondent and Mr
Masood Ahmed , the President of Center for Global Development US.

(9)

The respondent's counsel was instructed by CDG US and Mr Ahmed . lt was
accepted by the respondent that CGD US and Mr Ahmed were connected
with the acts complained of. The respondent's counsel pointed to the
Presidential Guidance on Case Management at paragraph 18 which says that
2 of 5
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when adding a new party, you should do so promptly. The claimant has been
represented by Slater and Gordon since at least May 2019. There was an
earlier amendment by the claimant in person in March 2019 and an
amendment in May 2019.
{1 0)

The claimant said that the ET1 was presented on the basis that she saw COG
Europe as the correct respondent and pleaded the claim against "senior
members of COG staff" as decision makers (Particulars of Claim paragraph
4). lt took until mid-May 2019 for the tribunal to process her ET1, the ET3
was filed on 14 June 2019 and sent directly to the claimant as well as being
filed with the tribunal and on 20 June 2019 the application was made to join
the two further respondents. lt was in response to the matters pleaded in the
ET3. lt was submitted that it could not therefore be said that the claimant had
not acted promptly. I agreed with this.

(11)

I took the view that the application was made promptly in these circumstances
and that the claimant had already indicated when acting in person, those
against whom she wished to claim ie senior members of COG staff who are
the decision makers.

(12)

I granted leave to amend to add Center for Global Development and Mr
Masood Ahmed as second and third respondents. By consent service against
the second and third respondents is dispensed with.

ORDERS
Made pursuant to the Employment Tribunal Rules of Procedure
1. Amendment
1.1

The claimant has leave to amend to add (i) Center for Global Development
and (ii) Mr Masood Ahmed as second and third respondents. By consent
service against the second and third respondents is dispensed with as counsel
for the first respondent said she was instructed by those parties.

1.2

On or before 6 August 2019 the second and third respondents shall enter a
response to the claim.

1 .3

On or before 27 August 2019 the claimant shall inform the respondents as to
which of her claims are advanced against which respondents.

2. Judicial mediation
2.1

The parties are not interested in Judicial Mediation prior to the next preliminary
hearing. lt may be further discussed in the light of the decision made at that
hearing.

3. Documents for the preliminary hearing

3 of 5
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3.1

4.

Preliminary hearing bundle

4.1

5.

6.

On or before 30 August 2019 the claimant and the respondent shall send
each other a list of all documents that they wish to refer to at the preliminary
hearing or which are relevant to any of the preliminary issues. They shall send
each other a copy of any of these documents by 6 September 2019 if
requested to do so.

By 27 September 2019 the parties must agree which documents are going to
be used at the preliminary hearing. The respondents must paginate and index
the documents, put them into one or more files ("bundle"}, and provide the
claimant with a hard copy of the bundle by the same date.

Witness statements for the preliminary hearing

5.1

The claimant and the respondents shall prepare full written statements
containing all of the evidence they and their witnesses intend to give at the
preliminary hearing and must provide copies of their written statements to each
other on or before 11 October 2019.

5.2

No additional witness evidence will be allowed at this hearing without the
Tribunal's permission.

5.3

The written statements must: have numbered paragraphs, be crossreferenced to the bundle and contain only evidence relevant to the preliminary
issues.

Preliminary hearing preparation

6.1

By 09:30am on day 1 of the preliminary hearing the respondents shall lodge
the following with the tribunal:
6.1.1
6.1.2

two copies of the bundle(s) and
two hard copies of the witness statements (plus a further copy of each
witness statement to be made available for inspection, if appropriate,
in accordance with rule 44).

7. Cast list

7.1

The respondents shall prepare a cast list, for use at the hearing. lt must list,
in alphabetical order of surname, the full name and job title of all the people
from whom or about whom the Tribunal is likely to hear.

8. Skeleton Arguments

8.1

By consent the parties shall exchange Skeleton Arguments by 4pm on 6
November 2019 and shall bring to the hearing a copy for the tribunal on day

1.
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9.

Other matters

9.1

Anyone affected by any of these orders may apply for it to be varied,
suspended or set aside. Any further applications should be made on receipt
of these orders or as soon as possible.

9.2

Public access to employment tribunal decisions
All judgments and reasons for the judgments are published, in full , online at
www.gov.uk/employment-tribunal-decisions shortly after a copy has been sent
to the claimant(s) and respondent(s) in a case.

9.3

Any person who without reasonable excuse fails to comply with a Tribunal
Order for the disclosure of documents commits a criminal offence and is liable,
if convicted in the Magistrates Court, to a fine of up to £1,000.

9.4

Under rule 6, if any of the above orders is not complied with, the Tribunal may
take such action as it considers just which may include: (a) waiving or varying
the requirement; (b) striking out the claim or the response, in whole or in part,
in accordance with rule 37; (c) barring or restricting a party's participation in
the proceedings; and/or (d) awarding costs in accordance with rule 74-84.

Employment Judge Elliott

16 July 2019
Sent to the parties on:

.) .7 .-: ..7. ~ .~.~.;.. ...

~ort~e~nal ········
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PLOYMENT APPEAL TRIBUNAL
~--Potential AppealNo~UKEATP A70081/20/JOJ
~"

,

'

IN TE·~ MATTER of an Appeal under Section 21(1) of the Employment:Tribunals Act 1996'
1
•
from the Judgment of an Employment Tribunal sitting at London Central and sent to '
·.' the parties on the 18th day of December 2019

!I

.·1

BETWEEIN:
-,-Appellant

Maya Forstater
I'

I

I

"
~

I

-and-

l)CGD Europe 2)Center For Global Development
3 )Masood Ahmed

Respondents

1

Index 'on Censorshif>
Intervenor

UPON a Notice of Appeal received on the 23'd day of January 2020
ANJ? UPON the application of Index on Censorship to intervene jn the Avpeal
AND UPON the parties to Appeal not objecting to the intervention
IT IS ORDERED THAT:
i

1.

1\'nis appeal be set down for a full hearing for the Reasons attached hereto. The time ,
e~:timate for this hearing (including tiJ;ne for judgment to be delivered) is 1 day [the parties :
aie to notify the Tribunal in writing if and so soon as they disagree with such estimate]. ;

~~~~

2.

3.

4.

'

The full hearing of this appeal be heard before a judge and two Lay Members.
~ I

,

.

~ithin 28 days of the .seal date of this Order, the Respondents must ~odge with the ,
El!llployment Appeal Tnbunal and serve on the Appellant an Answer,. and 1f such Answer '
in:::lude a cross-appeal shall forthwith apply to the Employment Appeal Tribunal on paper 1
o:ifl notice to the Appellant for directions as to the hearing or disposal of such cross-appeal. :
I
I

.

At present the Employment Appeal Tribunal is not able to conduct hearings in person and
aU hearings are currently being conducted with all participants joining remotely. Full
h:earings conducted remotely may be conducted by Skype for Business, MS Teams, or
a\:wther intemet-based platform, as a Judge may.decide. Where a Judge considers that it is
nQt appropriate to conduct a hearing remotely, it may not be possible to set a hearing date
until such time as an in-person hearing can be considered. Within 28,days of the seal date
of this order each()f th(!pilrtie~ml!st writeto .the Employment Appeal Tribunal, copying in
th~ other party or parties, with their views on whether the appeal hearing in this case
should be conducted remotely. A Judge will decide whether the hearing should be
conducted remotely, and, if it should, by what particular method, taking account of any

.
,

1

·

'
I
.
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views expressed by the parties. If the hearing is to be conducted Jemotely, further
directions regarding preparations for, and the conduct of, the remote heating will be given.
Such further directions may include variations of paragraphs 6, 7 and r.:: of this order to
allow for the lodging of documents in electronic form.
5.

If it >is considered by any party that a point of law raised in the appert't or cross-appeal
cann'ot be argued without reference to evidence given (or not given) aithe Employment
Tribunal, the nature of which does not, or does not sufficiently, appear from the written
reas9ns of the Employment Tribunal, then the parties so contending shalhvithin 28 days of
the seal date of this Order give notice to the other party(ies), and they 'shall seek to cooperate in th!! l;!gree1llent of a statemenr or note in that regard; in th~ 'absence of such
agreement within 14 days of such request, either party shall be at liberty 1to apply on paper
within 7 days thereafter to the Employment Appeal Tribunal, giving n;Citice to the other
party(ies), in relation to such evidence (whether for the purpose df resolving such
1
disalP'eement or of seeking answers to a questionnaire or requesting the Employment
Judge's notes (in whole or in part), from the relevant Employment Tribun<d).
!

6.

The parties shall co-operate in compiling and agreeing and shall, by no later than 28 days
prior to the date fixed for the hearing of the full appeal, lodge with .the Employment
AI>PJli!~ T'IibUJ1lil_~_C:()pies of an agreed, indexed and paginated brindle of material
documents for the hearing ofihe appeaLprepaied iii=accordanceWilli lheEmJllQyl11ent
Appeal Tribunal Practice Direction. It shall consist of the Judgment against whiCh the
appeal is made, the sealed Notice of Appeal, the Claim (ETl), Response (ET3), any
questionnaires and replies, relevant orders, judgments and written.,, reasons of the
Employment Tribunal, relevant orders and judgments of the Employment Appeal T.ribunal,
any affidavits and comments (where ordered under paragraph 8 above). In addition, other
relevant documents which (a) were before the Employment Tribuna~; and (b) to which it
Will be necessary for any party to refer during the appeal may be added as a separate
~ bundie. Permission must be. sought ifit is proposed to. ktc)ge l:!li..f!P-aJ!,It\! buJ1clle .'VhiclJ. is _in
excess of 50 pages: any excess will have to be justified.

7.

The Appellant shall lodge with the Employment Appeal Tribunal and serve on the
Respondents a chronology and the parties shall exchange and lodge with the Employment
Appeal ~Tribunal skeleton arguments for the purposes of this appeal, .not less than 14 days
before the date fixed for the hearing of the full appeal.

8.

The parties shall co-operate in agreeing a list of authorities and shall jointly or severally
lodge a list or lists and copies of such authorities for the purposes of th~ appeal not less
than 7 days prior to the dale fixed for the hearing of the full appeal. The authorities are to
consist only of those which identify a relevant principle, and not those which are merely
illustrative of it. If more than 10 are to be relied oil, the parties must be rrrepared to justify
their selection to the court. They are to be arranged in chronological order in a. ring-file
binder, separated by tabs, with relevant passages clearly marked by side-lining,
highlighting, or in some other effective way. Electronic copies of reports, :may be used, but
where the authority is reported in the ICR or IRLR series, in the official series of Law
Reports, or if not, the All England Reports, then so far as the parties' fadlities permit it a
copy (whether electronic or not) of one of those reports must be utilised. You do not need
to include copies of any authority shown in the list of 'familiar authorities' on the EAT's
website, as copies are available in court.

9.

Index. on Censorship shall be added as a party to this Appeal. Paragraphs 4~18- above shall
apply to Index on Censorship, as a party to the Appeal.

10.

Index on Censorship's skeleton argument shall be limited to 10 pages.

11.

Index on Censorship's oral submissions at the F!lll Hearing of the Appeql shall be limited
to 30 minutes.
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12.

T'he parties are permitted to apply on paper on notice to the other party(ies) to vary or
dj,scharge this Order: the Employment Appeal Tribunal itself reserves the right to vary or
d~scharge this Order on prior notice to the parties.

,,
I

1:

\j
I

"
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DATE D tlw 4th day of May 2020
I
TO: Slater )~nd Gordon Lawyers for the Appellant
Bates ~~Vells & Braithwaite London LLP for the Respondents
l

The S~~retary, Central Office of Employment Tribunals, England & Wales :
\

(CaseNo.22D09d9/20i9)
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------------------.

~A~~~p-~p-~e~-l=ia~n=t__________-r---------------------M~aLy<a~Fo~r~st~a~te~r--~1.• _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _- 4

Respondent

1) CGD Europe l
Canter For Global Development
3) Masood Ahmed 1
UKEATPN0081/20/JOJ:
Mr Justice Choudhury (Presid~::..:.~n"'""t),_____ _ _ _ _--,-----1
2)

Reference
Sift Judge

numbl~r

Reasons:
The Grounds of Appeal are arguable.

Reason for Lay Members: The issue is whether a belief in gender immutability is a protected belief within
the meaning of the Equality Act 2010. The input of Lay Members will be useful as the issue raises broad
questions relating to society's norms.
_
Application to Intervene
An organisation by the name of Index on Censorship ("lOG") applies to intervene ·in this appeal. The parties
to the appeal do not object to the intervention. Having considered lOG's submis~ions, I am satisfied that it
is appropriate to permit the intervention. IOC clearly has an interest in the subject matter of the appeal and
is in a position, based on its experience of some of the issues raised, to assii;t the Employment Appeal
TribUnal iri obtaining a rrrore rounded picture than it otherWise might. The inttlrvention would be in the
interests of justice, so long as the intervenor abides by its assurances as to th'e maximum length of any
written submissions (1 0 pages) and the length of oral submissions (30 minutes).
;

'
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EMPLOYMENT APPEAL TRIBUNAL
Appeal No: UKEAT/0105/20/JOJ
IN THE MATTER of an Appeal under Section 21(1) of the Employment Tribunals Act 1996 from the
decision of an Employment Tribunal sitting at London Central and sent to the parties on the 18th day
of December 2019.

BETWEEN

Mava Forstater

Appellant

and
1) CGD Europe 2) Center For Global
Development 3) Masood Ahmed 4) Index on
Censorship (intervenor)

Respondents

NOTICE OF HEARING
TAKE NOTICE

that this Appeal will be in the List for hearing before the
Employment Appeal Tribunal sitting at

7 Rolls Buildings
Fetter Lane
London
EC4A 1NL
at

10:30 AM on the 27/04/2021

The estimated duration of the hearing is 1Yz Days and you are required forthwith
to notify the Registrar of any matters that may affect the length of the hearing
Dated the 13th day of October 2020
For the Registrar

TO: Slater and Gordon Lawyers for the Appellant
Ms Ruth Smeeth the Respondent
Bates Wells & Braithwaite London LLP for the Respondent
The Secretary of the Employment Tribunals

Please note: (a)

Any interim applications must be made AT LEAST SEVEN DAYS BEFORE THE
DATE OF THE HEARING.

(b)

Authorities to which you or Counsel may refer should be lodged in accordance with
section t6 oflhe EAT Practice Direction 2018

(c)

Should the Appeal be settled or withdrawn before the date of the hearing the parties
MUST notify the Tribunal IMMEDIATELY

(d)

Although a time has been set for the hearing of this appeal you should be aware that
circumstances may mean this matter can come on anytime before 4.00 pm.

{e)

If you have a representative, or have applied to any organisation for representation,
you must ensure that they are sent a copy of this notice, as this Court will not do it on
your behalf.

{f)

The Free Representation Unit {FRU) and the Bar Pro Bono Unit {BPBU) are not part
of the Employment Appeal Tribunal
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EMPLOYMENT APPEAL TRIBUNAL
Fifth Floor, Rolls Building, 7 Rolls Buildings,
Fetter Lane, London, EC4A 1NL

Telephone
Facsimile

*soeUA

—

:

:

020 7273 «UserExtension»
01264 785 028

—

—_

——

—__

Your Reference:
Our Reference: UKEAT/0105/20/JOJ

BY E-MAIL AND POST
Peter Daly
Slater and Gordon Lawyers
Mr

Ms Louise Rea
Bates Wells & Braithwaite London LLP
10 Queen Street Place

London
EC4R 1BE
Ms Ruth Smeeth

Index on Censorship
1 Rivington Piace
London
EC2A 3BA
06 January 2021

Dear Sir/Madam
Maya Forstater v 1)CGD Europe 2)Center For Global Development 3)Masood
Ahmed 4) Index on Censorship (intervenor)

refer to the above matter which has been listed for a Full Hearing on 27 and 28
April 2021.
|

Bundles
Paragraph 7.7 of the EAT Practice Direction 2018 states that “the parties must cooperate in agreeing a bundle of papers for the hearing. By no later than 28 days
prior to the date fixed for the hearing, unless otherwise directed, the appellant is
responsible for ensuring that two copies (four copies if the judge has directed a
sitting with lay members) of a bundle agreed by the parties is presented to the
EAT.”

The Appellant must lodge an electronic and a hard copy of an agreed,
indexed and paginated bundle by no later than 4pm on Tuesday 30 March
2021.

Skeleton arguments
Paragraph 15.13.1 of the EAT Practice Direction 2018 states that “Skeleton
arguments must (if not already so lodged) be lodged at the EAT not less than 14
days (unless otherwise ordered) before the date fixed for the hearing”.
Please lodge an electronic copy of a skeleton argument by no later than 4pm
on Tuesday 13 April 20271.
LondonEAT @Justice.gov.uk
www justice.gov.uk/tribunals/employment-appeals/
DX: 160040 Strand 4
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EMPLOYMENT APPEAL TRIBUNAL
Fifth Floor, Rolls Building, 7 Rolls Buildings,
Fetter Lane, London, EC4A 1NL

Telephone
Facsimile

:
:

020 7273 «UserExtension»
01264 785 028

Authorities
Paragraph 16.2 of the EAT Practice Direction 2018 states that “The parties must
co-operate in agreeing a list of authorities.”
Please lodge an electronic and a hard copy of an agreed bundle of such
authorities by no later than 4pm on Tuesday 20 April 2021.
Yours faithfully

Jacinthe Joseph
for Registrar

LondonEAT @Justice.gov.uk

www. justice.gov.uk/tribunals/employment-appeals/
DX: 160040 Strand 4
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IN THE EMPLOYMENT APPEAL TRIBUNAL

Appeal No.UKEAT/0081/20/JOJ

BETWEEN
MAYA FORSTATER
Claimant
and
(1) CGD EUROPE
(2) CENTER FOR GLOBAL DEVELOPMENT
(3) MASOOD AHMED
Respondents
and
INDEX ON CENSORSHIP
Intervenor

_________________________________
SUPPLEMENTARY BUNDLE
_________________________________

No.

Description

Date

Pages
[SB]

Witness statements
1.

Claimant’s witness statement

23 Oct 19

4-43

2.

Claimant’s supplementary witness statement

3 Nov 19

44-51

3.

Witness statement of Kristina Harrison

Undated

52-68

4.

Witness statement of Luke Easley

Undated

69-77

5.

Witness statement of Clair Quentin

Undated

78-84

Other documents
6.

Tweets by Claimant re all male panels and Philip / Pippa
Bunce

25 Sep 18

85-145

7.

Pippa Bunce Twitter profile

Undated

146
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8.

Email exchange between Luke Easley and Claimant

2 Oct 18

147-148

Documents relating to Gregor Murray
9.

Report in the Dundee Courier

10 Aug 18

149-150

10.

Decision of the Standards Commission for Scotland

15 May 19

151-156

11.

Report in the Times

16 May 19

157-159

12.

Tweet by Gregor Murray

28 May 19

160

13.

Tweets by Claimant re Gregor Murray

3 Jun 19

161

14.

Tweets by Gregor Murray re Claimant

3 Jun 19

162

15.

Email Scouts to Claimant attaching complaint by Gregor
Murray

1 Aug 19

163-165

16.

Email Claimant to Scouts attaching response to
complaint

15 Aug 19

166-178

6 Jun 19

179-181

25 May 19

182-184

Various

185-190

Tweets relating to Clair Quentin allegations
17.

Tweets by Clair Quentin accusing Claimant of being an
“anti trans hate cultist”

18.

Tweets by various people asserting that women can
have a penis

19.

Tweets by Claimant re Women’s Pond
Documents relating to paras.36-38 of judgment

20.

Email exchange between Claimant and Chief Executive
of YHA

13 Aug 19

191-192

21.

Tweet by Claimant linking to an article in the Times by
Debbie Hayton

2 Sep 19

193-195

22.

Tweets by Claimant re blood donation screening policy

3 Sep 19

196-197

2 Sep 18

198

Documents included at request of Respondents
23.

Tweets by Claimant re proposals to reform the Gender
Recognition Act

SB 2

24.

Exchange of messages between Arthur Baker and
Claimant

26 Sep 181 Oct 18

199-201

25.

Email Claimant to her MP, Anne Main

30 Sep 18

202

26.

Email exchange Luke Easley-[anonymised] re Maya’s
tweets

2 Oct 18

203

27.

Tweet by Ms Helen Watts, retweeted by Claimant

10 Oct 18

204-208

28.

Tweets by Claimant linking to Fair Play for Women
video

13 Oct 18

209-216

29.

Tweets by Claimant re evidence to Scottish Parliament
on sex and gender identity in the census

13 Dec 18

217-218

30.

Email exchange Sara Godrey-Luke Easley with attached
response to questionnaire

17 Dec 18

219-222

31.

Blog post by Claimant: International development: let’s
talk about sex

6 Mar 19

223-229

32.

Tweet by Claimant from Stevenage Magistrates Court

18 Sep 19

230

33.

Expert declaration of Deanna Adkins, MD (extract)

13 May 16

231-232

34.

Why Sex is Not Binary – Anne Fausto-Sterling, New York
Times

25 Oct 18

235-237

35.

Please Stop Saying that Trans Women were “Born Boys”,
Marie Brighe

29 Sep 14

238-242

36.

Gender Identity Non-discrimination Laws in Public
Accommodations: a Review of Evidence Regarding
Safety and Privacy in Public Restrooms, Locker Rooms,
and Changing Rooms

23 Jul 18

243-256

37.

Who Counts as a Woman? Carol Hay, New York Times

1 Apr 19

257-259

38.

The National Transgender Discrimination Survey [USA]
(Extract) 11 Sep 2012

11 Sep 12

260-263

39.

Violence motivated by perception of sexual orientation
and gender identity: a systematic review

23 Nov 17

268-290
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IN THE EMPLOYMENT TRIBUNAL
LONDON CENTRAL

CASE NUMBER: 2200909/2019

B E T W E E N:
MS MAYA FORSTATER
Claimant
-andCGD EUROPE (1)
CENTER FOR GLOBAL DEVELOPMENT (2)
MASOOD AHMED (3)
Respondents
WITNESS STATEMENT OF
MAYA FORSTATER
RE: BELIEF ISSUES

I, Maya Forstater, of

, will say as follows:

1.

I was born on

in London. I am female. A woman. A mother.

2.

I am a researcher and writer with an active social media presence which predates my work
with the Center for Global Development (CGD). I have been on Twitter since 2008 and have
written an occasional personal blog at hiyamaya.wordpress.com since 2009. in 2016 I
posted 1,697 tweets; in 2017 3,436 and in 2018 2,994 (i.e on average between 5 and 10
tweets a day). These were mainly on topics related to public policy, tax and business, and
research (including my own).

3.

I work in a field of technocratic activism: think tank research, where people are expected to
be mission driven and to share their personal, evidence based, opinion in order to influence
public policy debates towards socially beneficial goals. I was particularly attracted to CGD
because of its strong culture in this regard; as articulated in a 2014 essay by senior CGD
staff, “CGD does not take institutional positions, and fellows are encouraged to follow their
interests and reach their own conclusions—provided they can back these up with evidence
and clear argumentation.” [Employment Status Bundle 6]

4.

I believe in the importance and the power of factual, evidence-based debate within an open
democracy. I see my role, both professionally and in my personal activism, as being to
consider evidence, share what I know and support processes which enable constructive
1
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debate in order to support people to hold powerful institutions to account.
5.

I believe that people deserve respect, but ideas do not. I seek to apply this principle in all
areas of my life. For example in 2015, following the Charlie Hebdo attack I wrote about
whether children in school (my own, specifically, and more generally) should really be
instructed to write “PBUH” (peace be upon him) after “Muhammed” in religious education:
“Religious Education is valuable if it teaches students about different religions,
and enables them to think rigorously about them whilst respecting that
others have different beliefs and traditions. Too often though it seems to
confuse respect for people, with respect for ideas, and in this case goes as far
as requiring all students to demonstrate obedience to some of them…
Handling Muhammed with extreme care in schools is motivated by concern
for respect but instead reinforces prejudice – reflecting a ”better safe than sorry”
view that sees all Muslims as extremist, intolerant people who might take
offence easily. Further, it encourages students to get used to seeing freedom of
expression and academic rigour as things that should be casually discarded in
the face of any imagined potential for offence-taking.” [489-491]

6.

It is within this context that I have developed and expressed my beliefs about sex and
gender identity.

7.

While I have always believed that women are female adults, it was only in 2017 that I
realised that this had become a contested and controversial belief to express, and that the
legislative proposal to reform the Gender Recognition Act towards “self-ID” was not simply
an administrative simplification but a proposal to radically redefine “man” and “woman” as
self-declared identities. Furthermore a number of public, private and voluntary sector bodies
had already implemented self ID in their own practice without any consultation or due
diligence on the effects on women’s rights, safety and dignity.

8.

Having researched the issues during 2017-2018, in August 2018 I began to include in my
personal twitter posts content about the difference between sex and gender identity, the UK
government’s proposal to allow people to change their legal sex through “self-identification”,
and discussion about how this would affect women’s rights [492]. I also began to write a
long-form article or blog post about the issue in relation to international development [668-

675], and I shared drafts and discussed the issue with colleagues.

2
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9.

It was these manifestations of my belief which led to me losing my job at CGD (the events
which will be considered by the tribunal at the full merits hearing if there is one).

10.

This statement sets out my underlying belief (“gender critical belief”) as well as the belief
that some people subscribe to but which I do not share (“gender identity belief”).

GENDER CRITICAL BELIEF
11.

As outlined in paragraph 67 of the Amended Particulars of my Claim, I believe the following:
(A)

“Sex” is a material reality which should not be conflated with “gender” or “gender
identity”.

(B)

Being female is an immutable biological fact, not a feeling or an identity.

(C)

Sex matters.

(D)

In particular it is important it is important to be able to talk about sex in order to take
action against the discrimination, violence and oppression that still affect women and
girls because they were born female.

12.

In this section I further set out these beliefs.

13.

My core belief about sex is not primarily about transgender people, but about the importance
and nature of sex for everyone. This belief has only become controversial in light of the
recent popularisation of the view that to support transgender people’s human rights you
must profess to believe that sex does not matter or does not exist. At the end of this section
(paragraphs 42-48) I set out the implications of my belief (that sex is binary, immutable and
important) for my beliefs in relation to transgender people. I do not believe it is incompatible
to recognise that human beings cannot change sex whilst also protecting the human rights
of people who identify as transgender, and I set out evidence for this in paragraphs 89-117.
Indeed, there are transgender and transsexual people who share my “gender critical” belief.
I will also rely on Kristina Harrison’s evidence on this point. (See [190-192], [202-209]

[210-214])
(A)

I believe that “sex” is a material reality which should not be conflated with “gender”
or “gender identity”.

14.

I believe that there are only two sexes in human beings (and indeed in all mammals): male
and female. This is fundamentally linked to reproductive biology. Males are people with the
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type of body which, if all things are working, are able to produce male gametes (sperm).
Females have the type of body which, if all things are working, is able to produce female
gametes (ova), and gestate a pregnancy.
15.

Women are adult human females. Men are adult human males. Every person that ever lived
was produced by a combination of an egg and a sperm – that is a contribution by a woman
and a man. The evolutionary adaptations of the two sexes have been a fundamental force
that has shaped human societies.

16.

Sex is determined at conception, through the inheritance (or not) of a working copy of a
piece of genetic code which comes from the father (generally, apart from in very rare cases,
carried on the Y chromosome).

17.

Some women have conditions which mean that they do not produce ova or cannot conceive
or sustain a pregnancy. Similarly, some men are unable to produce viable sperm. These
people are still women and men.

18.

Some babies are born with a disorder of sexual development (“DSD” - sometimes called
“intersex conditions”) which may mean they have ambiguous genitalia requiring specialist
investigation in order to diagnose their sex at birth. Some conditions are internal and only
become apparent at puberty. The group DSD Families states in a submission to the Scottish
Parliament’s Culture, Tourism, Europe And External Affairs Committee for its deliberation
on the Scottish census, that around 130 babies born in the UK each year require some
investigation, such as blood tests, chromosome tests, and physical examination to
determine their sex. For a very small minority, about 7 or 8 babies born in the UK annually,
this diagnosis is uncertain and sex is “assigned at birth”; in all other cases it is observed
(often even before birth) [112-117]. The existence of rare anomalous DSD conditions does
not undermine the basic truth that there are two sexes. As intersex advocate Claire Graham
observes;
“[Sex] is not a spectrum, although I know that’s a popular theory. There are only
two sexes in humans. As I say, sex is the language we use to describe
reproduction. People have potential to be either large gamete producers, or small
gamete producers. No one produces both; no one produces something else.”
[886a-j]

19.

“Gender” is often used as a synonym for sex. For example the Rome Statute which created
the International Criminal Court in 1998 stated that the word “gender” refers to the two
4
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biological sex classes of male and female.” [362] The stated will of Parliament in passing
the Equality Act 2010 and its predecessor the Sex Discrimination Act 1975 was to provide
protection against sex discrimination. However as the Equality and Human Rights
Commission notes “The term [gender] is often used interchangeably with ‘sex’ … However,
it is important to note that any mistaken or structural use of the term gender does not affect
how the law works in practice.” [227]
20.

The word “gender” relates to three different concepts, and these are increasingly confused
and conflated with the use of “gender” as a synonym for sex, and therefore with sex itself:
(a)

Gender is used to mean the socially constructed roles expected of men and women
in society [227]. As Alex Byrne writes “the social significance that we invest in sex”.

[74]
(b)

“Gender Identity” is used to refer to the idea that people have an innate sense of
being male or female (or both, or neither) which is not dependent on or related to a
person’s actual sex or their upbringing and socialisation. Stonewall says “gender
identity is a person’s ‘innate sense of their own gender, whether male, female or
something else.’” [37]

(c)

“Gender expression” is a term used for clothing choice and accessories, hairstyles,
behaviour and interests stereotypically associated with men or women.

21.

I believe that a person’s sex should not be conflated with the idea of “gender”, “gender
identity” or “gender expression”, at an individual or categorical level, because they are
different concepts and different things. For example, social gender roles have historically
been that women and girls should look decorative, act subordinately and be concerned with
emotions and domestic matters, whereas men and boys should be adventurous, active,
practical, analytic and stoic. But feminists have fought for decades to show that being a
woman or man does not have to mean conforming to these sex stereotypes.

22.

Similarly while there are styles of clothing, hairstyle and makeup (so called “gender
expression”) traditionally associated with men and with women, clothing and other aspects
of appearance are not the same thing as sex. Changing appearance does not change a
person’s sex.

(B) I believe that being male or female is an immutable biological fact, not a feeling or an
identity.
5
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23.

I believe that it is impossible to change sex or to lose your sex. Girls grow up to be women.
Boys grow up to be men. No change of clothes or hairstyle, no plastic surgery, no accident
or illness, no course of hormones, no force of will or social conditioning, no declaration can
turn a female person into a male, or a male person into a female.

24.

Losing reproductive organs or hormone levels through illness or surgery does not stop
someone being a woman or a man.

25.

A woman can adopt traditionally masculine roles or appearance; this does not make them
less of a woman. A man can adopt traditionally feminine roles or appearance; this does not
make them less of a man. There is no “spectrum” of sex. People are either male or female.

26.

A person may declare that they identify as (or even are) a member of the opposite sex (or
both, or neither) and ask others to go along with this. This does not change their actual sex.

(C) I believe that sex matters
27.

This belief is based on things that I regard as fundamental scientific facts, as well as basic
logical constructs (i.e. if it is true that someone’s gender identity can be different from their
sex, then it must be true that whatever is entailed in “gender identity” is not the same thing
as the material reality of sex).

28.

I also believe that these facts are important, and that ignoring them or pretending that they
are not true is detrimental to an honest, just and fair society, and in particular to upholding
the rights of women and girls and to understanding, and challenging, the basis of inequality
linked to sex.

29.

I believe that recognising, and clearly naming, the two sexes is important for several
reasons:
(a)

For people’s own healthcare, including reproductive health, and for any sexual
partners they have, and offspring they produce

(b)

To enable clear sex education and informed sexual consent, including the ability of
people to articulate a sexual orientation.

(c)

For safeguarding children and vulnerable people. Compelling people to lie about a
person’s sex makes them confused and vulnerable; telling children that it is possible
to change sex is irresponsible.
6
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(d)

To ensure that the differences between male and female bodies are accommodated
in design and testing of medicines and diagnostics, motor vehicles and other safety
equipment;

(e)

To collect statistics to inform research and policy making, including to identify needs
and disadvantage based on sex, and sexual orientation, and to accurately record sex
for example in relation to the perpetrators of crime;

(f)

To combat sex discrimination, including clearly identifying when single-sex services,
spaces, sports, charities and associations are legitimate, and to be clear about the
criteria for who can access them;

(g)

In order to identify the needs of the population of people who are transgender or
transsexual and protect them from discrimination and harassment.

(h)

In order to talk clearly about the risks and results of “transition” (particularly to children
and their parents). There is a growing trend for bringing children up as if they were
the opposite sex,and putting them on a pathway of puberty blocking drugs, cross-sex
hormones and surgical interventions which result in sterilisation and loss of sexual
function. The risks and results of this can only be adequately considered if the reality
of male and female bodies is recognised.

(i)

In particular to take action against the discrimination, violence and oppression that
still affect women and girls because they were born female (see section D).

30.

Conversely, conflating sex and “gender identity” is harmful because it confuses and
obfuscates in relation to the points set out in paragraph 29.

(D)

In particular I believe it is important to be able to talk clearly about the material reality
of the two sexes in order to take action against the discrimination, violence and
oppression that still affect women and girls because they were born female.

31.

As a society we recognise that women are structurally and seriously disadvantaged, as a
result of sexist ideas, biased decision making and systems and structures (such as career
pathways and the design of cities and suburbs) which tend to lead to inequalities between
men and women, which widen when they become parents. This is an ill that society should
therefore strive to correct.
(a)

I believe that conflating sex and “gender identity” is harmful because it defines
womanhood and girlhood as being aligned to stereotypes of femininity in appearance
and behaviour, and to a subordinate role.
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(b)

I believe that altering the definition of the word “woman” so that it means “any person
who identifies as a woman” (and vice versa for “man”) removes the possibility of
analysing the material conditions of women’s existence.

(c)

Legal protections against sex discrimination (but which allow for single sex services
in certain contexts) are contained in anti-discrimination legislation, primarily the
Equality Act 2010. This defines the relevant protected characteristic as “sex”. A
woman is defined as “a female of any age”. They are not defined as people who
declare an innately feminine identity.

Anything which could undermine those

protections should not be permitted – in my view under any circumstances, but
certainly not without a full statutory process of enactment.
(d)

I do not believe that the words and categories for sexual orientation should be
redefined in terms of “gender identity”. This has disturbing implications, particularly
for lesbians being pressured to consider trans women who are anatomically male as
potential sexual partners. [220-222]

32.

This set of beliefs can be summarised as being “gender critical”. Being gender critical
means I question the claims of some transgender rights activists that everyone has an inner
gender or that gender, in the sense that they use it, should trump sex in all circumstances.

The implications of my beliefs about sex and gender identity, in relation to people who
identify as transgender
Notes on terminology
33.

Stonewall defines ”transgender” as an umbrella term which describes:
“people whose gender is not the same as, or does not sit comfortably with, the sex
they were assigned at birth. Trans people may describe themselves using one or
more of a wide variety of terms, including (but not limited to) transgender, transsexual,
gender-queer, gender-fluid, non-binary, gender-variant, cross-dresser, genderless,
agender, nongender, third gender, bi-gender, trans man, trans woman, trans
masculine, trans feminine and neutrois.” [41]

34.

Similarly GIRES (Gender Identity Research & Education Society) states:
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“Transgender and trans may be used for those who change their gender presentation
permanently, as well as others who, for example, cross-dress intermittently for a
variety of reasons including erotic factors (also referred to as transvestism). There is
an acknowledgement that although there are wide differences between many trans
people, there is also overlap between groups. For instance, someone who crossdresses intermittently for some years, may later transition to the opposite gender
expression. Non-binary and non-gender identities also fall under this umbrella term“
[122]
35.

Stonewall defines “cisgender” as “Someone whose gender identity is the same as the sex
they were assigned at birth.” [36] That is, they define women as being female, not because
they have a female body but because they supposedly have an innate sense of their own
gender (aligned to culturally determined norms).

36.

Transition may be supported by changing physical sex characteristics through the use of
hormone therapy, and sometimes surgery, but these are not required or universal [123-

124].
37.

“Transsexual” is an older term which is used by some and rejected by others. It is generally
used to describe people who have a diagnosis of “gender dysphoria” (severe distress
caused by the feeling that your body is the wrong sex) and who undergo surgery to relieve
this distress by appearing more like someone of the opposite sex. [25-26], Although some
transgender people reject the word “transsexual”, others positively prefer it. The people who
use the word transsexual tend to also reject the idea that it should be possible to change
one’s legal sex purely by self ID.

38.

The ability of people to change their legal sex in the UK stems from the case of Goodwin v
UK in 2002, in which the European Court of Human Rights ruled that not allowing a
transsexual to change their sex legally contravened Article 8 and Article 12 of the European
Convention on Human Rights, the right to privacy and the right to marry. Gender dysphoria
was viewed as a rare and distressing condition which led people to undertake surgery in
order to seek to live “in stealth” as a member of the opposite sex. These people’s Article 8
right to respect for their private life was undermined if they were forced to reveal that they
were transsexual whenever they needed to show their birth certificate, national insurance
number etc. The resulting law (the Gender Recognition Act 2004) was developed as a
means to accommodate people who undergo surgery as legal exceptions “given the
numerous and painful interventions involved in such surgery and the level of commitment
9
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and conviction required to achieve a change in social gender role”.[166] While in practice
the law did not require surgery in order to obtain a certificate, it is clear that lawmakers
viewed the law as concerning transsexuals seeking surgery. The Joint Committee on
Human Rights report at the time said that the flexibility of not requiring surgery before
changing legal sex was to avoid discriminating against people who for some medical reason
“are unsuitable for particular kinds of surgical, hormonal or other treatment”, or who were
waiting for treatment. [167]
39.

Legally, the effect of a gender recognition certificate (GRC) is that the “person’s gender
becomes for all purposes the acquired gender (so that, if the acquired gender is the male
gender, the person’s sex becomes that of a man and, if it is the female gender, the person’s
sex becomes that of a woman).” (Section 9 Gender Recognition Act 2004). However the
Equality Act makes clear that whether a person has legally changed sex or not they may
still be excluded from services intended for the opposite sex, which may be provided on the
basis of the needs of people of that biological sex, including for bodily privacy. [380-382]

40.

The number of people who identify as transgender is thought to be much greater than the
number who have a medical diagnosis of dysphoria, who have undergone surgery, or even
who intend to undergo surgery. A systematic academic review found 27 studies providing
data on prevalence. It found that the rate of diagnosis and surgical or hormonal gender
affirmation therapy was less than 10 in 100,000. The rate of self-reported transgender
identity was over 350 per 100,000 [138]. At the time of passing the Gender Recognition
Act, the government estimated that there were 2,000-5,000 transsexuals who might apply
for a certificate to change their legal sex (a prevalence rate of between 3 and 8 per 100,000).
And indeed around 5,000 Gender Recognition Certificates have been issued. [340]
However as the prevalence studies indicate, the number of people with a self-identified
transgender identity under the broad definition set out in paragraphs 33 and 34 is likely to
be greater by a more than fourty-fold.

41.

NB: throughout this statement I generally use examples which relate to male people
identifying as women, because my belief in the importance of recognising sex is particularly
motivated by my concern for women’s rights. The same principles also relate to female
people identifying as men, however the conflicts of interest are somewhat different (for
example in relation to fairness in sport).
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My beliefs in relation to transgender people
42.

I believe that a person’s sex cannot change, but that a person’s sex should not be the basis
for imposing sexist norms; such as about the clothing, personality, interests or behaviour
expected of men or women.

43.

This means I believe that everyone should be free to live as they choose without
harassment or discrimination because of adopting or not adopting gender norms and
stereotypes.

44.

I do not believe that it is possible to identify out of the material reality of your sex. This
means I do not agree with the statements that “trans women are women”, and that “trans
men are men”.

45.

While adults may decide to declare their intention to “transition” and live as if they were the
opposite sex (including modifying their body if they choose) I am concerned that children
and young people are being encouraged to make this decision at an early age and are
being led to believe that it is possible to change sex, or simply to be a member of the
opposite sex.

46.

I am very aware of the challenges and the discrimination that trans people face. However,
the challenges faced by males who undergo transition or who identify as transwomen are
different to those faced by biological women, however they identity (I am expressly not
making any value judgment as to whether it is more or less severe however: merely that it
is different).

47.

Believing that the material reality of sex is important does not preclude accommodating a
person’s wish to not have their biological sex declared or emphasised in official,
professional or social situations in situations where their sex does not matter.

48.

I do not harbour any ill-feeling towards people who do not share my belief, or who identify
as transgender or transsexual. Nor would I would seek to humiliate or harass anyone
because of their transgender identity or their “gender nonconforming” gender expression. I
believe that transgender people can be included in public life, and their human rights
protected, while recognising that in some situations – such as in sexual relationships and
reproduction, healthcare, demographic statistics, bodily privacy, sports and single sex
provisions that exist to repair the historic marginalisation of women – it is sex that matters.
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49.

People who express “gender critical” beliefs are often accused of “transphobia” [185-188].
As James Kirkup wrote in the Spectator in February 2018, the prevailing response to people
who ask reasonable questions about the proposed policy of sex “self-ID”:
“has been aggressive and dismissive, and often includes words like ‘bigot’ and,
especially, ‘transphobic’. The people who ask those questions about the implications
of self-identification – or merely report that those questions have been asked by
others – are apt to find themselves accused of hateful prejudice on a par with
homophobia or racism.” [187].

50.

Advertising billboards stating the dictionary definition of “woman” have been removed as
offensive. [252-253] A ComRes poll of MPs in October 2018 found that only 33 per cent
of MPs feel they can speak freely on transgender issues without undue fear of social media
attacks or being accused of transphobia. [277]

51.

Stonewall defines transphobia as “The fear or dislike of someone based on the fact they
are trans, including the denial/refusal to accept their gender identity” [41]. However if you
believe that being a woman is a matter of sex, then the statement “transwomen are not
women” says nothing about accepting or refusing to accept someone’s gender identity,
since it is clear that someone’s gender identity can be different from their sex. Furthermore
as Stonewall writes [25] “Someone else can’t tell you what your gender identity is – only
you know how you feel”.

52.

Thus gender identity is posited as something which is entirely subjective. There is no basis
for accepting or refusing to accept the authenticity of any individual’s account of their
subjective experience. This is different from refusing to conflate their subjective feeling of
gender identity with the material reality of sex. Talking about the material reality of sex is
not phobia, and does not imply fear or dislike of transgender people individually or
collectively.

53.

I will now address the ways in which my belief satisfies the criteria in Grainger v Nicholson:

(1)

My belief is genuinely held

54.

I have understood and believed that there are two sexes, and that women and girls do not
have penises for as long as I can remember. This was something I noticed as a child, it was
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explained to me by my parents and featured in books I read from an early age [130-131],

[132-134]
55.

Experientially, I know that I am a woman because I have a female body. I menstruate.
Without access to contraception to avoid pregnancy, my life choices would have been
severely constrained. This is probably the most important factor that differentiates my life
from that of most women throughout history, and in many places around the world. I have
twice been pregnant and given birth. I have breastfed over several years. This has affected
my life, by body and my career profoundly. I am approaching the menopause. These are
things that only happen to women. I do not know what it “feels like to be a woman” or to
have a genuinely female “gender identity”. I only know what it feels like to be me, an
individual with a female body.

56.

In terms of the underlying biology, I understand how human reproduction works.

57.

My belief that these facts are important (“sex matters”) has become more systematic and
clearly expressed in recent years, in response to realising that they have become contested
(I had previously thought that the existence and importance of the sexes was a belief that
was obvious and universally held, and it would not have occurred to me that this belief could
be presented as somehow in conflict with protecting the human rights of transvestites and
transsexuals). Social pressure to accept that men who identify as women literally are
women (“trans women are women”) and that the category “women” is made up of “cis
women” and “trans women” who share a metaphysical essence or feeling of womanhood,
implies that there is no longer a collective word for female people.

58.

I have expressed my belief that sex matters consistently in discussion with friends, family
and colleagues, on social media and in writing:

• International development: lets talk about sex (Medium) [668-675]
• Dear Feminists of the Tax Justice Network [682-683]
• I lost my job for speaking out about women’s rights [689 - 699]
• Feminist Open Government? Can there be transparency, accountability and
participation in the development of public policies on gender identity (Medium)
[755-768]
• Single sex services & the Equality Act: A new statutory Code of Practice must
help everyone get clear what “single sex” means (Fair Play for Women) [780-

798]
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• Video and transcript: Speech at “A Woman’s Place is Back in Town” meeting
May 20 2019 (https://www.youtube.com/watch?v=LToFWj6skvE&t=441 with
transcript at [780-798]).
(2)

My belief is a belief, not an opinion or viewpoint based on the present state of

information available.
59.

I have always believed that sex is a material reality, that being female or male is an
immutable biological fact, and that sex matters, and I always will.

60.

There are still areas of scientific discovery about the pathways of sexual development,
including chromosomal and other “disorders of sexual development” (so called “intersex”
conditions), and about the psychological factors underlying transgender identification and
gender dysphoria. However I do not believe that any such research will disprove the basic
reality that there are two sexes.

61.

My belief is not solely an account of scientific facts, but a belief about the importance of
recognising these facts for human welfare, and in particular for the welfare and rights of
women and girls.

62.

Believing that sex matters is not merely an opinion, but a belief which affects how I live my
life.

63.

My belief that I am a woman because I have a female body and that everyone I meet is also
male or female, regardless of whether or not they conform to gender stereotypes, is
fundamental to how I view and interact with the world around me.

64.

Until around two years ago I thought that this belief was utterly ordinary and unremarkable.
Nevertheless it permeates every aspect of my life:

65.

My sense of self and my perception of others: I know what sex I am and I can generally
identify rapidly and accurately the sex of other adults on sight (and sound). I regard people
I meet as male or female, and this undoubtedly affects the way I see them, not least in the
degree of comfort I feel being in a situation of closeness or undress with strangers or
acquaintances (such as being alone together in a lift, on a night bus, in a taxi cab, a
changing room, sauna or public toilet, walking down a dark street, being approached by a
stranger on the street, meeting someone alone I’ve only met on the internet before, having
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an intimate medical examination or being security searched) depending on whether I
perceive them to be male or female. Like most women I will instinctively risk assess, take
precautions, and feel more or less comfortable in these situations depending on the sex of
the other person.
66.

My feminism. I am a feminist in that I believe in the need for action to advance women’s
rights to achieve the political, economic, personal, and social equality of the sexes. I believe
that the two sexes are a material reality resulting from evolution through natural selection,
and that any differences that exist as a result are not a reason not to pursue equality of
rights and opportunities. I believe that restrictive gender stereotypes are damaging to both
men and women, and that girls and boys should be encouraged to follow whatever interests
they want, rather than be directed to conform to gender stereotypes.

67.

Benefiting and valuing single sex services, throughout my life. As a girl: When I was
a little girl my father used to take me and my sister swimming and we would go with him to
the men’s changing room. When we got to an age where this was no longer appropriate
and we could manage on our own, we took ourselves to get changed in the women’s. Being
able to change and use the toilet in private is important for girls and young women gaining
independence from parents. As a young woman I used to swim and sunbathe with my mum
and sister at the Kenwood Ladies pond and we valued the privacy of this women-only
space. I got my first period whilst out on a day trip to the beach at Camber Sands and I can
vividly remember going to the public conveniences and rinsing out my clothes at the sink. It
would have been humiliating to do this with men and boys watching.

68.

In education: As a young woman I went to an all girls school, and sixth form at a girls
secondary school that was founded by feminist pioneers. We were taught that girls and
women could be and do anything (we also attracted regular flashers who stood across the
road, and men who followed us down the street in our gym skirts). When I went to university,
I was given a shared a room in halls of residence with another young woman, on a floor
shared with other women and where the toilets and showers were female only. I would not
have been asked to and would not have been comfortable sharing a bedroom with an
unknown male student. Similarly when travelling I have stayed in women-only dorms at
youth hostels.

69.

As an adult: When I go to the gym I use the women’s communal changing room, the
showers and sauna. I do not expect to share these spaces with people with male bodies. I
am a scout leader, and when we go away on camp there are women’s showers and men’s
showers, and if we share communal accommodation there are women’s and men’s sleeping
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spaces (separate from the young people). When I have stayed in hospital, I valued being in
a women’s ward. If I go to a club or a concert, a public building or through airport security
where I have to be patted down, I feel more comfortable knowing that it is a woman doing
this. I often use women’s toilets in public places, and women’s changing rooms in clothing
shops and departments. If I saw a man in these spaces I would leave and alert security. I
would not agree to have a bra fitted by a man. When I am being intimately examined by a
health care professional, I would like to know their sex in advance, and to be able to consent
or not consent to being examined by a man.
70.

When I get older: When I get old, or if I become ill and if I need personal care to help with
washing, dressing and going to the toilet I would like to be able to request a female carer.

71.

In any of these situations if I were compelled to share a space that is for women-only with
a male person and pretend that I perceive them as a woman, as is the policy that many
organisations are adopting, I would feel deeply uncomfortable, and that my personal
boundaries were being compromised. I would view this as violating my dignity and creating
an intimidating, hostile, degrading and humiliating environment for me.

72.

Family planning and maternity services: As a young woman I received clear, ageappropriate sex education which recognised the difference between male and female
bodies.

From the age when I became sexually active I have taken contraceptive

precautions, because I understand that as a woman having sexual relations with men I
could become pregnant. Without clear language about the reality of male and female bodies
these “facts of life” could not have been explained to me. My experience of being pregnant,
giving birth and recovery is that it remains fraught, risky, painful, scary and undignified even
in the best of circumstances. I would have been confused and humiliated and would have
felt dehumanised and unwelcome if “gender neutral” language had been imposed on me by
health services avoiding using the words women and female and instead referring to
“anyone with a cervix”, menstruators and pregnant people [57-58].
73.

My upbringing of my children: I have two sons. I have brought them up to understand
their sex and that of other people. I have encouraged them to believe that boys and girls
can do and be whatever they want in the world, and I have tried to avoid falling into
replicating social expectations that their personality, interests, hair or dress styles should
be limited by conformity to masculine stereotypes, that inconsiderate behaviour should be
excused by a “boys will be boys” attitude, or that showing weakness or emotion or engaging
in traditionally feminine activities means “acting like a girl”.
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74.

Depending on women only services in situations of greatest vulnerability I have never
had to use the services of a rape crisis centre or women’s domestic violence shelter, nor
have I been to prison. But I know from friends who have used women-only services how
important this was to them. These quotes from survivors of domestic violence are also
representative of the things I have been told in person about women’s shelters:
“The thought of accessing a service for survivors of male abuse and being confronted
with a male makes me feel panicky and nauseous, whether that male was there as a
supporter or a client.“ [423]
“In my case, being forced, with no recourse, to accept transwomen in what are
supposed to be safe spaces for women would have meant I would be unable to
access those services.“ [424]
“I’m currently accessing support services re sexual violence and would definitely not
feel comfortable doing so with any males present.“ [424]

75.

My activism. In 2012 I helped to start a campaign called “Let Toys Be Toys” [487-488]
which aimed to encourage toy retailers to stop marketing toys as being for one sex or the
other based on stereotypes about girls and boys interests. Although I moved away from the
campaign as my children got older and I was more involved with work, it remains one of the
things I am most proud of.

76.

Since I came to understand that my fundamental, everyday, and scientific, understanding
of sex is being challenged by proposed changes to the law towards “self ID”, and changes
in practice by organisations to make single sex services mixed sex I have engaged actively
in the public debate.

77.

In 2017 I began to notice and follow debates about sex and gender on the internet and in
the media, becoming increasingly more concerned in 2018 during the run-up to in the UK
government’s consultation on proposed reforms to the Gender Recognition Act 2004. I
came to understand that what was being promoted and proposed was not an administrative
simplification but a radical redefinition of “man” and “woman” as self-declared identities
rather than as categories based on sex. This is in direct contradiction to my belief that there
are two sexes, which are immutable and determined at conception, and that this, rather
than adoption of gender stereotypes is what defines being a man or a woman.
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78.

I will not say that I “identify as a woman” since I do not believe that being a woman is an
identity aligned to gender stereotypes. I reject the labels “cisgender” and its short form “cis”
for myself because I do not believe that the fact that I am clearly recognisable as a woman
means that I should be viewed as having an innate identity aligned to societal expectations
of femininity.

79.

While I was aware of pressure not to speak publicly about this topic, I decided, after having
spent a year reading and speaking privately with people about my concerns around gender
self-ID, that it was not consistent with my belief in the power of evidence-based debate not
to do so. I felt that it was my responsibility as a citizen and a person with her own circle of
influence, to articulate clearly my concerns about the UK government’s proposals, as well
as the wider adoption and advocacy of this policy by international organisations and other
governments.

80.

Therefore starting in August 2018 I began to include the topic of sex and gender amongst
my personal and political activism in the areas of life where I might make a difference; as a
citizen and voter, a writer and researcher, a person with an active social media account
(around 2,000 twitter followers at the time), as a scout leader and as part of my local
community:
(a)

I began to tweet about the issue from my account @mforstater, sharing
information and getting into discussions [492], [624-625], [709-714] [868-871]

[872-873], [874-875] although the majority of my tweets continued to be about other
topics during the time when I was a visiting fellow at CGD. I have tweeted materials
issued by grassroots organisations concerned with the impact of self ID on women’s
rights, including Fair Play for Women [573 -577] and [573 -577]
(b)

I started a separate Twitter account @2010Equality In December 2018 [640]
(partly in the hope of keeping my job, after complaints had been raised about me
tweeting on this topic, following the conversation above). I have used this account to
tweet analysis and information about the debates and policies on single sex
exemptions in the Equality Act. (see for example [641-647]).

(c)

I submitted a response to the government’s consultation on the Gender
Recognition Act and also wrote to my MP about it [493]
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(d)

I discussed the issue with friends, raised the issue in my local mothers
Facebook Group, and we started a local group of women who meet to discuss,
write to and meet with our local politicians, parliamentary candidates, council officials
and school leadership teams about relevant issues. [94]

(e)

I have taken part in peaceful demonstrations, for example attending a
demonstration to support Linda Bellos and Venice Allan at Westminster Magistrates
Court when they were facing a vexatious private prosecution [337-338]. I also went
to Stevenage Magistrates court to support local woman Kate Scottow who is facing
prosecution under the Communications Act because of tweets she posted [886]. I
have attended meetings held by Women’s Place UK and Fair Play for Women, two
grassroots groups set up analyse and discuss the issues of how to reconcile
transgender rights and the rights of women and girls. [409-411]

(f)

As a Scout Leader I have raised the issue of whether the Scout Association’s
transgender policy is in line with safeguarding and inclusion of all children, contributed
to a review of the policy [588-589] and I have also raised the issue with the CEO of
the Youth Hostels Association [799]. After posting about this issue on a scouting
forum on Facebook and in a discussion on Twitter, I was subject to abusive
comments, and I am was put investigation following a complaint from one of the men
who led the comments. [777].

(g)

I wrote a long-form article on the subject, International development: let’s talk
about sex, shared drafts of it and discussed the issue with colleagues at CGD and
more recently have written other articles (as referenced in paragraph 56).

(3) It is a belief as to a weighty and substantial aspect of human life and behaviour.
81.

The existence of the two sexes is critical to our understanding of human biology. This
underpins both medicine and arguably the most important idea for understanding society,
the theory of evolution by means of natural (and sexual) selection, as well as important
strands of feminism.

82.

The question of how to explain the differences and inequality between men and women,
and how legislation and policy should protect women’s rights and safety and address
inequality between the sexes, are weighty and substantial matters. I believe that addressing
this both in the UK and internationally depends on being able to define the sexes, and to
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talk coherently about the class of people with female and male biology. [264-266] [361-

366]
83.

The question of how the human rights of transgender and transsexual people should best
be secured, while also protecting the human rights of others (particularly women), is a
weighty question. It is becoming increasingly substantial as the number of people identifying
as transgender is rising and the basis on which transgender identity is claimed in the public
debate is shifting, from being a means to cope with a condition of dysphoria, to
fundamentally redefining the definition of man and woman. [339-341]

84.

The question of how best to treat people (particularly the growing number of children)
presenting at gender clinics is a substantial and weighty question for those involved, since
decisions are being taken at an early age which affect sexual function and fertility, and
which may benefit or harm the mental health of those individuals. Undertaking and
communicating research on this topic depends on being able to clearly express the reality
and immutability of sex. [345-347]

(4) My belief in the material reality and immutability of the two sexes, and that sex matters,
demonstrates cogency, seriousness, cohesion and importance.
85.

The belief that there are two sexes is largely uncontroversial, and is the basis of
international agreements such as the Convention on the Elimination of all Forms of
Discrimination Against Women (CEDAW) [135] as well as national legislation including the
UK Equality Act 2010. As Professor Rosa Freedman has written: “In international human
rights law the word ‘women’ has been defined as referring to biological sex.” [362]

86.

The belief that male and female sexes exist is cohesive with material reality, and reflected
in equality law. It is particularly important to the areas of healthcare, child development and
safeguarding and fairness in sports. It is reflected in practice in many areas of life including
the census, the practice of medicine and the existence of women’s charities and single sex
schools.

87.

I believe I have expressed my beliefs coherently in this statement, and in my writings on the
topic, as well as on social media.
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88.

Other people, including respected academics, have also articulated these beliefs and
analysed them through philosophical, scientific and political domains. [383-401], [412-

419]
(5)

My belief is worthy of respect in a democratic society and is compatible with human

dignity and fundamental rights of others.
89.

I believe it is self-evident that my belief that (1) sex is a material reality, (2) being female is
an immutable biological fact, (3) sex matters and (4) that it is important to be able to talk
about sex in order to fight for the rights of women and girls, is worthy of respect in a
democratic society, and compatible with human dignity and the fundamental rights of others.

90.

It is often argued that believing that human beings cannot literally change sex, and that
gender identity does not erase sex (and therefore that transwomen are not women) is akin
to homophobic prejudice. For example, as Janice Turner reported in the Times, events
where women have tried to meet to talk concerns about policies and proposed legal
changes to allow male people to access women’s services on the basis of their declared
gender identity, have been shut down based on arguments that “These evil women are
social conservatives who hate trans people. They’re like Tory bigots who brought in Section
28 and hated gays. They want to eradicate trans women; they incite violence against them.
They deny their humanity and want them dead” [198-200] too have been accused of these
things. None of these accusations is true.

91.

Recognising someone’s sex does not mean denying their humanity or wishing harm to
them. Not all, or even most, transgender and transsexual people believe that recognising
the reality of their biological sex undermines their dignity and rights. For example, Debbie
Hayton (a transwoman who accepts he is male) writing in The Economist on July 3 2018
puts it:
“I am not female and I know that I cannot become female, but I can and do live in a
way analogous to the way that women live.” [219]
In a compelling article, Hayton goes on to argue that
“Critical thinking is not hate; it builds understanding and establishes foundations that
are robust and can protect trans people without compromising the rights of women.
Transwomen are not the same as women, and it is disingenuous to try and argue
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that they are. That being said, there is much that we share in our day-to-day lives,
and we both face adversity and hardship, including oppression and prejudice. We
must, therefore, abandon philosophies based on wishful thinking and return to
concrete reality. Only then will we be able to work together with trust and
confidence, combat discrimination and build a better society that works for us all.”

[197a]
92.

Compassion for people with gender dysphoria, including for the challenges faced by those
who have decided that the best way for them to live their lives is to severely modify their
bodies, is entirely compatible with “gender critical” beliefs.

93.

It is clear that there are many cases where being clear about sex, is vital:
(a) to a transgender person’s own health and welfare
(b) for the health of others
(c) to securing fairness and human rights particularly for women and girls
(d) to recognising and protecting the rights of gay and lesbian people
(e) to safeguarding vulnerable people
Thus, while it may be polite to ignore a person’s sex in some situations, it is simply not the
case that expressing the belief that a transgender person remains the sex that they are,
and that in many cases they are clearly perceived to be, must necessarily cause a
fundamental harm to their dignity and human rights. Nor can it be true that making general
categorical statements of this belief such as “trans women are not women” harms any
individual’s human rights.

94.

That the belief that is worthy of respect in a democratic society is reflected in the fact that it
is:
(f) reflected in law
(g) widely held by the majority of people
(h) written about by academics and journalists undertaking serious analysis of the
problems with treating self identified gender as a replacement for sex in law,
policy and practice.
These reasons (a to h) are further outlined below.
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(a)

Recognising a person’s sex can be critical to a transgender person’s own
health and welfare

95.

Doctors and healthcare professionals as well as those acting in loco parentis for
children (such as teachers), should know the sex of those for whom they have a duty of
care. For example in May 2019 the New England Journal of Medicine reported on a person
presenting as an obese male with abdominal pains at a hospital emergency department
who went on to suffer a stillbirth. [405-408] The National Health Service data model
includes a field for people’s “self-stated gender” and a separate one for their “phenotypic
sex” (as observed objectively by health care professionals) [136-137] .However in practice
gender identity rather than sex is often recorded, putting people at risk.

96.

Recognising the reality of sex is particular important for individuals who are
considering social or medical gender transition, and who are exploring the risks and
benefits, including the loss of sexual function and fertility that can result from drug treatment
and surgery. Where these people are children, it is important that their parents and carers,
and professionals with a duty of care recognise the sex of the child, and that they are able
to acknowledge that is not literally possible to change sex, even if the child is at a stage in
their development where they believe that it is.
(b)

Knowing, and accurately recording a person’s sex can be important for the
health of others

97.

In blood donation, when screening for risk includes sex based factors such as men who
have sex with men being higher risk for HIV transmission. However both the NHS and the
American Red Cross now use self-identified gender rather than sex, losing the ability to
screen out blood from men who have sex with men in any case where one of those men
identifies as a woman. [476-479]

98.

In relation to pregnancy; distinguishing people who have the capacity for impregnation
from those with the capacity for ovulation and gestation, has obvious healthcare implications
in relation to the health of the person (i.e the woman) who may get pregnant, and the baby
which results. In the example from the New England Journal of Medicine given above, a
baby was stillborn because the possibility that the pains were labour pains was not
considered.
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(c)

Recognising that sex is different from self-declared gender identity is critical to
securing fairness and human rights for women and girls

99.

Recognising the difference between as person’s internally felt gender identity and
their actual sex is important to the dignity and fundamental rights of other people
using or providing single sex services. If people do not feel comfortable being in
situations of intimacy and vulnerability with people of the opposite sex, this is likely to relate
to their physical sex rather than their self-declared gender identity. For example, in a recent
human rights tribunal case in Canada, Jonathan / Jessica Yaniv, a male person identifying
as a woman, sued several homeworking beauticians who only provide services to women
for refusing to wax her testicles. The tribunal had to consider whether the female
beauticians, who were likely to experience being forced to handle Yaniv’s genitals as sexual
assault, were within their rights to refuse, or whether their belief that a person with a penis
and testicles is a man should be discounted in order to respect Yaniv’s belief that a penis
and testicles can be female genitalia. [461-467] The tribunal recently found in favour of the
beauticians ruling that Yaniv’s wish to have her scrotum waxed did not overrule the
homeworking women’s wish not to handle male genitals.

100. Women only services are particularly important for survivors of violence against
women. While some organisations argue that transgender males should be included
services for women who have experienced sexual assault or domestic violence, many
survivors and service providers say that this ignores the welfare of women who experience
trauma symptoms when there are biological males in these spaces. In May 2019 Karen
Ingala Smith, CEO of the women’s shelter NIA, gave oral evidence to the Women and
Equalities Committee about enforcing the Equality Act. As part of this evidence she stated:
“Since I said on Twitter and Facebook that I was coming here this morning, I have literally
been inundated with responses from women, survivors and service providers, who are
saying, ‘Please speak out for us. We are afraid’.” One survivor gave this quote:
“It’s no exaggeration to say female only spaces have saved my life. Perhaps more
importantly it wasn’t until I experienced them that I understood how vital they are, for
all women really, but especially for those of us who have been subjected to various
forms of male violence. Sadly no such space exists now, where I live. The services
that did exist are now either closed or have gone trans-inclusive. I want people to
understand that when you live with the after effects of complex trauma you can’t move
forward if you don’t feel safe. I do not feel safe around men – I don’t want to be like
that, I know rationally not all men etc… but my entire body has been primed for years
to expect danger and pain when men are present. Now I feel I’m being told it’s my
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own fault – I am the problem. That’s exactly what my abusers told me. Someone said
to me recently that as the numbers of trans identifying males are so low it’s not that
likely I would come across one in a women’s group but what they fail to appreciate is
once that space is opened up it ceases to be female only regardless of whether males
attend or not. When you are abused sexually and/or physically it’s an embodied
experience – that’s where the trauma is held. So bodies in this context matter. Yet we
are being asked to cut ourselves off from that fact and pretend they are irrelevant. No
one can heal from abuse while being forced to ignore reality and it’s abusive to ask
us to.” [441]
101. Sport involves competition between bodies, not identities. People with male bodies have a
clear and demonstrable advantage over people with female bodies, however they identify.
In contact sports, it can be dangerous for women to compete against people with male
bodies, however they identify. However, men who identify as women are already being
allowed to compete in women’s sports at every level [468-473]. As Dr Emma Hilton writes:
“Sport is meaningless without fair competition. Some people say that if a man
transitions into a woman this eliminates all the male performance advantage they had
as a man. Science does not support that claim. Male puberty locks in many changes
to the male body that simply cannot be reversed.”
She finds that the International Olympic Committee openly acknowledges that its decision
to admit trans women to women’s sport was political, not based on valid scientific evidence,
and that fair competition for females was not a primary concern. [442-453]
(d)

Recognising sex is critical to recognising and protecting the rights of gay,
lesbian and bisexual people

102. While the idea that “transwomen are women” and “transmen are men” has been strongly
promoted by lesbian, gay, bisexual and trans (“LGBT”) organisations, protecting the rights
of gay and lesbian and bisexual people to articulate their sexual orientation (and to be
protected from discrimination based on this definition) depends on the ability to distinguish
between men and women based on sex.
103. The idea that self-identified gender identity erases sex is in tension with the idea that people
have sexual orientations (related to sex, not gender identity). As philosopher Jane Clare
Jones writes:
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“Trans ideology’s conviction that the truth of our ‘authentic selves’, and of whether we
are man or woman, is based only and exclusively on ‘gender identity’ necessitates
the effort to deny that we fuck people’s bodies (at least in good part) on the basis of
the sex of those bodies, and that sexual attraction is sexual, in both senses of the
word. That is, the gay rights movement has wedded itself to an ideology that cannot
actually recognise that homosexuality is a thing. Given the social and physical power
imbalances, this doesn’t necessarily involve a clear and present danger to gay-men.
For lesbians, this is a first order existential threat. Not only are they being erased
along with the class of women in general, but their right to be exclusively attracted to
female-bodied people is being consistently challenged by some of the most rapey,
entitled misogynist bullying I have seen in my entire life.” [308]
104. There are increasing numbers of gay and lesbian people voicing disquiet about the
approach being taken. Connor Kelly, who describes himself as a gender non-conforming
gay man, wrote last year:
“people (most people I think, actually) want their friends and family and comrades to
be happy, and so pretend that they are the sex they say they are while knowing that
they are in fact the opposite sex. I know how this sounds, and I feel awful writing some
of these words because it feels like a deliberate and disruptive interruption of a
potentially very positive social etiquette. Who wants to make people feel bad? But I
believe we have gotten to a point where the pretence has grown out of all proportion
and rationality to the problem that it is designed to “fix” and is actually becoming
damaging. Damaging to gays and lesbians, damaging to trans people, damaging to
women and extremely damaging to open discussion and freedom of discussion on
issues of gender and sexual orientation”. [242]
105. Johnny Best, previously director of Manchester’s Queer Up North Festival, writes:
“Firstly, Stonewall’s version of transphobia didn’t seem to require any negative view
of trans people, let alone hate or unfair discrimination. All that was necessary to be
designated a bigot by the UK’s leading LGBT charity was to question whether trans
women and natal women might, in some ways, be different. Secondly, Stonewall’s
edict unquestioningly prioritised the wishes of trans women over those of natal
women. This seemed both arbitrary and unfair to me. [231]
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(e)

Recognising and being able to speak clearly about sex is crucial to
safeguarding vulnerable people

106. In the safeguarding of children and vulnerable people it is important to recognise that people
cannot literally change sex, and that someone who has simply declared a self-identified
gender identity remains physically no different from any other person of their sex – for
example in relation to pregnancy risk, sex-based patterns of offending, and the privacy and
dignity of others.
(f)

Sex is recognised as a protected characteristic in law, separate from “gender
reassignment”

107. Legal protections based on sex are contained in anti-discrimination legislation, primarily the
Equality Act 2010 in the UK. This defines the relevant protected characteristic as “sex”. A
woman is defined as “a female of any age”. The Equality and Human Rights Commission
states that
“In UK law, ‘sex’ is understood as binary, with a person’s legal sex being determined
by what is recorded on their birth certificate. A trans person can change their legal
sex by obtaining a GRC. A trans person who does not have a GRC retains the sex
recorded on their birth certificate for legal purposes.” [226]
108. Under the Gender Recognition Act 2004, a person may change their legal sex. However
this does not give them the right to access services and spaces intended for members of
the opposite sex. It is an offence for a person who has acquired information in an official
capacity about a person’s GRC to disclose that information. However this situation where a
person’s sex is protected information relates to a minority of cases where a person has a
GRC, is successfully “passing” in their new identity and is not open about being trans. In
many cases people can identify a person’s sex on sight, or they may have known the person
before transition, or the person may have made it public information that they are trans.
There is no general legal compulsion for people not to believe their own eyes or to forget,
or pretend to forget, what they already know, or which is already in the public domain.
109. If women and transwomen are conflated, the discrimination faced by women and the
discrimination faced by trans people – two different protected characteristics with two
different sets of causes – are being treated as if they were homogenous. But they are not,
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any more than race discrimination is the same as disability discrimination. As Professor
Rosa Freedman states:
“Individuals who are members of vulnerable groups have specific rights afforded to
them based on their characteristics. Members of racial minorities, persons with disabilities, women, children, and others are afforded those protections based on their
membership of a group. Expanding the definition of a group to include others undermines those protections. For example, women have specific protections based on the
history of discrimination, disempowerment, and of male privilege being afforded to
members of the other sex class. Expanding the definition of who is a woman would
undermine the object and purpose of those protections. That is not to say that
transgender individuals do not face discrimination or abuses, but their experiences
are not the same as those of women, or those of racial minorities, or persons with
disabilities, and the experiences stem from different reasons and spaces, even if there
are similarities across the board.“ [364]
110. In most social situations we treat people according to the sex they appear to be. And even
when it is apparent that someone’s sex is different from the gender they seek to portray
through their clothing, hairstyle, voice and mannerisms, or the name, title and pronoun they
ask to be referred to by, it may be polite or kind to pretend not to notice, or to go along with
their wish to be referred to in a particular way. But there is no fundamental right to compel
people to be polite or kind in every situation.
111. In particular while it may be disappointing or upsetting to some male people who identify as
women to be told that it is not appropriate for them to share female-only services and
spaces, avoiding upsetting males is not a reason to compromise women’s safety, dignity
and ability to control their own boundaries as to who gets to see and touch their bodies.
(g)

The belief that gender identity does not erase sex is widely held by the majority
of people

112. The view that gender identity does not overrule sex is shared by the majority of ordinary
people. A Populus survey undertaken in October 2018 found that 64% of people in the UK
do not believe that a person should be able to change the “gender” on their official
documentation through a simple process of self identification [292] 59% of people say that
a person with a penis who identifies as a woman is not a woman [293] and fewer than 1 in
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5 people agree that they should be allowed to compete in women’s sports, change in
women’s changing rooms or be housed in women’s prisons. [296-298]
113. The extent of concern by ordinary men and women to have an open and evidence-based
policy debate about these issues was demonstrated when I launched the crowd funder for
this case [701-703]. Comments included:
o

Good luck in your litigation. I support trans rights, but am disgusted by the way this
cause has been used to silence women.

o

I may not agree with your views but I 100% support your right to express them
without fear of losing your job. Good Luck.

o

How can you be fired for essentially repeating the contents of a Biology textbook?
Are all science teachers equally in danger? Wishing you all the luck and thank you
for doing this.

o

Thank you for speaking out for so many of us who don’t feel able to.

o

I don’t know if I agree with your opinion; but that is hardly the point. We must be
able to talk about these things.

o

As a gay man I feel it is imperative for gay and lesbian rights and safety that sex
be recognised as distinct from gender

o

Donating so that in future I can display my name on petitions like this.

o

“I read about this with such sadness. If identity politics means stopping legitimate
debate we will lose ourselves.”

o

“For me and my daughters and our right to speak the truth”

o

“Thank you for taking this case to court. I want my children to grow up with diversity
and equal rights but also with freedom of speech and safe spaces for women”

o

“Free speech must be the basis of any civil society and that includes the right to
debate and to disagree”

o

“Our laws must be debated. Knowledge and evidence must be brought to bear.
Freedom of thought and speech is paramount.”

o

“Women must have the freedom to openly state what we believe and to be able to
protect our established rights to women only spaces.”

o

“So important for women, for free speech, and for scientific fact. Women are hurt
and angry. Our turn to be listened to.”

(h)

Academics and journalists have written serious analysis of the problems with
treating self-identified gender as a replacement for sex in law, policy and
practice
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114. While there is strong pressure not to speak out or to debate this issue, over the past year
there have been increasing pockets of support for open debate. For example 12 eminent
philosophers including Peter Singer signed a letter of support for open debate [458-460],
mainstream journalists such as Janice Turner and James Kirkup have been writing about
the issues and MPs and MSPs such as Joanna Cherry QC and Joan McAlpine have raised
the issue in relation to reform of the Gender Recognition Act and the treatment of sex and
gender identity in the census. In December 2018 Turner was awarded “Comment Journalist
of the Year” for her work in writing about this issue [360]. In June 2019 MSP Joan McAlpine
was awarded “Tweet of the Year” at the Holyrood Magazine Political Awards for tweeting
on issues related to sex, the census and gender recognition [376-379] [420-422].
115. Discussion of laws, rules, policies and criteria cannot be done completely in the abstract.
As sports journalist Ben Dirs writes in relation to sport, discussing whether male people
should be allowed to compete in women’s sports
“requires discussing individual transwomen who are playing by rules written up by
politicians and governing bodies.” [468]
116. But, he argues:
“accusing critics of trans female participation in women’s sport of attacking and hurting
the feelings of trans women – or of having no sympathy or empathy for an oppressed
group – is a common tactic used by transgender activists to shut down the debate
and divert attention from common sense and scientific facts”. [468]
117. Similarly I have also drawn on individual cases of people in the public eye in exploring policy
questions about sex and gender. For example on 25 September 2018 I started a discussion
on twitter asking male friends who have taken a pledge (common in my sector) not to speak
on men only conference panels (“manels”) whether they would view the inclusion of “Pips
Bunce” (a man who identifies as “gender fluid” and sometimes dresses in female clothing
at work) as meeting their criteria of a panel that was not all-male [494]. Bunce had been
named as one of the FT‘s top 100 female champions of women in business, despite being
a man who identifies as “gender fluid”, and who usually goes to work at Credit Suisse under
his real name Phillip Bunce. Sometimes he wears dresses and a wig to work and asks to
be called Pip and treated as if he is a woman [249-251]. He does not claim to be a woman.
GENDER IDENTITY BELIEF
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Gender identity belief is a system of belief about sex and gender which I do not share
118. It has long been observed that a small minority of people experience feelings of unease
with their sex, and seek to live in the social role of the opposite sex.
119. However, over the past fifteen years a more radical notion has taken hold, particularly in
universities, and adopted by most mainstream LGBT and human rights organisations, and
all the main political parties. This is the idea that everyone is born with an innate “gender
identity” – a sense of being male or female (or neither, or both). It is a person’s gender
identity that indicates who they truly are. [340] According to this theory, no one can determine a person’s gender identity except that person, and no one else can challenge it. It
does not depend on or imply anything about their body or their appearance. As with the
religious concept of a soul, the experience of having a gender identity is entirely subjective.
120. Related to this is the belief that a simple declaration “I am a woman”, “I am a man” (or “I am
non-binary” etc…) is all it takes to override a person’s reproductive sex category, so that
“woman” and “man” are defined as people who identify as being a woman or a man
respectively. [101]
121. For example Stonewall say:
Everyone has a gender identity and expresses their gender in a unique and personal
way. This could be through the clothes you wear, the way you stand, the interests you
have. Someone else can’t tell you what your gender identity is – only you know how
you feel and you should never feel pressured to label yourself or fit in with other
people’s ideas.“ [25]
122. As Rachel Stein of Stonewall writes
“Trans women have every right to have their identity and experiences respected too.
They are women – just like you and me – and their sense of their gender is as
engrained in their identity as yours or mine. Being trans is not about “sex changes”
and clothes – it’s about an innate sense of self. To imply anything other than this is
reductive and hurtful to many trans people who are only trying to live life as their
authentic selves.” [56]
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123. Proponents of this belief assert that “trans women are women” and “trans men are men”,
not just as a compassionate legal fiction, or a polite social convention, but literally and in
every way, and believe that this is true from the moment they identify as women, or even
earlier, and does not depend at all on how they are viewed by others. [10-16], [17-19],

[20-24]. GIRES for example say:
“Transition does not indicate a change of gender identity. The person still has the
same identity post transition; the changes are to their public gender expression.”

[123]
124. People holding this belief claim that a penis and testes can be female anatomy, if they
belong to a person with female gender identity. As Gendered Intelligence, an organisation
funded by the UK government and the National Lottery to give guidance and training to
schools and young people, argue:
“A woman is still a woman, even if she enjoys getting blowjobs. A man is still a man,
even if he likes getting penetrated vaginally.” [5]
125. Dr Deanna Adkins, founder of the Duke Center for Child and Adolescent Gender Care in
North Carolina states
“a person’s gender identity (regardless of whether that identity matches other sexrelated characteristics) is fixed, cannot be changed by others, and is not undermined
or altered by the existence of other sex-related characteristics that do not align with
it.” [43]
Philosopher Katherine Jenkins says:
“since gender identity is not determined by what kind of genitals someone has, a
person with a female gender identity might well have a penis. In other words, yes,
some women do have penises.” [59]
126. Similarly getting pregnant and giving birth are said to be something that men can do. [57-

58]. A male person with a beard who absolutely looks like a man is every bit as much a
woman as female person if they say so. [27-34]
127. We can summarise this belief as “gender identity belief”.
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128. I do not share this belief. But I believe it meets the conditions for being a protected belief.
129. It satisfies the criteria in Grainger v Nicholson:

(1) It is genuinely held
130. A significant minority of people in the UK are willing to make statements aligned to the belief
e.g. a representative survey carried out in the UK found that 19% of people would consider
a male person with a penis who identifies as a woman to be a woman. This ranged from
38% of 18 to 24 year olds to 11% of 65+ year olds. [293]
131. Not everyone who states that “trans women are women” or that a person with a penis can
be a woman necessarily shares the gender identity belief. Some people are willing to
express these statements because they feel it is the right thing to say out of kindness, or
out of pragmatism or fear for being accused of “transphobia” if they admit that they
recognise that there is a difference between being a woman and being a man who identifies
as a woman. Some people are willing say these words, and to use phrase such as “sex
assigned at birth”, but in actuality believe that the two sexes are in fact a material reality
recorded at birth – they may reconcile this by reading the words “women” and “man” to
mean a fuzzy social category based on sex, which can exceptionally include people of the
opposite sex on an honorary basis because of a psychological condition i.e. “trans women
are [honorary] women”.
132. Nevertheless it is clear that some people who declare that “trans women are women” and
“trans men are men” and that people who identify as “non binary” are neither man nor
woman, believe this to be true. This involves completely redefining what it means to be a
man or a woman.
133. People who appear to believe this include some but not all people who identify as
transgender, people who identify as trans rights activists or allies, many gender studies
academics and the recent cohort of feminist philosophers, and students who have been
taught by them, and postmodernists in general. It appears to be a belief shared by a higher
proportion of young people and university graduates than the general population.
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134. Dr Deanna Adkins, for example, founder of the Duke Center for Child and Adolescent
Gender Care in North Carolina states:
“A person’s gender identity refers to a person’s inner sense of belonging to a
particular gender, such as male or female.
Gender identity is a deeply felt and core component of a person’s identity.
Everyone has a gender identity.
Children usually become aware of their gender identity early in life.
Most people have a gender identity that aligns with the sex they were assigned at
birth. However, for some people, their deeply felt, core identification and self-image
as a particular gender does not align with the sex they were assigned at birth. This
lack of alignment can create significant distress for individuals with this experience
and can be felt in children as young as 2 years old.
Gender identity cannot be voluntarily altered including for individuals whose gender
identity does not align with their birth-assigned sex.
…
The cost of not assigning sex based on gender identity is dire. It is counter to medical
science to use chromosomes, hormones, internal reproductive organs, external
genitalia, or secondary sex characteristics to override gender identity for purposes of
classifying someone as male or female. Gender identity does and should control when
there is a need to classify an individual as a particular sex.” [48]
135. Rebecca Kukla, a Professor of Philosophy at Georgetown University who advocates the
gender identity view of feminist philosophy, says:
“I think people have a special kind of authority when it comes to avowing their own
gender, because having such avowals respected is deeply tied to respecting
someone’s right to privacy and self-determination. Conversely, telling someone they
are wrong about their avowed gender is a kind of ethical violence against them.” [129]
136. Children and young people are likely to believe in what they are told about the nature of sex
and gender identity if they are educated along these lines from an early age. Children in

34

SB 37

schools are being told that “trans girls are girls” and “trans boys are boys” before they
understand about reproductive biology, or about sexuality. For example the children’s book
“Introducing Teddy” in which Teddy says “In my heart, I’ve always known that I’m a girl
teddy, not a boy teddy”. The book tells five year olds “girl or boy, only you know who you
are on the inside”. [55]
137. This belief can be expressed as the idea that people who transition have always been the
gender to which they transition. For example Mari Brighe writes in Autostraddle:
Trans women are women. Period. End of story. We’re not “women who used to be
men.” We’re not “men who identify as women.” We’re not “males who identify as
women.” We’re not “men who became women.” WE ARE WOMEN. Stop putting
qualifiers on our womanhood. It’s offensive, hurtful and cruel to insinuate otherwise.
Our past, present, and futures are ours to define and no one else’s. Even if we didn’t
figure out that we were trans until well into our adult lives, it absolutely does not mean
that we were ever boys or men. Many trans women feel that they’ve always been
girls, or at the very least, that they’ve been boys. You don’t have any right to tell me,
or any other trans person, that they were ever a particular gender, just as I have no
right to tell you what gender you are.” [22]
(2) It is a belief and not an opinion or viewpoint based on the present state of information
available
138. Gender identity as described by its proponents is a quasi-metaphysical property or essence
that is fixed, unchanging, and that may not be challenged. Alternatively some proponents
claim that it is something that individuals can choose. In either case it must be believed and
respected without question.
139. As such it is unfalsifiable and akin to the existence of a soul or some other non-material
entity whose existence cannot be tested or proved. For example MP Layla Moran said in
Parliament in response to a question about whether she would feel comfortable sharing a
changing room with a male bodied transwoman “I believe that women are women, so if that
person was a trans woman, I absolutely would”. She saw no problem with viewing a male
person with a beard as fully and completely a woman: “There are many forms of the human
body. I see someone in their soul and as a person. I do not really care whether they have a
male body.” [97-98]
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140. The idea that some men have a female essence or souls (and vice versa) which can only
be identified by themselves is not amenable to refinement and testing through research. It
is clearly a belief and not an opinion or viewpoint based on the current state of knowledge.
141. The idea that gender identity should be accepted based on a simple self-declaration, and
that this can over-ride sex is an assertion of belief, not an opinion or viewpoint based on a
set of facts.
(3) It is a belief as to a weighty and substantial aspect of human life and behaviour.
142. For people who feel that their inner “gender identity” is an important part of who they are, it
is a weighty and substantial matter in their life, which may be a daily preoccupation and an
important feature of their happiness and mental wellbeing. For example Katherine Jenkins
argues:
“Trans people who are forced to move through society in a way that is fundamentally
at odds with their gender identity report that this is a deeply distressing and harmful
experience, and there is every reason to believe that these reports are truthful.” [61]
(4) It demonstrates cogency, seriousness, cohesion, and importance
143. This belief is promoted by academics and university departments [67-69] [70] [128-129]
and major organisations such as Amnesty International and every major political party in
the UK, suggesting that it is viewed as being coherent, cogent and serious.
144. Philosopher Katherine Jenkins states
“Gender identity is not determined by a person’s body type, personality, or social role.
Rather, it’s a matter of how someone feels most comfortable navigating our gendered
society. Trans people are people whose gender identity is different from the way they
were categorised as male or female at birth based on their body.” [60]
145. More formally she sets out this conception of “gender identity” as an inner sense of
“locatedness” in relation to social norms about personality, occupation, hobbies, modes of
interaction, and modes of self-presentation, and says that this meets the “required criteria”
she argues as the basis for a coherent definition: (1) its should render plausible the idea
that gender identity is important and deserves respect; (2) It should be compatible with the
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norm of “First Person Authority” a principle stating that a person should be treated as the
final and decisive authority on their own gender identity; (3) It should be compatible with the
idea that some trans people have a need for transition-related surgery and/or hormone
treatment and that other do not; (4) The definition should be clear and non-circular; (5) The
definition should apply equally well to binary and non-binary identities; and (6) The definition
should combine well with broader critiques of current gender norms. [75-79]
146. It is part of a coherent broader system of thought embedded in post-modernism, queer
theory and third wave feminism drawing on the work of academics such as Michael
Foucault, Judith Butler. This cannon of thought views oppression not as coming from
material relations of power but from discourse; the act of labelling and naming things. Sex
is not a set of natural categories but is produced by discourse in the same way that saying
“I do” at a wedding or an umpire saying “that’s out” in tennis generates a result. A child
becomes a girl or a boy through the performative act of the statement “it’s a boy” or “it’s a
girl” at their birth. They are assigned an identity. The social categories of sex are culturally
constructed through the repetition of stylized acts in time, and are therefore fluid as people
can make new performative statements “I am a man” or “I am a woman”. [100] As Alex
Byrne, professor of philosophy at MIT notes: “If Butler is right, then radical possibilities open
up. If we construct sex, we might be able to demolish it, or construct it differently. The idea
that sex is socially constructed did not originate with Butler, but her influence has been
enormous, both in academia and popular culture. You can find the idea endorsed in
sociology, gender studies, and philosophy – it sometimes even makes an appearance in
psychology”.
(5) It is worthy of respect in a democratic society, is compatible with human dignity and
fundamental rights of others.
147. Some people believe that they have an innate gender identity, which is only knowable to
themselves and/or that by performatively uttering the statement “I am a woman” they are a
woman. It is their right, worthy of respect in a democratic society to believe this about
themselves.
148. Some people believe that everyone has an innate gender identity. They believe that if
someone calls herself a woman this reflects that she is performatively expressing a gender
identity rather than declaring an objective fact about her sex. For example “feminists for
fiscal justice, tax and economic policies” wrote a statement declaring [112-115]
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“We affirm that trans women are women, trans men are men, and non-binary gender
identities are valid. We unreservedly reject any linking of gender to a “biological” sex
binary. We believe in challenging such analysis, as it bears no relation to modern
scientific understandings of the expression of sexual differentiation in humans and,
more importantly for our purposes, bears no relation to the patterns of gendered
oppression, including economic, social and political exclusion, experienced by all
women.”
This belief is worthy of respect just as a religious person’s belief that everyone has an
immortal soul is worthy of respect (even if those other individuals themselves don’t believe
that they do).
149. People who believe that everyone has an internal gender identity, and that this, rather than
facts about their body, is what makes them male or female, may feel they themselves should
therefore be comfortable undressing, washing, receiving personal care, being intimately
searched or sharing sleeping accommodation with people of the opposite sex who declare
that they have the same gender identity.
150. What I believe is not worthy of respect is the further belief that others who do not share this
belief (including children) should be compelled to pretend that they do share it – for example
in practical terms that they must not refer to a person’s actual sex in any circumstance, that
they can be compelled to refer to someone with pronouns which relate to the opposite sex
than the one they really are, that crimes committed by men should be recorded as being
committed by women, that individuals must undress, wash, sleep or receive personal care
in “single sex” spaces which include members of the opposite sex, that women escaping or
recovering from male violence cannot be given the security of a female only shelter or
support service, or that people and organisations should ignore a person’s sex as a risk
factor where it is relevant (such as in relation to healthcare, pregnancy or blood donation).
151. In short, I would argue that the belief in gender identity per se is worthy of respect in a
democratic society and does not infringe the rights of others per se. However, where it is
taken to a further stage of requiring that everyone else share or pretend to share in this
belief, I believe it is not compatible with the rights and freedoms of others, in particular the
rights of women and girls.

Conclusion
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152. Some people believe that what makes a woman is the fact of female biology (“gender critical
belief”) Some people believe it is a sense of innate gender identity (“gender identity belief”).
153. It is not necessary to compel people to share each other’s beliefs in order to live in a tolerant
society. The vast majority of people believe that sex is a material reality which is not erased
by gender identity. The philosopher Jane Clare Jones writes:
“It should be pretty evident that any political program based on attempting to reframe
such a fundamental aspect of human perception is only going to succeed by using
totalitarian methods. By relentlessly drilling its axioms into public consciousness and
by making people who reject them pay a very high social price.” [307]
154. Speaking at an event at the House of Lords, barrister Julian Norman argued:
“Failure to share someone’s belief is not the same as mockery or disdain for it. It
cannot be beyond the wit of the legislature to protect the beliefs of those who believe
they have an innate gender, protect the rights of others to agnosticism on the point,
whilst also maintaining sex based protections.” [272]
155. In everyday life people with different fundamental beliefs are able to get along through
ordinary pragmatism, tolerance and consideration. For example a person who believes in
an afterlife, and one who believes in a purely materialist explanation of human life, will have
completely different and incompatible understandings of the word “death”. Nevertheless
they can comfort each other at a friend’s funeral or act as healthcare providers for each
other.
156. Similarly when a person who believes in gender identity refers to me as “she” they are
asserting a belief that I do not share, that I feel at ease with social conventions and roles
assigned to women. When I refer to someone as “she” I am usually reflecting my perception
of their sex. When I choose to refer to a transwoman as “she” I am doing it to be polite,
recognising that it helps that person feel comfortable. Whereas for a person who believes
in gender identity, it reflects their belief that gender identity is what defines a woman. These
beliefs are incompatible. But that does not mean people with different beliefs hate each
other or can’t get along.
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157. Where there are practical consequences of these different beliefs, such as in the criteria for
who should be allowed to compete in women’s sports, or housed in women’s prisons, or
single sex hospital wards and refuges, how statistics about sex and transgender identity
are collected or how children who experience gender dysphoria should be treated, it is
critical that we are able to talk clearly about the different conceptions and their real world
implications.
Statement of Truth
I believe that the contents of this witness statement are true.
23 Oct 2019

Maya Forstater

Date
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CASE NUMBER: 2200909/2019

B E T W E E N:
MS MAYA FORSTATER
Claimant
-andCGD EUROPE (1)
CENTER FOR GLOBAL DEVELOPMENT (2)
MASOOD AHMED (3)
Respondents
MAYA FORSTATER
SUPPLEMENTARY WITNESS
STATEMENT:
RESPONSE TO CLAIR QUENTIN

I, Maya Forstater, of 68 Grange Street, St Albans, Herts A13 5LY, will say as follows:
1.

I make this statement in response to the Witness Statement of Clair Quentin, which was
received by my solicitors on 25 October 2019. I did not know and could not reasonably
have foreseen that the Respondent would call Clair as a witness and therefore could not
have addressed the points they make in their witness statement prior to having received
that statement. There are too many points of disagreement for me to go through all of them,
but in this witness statement I will address the most salient points. Numbers in square
brackets refer to pages in the beliefs bundle.

Paragraphs 3 to 13: Clair’s characterisation of gender critical beliefs
2.

I do not recognise Clair Quentin’s characterisation of gender critical beliefs, which does not
engage with anything that I have written, nor anything written by others so far as I can see.

3.

In particular throughout their statement Clair conflates sex and gender identity. For example
in paragraph 7 they say “Gender critical” people believe “that birth-assigned genders are
immutable and that trans people’s genders are therefore not valid” and in paragraph 8 “the
concept of ‘biological sex’ to which [gender critical people] appeal is gender by another
name.” This is not accurate. Gender critical people believe that sex is immutable and is
observed at birth, not assigned. Self-declared gender identity is valid as a form of selfexpression, but not as a description of someone’s sex.
1
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Paragraph 14 : the “street violence wing” of the gender critical movement
4.

Clair claims that “The ‘gender critical’ movement has a street violence wing”. This is not true.
There is no “street violence wing”. What Clair is referring to is people handing out leaflets,
with absolutely no violence or threat of violence attached. At [893-908], you can see the
leaflets that were used in this campaign, photos posted by women who took part in the
leafleting campaign, and posts by Fair Play for Women on their Facebook page [909-910]
about the leafleting in Moss Side. To rely on this as evidence of a “street violence wing” is
absurd.

5.

Clair claims that I tweeted in defence of the leafleting and referred to a tweet they had
written condemning it, but that I subsequently deleted my tweet. I have no recollection of
this and do not believe it happened. I would certainly defend the leafleting as a valid
exercise by women of their democratic right to participate in a government consultation, but
I do not recall tweeting about this, and in general I do not delete tweets (apart from for very
occasionally for broken links or factual errors).

Paragraphs 21-27: accusation of transphobic bullying
6.

Clair accuses me of transphobic bullying of them in my tweets from 25 September
2018 to 2 October 2018. I wholly reject this accusation.

7.

Paragraph 21. As Clair states, we are both participants in “Tax Twitter” and have mutual
professional connections. We also occasionally attend the same events, for example we
both presented at a Journal of Tax Administration symposium in May 2016, and at the Tax
Justice Network annual conference in 2017, and recently both attended an event hosted by
Luminate Foundation on “public accountability challenges and the role of the Big Four”. If
either of us were bullying each other on the internet it would be highly unprofessional and
intimidating behaviour.

8.

Paragraph 22. Clair states that “If Maya tweets about non-binary assigned-male-at-birth
people she is not necessarily tweeting about me, but if she engages in discussion with
mutual acquaintances on Tax Twitter about non-binary assigned-male-at-birth people within
the tax policy community, there is clearly an extent to which she can be characterised as
talking specifically about me.” I would agree with Clair on this (although I would not use the
language of “assigned male-at-birth” since I believe that sex is observed at birth not
assigned). If I were to tweet about such a person within the tax policy community, it would
2
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be reasonable to assume that I was meaning to refer to Clair without using their name.
(Referring to someone in this way is known as “subtweeting”. A feature of a subtweet is
that as the person who is targeted is not copied in to the tweet, they do not receive a
notification from Twitter and won’t necessarily see the tweet). I have never done this to
Clair.
9.

Paragraph 24. Clair suggests that I was subtweeting them in my tweets of 25 September
2018 to 2 October 2018 [494-554]. This Twitter discussion began when I asked the question
“for my male twitter friends who have pledged not to appear on all male panels” what they
would do if asked to appear on panel with one other man and Pips / Phillip Bunce, a Credit
Suisse executive who had recently accepted an FT award as one of the Top 100 Female
Champions of Women in Business, despite making no claim to be a woman.

10.

Clair’s interpretation that these tweets were directed at them is not correct. That was never
my intention and I do not think it is a reasonable interpretation. Twitter is an open network
with many overlapping communities. Clair Quentin and I currently have 229 mutual followers
(according to the application https://tweepdiff.com/). We would have had a similar number
of mutual followers in October 2018. I had around 4,000 followers at the time. This suggests
our mutual followers represented around 5% of the people who might have seen my tweet.
As far as I can see none of our current mutual followers took part in the discussion in
October 2018.

11.

These tweets were not intended for tax twitter at all, but to ask a question to colleagues in
the development sector, where the “manels” pledge is very common and is also called the
“Owen Barder Pledge”, popularised by my former colleague Owen Barder [887-889]. Nor
were the tweets exhorting anyone to do anything. The question about “manels” was to
explore how people think about sex and gender in relation to a hypothetical practical
question in their own professional life. Phillip/Pips Bunce had put themselves in the public
eye by accepting the FT award and I thought it was fair enough to use this media story as
a conversation starter. I said towards the end of the discussion “You can colour me totally
surprised that the good people of development twitter (at least most who’ve chatted with
me) say they believe that male people can be women, in some real sense”. [540] This
reflects the fact that it was primarily development people who had taken part in the
conversation.

12.

At the time when I tweeted this question I don’t believe that I was aware of Clair’s nonbinary identity. I knew them to be a man (David) who in recent years had displayed a taste
in gender non-conforming clothing and expressed views on transgender politics. For
3
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example in March 2018 I had responded to a tweet where @_davidquentin called feminist
commentator Caroline Criado Perez a “TERF” [890] (because of the way twitter works this
now shows up as being tweeted by @_clairquentin, but at the time they were tweeting as
@_davidquentin). I asked what Caroline had said that was objectionable, but did not receive
any response. So while I knew in October 2018 where David stood on trans politics, I did
not know them as Clair or as non-binary (I am not using Clair’s previous name here to be
offensive but to reflect the facts as I understood them at the time).
13.

Paragraph 25: Clair states that in my tweets in October 2018 I was asking my followers on
tax twitter to “pressurise the organisations organising such panels to also misgender me by
recognising the objection” [i.e the objection against an all-male panel].” Clair says “In other
words she was trying to make the entire environment of tax policy debate an endemically
unsafe one for me personally, as someone who experiences dysphoria when gendered as
a man.”

14.

As explained in paragraphs 10 -12 my tweets were not exhorting anyone to do anything,
they were not directed at Clair personally, nor at tax twitter, nor did I know at this time that
Clair did not identify as male, although I understood them to be gender non conforming in
dress style. The conclusion that I was “trying to make the entire environment of tax policy
debate an endemically unsafe one for [Clair] personally” is wrong. I was not intending to
‘subtweet’ Clair and I have never sought to bully or otherwise denigrate them. I don’t think
any of my actions could reasonably be said to have had that effect.

15.

In relation to the substantive question about the “manels” pledge, Clair argues that men
who have made a commitment not to be on all-male panels in order to advance women in
their profession should not pursue their commitment in a situation where there is a male
person who identifies as non-binary on the invite list, as this may exacerbate feelings of
dysphoria. I have sympathy for Clair’s dysphoria, and will call them by the name of their
choosing and try to refer to them using the pronoun of their choosing as a courtesy. But I
disagree with their assertion at paragraph 25. If someone has made a personal pledge (or
an organisation has a policy) which aims to advance women in public life, this should not
be abandoned in order to avoid offending male people who do not believe that their sex
gives them any advantage in society. A man responding to an invitation by asking the
organisers (sensitively) if a female expert speaker can also be invited to be on the panel
does not require them to ostracise the non-binary person.

16.

Paragraph 27: Clair states “It could be argued that Maya was substantively seeking better
gender representation on the basis that a panel with only me and some men on it would
have too few women, but the effect of her actions is that trans people are specifically harmed
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because their gender identity is called into question.” This illustrates the fundamental
difficulty highlighted in paragraph 3 of this statement, of talking about this topic without
clearly differentiating sex and gender identity as concepts. If I say that a group of people
are “all male” I am referring to their sex. I am not calling into question their gender identity,
since I am not referring to gender identity. A group that is all male may display diversity in
terms of other features such as race, class, disability, sexual orientation and gender
identities and presentations, but it still does not contain any women. As women were only
allowed into institutions such as the electorate, universities, parliament and the professions
in the past hundred or so years, and are still underrepresented in many arenas, I believe
we must continue to be able to talk about women as a sex without fear of causing offence.
This does not preclude also addressing disadvantage due to race, class, disability, sexual
orientation and transgender identity.
Paragraphs 27-28: condemning online bullying and exclusion
17.

Clair states in paragraph 27 that I seek to impose my views about gender on them, to
their “possible exclusion from public debate” and goes on in paragraph 28 to say “I do not
believe that a responsible and inclusive NGO could possibly associate itself with such
conduct”. I do not accept that I seek to impose my beliefs about gender on Clair or on
anyone. I understand that some people have a belief in the primacy of gender identity which
I do not share, and I argue that society should be able to accommodate people with both
sets of beliefs. The conduct I have undertaken is to write and tweet thoughtfully about
gender and sex and the policy and legal questions about how to support the human rights
of both women and transgender people. I believe that if anything it is Clair who seeks to
impose their beliefs about gender on me and on anyone else who doesn’t share them. For
example, I use the word “male” to refer to sex, not gender, and to me it is perfectly proper
to characterise a panel that has all male people on it, none of whom has transitioned in any
meaningful sense, as an all-male panel, but Clair believes I am a bigot if I don’t subjugate
my own beliefs to theirs in order to “respect their identity”.

18.

I agree that seeking to exclude someone from public debate by urging individuals or
organisations to ostracise them from professional and social life would be appalling
behaviour. Had I been aggressively tweeting about an individual person (Clair Quentin) in
a disparaging and intentionally hurtful way this would be deplorable. I have not done this. I
can be argumentative and forthright on twitter, and critical of organisations, but I do not
engage in personal abuse or harassment of individuals, and I would not condone such
behaviour.
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19.

I was shocked and surprised, therefore, to learn that the Respondent had called Clair as a
witness, as this is precisely the behaviour that they have engaged in, towards me:
(a)

On October 17 2018 (as I now know, having looked up these tweets in relation to
Clair’s statement) Clair (then tweeting as @_davidquentin) followed up on accusing
the Fair Play for Women campaign of inciting violence by saying:
“This isn't some kind of toxic social media spat that you can ignore. People you
interact with on Twitter - yes even seemingly cosy #taxtwitter - are positively
campaigning for me to get beaten up if I step out of the house in anything other
than male presentation.
I'm grateful that you ignore their expressly anti-trans tweets, but you would
ostracise them completely if their brand of bigotry was racism or homophobia
so ... wtf??” [912]
This statement is a subtweet that targets me for ostracism. I am the only member of
“tax twitter” who had been publicly supporting the Fair Play for Women campaign.
Clair was publicly declaring to our mutual followers that I was campaigning for them
to get beaten up (which of course I was not, and would not).

(b)

On 6 March 2019, Clair again wrote a thread [918-919] subtweeting me, using a
screenshot from an article I had posted on twitter [668 -675]. They addressed both
me and other people who had reacted positively to the article as “you Nazis” (they
also mentioned “a very short cis man” and “a cis woman who displays obvious male
pattern baldness” who had tweeted the articles – these are subtweeted insults clearly
recognisable as specific people who had liked or retweeted my article, to any member
of tax twitter who read this thread, including the targets themselves).

(c)

On 9 March 2019 (after I had tweeted that I had lost my job at CGD over this issue)
Clair tweeted “When I learn that an anti trans bigot has lost their job because of their
anti trans bigotry” and linked to a photo of what was said to be the world’s smallest
violin. [910] They have since deleted this tweet. (The screenshot of this tweet, taken
at the time confirms that Clair’s handle remained @_davidquentin at this time, in the
other screenshots taken recently twitter updates their handle to its current
@_clairquentin form)

(d)

On 14 June 2019 Clair began to use my name directly. They wrote a long thread about
6
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me, including screenshots out of context and with headlines which misrepresented
my arguments, telling a mutual professional acquaintance “I don’t know why you are
engaging with the anti-trans hate cultist Maya Forstater… She is just using her
residual position as a tax tweep to launder her bigotry”. Clair urged people on tax
twitter to block me or to “tell her she is wrong to her face” “and don’t debate with her;
like every far right bigot under the sun, that is the platform she craves to spread her
hate to bystanders.” [923-927]
(e)

As mentioned in paragraph 7, in October 2019 I recently attended an event, which
Clair also attended. We did not speak. Clair later tweeted about the event, ending
their thread with “please stop inviting known anti-trans bigot Maya Forstater to these
things. I get that you like to have a token right-winger at this kind of event but can’t
you get some speccy neoliberal wonk-type rather than a reactionary anti-LGBT hatemonger?” [935]

20.

I am not a Nazi. I am not far right, or even right wing. I am not anti LGB or T. I am not a
hate monger or a bigot. I do not seek to spread hate and do not and have not ever supported
any violence against anyone, including trans people or Clair specifically. These accusations
are baseless and hurtful. I had coped with this escalating abuse by ignoring Clair on Twitter
and trying not to show how emotionally hurtful (as well as potentially professionally
damaging) it is to be called such names in public.

21.

I hoped that they would grow bored of bullying me, and that others would see this behaviour
for what it is (which in the main they do; members of tax twitter I have spoken to are privately
horrified). Tax Justice NGOs have allowed Clair to resign from technical advisory groups
rather than accede to their demands to banish anyone calling for debate on the issue, which
Clair labels “tolerance of anti-trans bigotry”. For example Clair resigned from the Tax Justice
UK’s technical panel in November 2018 [915-917] because fellow panel member Jolyon
Maugham tweeted “ I think of the painful debate between some trans men and women and
some born male and female about whose rights should take precedence. That is question
to which there is no good answer. All we can have is a process, a search for mutual respect.
[891-892]. Similarly they resigned from the technical advisory group of the Fair Tax Mark
[922] after its Chief Executive, Paul Monaghan tweeted that my article of 6 March 2019 was
“brave, reasoned and sensitive” [921].

22.

That CGD apparently condone Clair’s extraordinary unprofessional, intolerant, antiintellectual, anti-democratic and bullying behaviour, and have given them another platform
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where they can further publicly vilify me, is a disappointment to me about an organisation
which I once admired and respected for its commitment to fostering open, respectful debate.
Statement of Truth
I believe that the contents of this witness statement are true.

3 November 2019

Maya Forstater

Date
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IN THE EMPLOYMENT TRIBUNAL
LONDON CENTRAL

CASE NUMBER: 2200909/2019

B E T W E E N:
MS MAYA FORSTATER
Claimant
-and-

CGD EUROPE (1)
CGD (2)
MASOOD AHMED (3)
Respondents

WITNESS STATEMENT OF
KRISTINA JAYNE HARRISON

I, Kristina Jayne Harrison, of

, will say as follows:

1.

I make this statement in support of Maya Forstater’s claim for belief discrimination.

2.

Numbers in square brackets below refer to pages in the Belief Bundle unless
otherwise indicated.

About me

3.

I am a 54 years old transwoman, that is (properly) a person who lives as a woman but
was born biologically male and (usually) socialised as a male. Over two decades ago I
went through a full medical “transition” consisting of hormone treatment and numerous
surgeries, including Gender Reassignment Surgery (GRS) after struggling with gender
for most of my life, battling increasing depression and finally, suicidal thoughts.

4.

Today, instead of contemplating suicide I am a happy, proud, well-adjusted person and
a fully contributing member of society, working on 999 emergency ambulances, saving
lives, improving patient outcomes, bringing comfort and reassurance to Londoners and
1
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visitors alike for nearly 16 years, almost 11 of which have been as a paramedic. I am
fortunate to have met a wonderful woman with whom I enjoy a blissful civil partnership
of almost 10 years. My relationship with my parents is better than ever and I have a
close circle of family and treasured friends. I lead a rich and active life, participating
fully in society with dignity and respect in private life, in employment, formerly in sports
as the player manager of a women’s football team and in politics as a socialist activist,
writer and LGBT campaigner.
Definitions of gender

5.

Prudishness about using the word “sex” to refer to the categories of male and female
has led to its increasing substitution by the word “gender”. I believe this has been
unhelpful in the debates relevant to this case surrounding the proposed reforms to the
Gender Recognition Act 2004 because “gender” has several other, quite different
meanings in contexts beyond reference to the binary reproductive categories of sex.
This often leads to confusion, conflation and ambiguity as opposing views regard
“gender” as meaning completely different phenomena as well as it being used in ways
which obscure rather than clarify what is at stake.

6.

For example, for those who support the claim that trans women are women (literally
actual female people is now being claimed), gender has come to refer not to our
biological sex, not to our physical reality as a sexually dimorphic species, the reason
all of us exist and have evolved as we have, but rather to an often strongly held but
subjective and unproven concept of innate, immutable “gender identity”. This concept
is a metaphysical belief in a kind of female, male and non-binary “soul” or “essential
essence”. We are even invited to believe that this fixed, innate “essence” also applies
to people who have a gender identity that is “fluid’, that is, at some times or on some
days they identify as male or non-binary and other days they identify as female.

7.

In contrast to “identity” proponents, feminists like Maya and others such as socialists
like myself who regard themselves as “gender critical” or even as “gender abolitionists”
argue two central concepts. The first is that sex is essentially immutable in humans
and is a dimorphic and scientifically established biological reality, with male and female
reproductive categories of substantial lifelong significance, especially in a sexist
society.
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8.

Secondly, we argue while there may be natural on-average differences in behavioural
or psychological tendencies between the sexes much of what is observed as hardand-fast behavioural and social sex differences are a set of socially imposed,
constructed rules, expectations and roles. These norms, like the greater expectation
on women of submissive rather than dominant behaviour, or that girls and women’s
value is in how they look (to men) rather than what they do in life we refer to as
“gender norms” or “gender’, for short. Gender harmfully exaggerates and reinforces
any social, psychological and behavioural differences between the sexes and
coercively stigmatises any non-conformity, delegitimising and minimising the reality of
millions or lives. Gender, from pink or blue baby clothes for example, is imposed upon
children from birth and throughout life according to their sex or perceived sex and
though girls and women are specifically disadvantaged by this social system of norms,
both sexes are stifled and stunted in unhealthy ways by them.

My views on sex and gender

9.

I’d argue that this system of norms has evolved and adapted across the centuries, for
example the colour pink used to be considered a boy’s colour and in the 18th century
men wore elaborate wigs, make up and frilly clothes. Across different class-based
patriarchal societies these ideas are constituted and re-constituted in ways which tend
to fit the interests of the dominant power structure. They have been actively propagated, reinforced and policed by those structures and subsequently in the home as
well as in the street. They are imposed upon children in thousands of ways both
subtle and brutal, even violently. Children have been bombarded with thousands of
these messages by the time they are three or four years old, messages that legitimise
or very strongly delegitimise behaviour, thoughts, even feelings according to sex.
Ultimately, they stifle, threaten and push terrible shame and rejection onto children
who do not conform to them or who recognise in themselves these stigmatised
interests, traits or feelings and suppress them.

10.

The idea that the extraordinary richness and diversity of human personality and
interests should be boxed in by strict gender norms is an absurd one. If it wasn’t such
a deeply harmful and fundamentally inhumane notion it would be simply laughable, yet
here we are in the 21st century, still being subjected to these deeply restrictive rules
that limit and suffocate the scope of children’s expression, creativity and aspirations,
that tell girls they are weak, frivolous, vain and should be accommodating, “feminine”
care-givers rather than assertive of their needs. That teach boys a damaging
3
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emotional constipation including that they should not cry, that tenderness, sensitivity
and playing with girls or with “girls things” is for cissys and no-one wants to be one of
those because a boy should never lower themselves to the level of a “mere girl”. Such
is how boys are taught their higher status and dominance over girls.

11.

Historically the gender role for girls and women has evolved to keep women in a
subordinate role to men, in a care-giving and child-rearing role that initially was about
guaranteeing paternity and therefore the rights and ability of the ruling (male) elite to
pass on their inherited wealth to their sons.

12.

In modern society “gender” still serves the status quo of class based but also male
dominated structural power. Today women are socialised with gender norms that
encourage them to believe that their hugely disproportionate burden of unpaid caring,
domestic and child-rearing labour (often on top of full-time work) and their
commodifiable and exploitable sexualisation is a natural (even desirable) part of being
a woman rather than an intolerable discriminatory exploitation. The gender norms for
men have traditionally prepared boys for dominance over women, for work and for war.
Together they constitute a system of hierarchical roles perpetuated via TV, corporate
newspapers, the toy, movie, music, fashion, beauty and advertising industries,
organised religion, establishment politicians, social media as well as in the home.

13.

When identity activists locate girlhood or womanhood in the entirely subjective feelings
of (mostly developing child and adolescent) identity, rather than in biology, I’d argue
that inevitably such interpretations of one’s feelings will for most children and even
adults, rest heavily upon the dominant sexist ideas, harmful stereotypes of “girlhood’,
“boyhood’, “womanhood” and “manhood” that are promoted by the mass media as well
as by the simple everyday impact of the apparently eternal continuity of women and
girls” (general) subordination, the unequally socialised and differentiated position of
females in our society.

14.

Typically, when these entrenched ideas are formed, children who identify as trans,
when asked why they believe they are “really a girl” or a boy, will refer to the gender
stereotypes that seem to them eternal and universal. Yet liking dolls and dresses
doesn’t mean you are a girl, it can mean you are a boy whose perfectly healthy
personality, including a liking for traditionally feminine things, has been so unjustly
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crushed and delegitimised as a boy by society’s medieval gender shackles that you’re
now desperate to be a girl, because to be a girl is to like dolls and dresses with social
legitimacy.

15.

Children who exhibit gender non-conformity or feelings of dysphoria may be
encouraged down a route of lifelong medication and drastic surgery rather than at least
try to create a space where boys and girls feel comfortable to wear what they want and
play with what they want and to gain support for that at school and in a wider context.
It’s an indictment of our society that instead of adult society fitting itself around the
needs and natural expression of our children, we are fitting our children around the
needs of whom exactly, if not the narrow interests of structural power and parents who
have been falsely led to believe that such sex-based shackles are natural and
desirable? If these differences were entirely natural, we would not need to repeatedly
bombard, bully and saturate children with them. We would not need to normalise that
which is natural and “normal”.

16.

How can these shackles not be inhuman? If you happen to be a very feminine boy
much of the world sees you as an aberration. You can be the target for bullying, social
ostracism, even family rejection. Masculine girls and young lesbians often feel
similarly othered. As openly gender non-conforming adults or as trans adults we are
often discriminated against by potential employers and suffer high rates of unemployment. If we do get a job, then bullying and discrimination at work for being trans is still
prevalent. Many young trans people lose family and support networks through
rejection or estrangement and become homeless and are vulnerable to sexual exploitation. Our healthcare is inadequate, especially our much-needed mental health
services, and waiting lists for surgery are cruelly long. In some areas despite big
improvements in the last decades we are still menaced and threatened or even
violently attacked, overwhelmingly by male street thugs raised on a diet of toxic
masculinity and homophobia.

17.

For some, a successful transition can mean a happier, healthier, more congruent,
enriched, dignified and even safer life. We have all had to overcome a lot of stigma
and usually a lot of bullying. We have every right to challenge prejudice and unjust
discrimination against us as trans citizens, yet trans women are not fundamentally
female. It’s not possible to change sex even if one changes some sexual
characteristics through hormone treatment or gender reassignment surgery (GRS).
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Inverting penile tissue to create an artificial cavity and a sexually functional and
aesthetic approximation of a vagina is not literally creating a female vagina. Still less
can “woman” be reduced to the feelings inside a male person’s head, no matter how
strongly they are felt.

18.

We can be (with caveats for single sex spaces and women’s fundamental rights)
qualified socio/legal women, we can sometimes be honorary women but fundamentally
we can never be female and in some circumstance that matters, especially in a sexist
world. The truth is we who transition are unique unto ourselves, with unique needs
and experiences. For example, the healthcare needs of medically transitioned trans
people are unique and we must have reliable hard data to improve knowledge of
issues and risks particular to our patient group which can improve health outcomes
and treatments. We cannot justly or even safely be treated as female (or male for
transmen) in all circumstances, i.e. in circumstances where oppressed females are
disadvantaged or for instance in an emergency department presenting with abdominal
pain or urinary issues. Failure to recognise or acknowledge biological sex in these
circumstances could mean a transman’s life-threatening ectopic pregnancy is missed
or prostate cancer is overlooked in a transwoman.

19.

However, after all that trans people have been subjected to as kids and the
discrimination we still face as adults, justice demands a compassionate and equitable
accommodation by society, particularly by the powerful. This must not however,
intrude upon the rights of women. Therefore, one possibility is either more sharply
defined qualifications to the legal fiction of “acquired gender” (sex) status or a so-called
“third gender” status that is equal before the law. Either is compatible with a
recognition of dimorphic biological sex and even with a social struggle to oppose the
imposition of gender norms.

20.

As long as society attempts to keep shoving children into suffocating straightjackets
that for some are just too painful to bear, leading often to suicidal thoughts, gender
reassignment will remain a life-affirming, even life-saving option for some people, a
pragmatic individual “solution” to an intolerable social reality. However, we also have a
duty as a society to get to the root of the problem and change the intolerable social
reality, so that gender norms are recognised as the damaging shackles they are, and
all children are completely free to develop, dress, act, feel, think and aspire to where
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their dreams and abilities take them, without the stigma or limitations of these sexbased gender restrictions.

21.

Since transition I have been infinitely freer to express my personality, my sense of self
without being punished or ostracised for breaking these unjust social gender rules. I
am overwhelmingly treated as a woman both in private life and in the vast arena of
public space, but I cannot claim to actually be female and though I believe we must
always be treated as equal citizens, with dignity, humanity and with regard to our
mental health needs, I do not believe it is justified to treat us as women in all
circumstances, regardless of the significant detriments to women that I will detail later.
Furthermore, my dignity, presentation, safety and rights are completely unaffected by
choosing (where possible) to use a safe, quality, unisex or so-called gender-neutral
toilet rather than a female toilet. It’s simultaneously possible to respect the right of
women to single sex space as well as respect our own dignity, safety and privacy as
transwomen. Gender identity cannot trump sexual reality (or even sex-based group
identity).

22.

For much of my childhood I felt that I had to repress my naturally sensitive, shy and
feminine personality because of social stigma and bullying. I hated how emotionally
detached, shallow, cold and violent boy’s relationships could be and I often wished,
even as a small child that I had been born female and was able to openly be like, do
and wear some of the things that girls did. I’d argue that as with childhood belief in
Santa Claus or the tooth fairy, it is both possible and likely for a child whose natural
personality and interests are rejected by adults and sometimes peers as inappropriate,
even shameful for someone of their sex, to begin to feel that they must become or
somehow really are the opposite sex. That’s especially the case at that developmental age of “magical thinking” and in the context of (to a child, even to many adults)
an apparently eternal reality of a world that constantly and forever rebukes their
thoughts and behaviour and self-worth with “boys don’t do that”, “stop acting like a
girl”, “don’t be a cissy” and in hundreds of other gender-shaming, rejecting ways
directly or indirectly from adults in the home, on the TV, in the movies, advertising,
from the pulpit or from peers at school and at play. I think in context, those kinds of
feelings and rationalisations are entirely understandable in such children.

23.

What kid wouldn’t want to find a way to stop feeling unloved, shamed and ridiculed by
the world, perhaps even by their own family, for what is a core part of their self-
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expression? Something has to give. If powerful, organised, educated adults fail to
change society’s unjust gender rules, a child can hardly be expected to change them,
so they change themselves. They either suppress the feelings, behaviours and
interests which bring them rejection, or they supress (to one extent or another) the
reality of their sex, because it is their sexed body which has determined if a child’s
“gendered” behaviour is judged with rejection, stigma and illegitimacy or with love,
pride and social approval. This I believe is one of the central ways that kids can feel
“trapped in the wrong body”. The sad truth is though that children are not really
trapped by their bodies at all, they are trapped by adult prejudice, by the cruel, socially
constructed gender roles that we unjustly impose on them based on their sex.

24.

Frankly, as a child, if the idea I might really be a girl had been presented to me in
cooperation with trusted adults in schools and on TV as it is now, I would have been
completely bowled over by its appeal. That concerns me greatly because although it
may have made little difference in my particular case, I believe these rationalisations,
though understandable are false. In my opinion they are certainly very poorly
evidenced as fixed, innate “gender identity” and the potential and actuality of harm
coming from them is very significant because of the medicalised pathway and
embodied disunity implied. In my opinion they are not intrinsic and we know that they
are not unchanging in many cases because of the high levels of desistance and the
growing number of detransitioners, that is respectively, people who identified as trans
but stop doing so (desist) before completing a full transition and secondly,
detransitioners, people who after transition, often after irreversible treatments, realise
that they were mistaken about their earlier strongly held identity and try to revert to
living as members of their natal sex.

25.

According to Dr James Cantor, “Despite coming from a variety of countries and from a
variety of labs, using a variety of methods, all spanning four decades, every single
study without exception has come to the identical conclusion.” That is, “the majority of
transgender kids desist” (my emphasis). The author cautions that it “is not a large
majority” but goes on to explain that “Despite loud, confident protestations of
extremists, the science shows very clearly and very consistently that we cannot take
either outcome” (persistence or desistance) “for granted.” [162-163]

26.

Why then are we treating trans identity as an unchanging, essential essence of the
born self when the majority of trans identifying children abandon these identities after
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puberty? Other studies have shown the majority of these young people turn out to be
simply gay or lesbian. It’s arguable that gender non-conforming behaviour or trans
identity in children is more predictive of gay and lesbian sexuality than of gender
reassignment. Yet we have vulnerable children being given fixed “trans” labels setting
them on a conveyor belt towards puberty blockers, life-long medication and invasive,
irreversible surgeries that may be wholly inappropriate for them, leaving the underlying
causes of their dysphoria unaddressed and with the potential to seriously compound
their difficulties in life, including, loss of sexual sensation or function, infertility,
premature balding etc.

27.

Once a child identifies as trans, the people pushing the “gender identity model’, whilst
trying to de-legitimise all public scrutiny of this model have exerted and are exerting
huge pressure which some institutions have already buckled to, for an affirmation only
policy. This is an abandonment of genuine adult responsibility, care and support.
Many therapists recognise that there can be many different factors in or causes of
gender dysphoria in childhood, abandonment, unresolved abuse, homophobia, gender
roles, fetishism, family dynamics. Autism and mental health co-morbidities feature
significantly and are also likely involved in some way. Yet, because of the pressure
from “gender identity” lobbyists we have professionals terrified of doing anything but
affirming a child’s gender identity for fear of being accused of “transphobia”.

28.

Treatment protocols which do not allow therapists to question a patient’s declared
gender, effectively prevent them doing what they were trained to do, to supportively
help their clients explore their own thoughts, feelings, experiences and motivations in
order to improve patient and therapists understanding of the underlying issues, come
to the best diagnosis and ensure good patient outcomes. Many therapists fear that
children are being failed because of this situation. Dr Kirsty Entwistle is one of the
most recent of a number of whistle-blowers from the main specialist NHS gender
service for children called The Gender Identity Development Service (GIDS). James
Kirkup quotes her as declaring that GIDS clinicians are making major decisions without
children’s lives “without a robust evidence base” and that “children who have had very
traumatic early experiences and early losses…are being put on the medical pathway”
(to transition) “without having explored or addressed their early adverse experiences”.
Extraordinarily, she even states that “I strongly believe that it is GIDS duty to make it
known that it is highly unlikely that any child (my emphasis) presenting there will be
told that they are not transgender”. [454-457] In effect adult professionals have been
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put in an impossible position and it would seem the service is abrogating its
responsibility and acting as little more than a rubber stamp, diagnostically speaking.

29.

Yet that rubber stamp is allowing vulnerable young people whose fundamental issues
may otherwise have been picked up by proper, full assessments to instead access
irreversible treatments that were not right for them and have significantly harmed them,
traumatically for many, all whilst leaving their real issues neglected and unaddressed.
For example Charlie Evans, a woman who identified as a transman for 10 years and is
setting up the Detransition Advocacy Network, told Sky News [480-486] that
“hundreds” of trans people had approached her seeking help to return to their “original
sex’, many after irreversible treatments. Many of the people approaching her to
detransition now realise that they were lesbians and regret believing and being
encouraged to believe they were really men. They are clear that they reject their
previous identity as men.

30.

So it is particularly concerning now that schools, TV and many other liberal institutions
in society and online can openly teach that any child expressing a thought that they
are really a girl or a boy or that they feel trapped in the wrong body, no matter what
age, should have their feelings instantly and unquestioningly affirmed as if it were the
disclosure of an immutable, profoundly fundamental and hallowed “identity” which
must in no way be questioned, however sensitively and supportively.

31.

Yet, both the extent of desistance and the existence of detransitioners shows that this
notion is flawed and deeply unsafe, likely leading to a growing public health scandal
and to law suits from detransitioners who feel badly let down by systems that should
have protected them with the first duty of medicine, to do no harm. What’s really fixed,
profound and ought to be hallowed though is a child’s need to express their natural
personality and interests freely without the cruel, unjust and inhumane imposition of
suffocating artificial gender norms and to be loved, free from stigma, illegitimacy or any
encouragement to question their bodily integrity. Essentially: to be and to belong with
love and body positivity. Is that really too much for children to expect of adult society?

32.

Though it was tough in the 1970s growing up gender-rejected, I feel lucky now that I
wasn’t exposed as a child to the seductive fiction that I might really be a girl. I was
fortunate to grow up before the intolerant ideology of fixed and innate “gender identity”
had fully cohered as an entire dogmatic system of thought and became truly dominant
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in my community in the internet age. In the end, truth and reality matters. It matters in
terms of our just and harmonious relationship with the rest of society, especially
women, and it matters in developing and maintaining resilient mental well-being. A lot
of old school “transsexuals’, like me, who grew up in isolation from each other in the
60s, 70s and 80s, would frequently acknowledge that we were boys or men who
couldn’t live as males in this rigidly constrictive society, certainly far more so than in
today’s digitally connected and ideologically more homogenised trans community.
Even many who believed they were born with a mind that was “trapped in the wrong
body” also acknowledged their sex and that they wanted to become female, or vice
versa. This has always been the case and it’s still acknowledged in diagnostic criteria
today. Similarly, NHS guidance distinguishes between sex and gender identity.

33.

Only biologically male people can be transwomen, a female person simply cannot.
Even those of us who undergo a medical transition involving surgery and hormone
treatment, traditionally called “transsexuals” cannot fundamentally escape our biology.
We cannot literally become biologically female or deconstruct and unlearn our male
socialisation. The notion that the only fundamental thing that separates transwomen
from women is that we were somehow wrongly “assigned” a male gender at birth
merely serves to obscure the facts of socialisation and reproductive biology, of sex
being accurately recognised at birth as it overwhelmingly is except in rare circumstances where a minority of the neonates who have sex-linked Disorders of Sexual
Development (DSD’s), themselves a small minority, have organs so ambiguous their
sex cannot immediately be determined. No matter how deeply held some people’s
feelings may be, subjective “feelings” cannot be the basis for deciding to over-ride the
single-sex exemptions that the law recognises at least at a basic level as being
potentially crucial to women in a number of circumstances, such as the need for a rape
survivor to feel safe in a rape crisis group therapy session for example.

34.

The current notion of trans “inclusion” is being used in a one-sidedly moralistic and
highly simplistic way that treats trans inclusion as an almost religious shibboleth to be
worshipped fervently and uncritically as only ever a universal good. This obscures the
fact that including male people (however they identify) in women’s and girls’ spaces
can lead to the exclusion of vulnerable or disadvantaged women and girls. Including
transwomen in sports has already resulted in disadvantage including arguably greater
risk of injury to female athletes in a number of sports, including MMA (broken orbital
bone). In women’s masters cycling we’ve had a male world champion and world
record holder, and similar outcomes are soon likely in weightlifting and athletics. More
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and more women are being excluded from titles, medals, scholarships, perhaps
careers they would or may otherwise have had and from protection from greater risk of
injury. More broadly it is the exclusion of male people which has allowed women’s
sports to come into being and thrive. Without that exclusion there would be very few
sports which would not by default exclude women almost entirely (by ability /
performance) from gold medals, championships, the opportunity of professional
careers and from being inspirational role models to girls.

35.

Inclusion of a physically intact male transwoman (Karen White) in a women’s prison
has already led to the exclusion of two of White’s victims from the perfectly reasonable
expectation of protection from sexual assault whilst they are under the care of the
Prison Service. In the case of rape crisis and domestic violence services, it is clear
that the inclusion of trans women in those spaces regardless of women’s needs may
actively exclude some women survivors from accessing the care they need, because
many say they would need a female-only environment in order to heal and recover and
would not feel safe or comfortable in an environment with male people after suffering
rape or other violent/sexual acts.

36.

I’ve benefitted from inclusion during my two decades of living as a woman, but without
really understanding the cost to some women of that inclusion. In areas where women
are disadvantaged or need dignity, safety or political autonomy I’d argue that trans
inclusion is discriminatory on the grounds of sex. In these specific cases transwomen
need safe and dignified alternatives for those relatively small parts of our lives (unless
serving a long prison sentence) where these exemptions would apply. The source of
our oppression is not women’s just defence of their own unique oppressed group and
its rights, but rather the very same system of gender roles that have evolved to
subordinate women and which has cruelly stigmatised us as perverts of or deviants
from those norms. Trans people could and should make common cause with feminists
against these norms, against the toxic masculinity and violence that is perpetrated
against us, overwhelmingly by men, in a still male-dominated society, and for good
quality services for both groups. As a tiny and vulnerable minority it is inconceivable
that we can win lasting and meaningful rights at the expense of women. I fear that the
road currently being taken by most trans activists will lead to an enormous backlash.
Instead of fighting women and trying to gag them with shouts of “transphobia” no
matter how respectfully and sensitively they disagree with the claims made for gender
identity, we should be engaging with them respectfully, finding solutions through
dialogue and seeking to unite with them to win the resources, dignity and safety we
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need as trans people whilst defending single-sex spaces and rights for women. To do
that we must have a firm grasp of material reality. The authoritarian attempt to impose
gender identity without critique and democratic debate is a dark path. As Voltaire said,
“those who can make you believe absurdities can make you commit atrocities.”

37.

No movement or ideology that bases itself on a denial of or obfuscation about
dimorphic biological sex can avoid the intrinsic sexism of denying the vast significance
of biological sex for female people, especially in an unequal world where male people
still dominate despite significant female advances. Most of the major issues that have
been and continue to be at the heart of the struggle for women’s rights, are issues that
either only affect women, or disproportionately affect women either directly or indirectly
because of their biology.

38.

Most of the sex pay gap is due to women’s role in reproduction and subsequent
unequal role in child-rearing. Obviously biological issues of major import include
abortion rights, selective abortion, FGM, period poverty, the sexualisation, objectification and commodification of women’s body’s, reproductive healthcare and the very
distinct healthcare needs of women as well as sports, that is… female physical
competition. Even the greater burdens of child-care and unpaid domestic work are
indirectly related to the biologically based subordination of women. Women are also
especially vulnerable to sexual and domestic violence because of their sexed bodies,
their subordination, objectification and their on-average smaller and less powerful
physique.

39.

Therefore whilst by no means sufficient by itself, recognising biological sex as the
Equality Act 2010 does as a category of real significance to society, in particular to
women’s lives (and as the seat of the discrimination they face) is a necessary
precondition for any philosophy or public policy that is based on a commitment to
equity, dignity and human rights for all. Any denial of or restriction to the right to
believe in dimorphic sex and its significance is wholly unacceptable. Such denial or
the over-riding of the established scientific & legal understanding of this category
without even a pretence of significant public debate at the heart of our parliamentary
system and in the absence of a new scientific consensus is contrary to all democratic
norms and to policy based upon solid empirical evidence.
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Implications for this case

40.

I share Maya Forstater’s gender critical beliefs and I believe people should not be
discriminated against for holding or expressing such beliefs. I also share her lack of
belief in the idea that “trans women are women’, and “trans men are men” and I
believe that people should be free not to believe that, and to say that they do not
believe that, without fear of discrimination.

41.

I understand that the Respondents in this case argue that gender critical beliefs are
not worthy of respect in a democratic society, in particular arguing that gender critical
beliefs are detrimental to the rights of trans people. As a transwoman myself I
completely disagree with this. Trans people have the right to demand our equality as
trans citizens in the face of prejudice, discrimination and violence, but biologically male
“transwomen”, however we “identify” or “transition”, however we may also (like women)
face disadvantage and marginalisation, have absolutely no moral or just claim as
fundamentally male people to female specific spaces and rights.

42.

Defending the right to hold beliefs consistent with humanity’s established scientific and
evolutionary understanding of biological sex is not in any way inconsistent with
defending the right of trans people to also hold the multiplicity of beliefs about
themselves that they do, including belief in dimorphic sex as well as what is currently
the most dominant belief system (or at least dominant among those who speak out
publicly), the belief in an innate “gender identity” that overrules and effectively voids
sex and sex-based rights.

43.

Neither does rejecting another person’s beliefs about gender automatically imply hate,
intolerance, bigotry or denial of their rights and dignity. For example, as an atheist I
reject all religious or supernatural explanations of our existence and attempts to
structure society according to the edicts of the bible. However, I respect the right of
others to hold those religious beliefs, to dress, worship and espouse their beliefs
without discrimination or violence. I am not infringing their religious rights or in any
way minimising the full and equal human dignity of religious people by refusing to
submit to their belief in God or Allah. Similarly refusing to submit to the belief in
“gender identity”, essentially a gendered soul, does not diminish the rights, equal
humanity and dignity of myself or fellow trans people whose just rights I cherish and
advocate.

14
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44.

In the absence of a compelling new and solid consensus of substantially weighty
scientific evidence invalidating the category and significance of dimorphic sex, of which
I have seen no prospect, the campaign to compel speech and legally coerce society
into treating males as females in all circumstances, regardless of female
disadvantage, loss of rights and dignity, is inevitably doomed to fail in the end. As
Churchill once said, “The truth is incontrovertible. Malice may attack it, ignorance may
deride it, but in the end, there it is.”

45.

I spent many immature years chasing external validation from other people for my
“womanhood” even when I knew that I could never be literally female. The truth can
set you free because it is futile, exhausting and self-destructive to battle over and over
with stubborn immutable reality rather than accept the pragmatic truth, warts and all.
The truth does not require so much constant validation, it stands much more on its
own and allows you to build intrinsic mental resilience rather than desperately needing
to pursue constant external validation for something forever out of reach or to feel that
every failure to validate you is a mortal threat to be squashed.

46.

Accepting the reality of our sex in no way precludes us continuing to present as
women, continuing to have either qualified legal rights as socio/legal “women” or in a
third space category equal before the law as transwomen. In most contexts we can be
treated how we would like, including being referred to with the social accommodation
of our preferred pronouns and so on. Neither does recognising sexual reality prevent
the most vigorous action against the injustices, inequality and prejudice that trans
people face because we have been stigmatised as gender “deviants” or the
amelioration of our situation with adequate, quality services. However, we are not
oppressed because women refuse to deny the basis of their own reality or oppression,
or because they refuse to accept an unproven and I would argue unprovable absurdity,
that males can (really) be actual females. On the contrary, we are oppressed because
we transgress the very system of gender norms which has evolved primarily to
subordinate women.

47.

We can be treated in the way trans people want right up to the point where to do so
infringes on the fundamental rights of women. In those instances, trans people must
have access to equal quality alternatives which are both safe, dignified and integrated
with other provision. To find a just solution will require extensive dialogue but here are
15
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a few suggestions. For example, there could be a choice of single sex (fully female
inclusive) toilets sufficient to meet demand AND safe, dignified, trans-inclusive/gender
neutral toilets, self-contained cubicles opening out onto a public area for example.
There could be single sex domestic violence shelters and some trans-inclusive
shelters which also welcome women and people who identify as non-binary who
consent to share. This kind of dual approach running in parallel would achieve the
context in which the “legitimate aim” of protecting the dignity, wellbeing, safety and
autonomy of women who want single-sex provision, could be legally justified as
“proportionate” because dignified and safe alternatives where in place for trans people.
Not only is a recognition of sex vital for the human rights and dignity of women and
children, but in the long term I believe it is not only mentally healthier (the truth sets
you free) but also absolutely vital to achieving lasting equality and freedom from
discrimination and violence.

48.

An identity creed which declares all critique of its unproven and very poorly evidenced
denial of established sexual reality to be a hateful heresy, inconsistent with human
rights, and which justifies termination of employment or other punitive or censorship
measures is itself a threat to human rights and is tragically leading trans people down
a dark path. Yet still, much as we oppose this ideology with counter-argument,
feminists and others like myself absolutely defend the right of people to hold and argue
for their extreme sex-denialist views. We prefer debate and democratic accountability
to censorship and authoritarianism.

49.

For a further exposition of my beliefs I would refer the tribunal to my published writing
on the subject which are in the beliefs bundle at pages [190- 192] , [210-214] and
[223-225] and also to the talk I gave to a Woman’s Place UK meeting in Hastings,
which can be seen on Youtube [https://youtu.be/sowoe71lB6A], a transcript of which is
in the bundle at [202-209].

50.

I also signed a joint letter to the Guardian, “Standing up for transsexual rights” on
Friday 4 May 2018, which is in the bundle at page [201]. Given the incredibly angry,
polarised debate, the consequences of speaking out against the dominant narrative in
our own community, as well as against prejudice, and given the size of our community
I think 25 to 30 trans people now speaking out (and still rising) is a significant number
of dissenting trans voices.
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51.

Another prominent voice within those dissenting trans people is Dr Debbie Hayton.
Some of Debbie Hayton’s articles on the subject of sex and gender identity are in the
bundle at [193-197 B], [215-219] and [474-475].

I believe that the facts stated in this witness statement are true.

Kristina Harrison

Date
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IN THE EMPLOYMENT TRIBUNAL
LONDON CENTRAL

CASE NO.2200909/2019

BETWEEN
MAYA FORSTATER
Claimant
and

(1) CGD EUROPE
(2) CENTER FOR GLOBAL DEVELOPMENT
(3) MASOOD AHMED
Respondents
_________________________________________
WITNESS STATEMENT OF LUKE EASLEY
_________________________________________

I, LUKE EASLEY of The Center for Global Development, 2055 L Street, NW - Fifth Floor,
Washington, DC 20036, United States, WILL SAY in the case of Maya Forstater v CGD Europe,
Center for Global Development and Masood Ahmed AS FOLLOWS:
This statement has been prepared by the Respondents’ solicitors, for the purposes of the hearing on
13, 14, 15, 18, 19, and 20 November 2019.
A brief description of The Center for Global Development

1.

The Center for Global Development (CGD) is a non-profit think tank based in Washington
DC. CGD works to reduce global poverty and improve lives through innovative economic
research that drives better policy and practice by the world’s top decision makers. We focus
on the intersection of developing countries and the governments, institutions, and
corporations that can help them deliver greater progress. Our scholars conduct rigorous,
impartial analysis informed by evidence and experts from around the world, to shape
intellectual debate and design practical policy solutions.

2.

In June 2014, CGD Europe was established as a UK-based charity closely linked to CGD,
as part of CGD’s effort to broaden and deepen engagement with the European
development community. CGD Europe is a company limited by guarantee in the UK and a
UK registered charity, and operates out of a separate office in London. Whilst CGD Europe
is a separate organisation with a separate board of trustees, it is considered part of the
CGD family, and complements CGD’s work by conducting its own high-quality empirical
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research and analysis on a range of development issues related to how the policies and
practices of the rich and powerful impact on the world’s poor and most vulnerable.
My role at CGD and my relationship with the Claimant
3.

I have been employed by CGD since 2007. My current role is Director of HR and
Administration for CGD. In my current role, I am responsible for overseeing CGD’s
operations including HR, finance and administration. In this role, I provide strategic
consultation and tactical execution of the Center’s HR and administrative policies and
processes. The position regularly requires solving complex people challenges by working
with leadership to address issues to ensure an inclusive work environment which aligns with
CGD’s values and mission. Prior to this role, I have over 15 years of experience in business
and HR operations, accounting and financial management, strategic workforce planning,
and talent management. I am a member of the Society for Human Resources Management
(SHRM) and the DC SHRM Chapter. I hold a bachelor’s degree in human resource
management from Colorado State University. I am not directly involved in HR issues related
to CGD Europe and the London office, however I did cover the HR operations for CGD
Europe while the position was vacant until the new HR Director, Sara Godfrey, returned
from maternity leave in April 2019. Sara was previously engaged as a consultant.

4.

As I am based in Washington and the Claimant was in London, I did not have any
interaction with the Claimant until September/October 2018 when I was contacted by
colleagues in the Washington office expressing their discontent with the Claimant. I was
subsequently responsible for managing the HR aspects of the events that followed, and was
in correspondence with CGD and CGDE staff in this regard.

The Claimant’s engagement with CGD and CGD Europe
5.

The Claimant was originally engaged by CGD Europe as a consultant from January 2015 to
May 2015. She was later appointed by CGD as a Visiting Fellow from October 2016 to
October 2018. During this time she entered into several consultancy agreements with CGD
and CGD Europe. A Visiting Fellowship is a one year honorary affiliation. It can be renewed
but cannot be held for more than 3 consecutive years. Visiting Fellows may separately enter
into consultancy agreements with CGD and/or CGD Europe but one is not contingent on the
other.

Visiting Fellowship
6.

Visiting fellows are affiliated scholars who work in areas of interest to CGD and with whom
we may wish to (but do not always) collaborate with and engage for research projects, and
have various degrees of engagement with CGD (pages 64-72 of the Status bundle). Some
visiting fellows do not have any other status with CGD, others may enter into consultancy
agreements from time to time and a small number may enter into contracts of employment.
Visiting fellows are typically appointed for a fixed period of 12 months, which can be
renewed for up to a maximum of three years, and are usually appointed in relation to a
defined body of research Renewals are subject to a number of factors – whether the topic
area continues to be a priority for CGD, whether funding is likely to be available for any paid
work that may result from this (pages 238-241 of the Status bundle), whether the quality of
their research output meets the expected standard, and their adherence to CGD’s values. A
visiting fellow is usually sponsored by a senior fellow.
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7.

A Visiting Fellowship appointment is beneficial to the individual as well as to CGD. It
provides that scholar with a platform for their research and gives them greater visibility as
they will be listed on CGD’s website as an expert in that research field. They also gain
access to CGD’s communications team who can help to promote their articles and
blogposts and any speaking appearances they may make. A Visiting Fellow does not by
default receive any remuneration in respect of this honorary appointment. Although they
may enter into consultancy agreements or occasionally employment contracts to deliver
paid work, one does not necessarily flow from the other.

8.

The visiting fellow role offers a temporary, mutually beneficial arrangement to both parties,
offering CGD the opportunity to “increase its intellectual bench and profile” whilst enabling
the scholar to benefit from a wider platform for their academic research (pages 88-97 of the
Status bundle). Strong academic work published by visiting fellows in their CGD capacity is
positive for CGD’s reputation as an international think-tank. The CGD platform offers visiting
fellows a well-established platform from which to pursue their own research interests and to
collaborate with other well-esteemed academics, an honorary affiliation which offers some
credibility to their work, and offers far more agency and autonomy than is offered to an
‘average’ research fellow who would be required to be accountable for programme
meetings, grant reporting and reporting to a programme director, for example.

9.

Visiting fellows are able to get feedback and comment from their academic peers about
their work, including work that they are publishing independently of CGD (pages 175-177 of
the Status bundle).

10.

A visiting fellow designation is an outwards-facing affiliation, but, from an internal
institutional perspective, they are not considered to be integrated within CGD. They are
regarded as friends or collaborators rather than employees. Visiting fellows are free to
pursue their own work and own interests outside of CGD as they wish without any
requirement to disclose this to CGD, they do not typically have to disclose conflicts of
interest (save for accepting funding from private organisations – page 224 of the Status
bundle) – where receiving funding or sponsorship from the private company could
reasonably be expected to influence analyses undertaken or recommendations issued. For
example, a conflict of interest could be generated if a scholar publishes research on climate
but is funded by a fossil fuels company, or research on nutrition but is funded by a sugarybeverage company. Such conflicts can affect the credibility of the research and has both
reputational and scientific consequences, whether they are real or perceived.

11.

Visiting fellows are building their own careers and have near complete autonomy and
independence over the way they work and what they get involved with. Although they are
welcome to use CGD’s facilities and to visit the office, there is no expectation that they do
so, and they are free to come and go as they please.

12.

A visiting fellow is therefore markedly different from a senior fellow. The title of senior fellow
is used to refer to a scholar who is employed under an open-ended contract of employment.
The decision to appoint a senior fellow must be approved by the President/CEO of the
organisation after a discussion and input from the management committee (SPG). Senior
Fellows must have at least 15 years of experience, be prominent in their field and have an
extensive track record of scholarly publications. They almost always have an advanced
degree or a PhD. Their hiring process includes a job talk, multiple references and a SPG
discussion and individual senior fellow input, culminating in a decision by the
President/CEO on hiring. A senior fellow is paid via payroll, with all relevant tax liabilities
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withheld and remitted to appropriate jurisdictions, and is entitled to benefits such as leave
time and sick/parental leave including and in excess of the statutory minimums.
13.

After the Claimant’s consultancy agreement with CGDE came to an end in 2015, she
maintained contact with Vijaya and others within CGD who remained interested in her work
in international tax.

14.

The Claimant was subsequently invited to be a visiting fellow at CGD by Amanda
Glassman, who was then CGD’s Vice President for Programs, on 9 November 2016 (pages
55-56 of the Status bundle). The process for being engaged as a visiting fellow is that a
CGD senior fellow will “anchor” the proposed visiting fellow with the intention of
collaborating with them, and will nominate them to the Strategy and Planning Group (SPG).
The SPG would then have the option to recommend the appointment to CGD’s President,
who would make the final decision. My understanding is that the Claimant was nominated
by Ms Ramachandran, and was recommended for approval by SPG to the then President of
CGD, Nancy Birdsall. I understand that the Claimant went on to collaborate closely with
Owen Barder (former CEO of CGD Europe), but that Ms Ramachandran was her initial
collaborator because of their aligned interests in the tax field.

15.

I am not aware of all of the work the Claimant was doing for other organisations, but my
understanding is that she did some work for the International Centre for Tax and
Development and published work on their website, which was directly related to the work
she produced through her CGD affiliation. There was no requirement or expectation that her
work with the International Centre for Tax and Development would need be disclosed to the
President of CGD, Masood Ahmed, along with any income earned, even though the work
was directly related to the work she produced through her CGD affiliation.

16.

Visiting fellows are sometimes provided with a CGD email address, as Mr Ahmed’s view
generally was that this was helpful when seeking publication of the visiting fellow’s research
output where this was aligned with issues important to CGD publications (pages 145-146 of
the Status bundle). Visiting fellows are also invited to visit either the London or Washington
office on occasion at their discretion. Other than that, visiting fellows operate entirely
separately from the CGD staff. They do not have an allocated desk or any commitment as
to how frequently (if at all) they should attend either the London or Washington office. They
do not have any terms and conditions or terms of reference under which they operate.
There is no expectation or requirement that they will attend internal meetings. They do not
have access to CGD’s programme management system Salesforce, which is used by the
CGD workforce, as they have no salesforce duties or responsibilities (pages 142-144 of the
Status bundle).

17.

Where visiting fellows do engage in paid work with CGD or CGD Europe as a consultant,
they are expected to produce their own invoices using a separate external contractor
expense claim form. The Claimant was reminded of the need to use the external contractor
form by Simon Leicester, CGDE’s director of finance (page 608 of the Status bundle) The
Claimant also submitted consultant forms when applying for reimbursement of her travel
expenses.

18.

Due to the nature of research-based academic work through the platform of an international
think-tank, visiting fellows would communicate with other visiting fellows, senior fellows and
senior members of staff regarding their research and ideas. CGD has a strong culture of
peer review amongst those undertaking academic work, and this network of knowledge is
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one of the advantages of an affiliation with CGD. It is therefore normal for visiting fellows to
make use of this network and to share ideas and drafts of work with relevant CGD
personnel.
19.

On 31 October, the Claimant’s visiting fellowship expired as planned (pages 524-525 of the
Status bundle), although there was no communication with the Claimant about this at that
time. The decision was subsequently made that the Claimant’s visiting fellowship would not
be renewed for a third and final year.
Consultancy agreements

20.

Both CGD and CGD Europe regularly engage academics and researchers to contribute to
particular research projects programmes, often for a specific period or to achieve a specific
goal. Specific funding is usually required to support a consultancy arrangement (page 237
of the Status bundle). Typically consultants engage in substantive research or
programmatic work as external experts on one or more of CGD’s research areas. At any
one time, CGD may have as many as 20 research consultant agreements in effect for
services related to its work.

21.

The Claimant was initially engaged by CGD Europe on a consultancy agreement in January
2015 (pages 14-33 of the Status bundle). I understand that the Claimant became known to
CGD Europe after she disputed the findings of a research paper by a (now former) CGD
researcher named Alex Cobham. Through this conversation, she engaged with Vijaya
Ramachandran, a senior fellow at CGD with similar research interests, around tax and antimoney laundering work. Vijaya and the Claimant discussed potential synergies and
research gaps which led to the Claimant entering into a consultancy agreement with CGD
Europe.

22.

In total, the Claimant had three separate consultancy agreements with CGD Europe and
one consultancy agreement with CGD. A brief summary of the Claimant’s consultancy
agreements and their start and end dates is set out below:

Date

Contract

Amount

Term

Topic

6 January 2015

CGD Europe

$7,500

6 Jan – 31 May
2015

Tax

20 January 2017

CGD

$50,000

Jan – Dec 2017

Tax

1 March 2018

CGD Europe

£4,000

1 March – 1 May
2018

CDI

5 April 2018

CGD Europe

£400/day up to
90 days

5 April – 31 Dec
2018

Commercial
confidentiality

23.

The Claimant’s first consultancy agreement was based on terms of reference that she
proposed in consultation with Vijaya Ramachandran of CGD. There was no input from CGD
Europe and the scope of the work was very much defined by the Claimant. This level of
autonomy can be typical of CGD and CGD Europe consultancy arrangements (which I also
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became responsible for when I oversaw CGD Europe’s HR operations in the absence of
Sara Godfrey).
24.

The terms of the consultancy agreement specified a fee and a maximum number of days
that the Claimant’s work would be funded, but there was no requirement for the Claimant to
carry out the services she was providing at any particular time or in any particular way.
Similarly, the Claimant had significant input into the scope of work, the time, and the cost it
would take to deliver the projects she was engaged on (page 207 of the Status bundle).

25.

Although the CGDE consultancy agreements say that the Claimant needed CGD consent to
engage in any work in the same space as CGD works, in practice, there was no expectation
that the Claimant would be restricted in carrying out work in any other capacity outside of
CGD. Consultants are free to manage the provision of their services as they see fit. This is
particularly so given that consultants are only engaged on specific projects which are
dictated by their expertise and research interests, and given the nature of academic work, it
would not be practical for CGD to attempt to restrict the work of consultants in this way. The
Claimant would therefore have been free to undertake work through other organisations
during the terms of her consultancy agreements with us. For example, whilst engaged on
the consultancy agreement with CGD in 2017, the Claimant wrote a working paper for the
Chr. Michelsen Institute in Norway regarding financial transparency, which is within a similar
area to the work she was engaged to do with CGD (pages 116-120 of the Status bundle).

26.

The Claimant was also free to decline invitations to attend events which she has been
invited to in the course of the work she was doing under consultancy agreements (pages
156-160 of the Status bundle), and was not compelled to attend events by CGD. As is
typical of a consultant engaged by CGD, the Claimant often directed strategy and approach
to papers she was engaged in preparing (pages 211-215 of the Status bundle) and was not
given particular instructions as to how to deliver her work.

27.

The Claimant was regarded as a friend of CGD and CGDE, someone who had certain
research interests that coincided with those of the organisation and who was willing and
able to collaborate in relation to these.

28.

In relation to the consultancy agreement with CGDE from April 2018 to December 2018, the
Claimant was co-director of the Secretariat for the Working Group on Commercial
Transparency (as it came to be called). She played a major role in conjunction with Charles
Kenny, a Senior Fellow, in writing the final report, organising and leading the meetings of
the working group and doing background research. After this consultancy agreement
ended, Charles continued to cc the Claimant on the correspondence around publication of
the report, a launch event and subsequent outreach as he believed she might still be
interested in the product and getting it publicity even though there was no more funding in
place (pages 683-686 of the Status bundle).

29.

In late August 2018, CGDE submitted a proposal to Bill & Melinda Gates Foundation
seeking funding for a project. In the provisional budget which Mark Plant drew up, the
Claimant was included as a proposed consultant to work on part of this project. A grant in
respect of this proposal was agreed in November 2018. Mark confirmed that his intention
remained that the Claimant would have the opportunity to be engaged on this project. He
subsequently offered the Claimant a consultancy agreement and repeated this offer several
times, even after the decision had been made not to renew her visiting fellowship. The
Claimant refused the offer of the consultancy agreement.
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30.

The Claimant therefore had no relationship with CGD or CGDE from 1 January 2019
onwards as her visiting fellowship expired on 31 October 2018 and her last consultancy
agreement ended on 31 December 2018.
Claimant’s expectations of becoming an employee

31.

I understand that the Claimant maintains that she had been promised a senior fellow role, or
that she expected such an offer would be made to her, on the basis of discussions she had
with Mr Barder and others (pages 520-521 of the Status bundle). In my role as director of
HR, I am clear that had there been any serious consideration of the Claimant being made a
senior fellow, I would have been aware of the proposal. At the very least, a job description
would have been created and discussed, even if the job description was not made public.
This was particularly so as I was responsible for the HR operation of the London office until
April 2019 and so would have been responsible for advising on the process and drafting an
employment contract. I can therefore only assume that any discussion the Claimant might
have had with any CGD personnel regarding the possibility of the Claimant being made a
senior fellow did not progress beyond a theoretical conversation about her future
aspirations, otherwise I would expect to have been aware of it.

32.

In any case, as far as I was aware, there was no formal job opening for an employee to do
the work that the Claimant was doing through her consultancies and no secured funding, so
it is unlikely any discussions about the Claimant becoming a senior fellow were more than
projections about future possibilities. International tax is not a priority growth area for CGD
and the Claimant’s lack of post-graduate education would also have been a potential barrier
to her being considered for a senior fellow position. Another senior fellow, or any CGD staff
member, would not have the authority to offer a senior fellow position of their own accord
without approval of the President/CEO of CGD.

33.

In particular, I understand that the Claimant felt that part of the Gates Foundation funding
was to be used to pay for her to be a CGD employee and a senior fellow, and claims to
have had a conversation with Mark Plant regarding this. This was never raised with me in
an HR capacity. As programme lead for the Gates Foundation project, Mark had discretion
about how the funding was used – for example, whether support from a consultant was
needed – but he would not have been able to recruit for a permanent member of staff
without consultation with HR and the senior management team. Having reviewed the drafts
of the proposal and budgets I can see that the Claimant was referred to as a Visiting Fellow
and a consultant and not as a Senior Fellow (page 468 of the Status bundle).

The Claimant’s beliefs

34.

I originally became aware of the concerns regarding some of the Claimant’s tweets on 28
September 2018, when the first of three members of staff, who I will refer to as Employee A,
came to my office to discuss their concerns. I made notes at the time of the meeting (page 1
of the Documents of Disputed Relevance bundle). At the time, Employee A was one of the
fundraising team leads. Employee A advised me that I needed to take a look at the
Claimant’s tweets as they made them feel uncomfortable and they felt that they were
transphobic. Employee A explained that their concerns were twofold; firstly, from a personal
relations perspective, they did not feel comfortable working with the Claimant as they found
her views offensive and problematic, and secondly they raised concerns about how funders
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would react. Employee A also informed me that one of their fundraising colleagues,
Employee B, had seen the tweets and told them that they were upset by them.
35.

Following my conversation with Employee A, Employee B also approached me about the
Claimant’s tweets. Employee B echoed Employee A’s concerns that the views expressed by
the Claimant were offensive and they did not feel comfortable working with the Claimant
and, in particular, that they did not feel comfortable fundraising for work that the Claimant
may be part of. The overarching message that I received from both was that they were
personally upset by the Claimant’s tweets and believed that they would cause widespread
offence.

36.

Employee A and Employee B also informed me that Employee C, a CGDE staff member in
the London office, was aware of the Claimant bringing the types of issues she was tweeting
about into office dialogue when she visited the office. They told me that Employee C was
going to be in the Washington office in a matter of weeks, and that they would encourage
them to speak to me about it, which they did. Employee C’s views mirrored those of
Employee A and Employee B. Employee C informed me that the Claimant had
disseminated her views in the London office using Slack, an instant messenger
communications tool, and invited people to speak to her about it further should they wish.
The Claimant subsequently confirmed that she did share information about her views with
staff in the London office using Slack in the internal report (pages 555-557 of the Belief
bundle).

37.

I am not sure of the exact dates, but at some point between these different discussions I
carried out an internal review of the Claimant’s tweets with Holly Shulman, CGD’s
communications director at the time. We reviewed the Claimant’s tweets going back a
couple of months, but did not review the Claimant’s whole body of tweets. Our feeling was
that the tweets were not aligned with CGD’s values as they included exclusionary language
and some inappropriate content which was not only counter to our values, but also was
likely to cause widespread offence as they had been posted on her public Twitter account.

38.

Following the internal review, I discussed the matter further with the senior leadership team
and Ms. Shulman, and we all agreed on the wording of the email I sent to the Claimant on 2
October 2018 (page 558 of the Belief bundle). The email was intended to point out to the
Claimant that her comments were not only counter to CGD’s values as an inclusive
organisation, but also difficult and offensive for individuals working within the organisation.
We did not want to suppress the Claimant’s beliefs, but we wanted her to stop bringing
those views into the working environment, and didn’t want those particular beliefs to be
associated with CGD.

39.

CGD does not currently have a social media policy, and we do not ask affiliated scholars to
adopt any institutional position in their views, but the expectation is that they will produce
high-standard and transparent work that is communicated in a way that is respectful of
others (pages 99-102).

40.

The Claimant replied to my email on the evening of 2 October, informing me that she had
added a disclaimer to her Twitter biography to clarify that all tweets and views are her own.
She explained her views to me further, and informed me that she stood by her statements,
and was working on a further blog post about the issues (page 559 of the Belief bundle). On
15 October, Amanda Glassman (CGD’s chief operating officer), spoke to the Claimant and
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informed her that CGD will not publish her blog or any other content related to the issue on
CGD’s platforms.
41.

CGD subsequently commissioned a report from Quantum Impact which appears at pages
649-653 of the Belief bundle. The Claimant’s response to this report appears at pages 654662 of the Belief bundle. Notably the Claimant acknowledged in her email correspondence
with me that she had been told that others found her views offensive and exclusionary but
this did not affect her decision to continue to actively disseminate them and, to campaign in
support of others who share them

If I can assist the Tribunal further, I am happy to do so.
Statement of Truth
The content of this Statement is true to the best of my knowledge, information and belief.

Signed: …………………………………………..
Luke Easley
Dated: …………………………………………..
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Case No: 2200909/2019
IN THE LONDON CENTRAL EMPLOYMENT TRIBUNAL
BETWEEN:
MS MAYA FORSTATER
Claimant
-andCGD EUROPE

1st Respondent
CENTER FOR GLOBAL DEVELOPMENT
2nd

Respondent

MR MASOOD AHMED

3rd Respondent

WITNESS STATEMENT OF CLAIR QUENTIN

I, CLAIR QUENTIN of

, WILL SAY in the case of Maya

Forstater v CGD Europe & others AS FOLLOWS:
Introduction

1.

I am a trans non-binary person. I have transitioned from the gender that I was assigned at birth (male)
but I am not a woman. Elements of my transition include: (i) asking people to refer to me by a genderambiguous name adopted by me as a first name, rather than my given first name which is a masculine
name, (ii) asking people to use they/them pronouns for me instead of he/him, (iii) using the title Mx
instead of Mr where it is available to do so, and (iv) adopting presentation not generally associated with
men (for example wearing a dress).

My transition makes my life more comfortable, because (to the

extent that my non-binary gender identity is treated as valid) it provides relief from the gender dysphoria
which I experience when I am gendered as a man.

2.

My evidence in these proceedings is to do with the impact on me, as a trans person, of Maya expressing
her "gender critical" beliefs on Twitter. I believe (for reasons set out from paragraphs 21 onwards below)
that the initial salvo of "gender critical" tweets posted by Maya included targeted anti-trans bullying of me
personally.

Even if it was not her intention to bully me personally, however, my experience of her

tweeting should (it is hoped) illustrate how the beliefs that underpin her tweets cannot be treated as
protected beliefs under the Equality Act 2010. To treat them as such would be tantamount to legitimising

1
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and protecting anti-trans bullying, which would manifestly affect the fundamental rights of people with the
protected characteristic of gender reassignment

"Gender critical" beliefs generally, and the "gender critical" legal reform agenda

3.

In order to properly describe my experience of Maya's "gender critical" tweets, I would like to set out by
way of background my experience of "gender critical" viewpoints more generally. In sum, my experience
is that the label is a fig-leaf under which some people promulgate anti-trans propaganda and hatespeech online.

While there are no doubt some academics among its ranks, the "gender critical"

movement does not appear to be rooted in a body of theoretical literature but seems, rather, to be a selfbranding exercise on the part of a community of online anti-trans activists. What theoretical literature
exists under the label "gender critical" would appear to be rooted in that community rather than the
community being rooted in the literature.

4.

The "gender critical" community lacks internal coherence and cogency and comprises individuals with
wildly diverse standpoints: religious fundamentalists, Marxists who believe that any social justice not
centred on class is bourgeois identity politics, right-wingers who are opposed to all forms of social justice,
those who are hostile to LGBTQ+ people, cis lesbians who fear that their identities are being subsumed
under a wave of trans-masculinity, nihilistic all-right garners, largely apolitical people who have been
swept up by the groundless moral panic around gender affirmation (Jane Clare Jones: Twitter, Trans
Rights Totalitarianism and the Erasure of Sex 26 Sep 18, pages 254- 263 of the Belief bundle) and
puberty blockers for trans kids and teens (Twitter thread re gender identity and children 18 May 19,
pages 709-714 of the Belief bundle), as well as mainstream liberals. In amongst them all there are a
small number of genuine doctrinal "trans-exclusionary" radical feminists whose intellectual tradition
involves characterising the oppression of women as the oppression of a "sex class" defined specifically
by reference to reproductive capacity (and therefore, in contrast to other radical feminist analyses,
defined to the exclusion of trans women).

5.

The unifying factor amongst these disparate voices is not any formalised set of beliefs but hostility
towards equality for trans people, and trans women in particular. "Gender critical" people are seemingly
interested in the safety of women in prison, but generally only insofar as they can present trans women
as a threat in that context

"Gender critical" people are seemingly interested in women's sport, but

generally only insofar as they can present trans women as having an unfair advantage in it "Gender
critical" people are seemingly interested in equalities law, but only insofar as there exist statutory
exceptions to the rights of people with the protected characteristic of gender reassignment It is not a set
of beliefs; it is a hostile obsession with a marginalised and vulnerable minority grouping.

6.

Feminists are of course generally critical of gender, in the sense that they are critical of the mechanisms
through which the structural oppression of women is effected, but "gender critical" does not refer to this
broad tenet of feminism.

Indeed to the extent the "gender critical" position may be said to have

propositional content it runs counter to that tenet

What "gender critical" people are critical of is the

deployment of the concept of gender insofar as it serves as the analytical framework within which equal
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rights for trans people are to be realised.

7.

To elaborate. Trans people are people whose lived gender differs from the gender they were assigned at
birth, and for trans people to be treated equally with cis people it is necessary for trans people's lived
genders to be treated as valid, just as cis people's lived genders are treated as valid. "Gender critical"
people believe, however, that birth-assigned genders are immutable and that trans people's genders are
therefore not valid. As I understand their positioning "gender critical" people are therefore not so much
critical of gender as enthusiastic about its enforcement against trans people.

8.

Those holding these "gender critical" views generally characterise their position as being to do with
"biological sex", but the biology of sex is far too complex for non-scientists to properly understand
whereas the birth-assigned gender to which "gender critical" people attach such importance is a simple
and wholly socially constructed binary which people learn as toddlers.

In other words the concept of

"biological sex" to which they appeal is gender by another name; the only difference being that it is a
version of gender which harms trans people by misgendering us and exposing us to hostile
mischaracterisation.

9.

For example a "gender critical" person might claim that I am that key focal figure of tabloid-level antitrans moral panic the "bearded bloke in a dress", and that I present as I do either (i) as a publicly
paraded sexual fetish in which onlookers are non-consensual participants, or (ii ) as a means to access
women's sex-segregated spaces in order to commit sex offences, or (iii) both. These characterisations
of assigned-male-at-birth trans people, insofar as they might be applied to me, are false.

Further, I

believe them to be false in respect of assigned-male-at-birth trans people generally.

10. What these false characterisations have in common is that they mischaracterise assigned-male-at-birth
trans people in specifically sexualised ways, and this sexualisation no doubt resonates with the visceral
disgust which people may feel when they see deeply ingrained masculinity norms being violated.
therefore believe that the promulgation of mischaracterisations like these has contributed to the recent
growth in reported transphobic violence in the UK, and has therefore contributed to the risk of violence
that I face when I go out in public.

11. lt may be noted that trans men and assigned-female-at-birth non-binary trans people face a completely
different but equally false set of mischaracterisations ; for example it may be said that they are sufferers
of an anorexia-like mental illness, such that they should be denied bodily autonomy in respect of gender
affirming surgeries.

The binary gendered nature of these contrasting sets of mischaracterisations in

relation to assigned-male-at-birth and assigned-female-at-birth trans people is itself telling.

Being

"gender critical" involves the adoption of very basic gendered presuppositions (men are sexual predators;
women should be denied bodily autonomy) and instrumentalising them to attack trans people through
their birth-assigned genders.

12. One aspect of it that I find parti cularly offensive is the obsession with genital morphology that comes with
a "gender criti cal" viewpoint.

An element of my non-binary experience is that my own genital
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configuration is wholly irrelevant to my sense of who I am.

Indeed the dawning realisation that most

people treat their genital configuration as a major component of their identity is one of the things that led
me to understand that I am different. So when people insist that my birth-assigned gender is my true
gender, it seems to me that they have an interest in my genitals that I do not share. I find this to be
pretty creepy.

13. That creepiness is perhaps forgivable if one recalls that, as noted above, the "biological sex" to which
"gender critical" people cleave as an analytical touchstone is the construction of gender that they were
taught as toddlers. And perhaps that is the most generous that it is possible to be towards "gender
critical" people without sharing their perspective: that they are people who mistake for a philosophical
belief a conception of gender so simplistic that they were able to grasp it while they were still in nappies.

14. The "gender critical" movement has a street violence wing, such as the activists who distributed antitrans propaganda to men in Manchester city centre of an evening, thereby increasing the risk of male
violence towards any trans women who might be on a night out. Notably, Maya defended the actions of
these activists, although the tweet in which she did so has been deleted. I remember her tweet well
though because it referenced a tweet of mine condemning the action and, in referring to me, her tweet
used my correct pronoun (which was surprising to me). And also the "gender critical" movement has a
wing which seeks to act through the mechanisms of policy change within liberal democratic structures. lt
is that wing of which Maya is a notably active member. What her views amount to, in effect, and what
this present litigation is a component of, is a deliberate campaign to roll back protection for trans people
under the Equality Act 2010.

15. By way of background, the "gender critical" movement, at least in the UK, has a legal mythology, which is
rooted in the recent backlash against proposed reform of the Gender Recognition Act 2004.

That

mythology is to the effect that to introduce self-identification under the Gender Recognition Act would
impact so-called "women's sex-based rights". What these so-called "women's sex-based rights" appear
to boil down to, upon examination, are nothing other than the statutory exceptions in the Equality Act
2010 permitting discrimination on the grounds of gender reassignment.

As I understand the "gender

critical" legal mythology, those who promulgate it believe that those exceptions entitle organisations to
exclude trans women from women's sex-segregated spaces, and this possibility of excluding trans
women is understood as a hard-won "women's" (i.e. cis women's) right.

The mythology involves more

than merely suggesting that these purported "rights" would be affected by Gender Recognition Act
reform , however; it involves characterising any apparent distinction between sex and gender that may be
discerned in UK equalities law as a foundational principle. And it is by reference to that purported
foundational principle that trans women are (so the mythology goes) to be treated as male in the eyes of
the law.

For instance , someone promulgating this legal mythology might refer to EHRC guidance

explaining that trans people without a gender recognition certificate are their birth-assigned gender for
the purposes of protection from sex discrimination, and seek to suggest by reference to that guidance
that trans people are their birth-assigned gender for lega l purposes more generally.
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16. Maya often retweets an account called @201 Oequality which promulgates the legal mythology to which I
refer, and I believe that the account is operated by her. This is because its first tweets in December
2018 expressed views tweeted shortly beforehand by Maya herself. Maya retweeted the @201 Oequality
account's tweets on that same topic, and there followed a hiatus in her anti-trans tweeting from her main
account. In addition, as I recall, she temporarily removed some of the "gender critical" iconography from
her main account.

I concluded that she had set the @201 Oequality account up in order to provide

herself with platform for her views which was separate from her public identity, perhaps in connection
with the developments at issue in these proceedings. The "gender critical" thrust of her main account
resumed thereafter, perhaps also in connection with further such developments.
17. In any event the purpose of the @2010equality account seems to be to bring about a culture whereby cis
women are treated as a privileged statutory category of individuals benefiting from a legal status that
trans women do not share.

For example the account repeatedly claims that service providers are

already entitled under the Equality Act 2010 to bar trans women from women's toilets, women's changing
rooms &c.

lt expresses approval of activist sticker campaigns purporting to bar trans women from

women's toilets in public places under the provisions of the Equality Act 2010, and it claims that
instances of unlawful discrimination on the grounds of gender reassignment that make their way into the
news are in fact lawful.

Indeed these kinds of events, such as the recent incident involving a trans

woman being required to show a gender recognition certificate in order to use women's facilities at a
David Lloyd gym, are something that the account seems to want to encourage.

18. One key plank of the account's legal reform platform is to constrain protection from discrimination on the
grounds of gender reassignment to instances where trans people are discriminated against as such (e.g.
the express barring of trans people from access to services), to the exclusion of instances of
discrimination by dint of trans people's lived genders being treated as invalid. In other words, the aim is
not formal legislative abolition of gender reassignment as a protected characteristic, but to establish an
interpretation of the Equality Act 2010 which radically narrows its application insofar as concerns the
protection of trans people.

Maya espouses this as a policy objective on her main account; the

anonymous @201 Oequality account which she occasionally retweets (and which as I say I believe she
operates) differs insofar as it seeks to make life harder for trans people in the present by claiming that
this is already the correct interpretation of the Act.

19. The @201 Oequality account is very far from being a neutral account tweeting about the law.

For

example it tweets about penises quite a lot more than one would expect of an account promulgating
information about the Equality Act 201 0 (Thread on @201 OEquality account re the law on single sex
spaces 29 Dec 18) pages 641 - 647 of the Belief bundle. lt also mocked , for its use of trans-inclusive
language, a charity which provides menstrual products to refugees.

The person who operates that

account (and as I say I believe it to be Maya) would want a trans man in a refugee camp to have to
misgender himself in order to have access to sanitary towels. This is not any kind of feminism that I
recognise , and it is not a manifestation of beliefs of a kind that the Equality Act should protect because it
would (so it seems to me) violate the dignity of trans men and create a hostile environment for them.
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20. Clearly if "gender critical" views are deemed to have the status of a protected belief under the Act, the
effect of that would be to serve to advance the anti-trans legal reform agenda described above. This is

because the implication would be that to assert a person's birth-assigned gender in preference to their
lived gender does not impact on the rights of people with the protected characteristic of gender
reassignment, whereas manifestly it does.

Maya's transphobic bullying of me personally in the tweets in question

21. Until her tweets became focused on trans people, Maya was primarily on Twitter in her capacity as a
researcher and commentator on development economics, which includes the issues of global corporate
tax avoidance and global fiscal justice. These are issues that I too address on Twitter in my capacity as
a former corporate tax lawyer, tax justice advocate and tax policy researcher. We are therefore, broadly,
both participants in what is sometimes referred to as "Tax Twitter".

22. To my knowledge I am the only out trans person on Tax Twitter, and more specifically I am to my
knowledge the only non-binary assigned-male-at-birth person on Tax Twitter and within UK tax policy
debates. If Maya tweets about non-binary assigned-male-at-birth people she is not necessarily tweeting
about me, but if she engages in discussion with mutual acquaintances on Tax Twitter about non-binary
assigned-male-at-birth people within the tax policy community, there is clearly an extent to which she can
be characterised as talking specifically about me.

23. Tax twitter is (quite rightly) a space where male domination of policy debate is deprecated, and this
deprecation is formalised in a widely shared objection to all-male panels at conferences. A panel with a
non-binary person on it by definition is not an all-male panel, and to suggest that it is would be to
misgender the non-binary person. This is not to say that a panel of several men and one non-binary
person on it necessarily displays adequate substantive gender diversity; the point is only that the formal
test of whether the panel is "all-male" is not satisfied.

24. A man can usefully give effect to his objection to an all-male panel by declining to participate in it, and at
one point in her initial salvo of tweets on the topic of trans people Maya encouraged male mutual
acquaintances on Tax Twitter to decline to participate in any panel which was all-male aside from an
assigned-male-at-birth non-binary person (Tweet by Claimant re Philip I Pippa Bunce and various Twitter
discussions following on from that 25 Sep 18 to 2 Oct 18) pages 494 -554 of the Belief bundle. Since I
am a regular participant on panels at conferences, and so are other members of Tax Twitter, it felt to me
as if Maya was asking mutual acquaintances to misgender me personally by characterising a
hypothetical panel that I could realistically expect to be invited to appear on as "all-male".

25. Further, she was asking them to pressurise the organisations organising such panels to also misgender
me by recognising the objection. In other words she was trying to make the entire environment of tax
policy debate an endemically unsafe one for me personally, as someone who experiences dysphoria
when gendered as a man.
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26. I do not identify as a woman and I was not seeking to enter a segregated "women's space"; I just want to
be able to appear on conference panels and make a contribution to a topic on which I possess a certain
amount of expertise without being categorised, against my will and to my great personal discomfort, by
reference to people's assumptions about my genital configuration.
27. lt could be argued that Maya was substantively seeking better gender representation on the basis that a
panel with only me and some men on it would have too few women, but the effect of her actions is that
trans people are specifically harmed because their gender identity is called into question. If diversity is
the objective, why attack that very rare thing in public policy debates: a panel with a trans person on it?
As I understand Maya's position, she says that everyone should be free to believe what they want to
believe about gender, and the views of some should not be imposed on others. But as I hope this
example illustrates, all I was trying to do is go about my existence as a non-binary person, hoping to
have my gender respected as cis people's genders are respected. lt is "gender critical" beliefs which, in
practice, involved Maya seeking to impose her views about gender on me, to my possible exclusion from
public debate.
28. I do not believe that a responsible and inclusive NGO could possibly associate itself with such conduct,
and I was shocked and appalled that it was going on while the Center for Global Development was there
in Maya's Twitter bio for all to see. I was not at all surprised to learn that they subsequently declined to
renew her relationship with them.

Indeed it seems to me that it would create a legal risk for them to

continue to tolerate such conduct, because as well as causing serious offence, it would make trans
people within the organisation feel unsafe, and therefore potentially give them grounds for discrimination
claims of their own; discrimination claims which (unlike Maya's) would be founded on a genuine
protected characteristic.

Statement of truth

The content of this Statement is true to the best of my knowledge , information and belief.

Signed ... .. ... ... ... ...... ... ... ... ... ......... .
Clair Quentin

Dated
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Maya Forstater <

>

Your recent tweets
33 messages
Luke Easley (leasley@cgdev.org) <LEasley@cgdev.org>
2 October 2018 at 18:39
To: Maya Forstater <
>, "Maya Forstater (mforstater@CGDEV.ORG)" <mforstater@cgdev.org>
Dear Maya,
Several staﬀ have expressed concern about some of the language and tone in your recent engagement on Twi er in a discussion
around gender iden ty and sex.
CGD does not require staﬀ or aﬃliated experts to vet their public views and social media usage with the organiza on. However,
we do ask that these debates be free of exclusionary statements. There were several tweets you posted that are therefore
problema c; for instance, you stated that a man’s internal feeling that he is a woman has no basis in material reality. A lot of
people would ﬁnd that oﬀensive and exclusionary.
Of course, this is not a research topic for CGD. It is only relevant to our organiza on as an employer and event host/organizer,
where we respect each person's self-deﬁni on and wish to convey our commitment to inclusion.

As to our commitment to have diverse panels, for CGD the inclusion of any person iden fying as female would indeed meet the
test of diversity.
As a next step, could you please include a statement in your Twi er proﬁle that indicates "all tweets and views are my own", and
ideally clarify somewhere in the tweet stream that your views are personal and not related to your work at CGD or CGD's
policies?
If you have any follow up ques ons you can reach out to me, Amanda Glassman, or Masood Ahmed.
Respec ully,
Luke Easley
Director of Finance, HR & Administra on
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Maya Forstater <
>
2 October 2018 at 20:12
To: LEasley@cgdev.org
Cc: "Maya Forstater (mforstater@CGDEV.ORG)" <mforstater@cgdev.org>, "Masood Ahmed (mahmed@CGDEV.ORG)"
<mahmed@cgdev.org>, "Amanda Glassman (aglassman@cgdev.org)" <AGlassman@cgdev.org>, "Owen Barder
(obarder@cgdev.org)" <obarder@cgdev.org>
Dear Luke
Thank-you for the email. I have added the disclaimer to my twitter bio.
The definition of women and the way that sex based rights and protections for women and girls and the rights and
protections of gender non-conforming males are both secured is a live policy issue, including for the development
sector, and one where clarity and debate is needed. However there has been a strong push for 'no debate' with little
consultation and the insistence that people pledge to the belief that "transwomen are women".
Twitter does not allow for very nuanced statements, and discussions move fast. I stand by my statement that a man’s
internal feeling that he is a woman has no basis in material reality - i.e. they do not in any way make him a woman.
Gender identity and sex are two different things and a person cannot literally change sex. This do not mean that
people's internal feelings are not their real feelings, or that the condition of gender dysphoria is not genuine (similarly
an anorexic person's feeling that they are overweight does not have a basis in the material reality about the state of
their body. Anorexia is nevertheless a serious condition).
The policy question of whether it is right for male people to self identify into women's spaces cannot simply be judged
on a one way axis of inclusion, since it also effects the safety and inclusion of women and girls. Single sex spaces are
critical for women to access education and to be safe in the public sphere. Changing the nature of programmes, clubs
and sports from single sex to mixed sex (but single gender) will also negatively effect women. The idea that being
female relates to having a "feminine personality" or to expressing traditionally feminine styles of dress is something
that I find offensive and regressive.
I have been told that it is offensive to say "transwomen are men" or that women means "adult human female".
However since these statement are true I will continue to say them. Yes the definition of females excludes males (but
includes women who do not conform with gendered norms). Policy debates where facts are viewed as offensive are
dangerous. I would of course respect anyones self-definition of their gender identity in any social and professional
context; I have no desire or intention to be rude to people.
I have had several informal online and live conversations with individual colleagues in London (including where we
have agreed to disagree), and am happy to engage with anyone in DC who is interested in discussing philosophical,
empirical or policy questions.
I would recommend this article by Kathleen Stock at Sussex University on the case against recognising gender
identity as the criteria for being a women
which i don't think is offensive.
I am working on a blogpost on the issues and questions as they relate to the development sector, with Jonathan
Glennie. I am happy to share it with whoever is designated at CGD to look at it, and would welcome comments. If
CGD does not wish to host a blogpost on the topic we will look place it somewhere else.
(Also happy for this email to be shared)
With best wishes
Maya
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EXHIBIT 6

NEWS SPORT BUSINESS LIFESTYLE COURIER CRUISE SUBSCRIBE
SPECIAL OFFERS

Children’s convener resigns following row over
expletive-laden social media outbursts
by Derek HealeyAugust 10 2018, 2.01pm Updated: August 11 2018, 11.52am
© Supplied

Councillor Gregor Murray
Dundee’s children and families convener has resigned in the wake of a string of social
media scandals.
Gregor Murray will now step back from the convener role and has also resigned as the
council’s equalities spokesperson.
The North East councillor apologised last month for a series of expletive-laden
outbursts on Twitter following an anti-trans protest at London Pride event but was later
branded a “disgrace” by party colleague Julie Bell over the remarks.
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Gregor Murray and some of the foul-mouthed tweets.
The former convener then faced calls to stand down following the discovery of further
foul and abusive comments targeted at members of the public on the news aggregation
site Reddit.

Strathmartine councillor Stewart Hunter will be put forward to fill the vacant convener
role when the council next meets on August 20, while deputy neighbourhood services
convener Anne Rendall will become the group’s equalities spokesperson.
Gregor Murray, who identifies as gender non-binary and objects to being referred to
with the use of the pronoun ‘he’, admitted to making “a number of wrong judgements in
communicating with people who campaign against my fundamental human rights”.
The councillor added: “I have not handled this situation well in the slightest.
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Exhibit 8
Decision of the Hearing Panel of the Standards Commission for Scotland following
the Hearing held at City Chambers, 14 City Square, Dundee, DD1 3BY on 15 May
2019.
Panel Members: Ms Ashleigh Dunn, Chair of the Hearing Panel
Mr Paul Walker
Professor Kevin Dunion
The Hearing arose in respect of a Report by Mr Bill Thomson, the then Commissioner for Ethical
Standards in Public Life in Scotland (the ESC), further to complaint reference LA/D/2158 (the
complaint) concerning an alleged contravention of the Councillors’ Code of Conduct (the Code) by
Councillor Gregor Murray (the Respondent).
The ESC was represented by Mr Dominic Scullion, Solicitor Advocate. The Respondent was not in
attendance.
The Respondent identifies as non-binary, so the pronouns they/them are used below, when
reference is made to them.
COMPLAINT
A complaint was received by the ESC about the alleged conduct of the Respondent. Following an
investigation, the ESC referred the complaint to the Standards Commission for Scotland on 25
February 2019, in accordance with section 14(2) of the Ethical Standards in Public Life etc. (Scotland)
Act 2000 (the 2000 Act), as amended.
The substance of the referral was that the Respondent had failed to comply with the provisions of
the Code and, in particular, had contravened paragraphs 3.1 and 3.2.
The relevant provisions are:
3.1
The rules of good conduct in this section must be observed in all situations where you act as
a councillor or are perceived as acting as a councillor, including representing the Council on official
business and when using social media.
Relationship with other councillors and members of the public
3.2
You must respect your colleagues and members of the public and treat them with courtesy
at all times when acting as a councillor.
The Hearing Panel noted that the Respondent had expressed concerns about the ESC’s report and
whether they had been given fair notice by the ESC of the extent of matters being investigated. The
Panel was satisfied that these were matters for the ESC to address, and that they did not fall within
the Standards Commission’s or Hearing Panel’s remit. The Panel was further satisfied that the
Respondent had been provided with adequate and sufficient notice of the Hearing and the alleged
breach the Panel would be considering, in accordance with Section 20 of the 2000 Act.

Evidence Presented at the Hearing
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No witnesses were called.
Joint Statement of Facts
The Hearing Panel noted that a Joint Statement of Facts had been agreed between the parties and
that, in particular, the following matters were not in dispute. That:
•

On 13 June 2018, the Respondent posted three tweets concerning an email exchange
between the complainer and Dundee City Council’s Equality and Diversity Co-ordinator
about the complainer’s concerns that the Respondent, in their capacity as the Council’s Equal
Opportunities Spokesperson, had incorrectly referred to sex as not being a protected
characteristic under the Equality Act 2010. The Panel heard that the Respondent referred to
the complainer as being a ‘TERF’ (being an acronym for Trans Exclusionary Radical Feminist)
in all three tweets.

•

On 13 July 2017, the Respondent had replied “good it’s deserving”, in a twitter exchange
with the complainer when she had stated that the term ‘TERF’ was an expression of abuse.

•

On 19 January 2018 that the Respondent posted tweets in which they referred to ‘TERFS’ as
“scum” and “hateful and vile”.

•

On 13 June 2018 the complainer sent the Respondent an email later that day in which she
stated that the term TERF was a “misogynist slur”, and that she presumed that the
Respondent was referring to her in the tweets. In a response email the same day, the
Respondent advised that they did not consider the term ‘TERF’ to be misogynistic. The
Respondent nevertheless indicated that they would continue to refer to the complainer as a
TERF as they considered her feminism to be “both radical and trans-exclusionary”. The
Respondent proceeded to ask if she had a preferred nomenclature and stated, “Perhaps I
can stick to anti-trans bigot?”. When the complainer sent a further email complaining that
the Respondent had insulted her, the Respondent replied advising that they would not be
apologising.

•

On 7 July 2018, the Respondent had posted a tweet referring to an allegation that lesbians
were blocking the London Pride March, and had referred to the women in question as
“TERFS” and “utter cunts”.

Submissions made by the ESC’s Representative
The ESC’s representative noted that the complaint concerned an email exchange between the
complainer and the Respondent and also tweets posted by the Respondent both before, after and
around the same time as the email interaction.
The ESC’s representative advised that the Respondent had posted their tweet of 19 January 2018,
in which they referred to ‘TERFS’ as “scum” and “hateful and vile” in response to another Twitter
user, in the context of a general exchange on the issue of transphobia.
The ESC’s representative advised that an email the complainer sent to Dundee City Council, on 12
June 2018, in which she pointed out that their Equalities Policy incorrectly referred to ‘gender’,
rather than ‘sex’ as a protected characteristic under the Equality Act 2010, had been forwarded to
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the Respondent, in their then capacity as the Council’s Equal Opportunities Spokesperson. The ESC’s
representative indicated that the Respondent had then initiated the email exchange with the
complainer on 13 June 2018 during which the Respondent called the complainer a ‘TERF’ and stated
that her feminism was “both radical and trans-exclusionary”. The ESC’s representative noted that
when the complainer took exception to this and asked the Respondent to desist from using the term
‘TERF’ as it was an expression of abuse, the Respondent replied advising that they would not be
apologising, considered it was “deserving” and would continue to use it.
The ESC’s representative noted that the Respondent’s position was that the term ‘TERF’ was a
descriptor and was not in itself abusive or offensive. The ESC’s representative contended, however,
that the Respondent’s use of the term ‘TERF’ to describe the complainer in the circumstances where
the complainer had asked them to desist from doing so, where the Respondent had responded
indicating that it was warranted, and where the Respondent had previously publicly identified
‘TERFS’ as being “scum”, “hateful” and “vile”, demonstrated that the Respondent accepted that
‘TERF’ was a term of abuse and was using it as such.
The ESC’s representative advised that the Respondent’s tweet of 7 July 2018 had not been directed
at the complainer and, instead, had been posted in response to another Twitter user having alleged
that lesbians were blocking the London Pride March. The ESC’s representative noted that the
Respondent had apologised subsequently for the use of the term “utter cunts” in the tweet and had
accepted that they should not have used such language in a publicly available online posting. The
ESC’s representative further noted that the Respondent’s position was that they had not directed
the tweet at any identifiable individual or group. The ESC’s representative argued, however, that
regardless of this, the Respondent’s use of obscene language in a tweet was offensive to the public
at large.
The ESC’s representative noted that the Standards Commission’s Guidance on the Councillors’ Code
of Conduct specifically stated that the respect provisions in the Code covered all situations where
councillors were acting, or could be perceived to be acting as such, and that this could include when
they were using social media. The ESC’s representative advised that the Respondent’s Twitter
account identified them as a councillor and argued that it was evident that they were responding to
the complainer, during the email exchange, in their capacity as the Council’s Equal Opportunities
Spokesperson. The ESC’s representative contended, therefore, that the Respondent was acting as
a councillor or, at least, could be perceived to be doing so, during the email exchange with the
complainer and when posting the tweets in question.
The ESC’s representative noted that while politicians have an enhanced right to freedom of
expression under Article 10 of the European Convention on Human Rights, this did not extend to
directing gratuitously offensive insults towards members of the public. The ESC’s representative
argued that it was evident from the context, as previously outlined, that the Respondent’s use of
the term ‘TERF’ was intended to insult the complainer. The ESC’s representative argued that both
this, and the use of the word “cunts” in the tweet of 7 July 2018, were disrespectful and amounted,
therefore, to a breach of paragraphs 3.1 and 3.2 of the Code.
The ESC’s representative noted that the Respondent had lodged the case of Campbell v Dugdale,
[2019] SC Edin 32, as an authority and had argued that the judgement in this was an authority to
support their position that they were entitled to express their honest opinion and use a descriptive
term such as ‘TERF’ when it was merited. The ESC’s representative advised, however, that the case
concerned the civil wrong of defamation and argued that, as such, it was not relevant as it was plain
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the Code could be breached in circumstances where the conduct in question did not amount to a
civil wrong. The ESC’s representative noted, for example, that insulting a member of the public by
using an expletive would not amount to defamation but could nevertheless be disrespectful in terms
of the Code.
In response to questions from the Panel, the ESC’s representative accepted that the use of the term
‘TERF’, in itself, was not necessarily insulting or disrespectful. The ESC’s representative noted that
it was a controversial term and apt to offend although this was the subject of ongoing public
discourse. The ESC’s representative argued that the Respondent should have known that the
expression was controversial and apt to offend the public, and therefore they should have been
careful about how they used it in a public forum. The ESC’s representative further argued that the
Respondent’s use of it required to be considered in the context of the associated abusive terms used
when directing it towards a member of the public.
DECISION
The Hearing Panel considered the submissions made both in writing and orally at the Hearing. It
concluded that:
1.

The Councillors’ Code of Conduct applied to the Respondent, Councillor Murray.

2.

The Respondent had breached paragraphs 3.1 and 3.2 of the Code.

Reasons for Decision
The Panel noted that the Respondent’s email exchange with the complainer of 13 June 2018
concerned the Respondent’s actions as the Council’s Equal Opportunities Spokesperson. The Panel
further noted the Respondent’s twitter account biography referred to them as being a councillor.
The Panel was satisfied, therefore, that they were identifiable as such when posting tweets using
the account and that they were acting, or could be perceived as acting, as a councillor during the
email exchange of 13 June 2018 and in all the tweets. The Panel determined, therefore, that the
Code of Conduct applied to the Respondent at the time of the events in question.
The Panel noted the Respondent’s position was that while they accepted the use of the ‘c’ word was
inappropriate, it had not been directed at any specific individual and, instead, had been addressed
at a group of people who the Respondent considered were protesting against the transcommunity’s human rights. The Panel further noted that the Respondent’s position was that the
term ‘TERF’ was a descriptor and, as such, was akin to labelling someone’s beliefs as homophobic
or racist.
The Panel accepted that the Respondent, as Scotland’s only openly trans elected representative,
had suffered from unwarranted bullying and abuse, and that they were determined to stand up for
the trans community.
The Panel considered that while the term ‘TERF’ was apt to be controversial and could be seen as
one of abuse, it could also be used or perceived as simply a descriptor. The Panel was of the view,
however, that it was evident from the Respondent’s description, over an extended period of time,
of ‘TERFS’ as being ‘scum’ and ‘hateful and vile’, that the Respondent intended it to be an expression
of abuse. The Panel further considered that the Respondent’s use of it in the context of their reply
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to the effect that it was deserved, when the complainer had indicated that the use of the term was
abusive, demonstrated that the Respondent was aware that the term could reasonably be taken to
be offensive. The Panel was further satisfied that the Respondent had directed the term at the
complainer as an individual and that it was about her as a person, rather than simply being a
descriptor of her alleged views.
The Panel considered that the reference to the complainer as a ‘TERF’, in context, amounted to a
personal attack on her. The Panel was therefore satisfied that the Respondent failed to observe the
rules of good conduct by behaving in a respectful manner towards the complainer. The Panel
further determined that the Respondent’s use of the ‘c’ word in a public forum, such as a tweet,
was highly offensive and inappropriate, regardless of whether it had been directed at any individual
or identifiable group of individuals.
The Panel found, therefore, that the Respondent’s behaviour amounted to a contravention of
paragraphs 3.1 and 3.2 of the Councillors' Code of Conduct.
Regarding Article 10 of the European Convention on Human Rights, the Panel concluded that the
Respondent’s reference to the complainer as being a ‘TERF’, in the circumstances and in the context
of their other tweets, amounted to a personal attack on her. The Panel was of the view that the use
of the term in the emails to the complainer was gratuitously offensive given that the Respondent’s
emails were in response to legitimate concerns the complainer had raised with the Council about
whether its interpretation of the Equalities Act 2010 was correct.
The Panel was further of the view that the Respondent’s use of the ‘c’ word was egregious, offensive
and particularly gratuitous. As such, the Panel determined that the imposition of a restriction in the
circumstances was relevant, sufficient and proportionate. The Panel concluded, therefore, that it
was satisfied that a finding of breach, and subsequent application of a sanction, would not
contravene Article 10.
The Hearing Panel concluded that the Respondent had breached paragraphs 3.1 and 3.2 of the
Councillors' Code of Conduct.
Evidence in Mitigation
The Hearing Panel noted that the Respondent had advised, in written submissions, that as Scotland’s
only openly trans elected representative, they had been the target of a great deal of online
harassment and abuse from anti-trans campaigners. The Respondent had indicated that their use
of the term ‘TERF’ had to be seen in the context of them being entitled to calling out transphobia
and their desire to stand up for the trans community.
The Panel noted that the Respondent had apologised for the language used in the tweet of 7 July
2018 and, further, that their acknowledgement that this was unacceptable had led them to resign
from their post as the Council’s Equalities Opportunities Spokesperson, for which they had been
entitled to receive an additional allowance.
The Panel further noted the Respondent’s personal circumstances.
SANCTION
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The decision of the Hearing Panel is to suspend, for a period of two months, the Respondent
Councillor Murray’s entitlement to attend all meetings of Dundee City Council and of any committee
or sub-committee thereof, with effect from and including Monday, 20 May 2019.
The decision is made in terms section 19(1)(c) of the Ethical Standards in Public Life etc. (Scotland)
Act 2000.
Reasons for Sanction
In reaching its decision on sanction, the Hearing Panel considered, and weighed up, all relevant
aggravating and mitigating factors, in line with the Standards Commission’s Policy on the Application
of Sanctions.
The Panel noted, in mitigation, that the Respondent had co-operated fully with the investigative and
Hearing processes. The Panel noted that the Respondent had recognised that their use of the ‘c’
word in a public tweet was inappropriate and that they had resigned from their position as the
Council’s Equalities Opportunities Spokesperson as a result.
The Panel recognised that the Respondent’s actions had been taken in the wider context of them
being the subject of a great deal of unwarranted anti-trans abuse. The Panel further recognised
that the Respondent’s personal circumstances may also have had an impact on their judgement.
The Panel also noted that the Respondent had asked the complainer to desist from using the
incorrect pronoun for them and that the Respondent may have been frustrated by this matter.
The Panel noted, however, that the requirement for councillors to behave in a respectful manner is
an important part of the Code as it prevents a Council and role of a councillor from being brought
into disrepute, and ensures public confidence in both are not adversely affected. In this case, the
Panel considered that the Respondent had failed to behave in a respectful manner and had, instead,
engaged in personal abuse and had posted a gratuitously offensive online comment. The Panel
emphasised it was a councillor’s personal responsibility to be aware of the provisions in the Code
and to ensure that they complied with them. The Respondent had been negligent in this regard.
The Panel was concerned that the Respondent had singularly failed to provide an apology to the
complainer. The Panel was further concerned that the Respondent had failed to demonstrate any
insight into the impact their behaviour may have had on the complainer and her ability to raise
issues with the Council, or on the public’s view of councillors in general. The Panel also noted that
the conduct was not a one-off incident.
RIGHT OF APPEAL
The Respondent has a right of appeal in respect of this decision, as outlined in Section 22 of the
Ethical Standards in Public Life etc. (Scotland) Act 2000, as amended.
Date: 17 May 2019

Ms Ashleigh Dunn
Chair of the Hearing Panel
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POLITICS

Trans councillor Gregor Murray
suspended for abusing critics
Mark McLaughlin
May 16 2019, 12:01am, The Times

Gregor Murray described critics as “hateful and vile” and used the term Terf







Share

A transgender councillor has been suspended from public o


Save

ce

for calling feminist opponents “scum”.
Gregor Murray described critics as “hateful and vile” and used
the term Terf (Trans Exclusionary Radical Feminist) in a
derogatory way.
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The former convener of Dundee city council’s children and
MENU

fridayfamilies
august 2 2019
services

committee was elected in 2012 and has been

an outspoken supporter of trans rights, clashing with SNP MSPs
such as Joan McAlpine. Ms McAlpine, who is leading an inquiry
into proposals to allow people to identify their “trans status” on
the 2021 census, lodged an o

cial complaint with the Standards

Commissioner for Scotland.
Murray, who rejects gender-speciﬁc terms such as he, she, Mr or
Ms, said that Terf was “simply a descriptor”. However, the
commission said Murray’s previous language showed that the
term was intended to be abusive and issued a two-month
suspension.
“The panel accepted that the respondent, as Scotland’s only
openly trans elected representative, had su ered from
unwarranted bullying and abuse, and that they were
determined to stand up for the trans community. The panel
nevertheless concluded that the respondent failed to observe
the rules of good conduct,” it said.

Ashleigh Dunn, chairwoman of the commission’s hearing panel,
said: “While politicians have an enhanced right of freedom of
expression, they cannot simply indulge in o ensive behaviour.
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In this case, the panel’s opinion was that councillor Murray’s
MENU

fridayconduct,
august 2 2019
in referring

to a member of the public in an o ensive

manner and in making a highly inappropriate comment online,
went well beyond that which is acceptable.”
Murray resigned from the SNP before yesterday’s hearing,
claiming to “not feel welcome or safe” in a party with “a major
institutional problem with transphobia”. The councillor told

The Courier newspaper: “For the past year I have had absolutely
no support from the party HQ while ﬁghting a series of
overwhelmingly vexatious and scurrilous complaints.
“Councillors, MSPs and MPs have been openly transphobic for
months, and the party hierarchy has done nothing to stop them.
There are two main issues that Holyrood are considering right
now that a ect the trans community — the census and the
Gender Recognition Act. Both of these policies are going
through committees with transphobic conveners.”
Murray labelled the ruling “a miscarriage of justice” which
would deter trans people from standing for elected o

ce.

The SNP said: “We’re sorry that Gregor feels this way, but
cannot agree with the claims being made.”
Ms McAlpine said: “I welcome the commissioner’s ruling and
note that Gregor Murray jumped before being pushed. Any
other male calling women disgusting names would be
universally condemned.
“Councillor Murray’s abuse is not excused by a self-declared
‘non binary’ identity. Misogyny is misogyny no matter what
pronouns you use.”

UK politics
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Maya Forstater <

>

Complaint details
Annette Payne <annette.scouts@gmail.com>
To: Maya Forstater <
>

1 August 2019 at 16:37

Hi
I hope you are well.
I have been given the go ahead by Gilwell to send you the document sent to me by Gregor which is attached.
Also the summation of the points he has made in the complaint which he wishes to be addressed are:
Maya Forstater has deliberately misgendered Gregor, in order to cause harm.
- Maya Forstater has spread lies and misinformation about Gregor
- Maya Forstater, in her treatment of Gregor is not upholding the Scouts values or law
If you have any comments or evidence that can help in the investigation please can you let me have them. I am away
and have limited contact next week so apologies if I don't get back to you as quickly as usual.
Regards
Annette Payne
District Commissioner
St Albans Scouts
www.stalbansscouts.org
@StAlbansScouts
Charity number 302578
We prepare young people with skills for life

MF Complaint.docx
16K
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I wish to lodge a formal complaint against Maya Forstater, who is an anti-trans bigot
and has been spreading a lot of lies and misinformation about me. The info centre at
Gilwell passed on your contact details.
An example of her abuse towards me can be found in this thread https://twitter.com/i/web/status/1135459234978717698
Her original tweet says:
“Gregor Murray. Suspended as a local councillor after calling women who disagree
with him TERFS and "utter c**ts" now applying terms of abuse to fellow scout
leaders and parents who raised safeguarding concerns”
First of all, I am not a man. Ms Forstater knows this, and deliberately misgendering
me, in order to cause harm. This is not upholding Scouting Values. This breaks the
third and seventh Scout Law.
Secondly, it is entirely untrue that I have been suspended as a local Councillor. I am,
and will remain until the next local elections, a local Councillor. This is untrue. This
breaks the first Scout Law.
Thirdly, I have not applied any terms of abuse to any scout leader, or any parent.
This is an extreme besmirching of my character. This is an insidious lie, and must be
recanted. This breaks the first, third, fourth, and seventh Scout Laws.
Further down the thread, someone asks what it is I have said and a screenshot is
shared of one of my tweets in which I ask some questions “Deeply concerning hearing that Scouting may have watered down their trans
inclusion policies. Doesn't fill me with confidence, or a feeling of safety.
Will @UKScouting / @ScoutsScotland / @flagscouts comment on this? Have we
been listening to TERFs rather than trans scouts?”
This was in response to media reports, and claims by Ms Forstater that Scouting had
been liaising with a hate group known as ‘Transgender Trend’. I did not cast any
aspersions, I was not abusive, I just… asked a question.
I received a response from Matt Hyde, the Chief Executive, who informed me that
the Scout Association have not been working with this hate group at all. This means
that Ms Forstater is once again lying about things, which is in contravention of the
first scout law.
In response to this screenshot from a follower of hers, Ms Forstater responded:
“@AbsMcFabs - its shocking that he calls strengthening the guidance to bring it into
line with safeguarding practice and the Equality Act, "watering down" the guidance.”
Once again, she misgenders me, which is a transphobic action, when done
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deliberately as it is here. It is also unfair to characterise me asking a question from
what I have read in the media in such a way. I was referring, for example, to this
story - https://www.thetimes.co.uk/article/scouts-earn-u-turn-badge-after-scrappingtrans-policy-w6rnxbflc
This was before GIlwell had clarified their position, and I was led to believe that we
had watered down our policies. We have all had a clarification and blog post on this
matter, and I am happy with the decisions made by HQ (if not how they did it, or how
they communicated it). As a member, I should be free to ask these questions without
being attacked by one of your members in such a way.
Further to this Twitter exchange, Ms Forstater also started a post on Facebook in a
group called the 1st Facebook Scout Group. This was a ‘celebration’ of her ‘victory’ I
changing the rules, before clarification was issued. I cannot provide evidence of this,
as the entire post has been removed either by Facebook, or by the admins of that
page. You would have to talk to them for this.
In this post, Ms Forstater became increasingly transphobic, to such an extent that
the post was closed to new comments. She spread the same misinformation about
myself, and about the Scout Association as she did on Twitter, as well as further
personal attacks. I was very upset by these, and did not get a chance to record them
before they were removed.
I do not think that she is espousing Scouting Values at all. She has also besmirched
the name of the Association by making repeated claims that Scouting is working
closely with Transgender Trend - something that Matt Hyde has told me categorically
is entirely untrue. This breaks the second Scout Law.
She is continually causing me upset by misgendering me. She is encouraging people
to 'pile on' me on Twitter, causing my mental health to suffer further. She is attacking
trans individuals which is wholly against our bullying policies, as well as the Scout
Law.
She is crusading against trans people and as a trans member, it makes me feel very
uncomfortable. I have severe concerns for any trans young person who is left within
her care. You will be aware that she has lost her main employment for her
transphobia, and I hope that you will give this complaint serious consideration, and
ensure that all young people will be fully supported.
Yours,
Gregor (Fisher) Murray
DSNC, Dundee District.
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Maya Forstater <

>

Response to complaint from Gregor Murray
Maya Forstater <
>
To: Amy.Davies@scouts.org.uk
Cc: Matt Hyde <Matt.Hyde@scouts.org.uk>

15 August 2019 at 10:21

Dear Scouts Association
On June 26th I was told by my District Commissioner that a Scout Leader in Scotland had made a complaint about me
and that it would be handled by HQ. I understand it has now been directed back to my local district. I did not receive
details of the complaint until August 1st. Please find attached my response to the complaint and a document of
supporting evidence.
I dispute all of Murray's claims and consider them vexatious and without merit or evidence. I consider that
Murray has succeeded in using the complaints procedure of The Scouts Association as a means to harass
and intimidate me. I do not think this complaint should have been taken on as an investigation to be handled
at my local district.
I can find nothing in the Scouts guidance or POR which suggests that the Scout Association has authority to police the
tone and content of member’s conversations on social media. I have taken the time to respond to Murray’s complaint
in detail, not because I think they reach a level where they should have been taken seriously, but because they have
been taken seriously by the Scout Association, and the consequences of being branded a “transphobe” and a “bigot”
are serious.
At the time I was first informed of the complaint I was told that the complainant was 'known to HQ'. Murray has a
known public history for abusing women on social media, resigning as Children Convenor of Dundee Council, and
being suspended as a local councillor because of online conduct in calling women abusive names. Murray has used
the same insults and accusations of "transphobia" that Murray applied to me to several women in public life including
Joanna Cherry QC MP and Joan McAlpine MSP as well as female journalists. The complaint contends that I "spread
lies" about Murray by saying that Murray had been suspended as a local councillor. It is a matter of public record that
Murray has been suspended as a local councillor. Murray's claim that Murray is "not a man" is also clearly
nonsensical. Sex - whether someone is a man or a woman - is a protected characteristic under the Equality Act. All of
this is in the public domain and could have been checked before I was forced to spend my time defending myself for
comments made on social media which are not under the authority of the Scout Association.
Murray also refers to communication with Matt Hyde in the complaint, suggesting that the Scouts CEO agrees with
Murray that Transgender Trend is a "hate group". I do not know if the factual accuracy of Murray's perception on this
was checked, but the claim was passed on to me without comment, effectively allowing Matt Hyde's name and
authority to be used to harass me.
This complaint by Gregor Murray, and the conduct of the group of people on 1st Scouts Facebook, is a demonstration
of the way that accusations of ‘misgendering’ and transphobia can be misused as a means of bullying people, and
preventing them speaking up about safeguarding and inclusion concerns and their own and other’s reasonable
expectations of bodily privacy in single sex facilities.
Pushing back against Murray's accusations of "transphobia" does not mean that I am transphobic or would fail to
include gender questioning children and young people who identify as trans in Scouting.
Please let me know what will happen next, with a timeline. The process to date has been very uncertain.
As I state in my response I remain unsatisfied with the way that the Scouts Association responded when I
raised concerns about the same Facebook conversation that Murray did (I raised the issue and sent
screenshots to the Head of Safeguarding on June 2nd; not as a personal complaint against Murray but to
highlight that there are some problematic behaviours and attitudes being promoted by several scout leaders
under the framework of trans inclusion).
Thank you
Maya Forstater
Assistant Leader
9th St Albans Scouts
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RESPONSE BY MAYA FORSTATER TO COMPLAINT
TO THE SCOUT ASSOCIATION BY GREGOR MURRAY

AUGUST 10 2019

BACKGROUND
1. The Complainant Gregor Murray is a Scout Leader in Dundee. I am an Assistant Cub
Scout Leader in St Albans. I have never met or had any contact with Murray before
Murray initiated a conversation on Facebook in response to a post I made.
2. I was told by my District Commissioner that this person had made a complaint about me
on June 26th and that it would be handled by HQ. I understand it has now been directed
back to St Albans District. I received details of the complaint on August 1st.
3. The compliant relates a Facebook discussion in response to a post that I made on “1st
Scouts Facebook” group on May 29 to which the complainant and others responded,
and to three tweets I wrote on June 3rd in response to a tweet by the Complainant on
May 28th.
4. I do not have the screen captures of all of my side of the Facebook discussion (I did not
anticipate that there would be a complaint against me and did not take pictures of my
side of the conversation). However I did capture my original post and some of my
comments as well as much of the other side of the discussion by participants including
Murray, which displayed attitudes I found very concerning. I have already submitted this
to The Scout Association (on June 2nd) not as a complaint against those participants
individually, but as whistleblowing about a concerning culture in parts of Scouting (and
promoted by external trans advocacy groups) which I think raises safeguarding risks.
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5. I remain unsatisfied with the way The Scout Association has responded to these
concerns. This complaint by Gregor Murray is a demonstration of the way that
accusations of ‘misgendering’ and transphobia can be misused as a means of bullying
people, and preventing them speaking up about safeguarding and inclusion concerns
and their own and other’s reasonable expectations of bodily privacy in single sex
facilities (e.g. at camp).
THE COMPLAINT
6. The complainant’s complaints are that I:
a. Misgendered the complainant on Twitter
b. Spread lies about the complainant on Twitter
c. Personally attacked the claimant on Facebook
d. Encouraged “pile ons” on the complainant harming the claimant’s mental
health.
e. Did not follow Scout values and Scout law in my treatment of the complainant
OVERVIEW: RESPONSE TO THE COMPLAINT
7. I dispute all of the claims and consider them vexatious and without merit or evidence.
8. The complaint includes baseless accusations calling me an “anti-trans bigot”
“transphobic” and linked to a “hate group”. This defamation threatens to harm my
reputation inside and outside of Scouting, and defames the group Transgender Trend.
On Twitter the complainant has also said that I put children’s lives at risk and am not fit
to be in UK Scouting.
9. I contend that Murray has succeeded in using the complaints procedure of The Scouts
Association as a means to harass and intimidate me.
10. Given the complexity of the issues involved in this complaint, the uncertainty of Scout
Association policy and Murray’s known history as an abuser of women online I do not
think this issue should have been delegated down to the District Commissioner in St
Albans to handle. The complaint raises a number of questions for The Scout Association
which cannot be resolved at the level of volunteers in St Albans District but need to be
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answered by staff at HQ. These are covered on page 11 . I request that the complaint be
handled by HQ with answers given to these questions.
THE FACTS
11. I confirm that I started a thread on 1st Scouts Facebook (a large, unofficial Facebook
group mainly consisting of UK Scout Leaders) on May 29th. My post was a summary and
a link to an article I wrote about Scout’s revised Transgender Policy, which had been
published on the website of Transgender Trend [Exhibit 2].
12. The first person to respond to my post was Gregor Murray, who criticised it and used
the term TERF. When I said that TERF is a term of abuse, Murray defended its use by
saying that TERFS are “scum” [Exhibit 3 - Page 12] Murray was quickly joined by other
leaders who agreed with Murray and who joined in in calling me and another female
leader who welcomed the new guidance transphobes and bigots. Murray said I was not
fit to be a Scout Leader. [Exhibit 3- Page 13] that “your guidance will leave children
dead” [Exhibit 3 – Page 21].
13. It was not clear whether the group commenting on the post, all with very similar views,
was orchestrated or spontaneous. The conversation on Facebook was deleted by the
moderators on the second day (Several people on the conversation were calling for it to
be removed and I assume they directly approached the moderators and had it
removed).
14. I was concerned by the attitudes displayed in the conversation and on June 2nd I sent
details and screenshots to Scouts HQ (Chief Safeguarding Officer Tina Wilson) [Exhibit 3].
15. Reflecting on the conversation I realised that the Scout Leader who had been the first to
begin insulting me (and also the other female leader on that thread who supported the
revised guidelines) was the a local government Councillor in Scotland, who I had
previously heard about in relation to being censured for abusing women online, and in
particular calling them TERFS.
16. I noticed Murray had tweeted on May 28th “Deeply concerning hearing that Scouting
may have watered down their trans inclusion policies. Doesn't fill me with confidence, or
a feeling of safety. Will @UKScouting @ScoutsScotland @flagscoutscomment on this?
Have we been listening to TERFs rather than trans scouts?” [Exhibit 1]
3
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17. On June 3 I posted a tweet which linked to Murray’s and said “Gregor Murray.
Suspended as a local councillor after calling women who disagree with him TERFS and
"utter c**ts" now applying terms of abuse to fellow scout leaders and parents who
raised safeguarding concerns”. Later I tweeted “its shocking that he calls strengthening
the guidance to bring it into line with safeguarding practice and the Equality Act,
"watering down" the guidance.” [Exhibit 4]
18. Gregor Murray responded “It's shocking that you're purposefully misgendering me.” And
then “Way to prove you're not a bigot - by spreading lies, and by misgendering me. I
stand by my statement earlier - @MForstater is not fit to be a member of @UKScouting.
She is a bigot and should not be allowed to endanger the lives of our young people or
spread her bigotry. [Exhibit 5]
COMPLAINANT’S STATEMENTS OF FACTS WHICH I DISPUTE
19. In support of the complaint, Murray makes several statements which I dispute as
clearly and utterly false, without evidence, and in several cases defamatory:
a. That I am an “anti-trans bigot”. This is untrue, unevidenced and defamatory.
b. That the complainant, Gregor Murray is not a man. This is untrue. Gregor Murray is
a man who identifies as ‘non binary gender’.
c.

That Transgender Trend is a ‘hate group’. This is untrue, unevidenced and
defamatory towards Transgender Trend.

d. That I claimed that the Scout Association has been working with Transgender
Trend. This is untrue. I did not make this claim. It appears to be a misunderstanding
by Gregor Murray, based perhaps on the statement given by the Scout Association
to the Sunday Times that “We have worked with members of the trans and feminist
communities to update our guidance”.
e. That I am “attacking trans individuals”. This is untrue, unevidenced and defamatory.
f. That I am “crusading against trans people”. This is untrue, unevidenced and
defamatory.
g. That I lost my “main employment for transphobia”. This is untrue, unevidenced and
defamatory.
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20. I am not going to answer each of these points one by one, as Murray does not give
evidence or argument for them. Most of them are simply baseless name calling, and are
similar to statements Murray has made about many women with whom Murray
disagrees [exhibit 7]. However I will clarify points b. and c. below (at paragraphs 22 and
28).
21. Murray also makes a statement that suggests that Murray is in contact with Matt Hyde
the Chief Executive of the Scout Association and that Mr Hyde shares Murry’s view that
Transgender Trend is a hate group (From the complaint: “informed me that the Scout
Association have not been working with this hate group at all.”). This may just be a
reflection of Gregor Murray imputing Murray’s own beliefs to other people. I request
Matt Hyde to confirm whether he agreed with Murray in calling Transgender Trend a
“Hate Group”?
ADDITIONAL FACTS
22. Gregor Murray is a man. Sex is one of the nine protected characteristics under the
Equality Act 2010. The Equality Act states that “man” means a male of any age, and
“woman” means a female of any age [section 212]. This is not determined by ‘gender
identify’. Murray’s sex is male therefore Murray is a man.
23. Gregor Murray is a man with a history of abusing women on the internet. Murray has
frequently referred to women using terms such as TERFS, utter roasters, utter scum,
hateful and vile. The claimant called Lesbians protesting at Pride “utter c*nts” and
referred to policies to increase female representation as “feminist shite”. In 2018
Councillor Murray resigned as Children’s Convenor after criticism of Murray’s insults
against women concerned about gender self-ID on Reddit and Twitter [Exhibit 6] Other
women Murray has condemned as anti-trans bigots, transphobes and TERFs”include
Joanna Cherry QC MP; Joan McAlpine MP; Jenny Marra MSP; Mandy Rhodes,Editor of
Holyrood Magazine; Shona Craven, Journalist The National; Susan Sinclair, Scottish
Women. Organisations Murray has called “Hate Groups” include Woman’s Place UK, For
Women Scotland andWomen and Girls Scotland. Murray has called for McAlpine and
Cherry to resign and for these grassroots women’s organisations to be shut down.
[Exhibit 7]
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24. Murray frequently uses the term TERF (standing for Trans Exclusive Radical Feminist) to
refer to women who Murray does not agree with on questions of how gender identity
and sex should be considered in public and organisational policies.
25. TERF is recognised as a term of abuse, and Gregor Murray knows this. As a local
Councillor Gregor Murray was subject to a complaint considered by the Standards
Commission for Scotland, which involved his use of this term. Murray contended ‘TERF’
was a simple descriptor. However, the panel ruled that as Murray identified ‘TERFS’ as
being “scum”, “hateful” and “vile”. Murray was clearly using it as an expression of abuse
and a personal attack on the person the term was directed at. [Exhibit 8 – Pages 47-48]
26. Gregor Murray was suspended as a councillor for two months due to his conduct
online. The Standards Commission for Scotland Panel called the Councillor’s conduct
gratuitously offensive and was concerned that the Councillor had failed to demonstrate
any insight ”into the impact their behaviour may have had on the complainer and her
ability to raise issues with the Council, or on the public’s view of councillors in general.”
The Panel also noted that the conduct was not a one-off incident. [Exhibit 8 – Page 49].
Murray resigned from the SNP pre-emptively the day before the Panel gave its verdict,
calling the SNP transphobic and taking no responsibility for his own actions [Exhibit 9].
27. Transgender Trend is a parent led group promoting evidence-based guidance on
including trans and gender questioning children. Its founder was shortlisted for the
John Maddox Prize in 2018 and its guidance was recently found to be the most
compliant with EHRC Technical Guidance for Schools in a Times Educational Supplement
review. It is not a ‘hate group’. The Scout Association has so far declined invitations to
meet with them.
RESPONSE TO MURRAY’s SPECIFIC COMPLAINTS AGAINST ME: “MISGENDERING”
28. On Twitter I referred to Murray by the pronoun ‘he’. This was not purposeful or meant
to cause harm. I had simply forgotten that this man demands to be referred to by the
plural pronouns “they” and “them”.
29. Murray states that my failure use the pronoun “they” in relation to the complainant
breaks the third and seventh scout laws (“A Scout is friendly and considerate” and “A
Scout has self-respect and respect for others”) because Murray believes that Murray is
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not a man. Murray also calls it “transphobic” that I recognise a man when I see one. I
disagree.
30. In reality Murray is a man. It is Murray’s right to believe that Murray is not a man, but
Murray cannot compel others to believe this. Women in children in particular should not
be forced to lie or obfuscate about someone’s sex.
31. I reserve the right to use the pronouns “he” and “him” to refer to male people. While I
may choose to use alternative pronouns as a courtesy, no one has the right to compel
others to make statements they do not believe. I think it is important that people are
able to refer to the sex of other people accurately and without hesitation, shame or
censure. This is important for children to be able to speak up about anything that makes
them feel uncomfortable, and for adults to be able to risk assess the difference between
a single sex and mixed sex situation.
32. If I was to come across Murray or any other male in the women’s changing showers or
toilets at scout camp I would have no hesitation in referring to that person as “he”,
whatever their professed gender identity, removing myself and supporting other
women to remove themselves and in reporting the incident. I think it is important that
Scouts makes this expectation clear. As a Scout Leader, Murray (and others) must
understand that his feeling of not being a man do not correspond to the reality
experienced by others and the responsibility of The Scout Association to protect
everyone’s privacy and safety and to include all sections of society.
RESPONSE TO MURRAY’SPECIFIC COMPLAINTS AGAINST ME: “LYING”
33. Murray states “Secondly, it is entirely untrue that I have been suspended as a local
Councillor. I am, and will remain until the next local elections, a local Councillor.”
34. On May 17 2019 the Standards Commission for Scotland Hearing Panel ruled to
“suspend Councillor Murray’s entitlement to attend all meetings of Dundee City Council
and of any committee or sub-committee thereof, with effect from and including
Monday, 20 May 2019.” This was widely reported in the media. [Exhibits 8, 9 and 10].
Murray has retweeted articles with positive endorsement that state that Murray was
suspended (https://twitter.com/grogipher/status/1161005455063289857)
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35. Murray’s statement that ”it is entirely untrue that I was suspended” is therefore entirely
untrue. Indeed at the time of my tweet about Murray the suspension would have been
current.
36. Murray’s description of me a liar is vexatious and defamatory.
RESPONSE TO MURRAY’s SPECIFIC COMPLAINTS AGAINST ME: “TERMS OF ABUSE”
37. Murray states “have not applied any terms of abuse to any scout leader, or any parent.
This is an extreme besmirching of my character. This is an insidious lie, and must be
recanted. This breaks the first, third, fourth, and seventh Scout Laws.”
38. Both on Twitter and Facebook Murray called people who expressed concern about the
previous Scout transgender guidance “TERFs”. On twitter asking “Have we been listening
to TERFs rather than trans scouts?” and on Facebook saying “Really sad to see TSA
listening to TERFs rather than actual trans people”.
39. On Facebook this was specifically directed at me (a parent and Scout Leader) following
my post, and the complainant did not withdraw it even after I had pointed out that TERF
is an insult often directed at women, associated with threats of violence and intending
to shut down debate. Murry responded “I have called TERFS scum. And they are”.
40. Murray’s contention that “I have not applied any term of abuse to any Scout Leader”
seems to be based on the contention that TERF (and also by extension ‘scum’) are not a
terms of abuse.
41. Murray in the Facebook conversation and on Twitter also accused me of putting
children’s lives at risk and of not being fit to be a Scout Leader.
42. Murray states that Murray did not “ cast any aspersions, I was not abusive, I just… asked
a question”. This account of events does not tally with the documentary evidence from
Murray’s Facebook and Twitter posts
43. As previously mentioned Murray has already been sanctioned for using the term TERF
by the Standards Commission for Scotland, which found it was a term of abuse.
RESPONSE TO MURRAY’s SPECIFIC COMPLAINTS AGAINST ME: “FURTHER PERSONAL

ATTACKS”
44. Murray states that following our Twitter exchange I posted on Facebook spreading “the
same misinformation about [Murray], and about the Scout Association as she did on
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Twitter, as well as further personal attacks. I was very upset by these, and did not get a
chance to record them before they were removed.”
45. Murray’s recounting of this entirely inaccurate. The discussion on Facebook took place
on May 29 before I tweeted on June 3rd. My initial Facebook post said “I am pleased
that they [Scouts] have updated their guidance to make it more cautious, while still
supporting inclusion for all in Scouting”. It was not triumphant.
46. As recounted above the first contact I had with Murray was when Murray responded to
my Facebook post, by making personal attacks on me. As the screenshot evidence shows
Murray called me a TERF, and said that TERFs are scum. Murray said I am completely
irresponsible and completely unfit to be a Scout Leader [Exhibit 3].
47. In the complaint Murray claims I made personal attacks as part of this Facebook thread.
I did not. As you can see from the screen shots, there were many people (all strangers to
me) vehemently disagreeing with me, and many calling me names and impugning my
integrity and motives. I was discussing the substantive points, and not getting personal
with anyone. Murray said “I was very upset by these [personal attacks Murray alleges I
made] and did not get a chance to record them before they were removed.” As the
screenshots from the discussion shows there were several people discussing having the
post, and me removed from the group before it was deleted. If I had made personal
attacks on Murray, I am sure that Murray or one of the other people saying I am unfit to
be a Scout Leader would have had time to screen shot them.
48. In short, there is no evidence that I made personal attacks on Murray, but clear evidence
that Murray and others made personal attacks on me and the other female Scout Leader
raising safeguarding concerns.
49. In his complaint Murray said I “became increasingly transphobic” on Facebook. As can
be seen from the screenshots the kinds of things I was saying were statements about
the impacts on safeguarding and inclusion of treating adults and children who declare a
transgender identity as if they are are actually and in every sense members of the
opposite sex “Unwillingess to recognise that a child is male, even if socially we
accommodate their preference for a female social identity rings alarm bells. Completely
ignoring the sex of a child in our care (who needs privacy, who may be menstruating,
who can get each other pregnant, who we might need to take to hospital, is
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irresponsible).” I do not believe this is transphobic, and I think the fact that a significant,
vocal and aggressive group of Scout leaders thinks that it is very concerning.
RESPONSE TO SPECIFIC COMPLAINTS AGAINST ME: “ENCOURAGING PEOPLE TO PILE ON ME

ON TWITTER”
50. Murray said “She is encouraging people to pile on me on Twitter, causing my mental
health to suffer further.”
51. I did not encourage people to pile on, and there were no pile on. There were about 10
responses to my tweet.
RESPONSE TO MURRAY’s SPECIFIC COMPLAINTS AGAINST ME: “NOT UPHOLDING SCOUT
VALUES OR LAW”
52. Murray says I am not fit to be in UK Scouting.
53. Murray argues that because I do not share a belief in gender identity ideology (for
example I do not accept that an adult male is not a man because they say they don’t feel
like one) , and because I argue that TERF is a term of abuse that I am breaking Scout
Laws.
54. I think this is a misuse of Scout laws which is being used to bully me and protect
arguments which display a lack of understanding of safeguarding, consent and personal
boundaries. This is highly concerning.
55. The Scout Association opposes all forms of prejudice and discrimination, including
racism, sexism, homophobia, biphobia and transphobia. I share these values and am not
“transphobic”.
56. The Scout Association is committed that no young person or volunteer should receive
less favourable treatment or suffer disadvantage harassment or discrimination by
reason of the nine protected characteristics in the Equality Act (and with the addition of
class/ socio-economic status and political belief). As a feminist I hold the belief that sex
is a material reality and that this matters. I, and other Scouts who hold this belief, should
not be discriminated against or harassed because of it. This does not prevent gender
questioning children being fully included in Scouts.
57. Murray contends that the Scout Laws to be “respectful” “friendly” and “considerate”
create an expectation that no child or adult can speaking clearly and honestly about
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what sex someone is (prohibition against ‘misgendering’). I believe this is dangerous and
is not inclusive. No child should be encouraged or coerced to lie or keep a secret about
an adult’s sex. This leaves them vulnerable to abuse. Adults should also be able to state
clearly what someone’s sex is, particularly when it is necessary for their own privacy or
for safeguarding children.
58. Murray contends because I do not accept being called TERF scum I have broken several

Scout Laws and am not “a Scout to be trusted”, “friendly and considerate”, worthy of
“belonging to the worldwide family of Scouts” or demonstrating “self-respect and
respect for others”. I contend using the Scout Laws in this way to try to shame someone
into accepting a term of abuse being applied to them is harassment and bullying. I am
not easily bullied, but it find it utterly appalling that any Scout Leader would try to use
the apparatus of the Scout Association and our shared values to do this.
QUESTIONS FOR THE SCOUT ASSOCIATION

59. Murray’s complaint raises several questions for the Scout Association which cannot and
should not be pushed down to the level of volunteer leadership in St Albans District to
answer.
•

QUESTION 1: Does the Scout Association consider it part of its mandate to hear
personal complaints about disagreements on social media between people who are
members of the Scout Association?

•

QUESTION 2 : Does the Scout Association agree that anyone recognising Murray as
male, or recognising the sex of any person with a transgender identity, is
transphobic?

•

QUESTION 3: Does the Scout Association have a general prohibition against
“misgendering”? ( i.e. distinguishing between sex and gender identity).

•

QUESTION 4: Does the Scout Association view the term TERF as a term of abuse?

•

QUESTION 5: Does the Scout Association consider Transgender Trend a hate group?
(and if not why will they not meet them?)

60. I can find nothing in the Scouts guidance or POR which suggests that the Scout
Association has a general authority to police the tone and content of member’s
conversations on social media.
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61. I have taken the time to respond to Murray’s complaint in detail, not because I think
that the unevidenced and nonsensensical accusations reach a level where they should
be taken seriously, but because the consequences of being branded a “transphobe” and
a “bigot” are serious. On Twitter Murray says “I should not be allowed to endanger the
lives of our young people” and that I am not fit to be in Scouting. This is a heinous
allegation.
62. I am concerned that the Scout Association, having had this complaint for over a month,
has ignored Murray’s well-known history of abusing women online, and pushed the
investigation back down to the level of the District, which is unequipped and lacks
guidance from HQ. Murray has been enabled to use the Scout Association’s complaints
mechanism to bully and harass me, on the basis of my sex and my beliefs.
63. I am concerned that similar complaints of ‘transphobia’ and charges of ‘misgendering’
may be used throughout Scouts to bully, harass and intimidate young people, parents,
leaders who want bodily privacy (particularly for women and girls) to be respected or
who raise safeguarding concerns related to the drive to affirm gender questioning
children as transsexuals, without parental consent or medical diagnosis.
64. I would like this complaint to be considered vexatious and harassment, and I would
like action taken to ensure that Murray does not similarly harass others in Scouting in
this way. I would also like Scouts to consider how this complaint has been handled and
what guidance is needed to prevent claims of ‘transphobia’ being used to bully women
and girls in Scouting.

Maya Forstater
August 10 2019
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Maya Forstater <

>

Re: YHA Transgender Policy
1 message
Maya Forstater <
>
To: James Blake <jamesblake@yha.org.uk>

13 August 2019 at 09:15

Hi James
Damn! No I did not get the message. That is a shame. It must have been eaten by my Google filters.
Yes i'd still be keen to meet up for coffee. OTR. I did have a good chat with Anita yesterday.
For what its worth (and this is what I told her) I think the most constructive, underused and human rights informed way
for organisations to think about this issue of "irreconcilable" difference is through the lens of belief (which is also a
protected characteristic in the Equality Act). In a secular and pluralist society our common value is that people with
different metaphysical beliefs are capable of living together side by side. The fact that their beliefs are irreconcilable is
not a problem, it does not mean that they cannot respect each other's right to hold beliefs.
Some people believe that people with male bodies can be women, and some people do not (but may be willing to go
along with a social fiction in some or all situations). Those beliefs are irreconcilable. But in most areas of life where we
seek to treat men & women the same and where both are welcome it doesn't much matter which belief you hold. It
matters when the question of who is allowed in single sex spaces arises. Does a male person's belief that their male
body is female (or their desire for society to treat it as female) take precedence over a woman's belief that a person
with a male body has no business being in a dorm room, shower, sports competition, prison cell etc... with her? (You
may have been following the Jonathan Yaniv case which shows this dilemma clearly https://quillette.com/
2019/07/25/a-canadian-human-rights-spectacle-exposes-the-risks-of-unfettered-gender-self-id/).
I think that framing the question of transgender inclusion as an argument that male people should be allowed into
women's spaces discounts women's rights to privacy and is fundamentally illiberal (it is like forcing Jewish people to
eat pork). Rather the question should be 'how does the YHA make sure that transgender people are included in youth
hostelling?' This can be done sensitively and flexibly with single rooms & mixed sex rooms with friends, and also by
making clear that gender non-conforming males (and females) should be safe and welcome sharing dorms with
travellers of the same sex if they chose (i.e. no to transphobia). Mixed sex organisations can be inclusive of
transgender people without supporting the idea of some males that they should be allowed to transgress women's
boundaries.
While i am sure the YHA evolved its policy in good faith and carefully with the best of intentions, it is objectively an
absolutely awful policy -- it is clearly and jaw droppingly inappropriate in the cold light of day to ask rape, incest and
child abuse survivors to contact customer care and disclose that information. I think you have to think about what
went wrong with the well intentioned process - and this is not just a problem for the YHA (this is a long read but
strongly recommended https://www.euppublishing.com/doi/full/10.3366/scot.2019.0284)
I think a new frame and a constructive debate is needed, with organisations like NCVO and ACEVO, and Scouts and
YHA and others stepping up to really think through what inclusion means (a few opportunities for coffees in St Albans
to help to kickstart that conversation! ;-)
I am working from home most of the time, so let me know when is good.
Best
Maya
On Tue, 13 Aug 2019, 07:58 James Blake, <jamesblake@yha.org.uk> wrote:
Dear Maya

Thanks for your email – I did get your email last year and I responded to you on this account rather than our family
email – see attached - but it sounds as if you didn’t get the message?

SB 191

In it I suggested meeting up for a coffee to discuss. Would you still be interested in doing so? I hope you would
understand it would be need to be on an off the record basis.

I absolutely understand, as do all involved in YHA, that this is a highly sensitive issue with strong, heartfelt and often
irreconcilable views on all sides of the debate. Our Board, which includes members with all perspectives, have
discussed how to navigate this at length and in detail, based on soundings and feedback from people across the
range of views. Our policy has evolved (and will continue to evolve) as the wider policy and political debate
develops.

I understand you talked to our Director of Strategy Anita yesterday evening, who may have filled you in on some of
this?

Best wishes

James

James Blake
Chief Executive

YHA (England and Wales)
Trevelyan House
Dimple Road
Matlock
Derbyshire, DE4 3YH

@JamesBlakeYHA
www.yha.org.uk
Office: 01629 592643
Mobile: 07764 636093

From: Maya Forstater <
>
Sent: 12 August 2019 13:30
To: James Blake <jamesblake@yha.org.uk>
Subject: YHA Transgender Policy

Dear James,

I'm not sure if you got the email i sent you last year (to your margaretandjames.blake@ntlworld.com email), but
anyway I am trying again as I see the YHA policy is again getting attention.
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DEBBIE HAYTON

september 3 2019, 12:01am, the times

We trans women should compete only against men
debbie hayton
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rans women are women” is more than a slogan, it’s a demand for
compliance. But it’s also vacuous rhetoric that has led us away from
truth and into a land of make-believe.

With a sense of entitlement rather than empathy, transgender campaigners have
demanded access to status, scholarships and bursaries in sport and politics that
were previously reserved for women. By carrot and stick — appealing to their
good nature while denouncing dissenters as bigots — women have come under
pressure to accept trans women like me not as allies but as actual women.
Objections based on biology are dismissed as unkind in a world where feelings
take precedence over facts.
However, inconvenient truth is still truth and in sport, biology matters when
segregating the sexes. Whatever female hormones trans women might take, we
are still on average taller, faster and stronger than women. We keep our larger
hearts and male muscles, and we do not lose bone density. Last month The
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Times reported the case of Maxine Blythin, a transgender cricketer who averages
ers and 123 runs when facing women. Blythin is
targeting one of the 11 places in the England women’s team. Good for her; not so
good for the woman she displaces.
In other disciplines the inclusion of trans women is not only unfair, it’s unsafe.
The Welsh Rugby Union allows a trans woman, Kelly Morgan, to play women’s
rugby if her testosterone is suppressed below a certain level. Lots of men have
similar hormone levels, such as those being treated for cancer, but nobody is
suggesting they play women’s rugby.
Research backs up my own experience: we trans women maintain a competitive
advantage over women when we transition, despite hormone treatment. Jessica
Minty-Madley, Morgan’s team captain, recalled the time Morgan folded an
opponent “like a deckchair”. Morgan sees the problem and asks the right
question: “I feel guilty but what can you do? I don’t go out to hurt anybody, I just
want to play rugby.”
The answer to this problem is staring us in the face. We trans women should
compete against, and alongside, men in open competition. We can campaign for
separate facilities to protect our dignity — and distinct record-keeping that
recognises our success — but let’s leave female sport to female people. We owe it
to our daughters.

Rugby Union
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Arthur Baker

This is the very beginning of your direct message history with @Arthur
September 26th, 2018

Arthur Baker 6:17 PM
Hi Maya! My view on the trans rights issue as you asked 🙂
I know there are some tricky policy issues like prisons, children etc. But I think even
if you want to argue that trans women shouldn’t always be treated as women you
should talk about it as respectfully as possible. I think some of the way that you talk
about it crosses over into being disrespectful e.g saying that trans women are ‘men
in makeup and heels’.
I don’t really buy the ‘don’t care about hurting people’s feelings’ argument. Trans
people face a lot of discrimination and violence. Rates of depression and suicide are
high. Obviously you don’t want to promote that, but I think language can feed into
that if you’re not careful.
I think that you get further by accepting people’s self definition, and focusing on the
bits of policy you actually care about, rather than focusing on challenging, or
especially ridiculing people’s gender identity.
I genuinely think feminists and trans rights people are natural allies. Trans people
aren’t gonna go away, I think fighting this fight in a confrontational way is gonna be a
massive distraction from the real enemy (patriarchy).
6:18 PM

All of this is meant in a spirit of friendliness! I think we have fundamentally similar
aims
Maya Forstater 10:12 PM
Thanks Arthur. Yes I think feminists and non gender conforming and trans people
are natural allies. If you look at the people that are concerned about this they are
lesbians, longtime LGBT activists, transsexuals, left wing campaigners. They don't
want to enforce gender conformity.
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But I think there are also a group of misogynist people, and others who want to
undermine protections for women and children that have become entryists to the
Trans Rights Activists movement that are not natural allies to women: gamergaters,
incels, narcissists, extreme porn advocates. They are exploiting vulnerable young
people and everybody's empathy and concern to do the right thing in respect of them
- . (For an example see the recent case of David Challenor who got himself deeply
embedded into LGBTQ politics in the green party, while abusing children
https://www.mayday4women.com/2018/08/26/green-party-must-accept-failings-in-itsdealings-with-david-challenor/ and Jess Bradley NUS trans officer suspended for
exposing her penis at work and posting the explicit pictures on the internet
https://gendertrender.wordpress.com/2018/07/30/first-elected-nus-trans-officer-jessbradley-suspended-under-investigation-for-alleged-public-flashing-indecentexposure/
(I am not saying all trans people - -I know this sounds like 'moral panic' and I know
most people just want a quiet life, but there is a dark side to some of the people
making a political career out of arguing that males should be allowed into women's
spaces. - - this vocal group is never going to be on common ground with feminists, or
benefit people suffering gender dysphoria or depression etc )
You are right on tone. I should be careful and not unnecessarily antagonistic. But if
people find the basic biological truths that "women are adult human females" or
"transwomen are male" offensive, then they will be offended.
Of course in social situations I would treat any transwomen as an honourary female,
and use whatever pronouns etc...I wouldn't try to hurt anyone's feelings but I don't
think people should be compelled to play along with literal delusions like
"transwomen are women"
I don't think I said " transwomen are men in dresses and heels" - - I said Pips Bunce
is a man in heels. This is true. Philip Bunce says he identifies as a man, and
enjoys wearing womens clothes. Having reached a senior position at Credit Suisse
he started bringing this hobby to work. I think the power dynamics of that are weird. I
think it is obscene that the FT included this self identified man on a list of top female
executives because he wears a wig and a dress occasionally (and that he felt
entitled to accept the award). So no I don't think we should be respectful of this!
Anyway thanks for the thoughts. I do take your point on tone.
If you want to read more on I thought this essay [longread] was good.
https://www.google.co.uk/amp/s/janeclarejones.com/2018/09/09/gay-rights-andtrans-rights-a-compare-and-contrast/amp/
September 27th, 2018

Arthur Baker9:12 AM
Thanks! I'll read this at lunch

🙂
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October 1st, 2018

Arthur Baker 6:35 PM
Hi! Sorry I’ve been so slow replying, I’ve been busy.
Basically I think 4 things. 1 definitions can and sometimes should change. 2 your
definition of womanhood has serious negative effects. 3 you can get where you want
to go without it. 4 it’s the wrong target.
1) I don’t think words’ meanings are immutable. Most feminists think ‘woman’ and
‘man’ meant something more than just biological categories. Saying simply that
‘women are human adult females’, and that this is an immutable fact that can’t be
debated throws out a lot of classic feminist thought. I know their view isn’t the same:
sex is generally a necessary but not sufficient condition for gender, whereas what I’m
saying is it’s not even completely necessary. But the point is the dictionary definitions
change. Racism, Race itself, and Marriage are three examples of words where it’s
widely accepted the meaning has changed.
2) You seem to accept that calling a trans woman a man in a social situation is a bad
thing to do. But twitter is a social situation too, so is a protest outside Westminster.
Why are they different? For a lot of trans people their gender identity is a really really
fundamental part of their identity. Not just misogynist entryists. They’re not going to
go away if you ignore them.
3) I agree that there are some tricky policy issues, which one of your links talked
about. I think you should focus on those. ‘I accept trans women are women, but I
think In the rare cases where one gets a custodial sentence the prison service
shouldn’t put them in a woman’s prison’ is much more convincing than ‘trans women
are all men with a delusion’. Given that trans people exist, do you really think you
have the evidence to suggest that making sure we don’t recognize their gender
identity is the best way of protecting women? Two of the links you sent me are just
examples of trans people (or in the case of Challoner, a relative of a trans person)
doing bad things. That’s not good evidence. You could do that about any social
group.
There are powerful, well funded groups of people trying to undermine women’s
rights, and they’re not trans people. It seems like a really weird target of so much
energy
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Maya Forstater <

>

The Gender Recognition Act - SELF ID
Maya Forstater <
To: MAINA@parliament.uk

>

30 September 2018 at 17:13

Dear Anne Main,
I am writing to you as a constituent about the proposed reforms the Gender Recognition Act.
I would like to come to see you to discuss this issue and the proposed new change to the law (together with a group of
other concerned women in St Albans).
When the GRA was first brought in the intention of it was to protect a very small number of transsexuals (around
5,000 people) from negative discrimination and invasion of privacy. However since then the public narrative about
what 'transgender' means has shifted to allow a much wider group of people under the transgender umbrella. The
vast majority of men who identify as trans are intact males and it is not appropriate or safe for them to be in women's
prisons, changing rooms, hospital wards, girl guide tents and dormitories etc.
While recognising the need to support people with gender dysphoria, and to combat all forms of discrimination many
people, the push for 'self ID' goes too far -- redefining the word women to mean 'any person who identities as a
woman', removing the link to gender dysphoria and potentially opening up access for 500,000 people to change the
sex on their birth certificate. This is will essentially mean the end of women's spaces. Protections for single sex
spaces which are allowed under the Equalities Act 2010 will not be able to be enforced since the norm will become
that someone who absolutely looks like a man, and is male in every single part of their anatomy has as much right to
call themselves a woman as myself, my grandma or my daughter (and to access the same spaces). This is not
scaremongering or bigotry but a real concern about safeguarding and the rights of women to privacy in spaces where
they are vulnerable.
Please can you not support the proposed new GRA, and instead make space for a broader national conversation
about how to reconcile the welfare of people who seek treatment for gender dysphoria and the basic human rights of
women and girls.
Please stand up for the truth that it is not possible for someone who is male to become female. Transwomen are men,
and should be respected and protected as men.
Please let me know if I can come and meet you either in St Albans or in Westminster to discuss this issue.
Thank you
Maya Forstater
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Tweet by Helen Watts retweeted by Claimant, with four images expanded
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Tweet linking to Fair Play for Women Video
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Fair Play for Women video re Government consultation on reforming the Gender
Recognition Act: screenshots
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From: Sara Godfrey (sgodfrey@cgdev.org)
Sent: Monday, December 17, 2018 2:25PM
To: Mark Plant (mplant@CGDEV.ORG ) <mp lantLooCGDEV.ORG >
Subject: Confidential

Hi Mark,
For information.

With thanks, Sara
From: Luke Easley (leasley@cgdev.org)
Sent: 17 December 2018 14:13
To: Sara Godfrey (sgodfrey@cgdev.org) <sgodfrey@CGDEV.ORG>
Subject: FYI re: Maya

Sara,
For inclusion in the discussion: I sent the Quantum questions to some of the staff here who were upset, and
here's the first one I've gotten back.
Thanks,
Luke Easley I Director of Finance and Administration
Center for Global Development: Independent research & practical ideas for global prosperity
2055 L Street, NW - Fifth Floor
Washington, DC 20036 j 2o2.416.4o46
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1. What was the context of your looking at Maya's tweets - Were you looking at her twitter feed fo~ work
or did someone ask you to specifically look?
Someone else with whom I work closely at CGD pointed out the tweets to me- I did not look at her Twitter on
my own.
2. Were you aware of the protests happening in London that weekend?
I was unaware of the protests happening that weekend, though did find out afterward.
3. When you saw her tweets, how did you react? How did reading the tweets make you feel personally?
What went through your mind?
I reacted negatively. Personally, I felt shocked and outraged that someone affiliated with _CGD would be
espousing such disrespectful and frankly ignorant views. After reading through Maya's twitterfeed, I was
aghast. Maya's dismissal of trans identity and trans rights stands in direct contrast to values I hold of equity
and inclusion. Her viewpoint appears to be one grounded in an antiquated understanding of gender identity
and one that, as far as I can tell, is entirely divorced from any connection to or engagement with the trans
community.
As an organization committed to improving lives and one that has made public and internal commitments to
diversity, equity, and inclusion, any behavior, action, or attitude that serves to exclude individuals based solely
on their self-identified gender or identity should be deemed unacceptable. Trans women face
disproportionately high rates of violence and murder, discrimination in the workplace and virtually every other
domain, and harassment- Maya's actions further alienate and demean trans women. To publicly dismiss an
entire group's lived experience, identity, and human~ty is, again, completely unacceptable to me. I do not feel
comfortable working with someone with these discriminatory views.
4. Has your job been affected in any way? Has this affected your ability to feel safe at work (you ·
personally)?

\

While I don't identify as trans, I can understand how someone who does would feel marginalized, silenced,
and not welcomed at CGD because of Maya's actions. This is extremely sad to me -that someone affiliated
with CGD (or anyone, but in this context, at my place of work) would create a space that is exclusionary and
narrow-minded. Given that, if Maya were working in the DC office, I would personally feel uncomfortable.
Further, Maya's attacks on trans identity are a liability for CGD. Were a funder to come across her tweets/her
use of a CGD platform to advocate against trans women, it could raise serious consequences with major
institutional partners who share CGD's stated values of inclusion and equity. As an immediate example, she is
included in a recently awarded grant from the Gates Foundation, currently CGD's most significant funding
partner in term~ of number of grant agreements and total amount awarded. If we continue to give Maya a
public platform (for affiliation with CGD as a VF, through a contract, or through any other formal relationship
with CGD provides Maya with a CGD-branded platform), we not only risk losing partners, but we are also
reneging on ~ur commitment to diversity and indusion.
Lastly,' if CGD's fundraising team were put in the position of being asked to fundraise for Maya, that could
create an ethical quandary for that CGD staff member(s). Personally, I would not feel comfortable working
with her and would not feel comfortable fundraising on her behalf on the grounds that anyone who
25

SB 220

adamantly and vocally denigrates an entire community based solely on their self-identified gender should not
be affiliated with CGD and therefore should not be able to draw on CGD's resources.
5. If I may ask, what made you come initially speak with me about this? What were you feeling or thinking
as you came to talk to me?
I initially brought this up because to me (and far as I understand CGD' s policies around discrimination), this
kind of behavior and attitude is absolutely and unequivocally unacceptable. I am deeply appreciative to Luke
for taking prompt action on this issue and that this has been treated with the gravity it merits.
Gender is a construct; identity is complex. Someone else's gender identity is not up for discussion or debate. I
understand that we are all at different points in our understanding of this, but any action that categorically
dismisses or otherwise rnarginalizes someone's identity is harmful and discriminatory, full stop. At the bare
minimum this kind of behavior should preclude a person's ability to work at or otherwise be affiliated with our
organization.
\

6. What happened in addition to or since the incident? Have you seen other tweets from Maya or had a
conversation with her that you would like to share?
lt has also come to my attention through a conversation with a colleague in the London office that Maya has
also been distributing pamphlets at the CGD Europe office that advocate her anti-transposition. She also still
currently has on her Twitter as her banner/background a photo of her holding up a sign that says "woman:
adult human female.'; She also still currently has "Visiting Fellow @CGDev" in her Twitter bio. As recently as
one day ago, she retweeted a tweet that advocates the idea that "sex is defined by biology" and in the last
month has tweeted numerous times with similar sentiments. lt seems evident that Maya is intent on pushing
this agenda forward; therefore, CGD should not remain affiliated with her in any capacity or otherwise provide
her with any legitimacy through use of our platform and brand.
7. Did you speak to eo-workers about Maya's tweets or other interactions you've had with Maya? If so,
what did you share?

\.

As mentioned above, this originally came to my attention through another coworker. I have also discussed this
with a colleague in the London office and with a couple other colleagues in the DC office. We were all in
agreement that this behavior is unacceptable and CGD should terminate affiliation with Maya immediately.
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International development: lets
talk about sex
Maya Forstater
Mar 6 · 9 min read

International women’s day is coming up. It has been marked for over 100
years by protests at the oppression that women around the world face, and
celebrations at their hard-won progress towards equality. But in the past few
years the question of ‘what is a woman’ has itself become controversial.

Credit: Posie Parker

In development, ‘gender’ is often used by organisations to mean the issues
facing women and girls (and men and boys). It is used as a polite synonym
for “sex” and also to encompass the expectations and constraints that
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societies impose on people because of their sex. However ‘gender’ can also be
understood as describing the concept of “gender identity”; the internal
sense that some people have of being masculine or feminine, a blend of both,

or neither, as well as “gender expression” visible signs such as clothing,
makeup and hairstyles (and body modifications) that people can adopt to
look stereotypically masculine or feminine. Gender identity and sex are
different.
It is increasingly argued across Europe and North America, and within
international organisations and foundations that gender identity should
overwrite sex as a legal and practical category . Many organisations have
adopted the idea that it is personal identity, not anatomy, that determines if
someone is a women or a man.
But defining womanhood as a feeling rather than a biological fact has
implications for protection of women’s rights. Organisations concerned with
social justice, international development and human rights would struggle to
articulate their goals, policies and research without a word to denote female
people. Yet few are willing to stand up for the biological definition of women,
or even to hold open a space for clear, calm discussion. Organisations
researching gender and development are coy about saying that by ‘women’
they mean, and have always meant, the female sex. Foundations and
international civil society organisations are increasingly calling for
governments to allow people to change their legal sex at will, and to access
single sex spaces of the opposite sex. But none have promoted analysis or
debate about how this would impact women and girls.
It is often assumed that papering over the distinction between sex and gender
identity is justified by the principle of inclusion, and that any concerns must
be motivated by sexual or religious conservatism; a wish to see patriarchal
gender norms upheld, or worse by hatred of transgender people. However
increasing numbers of feminist activists, academics, sportswomen (and
ordinary individual women and men) are voicing alarm at the rapid
mainstreaming of the idea that female people no longer need a name, or
specific civil rights protections. They are voicing alarm at the compelled
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speech being imposed by institutions, and at the rapid expansion in the
number of children and young people being given puberty blocking drugs,
cross-sex hormones and surgery. While established women’s organisations
and human rights groups have largely refused to engage seriously with these
concerns, in some countries a grassroots movement has emerged organised
by women seeking an opportuity to consider the issue and to speak. For
example, in the UK where I live this has emerged via platforms such as
Mumsnet, one-women campaigns such as Posie Parker’s Standing for

Women, Venice Allan’s We Need to Talk and new organisations such as
Fairplay for Women and A Women’s Place (to name but a few of the women
who have been brave enough to raise their head above the parapet).
Transsexuals such as Miranda Yardley and Debbie Hayton have also spoken
out for women’s rights, and about how acceptance and protections for
transsexuals is being undermined by the blurring of definitions and
aggressive challenges to women’s boundaries. People who raise questions
and concerns about the new doctrine that “transwomen are women” have
faced censure and silencing; violent protests, no-platforming , job loss and
ostracism from their political parties.
Why does the definition of woman matter?
Human rights protections and public policies are needed both for women and
girls, and for transgender people, whatever their sex. In order to do this we
need to be able to talk clearly and openly.
One argument for changing the definition of women from being about sex to
being about gender identity (or gender expression) is one of compassion and
inclusion. It is polite to treat people in the way they feel comfortable. People
should be free to express their identity. No one should be forced to conform
to gender stereotypes or victimised for the way they dress.
However as Professor Rosa Freedman argues ensuring human rights
protections for people who are transgender does not depend on accepting the
belief that men can become women. The discrimination and abuses that
feminine males and transsexuals face are not the same as the discrimination
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and abuse that women experience “the key is to have specific protections for
each group, not to conflate the groups.” (for making statements like this
Freedman has received rape threats, and had urine thrown on her office door
in the university).
Most of the live policy debates on sex and gender are in North America and
Europe, such as over the US Title IX laws on sex discrimination in education,
reforms to the UK ‘Gender Recognition Act’ and interpretation protections for
single sex services that exist in in the Equality Act. But as Raquel Rosario

Sanchez from the Dominican Republic writes the definition of women as a
sex is also an issue in developing countries, and debates are being influenced
by those going on elsewhere, and by international organisations and donors.
Human beings are a single species, and women and men exist around the
world. Amnesty International for example recognise and promote the
importance of single sex toilets in refugee camps. Yet at the same time it
argues that allowing male people to self-identify into women’s spaces would
pose no problem for women and girls in the UK.
Redefining womanhood as an identity based on subjective feeling, or in
practice on performance of gender stereotypes, is regressive and undermines
our ability to talk about the discrimination, violence and oppression that still
affects people because they are born female. There are real, practical harms
and risks to women and girls:
· Loss of privacy in single sex spaces such as changing rooms, toilets,
dormitories, hospital wards, refuges and prisons if male bodied people are
allowed in.
· Loss of dignity if women are forced to accept (without informed consent)
to be intimately touched by male people, such as in care for elderly people,
intimate searches, airport pat downs, and smear tests.
· Loss of resources and ability to organise in groups and projects set up by
and for women (including lesbians), and to understand and organise against
sex discrimination, and to overcome barriers that women and girls face.
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· Loss of female only sports. Males athletes have a 10% advantage of speed
and strength over female athletes in most sports. Women and girls will lose
sports scholarships and competitive places to people whose bodies are male.
Some in the human rights world argue these are not really harms at all since
they believe that there is simply no such thing as ‘male bodies’ and ‘female

bodies’. They argue that only bigotry or ignorance can motivate woman and
girls to feel uncomfortable changing, showering, sharing sleeping quarters or
being searched by a male bodied person, or competing against male bodied
people in sport, or for lesbians only to want to date other female people.

Credit: Fairplay for Women
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However it is likely that most people around the world do not think a person
with a male body is a woman. Many women and girls will feel uncomfortable,
unsafe and unwelcome if showers and communal changing rooms, hostels,
dormitories, women’s refuges and prisons are changed from single sex to
‘single gender’. Sportswomen are increasingly speaking out about the
unfairness of opening up women’s sports to male bodied people. The desire
to retain female spaces is not based on a belief that all males seeking access
are predatory or have any bad motives. But it is clear that some predatory
people will exploit a new norm that people who are biologically male have
every right to access spaces where women and girls are undressed or
vulnerable.
Gender identity in international development and human rights
Thinking about gender identity in international development and human
rights organisations is often tied in with sexuality. This reflects the fact that
abuse and discrimination relating to transgender identity can be, in practice,
an expression of homophobia. Seventy-two states continue to criminalise
same-sex sexual activity and homophobic cultural tropes can stereotype gay
men as feminine, or as ‘failed men’; reduced to the status of women. In some
cultures, men who have sex with men may get some acceptance if they adopt
a feminine ‘third gender’ identity such as the hijras in South Asia. But it is
worth being clear that there is a conflict between the idea that some people
are solely sexually attracted to individuals of the same sex (or the opposite
sex) and the idea that biological sex does not matter. This can lead to
situations where lesbians face social pressure to have sex with men who
identify as women, or where young people who feel same-sex attraction are
encouraged to change their gender expression rather than being accepted as
homosexual. In Iran homosexuality is punishable by death while sexual
reassignment surgery is subsidised and the right to change sex enshrined in
law.
It is not at all clear that the way to address the very real problem of
discrimination and violence against transgender people is to undermine the
fragile and recently established principle of consent; that people should be
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able to decide if others get to see or touch their body; and particularly that
women should be allowed to draw their own boundaries. Feminine and
transgender males face abuse in patriarchal societies, not because they are
seen as women but because they are seen as an affront to masculinity.
Erasing the category of biological sex undermines the ability to define and
protect transgender status as a legal characteristic which requires its own
protections from harassment and discrimination.
It’s time to talk about sex!
Organisations concerned with international development and global social
change seek to support a world where universal human rights are protected
and where people can influence the decisions which affect their lives. This
should include holding open the space to allow people to talk about the
meaning of the word “women”, and about how the rights of both women and
transgender people can be protected. People should not have to be brave to
talk about this.
Some international NGOs are cautiously beginning to consider these issues
and find words to talk about them. Oxfam’s policy on sexual diversity and

gender identity for example calls for removal of laws that criminalize or
discriminate based on gender identity, while also advocating for women’s
rights. They argue that pursuing both these ends demands a context specific
approach and close dialogue with local stakeholders. Significantly, Oxfam
affirms the right to freedom of thought, opinion, expression and association
regarding issues of gender identity and sexual rights.
Here are five principles that may help to hold open a space for dialogue,
debate and evidence:
1. Sex and gender identity are not the same. Be clear about what we mean.
2. There should be open and evidence-based discussion on how potential
policy changes will affect women’s rights, single-sex spaces, and
safeguarding.
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3. Women and women’s organisations should be involved in policy
debates. The human rights of transgender males should be protected, but it
should not be assumed that the best or only way to do this is by undermining
women’s privacy, dignity and safety.
4. Data matters. Statistics on crime, employment, pay and health should
continue to be categorised by sex. Information on gender identity may also be
collected, but they shouldn’t be confused.
5. People who express concern about impacts on women’s rights and
women’s spaces should not be dismissed as hateful or bigots.
Most of all, while it is polite to refer to people by the name and pronouns they
request, and to treat everyone with dignity and respect, inclusion does not
demand that we forget about the power dynamics between men and women
in society, or fail to notice when women are being told to be quiet and to be
kind to protect the feelings, desires and status of male people. Could it be
possible that that is what is happening here?
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counter to medical science as explained above, this definition and conception of
“biological sex” is inherently flawed.
36.

Although we generally label infants as “male” or “female” based on

observing their external genitalia at birth, external genitalia do not account for the full
spectrum of sex-related characteristics nor do they “determine” one’s sex. Instead, sexrelated characteristics include external genitalia, internal reproductive organs, gender
identity, chromosomes, secondary sex characteristics and genes. These sex-related
characteristics do not always align as completely male or completely female in a single
individual. In fact, this occurs frequently enough that doctors use a scale called the
Prader Scale to describe the genitalia on a spectrum from male to female.
37.

Particularly for individuals with a difference or disorder of sex

development, sex assignment at birth can involve the evaluation of the sex chromosomes,
the external genitalia, the internal genitalia, hormonal levels, and sometimes, specific
genes. There are also cases in which the appearance of the external genitalia can change
at puberty as well as variations in the appearance of secondary sex characteristics that
may signal that there is a difference in sex development in a person.
38.

Many individuals, including individuals who have intersex traits or gender

dysphoria, have biological, sex-related characteristics that are typically associated with
both men and women. For example:
a. Individuals with Complete Androgen Insensitivity have 46-XY
chromosomes, which are typically associated with males, but do not have
the tissue receptors that respond to testosterone or other androgens. The
body, therefore, does not develop external genitalia or secondary sex

8

SB 231

characteristics typically associated with males but does, generally, have
testes. At birth, based on the appearance of the external genitalia,
individuals with Complete Androgen Insensitivity are generally assigned
female.
b. Individuals with Klinefelter Syndrome have 47-XXY chromosomes and
internal and external genitalia typically associated with males, however,
the testicles in individuals diagnosed with Klinefelter Syndrome lose
function over time. This may lead to breast development and infertility in
addition to a number of other health issues.
c. Individuals with Turner Syndrome have 45-XO chromosomes, which
means they have one less chromosome than everyone else. In utero, these
individuals form sex characteristics typically associated with females
including all internal structures but the ovaries begin to die soon after birth
and the individuals are unable to make estrogen. Without treatment,
individuals with Turner Syndrome do not develop secondary sex
characteristics typically associated with women.
d. Individuals with Mosaic Turner Syndrome may have two different sets of
chromosomes. They lose a sex chromosome in the early stages of
embryonic development. The cells that are descendants of the cell that
lost a chromosome will have Turner Syndrome features. The cells that are
descendants of the cells that did not lose a sex chromosome will have
features of the embryo’s initial chromosomal sex. Sometimes this initial
sex was XX and sometimes it is XY. When there are cells with XY

9
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chromosomes present, the fetus produces testosterone and there is at least
some testicular tissue. There may also be ovarian tissue. The external
genitalia can then be a mixture of external genitalia typically associated
with both males and females.
e. Individuals with congenital adrenal hyperplasia (CAH) are individuals
who have XX chromosomes and external genitalia typically associated
with women but are born with extra androgens, including testosterone, and
from early in gestation, their brains are exposed to high levels of
androgen. Despite frequently being assigned female at birth because of
external genitalia, many individuals with this condition have a male
gender identity.
f. Individuals with 5-alpha reductase are chromosomally XY but they have
an enzyme deficiency that does not allow them to convert testosterone to
dihydrotestosterone, the active form of testosterone. At birth, based on
external genitalia, they are often assigned female, but their gender identity
is almost always male as adults. Their external genitalia also changes at
puberty because hormonal changes allow them to make more
dihydrotestosterone which is needed for the physical changes that occur
causing the development of external genitalia typically associated with
males. During early development there is enough testosterone to affect the
brain, which often results in a male gender identity.
g. Individuals with cloacal exstrophy have external genitalia at birth that is
often split in half and most of their internal pelvic organs are located on

10
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the outside of their bodies. They are born with both XX and XY
chromosomes. However, because of the severity of the changes in their
external genitalia, most of the XY patients had sex reassignment in
infancy and were raised as females. Follow-up studies of these patients as
adults show that almost all of the XY patients have a gender identity of
male, despite their female sex assignment. This is powerful evidence that
one’s core gender identity cannot be changed.
h. A transgender person who transitioned at a young age and takes hormone
blockers would not develop the secondary sex characteristics typically
associated with their birth-assigned sex. This process suspends their
pubertal development until the blockers are stopped or until gender
affirming hormones are added.
i. A woman who is transgender may have XY chromosomes, undergo
hormone treatment and surgery, and have external genitalia and secondary
sex characteristics typically associated with women.
j. A man who is transgender may undergo hormone therapy, have hormone
levels comparable to non-transgender men, and thus develop masculine
secondary sex characteristics.
39.

As the examples above underscore, “biological sex” as used in H.B. 2 is

not an accurate or useful medical term with respect to individuals whose sex-related
characteristics are not in alignment with each other. Rather, the medically appropriate
determinant of sex is gender identity.

11
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Why Sex Is Not Binary
The complexity is more than cultural. Itʼs biological, too.
By Anne Fausto-Sterling
Dr. Fausto-Sterling is a professor of biology and gender studies.
Oct. 25, 2018

Two sexes have never been enough to describe human variety. Not in biblical times and
not now. Before we knew much about biology, we made social rules to administer sexual
diversity. The ancient Jewish rabbinical code known as the Tosefta, for example,
sometimes treated people who had male and female parts (such as testes and a vagina)
as women — they could not inherit property or serve as priests; at other times, as men —
forbidding them to shave or be secluded with women. More brutally, the Romans, seeing
people of mixed sex as a bad omen, might kill a person whose body and mind did not
conform to a binary sexual classiﬁcation.
Today, some governments seem to be following the Roman model, if not killing people
who do not ﬁt into one of two sex-labeled bins, then at least trying to deny their existence.
This month, Prime Minister Viktor Orban of Hungary banned university-level gender
studies programs, declaring that “people are born either male or female” and that it is
unacceptable “to talk about socially constructed genders, rather than biological sexes.”
Now the Trump administration’s Department of Health and Human Services wants to
follow suit by legally deﬁning sex as “a person’s status as male or female based on
immutable biological traits identiﬁable by or before birth.”
This is wrong in so many ways, morally as well as scientiﬁcally. Others will explain the
human damage wrought by such a ruling. I will stick to the biological error.
[The Opinion section is now on Instagram. Follow us at @nytopinion.]
It has long been known that there is no single biological measure that unassailably places
each and every human into one of two categories — male or female. In the 1950s the
psychologist John Money and his colleagues studied people born with unusual
combinations of sex markers (ovaries and a penis, testes and a vagina, two X
chromosomes and a scrotum, and more). Thinking about these people, whom today we
would call intersex, Dr. Money developed a multilayered model of sexual development.
He started with chromosomal sex, determined at fertilization when an X- or Y-bearing
sperm fuses with an X-bearing egg. At least that’s what usually happens. Less commonly,
an egg or sperm may lack a sex chromosome or have an extra one. The resultant embryo
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has an uncommon chromosomal sex — say, XXY, XYY or XO. So even considering only
the ﬁrst layer of sex, there are more than two categories.
And that’s just the ﬁrst layer. Eight to 12 weeks after conception, an embryo acquires fetal
gonadal sex: Embryos with a Y chromosome develop embryonic testes; those with two
X’s form embryonic ovaries. This sets the stage for fetal hormonal sex, when the fetal
embryonic testes or ovaries make hormones that further push the embryo’s development
in either a male or a female direction (depending on which hormones appear). Fetal
hormonal sex orchestrates internal reproductive sex (formation of the uterus, cervix and
fallopian tubes in females or the vas deferens, prostate and epididymis in males). During
the fourth month, fetal hormones complete their job by shaping external genital sex —
penis and scrotum in males, vagina and clitoris in females.

Unlock more free articles.
Create an account or log in

By birth, then, a baby has ﬁve layers of sex. But as with chromosomal sex, each
subsequent layer does not always become strictly binary. Furthermore, the layers can
conﬂict with one another, with one being binary and another not: An XX baby can be born
with a penis, an XY person may have a vagina, and so on. These kinds of inconsistencies
throw a monkey wrench into any plan to assign sex as male or female, categorically and
in perpetuity, just by looking at a newborn’s private parts.
Adding to the complexity, the layering does not stop at birth. The adults surrounding the
newborn identify sex based on how they perceive genital sex (at birth or from an
ultrasound image) and this begins the process of gender socialization. Fetal hormones
also affect brain development, producing yet another layer called brain sex. One aspect of
brain sex becomes evident at puberty when, usually, certain brain cells stimulate adult
male or adult female levels and patterns of hormones that cause adult sexual maturation.
Dr. Money called these layers pubertal hormonal sex and pubertal morphological sex. But
these, too, may vary widely beyond a two-category classiﬁcation. This fact is the source
of continuing disputes about how to decide who can legitimately compete in all-female
international sports events.
There has been a lot of new scientiﬁc research on this topic since the 1950s. But those
looking to biology for an easy-to-administer deﬁnition of sex and gender can derive little
comfort from the most important of these ﬁndings. For example, we now know that
rather than developing under the direction of a single gene, the fetal embryonic testes or
ovaries develop under the direction of opposing gene networks, one of which represses
male development while stimulating female differentiation and the other of which does
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the opposite. What matters, then, is not the presence or absence of a particular gene but
the balance of power among gene networks acting together or in a particular sequence.
This undermines the possibility of using a simple genetic test to determine “true” sex.
The policy change proposed by the Department of Health and Human Services marches
backward in time. It ﬂies in the face of scientiﬁc consensus about sex and gender, and it
imperils the freedom of people to live their lives in a way that ﬁts their sex and gender as
these develop throughout each individual life cycle.
Anne Fausto-Sterling is an emeritus professor of biology and gender studies at Brown University.
A version of this article appears in print on Oct. 29, 2018, Section A, Page 19 of the New York edition with the headline: Why Sex Is Not Binary
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Please Stop Saying That Trans Women Were
“Born Boys”
BY MARI BRIGHE
SEPTEMBER 29, 2014
4:00PM PDT

feature image via Shutterstock

As an out-and-proud trans woman and activist, I nd myself having a lot of the same conversations about being transgender over and
over again. Some of them are pretty benign, like how I chose my name or whose writing was in uential in my work. Some just come
with the territory, like those about harassment, discrimination, and health care access.
A few of them have reached the level of being absolutely grating.
Perhaps the one I’m most eager to never have to have again (aside from MAYBE the conversation about the t-slur) is the one where I
explain why it’s so bloody hurtful when people constantly talk about how I was “born a boy” or worse, “born a man.” Yes, it’s true that
some trans women do see and frame their experience in this context, but the vast majority of us do not, and that includes me.
GLAAD’s guide to reporting on transgender issues explicitly informs journalists not to use the terms “biologically male,” “biologically
female,” “genetically male,” “genetically female,” “born a man” and “born a woman.”
I wasn’t born a boy, and I’ve never been a boy, and it’s like a knife to my heart every single time I hear that phrase. And boy have I been
hearing that phrase a lot!
We’re allegedly entering an era of unprecedented fairness regarding media coverage of transgender people. This is true, sure,
although things are “getting better” relative to how things were, and “how things were” for trans women in the media was “the
absolute worst” until very recently. But it’s also true that despite this progress and no matter how many times trans people make this
correction, the media just can’t manage to stop ogging this particular deceased equine.
Laverne Cox made it clear to CBS’s Gayle King that while she was assigned male at birth, she was not “born a boy.” Janet Mock gave
Piers Morgan some scathing retorts after he said she “was a boy until age 18,” insisting that she “was not formerly a man.” Activist
Cece McDonald made it clear to Rolling Stone that she was not born a boy, rather that she was “born a baby.” Writer/activist Parker
Molloy and MMA ghter Fallon Fox co-wrote an excellent op-ed in June covering this very issue. Molloy and Fox write:
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“This framing only sensationalizes the identities and experiences of trans individuals as nothing more than a hook to reel
the audience into a world closely resembling that of a carnival freak show. This framing in itself highlights the physical
changes undergone by trans people and ignores the fact that the people they’re referring to are genuine, lovable, normal
individuals.”

Neither of these people were born a boy. via E! Online

Despite all these people making it absolutely clear that this is something no one should do, IT JUST KEEPS HAPPENING. When
Scarlett Lenh, a young trans woman, was voted Homecoming Queen of her Colorado Springs high school, almost everybody screwed
it up. The Christian Science Monitor referred to her as “a biological boy who identi es as a girl.” The Denver Post called her
“biologically a guy.” The local CBS a ilate referred to her as “biologically a boy.” Oh, and to make matters worse, many of these
outlets also used her male name, a completely irrelevant piece of information.
Hu ngton Post Canada recently referred to transgender model Geena Rocero as “born a boy.”
Just last week, People Magazine interviewed 14 year old Jazz Jennings, who co-wrote a book for transgender children, and
mentioned that she was “born a boy.”
Earlier this year, a Grantland writer violently and tragically mishandled his story about a transgender woman who’d invented an
innovative golf club on so many levels including, but absolutely not limited to, sentences like, “What began as a story about a brilliant
woman with a new invention had turned into a tale of a troubled man who had invented a new life for himself.” Apparently the
signi cant backlash to that story still wasn’t enough to wake up the media.
As Mey and I recently discussed, the New York Magazine pro le of transgender CEO Martine Rothblatt was full of the same
unfortunate phrasing when they straight-up released a COVER STORY bearing the hook: “The Highest-Paid Female CEO in America
Used To Be a Man.” That was as step better than The New York Post, I suppose, who straight up referred to Martine as “born a man”
in their headline.
These are all examples from 2014 alone. So clearly, the message that it’s unacceptable to say that trans women “used to be men” or
were “born boys” is simply not getting through. It’s not just the media that gets it wrong, obviously, I see the same thing happen on
twitter and facebook regularly. It seems like the most common way to explain being a trans woman is “born a boy but identi es as a
girl.” I’m constantly hearing references to “when you were a guy” when people talk about my pre-transition life. What I’m trying to get
at is that this is a thing, and I really need it to not be a thing.
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I want to make a few things perfectly clear. Trans women are women. Period. End of story. We’re not “women who used to be men.”
We’re not “men who identify as women.” We’re not “males who identify as women.” We’re not “men who became women.” WE ARE
WOMEN. Stop putting quali ers on our womanhood. It’s offensive, hurtful and cruel to insinuate otherwise. Our past, present, and
futures are ours to de ne and no one else’s. Even if we didn’t gure out that we were trans until well into our adult lives, it absolutely
does not mean that we were ever boys or men. Many trans women feel that they’ve always been girls, or at the very least, that they’ve
never been boys. You don’t have any right to tell me, or any other trans person, that they were ever a particular gender, just as I have
no right to tell you what gender you are. A trans woman who was obligated to present as male for most of her young life is was no
more “born a man” than a lesbian who was obligated to date men for most of her young life “used to be straight.”
Of course, there are people who do identify as having been a boy or a man before transition. As Mey and I discussed in our piece
about Martine Rothblatt, those people ALSO have the right to de ne their own narrative, and it absolutely should be reported as they
prefer. However, that makes it even MORE important to explain that, while this speci c person identi es or describes themselves in
that way, many trans people do not. As much as I’ve talked about trans people and the trans community on the whole, we’re a pretty
individualistic bunch, each with our ways of discussing ourselves and our journeys. But, when you’ve got folks like Janet Mock,
Laverne Cox, Fallon Fox, Parker Molloy, Cece McDonald, and now me saying “hey, this is something you have to stop using as a
universal,” I feel like it’s time to pay attention.
Let’s talk a bit about why this “born a man/boy” language is dubious. Firstly, as other writers have pointed out, it’s just FACTUALLY
inaccurate to say that ANYONE was born a man. No one springs forth from the womb a fully grown adult. Not even Sir Patrick
Stewart (the manliest man there is, IMO) was BORN a man. He was born a baby, and grew into a totally awesome man because, well,
that’s how human life works. To refer to a trans woman as “born a man” is to dehumanize her, because it’s literally impossible for any
human to be a born a man. Using the phrase “born a man” over the much-preferable “assigned male at birth” forces people to
juxtapose the image of a transgender woman with a prototypical man, which just serves to drive home the pervasive view that
transgender women are vile freaks of sexual perversion.
The phrases “born a boy” or “born male,” while not quite as offensive, are still fraught with problems. First, de ning who exactly is, or
is not, a boy/girl or male/female is a much more complicated process than many people realize. That becomes especially true when
add words like “biological” to that phrase. What is it to be be biologically a boy/male? Is it their genitals? That would leave some
pretty serious open questions for anyone who is intersexed. Is it chromosomes? The existence of conditions like Swyer Syndrome
and Complete Androgen Insensitivity Syndrome (who are frequently cisgender women with XY chromosomes) kinda shoots that right
in the foot. Just where is the biology in “biologically boy/male”? It seems doubtful that the writers using those phrases checked the
gentials or chromosomes of their interview subjects, so it’s little more than conjecture, really. In the end, male and female are just
boxes on a form checked by a doctor making a semi-educated guess. Girl/boy are labels to describe just two of the many possible
gender identities, so to designate them for others is to deny them agency in their own identity.
That point about agency is a really important one. Something that most folks nd to be a pretty important right is our right to de ne
our own identity and the terms of the narrative of our own life. This is why people react so strongly when their characters come under
attack; it an undermining their fundamental right de ne who they are as people. When you use phrases like “she was a born a man”,
you’re effectively telling someone like me that YOU know me, my history, my struggle, my identity better than I do. You’re effectively
denying me agency to de ne myself. One the biggest struggles of the trans community for decades has the matter of agency— much
of the world views our identities as men and women (or not men or women at all) as illegitimate, insisting that they must know our
hearts, bodies, and being better than we do, and for so long, we were denied the right to identities medically, socially, and legally. As
trans people, we have the right to say not only who we are now, but who we’ve been for entire lives. Our narratives are ours to de ne.
That whole agency thing is why I nd the whole meme so terribly hurtful and harmful. Coming out and transitioning was the most
di cult and dangerous thing I’ve done in my entire life. I literally risked absolutely everything— my job/career, my friends, my family,
my nancial stability, my home, my LIFE really— for the opportunity to de ne my identity on my own terms in way that felt genuine to
me. When someone says or implied that I was “born a boy,” it feels like I’m being shoved right back in the box that I risked everything

SB 240

to escape. It makes me feel like I can’t ever truly get out from under the fact that I was assigned male at birth, that I’m permanently
tainted in people’s eyes. I’m admittedly very fortunate— I don’t get mistaken for a guy pretty much ever, but when people say things
like “when you were a guy,” it’s a gut-punch reminder that people still remember that false identity very clearly. It’s still misgendering,
even if it’s happening in past tense. It suggests that being a woman was a choice I made at mid-life and an aspect of my being that
wasn’t “true” until I got a doctor’s stamp of approval. It de nes my womanhood as something that only began when cisgender people
were able to see that I was a woman just by looking at me.
If it catches me off-guard, it can trigger a wave of dysphoria that can rattle my self-con dence and fuck up the rest of my day. There’s
a pretty pervasive fear amongst trans people— the fear that everyone is just “playing along” with us out of politeness, but never really
accepts us as who we are. When I hear phrases like “born male but identi es as a woman,” it’s the perfect fuel for that particular fear.
When I hear or read articles discussing trans women who “used to be men”, it’s a reminder that the world still largely sees us as
curiosities, and that our humanity isn’t terribly important. It feels like how I de ne myself isn’t important, and that my self-de nition
has to be adapted to the comforts of cis, straight world, like the idea that I’ve always been a girl is too much for others, so it simply
cannot be true.
It’s not just harmful to currently out or transitioning trans women, either. Though things are certainly getting better, young trans
people are often rst exposed to the concept of being transgender long before they ever put the pieces together for themselves. If
they’re encountering media or conversation uses of the whole “born a boy” narrative before they’ve gured out their identities or read
more inclusive writings from within the trans community, they’re likely to swallow and internalize those concepts. That’s one of the
many ways that internalized transphobia develops, and take it from me, it’s a ridiculously hard thing to overcome. It’s unfair and cruel
to teach young trans people that they’re not entitled to de ne their own identities, that their gender identity is more tied to how they
look than how they feel, that the designations made on their birth certi cates are immutable concepts, especially when we’ve come
so far as a community. Really, that problem doesn’t apply just to young trans people, but to anyone who’s coming to terms with being
trans for the rst time.

These things do not de ne us. Image via shutterstock

There are some who will say that writers and other media professionals use the “born a boy/man/male” language as a simpli cation
for a public that’s simply not well informed about trans issues and terminology. It’s much of the same blowback when we hear when
we ask folks to use the term “cis” or “cisgender” to refer to non-trans people— that phrases like “assigned male at birth” are too
academic for the average reader, and using them will decrease clarity in the article. If that’s the concern, then I think the responsibility
falls to the writer to do some education, even if that includes taking some time to educate themselves. The trans community is very
small and highly vulnerable, so our representations in the media are SO much more powerful that we can really ever manage to be on
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an in-person level, just due to sheer numbers. Those who write about trans people have an enormous opportunity to educate the
public about the issues, complications, and language of our community. I’d argue that, given how much impact a single article,
interview, or new piece can have on how the world-at-large views the trans population, there’s also a DUTY to be aware of and discuss
those things when covering trans issues and trans people. To take the cop-out and say “it’s too complicated for my readers” is lazy
and irresponsible writing.
I’ve talked a lot about why the “born a boy/male/man” narrative is so harmful, so let’s touch brie y on better options. If you absolutely
must discuss someone’s pre-transition legally-designated sex/gender, the appropriate terminology is “assigned male/female at birth
or “designated male/female at birth”. This often abbreviated AFAB/AMAB/DFAB/DMAB for the sake of brevity. Some trans people will
also add the word “coercively” to that phrase to emphasize that this assignment or designation was done without their assent or
input. If you don’t know how someone prefers to be referred to, don’t make assumptions and ask!
I don’t want to leave anyone with the impression that I think anyone who’s ever used this terminology is inherently transphobic or
trans misogynistic. I really think, more often than not, it’s well-intentioned people who don’t really understand the harm that can be
done by perpetuating the “born a boy” narrative. When I’ve had this conversation with people in person, they’re almost always pretty
taken aback about how hurtful I nd it. So, if you’ve used it before, I understand. But, as trans rights and trans identities become a
bigger part of the public consciousness, it’s time to be aware of how we might be denying people their right to de ne their own
identities throughout their lives. We’ve made some serious headway on getting people to stop misgendering us in the present; now
it’s time to stop misgendering us in our past.

Mari Brighe
Mari is a queer lady scientist and educator from Detroit, who skillfully avoids working on her genetics dissertation by writing about queer and trans
life, nerd culture, feminism, and science. You can frequently nd her running around at science- ction conventions giving panels on consent culture
and LGBT topics or DJing at fantastically strange parties. She is a contributing writer for TransAdvocate, maintains a personal blog at
TransNerdFeminist, and can frequently be found stirring up trouble (and posting sel es) on Twitter.
Mari has written 36 articles for us.
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Abstract
Legislation, regulations, litigation, and ballot propositions affecting public restroom access for transgender people increased
drastically in the last three years. Opponents of gender identity inclusive public accommodations nondiscrimination laws often
cite fear of safety and privacy violations in public restrooms if such laws are passed, while proponents argue that such laws are
needed to protect transgender people and concerns regarding safety and privacy violations are unfounded. No empirical evidence
has been gathered to test such laws' effects, This study presents findings from matched pairs analyses of localities in
Massachusetts with and without gender identity inclusive public accommodation nondiscrimination ordinances. Data come from
public record requests of criminal incident reports related to assault, sex crimes, and voyeurism in public restrooms, locker rooms,
and dressing rooms to measure safety and privacy violations in these spaces. This study finds that the passage of such laws is not
related to the number or frequency of criminal incidents in these spaces. Additionally, the study finds that reports of privacy and
safety violations in public restrooms, locker rooms, and changing rooms are exceedingly rare. This study provides evidence that
fears of increased safety and privacy violations as a result of nondiscrimination laws are not empirically grounded.
Keywords Transgender • Gender identity • Discrimination • Safety • Restroom • Public accommodations • Law

Introduction
North Carolina's Public Facilities Privacy & Security Act, also
known as H.B. 2, introduced much of the United State.s to a
debate regarding the use of public restrooms that had previously
largely gone unnoticed. In an emergency session, the
North Carolina legislature passed H.B. 2 in one day, legally
requiring sex•segregated restrooms and changing facilities to
be limited to use based on the sex on a person's birth certificate
(Philipps, 2016). While this law would have no legal impact on
restroom use among cisgender (i.e., non1ransgender) people, it
meant that tmnsgender people who had transitioned from their
sex assigned at birth to a different gender would be required to
B Amira Hascnbush
hasenbush@law.ucla.edu
1
2

UCLA School ofLaw, The Williams Institute, Box 951476, Los
Angeles, CA 90095-1476, USA
Department of Public Policy & Political Science, Mills College,
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use the restroom of their sex assigned at birth unless they had
legally changed their birth certificate. The new law also opened
up the possibility of increased harassment and policing, both
social and actual, of gender nonconfnnning people in public
restrooms, whether they were transgender or not. H.B. 2 was
passed as a direct reaction to a local nondiscrimination orcli
nance that the City of Charlotte passed that included gender
identity as one of the protected classifications in public accom
modations, legally codifying the rights of individuals to use the
public restroom that corresponded to their gender identity, even
ifthat did not match their sex assi gned at birth (Philipps, 2016).
The primary argument levied against the passage of public
accommodations nondiscrimination policies that protect trans
gender people is that the policy creates a loophole for sexual
predators to access women's public restrooms and locker
rooms, thus decreasing women's and girls' safety and privacy
in such spaces. For example, at a floor hearing on H.B. 2,
Senator E. S. "Buck" Newton stated:
[T}he City Council of Charlotte lost their mind, and
decided to embark upon a very radical course ... of
radical political correctness. And in so doing, created a
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- a real public safety risk ... would allow men into the
locker rooms and the bathrooms of females - of our
daughters, of our wives ... And that conunon sense tells
us that men don't belong in the ladies' bathroom. It's a
matter of public safety. Under this ordinance that
they've put forward, anyone, quite frankly, with- with
that intent, could use this Charlotte ordinance as an excuse to be somewhere that we all know they don't
belong." (House Bi112: Senate Floor Session, 2016).
On the other hand, there were those who argued that such
nondiscrimination laws had already been enacted in localities
across the United States with no noticeable change in criminal
activity in public accommodations. For example, Representative
Rodney Moore stated in the H.B. 2 House floor debate:
[W]hat you have here is - you have fear-stoking. The
LGB --I've done the research. This ordinance is in over
200 cities, as it was referenced before, and there has not,
to my knowledge, been any catastrophic incident of assaults, of rapes in these bathrooms or anything, and so
the argument that this is such a grave challenge or a
grave issue of public safety, just doesn't - just doesn't
mesh; doesn't - doesn't pan out based upon the data."
(House Bill2: House Floor Debate, 2016).
While H.B. 2 was partially repealed in 2017, the debates,
legislation, and litigation about restroom access and safety continue. For example, the Commonwealth of Massachusetts is
now facing a ballot measure in the 20 18 elections asking its
citizens to decide whether to repeal a recently passed statewide
public accommodations nondiscrimination law that is inclusive
of gender identity. It is important to evaluate the empirical validity of the underlying claims to assess whether nondiscrimination laws are actually related to privacy and safety in
restrooms, evidence ofwhich has yet to be provi elect We sought
to empirically assess such claims through the analysis of police
records of safety and privacy crimes in public restrooms, locker
rooms, and changing rooms.
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public aoconunodations nondiscrimination laws that include
gender identity would apply to public restrooms; however, the
specific language, interpretation, and implementation of such
laws and ordinances have varied throughout the country.
· There is no federal law that prohibits discrimination in employment or public acconunodations based on gender identity.
However, some federal agencies and courts 1 have interpreted
laws that prohibit discrimination based on sex to include gender
identity. For example, the Equal Employment Opportunity
Commission held that Title VTI's prohibition on sex discrimination in employment also prohibits discrimination based on
gender identity in employment, including by requiring that employers allow employees to use restrooms in the workplace that
are consistent with their gender identity (Lusardi v. Dep't of the
Army, 20 15). The Department of Housing and Urban
Development has issued regulations to ensure equal access to
shelter housing and restrooms without discrimination based on
gender identity (Department of Housing and Urban
Development, 20 16), 2 and the Occupational Safety and
Health Administmtion has issued guidance instructing employers to allow employees to have access to restrooms based
on their gender identity (Occupational Safety and Health
Administration, 2015). In 2016, the Civil Rights Divisions of
the Department of Education and the Department of Justice
issued guidance that students should have access to restrooms
that correspond to students' self-identified gender identity (U.S.
Department of Justice & U.S. Department of Education, 20 16).
That guidance was repealed less than a year later (U.S.
Department of Justice & U.S. Department of Education,
20 17). In June of 2017, an instructional letter was sent to
Department of Education Civil Rights Office regional directors
stating that sex discrimination complaints from transgender students should be evaluated based on Title IX and its
implementing regulations, as interpreted in decisions of federal
courts and other Office for Civil Rights guidance documents,
but specifically ~xcluding the repealed guidance (Jackson,
2017). By February of 2018, a Department of Education
spokesperson asserted that the department would no longer
accept discrimination complaints from transgender students
who are blooked access to restrooms in accordance with their
gender identity (Holden, 2018).

Legal Background
State and local employment and public aCC<Jmmodations nondiscrimination statutes and ordinances have included gender
identity for over 20 years. In 1993, Mirmesota passed the first
statewide nondiscrimination law that included gender identity
(Minn. Stat., 1993). Currently, 20 states and over 200 towns,
cities, boroughs, and counties have nondiscrimination laws and
ordinances that are inclusive of gender identity (Movement
Advancement Project, 20 17; Human Rights Campaign, 20 I 6).
In theory, employment nondiscrimination laws that include gender identity would apply to restroom use in the workplace, and

1
Sec, e.g.• EEOC v. Harris Funcsal Homes, 20 18, which atfumcd the Sixth
Circuit's previous holdings that discrimination against a transgcnder individual
is illegal sex discrimination under Title Vll. In that case, a funeral home
director was fm:d after she told her employer that she WIIS transgcndcr and
planned to lwlsition and begin wearing women's work clothing on the job.
The court also stated that religious beliefs and the Religious Freedom
Restoration Act do not overrule the nondiscrimination rcquiranenls of Title
vn. The last piiillgraph in this section discusses court cases that directly ad·
dress sex discrimination as it applies to transgcndcr individuals in the context
of rcstroom access.
2
The Department of Housing and Urban Development has slowed support foe
this Equal Access Rule in the last year. On!inc training materials meant to
suppott homeless shelt~rs in the implementation of the rule were ordered
removed from the department's websitc (MacGillis, 20 !7).
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The 2015-2016 state legislative sessions across the country
saw increases in proposed legislation seeking to prohibit access
to public restrooms based on gender identity (Kralik, 2017).
Some of these policies sought to roll back protections granted
by municipal governments (Fausset, 20 J 7; Kralik, 20 17). In addition, some localities such as Anchorage, Alaska and Houston,
Texas sought repeal of protective policies through public ballot
measures (Femandez& Smith, 2015; Kelly, 2016). Additionally,
some states that did not have any statewide laws related to public
accommodations access, such as North Carolina, sought to proactively prohibit any future enactment ofgender identity nondiscrimination laws at the state or local level that would allow
transgender people to access restrooms that correspond with their
gender identity (Kralik, 20 17).
At the same time, litigation across the country has sought to
detennine the extent of state, local, and federal powers to either
prohibit or mandate restroom access based on gender identity.
For example, after the Departments of Education and Justice
issued the initial federal school bathroom guidance in 2016,
states and representatives from Texas and 12 other states filed a
lawsuit against the federal government. The District Court
granted a prelimiruuy injunction against implementation of the
guidance in 2016, and in 2017, ~le federal government withdrew
its initial appeal (Texas v. U.S,, 2016, 20 17). At the same time, a
transgender student has been engaged in litigation against his
local school board for access to school restrooms in accordance
with his gender identity. That case had been accepted to be heard
by the Supreme Court but was remanded to the Fourth Circuit
Court for reevaluation in response to 1he repeal of the federal
school restroom guidance (G. G. v. Gloucester County School
Board, 20 17). After the student graduated from high school without having a final court decision, he amended his complaint to
request a declaration that the school board violated his rights
under Title IX and the Equal Protection Clause and to allow
him to use male restrooms when he returned to school grounds
for alumni activities (American Civil Liberties Union, 2017).
Nebraska and nine other states filed a case similar to the Texas
case that was stayed pending a ruling in the G.G. case and later
was volWltarily disnrissed by the plaintiffi; without prejudice, in
other words, with the right to reinstate the case later (Nebraska v.
U.S., 2016, 2017). Several other lawsuits specific to transgender
student restroom access are currently winding their way through
state and federal courts. Concerns about restroom privacy and/or
safety have been considered in all of these cases (G.G. v.
Gloucester County School Board, 2015; Nebraska v. U.S. First
Amended Complaint, 20 16; Texas v. U.S., 2016).

Literature Review
Using new policy proposals continues to be a central strategy
between the LGBT rights social movement and
countermovement. Stone (2012) descnbes different forms of
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tactical innovation the Religious Right has taken on sexual
orientation and gender identity public policy. These innovations
vruy in tenns of venue {e.g., local, statewide, or national), strategy (e.g., legislative, direct initiative, or referendum), and issue
(e.g., gay teachers, same-sex marriage, transgender inclusion in
public accommodations). As such, the Religious Right has
played a large role in controlling the issue agenda of the
LGBT rights movement (Fetner, 2008). The present case of
carving out gender identity protections in public accommodations policies may be seen as another fonn of tactical innovation. As is the case of other issues of LGBT rights, many times
these policies are seen as seeking solutions to problems that
may not really exist, which may be linked to social perceptions
of sexual and gender minorities as deviants (Fejes, 2008). For
example, Anita B:ryant's Clllllpaign and the Briggs Initiative to
prohibit gay and lesbian school teacheis are key moments when
public policy and the general public were targeted for policy
advancement against the rights of LGBT people.
The movement counter to the advancement ofLGB T rights
has increased its focus on transgender people (Andersen,
20 17). The discursive strategy on transgender rights remains
similar to gay rights discourses with a focus on the harms
gender identity inclusive policies pose primarily to children.
A social constructionist framework of social policy (Shneider
and Ingram, 1993) would consider both the political power
and social favorability of transgender people in the
consideration of the types of policies getting passed. As
Westbrook and Schilt (2014) identify, issues involving sexsegregated spaces become overly focused on biologic sex
and anatomy, which increases the "gender panic" people experience relating to transgender people. By focusing on public
accommodations, the discourses focus on sex-segregated
spaces in ways that exacerbate "gender panics," which would
further lower the social valence of transgender people (see
also Miller et al., 20 17). Thus, arguments against the inclusion
of gender identity protections in such sex-segregated spaces
are likely motivated by such social constructions of a politically powerless and negative valence group.
Critiques of anti-WBT policies are abounding. Fogg Davis
(20 17), for example, argues for the abolishment of using sex as
a criterion for separating facilities. In other LGBT policy areas,
scholars have marshaled evidence that the claims made by those
advocating against LGBT rights are unfounded in the arenas of
marriage and family (Herek, 1991, 2006) and in employment
(Badgett, 2001; Herek, 1991 ). The arguments used to justify
anti-LGBT policies tend to be emotionally stirring, though often lack empirical validity.
Given the recently targeted focus on transgender rights, it is
important to understand and evaluate both the motivations for
policy, as well as its negative externalities. The asserted motivations for proscribing transgender inclusion in public accommodations are the perceived negative externalities of increased harassment and victimization in public spaces such as
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bathrooms and locker rooms. The current project examines the
policy motivation portion. In essence, we ask: "Are inclusive
transgender public accommodations laws associated with
these negative externalities?" If not, then public policy may
be seeking a policy solution to solve a problem that does not
exist or that would exist even if policies changed.
Some research hac; suggested that states with more supportive gay rights policies overall correlate with lower sexual orientation hate crimes and discrimination (Levy & Levy, 2017;
Hasenbush, Flores, Kastanis, Sears, & Gates, 2014). Local
gender identity accommodation protections may be one of
many indicators that may, counter to arguments against such
laws, reduce victimization rates with respect to sexual and
gender minorities, which could make a discernable reduction
in overall victimization rates. Given this research we propose
three hypotheses:
HO: The passage of gender identity accommodations policies will have no effect on victimization rates.
Hl : The passage of gender identity accommodations policies will reduce victimization rates.
H2: The passage of gender identity accommodations policies will increase victimization rates.
HO is motivated both by previous scholarship dispelling
myths in other areas ofLGBT rights as well as the insufficiency of single policies to lead to vast changes in victimization.
HI is motivated by Levy and Levy (2017) who note that
inclusive policies in localities indicate supportive environments where victimizations are lower. H3 is motivated by
the standard argwnents made by opponents to gender identity
inclusive nondiscrimination policies.

Methods
We sought to empirically assess whethec reports of safety or
privacy violations in public restrooms, Locker rooms, and dressing rooms change in frequency in localities that have gender
identity inclusive publi.c accommodations nondiscrimination
ordinances (GTPANDOs) as compared to matched localities
without GIPANDOs. Massachusetts was selected as a case
study for this analysis, because, for a period of time,
Massachusetts had a statewide nondiscrimination law that was
inclusive of gender identity in employment and housing, but
not public accommodations. Thus, these conditions created an
optimal context in which to compare rates of public restroom
privacy and safety incidents in localities that had passed local
GIPANDOs with matched localities that had not. All data collection, analysis, and results are inclusive of criminal incidents
in public restrooms, public locker rooms, and public changing
rooms. For simplicity's sake, authors may refer to only
"restrooms" when describing the results of this study.
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Victimization rates can fluctuate both over time and place.
Using matched pairs and difference-in-differences analysis allows a comparison between different locations over time in order to determine whether any changes can be attributed to normal fluctuations over time or whether the changes can be attributed to some distinct difference in one location versus the other
(see e.g., Dimick & Ryan, 20 14; Raifinan, Moscoe, Austin, &
McConnell, 20 17). A difference-in-difference analysis was used
in this study to compare similarly-situated localities in MA to
detennine whether differences in restroom crime rates over time
can be attributed to the introduction of a GIPANDO.
Unlike some trends over time, crime rates do not consistently increase or decrease. Small fluctuations in crime rates over
time may be based on random variability and may not be attributable to any one specific policy change. Using a matched
pairs analysis allows timewise comparisons across policy contexts to seek out differences that appear to be due to more than
just small random fluctuations. The matched pairs analysis ensures that the localities being compared to each other in the
difference-in-difference analysis are similar enough to make
appropriate comparisons. For example, Fig. 1shows the violent
crime rates across five New England states as documented by
the U.S. Department of Justice. The matched pairs design of
this study accounts for such temporal instability in crime rates
by finding localities that have the most similar trends. In Fig. 1,
it would be more appropriate to draw comparisons between
Massachusetts and Connecticut because they follow a similar
trend, and it would be inappropriate to compare Massachusetts
to New Han1pshire because they do not. Likewise, the selection
of comparison localities was designed in a way to minimize
differences to draw accurate comparisons.
Selection of Localities The Conunonwealth of Massachusetts
has had a broad nondiscrimination policy protecting against
sexual orientation discrimination since 1989 (Mass. Gen.
r JIWS, 19R9). Ma~sachusetts also passed a law in November
2011 extending nondiscrimination protections for transgender
people in employment, housing, credit, and services (Gender
Identity Act, 2011). However, thatextensionofthelawdidnot
contain any explicit protections for transgender people in public accommodations. Some individual localities within
Massachusetts expanded upon state law by incorporating explicit gender identity protections in public accommodations
laws, which includes protections in public restrooms, locker
rooms, and changing rooms. This allowed for a betweenlocalities study, comparing localities that passed GIPANDOs
with matched localities within the state that did not have
GIPANDOs, but otherwise had gender identity nondiscrimination protections in employment, housing, credit, and services.3
The matched pairs strategy means that the distinguishing factor
3

Boston and Cambridge both had a OIPANDO prior to the 20 11 state law.
Neither locality is included in this analysis.
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Fig. 1 Violent crime rate across
New England states, 2005 to
2014. Source: Unifonn Crime
Reporting Statistics, FBl, U.S.

Department of Justice
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between these localities is the existence or absence of a public
acconunodations-specific nondiscrimination law that applied
to gender identity.
Table 1 reports the localities within Massachusetts that
have ordinances that contain language that includes gender
identity protections and the date when those ordinances went
into effect. There were seven localities that had identifiable
nondiscrimination ordinances relating to gender identity protections in public accommodations. TWo other localities in
close geographic proximity to the GIPANDO localities were
also identified as having soine gender identity protections,
though their coverage was not as extensive as the seven other
localities. Cambridge includes gender identity protections in
public accommodations except for restroom access, which is
of primary concern to this study. Brookline law contains a
gender identity resolution, but it is unclear the extent to which
this resolution resulted in actionable changes or any enforcement mechanism within the locality.
In October 2016, a new Massachusetts state law went into
effect to provide for protection against discrimination in public
acconunodations based on gender identity (Transgender AntiDiscrimination Act, 20 16). However, results of the public records requests in this study did not overlap with the time that
Massachusetts had this statewide gender identity inclusive public accommodations nondiscrimination law in effect, and thus,
enable this study to focus on the period when localities introduced GIPANDOs in the absence of statewide protections.
4

The initial design also planned to identify contiguous localities, treating
boundary lines as regression discontinuitics (Kcelc & Titiunik, 20 15).
However. since lhe occurrence of the crim~ sought was rare, there was insufficient analytical power to utilize geographic variation to the full extent possible. Instead, the rcscarchecs opted for simpler analytical methods relying on
data preprocessing and case selection to reduce analytica1 assumptions.
However, the matched localities were limited to localities that had a shared
boundary with at least one of the GIPANDO localities.
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Notably, after the law went into effect, enough signatures were
gathered to put a repeal measure on the 2018 ballot to allow
Massachusetts residents to vote on whether to repeal the nondiscrimination law (Young, 2016),
Matched Pairs Design After identifying the localities with
GIPANOOs, we used quantitative models to identity localities
within Massachusetts to match for comparison. Matched localities were in the same geographic regions of Massachusetts as
the GIPANDO localities and were matched on demographic and
other characteristics that may relate to the likelihood that locations would pass a GIPANDO as well as characteristics that may
be predictive of criminal incidents (or a lack thereof) in public
restrooms. We started the matched pair locality selection by
identifying a full list of localities within Massachusetts that did
not have GIPANDOs and that were in the same regions of
Massachusetts as the localities with GIPANDOs.'~ We then collected prc-policy introduction infonnution about both the
GIPANDO localities and the candidate pool of potential
matched localities. These covariates included: population size,
the percent of the population over the age of 65, the percent of
population that is non-Hispanic white, the percent of population
earning more than $200,000, median income, the percent of the
population living below the poverty line, the percent of the
population that identifies as Born Again, percentage of the vote
for Barak Obama in the 20 12 presidential election, and a composite crime score based on numerous indices.5 Since all of the
metrics of crime were highly intercorrelated, a composite score
was created based on a factor analysis. The researchers then used
5

The indices were: the Neighbomood Scout Crime Index (retrieved from
https:/Jwww.ncighborhoodscout.com/Jmlfcrimcl), violent crimes per 1000
residents and property crimes per I 000 residents, the USA. eo m Crime Index
(retrieved from http://www.usa.com/massachllsctts-statc-critnc-and-crimcrate.htm), and the City Dntn.com 2012 Index (retrieved from http:/lwww.
city-data.com/critnclcrimc-M ~suclmsctts.htntl).
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Table 1 Localities within MA
that contain GIPANDOs

]'j

Locality

GIPANDO

Date in effect

Statute

Bosron
Medford

Yes
Yes

October 30, 2002
December 16,2014

Melrose

Yes

December 17,2014

Newton

Yes

October 14,2014

Salem

Yes

Februlll)' 27, 2014

Somerville

Yes

May 29,2014

Bos., Mass., Code § 12-9.7 (2002).
Medford, Mass., Rev. Ordinances
part I, eh. 50, div. 2, § SD-61 (2014).
Melrose, Mass., Code eh. 15, art.
X,§ 15-50 (2014).
Newton, Mass., Ordinances eh.
12, art. V,§ 12-50 (2014).
Salem, Mass., Code part tn, eh.
2, art. XVI, §2-2056 (2014).
Somerville, Mass., Code eh. 2,
art. V, div. 6, § 2-237 (2014).

Swampscott

Yes"

Februlll)', 18,2015

Swampscott, Mass.
Nondisc.rimination Policy
(Feb. 18, 2015).

Cambridge

Yes, but contains a
restroom exception

February 24, 1997

Brookline

Unclear, a gender identity
"resolution" exists

November 18,2014

Cambridge, Mass., Code tit.
2, eh. 2.76, §§ 2.76.030;
2.76.120 (I 997).
Brookline, Mass. Code, part
HI, art. 3.9 § 3.9.2 (2014).

Note:
• Swompscott was identified as o locality with a GJPANDO for these analyses. Record requests failed because the
Swampscott Police Department records division lacked sufficient slllff and capacity to perform the requested
search. Therefore, public records requests were not sent to their matched localities (Mari>lehead and Milton)

a covariate balancing approach to create a propensity score to
identify the most fitting matched localities for each of the
GIPANDO localities (Imai & Ratkovio, 2014). The fitted propensity score was extracted and used in addition to the covariates in a genetic matching procedure (Diamond & Sekhon,
2013; Sekhon, 2011 ). The genetic matching procedure identifies
appropriate comparison localities by examining the full distribution of covariates, which may improve the matching procedure
that other matching processes may worsen.
While Cambridge and Brookline were categorized as limited
GIPANDO localities and selected because of their geographic
proximity to the clear GIPANDO localities, a few other localities
in the state that were not in close geographic proximity to the
clear GIPANDO localities also had gender identity ordinances
that were unclear or limited as related to rcstroom access. These
were: Northampton, Amherst, and Worcester, and they were not
included in this analysis, since it was originally designed to include a boundary regression discontinuity that would have required localities to share physical borders. Northampton,
Massachusetts has a Human Rights Commission with a voluntary advisory committee that does not have any investigative or
enforcement authority. 1t is also unclear whether their Human
Rights Commission prohibits discrimination based on gender
identity (Sinunons, 2015). Amherst, Massachusetts prohibits
the denial of "any rights" based on gender identity (Human
Rights Bylaw, 2009). However, the town's director of human
resolll'ces and human rights, who investigates complaints of

discrimination, was unable to confirm whether such rights included access to public acconunodations and/or public restrooms
(Radway, 2015). Worcester, Massachusetts has a local ordinance
that states that its policy is "to assure that evecy individual shall
have equal access to and benefit from all public services, accommodations and employment opportunities to protect every individual ... " and that, "behavior which denies equal treatment to
any of our citizens as a result of their . . . gender identity ...
undennines civil order and deprives persons of !htl benefits of a
free and open society." (Worcester, Mass., Rev. Ordinances
§9(c), 2014). However, the local human rights commission only
has explicit authority to investigate complaints of discrimination
"based on race, color, religious creed, national origin, gender,
age, ancestry, marital status, parental status, sexual orientation,
disability or source of income." (Worcester, Mass., Rev.
Ordinances §18(c)(l), 2014). Matched localities were selected
for all of the localities with clear GIPANDOs that applied to
public restrooms. The fmal GIPANDO localities and their
matched localities for two different analyses are listed in Table 2.

Data
Public Record Requests Through a thorough reading of municipal ordinances and consultation with local human rights
commissions, town and city clerks, and attorneys, we
ascertained an exhaustive list of all of the localities in
~Springer
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GIPANDO Locality

Matthed locality (1)

Matched locality (2)

Boston
Medford
Melrose
Newton
Salem
Somerville
Swampscott"
Brookline (unclear enforceability)
Cambridgeb (restroom exclusion)

Cambridgeb

Chelsea"
Watertown
Beverly
Arlington
Waltham
Waltham
Miltona

Beverty
Beverly
Brookline

Revereb
Cambridgeb
Marbleheact•

Arlington
Everett

Notes:
• Swampscott was identified as a locality with a GIPANDO for these analyses. Record requests failed because they
lacked sufficient staff and capacity to perform the requested search. Therefore, public records requests were not
sent to their matched localities
b Cambridge and Revere were unable to supply results of the public records requests after repeated attempts over
the course ofniue months. Therefore, data from their matched localities, Salem, Somerville, Boston, and Everett
were excluded from analyses that required the missing data
c Chelsea's

results were excluded due to an incomplete response to the request

Massachusetts with GIPANDOs. Localities with GIPANDOs
and matched localities received two sets of public records
requests from the investigators. In July 2015, a first set of
requests under the Massachusetts Public Records Law
(M.G.L.A. c. 66, §10, 2016) was sent to target localities.
These letters requested, "All records documenting complaints
made to [the local police] agency and records of crimes alleged or committed or incidents ... that took place in a public
bathroom, public restroom, public locker room, or public
changing room." The request covered a one- to two-year
timespan before and after the gender identity inclusive public
accorrnnodations nondiscrimination law had gone into effect
in the localities that had such an ordinance and tlte same time
period tor the localities that were matched localities. In some
cases, the local ordinance had been passed less than one or
two years prior to the public records request. In those instances, records were requested "through the present." If
matched localities were matched to more than one
GIPANDO locality, the matched locality records request
would cover the matching timespan for both of the
GIPANDO localities to which they were matched. The total
timespan covered (either two or four years) was selected based
on the size and crime rate of the locality; smaller localities or
those likely to have fewer incidents were given longer
timespans to search, and larger localities or those in which
more incidents were likely to occur were given shorter
timespans. The investigators requested information on the
type of crime/incident alleged, the gender of the victim(s)
and the perpetrator(s) (as applicable), the date of the incident,
and the address of the public bathroom, restroom, locker
room, or changing room in which the alleged incident took
place.

After mailing public records requests, follow-up emails and
phone calls were placed with all of the records custodians to
facilitate the process of data collection. Some larger localities
were able to comply with the requests relatively quickly and
easily, while others did not have the tools necessary to perfonn
a key word search that would make such a request possible or
feasible. Several record clerks noted that the cost to pay for
stafftime to complete a search by hand would be prohibitively
expensive. After assessing the initial completed responses, the
investigators noted that the m~ority of incidents occurring in
restrooms were not related to the types of crimes that are the
subject of concern related to public accommodations nondiscrimination ordinances. In other words, the fears projected as
potential problt::ms relaloo lo such ordinances are related to
violations of safety and privacy, but most incidents were related to vandalism and drug use in public reslrooms and theft
in locker rooms.
Given the mismatching scope between the search and the
crimes of concern and the challenges for stmlller localities to
respond to the public records requests, !he researcheill completed a second round of public records requests with a narrower
scope in February 2016. In the second round of requests, the
inv~stigators requested, "All records documenting complaints
made to [the local police] agency and records of crimes alleged
or committed or incidents ... involving conduct that took place
in a public bathroom, public. restroom, public locker room, or
public changing room" regarding criminal codes related to:
murder, manslaughter and attempts; assault or assault and battery and attempts; theft involving assault or battery and kidnapping; rape, stal.ldng, harassment, indecent exposure, public sex
and voyeurism; and solicitation. The individual Massachusetts
General Law sections were cited in the request The full
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updated request was sent to all police departments that had not
fully responded to the first round of public records requests. For
those who had responded, but for whom the timespan was still
continuing until "the present," a modified request was sent for
any new records that may have arisen since the first round of
requests.
Follow-up phone calls and emails were again used to assist
in the facilitation of data collection until all of the localities
had either responded with the results oftheir search or made it
clear that they were unable to complete the search. By the end
of the second round of data collection, two localities were
unable to complete the search at all, and one locality provided
an incomplete response. Records were then organized and
reviewed to ensure only inclusion of incidents under the
narrower scope related to assault, sexual assault, rape, voyeurism, public sex (including sex work), lewd behavior, and indecent exposure.
As a result of the data collection, we received public records of incidents occurring within our selected municipalities. The unit of analysis in this collection is an incident.
Consistent with previous research, we transfonned these incidents to average annual incident rates per 100,000 individuals.
This nonnalizes our measure accounting for varying size of
municipalities and time period.

Analysis and Results
The fl.rst round of analysis was a simple comparison of the
average armual number of incidents before and after the passage of01PANDOs in the localities with such nondiscrimination ordinances and their comparable matched localities. This
comparison was made to determine whether the rate ofreported incidents in public restrooms and locker rooms over the
timespan in which the GlPANDOs were passed was different
between the places with the ordinances and their matched
localities. Since we use matched pairs for our analyses, we
did not employ additional controls, and since time frames
were equal between the OIPANDO localities and their
matched localities, time is also controlled by design. The results are shown in Table 3. When a matched locality had
missing results, the GIPANDO locality's results were excluded from the count.
Table 3 provides a contingency table showing the average
number of incidents per year. There were fewer average annual incidents in the localities with clear GIPANDOs when
compared to their matched localities. The differences in incident rates over time (comparing before and after GIPANDO
passage) were not statistically significant in the GIPANDO
localities or among the matched localities. Most importantly,
a Fisher's exact test of the difference in crime rates between
places with and without GIPANDOs before and after
OJPANDOs were passed indicates no statistically significant
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relationship (at a one-sided alpha level of 0.10) between
GIPANDO policy passage and victimization. A comparison
ofthe change in the number ofcriminal incidents after passage
of public accommodations protections between GIPANDO
localities and their matched localities also showed no statisti·
cally significant difference. In these comparisons, there does
not appear to be a relationship between passage of
GIPANDOs and criminal incidents in restrooms between
localities.
A fmding of no difference between the GIPANDO localities and the matched localities may be driven by the small
number of localities included in the analysis. However, we
are able to assess whether our finding of no difference was a
result of our small sample size. A power analysis shows that
we would likely still find no statistically significant difference
between the GIPANDO localities and matched localities even
with a larger sample size. If there was a sample with 50
matched pairs with observed effect size at 90% power, then
a one-tailed alpha would be 0.1 08, suggesting that there is no
difference between the GIPANDO localities and the matched
localities. By increasing the number of matched pairs, the
inference with the observed effect size would increase the
probability that GIPANDO localities have lower annual crime
rates than their matched localities, though this inference would
barely satisfy less stringent accounts of statistical significance.
Beyond before-and-after differences, we can also assess
trends in crime rates in public bathrooms between these localities. This way, it can be assessed whether trends in crime rates
increase in GIPANDO localities compared to their matched
localities. Figure 2 provides the timeframe from 24 months
before to 24 months after the passage of the local GIPANDOs.
A 24-month window was chosen because all localities in this
analysis were as~ed to provide incid,ents within a four-year
timeframe. Unlike a change in the annual incident rate before
and after lh~ iulrouuuliou of GIPANDOs, this model compared the change in the average monthly incident rates in
GIPANDO and matched localities. If the argument about
OIPANDOs negatively impacting safety and privacy in
restrooms is correct, then an increase in reported incidents
among localities with GIPANDOs, above and beyond any
increase in localities without GIPANDOs, would be expected
after the introduction of such policies.
In Fig. 2, the model included the difference between localities with clear enforceable GIPANDOs that applied to
restrooms and their matched localities. As can be seen in the
graph, the rates over time showed no significant increases in
victimization rates in GIPANDO localities compared to
matched localities. To the contrary, localities introducing
GIPANDOs had slightly, yet significantly, lower rates of criminal incidents than their matched localities at the time these
ordinances were introduced. About 10 to 20 months after
GIPANDO passage, the difference appeared to increase; during that time, the average monthly proportion of criminal
~Springer
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Table 3 . Average number of incidents per year doc.umented by police departments by localities with clear GIPANDOS and matched pairs before and
after pohcy passage

Before passage
After passage
Change per 100,000
(After- before)

Total armua1 average

Localities with clear GIPANDOs

Matched localities without
GIPANDOs

Difference per 100,000
(clear-matched)

0 (0 per 100,000)
[0 per l 00,000, 0 per 100,000]
0.5 (0.62 per l 00,000)
[- 0.49 per 100,000, 1.73 per 100,000]
0.62 per 100,000
[-0.49 per 100,00,
I.73 per 100,000)
0.25 {0.31 per I00,000)
[- 0.25 per I00,000, 0.86 per l 00,000]

3.5 (2.54 per 100,000)
(2.53 per I 00,000, 2.55 per 100,000]
5.5 (4.50 per 100,000)
[ 1.22 per 100,00, 7. 78 per 100,00]
1.96 per I 00,000
[- 1.32 per I 00,000, 5.24 per I 00,000]

- 2.54 per 100,000
[- 2.55 per 100,000,-2.53 per I 00,000]
-3.88 per 100,00
[- 7.34 per I 00,000,-0.42 per I 00,000]
- 1.35 per 100,000
[-4.30 per 100,00, 1.60 per 100,000)

4.5 (3.52 per 100,000)
[1.86 per 100,000, 5.19 per 100,000]

Notes: Average annual cri!!Je rate in incidents per 100,000 people are in the parentheses; 90% confidence inteNals are in the brackets;
X~ = 0.62;p = 0.43; Fishers exact= 1.00; one-sided Fisher's exact=0.632.; differencc-in-difference=-1.35 bootstrapped S.E. = 1.80, p = 0.454

incidents remained rather stable in GIPANDO localities but
slightly increased among matched pairs. By 24 months after
GIPANDO passage, rates between the two sets of localities
appeared to have little difference.

Discussion
Opponents ofgender identity nondiscrimination laws and policies have cited fears ofattacks and privacy violations against
women and children in restrooms as one of their main reasons
for resistance to them, while proponents have asserted that
such laws are necessary to protect transgender people and
cause no increase in these kinds of crimes. However, no study,
to our knowledge, has examined crime report data to assess
changes in rates of crime before and after the introduction of
GIPANDOs. This is the frrst study to do so. While this analysis initially chose Massachusetts as a case study because of
its unique legal paradigm, it has taken on more direct importance in that state, bect!use over the course ofthe data collection and analysis, Massachusetts passed a statewide public
accommodations law that includes gender identity and that
law is now up for repeal on the November 2018 ballot By
using public records and statistical modeling, we found no
evidence that privacy and safety in public restrooms change
as a result of the passage ofGIPANDOs.6
The inclusion of GIPANDOs may signal a more inclusive
context and thus relate to lower victimization rates, which we
propose in Hl, Based on previous empirical w:ork on dispelling the myths to oppose LGBT rights in marriage, family, and
employment, we suspected in HO that GIPANDOs would
have no relationship with victimization rates. We find greater
6

We conducted a second analysis using a matching procedure that included
localities with clear GlPANDOs, looalities with limited OIPANDOs. and
matched localities that clearly did not have a OIPANDO. TI1is se<:Ond analysis
found simiii!T results to the analysis presented above. Sec Appendix for a
description and results of this second analysis.

support for HO. The inclusion of GIPANDOs had little relationship with victimization rates. Complimentary to research
on hate crimes policies, sometimes, policy-specific provisions
have little relationship to victimization. The cwnulative addition of legal inclusion of marginalized groups may, however,
reduce victimization rates (Levy & Levy, 20 17).
Limitations Limitations of this study include issues inherent
with the data source. For example, the data used to represent
safety and privacy violations in public restrooms were police
records of criminal incidents. While these records should have
a relatively high level of reliability in their objective accuracy
in recording the existence of such incidents, they fail to include any incidents that were not reported to local law enforcement. For example, it is estimated that only 30 to 35%
ofrapes and sexual assaults are :reported to the police (lhunan
& Langton, 20 14). Nevertheless, by assessing trends over
time and using a matched pairs analysis, the authors sought
to control for any issues related to unreported incidents. There
is no reason to assume that incidents are more or less likely to
be reported in a locality with a GIPANDO than in a matched
locality.
The crime reports also were not recorded in a way that
allows a reviewer to distinguish between incidents involving
cisgender people and transgender people. Police departments
generally do not distinguish between sex assigned at birth and
gender identity. Therefore, there is no way to identify ifthere
were any incidents that involved transgender people being
attacked in public restrooms because of their externally perceived gender. A 2008 survey of93 transgender people in the
Washington, DC metropolitan area found that 9% reported
experiencing physical assault in a public restroom (Hell11an,
2013). There was also no way to identity if there were incidents oftransgender people or people pretending to be tnmsgender accessing restrooms with intent to harm others.
Among the incidents that had notes attached providing more
detail, there was no evidence of transgender people being
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Fig. 2 Difference in the avel'l\ge
monthly 1'1\te of criminal incidents
in public restroorns, locker rooms,
and changing rooms between
localities with cleac GIPANDOs
ar1d matched localities. Note:
Dashed lines represent 90%
confidence intervals; negative
values show lower rates of
victimizations in GIPANDO
localities compared to matched
localiries before, during, ttud after
policy introduction
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either victims or perpetrators of crimes or ofpeople pretending
to be trnnsgender in order to harm others in public restrooms.
It is also important to note that violent and other privacyrelated crimes in public restrooms, locker rooms, and changing rooms are exceedingly rare. As a point of comparison, our
findings indicated that reports of privacy or safety violations
in these public spaces occurred annually at most at a rate of4.5
per 100,000 population in the jurisdictions we studied; in the
Commonwealth of Massachusetts in 2015, violent crimes
were reported at a rate of 390.1 per 100,000 population, and
rapes were reported at a rate of 32.6 per 100,000 (Federal
Bureau oflnvestigation, 20 16). While this may be comforting
to those who have safety and privacy related concerns about
those spaces, the rarity of such incidents may act as a

-

Difference in victimization rates

limitation to this analysis. Nevertheless, the matched pairs
design was used intentionally to compensate for limited data.
The data were requested from 15 different police departments of different sizes and geographies. Each had its own
individual record keeping system, policy for responding to
public records requests, and records clerks. Some departments
responded by sending extra data and allowing the researchers
to search through to find the relevant incidents, while others
sent tables with dates and criminal codes. Some appeared to
have the ability to search electronically while others had to
search manually. Therefore, we are unable to determine
whether every single search was equally thorough and turned
up every single incident that matched the researchers' search
criteria. For example, the locality that showed the highest

Table 4 Average number of incidents per year as documented by police dcpartmwts by localities with clear GIPANDOs, limited GIPANDOs and
matched localities before-and-after policy pasSIIgt.l

Before passage

After passage

Change per I 00,000
(after--before)
Toto! annual average

Localities with
clear GIPANDOs

Localities with
limited GIPANDOs

Matched localities
without GTPANDOs

Difference per I00,000
(clear-matched)

1.0 (0.26 per 100,000)
[- 0.91 per 100,000,
1.44 per 100,000]
1.5 (0.63 per 100,000)
(- 0.54 per 100,000, 1.81
per 100,000)
0.37 per 100,000
[- 1.29 per J 00,000, 2.03
per I00,000}
1.25 (0.45 per I00,000)
[0.05 per I00,000, 0.85
per l 00,000}

1.5 (2.55 per I00,000)
[- 0.07 per 100,000,5.18
per 100,000]
0.5 (0.85 per 100,000)
[- 1.78 per I 00,000, 3.48
per 100,000)
- 1.70 per I 00,00
[- 5.42 per 100,000, 2.01
per 100,000]
1.0 (1.70 per 100,000)
[0.24 per 100,000,3.16
per 100,000]

2.5 (1.07 per l(Kl,OOO)
[- 0.00 per 100,000, 2.1 S
per 100,000]
3 ( 1.32 per I 00,000)
[0.24 per 100,000, 2.39
per I 00,000]
0.24 per 100,000
[-1.27 per 100,000, 1.76
per 100,000]
2.75 (1.19 per 100,000)
[0.29 per 100,000,2.10
per I00,000)

-0.81 per I00,000
(-2.40 per 100,000, 0.78
per 100,000]
- 0.68 per I00,000
[-2.27 per 100,000,0.91
per 100,000]
0.13 per 100,000
[- 2.12 per I00,000, 2.38
per 100,000]

Notes: Average annual crime rote in incidents per 100,000 people arc in the parentheses; 90% confidence intervals arc in the brackets;
x~ = 1.42; p = 0.49; Fisher's exact = 0.658. Difference-in-difference= 0.41, bootstrapped S.B. = 1.05, p = 0.699
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Fig. 3 Differences in the average
montbly rate ofcriminal incidents
in public restrooms, locker rooms
and changing rooms among
localities with clear GIPANDOs
and limited GIPANDOs
compared to matched localities
without GIPANDOs. Notes: 90%
confidence intervals represented
by dashed lines; negative values
show lower rates ofvictimizations
in GIPANDO localities compared
to matched localities before,
during, and after policy
introduction.
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munber of restroom incidents was the locality in which the
police department sent their full criminal logs to the researchers and allowed the researchers to review the records
to fmd incidents that met their search criteria. The higher
number of incidents might be more likely to indicate that the
researchers performed a more detailed and exhaustive search
than the other searches performed within police departments,
rather than that there were actually more incidents in that
locality. That locality was a matched pair locality, so this
may have contributed to the greater number of incidents reported in matched pair localities, as compared to GIPANDO
localities. However, the difference-in-difference approach
would account for any such bias because we do not rely on
the numbers of individual incidents reported for the analyses,
but instead rely on the differences within jurisdictions before
and after passage of GIPANDOs. We can assume that data
collection efforts were consistent within each jurisdiction,
and therefore, our calculations produce differences that are
compatable across jurisdictions.
Finally, though all of the requests were worded and followed up upon in the same manner, the depth of the results may
have varied. Three localities were unable to provide complete
incident data, which may decrease the internal validity of the
current study. Cases where there was missing data from a
matched locality led to the exclusion of the locality with a
GIPANDO from the analysis because of the lack of comparable data, which may impact the external validity of the current
study.
Despite these limitations, this study is able to empirically
assess the relationship between nondiscrimination laws that
are inclusive of gender identity in public accommodations
and safety and privacy in public restrooms. While criminal
incidents do, in fact, rarely occur in such spaces, these fmdings
suggest that concerns over the safety in those spaces should be

Pollcy
Introduced

-

5 months

after

Limited GIPANDOs

-

10 months
after

Clear GIPANDOs

more generally related to community safety and policing, and
not related to nondiscrimination laws.

Conclusion
Opponents of gender identity nondiscrimination laws in public accommodations have largely cited fear of safety and privacy violations in public restrooms, locker rooms, and changing rooms if such laws are passed, while proponents have
argued that the laws do not increase danger or harm in such
spaces. To date, no evidence has been gathered to empirically
test the hypothesized effect ofthese laws. This is the ftrst study
to collect public records and analytically compare the safety of
public restrooms, locker rooms, and changing rooms in localities that have gender identity inclusive nondiscrimination
laws that apply to public restrooms and matched localities that
do not have such laws. The results show that the passage of
such nondiscrimination laws is not related to the number or
frequency of criminal incidents in such public spaces.
Additionally, the results show that reports of privacy and safety violations in public restrooms, locker rooms, and changing
rooms were exceedingly rare and much lower than statewide
rates of reporting violent crimes more generally. This study
provides evidence that fears of increased safety and privacy
violations as a result of nondiscrimination laws are not empirically grounded.
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Appendix: Placebo Matched Pairs Analysis
The analysis was re-conducted using a second matching procedure. Localities with clear GIPANDOs were matched to
localities that clearly did not have a GIPANDO, and localities
with Hmited GIPANDOs (i.e., Brookline and Cambridge)
were also matched to localities that clearly did not have a
GIPANDO (see Table 2). The limited GIPANDOs offer a type
of placebo comparison, where a policy was introduced but not
clearly inclusive of the protections that are afforded in localities with clear GIPANDOs.
Table 4 provides a contingency table showing the average
annual number of incidents, similar to the analysis in the report. For this analysis, there were three levels of treatment a
group of localities with clear GIPANDOs, a limited
GIPANDO group that introduced a gender identity policy,
but made exceptions or lacked clarity on restrooms, and the
matched localities group without GIPANDOs. There were
. fewer overall incidents in the group with clear GlPANDOs
when compared to the matched localities, but there were no
apparent patterns of an increase in victimization in the
tirnefi:ame after passage. These differences were also not significantly different from one another. A Fisher's exact test
indicated that there was no significant relationship between
GIPANDOs and restroom crimes. An estimate of the beforeand-after changes between the localities with clear
GIPANDOs and their matched pairs of the average proportion
of monthly incidents in locations also showed no statistically
significant difference. There does not appear to be a relationship between policy introduction and restroom incidents.
Again, here, even if there were many more localities, a statistical power analysis found that it is unlikely that there would
be a statistically significant difference between GIPANDO
localities and matched localities. If there was a sample with
SO matched pairs with observed effect size at 90% power, then
a one-tailed alpha would be 0.85, suggesting that the null
hypothesis of no difference would also fail to be rejected with
a greater number of matched pairs.
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Similar to before, we assessed trends in crime rates between these localities. This way, it could be assessed whether
trends in crime rates increased in clear GIPANDO localities
and limited GIPANDO localities, as compared to their
matched localities. The figure limits the timeframe to
12 months before and 12 months after the passage of the local
GIPANDOs. A 12-month window was chosen because some
localities in this analysis were asked to provide incidents within a two-year timeframe, so we restrict the plot to the
timeframe common to all localities.
In Fig. 3, the model included differences between localities
with clear enforceable GIPANDOs that applied to restrooms
and their matched localities (black line), and differences between the limited GIPANDOs with unclear entorceability or
restroom exceptions and their matched localities (gray line).
The local regressions showed a lot of overlap between and
across these three groups. As opposed to the analysis in the
body of the report, which showed slightly lower crime rates in
the GIPANDO localities as compared to their matched pairs
after policy introduction, there was no statistically significant
difference in the average monthly proportion of criminal incidents in restrooms both over time and across contexts.
Th~se results indicate that changes in the average rate of
criminal incidents are not related to the passage of
GIPANOOs. The limited GIPANDOs provide another source
of comparison, and these additional comparisons indicate that
clear GIPANDOs are not uniquely related to im:reases in average rates of criminal incidents.
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Who Counts as a Woman?
The attempt to exclude trans women from the ranks of women
reinforces the dangerous idea that there is a right way to be female.
By Carol Hay
Ms. Hay is an associate professor of philosophy.
April 1, 2019

Who counts as a woman? Is there some set of core experiences distinctive of womanhood, some shared set of
adventures and exploits that every woman will encounter on her journey from diapers to the grave? The recent debates
over the experiences of trans women gives us new reason to return to a question feminists have been grappling with for
decades.
Ever since Simone de Beauvoir quipped in 1949 that one is not born a woman, but becomes one, feminists have been
discussing the implications of understanding gender as a cultural construct. But more recently, this approach to gender
has come under scrutiny. After all, it’s all well and good to say that gender is a cultural construct, but it’s a mistake to
then pretend that cultures construct gender the same way for all people. Let’s just say that the sisterhood hasn’t always
been great about attending equally to the experiences of all sisters.
But thanks to the past 40 years of work from intersectionalist feminists, we’re ﬁnally paying attention to what women of
color have been saying since at least the days when Sojourner Truth had to ask if she, too, got to count as a woman: that
what it’s like to be a woman varies drastically across social lines of race, socioeconomic class, disability and so on, and
that if we try to pretend otherwise, we usually just end up pretending that the experiences of the wealthy, white,
straight, able-bodied women who already have more than their fair share of social privilege are the experiences of all
women.
You might think we just need to get over the thought that there’s anything like the female experience, that the search for
a shared female experience is dicey at best, fraught with way too many historical examples of feminists getting it wrong
and making things worse for less-privileged women along the way. At the limit, these concerns result in the view that
the category of “womanhood” itself is fundamentally confused and thus better abandoned entirely. This is the route
taken by feminists like Judith Butler in her iconic 1990 book “Gender Trouble.”
There’s a reason that after describing gender as fundamentally a performance, Butler counsels people to revel in
messing with its scripts, to treat gender as nothing more than an ironic parody. Gender categories need to be taken
down a notch, she thinks, but not only because they harm people in all the ways feminism spends so much time
criticizing. Butler charges that in their focus on spelling out the harms of gendered socialization, feminists unwittingly
entrenched the very things they claimed to be criticizing. By demarcating feminism’s subject matter — by articulating a
concrete category of harms that deserved feminist attention — feminists inadvertently deﬁned womanhood in a manner
that implies that there are right and wrong ways to be a woman. “Identity categories are never merely descriptive,” she
insists in “Gender Trouble,” “but always normative, and as such, exclusionary.”
Any attempt to catalog the commonalities among women, in other words, has the inescapable result that there is some
correct way to be a woman. This will inevitably encourage and legitimize certain experiences of gender and discourage
and delegitimize others, subtly reinforcing and entrenching precisely those forces of socialization of which feminists
claim to be critical. And what’s worse, it will inevitably leave some people out. It will mean that there are “real” women
whom feminism should be concerned about and that there are impostors who do not qualify for feminist political
representation.
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The women who are accused of being impostors these days are often trans women. You might think that a shared
suspicion of conventional understandings of sex and gender would make feminists and trans activists natural
bedfellows. You’d be wrong. It all started with Janice Raymond’s controversial book, “The Transsexual Empire: The
Making of the She-Male,” published in 1979. Reissued in 1994, the book continues to inspire “gender-critical” or “transexclusionary” radical feminists — TERFs, for short. (For the record, while some consider the acronym derogatory, it is
a widely accepted shorthand for a literal description of the views these feminists hold; also for the record, many of us
who are critics of TERFs consider Raymond’s book to be hate speech.)
Feminists who deny “real woman” status to trans women seem to rely on a false assumption — that all trans women
have lived in the world unproblematically as men at some point — and claim the importance of afﬁrming the identity
and experiences of those who’ve spent entire lives in women’s shoes. Even the feminist icon Chimamanda Ngozi
Adichie has echoed this, claiming in a 2017 interview, “It’s about the way the world treats us, and I think if you’ve lived
in the world as a man with the privileges that the world accords to men and then sort of change gender, it’s difﬁcult for
me to accept that then we can equate your experience with the experience of a woman who has lived from the
beginning as a woman and who has not been accorded those privileges that men are.”
TERFs also sometimes complain that the performances of femininity enacted by trans women are chieﬂy retrograde
stereotypes, caricatures of a femininity designed primarily for the pleasure of men. When Caitlyn Jenner says that she
has always felt like a woman, for example, what she seems to mean by this is that she wants to be an airheaded piece of
arm candy all dolled up for delights of the male gaze. “The hardest part of being a woman,” she infamously quipped, “is
ﬁguring out what to wear.”
It’s nonsense like this that motivated Germaine Greer to call Glamour magazine “misogynist” for honoring Jenner at its
Women of the Year ceremony, claiming that the move was tantamount to afﬁrming that with enough plastic surgery
someone who is assigned male at birth can “be a better woman” than someone “who is just born a woman.”
While the rhetoric used by those in the trans-exclusionary camp is frequently inexcusable, you might think that some of
their frustration is understandable. Feminists who’ve spent the better part of their lives ﬁghting against a status quo
that uncritically afﬁrms gender stereotypes might be forgiven for getting a little resentful when women like Jenner
seem to suggest that these stereotypes tell us what it’s “really like” to be a woman. On the other hand, it’s worth asking
why the full brunt of the most extreme TERFs’ ire is so often directed at individual trans women who are just trying to
get by like the rest of us, rather than on the fact that the media insists on focusing so single-mindedly on trans
performances of gender that endorse a regressive, man-pleasing version of femininity to the exclusion of the many
diverse others.
For the most part, Greer and Raymond and others who share their view are outliers in contemporary feminism,
particularly in North America. Adichie, for instance, could not accurately be called a TERF: She thinks trans women’s
oppression is not the same as the oppression experienced by women who are assigned female at birth, yet recognizes
that trans women are undoubtedly oppressed and should be “part of feminism.” Most feminists these days go even
further, however, fully rejecting trans-exclusionary rhetoric and agreeing that trans women are women, full stop.
Related
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Thankfully, feminists have ﬁnally started to realize that the varied experiences of trans women have a thing or two to
teach us, if only we’re willing to actually listen. All the way back in 1974, Andrea Dworkin launched an early salvo in
what would become the “TERF wars,” remarking, “It is commonly and wrongly said that male transvestites through
the use of makeup and costuming caricature the women they would become, but any real knowledge of the romantic
ethos makes clear that these men have penetrated to the core experience of being a woman, a romanticized construct.”
(There are some important objections that should be made about her terminology here — “transvestite” is no longer the
preferred nomenclature, and she doesn’t distinguish between male drag queens and trans women — but it would be
anachronistic to get too fussed about it.)
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Instead of complaining that trans women like Jenner are cartoons of reality, Dworkin would have us be honest with
ourselves about the absurd amount of time and energy cis women are expected to invest in our performances of
femininity. If cis women were honest about this, we’d admit that if some trans women occasionally camp up their
femininity a little more than TERFs might like, they’re not doing anything we’re not just as guilty of. If we don’t like
what we see when trans women turn the mirror of femininity toward us, we have only ourselves to blame.
Further driving home the importance of not throwing stones when you live in glass houses, Lori Watson, a professor of
philosophy at the University of San Diego, points out that when cis women live as cis, they too are afﬁrming a world of
binary gender identiﬁcations, a world of gender stereotypes, a world with a limited number of acceptable ways to be a
woman, just as much as any trans woman does.
When I, a cis woman, perform my not terribly original rendition of conventional femininity, I am in part saying that this
is what women should be like. “In fashioning myself, I fashion Man,” Jean-Paul Sartre said. I might not always like it,
but when I present myself in ways that I know that others around me will read as female, I’m not only going along with
but actually afﬁrming their conventional beliefs about what women are like. (This, in part, is the power of Butler’s
advice to mess with our performances of gender: doing so unsettles people’s unthinking preconceptions.)
But if I’m as guilty of entrenching regressive gender stereotypes as anyone else, why do TERFs think it’s trans women
who are specially culpable for shoring up gender essentialism? Why aren’t they going after cis women like me, too? We
might all agree that the goal is to get to a world free of the shackles of conventional gender ascriptions, but that is not
the world we currently live in. “The criticism of trans women as failing to act in ways that are consistent with an ideal of
liberation from sex and gender,” Watson cracks, “is a little like criticizing any of us for making a decent living under
capitalism, or investing our retirement funds in the stock market, if the aim of liberation is the destruction of capitalism
as a social, political, and economic system. Even Karl Marx had to eat in the here and now.”
Talia Mae Bettcher, a professor of philosophy at California State University, Los Angeles, demonstrates how trans
people are caught in a double bind. If a trans person successfully passes as cis and is later discovered to be trans,
they’re seen as an “evil deceiver” who has lied about who they really are. Trans people who are open about being trans,
on the other hand, are seen as “make-believers” — cheap counterfeits, pathetically attempting to be something they
couldn’t possibly actually be. The problem with this view of trans people as either deceptive or pathetic frauds is that it
presupposes that there’s a real thing that trans women are failing to be. And this sounds an awful lot like the biological
essentialism that almost all feminists reject.
The current debates over trans women bring us back to the question of what set of core experiences supposedly make
someone who was assigned female at birth a “real” woman. Is it menstruation or childbirth? Nope — lots of women
don’t experience those, either by fate or by choice. What about being subject to sexual violence and harassment? Trans
women face as much if not more sexual violence than cis women. How about simply a lifetime of unwanted objectifying
male sexual attention? There are plenty of women who don’t meet the standards of superﬁcial sexual attractiveness
who do not get such attention, and some of them even long for it. And surely we don’t want to go back to the days of
deﬁning women by their hormones or even their chromosomes — if for no other reason than we’d leave out the
estimated 1.7 percent of women who are intersex.
When a cis woman complains that trans women haven’t had the same experiences as “real” women-born-women, then,
what she’s really saying is, “Trans women haven’t had the same experiences as women like me.” If 30-plus years of
intersectional feminism has taught us anything, it’s that this is precisely the move that feminists need to stop making.
Carol Hay is an associate professor of philosophy at the University of Massachusetts, Lowell, and the author of the forthcoming book, “Quite Contrary: A
Feminist Survival Guide.”
Now in print: “Modern Ethics in 77 Arguments” and “The Stone Reader: Modern Philosophy in 133 Arguments,” with essays from the series, edited by
Peter Catapano and Simon Critchley, published by Liveright Books.
The Times is committed to publishing a diversity of letters to the editor. Weʼd like to hear what you think about this or any of our articles. Here are some
tips. And hereʼs our email: letters@nytimes.com.
Follow The New York Times Opinion section on Facebook, Twitter (@NYTopinion) and Instagram.
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EXECUTIVE SUMMARY
This study brings to light what is both patently obvious and far too often dismissed from the
human rights agenda. Transgender and gender non-conforming people face injustice at every
turn: in childhood homes, in school systems that promise to shelter and educate, in harsh
and exclusionary workplaces, at the grocery store, the hotel front desk, in doctors’ offices and
emergency rooms, before judges and at the hands of landlords, police officers, health care
workers and other service providers.
The National Gay and Lesbian Task Force and the National Center for Transgender Equality are
grateful to each of the 6,450 transgender and gender non-conforming study participants who
took the time and energy to answer questions about the depth and breadth of injustice in their
lives. A diverse set of people, from all 50 states, the District of Columbia, Puerto Rico, Guam and
the U.S. Virgin Islands, completed online or paper surveys. This tremendous gift has created the
first 360-degree picture of discrimination against transgender and gender non-conforming people
in the U.S. and provides critical data points for policymakers, community activists and legal
advocates to confront the appalling realities documented here and press the case for equity and
justice.

KEY FINDINGS
Hundreds of dramatic findings on the impact of antitransgender bias are presented in this report. In many cases,
a series of bias-related events lead to insurmountable
challenges and devastating outcomes for study participants.
Several meta-findings are worth noting from the outset:
•

Discrimination was pervasive throughout the entire
sample, yet the combination of anti-transgender bias
and persistent, structural racism was especially
devastating. People of color in general fare worse
than white participants across the board, with African
American transgender respondents faring worse than all
others in many areas examined.

•

Respondents lived in extreme poverty. Our sample was
nearly four times more likely to have a household income
of less than $10,000/year compared to the general
population.1

•

A staggering 41% of respondents reported attempting
suicide compared to 1.6% of the general population,2
with rates rising for those who lost a job due to bias
(55%), were harassed/bullied in school (51%), had low
household income, or were the victim of physical assault
(61%) or sexual assault (64%).
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HARASSMENT AND DISCRIMINATION IN EDUCATION
• Those who expressed a transgender identity or gender

non-conformity while in grades K-12 reported alarming
rates of harassment (78%), physical assault (35%)
and sexual violence (12%); harassment was so
severe that it led almost one-sixth (15%) to leave
a school in K-12 settings or in higher education.
• Respondents who have been harassed and abused by

teachers in K-12 settings showed dramatically worse health and
other outcomes than those who did not experience such abuse.
Peer harassment and abuse also had highly damaging effects.
Harassment, Assault and Discrimination in K-12 Settings
100

EMPLOYMENT DISCRIMINATION AND
ECONOMIC INSECURITY
• Double the rate of unemployment: Survey respondents

experienced unemployment at twice the rate of the general
population at the time of the survey,5 with rates for people
of color up to four times the national unemployment rate.
• Widespread mistreatment at work: Ninety percent

(90%) of those surveyed reported experiencing
harassment, mistreatment or discrimination on the
job or took actions like hiding who they are to avoid it.
• Forty-seven percent (47%) said they had experienced

an adverse job outcome, such as being fired, not
hired or denied a promotion because of being
transgender or gender non-conforming.
• Over one-quarter (26%) reported that they

90

had lost a job due to being transgender or gender
non-conforming and 50% were harassed.

78%

80
70

• Large majorities attempted to avoid discrimination

60

by hiding their gender or gender transition (71%)
or delaying their gender transition (57%).
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• The vast majority (78%) of those who transitioned
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Respondents Income by Mistreatment in School4
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33%

30%

21%

$100k+

25%

16%

9%

from one gender to the other reported that they felt
more comfortable at work and their job performance
improved, despite high levels of mistreatment.
• Overall, 16% said they had been compelled to

work in the underground economy for income
(such as doing sex work or selling drugs).
• Respondents who were currently unemployed

experienced debilitating negative outcomes, including
nearly double the rate of working in the underground
economy (such as doing sex work or selling drugs),
twice the homelessness, 85% more incarceration, and
more negative health outcomes, such as more than
double the HIV infection rate and nearly double the
rate of current drinking or drug misuse to cope with
mistreatment, compared to those who were employed.
• Respondents who had lost a job due to bias also

experienced ruinous consequences such as four times the
rate of homelessness, 70% more current drinking or misuse
of drugs to cope with mistreatment, 85% more incarceration,
more than double the rate working in the underground
economy, and more than double the HIV infection rate,
compared to those who did not lose a job due to bias.
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HOUSING DISCRIMINATION AND HOMELESSNESS

Loss of Job by Race

• Respondents reported various forms of direct housing
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a home or apartment and 11% reported being evicted
because of their gender identity/expression.
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• Almost 2% of respondents were currently homeless, which

is almost twice the rate of the general population (1%).6
• Respondents reported less than half the national

rate of home ownership: 32% reported owning their
home compared to 67% of the general population.7

Unemployment Rates including by Race

• Respondents who have experienced homelessness
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were highly vulnerable to mistreatment in public
settings, police abuse and negative health outcomes.
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DISCRIMINATION IN PUBLIC ACCOMMODATIONS

5

BARRIERS TO RECEIVING UPDATED ID DOCUMENTS

• Fifty-three percent (53%) of respondents reported

• Of those who have transitioned gender, only one-fifth (21%)

being verbally harassed or disrespected in a
place of public accommodation, including hotels,
restaurants, buses, airports and government agencies.
• Respondents experienced widespread abuse in the

have been able to update all of their IDs and records
with their new gender. One-third (33%) of those who
had transitioned had updated none of their IDs/records.
• Only 59% reported updating the gender on their

public sector, and were often abused at the hands
of “helping” professionals and government officials.
One fifth (22%) were denied equal treatment by a
government agency or official; 29% reported police
harassment or disrespect; and 12% had been denied equal
treatment or harassed by judges or court officials.

driver’s license/state ID, meaning 41% live without
ID that matches their gender identity.
• Forty percent (40%) of those who presented ID (when

it was required in the ordinary course of life) that did
not match their gender identity/expression reported
being harassed, 3% reported being attacked or
assaulted, and 15% reported being asked to leave.

Experiences of Discrimination and Violence in Public Accommodations
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ABUSE BY POLICE AND IN PRISON
• One-fifth (22%) of respondents who have interacted

DISCRIMINATION IN HEALTH CARE AND
POOR HEALTH OUTCOMES
• Health outcomes for all categories of respondents

with police reported harassment by police, with
much higher rates reported by people of color.

show the appalling effects of social and economic
marginalization, including much higher rates of
HIV infection, smoking, drug and alcohol use and
suicide attempts than the general population.

• Almost half of the respondents (46%) reported

being uncomfortable seeking police assistance.
• Physical and sexual assault in jail/prison is a

• Refusal of care: 19% of our sample reported being

serious problem: 16% of respondents who had been
to jail or prison reported being physically assaulted
and 15% reported being sexually assaulted.

refused medical care due to their transgender or
gender non-conforming status, with even higher
numbers among people of color in the survey.
• Uninformed doctors: 50% of the sample reported having

Police Harassment and Assault, Due to Bias, by Race

to teach their medical providers about transgender care.
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• High HIV rates: Respondents reported over four times
38%

the national average of HIV infection, with rates
higher among transgender people of color.8
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were sick or injured, many postponed medical care due
to discrimination (28%) or inability to afford it (48%).
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FAMILY ACCEPTANCE OF GREAT IMPORTANCE

RESILIENCE

• Forty-three percent (43%) maintained most of their family

bonds, while 57% experienced significant family rejection.
• In the face of extensive institutional discrimination, family

acceptance had a protective affect against many threats
to well-being including health risks such as HIV infection
and suicide. Families were more likely to remain together
and provide support for transgender and gender nonconforming family members than stereotypes suggest.

19%

27%
32%

Had attempted suicide

32%

Did sex work or other underground
who for income

11%
19%

Had been incarcerated

11%
19%
9%

Experienced homelessness
0

10

51%

30

barriers to obtaining health care, 76% of transgender
respondents have been able to receive hormone
therapy, indicating a determination to endure the
abuse or search out sensitive medical providers.

• Over three-fourths (78%) reported feeling more

comfortable at work and their performance improving
after transitioning, despite reporting nearly the same
rates of harassment at work as the overall sample.
• Of the 26% who reported losing a job due to bias, 58%

26%
20

• Although the survey identified major structural

school, many respondents were able to obtain an education
by returning to school. Although fewer 18 to 24-yearolds were currently in school compared to the general
population, respondents returned to school in large numbers
at later ages, with 22% of those aged 25-44 currently in
school (compared to 7% of the general population).10

32%

Are current smokers

Despite all of the harassment, mistreatment, discrimination
and violence faced by respondents, study participants also
demonstrated determination, resourcefulness and perseverance:

• Despite high levels of harassment, bullying and violence in

Impact of Family Acceptance
Used drugs or alcohol to cope with
mistreatment
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reported being currently employed and of the 19% who
reported facing housing discrimination in the form of a denial
of a home/apartment, 94% reported being currently housed.
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CUMULATIVE DISCRIMINATION

CONCLUSION

Sixty-three percent (63%) of our participants had experienced
a serious act of discrimination — events that would have a
major impact on a person’s quality of life and ability to sustain
themselves financially or emotionally. These events included the
following:

It is part of social and legal convention in the United States to
discriminate against, ridicule, and abuse transgender and gender
non-conforming people within foundational institutions such
as the family, schools, the workplace and health care settings,
every day. Instead of recognizing that the moral failure lies in
society’s unwillingness to embrace different gender identities
and expressions, society blames transgender and gender nonconforming people for bringing the discrimination and violence
on themselves.

• Lost job due to bias
• Eviction due to bias
• School bullying/harassment so severe

the respondent had to drop out
• Teacher bullying
• Physical assault due to bias
• Sexual assault due to bias
• Homelessness because of gender identity/expression
• Lost relationship with partner or children

due to gender identity/expression
• Denial of medical service due to bias
• Incarceration due to gender identity/expression

Almost a quarter (23%) of our respondents experienced a
catastrophic level of discrimination — having been impacted by at
least three of the above major life-disrupting events due to bias.
These compounding acts of discrimination — due to the prejudice
of others or lack of protective laws — exponentially increase the
difficulty of bouncing back and establishing a stable economic
and home life.

Nearly every system and institution in the United States, both
large and small, from local to national, is implicated by this data.
Medical providers and health systems, government agencies,
families, businesses and employers, schools and colleges, police
departments, jail and prison systems—each of these systems and
institutions is failing daily in its obligation to serve transgender
and gender non-conforming people, instead subjecting them
to mistreatment ranging from commonplace disrespect to
outright violence, abuse and the denial of human dignity. The
consequences of these widespread injustices are human and real,
ranging from unemployment and homelessness to illness and
death.
This report is a call to action for all of us, especially for those
who pass laws and set policies and practices, whose action or
continued inaction will make a significant difference between
the current climate of discrimination and violence and a world of
freedom and equality. And everyone else, from those who drive
buses or teach our children to those who sit on the judicial bench
or write prescriptions, must also take up the call for human rights
for transgender and gender non-conforming people, and confront
this pattern of abuse and injustice.
We must accept nothing less than a complete elimination of
this pervasive inhumanity; we must work continuously and
strenuously together for justice.
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Abstract
Objective
To assess the prevalence of physical and sexual violence motivated by perception of sexual orientation
and gender identity in sexual and gender minorities.
Methods
We searched nine databases without language restrictions for peer-reviewed and grey literature
published from 2000 to April 2016. We included studies with more than 50 participants that measured
the prevalence of physical and sexual violence perceived as being motivated by sexual orientation and
gender identity or gender expression. We excluded intimate partner violence and self-harm. Due to
heterogeneity and the absence of confidence intervals in most studies, we made no meta-analysis.
Findings
We included 76 articles from 50 countries. These covered 74 studies conducted between 1995 and
2014, including a total of 202 607 sexual and gender minority participants. The quality of data was
relatively poor due to a lack of standardized measures and sometimes small and non-randomized
samples. In studies where all sexual and gender minorities were analysed as one population, the
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prevalence of physical and sexual violence ranged from 6% (in a study including 240 people) to 25%
(49/196 people) and 5.6% (28/504) to 11.4% (55/484), respectively. For transgender people the
prevalence ranged from 11.8% (of a subsample of 34 people) to 68.2% (75/110) and 7.0% (in a study
including 255 people) to 49.1% (54/110).
Conclusion
More data are needed on the prevalence, risk factors and consequences of physical and sexual violence
motivated by sexual orientation and gender identity in different geographical and cultural settings.
National violence prevention policies and interventions should include sexual and gender minorities.

Introduction
On 17 June 2011, the United Nations (UN) Human Rights Council passed a resolution that expressed
grave concern at violence and discrimination against individuals based on their sexual orientation and
gender identity.1 This first-ever UN resolution on sexual orientation and gender identity requested a
report by the Office of the High Commissioner for Human Rights. It was published in November 2011
and stated:
“Homophobic and transphobic violence has been recorded in all regions. Such violence may be
physical (including murder, beatings, kidnappings, rape and sexual assault) or psychological
(including threats, coercion and arbitrary deprivations of liberty). These attacks constitute a form
of gender-based violence, driven by a desire to punish those seen as defying gender norms.”2
An updated 2014 resolution confirmed these conclusions and culminated in the designation of an UN
Independent Expert on sexual orientation and gender identity in September 2016.3–5
Although the UN recognized violence against individuals based on their sexual orientation and gender
identity as a form of gender-based violence, we do not know whether such violence is characterized by
the same gender dynamics and motivations as gender-based violence against women or if it follows a
different path.6–9
Violence against individuals based on their sexual orientation is one of the ways in which sexual stigma
is expressed.10 Sexual stigma based on perceived sexual orientation emerges from a society’s shared
belief system in which homosexuality is denigrated and discredited as invalid relative to
heterosexuality. Stigma based on gender identity works along the same lines of a gendered society in
which only two gender possibilities, masculine or feminine, are perceived as valid. This stigma is
incorporated by a society and enacted by its institutions.10 In many countries, for example, laws
criminalize sexual and gender minorities directly or indirectly on the grounds of morality or promotion
of non-traditional values. This can result in physical punishment, death penalty, arbitrary arrest and
torture, ill-treatment in health facilities and forced sterilization.11–13 Discriminatory health policies
have also resulted in unnecessary gender-conformation operations in intersex babies.14 Individuals
identified as sexual and gender minorities (Box 1) and may internalize the negative attitudes and values
of society. This internalized homophobia or transphobia has detrimental effects on their mental health
and might result in self-harm or violence among individuals.15–17
Box 1
Definitions used in the systematic review of physical and sexual violence motivated by perception of
sexual orientation and gender identity
Sexual and gender minority
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People identifying themselves as homosexual, bisexual or nonbinary sexual, such as pansexual and
polysexual, or people engaging in homosexual, bisexual or nonbinary sexual behaviour or
identifying with or expressing as a different gender than the one assigned at birth (male, female or
another), or intersex people.
Sexual orientation

Refers to each person’s capacity for profound emotional, affectional and sexual attraction to (and
intimate and sexual relations with) individuals of any sex.
Gender identity or gender expression

Refers to a person’s deeply felt internal and individual experience of gender, which may or may not
correspond with the sex assigned at birth. It includes both the personal sense of the body – which
may involve, if freely chosen, modification of bodily appearance or function by medical, surgical or
other means – as well as other expressions of gender, including dress, speech and mannerisms.
Homosexual

A person who has sexual relations with or sexual attraction to people of the same sex.
Gay
The term gay can refer to same-sex sexual attraction, same-sex sexual behaviour and same-sex
cultural identity. Unless individuals or groups self-identify as gay, the expression men who have
sex with men should be used.
Lesbian
A lesbian is a woman attracted to other women. She may or may not be having sex with women,
and a woman having sex with women may or may not be a lesbian. The term women who have sex
with women should be used unless individuals or groups self-identify as lesbians.
Bisexual

A person who is attracted to or has sexual relations with both men and women.
Transgender

People whose gender identity and expression does not conform to the norms and expectations
traditionally associated with their sex at birth. It includes individuals who have received gender
reassignment surgery, individuals who have received gender-related medical interventions other
than surgery (e.g. hormone therapy) and individuals who identify as having no gender, multiple
genders or alternative genders.
Intersex

An individual with both male and female biological attributes (primary and secondary sexual
characteristics).
Gender non-conforming or gender variant or queer

A person who challenges (or is not conforming to) prevailing gender norms and expectations or to
heterosexual norms.
Note: Except for sexual and gender minority and queer, all definitions were based on the 2015 Joint
United Nations Programme on HIV and AIDS terminology guidelines.23
Several comprehensive reviews have demonstrated that sexual and gender minorities are more likely to
be victims of physical and sexual violence than the general population.18–21 However, these did not
report whether the victims perceived the violence being against their sexual orientation and gender
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identity. Our study aimed to review the research evidence on the prevalence of physical and sexual
violence motivated by perception of sexual orientation, gender identity or gender expression among
sexual and gender minorities. We distinguished this from violence inflicted on a random member of the
general population or violence experienced by sexual and gender minorities, but not specifically
perceived to be motivated by their sexual orientation or gender identity.

Methods
Our review followed the Preferred Reporting Items for Systematic Reviews and Meta-Analyses
guidelines.22 The protocol for this review has not been registered on the PROSPERO register of
systematic reviews, but is available on request.
We searched nine bibliographic databases (PubMed®, Embase®, Web of Science, Africa Wide
Information, CINAHL, LILACS, Popline, Sociological Abstracts and GenderWatch) for articles
published from 1 January 2000 to 28 April 2016. We used a combination of medical subject headings
and text words (Box 2), with no language restrictions. These searches were supplemented by a scan of
the citations in the articles for studies not found in the search and by consultation with individual
experts about their knowledge of other studies.
Box 2
PubMed® search strategy used in the systematic review of physical and sexual violence motivated
by perception by sexual orientation and gender identity

1# homosexuality[Mesh] OR bisexuality[Mesh] OR transsexualism[Mesh] OR “transgendered
persons”[Mesh] OR homophobia[Mesh] OR “Health Services for Transgendered Persons”[Mesh]
OR “Disorders of Sex Development”[Mesh] OR “gender identity”[Mesh] OR homosexuality[TW]
OR homosexual[TW] OR homosexual*[TW] OR “homo-sexual”[TW] OR homo-sexual*[TW] OR
(“same sex”[TW] NOT twins) OR (“same sex” AND twins AND homosexuality) OR “non
heterosexual”[TW] OR “same gender loving”[TW] OR “same sex attracted”[TW] OR queer*[TW]
OR LBGT[TW] OR LBGT*[TW] OR LGBT[TW] OR LGBT*[TW] OR GLBT*[TW] OR GLB*
[TW] OR LGB*[TW] OR LGBTQ*[TW] OR LGBTI*[TW] OR sexual orientation and gender
identity[TW] OR sexual minorit*[TW] OR gender minorit*[TW] OR “sexual orientation”[TW] OR
“gender identity”[TW] OR gay[TW] OR gays[TW] OR (“MSM”[TW] NOT “metalsemiconductor-metal”) OR “men who have sex with men”[TW] OR (“MSW”[TW] NOT waste)
OR “male sex workers”[TW] OR sissy[TW] OR sissies[TW] OR “money boys”[TW] OR
“kwandengue”[TW] OR “male street laborers”[TW] OR “mashoge”[TW] OR lesbian[TW] OR
lesbian*[TW] OR lesbians*[TW] OR “WSW”[TW] OR “women who have sex with women”[TW]
OR tomboy*[TW] OR “pengkids”[TW] OR bisexuality[TW] OR bisexual*[TW] OR bi-sexual*
[TW] OR transgender*[TW] OR trans-gender*[TW] OR transvestism[TW] OR transvestite[TW]
OR transsexual*[TW] OR transsexualism*[TW] OR “trans man”[TW] OR “trans men”[TW] OR
“trans women”[TW] OR “trans woman”[TW] OR “transman”[TW] OR “transmen”[TW] OR
“transwomen”[TW] OR “transwoman”[TW] OR transgendered[TW] OR “sex change” [TW] OR
“sex reassignment surgery”[TW] OR “gender adjustment surgery”[TW] OR cross-dress*[TW] OR
“gender variant”[TW] OR “gender atypical”[TW] OR “gender identity disorder”[TW] OR
transgenderist[TW] OR “drag queens”[TW] OR “drag kings”[TW] OR “gender queer”[TW] OR
“gender-queer”[TW] OR “gender dysphoria”[TW] OR “hijra”[TW] OR “aravanis” [TW] OR
“kothi”[TW] OR “Kathoy”[TW] OR “Kathoey”[TW] OR “fa’afafine”[TW] OR “sworn
virgins”[TW] OR “two-spirit”[TW] OR “Metis”[TW] OR “mak nyah”[TW] OR “travesty”[TW]
OR “koti”[TW] OR “mahuvahine”[TW] OR “mahu”[TW] OR “waria”[TW] OR “bantut”[TW] OR
“nadleehi”[TW] OR “berdache”[TW] OR “xanith”[TW] OR (intersex AND human) OR (intersex*
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AND human) OR bigender[TW] OR pansexual[TW] OR omnisexual[TW] OR “questioning
people”[TW] OR “questioning youth”[TW] OR homophob*[TW] OR homo-phob*[TW] OR
transphob*[TW] OR trans-phob*[TW] OR “anti homosexual bias”[TW] OR “anti gay bias”[TW]
2# violence[MeSH] OR “sex offenses”[MeSH] OR homicide[MeSH] OR rape[MeSH] OR
aggression[MeSH] OR “crime victims”[MeSH] OR Stalking[MeSH] OR “battered
women”[MeSH] OR “spouse abuse”[MeSH] OR violence[TW] OR violen*[TW] OR rape[TW]
OR IPV[TW] OR SGBV[TW] OR assault*[TW] OR victimi*ation[TW] OR revictimi*ation[TW]
OR re-victim*ation[TW] OR stalking[TW] OR “hate crimes”[TW] OR “hate crime”[TW] OR
“relationship abuse”[TW] OR “dating abuse”[TW] OR “partner abuse”[TW] OR “physical
abuse”[TW] OR “psychological abuse”[TW]
3# 1# AND 2#
Note: Search strategies for other databases used (Embase®, Web of Science, Africa Wide
Information, CINAHL, LILACS, Popline, Sociological Abstracts and GenderWatch) are available
from the corresponding author.
Studies were eligible for inclusion if they included people belonging to a sexual or gender minority. We
included both peer-reviewed and grey literature reporting studies that measured the prevalence of
physical and sexual violence perceived as being motivated by sexual orientation, gender identity or
gender expression. We excluded intimate partner violence and self-harm. Studies had to be published
from 2000 to the search date, refer to data collected after 1995 and include at least 50 participants.
Two researchers screened the identified abstracts. When there was doubt or disagreement about
whether an article met the inclusion criteria, the article was taken to the next stage of screening. The
researchers then independently assessed the full text of potentially eligible studies. If needed, we
contacted the authors of the articles for further information.
After initial screening, we appraised the included studies for quality. The criteria were: sampling
method, sample representativeness, description of the population, completeness of the data, description
of the methods, reliability of the data, and controls for confounding. We categorized studies as high
quality if six to seven criteria were adequate, medium quality if three or five criteria were adequate and
low quality if none to two criteria were adequate. None of the studies were excluded based on this
quality assessment. We minimized publication bias across studies by including grey literature and
consulting with experts.
Two researchers independently extracted details of the studies into a database. The data collected were:
country and area; data collection period; study type and sampling method; description of study
population; terminology of violence used to elicit responses from participants; time periods of
experiences of violence (ever in lifetime, specific dates or time periods); participants’ perceptions of
motivation for violence; sample size; and number and percentage of respondents affected by different
types of violence. The outcome of interest for the review was the prevalence of physical and sexual
violence motivated by perception of sexual orientation and gender identity. However, such violence
was not the primary outcome in most of the studies.
We made a descriptive summary of the prevalence data in tables and charts. Although the UN
resolution2 included sexual violence within physical violence, most studies reported them separately.
Where possible and relevant, we conducted separate descriptive analyses of subgroups of sexual and
gender minorities. The results of the studies were highly heterogeneous, due to variability in the
sampling (definition of the population and sampling methods) and the descriptions of violence used to
gather data from participants. In view of this heterogeneity and the absence of confidence intervals in
most studies (reported in only six), we did not attempt a meta-analysis.

Results
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Study selection
Our literature search yielded 10 601 references, of which 8233 were unique entries. Next, we excluded
8000 articles after screening titles and abstracts. Of the 233 references that potentially met the inclusion
criteria, nine could not be retrieved, and of the 224 retrieved texts, 185 were excluded for different
reasons (Fig. 1). We added 37 articles and reports after citation tracking and consulting with experts. In
total 76 articles were included in the review.24–100 Seven articles were categorized as low quality, 55 as
medium and 14 as high quality (Table 1).

Open in a separate window
Fig. 1
Flowchart for selection of articles in the systematic review of physical and sexual violence motivated by
perception of sexual orientation and gender identity
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Table 1
Quality appraisal of the 76 articles (74 studies) included in the systematic review of
physical and sexual violence motivated by perception of sexual orientation and gender
identity
Publication

Sampling

Sample

method(s) representativeness

Description Follow up or Description Reliability
of

completeness of methods

population

of data

Con

of data
confo

D'Augelli et
42
al., 2001

N

Y

Y

Y

Y

Y

Diaz et al.,
48
2001

Y

Y

Y

Y

Y

Y

Lombardi et
78
al., 2001

N

Y

Y

N

Y

Y

D'Augelli et
43
al., 2002

N

Y

Y

Y

Y

Y

Kosciw,
64
2002

N

Y

Y

N

Y

Y

Carrara et
34
al., 2003

N

N

Y

N

Y

Y

Jarman et al.,
62
2003

N

Y

Y

N

Y

Y

Morris et al.,
81
2003

N

Y

Y

N

Y

Y

Rose,
94
2003

N

N

Y

N

N

Y

Huebner et
59
al., 2004

N

Y

Y

Y

Y

N

Kosciw
65
2004

N

Y

Y

N

Y

Y

Carrara et
35
al., 2005

N

N

Y

N

Y

Y

Fígari et al.,
50
2005

N

N

Y

Y

Y

Y

Hillier et al.,
57
2005

N

Y

Y

Y

Y

Y

Carrara et
36
al., 2006

N

N

Y

N

Y

Y

Open in a separate window
Notes: Y indicates that the study met the criterion adequately; N that the study did not. We categorized studies as
high quality if six to seven criteria were adequate, medium quality if three or five criteria were adequate and low
quality if none to two criteria were adequate.
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Study characteristics
Of the 76 articles, 56 were in English language, seven in Spanish, six in Portuguese, three in Dutch,
two in French and two in German. Data were from 50 countries: United States of America (USA; 27
articles), Australia (7 articles), Brazil (6 articles), Canada (5 articles), United Kingdom of Great Britain
and Northern Ireland (5 articles), Argentina (3 articles), Belgium (3 articles), Chile (3 articles), Mexico
(2 articles), Germany (2 articles), USA and Canada (2 articles); Australia and New Zealand (1 article),
Spain and USA (1 article); 38 European countries (1 article); and Colombia, Côte d’Ivoire, Croatia,
France, Italy, Netherlands, Rwanda and Singapore (1 article each).
Thirty-six publications were peer-reviewed articles, 38 were study reports, one was a dissertation and
one a book chapter.
The 76 articles were based on 74 studies conducted between 1995 and 2014, including a total of 202
607 sexual and gender minorities participants. Sixty-three studies used a convenience sample, four used
respondent-driven sampling, four used venue-based or time-location sampling, one random digit
dialling and two used mixed methods (Table 2; available at:
http://www.who.int/bulletin/volumes/96/1/17-197251).
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Table 2
Main characteristics of the 76 articles (74 studies) included in the systematic review of
physical and sexual violence motivated by perception of sexual orientation and gender
identity
Author and
year

Area,
country

Datacollection

Study
population

Study type;
a

period
D'Augelli et
42
al., 2001

sampling

Type of
b
violence

Sample, no.

No.
affect

method

viole

USA and

1997–

Lesbian gay

Convenience; Lifetime

Canada

1998

and bisexual

cross-

experience of 416

thrown

people (≥

sectional

physical

(11.2%

victimization

Punche

(object being

kicked

thrown),

beaten

physical

(15.6%

assault

Sexual

(punched,

assault

kicked, or

rape: 2

beaten), or

(7.3%)

sexual assault Male: 297
or rape

Object

60 years old)

All groups:

Object

thrown
(12.0%
Punche
kicked
beaten
(21.6%
Sexual
assault
rape: 2
(9.4%)

Female: 119

Object
thrown
(9.0%)
Punche
kicked
beaten
(3.6%)
Sexual
assault
rape: 2

Open in a separate window
CI: confidence interval; N/A: data not available; SD: standard deviation; USA: United States of America.
a

Definitions of terms were based on the 2015 Joint United Nations Programme on HIV and AIDS terminology
guidelines (Box 1).23

b
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b

We only report violence perceived by the victim to be based on sexual orientation or gender identity/expression.
Specific descriptions and definitions of physical and sexual violence that were used to elicit participants’
responses varied across studies (Box 3).

c Number of cases are not reported in all articles, notably for respondent-driven sampling where different weights

are given to different participants.
d

Data from a presentation of the study.

e

Data provided by the author.

f Data from the technical report of the study.

Twenty-six studies included all sexual and gender minorities, of which eight were exclusively highschool students. Thirteen included homosexual and bisexual participants, of which five focused only on
younger participants (maximum age 25 years) and one only on older participants (minimum age
60 years). Thirteen studies included homosexual or bisexual men and of these 8 targeted specific
groups: bisexual men (4 studies); Latino men (1 study); homosexual or bisexual men aged < 29 years (1
study); seronegative homosexual or bisexual men aged 15‒30 years (1 study); and non-white
seropositive homosexual or bisexual men aged 13‒24 years (1 study). Homosexual or bisexual women
were exclusively sampled in four studies, of which three targeted specific groups: bisexual women (2
studies) and sexual minority women of non-androgynous identity (1 study). One study sampled young
people who experienced same-sex attraction and another included the same study group together with
young people who questioned their gender. One study sampled homosexual or bisexual men and maleto-female transgender people. Fifteen studies were of transgender people, of which five studies were
specific groups only: male-to-female transgender people (3 studies), male-to-female individuals who
were sex workers (1 study); and transitioning transgender people (1 study).
The descriptions and definitions of physical and sexual violence motivated by perception of sexual
orientation and gender identity that were used to elicit participants’ responses varied across studies
(Box 3). These included the victim’s perception of the motivation of the violence and the types of
violence experienced. A few studies used lists of specific violent acts or a combination of actions or
scales with multiple items to measure experiences of different kinds of physical violence. Similarly, in
the category of sexual violence several different definitions were used in different studies.
Box 3
Terminology used in studies included in the systematic review of physical and sexual violence
motivated by perception of sexual orientation and gender identity

A wide range of descriptions and definitions of violence were used to elicit responses in the
included studies:
Motivation for the violence

The victim’s perception of the motivation of the violence was variously defined as: “because you’re
lesbian/gay/bisexual (or someone thought you were)”, “because somebody thought or knew you
were gay?”, “because of/based on/attributed to (perceived) sexual orientation”, “on the grounds of
homosexuality”, “related to MSM-status,” “because of/based on sexuality”, “because of your
sexual identity (or sexual preferences)”, “experienced lesbophobic situation”, “because someone
knew or presumed you are attracted to men?”, “based on sexual orientation and gender identity”,
“on the basis of gender issues”, “for being gay or being perceived as effeminate”, “related to their
sexual orientation, how they express their gender”, “due to gender stereotype transgression”, “due
to being trans(gender)”, “(thought it was) because of gender identity (or gender presentation)”,
“because you’re trans or because of your gender expression”, “for being transgender or
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effeminate”, “because you’re lesbian/gay/bisexual/transgender”, “transgender status, gender
identity or expression”, “because of the status as a transgender person”, “because of transgender
identity or background”, “due to being queer”, “an incident that you felt was homophobic (or
transphobic)”, “an anti-lesbian/gay incident”, “heterosexist violence and harassment because of
sexuality or gender identity”.
Types of physical violence

Different terms for physical violence were used in different articles. Some used “physical
violence”, others combined “physical” with “attack”, “assault”, “victimization”, “abuse”,
“aggression”, “mistreatment” or “injury”.
One article used a longer definition: “the intentional use of physical force with the potential for
causing death, disability, injury, or harm; some examples: scratching, pushing, shoving, throwing,
grabbing, biting, choking, shaking, slapping, punching”. Another used the term “criminal
victimization”, including specific incidents of physical violence: “experience of a crime against
their person (hit, beaten, physically attacked, sexually assaulted)....”.
Similarly, most articles included specific violent acts or a combination of actions: “thrown some
object”, “hit”, “knocked down”, “injured with some weapon”, “punched”, “kicked”, “beaten”, “hurt
with a knife, gun, bat, or some other weapon”, “assault/robbery with violence”, “assault with a
weapon, assault without a weapon”, “grievous bodily harm”, “attempted murder” and “violent
assault”.
One article used an extensive scale to measure physical violence. Physical violence was surveyed
making use of 11 items, ranging from “an object was thrown at me”, “I was being pushed or
pulled”, “someone hit me with his or her hand” to “someone tried to strangle or suffocate me”.
Types of sexual violence

Several different terms were used in different articles to define sexual violence: “sexual violence”,
“sexual assault”, “rape”, “sexual aggression”, “sexual victimization”, “sexual abuse” and “other
sexual violence”.
In some publications definitions for sexual violence or similar concepts were applied: “ever been
forced to engage in unwanted sexual activity”, “any sexual act that is perpetrated against someone’s
will; some examples: completed non-consensual sex act, an attempted non-consensual sex act,
abusive sexual contact and non-contact sexual abuse”, “sexual aggression: sexually molested and/or
forced to have sexual relations with penetration” and “sexual victimization: ever been sexually
abused or raped”.
MSM: men who have sex with men; trans: transgender.
Fifty-seven studies asked about experiences of violence ever in the respondent’s lifetime. Six studies
specified experiences over certain stages of the lifetime: from 13 years old (1 study); ages 6–10 years,
11–17 years and 18+ years (1 study); 1 year ago, 1‒10 years ago and > 10 years ago (1 study); age 12‒
18 years and 18+ years (2 studies); or childhood versus adulthood (1 study). Other studies asked about
experiences over specific time periods: 5 years (1 study); 2 years (1 study); 12 months (21 studies);
6 months (3 studies); or 1 month (2 studies). Ten studies asked about experiences in school: past year in
school (7 studies); ever in school (1 study); during high-school years (1 study); and since the beginning
of the school year (1 study). Some articles measured violence experienced both over the lifetime and
over certain periods.
Prevalence of violence
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A total of 57 studies provided data on the lifetime prevalence of any kind of physical violence
motivated by perception of sexual orientation and gender identity (Table 2). Fig. 2 summarizes the data
for 51 studies, according to the different populations and the attacker’s motivation as perceived by the
victim (sexual orientation, gender identity or both). In 14 studies where all sexual and gender
minorities were taken together the prevalence ranged from 6% in a study of 240 people98 to 25.0%
(49/196).26 When transgender people were not included (11 studies) the figures ranged from 3.3%
(24/761)100 to 31.1% (436/1402).45 In homosexual or bisexual men (29 studies), the prevalence was
between 8.5% in a study of 603 people24 and 34.7% (318/916),45 although when only bisexual men
were included (4 studies), the prevalence was no higher than 22.6% (12/53).37 A similar tendency was
observed in homosexual or bisexual women (21 studies), with a prevalence range from 4.6% in a study
including 909 individuals75 to 25.1% (42/167 people),30 and a lower prevalence when bisexual women
only were included (4 studies). For transgender people prevalence (28 studies) ranged from 11.8% of a
sample size of 3491 to 68.2% (75/110 people).47

Fig. 2
Lifetime prevalence of physical violence motivated by perception of sexual orientation and gender
identity, by perceived motivation for the attack
Notes: Based on 51 studies.24–27,30–32,34–37,39–42,44–58,60,62,63,72,73,75,80–84,86,88,91–93,96–100 Six of the
57 studies were not included because they measured a particular form of physical violence, such as being
hit or beaten. Data are presented from the smallest subgroup in each study.

There was no pattern of prevalence for the perceived motivation of the violence (sexual orientation,
gender identity or both). The lifetime prevalence of violence in younger aged samples did not seem to
be lower (Table 2).
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Seven studies reported data specifically on the lifetime prevalence of being punched, kicked, hit or
beaten up. In homosexual or bisexual men and women the lowest value was 10% in a study sampling a
total of 1911 people,51 and the highest value was 15.6% (62/416 people).42 In studies sampling only
men the prevalence peaked at 23.4% (of a total sample of 506).61
In 10 studies the researchers asked homosexual or bisexual women specifically about having objects
thrown at them motivated by homophobia or transphobia. The prevalence ranged from 3.7% (in a study
of 909 sexual minority women)75 up to 35.0% (65/186 lesbian, gay and bisexual people).62 Among
transgender people, values ranged from 7.4% (in a study of 255 people)29 to 17.4% (70/402).78
Prevalence of sexual violence
Fig. 3 shows the data from 33 studies reporting lifetime prevalence of any kind of sexual violence
motivated by perception of sexual orientation and gender identity. The prevalence ranged from 5.6%
(28/504 people)35 to 11.4% (55/484) for all sexual and gender minority groups (12 studies),50 and from
2.1% (8/377)92 to 9.7% (18/186)62 when only homosexual or bisexual men and women were
considered (5 studies). The prevalence in homosexual or bisexual men (17 studies) ranged from 3.7%
in a study sampling 3429 people91 to 16.5% (69/419 people).30 This was slightly higher than in studies
of homosexual or bisexual women (8 studies), where it ranged from 1.0% (1/102 people)34 to 13.2%
(14/106).50 When bisexual people were disaggregated (10 studies), the prevalence ranged from 2.4%
(1/41 people)34 to 14.7% (24/95).30 Between 7.0% (in a study of 255 people)29 and 49.1% (54/110
people)47 of transgender people reported sexual violence (22 studies).

Fig. 3
Lifetime prevalence of sexual violence motivated by perception of sexual orientation and gender identity,
by perceived motivation for the attack
Notes: Based on 33 studies.25–27,29–32,34–37,41–44,46,47,49,50,53,60,62,63,75,78,79,82,91–93,96,98,99 Data are
presented from the smallest subgroup in each study.
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Six studies reported specifically on rape (Table 2). Among homosexual or bisexual men and women
between 0.3% (6/1740 people)33 and 10.0% (of 264 people)88 reported ever being raped due to their
sexual orientation or gender identity, with figures for men being higher than those for women. The
prevalence of rape for transgender people ranged from 3.3% (in a study sampling 255 people)29 to
9.9% (25/253 people).41

Discussion
Our review found a high prevalence of physical and sexual violence motivated by perception of sexual
orientation and gender identity experienced by sexual and gender minorities, particularly among
transgender people. These values suggest that such violence accounts for a large part of all the violence
encountered by sexual and gender minorities. Nevertheless, it remains to be researched whether such
violence explains the higher prevalence of violence against sexual and gender minorities in comparison
with the rest of the population. The higher prevalence in transgender people might be partly explained
by a higher risk of being involved in sex work.101
Violence motivated by perception of sexual orientation and gender identity might not be confined to a
minority population. Recent research identified distinct populations on the sexual orientation
continuum who identify as mostly heterosexual with a small degree of same-sex sexual or romantic
attraction, including occasionally having sexual relations with someone from the same sex.102
Although we found no publications on this population, earlier research has shown they were 1.47 times
more likely than heterosexuals to report experiences of childhood victimization by adults. This elevated
proportion is similar to those found among homosexual or bisexual men and women compared to
heterosexuals, which might be explained by gender non-conformity in childhood.103 Moreover, people
who do not belong to a sexual or gender minority, have also reported being victims of violence
motivated by perception of sexual orientation and gender identity.104
A review of systematic reviews showed that sexual and gender minorities are highly burdened by
human immunodeficiency virus infection, sexually transmitted infections, sexually transmitted
infection-related cancers, mental health conditions and violent experiences.105 We suggest further
research into the associations of violence motivated by perception of sexual orientation and gender
identity with adverse health and social outcomes, including criminalization. This includes the effect of
what has been termed syndemic vulnerability106 or the synergistic interaction between health
conditions, exacerbated under circumstances of structural and political adversity.
If we want to eradicate violence motivated by perception of sexual orientation and gender identity, we
must identify the mechanisms and motivations of such violence. The perpetrators are often male and
although violence is not necessarily a part of men’s dominant position in society (hegemonic
masculinity), the two are often linked. In many parts of the world, women are perceived as inferior and
therefore both femininity and homosexuality are denigrated and discredited.107 Physical or sexual force
and threats are ways to achieve control, including punishment of perceived acts of resistance to or
transgression of gender norms and behaviours.108 Although same-sex attraction and gender
nonconformity can negatively affect the personal relations of individuals with their peers,109 some
authors believe that sexual and gender minorities are mainly attacked because they defy gender
stereotypes.87 This has prompted calls for the elimination of the dichotomist gender characterization.87
The quality of our data was relatively poor due to a lack of standardized measures and sometimes small
and non-randomized samples. The evidence base needs to be strengthened. More and better research on
the prevalence and adverse outcomes of violence motivated by perception of sexual orientation and
gender identity is needed across many different geographical and cultural settings (especially outside
the USA) and different socioeconomic and age groups. Community organizations should be
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empowered to add scientific value to their existing efforts to map such violence. A consensus is needed
on definitions and measures of violence motivated by perception of sexual orientation and gender
identity and how to operationalize them to allow for comparisons across studies.
Some limitations of this review are that most studies used a non-probability sample, mostly a
convenience sample, and provided little information on the representativeness of the sample, the
potential impact of non-participation, or the study power. The reliability and comparability of studies
were limited, as it was not possible to compare between countries, regions or cultural backgrounds. The
studies relied on the participants’ self-reports to determine whether they had been a victim of violence
and whether that violence was motivated by their sexual orientation and gender identity. Without
increased understanding of respondents’ narratives about violence and its motives, research in this field
will be vulnerable to criticism.110
Despite these limitations, our review shows that high proportions of sexual and gender minorities
experienced physical and sexual violence, motivated by perception of sexual orientation and gender
identity, which might have an effect on their health and well-being. National violence prevention
policies and interventions should include such violence, integrating it into national health surveys and
health promotion efforts and improve data collection and reporting of incidents.
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Convention for the Protection
of Human Rights
and Fundamental Freedoms
Rome, 4.XI.1950
THE GOVERNMENTS SIGNATORY HERETO, being members of
the Council of Europe,
Considering the Universal Declaration of Human Rights
proclaimed by the General Assembly of the United Nations on
10th December 1948;
Considering that this Declaration aims at securing the universal
and effective recognition and observance of the Rights therein
declared;
Considering that the aim of the Council of Europe is the
achievement of greater unity between its members and that one of
the methods by which that aim is to be pursued is the maintenance
and further realisation of human rights and fundamental freedoms;
Reaffirming their profound belief in those fundamental freedoms
which are the foundation of justice and peace in the world and
are best maintained on the one hand by an effective political
democracy and on the other by a common understanding and
observance of the human rights upon which they depend;
Being resolved, as the governments of European countries
which are like-minded and have a common heritage of political
traditions, ideals, freedom and the rule of law, to take the first
steps for the collective enforcement of certain of the rights stated
in the Universal Declaration,
Have agreed as follows:
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ARTICLE 1

ARTICLE 4

Obligation to respect human rights

Prohibition of slavery and forced labour

The High Contracting Parties shall secure to everyone within their
jurisdiction the rights and freedoms defined in Section I of this
Convention.

SECTION I
RIGHTS AND FREEDOMS
ARTICLE 2
Right to life
1. Everyone’s right to life shall be protected by law. No one
shall be deprived of his life intentionally save in the execution of
a sentence of a court following his conviction of a crime for which
this penalty is provided by law.
2. Deprivation of life shall not be regarded as inflicted in
contravention of this Article when it results from the use of force
which is no more than absolutely necessary:
(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape
of a person lawfully detained;
(c) in action lawfully taken for the purpose of quelling a riot
or insurrection.

ARTICLE 3
Prohibition of torture
No one shall be subjected to torture or to inhuman or degrading
treatment or punishment.

6

1.

No one shall be held in slavery or servitude.

2. No one shall be required to perform forced or compulsory
labour.
3. For the purpose of this Article the term “forced or compulsory
labour” shall not include:
(a) any work required to be done in the ordinary course of
detention imposed according to the provisions of Article 5
of this Convention or during conditional release from
such detention;
(b) any service of a military character or, in case of
conscientious objectors in countries where they are
recognised, service exacted instead of compulsory
military service;
(c) any service exacted in case of an emergency or calamity
threatening the life or well-being of the com-munity;
(d) any work or service which forms part of normal civic
obligations.

ARTICLE 5
Right to liberty and security
1. Everyone has the right to liberty and security of person. No
one shall be deprived of his liberty save in the following cases and
in accordance with a procedure prescribed by law:
(a) the lawful detention of a person after conviction by a
competent court;
(b) the lawful arrest or detention of a person for non-compliance with the lawful order of a court or in order to
secure the fulfilment of any obligation prescribed by law;
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(c) the lawful arrest or detention of a person effected for
the purpose of bringing him before the competent legal
authority on reasonable suspicion of having committed
an offence or when it is reasonably considered necessary
to prevent his committing an offence or fleeing after
having done so;
(d) the detention of a minor by lawful order for the purpose
of educational supervision or his lawful detention for
the purpose of bringing him before the competent legal
authority;
(e) the lawful detention of persons for the prevention of the
spreading of infectious diseases, of persons of unsound
mind, alcoholics or drug addicts or vagrants;
(f) the lawful arrest or detention of a person to prevent his
effecting an unauthorised entry into the country or of a
person against whom action is being taken with a view
to deportation or extradition.
2. Everyone who is arrested shall be informed promptly, in a
language which he understands, of the reasons for his arrest and
of any charge against him.
3. Everyone arrested or detained in accordance with the
provisions of paragraph 1 (c) of this Article shall be brought
promptly before a judge or other officer authorised by law to
exercise judicial power and shall be entitled to trial within a
reasonable time or to release pending trial. Release may be
conditioned by guarantees to appear for trial.
4. Everyone who is deprived of his liberty by arrest or detention
shall be entitled to take proceedings by which the lawfulness of
his detention shall be decided speedily by a court and his release
ordered if the detention is not lawful.
5. Everyone who has been the victim of arrest or detention
in contravention of the provisions of this Article shall have an
enforceable right to compensation.
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ARTICLE 6
Right to a fair trial
1. In the determination of his civil rights and obligations or of
any criminal charge against him, everyone is entitled to a fair
and public hearing within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be
pronounced publicly but the press and public may be excluded
from all or part of the trial in the interests of morals, public order
or national security in a democratic society, where the interests
of juveniles or the protection of the private life of the parties so
require, or to the extent strictly necessary in the opinion of the
court in special circumstances where publicity would prejudice the
interests of justice.
2. Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law.
3. Everyone charged with a criminal offence has the following
minimum rights:
(a) to be informed promptly, in a language which he
understands and in detail, of the nature and cause of the
accusation against him;
(b) to have adequate time and facilities for the preparation of
his defence;
(c) to defend himself in person or through legal assistance of
his own choosing or, if he has not sufficient means to pay
for legal assistance, to be given it free when the interests
of justice so require;
(d) to examine or have examined witnesses against him and
to obtain the attendance and examination of witnesses on
his behalf under the same conditions as witnesses against
him;
(e) to have the free assistance of an interpreter if he cannot
understand or speak the language used in court.
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ARTICLE 7
No punishment without law
1. No one shall be held guilty of any criminal offence on
account of any act or omission which did not constitute a criminal
offence under national or international law at the time when it
was committed. Nor shall a heavier penalty be imposed than
the one that was applicable at the time the criminal offence was
committed.
2. This Article shall not prejudice the trial and punishment of
any person for any act or omission which, at the time when it was
committed, was criminal according to the general principles of
law recognised by civilised nations.

ARTICLE 8
Right to respect for private and family life
1. Everyone has the right to respect for his private and family
life, his home and his correspondence.

in public or private, to manifest his religion or belief, in worship,
teaching, practice and observance.
2. Freedom to manifest one’s religion or beliefs shall be
subject only to such limitations as are prescribed by law and are
necessary in a democratic society in the interests of public safety,
for the protection of public order, health or morals, or for the
protection of the rights and freedoms of others.

ARTICLE 10
Freedom of expression
1. Everyone has the right to freedom of expression. This right
shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority
and regardless of frontiers. This Article shall not prevent States
from requiring the licensing of broadcasting, television or cinema
enterprises.

2. There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the
law and is necessary in a democratic society in the interests of
national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms
of others.

2. The exercise of these freedoms, since it carries with it
duties and responsibilities, may be subject to such formalities,
conditions, restrictions or penalties as are prescribed by law and
are necessary in a democratic society, in the interests of national
security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for
the protection of the reputation or rights of others, for preventing
the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.

ARTICLE 9

ARTICLE 11

Freedom of thought, conscience and religion

Freedom of assembly and association

1. Everyone has the right to freedom of thought, conscience
and religion; this right includes freedom to change his religion or
belief and freedom, either alone or in community with others and

1. Everyone has the right to freedom of peaceful assembly and
to freedom of association with others, including the right to form
and to join trade unions for the protection of his interests.
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2. No restrictions shall be placed on the exercise of these rights
other than such as are prescribed by law and are necessary in
a democratic society in the interests of national security or public
safety, for the prevention of disorder or crime, for the protection
of health or morals or for the protection of the rights and freedoms
of others. This Article shall not prevent the imposition of lawful
restrictions on the exercise of these rights by members of the
armed forces, of the police or of the administration of the State.

ARTICLE 12
Right to marry
Men and women of marriageable age have the right to marry and
to found a family, according to the national laws governing the
exercise of this right.

ARTICLE 13
Right to an effective remedy
Everyone whose rights and freedoms as set forth in this Convention
are violated shall have an effective remedy before a national
authority notwithstanding that the violation has been committed
by persons acting in an official capacity.

ARTICLE 14
Prohibition of discrimination
The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground
such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national
minority, property, birth or other status.
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ARTICLE 15
Derogation in time of emergency
1. In time of war or other public emergency threatening the
life of the nation any High Contracting Party may take measures
derogating from its obligations under this Convention to the extent
strictly required by the exigencies of the situation, provided that
such measures are not inconsistent with its other obligations under
international law.
2. No derogation from Article 2, except in respect of
deaths resulting from lawful acts of war, or from Articles 3, 4
(paragraph 1) and 7 shall be made under this provision.
3. Any High Contracting Party availing itself of this right of
derogation shall keep the Secretary General of the Council of
Europe fully informed of the measures which it has taken and
the reasons therefor. It shall also inform the Secretary General
of the Council of Europe when such measures have ceased to
operate and the provisions of the Convention are again being
fully executed.

ARTICLE 16
Restrictions on political activity of aliens
Nothing in Articles 10, 11 and 14 shall be regarded as preventing
the High Contracting Parties from imposing restrictions on the
political activity of aliens.

ARTICLE 17
Prohibition of abuse of rights
Nothing in this Convention may be interpreted as implying for
any State, group or person any right to engage in any activity or
perform any act aimed at the destruction of any of the rights and
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ARTICLE 21

freedoms set forth herein or at their limitation to a greater extent
than is provided for in the Convention.

ARTICLE 18
Limitation on use of restrictions on rights
The restrictions permitted under this Convention to the said rights
and freedoms shall not be applied for any purpose other than
those for which they have been prescribed.

SECTION II
EUROPEAN COURT OF HUMAN RIGHTS
ARTICLE 19
Establishment of the Court
To ensure the observance of the engagements undertaken by
the High Contracting Parties in the Convention and the Protocols
thereto, there shall be set up a European Court of Human Rights,
hereinafter referred to as “the Court”. It shall function on a
permanent basis.

Criteria for office
1. The judges shall be of high moral character and must either
possess the qualifications required for appointment to high judicial
office or be jurisconsults of recognised competence.
2.

The judges shall sit on the Court in their individual capacity.

3. During their term of office the judges shall not engage in
any activity which is incompatible with their independence,
impartiality or with the demands of a full-time office; all questions
arising from the application of this paragraph shall be decided by
the Court.

ARTICLE 22
Election of judges
The judges shall be elected by the Parliamentary Assembly with
respect to each High Contracting Party by a majority of votes cast
from a list of three candidates nominated by the High Contracting
Party.

ARTICLE 23

ARTICLE 20

Terms of office and dismissal

Number of judges

1. The judges shall be elected for a period of nine years. They
may not be re-elected.

The Court shall consist of a number of judges equal to that of the
High Contracting Parties.

2. The terms of office of judges shall expire when they reach the
age of 70.
3. The judges shall hold office until replaced. They shall,
however, continue to deal with such cases as they already have
under consi-deration.
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Protocol

performed by it before the date at which the denunciation became
effective.
3. Any High Contracting Party which shall cease to be a
member of the Council of Europe shall cease to be a Party to this
Convention under the same conditions.
4. The Convention may be denounced in accordance with
the provisions of the preceding paragraphs in respect of any
territory to which it has been declared to extend under the terms
of Article 56.

ARTICLE 59
Signature and ratification
1. This Convention shall be open to the signature of the members
of the Council of Europe. It shall be ratified. Ratifications shall be
deposited with the Secretary General of the Council of Europe.
2.

The European Union may accede to this Convention.

3. The present Convention shall come into force after the deposit
of ten instruments of ratification.
4. As regards any signatory ratifying subsequently, the
Convention shall come into force at the date of the deposit of its
instrument of ratification.

to the Convention
for the Protection of Human Rights
and Fundamental Freedoms
Paris, 20.III.1952
THE GOVERNMENTS SIGNATORY HERETO, being members of
the Council of Europe,
Being resolved to take steps to ensure the collective enforcement
of certain rights and freedoms other than those already included
in Section I of the Convention for the Protection of Human Rights
and Fundamental Freedoms signed at Rome on 4 November 1950
(hereinafter referred to as “the Convention”),
Have agreed as follows:

ARTICLE 1
Protection of property

5. The Secretary General of the Council of Europe shall notify all
the members of the Council of Europe of the entry into force of the
Convention, the names of the High Contracting Parties who have
ratified it, and the de-posit of all instruments of ratification which
may be effected subsequently.

Every natural or legal person is entitled to the peaceful enjoyment
of his possessions. No one shall be deprived of his possessions
except in the public interest and subject to the conditions provided
for by law and by the general principles of international law.

DONE AT ROME THIS 4TH DAY OF NOVEMBER 1950, in
English and French, both texts being equally authentic, in a single
copy which shall remain deposited in the archives of the Council
of Europe. The Secretary General shall transmit certified copies to
each of the signatories.

The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as it deems necessary
to control the use of property in accordance with the general
interest or to secure the payment of taxes or other contributions
or penalties.
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ARTICLE 2
Right to education
No person shall be denied the right to education. In the exercise
of any functions which it assumes in relation to education and to
teaching, the State shall respect the right of parents to ensure such
education and teaching in conformity with their own religious and
philosophical convictions.

ARTICLE 3
Right to free elections
The High Contracting Parties undertake to hold free elections at
reasonable intervals by secret ballot, under conditions which will
ensure the free expression of the opinion of the people in the
choice of the legislature.

ARTICLE 4
Territorial application
Any High Contracting Party may at the time of signature or
ratification or at any time thereafter communicate to the Secretary
General of the Council of Europe a declaration stating the extent
to which it undertakes that the provisions of the present Protocol
shall apply to such of the territories for the international relations
of which it is responsible as are named therein.
Any High Contracting Party which has communicated a
declaration in virtue of the preceding paragraph may from time to
time communicate a further declaration modifying the terms of any
former declaration or terminating the application of the provisions
of this Protocol in respect of any territory.
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A declaration made in accordance with this Article shall be
deemed to have been made in accordance with paragraph 1 of
Article 56 of the Convention.

ARTICLE 5
Relationship to the Convention
As between the High Contracting Parties the provisions of
Articles 1, 2, 3 and 4 of this Protocol shall be regarded as
additional Articles to the Convention and all the provisions of the
Convention shall apply accordingly.

ARTICLE 6
Signature and ratification
This Protocol shall be open for signature by the members of the
Council of Europe, who are the signatories of the Convention;
it shall be ratified at the same time as or after the ratification
of the Convention. It shall enter into force after the deposit of
ten instruments of ratification. As regards any signatory ratifying
subsequently, the Protocol shall enter into force at the date of the
deposit of its instrument of ratification.
The instruments of ratification shall be deposited with the Secretary
General of the Council of Europe, who will notify all members of
the names of those who have ratified.
DONE AT PARIS ON THE 20TH DAY OF MARCH 1952, in
English and French, both texts being equally authentic, in a single
copy which shall remain deposited in the archives of the Council
of Europe. The Secretary General shall transmit certified copies to
each of the signatory governments.
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1

Offence of sending letters etc. with intent to cause distress or anxiety.
(1)

Any person who sends to another person—
(a)

(b)

a [ F1 letter, electronic communication or article of any description] which conveys—
(i)

a message which is indecent or grossly offensive;

(ii)

a threat; or

(iii)

information which is false and known or believed to be false by the sender; or

any [ F2 article or electronic communication] which is, in whole or part, of an indecent or grossly
offensive nature,

is guilty of an offence if his purpose, or one of his purposes, in sending it is that it should, so far as falling
within paragraph (a) or (b) above, cause distress or anxiety to the recipient or to any other person to whom
he intends that it or its contents or nature should be communicated.
(2)

A person is not guilty of an offence by virtue of subsection (1)(a)(ii) above if he shows—
(a)

that the threat was used to reinforce a demand [ F3 made by him on reasonable grounds]; and

(b)

that he believed [ F4 , and had reasonable grounds for believing,] that the use of the threat was a
proper means of reinforcing the demand.
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[ F5 (2A)

In this section “ electronic communication ” includes—
F6 ( a )

any oral or other communication by means of [ F6 an electronic communications network ] (c. 12));
and

(b)
(3)

[ F9 (4)

any communication (however sent) that is in electronic form.]

In this section references to sending include references to delivering [ F7 or transmitting] and to causing to
be sent [ F8 , delivered or transmitted] and “sender” shall be construed accordingly.
A person guilty of an offence under this section is liable—
(a)

on conviction on indictment to imprisonment for a term not exceeding two years or a fine (or both);

(b)

on summary conviction to imprisonment for a term not exceeding 12 months or a fine (or both).

(5)

In relation to an offence committed before section 154(1) of the Criminal Justice Act 2003 comes into force,
the reference in subsection (4)(b) to 12 months is to be read as a reference to six months.

(6)

In relation to an offence committed before section 85 of the Legal Aid Sentencing and Punishment of
Offenders Act 2012 comes into force, the reference in subsection (4)(b) to a fine is to be read as a
reference to a fine not exceeding the statutory maximum.]

Textual Amendments
F1

Words in s. 1(1)(a) substituted (11.5.2001) by 2001 c. 16, ss. 43(1)(a), 138(2)

F2

Words in s. 1(1)(b) substituted (11.5.2001) by 2001 c. 16, ss. 43(1)(b), 138(2)

F3

Words in s. 1(2)(a) substituted (11.5.2001) by 2001 c. 16, ss. 43(2)(a), 138(2)

F4

Words in s. 1(2)(b) substituted (11.5.2001) by 2001 c. 16, ss. 43(2)(b), 138(2)

F5

S. 1(2A) inserted (11.5.2001) by 2001 c. 16, ss. 43(3), 138(2)

F6

Words in s. 1(2A)(a) substituted (25.7.2003 for specified purposes, 29.12.2003 in so far as not already in force) by
Communications Act 2003 (c. 21), s. 411(2), Sch. 17 para. 90 (with Sch. 18); S.I. 2003/1900, arts. 1(2), 2(1), Schs. 1 (with
art. 3) (as amended by S.I. 2003/3142, art. 1(3)); S.I. 2003/3142, art. 3(2) (with art. 11)

F7

Words in s. 1(3) inserted (11.5.2001) by 2001 c. 16, ss. 43(4)(a), 138(2)

F8

Words in s. 1(3) substituted (11.5.2001) by 2001 c. 16, ss. 43(4)(b), 138(2)

F9

S. 1(4)-(6) substituted for s. 1(4) (13.4.2015) by Criminal Justice and Courts Act 2015 (c. 2), ss. 32(1), 95(1) (with s. 32(2));
S.I. 2015/778, art. 3, Sch. 1 para. 26
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Protection from Harassment Act 1997
Previous

Next

Protection from Harassment Act 1997
1997 CHAPTER 40
An Act to make provision for protecting persons from harassment and similar conduct.
[21st March 1997]

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament assembled, and by the authority of the same, as follows:—

England and Wales
1

Prohibition of harassment.
(1)

[ F1 (1A)

(2)

A person must not pursue a course of conduct—
(a)

which amounts to harassment of another, and

(b)

which he knows or ought to know amounts to harassment of the other.

A person must not pursue a course of conduct —
(a)

which involves harassment of two or more persons, and

(b)

which he knows or ought to know involves harassment of those persons, and

(c)

by which he intends to persuade any person (whether or not one of those mentioned above)—
(i)

not to do something that he is entitled or required to do, or

(ii)

to do something that he is not under any obligation to do.]

For the purposes of this section [ F2 or section 2A(2)(c)], the person whose course of conduct is in question
ought to know that it amounts to [ F3 or involves] harassment of another if a reasonable person in
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possession of the same information would think the course of conduct amounted to harassment of the other.
(3)

Subsection (1) [ F4 or (1A)] does not apply to a course of conduct if the person who pursued it shows—
(a)

that it was pursued for the purpose of preventing or detecting crime,

(b)

that it was pursued under any enactment or rule of law or to comply with any condition or
requirement imposed by any person under any enactment, or

(c)

that in the particular circumstances the pursuit of the course of conduct was reasonable.

Textual Amendments
F1

S. 1(1A) inserted (1.7.2005) by Serious Organised Crime and Police Act 2005 (c. 15), ss. 125(2)(a), 178(8); S.I. 2005/1521,
art. 3(1)(m)

F2

Words in s. 1(2) inserted (25.11.2012) by Protection of Freedoms Act 2012 (c. 9), s. 120, Sch. 9 para. 143(2) (with s. 97); S.I.
2012/2075, art. 5(d)

F3

Words in s. 1(2) inserted (1.7.2005) by Serious Organised Crime and Police Act 2005 (c. 15), ss. 125(2)(b), 178(8); S.I.
2005/1521, art. 3(1)(m)

F4

Words in s. 1(3) inserted (1.7.2005) by Serious Organised Crime and Police Act 2005 (c. 15), ss. 125(2)(c), 178(8); S.I.
2005/1521, art. 3(1)(m)

2

Offence of harassment.
(1)

A person who pursues a course of conduct in breach of [ F5 section 1(1) or (1A)] is guilty of an offence.

(2)

A person guilty of an offence under this section is liable on summary conviction to imprisonment for a term
not exceeding six months, or a fine not exceeding level 5 on the standard scale, or both.

F6 (3)

................................

Textual Amendments
F5

Words in s. 2(1) substituted (1.7.2005) by Serious Organised Crime and Police Act 2005 (c. 15), ss. 125(3), 178(8); S.I.
2005/1521, art. 3(1)(m)

F6

S. 2(3) repealed (1.10.2002) by 2002 c. 30, s. 107, Sch. 8; S.I. 2002/2306, art. 2(g)(iii)(e)
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3

Civil remedy.
(1)

An actual or apprehended breach of [ F9 section 1(1)] may be the subject of a claim in civil proceedings by
the person who is or may be the victim of the course of conduct in question.

(2)

On such a claim, damages may be awarded for (among other things) any anxiety caused by the harassment
and any financial loss resulting from the harassment.

(3)

Where—
(a)

in such proceedings the High Court or [ F10 the county] court grants an injunction for the purpose of
restraining the defendant from pursuing any conduct which amounts to harassment, and

(b)

the plaintiff considers that the defendant has done anything which he is prohibited from doing by the
injunction,

the plaintiff may apply for the issue of a warrant for the arrest of the defendant.
(4)

(5)

An application under subsection (3) may be made—
(a)

where the injunction was granted by the High Court, to a judge of that court, and

(b)

where the injunction was granted by [ F10 the county] court, to a judge [ F11 of that] court.

The judge F12 ... to whom an application under subsection (3) is made may only issue a warrant if—
(a)

the application is substantiated on oath, and

(b)

the judge F12 ... has reasonable grounds for believing that the defendant has done anything which
he is prohibited from doing by the injunction.

(6)

Where—
(a)

the High Court or

[ F10 the

county] court grants an injunction for the purpose mentioned in

subsection (3)(a), and
(b)

without reasonable excuse the defendant does anything which he is prohibited from doing by the
injunction,

he is guilty of an offence.
(7)

Where a person is convicted of an offence under subsection (6) in respect of any conduct, that conduct is not
punishable as a contempt of court.

(8)

A person cannot be convicted of an offence under subsection (6) in respect of any conduct which has been
punished as a contempt of court.

(9)

A person guilty of an offence under subsection (6) is liable—
(a)

on conviction on indictment, to imprisonment for a term not exceeding five years, or a fine, or both,
or

(b)

on summary conviction, to imprisonment for a term not exceeding six months, or a fine not
exceeding the statutory maximum, or both.

Textual Amendments
F9

Words in s. 3(1) substituted (1.7.2005) by Serious Organised Crime and Police Act 2005 (c. 15), ss. 125(4), 178(8); S.I.
2005/1521, art. 3(1)(m)

F10

Words in s. 3 substituted (22.4.2014) by Crime and Courts Act 2013 (c. 22), s. 61(3), Sch. 9 para. 39(a); S.I. 2014/954, art.
2(c) (with art. 3) (with transitional provisions and savings in S.I. 2014/956, arts. 3-11)

F11

Words in s. 3(4)(b) substituted (22.4.2014) by Crime and Courts Act 2013 (c. 22), s. 61(3), Sch. 9 para. 39(b); S.I. 2014/954,
art. 2(c) (with art. 3) (with transitional provisions and savings in S.I. 2014/956, arts. 3-11)

F12

Words in s. 3(5) omitted (22.4.2014) by virtue of Crime and Courts Act 2013 (c. 22), s. 61(3), Sch. 9 para. 39(c); S.I.
2014/954, art. 2(c) (with art. 3) (with transitional provisions and savings in S.I. 2014/956, arts. 3-11)

Commencement Information
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I1

S. 3 wholly in force at 1.9.1998; S. 3 not in force at Royal Assent see s. 15; s. 3(1)(2) in force at 16.6.1997 by S.I. 1997/1498,
art. 2; s. 3(3)-(9) in force at 1.9.1998 by S.I. 1998/1902, art. 2
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Interpretation of legislation.
(1)

So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a
way which is compatible with the Convention rights.

(2)

This section—
(a)

applies to primary legislation and subordinate legislation whenever enacted;

(b)

does not affect the validity, continuing operation or enforcement of any incompatible primary legislation;
and

(c)

does not affect the validity, continuing operation or enforcement of any incompatible subordinate
legislation if (disregarding any possibility of revocation) primary legislation prevents removal of the
incompatibility.
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6

Acts of public authorities.
(1)

It is unlawful for a public authority to act in a way which is incompatible with a Convention right.

(2)

Subsection (1) does not apply to an act if—

(3)

(a)

as the result of one or more provisions of primary legislation, the authority could not have acted differently;
or

(b)

in the case of one or more provisions of, or made under, primary legislation which cannot be read or given
effect in a way which is compatible with the Convention rights, the authority was acting so as to give effect
to or enforce those provisions.

In this section “public authority” includes—
(a)

a court or tribunal, and

(b)

any person certain of whose functions are functions of a public nature,

but does not include either House of Parliament or a person exercising functions in connection with proceedings in
Parliament.
(4)

F1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(5)

In relation to a particular act, a person is not a public authority by virtue only of subsection (3)(b) if the nature of the
act is private.

(6)

“An act” includes a failure to act but does not include a failure to—
(a)

introduce in, or lay before, Parliament a proposal for legislation; or

(b)

make any primary legislation or remedial order.
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Textual Amendments
F1

S. 6(4) repealed (1.10.2009) by Constitutional Reform Act 2005 (c. 4), ss. 40, 146, 148, Sch. 9 para. 66(4), Sch. 18 Pt. 5; S.I.
2009/1604, art. 2(d)(f)

Modifications etc. (not altering text)
C1

S. 6 excluded (5.3.2015) by Infrastructure Act 2015 (c. 7), ss. 8(3)(b), 57(1); S.I. 2015/481, reg. 2(a)

C2

S. 6(1) applied (2.10.2000) by 1999 c. 33, ss. 65(2), 170(4); S.I. 2000/2444, art. 2, Sch. 1 (subject to transitional provisions in arts. 3,
4, Sch. 2)

C3

S. 6(3)(b) modified (1.12.2008 with exception in art. 2(2) of commencing S.I.) by Health and Social Care Act 2008 (c. 14), ss. 145(1)(4), 170 (with s. 145(5)); S.I. 2008/2994, art. 2(1)

C4

S. 6(3)(b) applied (1.4.2015) by Care Act 2014 (c. 23), s. 73(2)(3)127; S.I. 2015/993, art. 2(r) (with transitional provisions in S.I.
2015/995)
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Improper use of public electronic communications network
(1)

A person is guilty of an offence if he—
(a)

sends by means of a public electronic communications network a message or other matter that is
grossly offensive or of an indecent, obscene or menacing character; or

(b)
(2)

causes any such message or matter to be so sent.

A person is guilty of an offence if, for the purpose of causing annoyance, inconvenience or needless
anxiety to another, he—
(a)

sends by means of a public electronic communications network, a message that he knows to be
false,

(b)

causes such a message to be sent; or

(c)

persistently makes use of a public electronic communications network.

(3)

A person guilty of an offence under this section shall be liable, on summary conviction, to imprisonment for
a term not exceeding six months or to a fine not exceeding level 5 on the standard scale, or to both.

(4)

Subsections (1) and (2) do not apply to anything done in the course of providing a programme service
(within the meaning of the Broadcasting Act 1990 (c. 42)).

[ F1 (5)
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An information or complaint relating to an offence under this section may be tried by a magistrates' court in
England and Wales or Northern Ireland if it is laid or made—
(a)

before the end of the period of 3 years beginning with the day on which the offence was
committed, and

(b)

before the end of the period of 6 months beginning with the day on which evidence comes to the
knowledge of the prosecutor which the prosecutor considers sufficient to justify proceedings.

(6)

Summary proceedings for an offence under this section may be commenced in Scotland—
(a)

before the end of the period of 3 years beginning with the day on which the offence was
committed, and

(b)

before the end of the period of 6 months beginning with the day on which evidence comes to the
knowledge of the prosecutor which the prosecutor considers sufficient to justify proceedings,

and section 136(3) of the Criminal Procedure (Scotland) Act 1995 (date when proceedings deemed to be
commenced) applies for the purposes of this subsection as it applies for the purposes of that section.
(7)

A certificate of a prosecutor as to the date on which evidence described in subsection (5)(b) or (6)(b) came
to his or her knowledge is conclusive evidence of that fact.]

Textual Amendments
F1

S. 127(5)-(7) inserted (13.4.2015) by Criminal Justice and Courts Act 2015 (c. 2), ss. 51(1), 95(1) (with s. 51(2)); S.I.
2015/778, art. 3, Sch. 1 para. 42

Commencement Information
I1

S. 127 in force at 25.7.2003 for specified purposes by S.I. 2003/1900, arts. 1(2), 2(1), Sch. 1 (with art. 3) (as amended by
S.I. 2003/3142, art. 1(3))

I2

S. 127 in force at 29.12.2003 in so far as not already in force by S.I. 2003/3142, art. 3(2) (with art. 11)
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Applications for gender recognition certificate
1

Applications
(1)

(2)

A person of either gender who is aged at least 18 may make an application for a gender recognition certificate on
the basis of—
(a)

living in the other gender, or

(b)

having changed gender under the law of a country or territory outside the United Kingdom.

In this Act “the acquired gender”, in relation to a person by whom an application under subsection (1) is or has
been made, means—
(a)

in the case of an application under paragraph (a) of that subsection, the gender in which the person is
living, or

(b)

in the case of an application under paragraph (b) of that subsection, the gender to which the person has
changed under the law of the country or territory concerned.

(3)

An application under subsection (1) is to be determined by a Gender Recognition Panel.

(4)

Schedule 1 (Gender Recognition Panels) has effect.

2

Determination of applications
(1)

In the case of an application under section 1(1)(a), the Panel must grant the application if satisfied that the
applicant—
(a)

has or has had gender dysphoria,

(b)
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Consequences of issue of gender recognition certificate etc.
9

General
(1)

Where a full gender recognition certificate is issued to a person, the person’s gender becomes for all purposes the
acquired gender (so that, if the acquired gender is the male gender, the person’s sex becomes that of a man and, if
it is the female gender, the person’s sex becomes that of a woman).

(2)

Subsection (1) does not affect things done, or events occurring, before the certificate is issued; but it does operate
for the interpretation of enactments passed, and instruments and other documents made, before the certificate is
issued (as well as those passed or made afterwards).

(3)
10

Subsection (1) is subject to provision made by this Act or any other enactment or any subordinate legislation.
Registration

(1)

[ F111 (1A

Where there is a UK birth register entry in relation to a person to whom a full gender recognition certificate is
issued, the Secretary of State must send a copy of the certificate to the appropriate Registrar General.
Where a full gender recognition certificate is issued to a person who is a party to—

)
(a)

a marriage under the law of England and Wales, or

(b)

a civil partnership under that law,

the Secretary of State must send a copy of the certificate to the Registrar General for England and Wales.]

[ F112 (1B
)

Where a full gender recognition certificate is issued by a Gender Recognition Panel or the sheriff to a person who
is a party to a protected Scottish marriage or a protected Scottish civil partnership, the Panel must send a copy of
the certificate to the Registrar General for Scotland.]

[ F113 (1C

Where a full gender recognition certificate is issued to a person who is a party to—

)
(a)

a marriage under the law of Northern Ireland, or

(b)

a civil partnership under the law of Northern Ireland,

the Secretary of State must send a copy of the certificate to the Registrar General for Northern Ireland.]
(2)

In this Act “UK birth register entry”, in relation to a person to whom a full gender recognition certificate is issued,
means—
(a)

an entry of which a certified copy is kept by a Registrar General, or

(b)

an entry in a register so kept,

containing a record of the person’s birth or adoption (or, if there would otherwise be more than one, the most
recent).
(3)

“The appropriate Registrar General” means whichever of—
(a)

the Registrar General for England and Wales,

(b)

the Registrar General for Scotland, or

(c)

the Registrar General for Northern Ireland,

keeps a certified copy of the person’s UK birth register entry or the register containing that entry.
(4)

Schedule 3 (provisions about registration) has effect.

Textual Amendments
F111

S. 10(1A) inserted (30.6.2014 for specified purposes, 10.12.2014 in so far as not already in force) by Marriage (Same Sex Couples)
Act 2013 (c. 30), s. 21(3), Sch. 5 para. 9(1); S.I. 2014/1662, art. 2(b); S.I. 2014/3169, art. 2

F112 S. 10(1B) inserted (S.) (16.12.2014) by Marriage and Civil Partnership (Scotland) Act 2014 (asp 5), s. 36, Sch. 2 para. 9(1); S.S.I.
2014/287, art. 3, Sch.
F113 S. 10(1C) inserted (13.1.2020) by The Marriage (Same-sex Couples) and Civil Partnership (Opposite-sex Couples) (Northern
Ireland) Regulations 2019 (S.I. 2019/1514), regs. 1(2), 44 (with regs. 6-9)
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11

Marriage
Schedule 4 (amendments of marriage law) has effect.

[ F114 11A
Change in gender of party to marriage
(1)

This section applies in relation to a protected marriage if (by virtue of section 4(2)(b) or 4A) a full gender
recognition certificate is issued to a party to the marriage.

(2)

The continuity of the protected marriage is not affected by the relevant change in gender.

(3)

If the protected marriage is a foreign marriage—

(4)

(a)

the continuity of the marriage continues by virtue of subsection (2) notwithstanding any impediment under
the proper law of the marriage;

(b)

the proper law of the marriage is not affected by its continuation by virtue of subsection (2).

In this section—
“foreign marriage” means a marriage under the law of a country or territory outside the United Kingdom;
“impediment” means anything which affects the continuation of a marriage merely by virtue of the relevant
change in gender;
“proper law”, in relation to a protected marriage, means the law of the country or territory under which the
marriage was entered into;
“relevant change in gender” means the change or changes of gender occurring by virtue of the issue of the
full gender recognition certificate or certificates. ]

Textual Amendments
F114 S. 11A inserted (10.12.2014) by Marriage (Same Sex Couples) Act 2013 (c. 30), s. 21(3), Sch. 5 para. 10; S.I. 2014/3169, art. 2

[ F115 11B
Change in gender of civil partner

[ F116 (1)

This section applies in relation to a protected civil partnership if (by virtue of section 4(2)(c) or 4A) a full gender
recognition certificate is issued to a party to the partnership.

(2)

The continuity of the protected civil partnership is not affected by the relevant change in gender.

(3)

If the protected civil partnership is a protected overseas relationship—

(4)

(a)

the continuity of the civil partnership continues by virtue of subsection (2) notwithstanding any impediment
under the relevant law;

(b)

the relevant law is not affected by the continuation of the civil partnership by virtue of subsection (2).

In this section—
“impediment” means anything which would affect the continuation of the overseas relationship merely by
virtue of the relevant change in gender;
“relevant change in gender” means the change or changes in gender occurring by virtue of the issue of the
full gender recognition certificate or certificates;
“relevant law”, in relation to the protected overseas relationship in question, has the same meaning as in
Chapter 2 of Part 5 of the Civil Partnership Act 2004.]]

[ F116 (1)

This section applies in relation to a protected civil partnership if (by virtue of section 4(2)(c) or 4A) a full gender
recognition certificate is issued to a party to the partnership.

(2)

The continuity of the protected civil partnership is not affected by the relevant change in gender.

(3)

If the protected civil partnership is a protected overseas relationship—
(a)

the continuity of the civil partnership continues by virtue of subsection (2) notwithstanding any impediment
under the relevant law;

(b)

the relevant law is not affected by the continuation of the civil partnership by virtue of subsection (2).
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(4)

In this section—
“impediment” means anything which would affect the continuation of the overseas relationship merely by
virtue of the relevant change in gender;
“relevant change in gender” means the change or changes in gender occurring by virtue of the issue of the
full gender recognition certificate or certificates;
“relevant law”, in relation to the protected overseas relationship in question, has the same meaning as in
Chapter 2 of Part 5 of the Civil Partnership Act 2004.]

Textual Amendments
F115 S. 11B substituted (E.W.) (2.12.2019) by The Civil Partnership (Opposite-sex Couples) Regulations 2019 (S.I. 2019/1458), regs. 1(2),
32 (with reg. 35)
F116 S. 11B substituted (N.I.) (13.1.2020) by The Marriage (Same-sex Couples) and Civil Partnership (Opposite-sex Couples) (Northern
Ireland) Regulations 2019 (S.I. 2019/1514), regs. 1(2), 45(1) (with regs. 6-9)

F117 [ F118 11C
Continuity of marriage: Scotland
(1)

This section applies in relation to a protected Scottish marriage if (by virtue of section 4(3C)(a), 4C or 4E) a full
gender recognition certificate is issued to a party to the marriage.

(2)

The continuity of the protected Scottish marriage is not affected by the issuing of a full gender recognition
certificate.]

Textual Amendments
F117 Ss. 11C, 11D inserted (E.W) (16.12.2014) by The Marriage and Civil Partnership (Scotland) Act 2014 and Civil Partnership Act 2004
(Consequential Provisions and Modifications) Order 2014 (S.I. 2014/3229), art. 1(2), Sch. 5 para. 15(6)
F118 S. 11C inserted (S.) (16.12.2014) by Marriage and Civil Partnership (Scotland) Act 2014 (asp 5), s. 36, Sch. 2 para. 10; S.S.I.
2014/287, art. 3, Sch.

F117 [ F119 11D
Continuity of civil partnership: Scotland
The continuity of a protected Scottish civil partnership is not affected by the issuing of full gender recognition
certificates (by virtue of section 4(3C)(b)) to both civil partners.]
Textual Amendments
F117 Ss. 11C, 11D inserted (E.W) (16.12.2014) by The Marriage and Civil Partnership (Scotland) Act 2014 and Civil Partnership Act 2004
(Consequential Provisions and Modifications) Order 2014 (S.I. 2014/3229), art. 1(2), Sch. 5 para. 15(6)
F119 S. 11D inserted (S.) (16.12.2014) by Marriage and Civil Partnership (Scotland) Act 2014 (asp 5), s. 36, Sch. 2 para. 11; S.S.I.
2014/287, art. 3, Sch.

12

Parenthood
The fact that a person’s gender has become the acquired gender under this Act does not affect the status of the
person as the father or mother of a child.

13

Social security benefits and pensions
Schedule 5 (entitlement to benefits and pensions) has effect.

14

Discrimination
Schedule 6 (amendments of Sex Discrimination Act 1975 (c. 65) and Sex Discrimination (Northern Ireland) Order
1976 (S.I. 1976/1042 (N.I. 15))) has effect.
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15

Succession etc.
The fact that a person’s gender has become the acquired gender under this Act does not affect the disposal or
devolution of property under a will or other instrument made before the appointed day.

16

Peerages etc.
The fact that a person’s gender has become the acquired gender under this Act—
(a)
(b)

does not affect the descent of any peerage or dignity or title of honour, and
does not affect the devolution of any property limited (expressly or not) by a will or other instrument to
devolve (as nearly as the law permits) along with any peerage or dignity or title of honour unless an
intention that it should do so is expressed in the will or other instrument.

17

Trustees and personal representatives
(1)

A trustee or personal representative is not under a duty, by virtue of the law relating to trusts or the administration
of estates, to enquire, before conveying or distributing any property, whether a full gender recognition certificate
has been issued to any person or revoked (if that fact could affect entitlement to the property).

(2)

A trustee or personal representative is not liable to any person by reason of a conveyance or distribution of the
property made without regard to whether a full gender recognition certificate has been issued to any person or
revoked if the trustee or personal representative has not received notice of the fact before the conveyance or
distribution.

(3)

This section does not prejudice the right of a person to follow the property, or any property representing it, into the
hands of another person who has received it unless that person has purchased it for value in good faith and
without notice.

18

Orders where expectations defeated
(1)

This section applies where the disposition or devolution of any property under a will or other instrument (made on
or after the appointed day) is different from what it would be but for the fact that a person’s gender has become the
acquired gender under this Act.

(2)

A person may apply to the High Court or Court of Session for an order on the ground of being adversely affected
by the different disposition or devolution of the property.

(3)

The court may, if it is satisfied that it is just to do so, make in relation to any person benefiting from the different
disposition or devolution of the property such order as it considers appropriate.

(4)

An order may, in particular, make provision for—

(5)

[ F120 19

(a)

the payment of a lump sum to the applicant,

(b)

the transfer of property to the applicant,

(c)

the settlement of property for the benefit of the applicant,

(d)

the acquisition of property and either its transfer to the applicant or its settlement for the benefit of the
applicant.

An order may contain consequential or supplementary provisions for giving effect to the order or for ensuring that it
operates fairly as between the applicant and the other person or persons affected by it; and an order may, in
particular, confer powers on trustees.
Sport

(1)

A body responsible for regulating the participation of persons as competitors in an event or events involving a
gender-affected sport may, if subsection (2) is satisfied, prohibit or restrict the participation as competitors in the
event or events of persons whose gender has become the acquired gender under this Act.

(2)

This subsection is satisfied if the prohibition or restriction is necessary to secure—
(a)

fair competition, or

(b)

the safety of competitors,

at the event or events.
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(3)
(4)

“Sport” means a sport, game or other activity of a competitive nature.
A sport is a gender-affected sport if the physical strength, stamina or physique of average persons of one gender
would put them at a disadvantage to average persons of the other gender as competitors in events involving the
sport.

(5)

This section does not affect—
(a)

section 44 of the Sex Discrimination Act 1975 (c. 65) (exception from Parts 2 to 4 of that Act for acts
related to sport), or

(b)

Article 45 of the Sex Discrimination (Northern Ireland) Order 1976 ( S.I. 1976/1042 (N.I. 15))
(corresponding provision for Northern Ireland). ]

Textual Amendments
F120 S. 19 repealed (E.W.S.) by Equality Act 2010, Sch 27 Pt. 1 (as substituted (1.10.2010) by S.I. 2010/2279, art. 1(2), Sch. 2 (see S.I.
2010/2317, art. 2))

20

Gender-specific offences
(1)

Where (apart from this subsection) a relevant gender-specific offence could be committed or attempted only if the
gender of a person to whom a full gender recognition certificate has been issued were not the acquired gender, the
fact that the person’s gender has become the acquired gender does not prevent the offence being committed or
attempted.

(2)

(3)

An offence is a “relevant gender-specific offence” if—
(a)

either or both of the conditions in subsection (3) are satisfied, and

(b)

the commission of the offence involves the accused engaging in sexual activity.

The conditions are—
(a)

that the offence may be committed only by a person of a particular gender, and

(b)

that the offence may be committed only on, or in relation to, a person of a particular gender,

and the references to a particular gender include a gender identified by reference to the gender of the other person
involved.
21

Foreign gender change and marriage
(1)

F121 (1A)

A person’s gender is not to be regarded as having changed by reason only that it has changed under the law of a
country or territory outside the United Kingdom.
................................

F122 F123 (2). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
F122 F123 (3). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
F122 F123 (4). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
F122 F123 (5). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(6)

Nothing in this section prevents the exercise of any enforceable [ F124 EU] right.

Textual Amendments
F121 S. 21(1A) omitted (13.1.2020) by virtue of The Marriage (Same-sex Couples) and Civil Partnership (Opposite-sex Couples) (Northern
Ireland) Regulations 2019 (S.I. 2019/1514), regs. 1(2), 46(2) (with regs. 6-9)
F122 S. 21(2)-(5) repealed (S.) (16.12.2014) by Marriage and Civil Partnership (Scotland) Act 2014 (asp 5), s. 36, Sch. 2 para. 12; S.S.I.
2014/287, art. 3, Sch.
F123 S. 21(2)-(5) omitted (E.W.N.I.) (13.1.2020) by virtue of The Marriage (Same-sex Couples) and Civil Partnership (Opposite-sex
Couples) (Northern Ireland) Regulations 2019 (S.I. 2019/1514), regs. 1(2), 46(3) (with regs. 6-9)
F124 Word in Act substituted (22.4.2011) by The Treaty of Lisbon (Changes in Terminology) Order 2011 (S.I. 2011/1043), arts. 2, 3, 6 (with
arts. 3(2)(3), 4(2), 6(4)(5))
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Supplementary
22

Prohibition on disclosure of information
(1)

It is an offence for a person who has acquired protected information in an official capacity to disclose the
information to any other person.

(2)

“Protected information” means information which relates to a person who has made an application under section
1(1) and which—
(a)

(b)

concerns that application or any application by the person under section [ F125 4A,] [ F126 4C, 4F,] 5(2)
[ F127 , 5A(2)] or 6(1), or
if the application under section 1(1) is granted, otherwise concerns the person’s gender before it becomes
the acquired gender.

(3)

A person acquires protected information in an official capacity if the person acquires it—
(a)

in connection with the person’s functions as a member of the civil service, a constable or the holder of any
other public office or in connection with the functions of a local or public authority or of a voluntary
organisation,

(b)

as an employer, or prospective employer, of the person to whom the information relates or as a person
employed by such an employer or prospective employer, or

(c)

in the course of, or otherwise in connection with, the conduct of business or the supply of professional
services.

(4)

But it is not an offence under this section to disclose protected information relating to a person if—
(a)

the information does not enable that person to be identified,

(b)

that person has agreed to the disclosure of the information,

(c)

the information is protected information by virtue of subsection (2)(b) and the person by whom the
disclosure is made does not know or believe that a full gender recognition certificate has been issued,

(d)

the disclosure is in accordance with an order of a court or tribunal,

(e)

the disclosure is for the purpose of instituting, or otherwise for the purposes of, proceedings before a court
or tribunal,

(f)

the disclosure is for the purpose of preventing or investigating crime,

(g)

the disclosure is made to the Registrar General for England and Wales, the Registrar General for
Scotland or the Registrar General for Northern Ireland,

(h)

the disclosure is made for the purposes of the social security system or a pension scheme,

(i)

the disclosure is in accordance with provision made by an order under subsection (5), or

(j)

the disclosure is in accordance with any provision of, or made by virtue of, an enactment other than this
section.

(5)

The Secretary of State may by order make provision prescribing circumstances in which the disclosure of protected
information is not to constitute an offence under this section.

(6)

The power conferred by subsection (5) is exercisable by the Scottish Ministers (rather than the Secretary of State)
where the provision to be made is within the legislative competence of the Scottish Parliament.

[ F128 (6A

The power conferred by subsection (5) is exercisable by the Department of Justice in Northern Ireland (rather than
the Secretary of State) where the provision to be made could be made by an Act of the Northern Ireland Assembly

)

without the consent of the Secretary of State (see sections 6 to 8 of the Northern Ireland Act 1998).]
(7)

(8)

An order under subsection (5) may make provision permitting—
(a)

disclosure to specified persons or persons of a specified description,

(b)

disclosure for specified purposes,

(c)

disclosure of specified descriptions of information, or

(d)

disclosure by specified persons or persons of a specified description.

A person guilty of an offence under this section is liable on summary conviction to a fine not exceeding level 5 on
the standard scale.
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Textual Amendments
F125 Word in s. 22(2)(a) inserted (10.12.2014) by Marriage (Same Sex Couples) Act 2013 (c. 30), s. 21(3), Sch. 5 para. 13; S.I.
2014/3169, art. 2
F126 Words in s. 22(2)(a) inserted (S.) (16.12.2014) by Marriage and Civil Partnership (Scotland) Act 2014 (asp 5), s. 36, Sch. 2 para.
19(2); S.S.I. 2014/287, art. 3, Sch.
F127 Words in s. 22(2)(a) inserted (5.12.2005) by Civil Partnership Act 2004 (c. 33), ss. 250(5)(c), 263; S.I. 2005/3175, art. 3, Sch. 2
F128 S. 22(6A) inserted (12.4.2010) by The Northern Ireland Act 1998 (Devolution of Policing and Justice Functions) Order 2010 (S.I.
2010/976), art. 1(2), Sch. 14 para. 83(2) (with arts. 28-31)

23

Power to modify statutory provisions
(1)

The Secretary of State may by order make provision for modifying the operation of any enactment or subordinate
legislation in relation to—

(2)
(3)

(a)

persons whose gender has become the acquired gender under this Act, or

(b)

any description of such persons.

The power conferred by subsection (1) is exercisable by the Scottish Ministers (rather than the Secretary of State)
where the provision to be made is within the legislative competence of the Scottish Parliament.
The appropriate Northern Ireland department may by order make provision for modifying the operation of any
enactment or subordinate legislation which deals with a transferred matter in relation to—

(4)

(a)

persons whose gender has become the acquired gender under this Act, or

(b)

any description of such persons.

In subsection (3)—
“the appropriate Northern Ireland department”, in relation to any enactment or subordinate legislation which
deals with a transferred matter, means the Northern Ireland department which has responsibility for that
matter,
“deals with” is to be construed in accordance with section 98(2) and (3) of the Northern Ireland Act 1998 (c.
47), and
“transferred matter” has the meaning given by section 4(1) of that Act.

(5)

Before an order is made under this section, appropriate consultation must be undertaken with persons likely to be
affected by it.

Modifications etc. (not altering text)
C13

S. 23 modified (6.4.2016 unless brought into force earlier by an order under s. 56(1) of the amending Act) by Pensions Act 2014 (c.
19), s. 56(4)(4), Sch. 12 para. 47

C14

S. 23(3)(4) modified (N.I.) (6.4.2016 unless brought into operation earlier by an order under s. 53(1) of the amending Act) by
Pensions Act (Northern Ireland) 2015 (c. 5), s. 53(3), Sch. 12 para. 42

24

Orders and regulations
(1)

Any power of the Secretary of State, F129 ..., the Scottish Ministers or a Northern Ireland department to make an
order under this Act includes power to make any appropriate incidental, supplementary, consequential or
transitional provision or savings.

(2)

Any power of the Secretary of State, F129 ... or the Scottish Ministers to make an order under this Act, and any
power of the Registrar General for England and Wales or the Registrar General for Scotland to make regulations
under this Act, is exercisable by statutory instrument.

(3)

No order may be made under section 2 F130 ... unless a draft of the statutory instrument containing the order has
been laid before, and approved by a resolution of, each House of Parliament.

(4)

A statutory instrument containing an order made by the Secretary of State under section 7, 22 or 23 is subject to
annulment in pursuance of a resolution of either House of Parliament.
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Equality Act 2010
Previous: Part

Next: Part

PART 2
EQUALITY: KEY CONCEPTS
CHAPTER 1
PROTECTED CHARACTERISTICS
4

The protected characteristics
The following characteristics are protected characteristics—
age;
disability;
gender reassignment;
marriage and civil partnership;
pregnancy and maternity;
race;
religion or belief;
sex;
sexual orientation.

5

Age
(1)

In relation to the protected characteristic of age—
(a)

a reference to a person who has a particular protected characteristic is a reference to a person of a
particular age group;

(b)

a reference to persons who share a protected characteristic is a reference to persons of the same
age group.

(2)

6

A reference to an age group is a reference to a group of persons defined by reference to age, whether by
reference to a particular age or to a range of ages.
Disability

(1)

(2)

A person (P) has a disability if—
(a)

P has a physical or mental impairment, and

(b)

the impairment has a substantial and long-term adverse effect on P's ability to carry out normal dayto-day activities.

A reference to a disabled person is a reference to a person who has a disability.
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(3)

In relation to the protected characteristic of disability—
(a)

a reference to a person who has a particular protected characteristic is a reference to a person who
has a particular disability;

(b)
(4)

a reference to persons who share a protected characteristic is a reference to persons who have the
same disability.

This Act (except Part 12 and section 190) applies in relation to a person who has had a disability as it applies
in relation to a person who has the disability; accordingly (except in that Part and that section)—
(a)

a reference (however expressed) to a person who has a disability includes a reference to a person
who has had the disability, and

(b)

a reference (however expressed) to a person who does not have a disability includes a reference to
a person who has not had the disability.

(5)

A Minister of the Crown may issue guidance about matters to be taken into account in deciding any question
for the purposes of subsection (1).

(6)

Schedule 1 (disability: supplementary provision) has effect.

Commencement Information
I1

S. 6 wholly in force; s. 6 not in force at Royal Assent see s. 216; s. 6(5) in force for certain purposes at 6.7.2010 by S.I.
2010/1736, art. 2, Sch.; s. 6(6) in force for certain purposes at 4.8.2010 by S.I. 2010/1966, art. 2; s. 6 in force at 1.10.2010 in
so far as not already in force by S.I. 2010/2317, art. 2(1)(2)(b) (with art. 15)

7

Gender reassignment
(1)

A person has the protected characteristic of gender reassignment if the person is proposing to undergo, is
undergoing or has undergone a process (or part of a process) for the purpose of reassigning the person's
sex by changing physiological or other attributes of sex.

(2)

A reference to a transsexual person is a reference to a person who has the protected characteristic of
gender reassignment.

(3)

In relation to the protected characteristic of gender reassignment—
(a)

a reference to a person who has a particular protected characteristic is a reference to a transsexual
person;

(b)
8

a reference to persons who share a protected characteristic is a reference to transsexual persons.

Marriage and civil partnership
(1)

A person has the protected characteristic of marriage and civil partnership if the person is married or is a civil
partner.

(2)

In relation to the protected characteristic of marriage and civil partnership—

9

(a)

a reference to a person who has a particular protected characteristic is a reference to a person who
is married or is a civil partner;

(b)

a reference to persons who share a protected characteristic is a reference to persons who are
married or are civil partners.

Race
(1)

Race includes—
(a)

colour;

(b)

nationality;

(c)

ethnic or national origins.
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(2)

In relation to the protected characteristic of race—
(a)

a reference to a person who has a particular protected characteristic is a reference to a person of a
particular racial group;

(b)

a reference to persons who share a protected characteristic is a reference to persons of the same
racial group.

(3)

A racial group is a group of persons defined by reference to race; and a reference to a person's racial group
is a reference to a racial group into which the person falls.

(4)

The fact that a racial group comprises two or more distinct racial groups does not prevent it from constituting
a particular racial group.

(5)

A Minister of the Crown F1 ...—
(a)
(b)

[ F2 must by order] amend this section so as to provide for caste to be an aspect of race;
[ F3 may by order] amend this Act so as to provide for an exception to a provision of

this Act to

apply, or not to apply, to caste or to apply, or not to apply, to caste in specified circumstances.
(6)

The power under section 207(4)(b), in its application to subsection (5), includes power to amend this Act.

Textual Amendments
F1

Words in s. 9(5) omitted (25.6.2013) by virtue of Enterprise and Regulatory Reform Act 2013 (c. 24), ss. 97(2), 103(2)

F2

Words in s. 9(5)(a) inserted (25.4.2013 for specified purposes) by Enterprise and Regulatory Reform Act 2013 (c. 24), ss.
97(3), 103(1)(i)(2)

F3

Words in s. 9(5)(b) inserted (25.4.2013 for specified purposes) by Enterprise and Regulatory Reform Act 2013 (c. 24), ss.
97(4), 103(1)(i)(2)

Modifications etc. (not altering text)
S. 9(5) power to repeal or amend conferred (25.4.2013 for specified purposes) by Enterprise and Regulatory Reform Act
2013 (c. 24), ss. 97(7)-(10), 103(1)(i)(2)

C1

10

Religion or belief
(1)

Religion means any religion and a reference to religion includes a reference to a lack of religion.

(2)

Belief means any religious or philosophical belief and a reference to belief includes a reference to a lack of
belief.

(3)

In relation to the protected characteristic of religion or belief—

11

(a)

a reference to a person who has a particular protected characteristic is a reference to a person of a
particular religion or belief;

(b)

a reference to persons who share a protected characteristic is a reference to persons who are of the
same religion or belief.

Sex
In relation to the protected characteristic of sex—

12

(a)

a reference to a person who has a particular protected characteristic is a reference to a man or to a
woman;

(b)

a reference to persons who share a protected characteristic is a reference to persons of the same
sex.

Sexual orientation
(1)

Sexual orientation means a person's sexual orientation towards—
(a)

persons of the same sex,

AB 37

(2)

(b)

persons of the opposite sex, or

(c)

persons of either sex.

In relation to the protected characteristic of sexual orientation—
(a)

a reference to a person who has a particular protected characteristic is a reference to a person who
is of a particular sexual orientation;

(b)

a reference to persons who share a protected characteristic is a reference to persons who are of the
same sexual orientation.

CHAPTER 2
PROHIBITED CONDUCT
Discrimination
13

Direct discrimination
(1)

A person (A) discriminates against another (B) if, because of a protected characteristic, A treats B less
favourably than A treats or would treat others.

(2)

If the protected characteristic is age, A does not discriminate against B if A can show A's treatment of B to be
a proportionate means of achieving a legitimate aim.

(3)

If the protected characteristic is disability, and B is not a disabled person, A does not discriminate against B
only because A treats or would treat disabled persons more favourably than A treats B.

(4)

If the protected characteristic is marriage and civil partnership, this section applies to a contravention of Part
5 (work) only if the treatment is because it is B who is married or a civil partner.

(5)

If the protected characteristic is race, less favourable treatment includes segregating B from others.

(6)

If the protected characteristic is sex—
(a)

less favourable treatment of a woman includes less favourable treatment of her because she is
breast-feeding;

(b)

in a case where B is a man, no account is to be taken of special treatment afforded to a woman in
connection with pregnancy or childbirth.

(7)

Subsection (6)(a) does not apply for the purposes of Part 5 (work).

(8)

This section is subject to sections 17(6) and 18(7).

PROSPECTIVE

14

Combined discrimination: dual characteristics
(1)

A person (A) discriminates against another (B) if, because of a combination of two relevant protected
characteristics, A treats B less favourably than A treats or would treat a person who does not share either
of those characteristics.

(2)

The relevant protected characteristics are—
(a)

age;

(b)

disability;

(c)

gender reassignment;

(d)

race

(e)

religion or belief;

(f)

sex;

(g)

sexual orientation.
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19

Indirect discrimination
(1)

A person (A) discriminates against another (B) if A applies to B a provision, criterion or practice which is
discriminatory in relation to a relevant protected characteristic of B's.

(2)

For the purposes of subsection (1), a provision, criterion or practice is discriminatory in relation to a relevant
protected characteristic of B's if—

(3)

(a)

A applies, or would apply, it to persons with whom B does not share the characteristic,

(b)

it puts, or would put, persons with whom B shares the characteristic at a particular disadvantage when
compared with persons with whom B does not share it,

(c)

it puts, or would put, B at that disadvantage, and

(d)

A cannot show it to be a proportionate means of achieving a legitimate aim.

The relevant protected characteristics are—
age;
disability;
gender reassignment;
marriage and civil partnership;
race;
religion or belief;
sex;
sexual orientation.
Adjustments for disabled persons

20

Duty to make adjustments
(1)

Where this Act imposes a duty to make reasonable adjustments on a person, this section, sections 21 and 22 and
the applicable Schedule apply; and for those purposes, a person on whom the duty is imposed is referred to as A.

(2)

The duty comprises the following three requirements.

(3)

The first requirement is a requirement, where a provision, criterion or practice of A's puts a disabled person at a
substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take
such steps as it is reasonable to have to take to avoid the disadvantage.

(4)

The second requirement is a requirement, where a physical feature puts a disabled person at a substantial
disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as
it is reasonable to have to take to avoid the disadvantage.

(5)

The third requirement is a requirement, where a disabled person would, but for the provision of an auxiliary aid, be
put at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled,
to take such steps as it is reasonable to have to take to provide the auxiliary aid.

(6)

Where the first or third requirement relates to the provision of information, the steps which it is reasonable for A to
have to take include steps for ensuring that in the circumstances concerned the information is provided in an
accessible format.

(7)

A person (A) who is subject to a duty to make reasonable adjustments is not (subject to express provision to the
contrary) entitled to require a disabled person, in relation to whom A is required to comply with the duty, to pay to
any extent A's costs of complying with the duty.

(8)

A reference in section 21 or 22 or an applicable Schedule to the first, second or third requirement is to be construed
in accordance with this section.

(9)

In relation to the second requirement, a reference in this section or an applicable Schedule to avoiding a substantial
disadvantage includes a reference to—
(a)

removing the physical feature in question,

(b)

altering it, or

(c)

providing a reasonable means of avoiding it.

(10)
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(9)

Sexual orientation discrimination is—
(a)

discrimination within section 13 because of sexual orientation;

(b)

discrimination within section 19 where the relevant protected characteristic is sexual orientation.
Other prohibited conduct

26

Harassment
(1)

(2)

(3)

(4)

(5)

A person (A) harasses another (B) if—
(a)

A engages in unwanted conduct related to a relevant protected characteristic, and

(b)

the conduct has the purpose or effect of—
(i)

violating B's dignity, or

(ii)

creating an intimidating, hostile, degrading, humiliating or offensive environment for B.

A also harasses B if—
(a)

A engages in unwanted conduct of a sexual nature, and

(b)

the conduct has the purpose or effect referred to in subsection (1)(b).

A also harasses B if—
(a)

A or another person engages in unwanted conduct of a sexual nature or that is related to gender
reassignment or sex,

(b)

the conduct has the purpose or effect referred to in subsection (1)(b), and

(c)

because of B's rejection of or submission to the conduct, A treats B less favourably than A would
treat B if B had not rejected or submitted to the conduct.

In deciding whether conduct has the effect referred to in subsection (1)(b), each of the following must be
taken into account—
(a)

the perception of B;

(b)

the other circumstances of the case;

(c)

whether it is reasonable for the conduct to have that effect.

The relevant protected characteristics are—
age;
disability;
gender reassignment;
race;
religion or belief;
sex;
sexual orientation.

27

Victimisation
(1)

(2)

A person (A) victimises another person (B) if A subjects B to a detriment because—
(a)

B does a protected act, or

(b)

A believes that B has done, or may do, a protected act.

Each of the following is a protected act—
(a)

bringing proceedings under this Act;

(b)

giving evidence or information in connection with proceedings under this Act;
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I8

S. 28 wholly in force at 1.10.2012; s. 28 not in force at Royal Assent see s. 216; s. 28 in force for certain purposes at
1.10.2010 by S.I. 2010/2317, art. 2(3); s. 28 in force so far as not already in force at 1.10.2012 by S.I. 2012/1569, art.
3(a)

Provision of services, etc.
29

Provision of services, etc.
(1)

A person (a “service-provider”) concerned with the provision of a service to the public or a section of the
public (for payment or not) must not discriminate against a person requiring the service by not providing
the person with the service.

(2)

A service-provider (A) must not, in providing the service, discriminate against a person (B)—

(3)

(a)

as to the terms on which A provides the service to B;

(b)

by terminating the provision of the service to B;

(c)

by subjecting B to any other detriment.

A service-provider must not, in relation to the provision of the service, harass—
(a)

a person requiring the service, or

(b)

a person to whom the service-provider provides the service.

(4)

A service-provider must not victimise a person requiring the service by not providing the person with the
service.

(5)

A service-provider (A) must not, in providing the service, victimise a person (B)—
(a)

as to the terms on which A provides the service to B;

(b)

by terminating the provision of the service to B;

(c)

by subjecting B to any other detriment.

(6)

A person must not, in the exercise of a public function that is not the provision of a service to the public or
a section of the public, do anything that constitutes discrimination, harassment or victimisation.

(7)

A duty to make reasonable adjustments applies to—

(8)

(a)

a service-provider (and see also section 55(7));

(b)

a person who exercises a public function that is not the provision of a service to the public or a
section of the public.

In the application of section 26 for the purposes of subsection (3), and subsection (6) as it relates to
harassment, neither of the following is a relevant protected characteristic—

(9)

(a)

religion or belief;

(b)

sexual orientation.

In the application of this section, so far as relating to race or religion or belief, to the granting of entry
clearance (within the meaning of the Immigration Act 1971), it does not matter whether an act is done
within or outside the United Kingdom.

(10)

Subsection (9) does not affect the application of any other provision of this Act to conduct outside England
and Wales or Scotland.

Commencement Information
I9

S. 29 wholly in force at 1.10.2012; s. 29 not in force at Royal Assent see s. 216; s. 29 in force for certain purposes at
1.10.2010 by S.I. 2010/2317, art. 2(3); s. 29 in force so far as not already in force at 1.10.2012 by S.I. 2012/1569, art.
3(a)

Supplementary
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(7)

“Supported employment” means facilities provided, or in respect of which payments are made, under
section 15 of the Disabled Persons (Employment) Act 1944.

Textual Amendments
F128 Words in s. 194(3)(a) substituted (14.3.2012) by Charities Act 2011 (c. 25), ss. 354(1), 355, Sch. 7 para. 144

195

Sport
(1)
(2)

A person does not contravene this Act, so far as relating to sex, only by doing anything in relation to the
participation of another as a competitor in a gender-affected activity.
A person does not contravene section 29, 33, 34 or 35, so far as relating to gender reassignment, only by
doing anything in relation to the participation of a transsexual person as a competitor in a gender-affected
activity if it is necessary to do so to secure in relation to the activity—

(3)

(a)

fair competition, or

(b)

the safety of competitors.

A gender-affected activity is a sport, game or other activity of a competitive nature in circumstances in
which the physical strength, stamina or physique of average persons of one sex would put them at a
disadvantage compared to average persons of the other sex as competitors in events involving the
activity.

(4)

In considering whether a sport, game or other activity is gender-affected in relation to children, it is
appropriate to take account of the age and stage of development of children who are likely to be
competitors.

(5)

A person who does anything to which subsection (6) applies does not contravene this Act only because of
the nationality or place of birth of another or because of the length of time the other has been resident in a
particular area or place.

(6)

This subsection applies to—
(a)

selecting one or more persons to represent a country, place or area or a related association, in a
sport or game or other activity of a competitive nature;

(b)

doing anything in pursuance of the rules of a competition so far as relating to eligibility to compete
in a sport or game or other such activity.

[ F129 (7)

A person does not contravene this Act, so far as relating to age discrimination, only by doing anything in
relation to the participation of another as a competitor in an age-banded activity if it is necessary to do so
—

(8)

(a)

to secure in relation to the activity fair competition or the safety of competitors,

(b)

to comply with the rules of a national or international competition, or

(c)

to increase participation in that activity.

For the purposes of subsection (7), an age-banded activity is a sport, game or other activity of a
competitive nature in circumstances in which the physical or mental strength, agility, stamina, physique,
mobility, maturity or manual dexterity of average persons of a particular age group would put them at a
disadvantage compared to average persons of another age group as competitors in events involving the
activity.]

Textual Amendments
F129 S. 195(7)(8) inserted (1.10.2012) by The Equality Act 2010 (Age Exceptions) Order 2012 (S.I. 2012/2466), art. 9
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force for certain purposes at 1.10.2010 by S.I. 2010/2317, art. 2(1)(15)(b)(c) (with art. 15); s. 211(1)(2) in force for certain
purposes at 5.4.2011 by S.I. 2011/1066, art. 2(d)(e)

Interpretation
212

General interpretation
(1)

In this Act—
“armed forces” means any of the naval, military or air forces of the Crown;
“the Commission” means the Commission for Equality and Human Rights;
“detriment” does not, subject to subsection (5), include conduct which amounts to harassment;
“the Education Acts” has the meaning given in section 578 of the Education Act 1996;
“employment” and related expressions are (subject to subsection (11)) to be read with section 83;
“enactment” means an enactment contained in—
(a)

an Act of Parliament,

(b)

an Act of the Scottish Parliament,

(c)

an Act or Measure of the National Assembly for Wales, or

(d)

subordinate legislation;

“equality clause” means a sex equality clause or maternity equality clause;
“equality rule” means a sex equality rule or maternity equality rule;
“man” means a male of any age;
“maternity equality clause” has the meaning given in section 73;
“maternity equality rule” has the meaning given in section 75;
“non-discrimination rule” has the meaning given in section 61;
“occupational pension scheme” has the meaning given in section 1 of the Pension Schemes Act
1993;
“parent” has the same meaning as in—
(a)

the Education Act 1996 (in relation to England and Wales);

(b)

the Education (Scotland) Act 1980 (in relation to Scotland);

“prescribed” means prescribed by regulations;
“profession” includes a vocation or occupation;
“sex equality clause” has the meaning given in section 66;
“sex equality rule” has the meaning given in section 67;
“subordinate legislation” means—
(a)

subordinate legislation within the meaning of the Interpretation Act 1978, or

(b)

an instrument made under an Act of the Scottish Parliament or an Act or Measure of the
National Assembly for Wales;

“substantial” means more than minor or trivial;
“trade” includes any business;
“woman” means a female of any age.
(2)

A reference (however expressed) to an act includes a reference to an omission.

(3)

A reference (however expressed) to an omission includes (unless there is express provision to the
contrary) a reference to—
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(4)
(5)

(a)

a deliberate omission to do something;

(b)

a refusal to do it;

(c)

a failure to do it.

A reference (however expressed) to providing or affording access to a benefit, facility or service includes a
reference to facilitating access to the benefit, facility or service.
Where this Act disapplies a prohibition on harassment in relation to a specified protected characteristic,
the disapplication does not prevent conduct relating to that characteristic from amounting to a detriment
for the purposes of discrimination within section 13 because of that characteristic.

(6)

A reference to occupation, in relation to premises, is a reference to lawful occupation.

(7)

The following are members of the executive—
(a)

a Minister of the Crown;

(b)

a government department;

(c)

the Welsh Ministers, the First Minister for Wales or the Counsel General to the Welsh Assembly
Government;

(d)

any part of the Scottish Administration.

(8)

A reference to a breach of an equality clause or rule is a reference to a breach of a term modified by, or
included by virtue of, an equality clause or rule.

(9)

A reference to a contravention of this Act does not include a reference to a breach of an equality clause or
rule, unless there is express provision to the contrary.

(10)

“Member”, in relation to an occupational pension scheme, means an active member, a deferred member
or a pensioner member (within the meaning, in each case, given by section 124 of the Pensions Act
1995).

(11)

“Employer”, “deferred member”, “pension credit member”, “pensionable service”, “pensioner member” and
“trustees or managers” each have, in relation to an occupational pension scheme, the meaning given by
section 124 of the Pensions Act 1995.

(12)

A reference to the accrual of rights under an occupational pension scheme is to be construed in
accordance with that section.

(13)
213

Nothing in section 28, 32, 84, 90, 95 or 100 is to be regarded as an express exception.
References to maternity leave, etc.

(1)

This section applies for the purposes of this Act.

(2)

A reference to a woman on maternity leave is a reference to a woman on—

(3)

(a)

compulsory maternity leave,

(b)

ordinary maternity leave, or

(c)

additional maternity leave.

A reference to a woman on compulsory maternity leave is a reference to a woman absent from work
because she satisfies the conditions prescribed for the purposes of section 72(1) of the Employment
Rights Act 1996.

(4)

A reference to a woman on ordinary maternity leave is a reference to a woman absent from work because
she is exercising the right to ordinary maternity leave.

(5)

A reference to the right to ordinary maternity leave is a reference to the right conferred by section 71(1) of
the Employment Rights Act 1996.

(6)

A reference to a woman on additional maternity leave is a reference to a woman absent from work
because she is exercising the right to additional maternity leave.
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25C (1)

A chaplain does not contravene section 29 only by refusing to solemnise a relevant Scottish forces
marriage according to religious rites or usages for the reason that the marriage is the marriage of two
persons of the same sex.

(2)

In this paragraph—
“chaplain” has the meaning given by paragraph (a) of the definition of “authorised person” in
paragraph 12(2) of Schedule 6 to the Marriage (Same Sex Couples) Act 2013;
“forces marriage” has the meaning given by paragraph 12(2) of Schedule 6 to the Marriage (Same
Sex Couples) Act 2013;
“relevant Scottish forces marriage” means a forces marriage of two persons of the same sex where
Scotland is the relevant part of the United Kingdom within the meaning of paragraph 12 of
Schedule 6 to the Marriage (Same Sex Couples) Act 2013.]

PART 7

[ F155 SEPARATE, SINGLE AND CONCESSIONARY SERVICES, ETC]
Textual Amendments
F155 Sch. 3 Pt. 7 heading substituted (1.10.2012) by virtue of The Equality Act 2010 (Age Exceptions) Order 2012 (S.I.
2012/2466), art. 4

Separate services for the sexes
26 (1)

(2)

(3)

A person does not contravene section 29, so far as relating to sex discrimination, by
providing separate services for persons of each sex if—
(a)

a joint service for persons of both sexes would be less effective, and

(b)

the limited provision is a proportionate means of achieving a legitimate aim.

A person does not contravene section 29, so far as relating to sex discrimination, by providing separate
services differently for persons of each sex if—
(a)

a joint service for persons of both sexes would be less effective,

(b)

the extent to which the service is required by one sex makes it not reasonably practicable to
provide the service otherwise than as a separate service provided differently for each sex, and

(c)

the limited provision is a proportionate means of achieving a legitimate aim.

This paragraph applies to a person exercising a public function in relation to the provision of a service as it
applies to the person providing the service.

Commencement Information
I114

Sch. 3 wholly in force at 1.10.2012; Sch. 3 not in force at Royal assent see s. 216; Sch. 3 in force at 1.10.2010 for certain
purposes by S.I. 2010/2317, art. 2(3); Sch. 3 in force so far as not already in force at 1.10.2012 by S.I. 2012/1569, art.
2(d)

Single-sex services
27 (1)

A person does not contravene section 29, so far as relating to sex discrimination, by
providing a service only to persons of one sex if—
(a)

any of the conditions in sub-paragraphs (2) to (7) is satisfied, and

(b)

the limited provision is a proportionate means of achieving a legitimate aim.
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(2)

The condition is that only persons of that sex have need of the service.

(3)

The condition is that—

(4)

(5)

(6)

(a)

the service is also provided jointly for persons of both sexes, and

(b)

the service would be insufficiently effective were it only to be provided jointly.

The condition is that—
(a)

a joint service for persons of both sexes would be less effective, and

(b)

the extent to which the service is required by persons of each sex makes it not reasonably
practicable to provide separate services.

The condition is that the service is provided at a place which is, or is part of—
(a)

a hospital, or

(b)

another establishment for persons requiring special care, supervision or attention.

The condition is that—
(a)
(b)

the service is provided for, or is likely to be used by, two or more persons at the same time, and
the circumstances are such that a person of one sex might reasonably object to the presence of a
person of the opposite sex.

(7)

(8)

The condition is that—
(a)

there is likely to be physical contact between a person (A) to whom the service is provided and
another person (B), and

(b)

B might reasonably object if A were not of the same sex as B.

This paragraph applies to a person exercising a public function in relation to the provision of a service as it
applies to the person providing the service.

Commencement Information
I115

Sch. 3 wholly in force at 1.10.2012; Sch. 3 not in force at Royal assent see s. 216; Sch. 3 in force at 1.10.2010 for certain
purposes by S.I. 2010/2317, art. 2(3); Sch. 3 in force so far as not already in force at 1.10.2012 by S.I. 2012/1569, art.
2(d)

Gender reassignment
28 (1)

A person does not contravene section 29, so far as relating to gender reassignment
discrimination, only because of anything done in relation to a matter within sub-paragraph
(2) if the conduct in question is a proportionate means of achieving a legitimate aim.

(2)

The matters are—
(a)

the provision of separate services for persons of each sex;

(b)

the provision of separate services differently for persons of each sex;

(c)

the provision of a service only to persons of one sex.

Commencement Information
I116

Sch. 3 wholly in force at 1.10.2012; Sch. 3 not in force at Royal assent see s. 216; Sch. 3 in force at 1.10.2010 for certain
purposes by S.I. 2010/2317, art. 2(3); Sch. 3 in force so far as not already in force at 1.10.2012 by S.I. 2012/1569, art.
2(d)

Services relating to religion
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F26

Words in Sch. 8 para. 20(1)(b) substituted (4.4.2011) by The Equality Act 2010 (Public Authorities and Consequential and
Supplementary Amendments) Order 2011 (S.I. 2011/1060), arts. 1(2), 6(2)

SCHEDULE 9

Section 83

WORK: EXCEPTIONS
PART 1
OCCUPATIONAL REQUIREMENTS
General
1

(1)

A person (A) does not contravene a provision mentioned in sub-paragraph (2) by applying in
relation to work a requirement to have a particular protected characteristic, if A shows that,
having regard to the nature or context of the work—

(2)

(3)

(4)

(a)

it is an occupational requirement,

(b)

the application of the requirement is a proportionate means of achieving a legitimate aim, and

(c)

the person to whom A applies the requirement does not meet it (or A has reasonable grounds for
not being satisfied that the person meets it).

The provisions are—
(a)

section 39(1)(a) or (c) or (2)(b) or (c);

(b)

section 41(1)(b);

(c)

section 44(1)(a) or (c) or (2)(b) or (c);

(d)

section 45(1)(a) or (c) or (2)(b) or (c);

(e)

section 49(3)(a) or (c) or (6)(b) or (c);

(f)

section 50(3)(a) or (c) or (6)(b) or (c);

(g)

section 51(1).

The references in sub-paragraph (1) to a requirement to have a protected characteristic are to be read—
(a)

in the case of gender reassignment, as references to a requirement not to be a transsexual
person (and section 7(3) is accordingly to be ignored);

(b)

in the case of marriage and civil partnership, as references to a requirement not to be married or a
civil partner (and section 8(2) is accordingly to be ignored).

In the case of a requirement to be of a particular sex, sub-paragraph (1) has effect as if in paragraph (c),
the words from “(or” to the end were omitted.
Religious requirements relating to sex, marriage etc., sexual orientation

2

(1)

A person (A) does not contravene a provision mentioned in sub-paragraph (2) by applying in
relation to employment a requirement to which sub-paragraph (4) applies if A shows that—
(a)

the employment is for the purposes of an organised religion,

(b)

the application of the requirement engages the compliance or non-conflict principle, and

(c)

the person to whom A applies the requirement does not meet it (or A has reasonable grounds for
not being satisfied that the person meets it).

(2)

The provisions are—
(a)

section 39(1)(a) or (c) or (2)(b) or (c);
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Textual Amendments
F166 Sch. 23 para. 2(9A)-(9D) inserted (16.12.2014) by The Marriage and Civil Partnership (Scotland) Act 2014 and Civil
Partnership Act 2004 (Consequential Provisions and Modifications) Order 2014 (S.I. 2014/3229), art. 1(2), Sch. 5 para.
19(6)

Commencement Information
I84

Sch. 23 para. 2 wholly in force at 1.10.2012; Sch. 23 not in force at Royal Assent see s. 216; Sch. 23 in force for certain
purposes at 1.10.2010 by S.I. 2010/2317, art. 2(14)(e) (with art. 15); Sch. 23 in force for remaining purposes at 1.10.2012
by S.I. 2012/1569, art. 3(g)

Communal accommodation
3

(1)

A person does not contravene this Act, so far as relating to sex discrimination or gender
reassignment discrimination, only because of anything done in relation to—
(a)

the admission of persons to communal accommodation;

(b)

the provision of a benefit, facility or service linked to the accommodation.

(2)

Sub-paragraph (1)(a) does not apply unless the accommodation is managed in a way which is as fair as
possible to both men and women.

(3)

In applying sub-paragraph (1)(a), account must be taken of—
(a)
(b)

whether and how far it is reasonable to expect that the accommodation should be altered or
extended or that further accommodation should be provided, and
the frequency of the demand or need for use of the accommodation by persons of one sex as
compared with those of the other.

(4)

In applying sub-paragraph (1)(a) in relation to gender reassignment, account must also be taken of
whether and how far the conduct in question is a proportionate means of achieving a legitimate aim.

(5)

Communal accommodation is residential accommodation which includes dormitories or other shared
sleeping accommodation which for reasons of privacy should be used only by persons of the same sex.

(6)

Communal accommodation may include—
(a)

shared sleeping accommodation for men and for women;

(b)

ordinary sleeping accommodation;

(c)

residential accommodation all or part of which should be used only by persons of the same sex
because of the nature of the sanitary facilities serving the accommodation.

(7)

(8)

A benefit, facility or service is linked to communal accommodation if—
(a)

it cannot properly and effectively be provided except for those using the accommodation, and

(b)

a person could be refused use of the accommodation in reliance on sub-paragraph (1)(a).

This paragraph does not apply for the purposes of Part 5 (work) unless such arrangements as are
reasonably practicable are made to compensate for—
(a)
(b)

in a case where sub-paragraph (1)(a) applies, the refusal of use of the accommodation;
in a case where sub-paragraph (1)(b) applies, the refusal of provision of the benefit, facility or
service.

Commencement Information
I85

Sch. 23 para. 3 wholly in force at 1.10.2012; Sch. 23 not in force at Royal Assent see s. 216; Sch. 23 in force for certain
purposes at 1.10.2010 by S.I. 2010/2317, art. 2(14)(e) (with art. 15); Sch. 23 in force for remaining purposes at 1.10.2012
by S.I. 2012/1569, art. 3(g)
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PART 7: SEPARATE AND SINGLE SERVICES.SEPARATE SERVICES FOR THE SEXES: PARAGRAPH 26
Effect
729. This paragraph contains exceptions to the general prohibition of sex discrimination which allow the provision of separate
services for men and women.
730. A provider can deliver separate services for men and women where providing a combined service would not be as
effective. A provider can deliver separate services for men and women in different ways or to a different extent where
providing a combined service would not be as effective and it would not be reasonably practicable to provide the service
otherwise than as a separate service provided differently for each sex. In each case such provision has to be justified.
731. The exceptions also cover the exercise of public functions in respect of the “back-room” managerial, administrative and
finance decisions which allow separate services to be provided.
Background
732. This paragraph replaces similar provisions in the Sex Discrimination Act 1975 that only cover public functions. The
exceptions have been extended to cover all services, whether privately or publicly provided.
Example
It would not be unlawful for a charity to set up separate hostels, one for homeless men and one for homeless women,
where the hostels provide the same level of service to men and women because the level of need is the same but a
unisex hostel would not be as effective.
Single-sex services: paragraph 27
EFFECT
733. This paragraph contains exceptions to the general prohibition of sex discrimination to allow the provision of single-sex
services.
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734. Single sex services are permitted where:
only people of that sex require it;
there is joint provision for both sexes but that is not sufficient on its own;
if the service were provided for men and women jointly, it would not be as effective and it is not reasonably practicable
to provide separate services for each sex;
they are provided in a hospital or other place where users need special attention (or in parts of such an establishment);
they may be used by more than one person and a woman might object to the presence of a man (or vice versa); or
they may involve physical contact between a user and someone else and that other person may reasonably object if
the user is of the opposite sex.
735. In each case, the separate provision has to be objectively justified.
736. These exceptions also cover public functions in respect of the “back-room” managerial, administrative and finance
decisions which allow such single-sex services to be provided.
BACKGROUND
737. This paragraph replaces some similar provisions that only covered public functions and some that applied to services in
the Sex Discrimination Act 1975. These exceptions have been extended to cover both services and public functions.
EXAMPLES
738. These exceptions would allow:
a cervical cancer screening service to be provided to women only, as only women need the service;
a fathers’ support group to be set up by a private nursery as there is insufficient attendance by men at the parents’
group;
a domestic violence support unit to be set up by a local authority for women only but there is no men-only unit because
of insufficient demand;
separate male and female wards to be provided in a hospital;
separate male and female changing rooms to be provided in a department store;
a massage service to be provided to women only by a female massage therapist with her own business operating in
her clients’ homes because she would feel uncomfortable massaging men in that environment.
Gender reassignment: paragraph 28
EFFECT
739. This paragraph contains an exception to the general prohibition of gender reassignment discrimination in relation to the
provision of separate- and single-sex services. Such treatment by a provider has to be objectively justified.
BACKGROUND
740. This paragraph replaces a similar provision in the Sex Discrimination Act 1975.
EXAMPLE
A group counselling session is provided for female victims of sexual assault. The organisers do not allow transsexual
people to attend as they judge that the clients who attend the group session are unlikely to do so if a male-to-female
transsexual person was also there. This would be lawful.
Services relating to religion: paragraph 29
EFFECT
741. This paragraph contains an exception to the general prohibition of sex discrimination to allow ministers of religion to
provide separate and single-sex services.
742. The minister can provide such services so long as this is done for religious purposes, at a place occupied or used for
those purposes and it is either necessary to comply with the tenets of the religion or for the purpose of avoiding conflict
with the strongly held religious views of a significant number of the religion’s followers. This does not apply to acts of
worship (which are not themselves “services” within the meaning of the Act so no exception is required).
BACKGROUND
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743. This paragraph replaces a similar provision in the Sex Discrimination Act 1975. The requirement regarding avoiding
conflict with the religion’s followers has been altered in order to give consistency within the Act and some explanatory
provisions have been added for the same reason.
EXAMPLE
A synagogue can have separate seating for men and women at a reception following a religious service.
Services generally provided only for persons who share a protected characteristic: paragraph 30
EFFECT
744. Paragraph 30 provides that a service provider does not breach the requirement in section 29 not to discriminate in the
provision of a service if he or she supplies the service in such a way that it is commonly only used by people with a
particular protected characteristic (for example, women or people of Afro-Caribbean descent) and he or she continues to
provide that service in that way. If it is impracticable to provide the service to someone who does not share that particular
characteristic, a service provider can refuse to provide the service to that person.
BACKGROUND
745. This is designed to replicate the effect of provisions previously contained in the Sex Discrimination Act 1975 and the
Equality Act 2006, and extends the clarification they provide across all other protected characteristics for the first time.
EXAMPLES
A hairdresser who provides Afro-Caribbean hairdressing services would not be required to provide European
hairdressing services as well. However, if a white English person wanted his hair braided and there was no technical
difficulty to prevent that, it would be unlawful for the hairdresser to refuse to provide her services to him.
A butcher who sells halal meat is not required also to sell non-halal meat or kosher meat. However, if a non-Muslim
customer wanted to purchase the meat that was on offer, he could not refuse to sell it to her.

PART 8: TELEVISION, RADIO AND ON-LINE BROADCASTING AND DISTRIBUTION
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SCHEDULE 9: WORK: EXCEPTIONS

PART 1: OCCUPATIONAL REQUIREMENTS
786. Part 1 of this Schedule concerns requirements for particular kinds of work.
General: paragraph 1
EFFECT
787. This paragraph provides a general exception to what would otherwise be unlawful direct discrimination in relation to work.
The exception applies where being of a particular sex, race, disability, religion or belief, sexual orientation or age – or not
being a transsexual person, married or a civil partner – is a requirement for the work, and the person whom it is applied to
does not meet it (or, except in the case of sex, does not meet it to the reasonable satisfaction of the person who applied
it). The requirement must be crucial to the post, and not merely one of several important factors. It also must not be a
sham or pretext. In addition, applying the requirement must be proportionate so as to achieve a legitimate aim.
788. The exception can be used by employers, principals (as defined in section 41) in relation to contract work, partners,
members of limited liability partnerships and those with the power to appoint or remove office-holders, or to recommend
an appointment to a public office.
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BACKGROUND
789. This paragraph replicates the effect of exceptions for occupational requirements in current discrimination legislation, and
creates new exceptions in relation to disability and to replace the existing exceptions for occupational qualifications in
relation to sex, gender reassignment, colour and nationality. It differs from the existing exceptions for occupational
requirements in that it makes clear that the requirement must pursue a legitimate aim and that the burden of showing that
the exception applies rests on those seeking to rely on it.
EXAMPLES
The need for authenticity or realism might require someone of a particular race, sex or age for acting roles (for
example, a black man to play the part of Othello) or modelling jobs.
Considerations of privacy or decency might require a public changing room or lavatory attendant to be of the same sex
as those using the facilities.
An organisation for deaf people might legitimately employ a deaf person who uses British Sign Language to work as a
counsellor to other deaf people whose first or preferred language is BSL.
Unemployed Muslim women might not take advantage of the services of an outreach worker to help them find
employment if they were provided by a man.
A counsellor working with victims of rape might have to be a woman and not a transsexual person, even if she has a
Gender Recognition Certificate, in order to avoid causing them further distress.
Religious requirements relating to sex, marriage etc., sexual orientation: paragraph 2
EFFECT
790. This specific exception applies to employment for the purposes of an organised religion, which is intended to cover a very
narrow range of employment: ministers of religion and a small number of lay posts, including those that exist to promote
and represent religion. Where employment is for the purposes of an organised religion, this paragraph allows the
employer to apply a requirement to be of a particular sex or not to be a transsexual person, or to make a requirement
related to the employee’s marriage or civil partnership status or sexual orientation, but only if –
appointing a person who meets the requirement in question is a proportionate way of complying with the doctrines of
the religion; or,
because of the nature or context of the employment, employing a person who meets the requirement is a proportionate
way of avoiding conflict with a significant number of the religion’s followers’ strongly held religious convictions.
791. The requirement must be crucial to the post, and not merely one of several important factors. It also must not be a sham
or pretext. Applying the requirement must be a proportionate way of meeting either of the two criteria described in
paragraph 790 above.
792. The requirement can also be applied by a qualifications body in relation to a relevant qualification (within the meaning of
section 54), if the qualification is for employment for the purposes of an organised religion and either of the criteria
described in paragraph 790 above is met.
BACKGROUND
793. This exception replaces and harmonises exceptions contained in previous discrimination law.
EXAMPLES
This exception would apply to a requirement that a Catholic priest be a man and unmarried.
This exception is unlikely to permit a requirement that a church youth worker who primarily organises sporting activities
is celibate if he is gay, but it may apply if the youth worker mainly teaches Bible classes.
This exception would not apply to a requirement that a church accountant be celibate if he is gay.
Other requirements relating to religion or belief: paragraph 3
EFFECT
794. This paragraph allows an employer with an ethos based on religion or belief to discriminate in relation to work by applying
a requirement to be of a particular religion or belief, but only if, having regard to that ethos:
being of that religion or belief is a requirement for the work (this requirement must not be a sham or pretext); and
applying the requirement is proportionate so as to achieve a legitimate aim.

AB 53

HANSARD 1803–2005 → 2000s → 2004 → January 2004 → 29 January
2004 → Lords Sitting
Gender Recognition Bill [H.L.]
HL Deb 29 January 2004 vol 656 cc357-436
Baroness O'Cathain moved Amendment No. 50. Page 5, line 13, leave out "all
purposes" and insert "the purposes of this Act"
The noble Baroness said: My Lords, I return to this issue of Clause 9 and its blanket
assertion that a person who gets a gender recognition certificate changes sex in law
"for all purposes". It is notable that the Government chose to call this the Gender
Recognition Bill, "gender" being a political term favoured by sociologists who like to
think of one's sex as a fluid concept and something which can be changed.
"Gender" is the word used to write most of this Bill.
However, in Clause 9 where it really counts, the word used is "sex". In law it is a
person's sex that is said to change. In Committee we have had all the arguments
about how ludicrous it is to suggest a person can change sex, but the Government
are determined to legislate for it. However, it is not yet clear why it is that a
person's sex must be changed in law for all purposes. I fear that if we leave this
clause in, the law of unintended consequences will occur in spades. Who knows
what speculative litigation could be launched by a person with a gender recognition
certificate on the basis that he should, for all purposes, 407 be recognised as a
woman? Sadly, some transsexuals seem to be extremely litigious, and very anxious
to use the law to try to force other people to accept them in their chosen sex. It
may be that they have felt excluded for many years and then, having got what they
think they want, wish to parade it. I think it is probably a human failing, but that
seems to be the way it happens.
The reason we are here with this Bill is that Christine Goodwin insisted on pressing
his case all the way to the European Court of Human Rights. Before him we had
Rees, Cossey, Sheffield and Horsham all of whom sued all the way up to Strasbourg.
The Government believe that they have to conform to the ruling in Strasbourg. Do
they need to go so far that, in UK law, for all purposes, a person's sex is changed? Is
that the case in all 14 other European Community states, or are we, once more,
gold-plating? I need not explain to your Lordships what "gold-plating" means. We
seem to have been doing it for ever. I base that statement on all the experience that
I had in the agriculture sector many years ago.
Once the Bill becomes an Act, a man really will become a woman in law. On the
second day in Grand Committee, I gave the example of the BBC programme: At the
moment there is an example in the news of a BBC programme in which a
transsexual man was referred to as a man. Press for Change, the transsexual rights
group is campaigning for the BBC always to refer to transsexuals in their chosen
gender". That is even before we have the Gender Recognition Act. I also said: That is
indicative of the Orwellian nightmare that the Bill encourages. Will people who
refuse to call a transsexual man a woman routinely face that kind of hostility? Given
what we established yesterday"— the first day of Grand Committee— which is that
the Government believe that many people change their minds and revert to their
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real gender, or oscillate between the two"— I must qualify that once more by saying
that the Minister did not say "many"; it was the joint working party to which I
referred earlier today— how are people to know which gender a person wants to be
known as at any particular time? I say again that it is absurd to say that a man can
become for all purposes a woman or vice versa".—[Official Report, 14/1/04; col. GC
64.] There are recorded instances in the United Kingdom of individual transsexuals
using legal threats to intimidate people into accepting their change of sex. Only last
week, Elizabeth Bellinger, who took his case for recognition as a woman all the way
to your Lordships' House threatened legal action against the Christian Institute. The
institute published a briefing describing Mr Bellinger as a man, and Mr Bellinger
says that that is libellous.
The Government seem to think that all transsexuals are delightful, kind and
tolerant. Most people are delightful, kind and tolerant, but we cannot accept that
transsexuals are different from any other sector of the population and that there
are not some who are nasty, unkind and intolerant. The Bill potentially hands the
more aggressive transsexuals a legal stick 408 with which to beat those who
disagree with them. We must do more to limit the scope for vexatious litigation. We
must do more to prevent the courts running amok with the legislation, forcing it to
new extremes of which, no doubt, the Minister would disapprove.
Later at this stage, I shall come back to crucial issues of religious liberty in respect
of which clear, unambiguous protections must be put in the Bill. In the mean time, I
move the amendment to find out from the Minister the purposes for which a
person's sex changes. Why must the provision be so broad? Why must it make an
assertion that not only conflicts with common sense but could be used in whole
areas of law to force acceptance of a person's sex change on unwilling
conscientious objectors? Why cannot Clause 9 say simply that the legal change is
only for the purposes specifically enumerated in the Bill, which is, after all, pretty
comprehensive? I beg to move.
5.15 p.m.
Lord Carlile of Berriew
My Lords, in making the argument for her amendment, the noble Baroness chose,
one assumes, to describe several people known to me as nasty, litigious people.
Baroness O’Cathain
My Lords—
Lord Carlile of Berriew
My Lords, she used the word "nasty". I remind the noble Baroness, if she will bear
with me, of the grotesque unfairness of what she said. Some of the people she cited
went to law to obtain precisely that right which, it is to be hoped, this Bill will give
them. Some of those people went to law and actually won in the end, but not in
their own individual cases. We are talking about only a handful of cases, which
resulted in one crucial victory in the European Court of Human Rights.
I invite the noble Baroness, when she responds to the debate, to withdraw what I am
afraid is the slur that she has cast upon people such as Goodwin, and Mr Rees, who
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is very well known to me. I invite her to reflect upon the fact that it is she—and she
has used her pronouns in a way that demonstrates it—who cannot accept the
legislative purpose of the Bill and that it is colouring her view of those honest
people who disagree with her and have fought for their rights.
This is a House, above all, that should support people who are prepared to go
through difficult litigation in support of their rights. I have never advised in such a
case and I have never appeared in such a case, but I have seen some of the papers
in such cases. In every one of those cases, advice has been given by some of the
most eminent international lawyers in this country that there was a reasonable
prospect of success. The funding of the cases depended upon such advice, and the
cases were brought on that basis.
I reject the argument that the noble Baroness makes in favour of her amendment.
Lord Elton
My Lords, I think the noble Lord is slightly mistaken about what my noble friend
said. It 409 was not that these individuals or that the whole of this class were nasty
or whatever other adjectives she used, but that they did not differ from the rest of
society in the proportion who were either good or bad, in those terms. Therefore, it
was not quite the black-tarred brush to which the noble Lord refers.
Lord Carlile of Berriew
My Lords, I am certainly prepared to accept that it may not have been quite the
tarred brush to which I referred. Of course I will read the noble Baroness's words
with great care. I will be the first to apologise if I have misunderstood either the
words or the import of those words, but at the moment, I am afraid, I will take some
persuading.
The noble Baroness is missing the whole basis of legislation. Legislation does not
change our consciences at all—it merely confers legal status. When it says in the Bill
"for all purposes", it means for all legislative purposes. We cannot change the cast
of the noble Baroness's mind, if that is the cast she chooses to adopt on this issue.
It can be cast in bronze, indestructible. I would not pretend that I could destroy the
indestructible cast in her mind on this issue.
Please may we at least have some intellectually sustainable argument on these
points? It is my belief—and I regret having to say this, but I feel extremely strongly
about the way in which the argument is put—that we have not had intellectual
robustness on this point; we have had an amendment presented on an entirely
untenable basis.
Lord Campbell of Alloway
My Lords, I support my noble friend. I do not pretend to know much about sex
changes; I really came here to support Amendments Nos. 99 to 101 and to support
the exception of religious bodies. However, I have listened to the argument and
knowing, as I say, not very much about sex changes, it seems to me that we cannot
be concerned with whether people are nasty or litigious or whether they receive
advice from distinguished international lawyers. I was rather upset at the way in
which my noble friend Lord Carlile put his objections, but that is beside the point.
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What matters is not the way in which objections are put or exactly the way in which
the case is put for the amendment, but what the legislation actually entails. That is
what I find difficult to understand.
I have never seen a statute quite in this form before. The Bill says "becomes for all
purposes", and it is not limited to the purposes of the Act. I do not understand what
all the purposes are if they are other than the purposes of the Act. If they are other
than the purposes of the Act, why are they dealt with in the statute? I hope that I am
not being tiresome, but I feel that this is a curious way in which to legislate. I
listened to my noble friend's argument, and it seemed to me to make total sense. If
one casts aside irrelevant considerations about the quality of the persons that we
are talking about, which is really nothing to do with the Bill, I suggest with respect
that the amendment should be accepted.
Lord Filkin
My Lords, I sought to set out in Committee that the Bill's basic principle is that the
410 issue of a gender recognition certificate by the judicial panel would mean that a
person's gender becomes for all purposes in law the acquired gender. That is in
truth the absolute heart of the Bill; in essence, after the process of inquiry and
testing, which we have discussed at length today, when or if the panel comes to
that conclusion that the tests set out in the Bill have been met, the person's gender
in law becomes for all purposes the gender as granted by the Act. That is the
central thrust of the Bill.
Clause 9 allows for relative simplicity in the Bill itself. It contains a general
proposition about the effects of the issue of a full gender recognition certificate and
hence avoids the need to spell out each and every instance in law for which gender
is relevant. Why does that matter? It matters because, pretty obviously, we have
been legislating for hundreds of years with reference to gender. There are literally
thousands and thousands of references to gender in legislation.
There is nothing malign here. In a sense, this is the reverse of our previous debate
about marriage. The intent of the Bill is that if gender has been changed and a
person is recognised in law as a woman as a result of the process, they are a
woman for all legal purposes relevant in other legislation.
Lord Campbell of Alloway
My Lords, does the Minister mean for all purposes recognised by law?
Lord Filkin
My Lords, I do exactly, yes. That may be of some slight comfort. For example,
because there is reference to pensions and benefits within the Bill, it is clear and
transparent that the Bill would apply to pensions and benefits. However, if we
passed the amendment, it would mean that the Bill would not apply to all the other
thousands of situations in which gender was recognised and which had a relevance
in law. That would mean legal chaos, which I do not believe was the intent of the
noble Baroness, Lady O'Cathain, with this amendment. Her amendment at heart
goes into issues that we shall discuss later relating to the social or religious
situations in which it is or is not legitimate to discriminate. Without prejudging
those issues, we shall come to them; it is important that we test them.
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Lord Monson
My Lords, the Minister said that if the Bill became law a man who changed his sex
would become a woman for all legal purposes. Is it not the case that the Bill
provides that he will not be entitled, if he becomes a woman, to start drawing his
pension at the age of 60? So it is not really for all legal purposes.
Lord Filkin
No, my Lords, not so. He would become entitled to draw his pension at the age at
which a woman can, so it is an exact parity. We have sought to make that clear
because it seems to us that there should be an absolutely clear, black and white
position. It works both for and against people, but it follows the gender.
411 I turn to the question of the noble Baroness, Lady O'Cathain, about what other
countries do. All the other members of the Council of Europe, not the European
Union, with the exception of Ireland and Albania—we found one more—already
have a recognition system in place. Not all countries have passed legalisation to
enable gender recognition to occur. Some rely on the courts or on administrative
processes. Our laws and constitutional arrangements quite properly require us to
legislate to require recognition of the acquired gender.
We touched on the question of whether we are gold-plating. The European Court of
Human Rights made it quite clear that the recognition of a change of gender meant
recognition of a new gender in law. The court specifically mentioned the areas of
birth registration, access to records, family law, affiliation, inheritance, criminal
justice, employment, social security and insurance. We can ensure compliance with
international obligations only by ensuring that a person has recognition for all
purposes. To avoid doubt, even if we did not have that obligation, we would want,
as a position of policy, to be consistent on this. I shall say no more on that.
The noble Baroness also asked whether people who refuse to call a gender-changed
man by the changed gender would be open to action. No, they would not, unless
they had information about the person's gender history in an official capacity and
they disclosed it otherwise than is allowed for by Clause 21.
We shall come to some of the other issues later on in our discussions and I hope
that the noble Baroness will withdraw at this point.
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Hansard

Public Bill Committee, Equality Bill, 11 June 2009

Clause 4
The protected characteristics
Lynne Featherstone: I beg to move amendment 115, in clause 4, page 4, line
9, leave out ‘reassignment’ and insert ‘identity’.
An amendment to widen the definition of who is protected from transgender
discrimination.
Column number: 164
The Chairman: With this it will be convenient to discuss the following:
amendment 118, in clause 15, page 11, line 3, leave out ‘reassignment’ and
insert ‘identity’.
Amendment 119, in clause 15, page 11, line 12, leave out ‘7(1)’, and insert
‘[Gender identity] (1)(a)’.
Amendment 120, in clause 24, page 17, line 37, leave out ‘reassignment’ and
insert ‘identity’.
Amendment 121, in clause 24, page 17, line 42, leave out ‘reassignment’ and
insert ‘identity’.
Amendment 123, in schedule 3, page 151, line 18, leave out ‘reassignment’ and
insert ‘identity’.
Amendment 124, in schedule 3, page 157, line 20, leave out ‘reassignment’ and
insert ‘identity’.
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Amendment 125, in schedule 3, page 159, line 5, leave out ‘reassignment’ and
insert ‘identity’.
Amendment 122, in clause 188, page 134, line 26, leave out ‘reassignment’ and
insert ‘identity’.
New clause 8—Gender identity—
‘(1) A person has the protected characteristic of gender identity if the person is
or is perceived to be—
(a) a person intending to undergo, undergoing, or having undergone gender
reassignment, where gender reassignment means a process which is undertaken
under medical supervision for the purpose of reassigning the person’s sex by
changing physiological or other characteristics of sex, and includes any part of
such a process;
(b) a person living permanently in the gender role different from that expected of
a person of their recorded natal sex;
(c) a person who has, by virtue of the Gender Recognition Act 2004 (c.7),
received recognition of their acquired gender for all legal purposes; or
(d) a person who has a gender identity that is different from that expected of a
person of their recorded natal sex, provided that behaviour is not unlawful or
offensive.
(2) A reference to a transgender person is a reference to a person who has the
protected characteristic of gender identity.
(3) In relation to the protected characteristic of gender identity—
(a) a reference to a person who has a particular protected characteristic is a
reference to a transgender person;
(b) a reference to persons who share a protected characteristic is a reference to
transgender persons.’.
Lynne Featherstone: Amendment 115 is intended to widen the definition of
who is protected in transgender discrimination. On these Benches, we have a
high degree of concern about the narrowness of the protection in the definition of
gender reassignment. The issue is not just about reassignment, which is the
medical end to a process. We would also have concerns if, additionally, it were
about the process that leads only to medical gender reassignment.
This is a vulnerable group, perhaps one of the most vulnerable in society. It is
also a small numerical group who, even at the medical end, have a low number
of operations. That sits atop a spectrum of a whole range of people who have
concerns or confusion about their gender identity. With young people—this is
particularly supported by the European Court of Human Rights—there is a great
deal of concern about those who have not reached a decision or found their way
in terms of
Column number: 165
gender identity. A great many people have gender issues. In some countries,
there is actually a third gender. That spectrum, which leads from slight confusion
to actual medical gender reassignment at the other end, is very wide. People can
find themselves anywhere on that spectrum. What I would like to hear is that
this Bill—this legislation and protection—is so important that it is not just there
for what can be identified medically, but for how people feel and where they find
themselves in life.
The amendment to clause 7 defines what we would see as “gender identity”, not
“reassignment”. We use the protective characteristic to protect all transgender—
including gender variant people—while also allowing for more specific references
to transsexual people, where appropriate. At the same time, if I leap across to
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the new clause, it would not have a chilling effect or prevent offensive jokes on
gender presentation from inadvertently being covered by a protective
characteristic.
One wants to be able to have entertainers such as Dame Edna Everage, for
example, and not chill her out so that she cannot say anything. We think that the
clause, on which Press for Change helped, delivers protection for all those
characteristics and all those people on the spectrum wherever they find
themselves, but does not affect life in terms of entertainment or humour.
Most of the amendments are consequent on the lead amendment being enacted.
I disagree with the argument that the amendment is not necessary because it
could be caught by other protections. It is so important, and it would be
wonderful if we could give an explicit and unambiguous protection for those who
are not so definite about where they are on the spectrum and who are not
definite about reaching the other end. Many people never get to the medical
operation or even near it. The protection extends to how people feel about their
gender rather than what they are medically.
The new clause would also provide future-proofing for the Bill because, once
amended, it would be in line with the international human rights, equality and
diversity statements, the recommendations of the United Nations, the Yogyakarta
principles, the Council of Europe, the EU and others, ensuring that the Bill will not
suddenly fall foul of a claim in this area in the next couple of years.
It is important to include the term “gender variant”, because it allows the Bill to
protect children or adolescents without requiring them to choose gender
reassignment at a stage in their lives when their identities are still flexible and
forming. Much change happens in those adolescent years. If there is any criticism
of the amendment for not being perfect, which is entirely possible, I would be
grateful if the Government were to ask their officers to look for any unintended
consequences. The intention of the amendment is so important, I am anxious
that we get it right. I am happy for the Government to take that away, should
they be so minded, so that we do not narrow down the protection to the very few
who need it but leave out the vast number of people who live in a far less certain
world in the process to medical gender reassignment.
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Mr. Boswell: By no means will I guarantee regularly to associate my views with
those of the hon. Member for Hornsey and Wood Green, but in this case I will.
The Committee will know the views—we have already
Column number: 166
referred to this in the evidence sessions—that I have formed in relation to gender
reassignment, because I was involved in the Gender Recognition Act 2004. We
should remember in passing that that was an achievement, which I think the
Government can rightly record, and I am delighted that it was passed with our
support.
Nevertheless, the Act was driven by a European Court of Human Rights case,
which said that the issue had to be dealt with. One of the glories of this place,
and one of the glories of the European convention in keeping us to our vocation—
if I can put it that way—is to look at the protected status of minorities. It is well
known that those involved in gender transition at whatever stage are a small
minority. I happen to have a distinguished and very articulate constituent who
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has been in touch with me about the legislation. He is following our every word,
as we go through the Bill.
I have strong sympathy with the arguments, and I just want to draw out two
particular points. First, as the hon. Lady has said, it is very much a spectrum of
consideration. At one end is the full acquisition of legal status through the issue
of a gender-recognition certificate, which takes us in the United Kingdom out of
the idea of a three-gender situation, because it in effect switches from one to the
other, being a kind of digital solution. However, long before that there will be
people who have inclinations or concerns, others who may be seeking treatment
—often with difficulty in finding access to it, or getting the appropriate
counselling—and others then moving on to medical interventions and therapies.
Eventually they may move through the whole spectrum or, in certain cases,
reverse away from that and not take it forward. Those are very intense and
personal decisions for a limited number of people. It is really important—I cannot
see it as subversive of anyone or of any policy, or likely to cause cost—to
embrace as many of those people as we possibly can. I would like to see the
widest possible clear definition.
My second point has particular bearing when read with the age exclusions in the
Bill in relation to persons under the age of 18. That lady constituent of mine who
has been in touch with me has drawn attention to the fact that she has been
concerned about her status and sexuality since her teenage years—she is now of
mature years and is older than me. There is some plausibility in arguing, as came
out in the evidence sessions, that there is a battery of local authority
responsibilities in relation to persons under the age of 18 in school, for example.
Nevertheless, given that people live in the community as well, and as such
concerns, confusions, doubts and very difficult personal situations can start
earlier, it is important to make sure that young persons, who are vulnerable
enough in their teenage years, who have that extra incubus or difficulty to
contend with are covered by legislation. If the Minister can look at whether more
can be done in that area, it would be very welcome.
The Solicitor-General: The hon. Member for Hornsey and Wood Green referred
a number of times to a medicality of definition. Let me assure her that there is no
medicality of definition. It is removed from the old definition that related to
gender reassignments. Although we are discussing the matter under clause 4,
the definition of gender reassignment is in clause 7—it is clear why she needs to
discuss it under clause 4, none the less—where there is no medical reference
whatsoever. It is not a medical definition; it is about a personal process.
Column number: 167
Lynne Featherstone: I thank the Minister for that information, but:
“A person has the protected characteristic of gender reassignment if the person
is proposing to undergo, is undergoing or has undergone a process (or part of a
process) for the purpose of reassigning the person’s sex by changing
physiological or other attributes of sex”—
that sounds pretty much as if it is an end-game decision and process to a
complete reassignment. “Medical” might be the absolute end but before that is a
total reassignment of gender, whereas I am arguing that gender identity is more
complex than an absolute switch. There are stages in which people do not
change physically at all, but they do change, and they need to be protected at
whatever point they are at. That is the point that I am trying to make.
The Solicitor-General: I hope none the less that the hon. Lady accepts that
there is no reference at all to medicality in the Bill. The existing law talks about
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being under medical supervision, which may be what has misled her, but there is
nothing here. We have deliberately left that out. The process is a personal one
that an individual chooses to go through—I did not want to argue about the
presence or absence of free will or any other way it might be driven, but it has
nothing to do with medicality. I hope she has got that point.
Mr. Boswell: I look forward to clause 7, which uses the phrase
“is proposing to undergo, is undergoing or has undergone”.
In the spirit of my remarks, I am wondering whether a better formulation for the
Minister’s consideration might be “is considering undergoing”. “Proposing to”
rather implies a definite decision, albeit one that has not yet been implemented,
whereas “considering” could cover the ambiguous issues in which many young
people in such a situation, and others, find themselves involved. I do not have
that final rubric, but it might be an idea that would make the provision a little
wider without destroying the clarity that is required.
2 pm
The Solicitor-General: I acknowledge that and give way to the hon. Member
for Hornsey and Wood Green.
Lynne Featherstone: That is a helpful comment. However, the word
“reassignment” implies that there is a reassignment as opposed to an identity
confusion anywhere on that spectrum. Even the word “considering”, implies
considering a complete reassignment, whereas people may not ever get to
considering reassignment—they may be wondering about their gender, which is
not the same thing.
The Solicitor-General: It is difficult to protect someone who is only wondering
about their gender. What we are considering is that many people’s gender
identity is the same as their sex—mine is and the hon. Lady’s is. Therefore, sex
is protected, it is one of the extant characteristics. If one changes one’s gender
identity away from one’s sex toward the other, then one is reassigning one’s
gender identity. That is what the provision is about.
Column number: 168
Mr. Harper: I am becoming increasingly confused. The new clause proposed by
the hon. Member for Hornsey and Wood Green provides a definition of gender
identity. However that new clause, given the debate that has just been
happening, specifically talks about gender reassignment and specifically
reintroduces the concept of medical supervision. However, the whole point of
what is in the Bill—or certainly as I read it and explanatory note 57—is that the
medical necessity in provisions in the Sex Discrimination Act 1975 was
specifically removed, thereby widening the range of people who would be
protected. I felt that that was a sensitive change. New clause 8 seems to be
going in the opposite direction. I draw that to the Minister’s attention, and
perhaps the hon. Member for Hornsey and Wood Green may want to intervene in
due course.
The Solicitor-General: It is clear that part of the definition in new clause 8
reverts to that medical basis of reassignment, but it is only part of the definition,
so the hon. Lady is not totally regressing, although it is probably what is leading
her astray about our definition.
Lynne Featherstone: I want people who are transsexual to have the protection
as well, so that the measure is all-encompassing, wherever one is on the
spectrum—not just medical, not just reassigned. However, in terms of what the
Minister said regarding someone dressing as a different gender, that might be
temporary—a passing phase. I want that protection wherever one is on the
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spectrum, so that the definition is as broad as possible so as not to exclude
anyone. I repeat that this is a tiny group of people who are incredibly vulnerable
—probably more so than any other group.
The Solicitor-General: Let me put it this way. We are confident that our
definition includes everything in new clause 8 except, possibly, subsection (1)(d),
which I do not entirely understand. That is why I say that I cannot be confident
about it. However, it must be made clear that the term “gender reassignment” is
about a personal move away from one’s birth sex into a state of one’s choice, so
that one is no longer protected by sex and is in a different category. That is what
the provision is about. It makes it clear, by deliberately leaving out the
medicality, that we are talking about a personal process, which may be proposed
but never gone through. It may be considered, in process, or it may have
happened. Its nature may be a medical one. Its nature may be in choosing to
dress in a different way.
The whole of that range is satisfactorily covered. If it is not, the perception
element in the definition of discrimination in clause 13 may cover others who are
perceived to be in the category we protect under clause 7, even if, in fact, they
are not. I will say one more thing before I give way to the hon. Member for
Oxford, West and Abingdon. There is an illogicality in new clause 8 as well,
because it states:
“A person has the protected characteristic of gender identity if the person ... is
perceived to be”
undergoing a transition. One does not make somebody into something by
perceiving that they are it. If someone perceives that I am over 60, they will not
make me over 60, and I will not have that characteristic. It is not there that it is
necessary to put the point about perception. The definition of discrimination in
clause 13 is wide
Column number: 169
enough to deal with perception. The new clause, however, is over-complicated
and completely illogical at that stage, and we could not accept it in any event on
that basis, but the real point is that we have covered everything the hon. Lady
has covered.
Dr. Harris: The Minister’s last contribution was very helpful in delineating the
difference between us, and I accept that as long as clause 13 covers perception,
as the explanatory notes describe it as doing, then that is the best place to put
the definition. That is just a criticism of new clause 8. However, the question is
whether her reference to reassignment will actually be an obstacle for someone
who, for example, chooses to dress in the clothes of the other gender but
actually has denied thinking about reassignment and just chooses because of
their gender identity to cross-dress. We worry that the Minister’s definition will
exclude those people from protection, because it refers to reassignment, even if
it is just proposing reassignment. That may be the only difference between us,
given what she has just said.
The Solicitor-General: I shall try to make our intention as clear as I can. I am
entirely satisfied that clause 7 fulfils our intention. Clause 13 covers the definition
of discrimination, which is deliberately couched widely enough to include
discrimination by perception and association, and comes to the aid of the
category about which the hon. Member for Hornsey and Wood Green is
particularly troubled.
The explanatory notes state that a person who was “born physically female” and
decides to live as a man,
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“starts and continues to live as a man”,
with no medical intervention at all—just passes as a man—will have undergone
gender reassignment. He will have started that process by proposing to do it in
the first place, and will have continued it, but if he had started it—had proposed
it, but withdrawn—he would still have been covered while he was proposing it. All
the various vacillations of the process—often a very long one, is it not?—are very
adequately covered by the definition, which is our intention, and we have fulfilled
it.
Dr. Harris: The Minister has just described someone who chooses to live as
another gender from the one they were born in. If we take the case of crossdressing, the decision is not always permanent; it is not always an every-day
decision and not always an all-the-time-in-any-day decision. It can be
intermittent. Given what the Minister has just said, can she reassure us now or at
a later stage that she is confident that her definition is wide enough to capture
the need to protect people who, because of their gender identity, and not for the
hell of it, choose on some occasions—not permanently or seeking to do so
permanently—to appear as, and live as the gender other than that into which
they were born?
The Solicitor-General: Will that not be a question of fact in each case? Is it a
characteristic, or it just something somebody fancies doing, not because they are
driven by gender identity, but because they like to cross-dress? I do not know his
name, but whoever is behind Dame Edna Everage cross-dresses for that purpose,
but he is not driven to it. I do not think that Dame Edna will be involved in this
clause, although in every other way she
Column number: 170
is safe with this Government. However, somebody who was driven by a
characteristic would be in the process of gender reassignment, however
intermittently it manifested itself.
It is hard to see why that would not be the case, but I can see that it would be a
question of fact in each case. The person would be rescued anyway by the
association and perception provisions.
Mr. Boswell: The underlying problem may arise from the use of the phrase
“gender reassignment” because that is a relict of the medical process. If I have
correctly understood the concerns expressed by the hon. Member for Oxford,
West and Abingdon, he is worried about people who may manifest some of the
behaviour of someone who is contemplating trans-gender but may have resisted
medical reassignment. The Solicitor-General is saying in effect that anything
about the issue of transsexuality, however tentative, however reversible and
however expressed, is somewhere covered. If that is what she is saying, and she
can reflect on it and assure us that it is so, we would be a lot happier. There is a
worry that once we start setting out criteria that a court has to consider if there
is an accusation of discrimination, people will ask for objective tests, which would
be easy to frustrate or argue against in a particular case and could then cause a
great deal of distress to the individual.
The Solicitor-General: How a court determined the question if the unfortunate
situation that one hopes will not arise ever arose would be a matter for the court.
The use of the term “gender reassignment”, which in the earlier definition did
connote medicality, has now been specifically rid of that component. I cannot say
more often or with more emphasis that we are talking about a personal process
that may or may not have medicality.
Lynne Featherstone rose—
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The Solicitor-General: I will give way, although I have an “angels on the head
of a pin” sense about this debate.
Lynne Featherstone: The debate may hinge on a pin head but it is vitally
important to a particular community. I am seeking reassurance from the Minister
—although I know she feels she has probably already given it. I have
constituents who are indeterminate and would not necessarily be identified as
gender reassigned or as one sex or the other. They are somewhere in between
and unidentifiable physically. I want to make sure that those people are
protected. They may not even be on a journey; they may just be indeterminate
in their gender identity, so there is no reassignment at all. Would that be
covered?
The Solicitor-General: We have not found evidence of discrimination against
people who one might call third sex. We have not found discrimination against
people like that at all. What causes discrimination is characteristics that other
people can see. A state of indecision within oneself or a tentative reflection on
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where one wants to be on the spectrum will not light itself up so that somebody
can discriminate against the person who is thinking or feeling that way.
Column number: 171
Lynne Featherstone: I would argue against that point because there are people
who are indeterminate or third gender of whom it cannot be said which sex they
are and they face discrimination simply because they do not look quite as
expected in either gender.
The Solicitor-General: We have not come across discrimination against any
such people that has not been linked to a separation—however tentative,
however temporary and however partial—of gender identity and real sex.
Mr. Boswell: Would the Minister at least agree that it would be extremely
undesirable in terms of humanity and public policy if any individual who was in
this ambiguous position felt under any pressure to undergo some physical
process of gender reassignment by medication or whatever on the fear that
otherwise they would not be able to avail themselves of defence under the
protective characteristics provisions. The last thing we want is to drive somebody
into doing something they do not want to do in order to get them protections
they feel they need.
The Solicitor-General: There is no suggestion anywhere that a person has to
be driven into a medical process. As I have said innumerable times, quite the
reverse. Gender reassignment, as defined, is a personal process so there is no
question of having to do something medical, let alone something surgical, to fit
the definition.
2.15 pm
The hon. Member for Daventry was worried that the protection would not apply
to young people but it does. In due course I am sure we will have a debate about
age discrimination not applying to people under 18, but all the rest of the statute
does so. I ask the hon. Member for Hornsey and Wood Green not to press the
new clause. I understand why she tabled it, but it was on the false basis that
medicality is the key. I hope that I have explained that it is not.
Dr. Harris: Before my hon. Friend the Member for Hornsey and Wood Green
responds, I should like to make two quick points about what the Minister has just
said. First, the whole Committee is grateful to her for explaining the intention
behind the wording of clause 7. Even though we are discussing it under the hook
of an amendment to clause 4, the wording of clause 7 is critical.
The Minister used two arguments, which are important and I recognise the
intellect behind them. Proposing to undergo a process of reassignment does not
involve medication or medicality. We accept that. Just because part of the
definition in new clause 8 reintroduces that point, it does not mean that we think
that is the criterion. Obviously it is not, because the other three components of
our definition in new clause 8 have nothing to do with being under medical
supervision.
The problem is the use of the term “gender reassignment” and the process of
gender reassignment, to which one must refer to have any protection, even if
protection can be obtained by arguing that the person is proposing to undergo
gender reassignment. The hon. Member for Daventry helpfully suggested the
idea of “considering”,
Column number: 172
but even that would not capture someone who has absolutely decided that they
will not reassign themselves—that is in their own terms. Although the Minister
may say that cross-dressing because of their gender identity is in itself a process
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of gender reassignment, I do not think that it is for Parliament to tell people how
to describe their own processes. Those who do not wish to have gender
reassignment resist the idea that they are seeking gender reassignment simply
because they have a gender identity that involves adopting facets and
characteristics of a gender, for example in the way that they dress, that is
different from the one they were born in.
It would be unfortunate if the Bill ran against the face of advocates for that group
of people. That is why we still think that the definition in clause 7 is
unsatisfactory. The Minister said there is no evidence—another limb of her
argument—that the sort of people we are talking about are discriminated against.
That may or may not be the case. We will have to go back to their
representatives to see whether they can give us some examples. It is generally
one of the benefits of equality law that we can act to provide protection before
there is clear evidence of discrimination. That is exactly what happened under
disability, race and gender, where many more data were made available after the
law came in.
Finally, the Minister says that in any event we can rely on the read-in provisions
of perception in clause 13. Obviously we hope that is true. The problem is that I
do not think it should be necessary for us to use that back-door approach to get
protection in such a limited area, on the basis that if someone is cross-dressing,
other people will perceive that they are gender reassigning even if they feel that
they are not. That might catch it, but it is more than slightly unsatisfactory. The
Minister might accept that it is unsatisfactory from an intellectual point of view,
even if from a practical point of view it might catch almost every case.
The Solicitor-General: I cannot see anything to take exception to in relying on
perception and association. They are key developments in the law of
discrimination and very important components of protecting people. Perception
should cover cross-dressers, whatever the draft would afford.
Nobody here is suggesting how people should define themselves. What we need
to do to nail it finally is to look at new clause 8 and see whether it includes
anybody who is not covered by our clause.
First, the medical definition in subsection (1)(a) is undoubtedly covered by our
clause. Secondly, a person living permanently in the gender role other than their
birth sex is covered. Thirdly, somebody who has received gender recognition
would obviously be covered, and fourthly, somebody
“who has a gender identity that is different from that expected of a person of
their recorded natal sex”,
is covered too. Where is the deficiency in our clause? Each and every one of
those cases is covered, and I have said that at least 15 times.
Lynne Featherstone: I thank the Minister. She has tried hard. Perhaps the
problem is not in the totality of the clause, but in the title of “protected
characteristic”. It is the differential between gender reassignment and gender
identity that for me is the most forceful issue.
Column number: 173
The Solicitor-General: In the hon. Lady’s proposed new clause, a
“person has the protected characteristic of gender identity”
if they fall into one of the four categories that I have just set out. The new clause
that she drafted would not add anything to those categories.
Lynne Featherstone: I thank the Minister, but I am not sure that subsection
(1)(d) of the proposed new clause is covered. It is people with the protected
characteristics who press for change and the community behind them who are
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the most vulnerable, and the ones to whom we have to try to give futureproofing for almost any eventuality on the spectrum, which is barely discussed in
the world as we know it. I am worried, but I will not seek to divide the
Committee. I ask the Government to give a little more thought to that differential
between the words “identity” and “reassignment”, which send out completely
different messages to that community and to others. I beg to ask leave to
withdraw the amendment.
Amendment, by leave, withdrawn.
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Religion or belief
What the Act says
2.50
The protected characteristic of religion or belief includes any religion and any s.10(1) & (2)
religious or philosophical belief. It also includes a lack of any such religion or
belief.

Protected characteristics

2.49
Racial groups can also be defined by exclusion, for example, those of ‘nonBritish’ nationality could form a single racial group.

2.51
For example, Christians are protected against discrimination because of their
Christianity and non-Christians are protected against discrimination because
they are not Christians, irrespective of any other religion or belief they may
have or any lack of one.
2.52
The meaning of religion and belief in the Act is broad and is consistent with
Article 9 of the European Convention on Human Rights (which guarantees
freedom of thought, conscience and religion).
Meaning of religion
2.53
s.10(1)
‘Religion’ means any religion and includes a lack of religion. The term
‘religion’ includes the more commonly recognised religions in the UK such as
the Baha’i faith, Buddhism, Christianity, Hinduism, Islam, Jainism, Judaism,
Rastafarianism, Sikhism and Zoroastrianism. It is for the courts to determine
what constitutes a religion.
2.54
A religion need not be mainstream or well known to gain protection as
a religion. However, it must have a clear structure and belief system.
Denominations or sects within religions, such as Methodists within
Christianity or Sunnis within Islam, may be considered a religion for the
purposes of the Act.
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Protected characteristics

Protected characteristics

Meaning of belief
2.55
s.10(2) Belief means any religious or philosophical belief and includes a lack of belief.
2.56
‘Religious belief’ goes beyond beliefs about and adherence to a religion or its
central articles of faith and may vary from person to person within the same
religion.
2.57
A belief which is not a religious belief may be a philosophical belief. Examples
of philosophical beliefs include Humanism and Atheism.
2.58
A belief need not include faith or worship of a God or Gods, but must affect
how a person lives their life or perceives the world.
2.59
For a philosophical belief to be protected under the Act:
• it must be genuinely held;
• it must be a belief and not an opinion or viewpoint based on the present 		
state of information available;
• it must be a belief as to a weighty and substantial aspect of human life and
behaviour;
• it must attain a certain level of cogency, seriousness, cohesion and 		
importance;
• it must be worthy of respect in a democratic society, not incompatible with
human dignity and not conflict with the fundamental rights of others.
		
Example:
A woman believes in a philosophy of racial superiority for a particular racial
group. It is a belief around which she centres the important decisions in
her life. This is not compatible with human dignity and conflicts with the
fundamental rights of others. It would therefore not constitute a ‘belief’ for
the purposes of the Act.
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Protected characteristics

Manifestation of religion or belief
2.60
While people have an absolute right to hold a particular religion or belief
under Article 9 of the European Convention on Human Rights, manifestation
of that religion or belief is a qualified right which may in certain
circumstances be limited. For example, it may need to be balanced against
other Convention rights such as the right to respect for private and family life
(Article 8) or the right to freedom of expression (Article 10).
2.61
Manifestations of a religion or belief could include treating certain days as
days for worship or rest; following a certain dress code; following a particular
diet; or carrying out or avoiding certain practices. There is not always a clear
line between holding a religion or belief and the manifestation of that religion
or belief. Placing limitations on a person’s right to manifest their religion or
belief may amount to unlawful discrimination; this would usually amount to
indirect discrimination.
		
Example:
An employer has a ‘no headwear’ policy for its staff. Unless this policy can be
objectively justified, this will be indirect discrimination against Sikh men 		
who wear the turban, Muslim women who wear a headscarf and observant
Jewish men who wear a skullcap as manifestations of their religion.
		

Sex

What the Act says
2.62
Sex is a protected characteristic and refers to a male or female of any age. In
relation to a group of people it refers to either men and/or boys, or women
and/or girls.

ss.11(a) & (b),
212(1)

2.63
A comparator for the purposes of showing sex discrimination will be a person
of the opposite sex. Sex does not include gender reassignment (see paragraph
2.21) or sexual orientation (see paragraph 2.64).
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Note to readers
This Guide is part of the series of Case-Law Guides published by the European Court of Human Rights
(hereafter “the Court”, “the European Court” or “the Strasbourg Court”) to inform legal practitioners
about the fundamental judgments and decisions delivered by the Strasbourg Court. This particular
Guide analyses and sums up the case-law on Article 17 of the European Convention on Human Rights
(hereafter “the Convention” or “the European Convention”). Readers will find herein the key
principles in this area and the relevant precedents.
The case-law cited has been selected among the leading, major, and/or recent judgments and
decisions.*
The Court’s judgments and decisions serve not only to decide those cases brought before the Court
but, more generally, to elucidate, safeguard and develop the rules instituted by the Convention,
thereby contributing to the observance by the States of the engagements undertaken by them as
Contracting Parties (Ireland v. the United Kingdom, 18 January 1978, § 154, Series A no. 25, and,
more recently, Jeronovičs v. Latvia [GC], no. 44898/10, § 109, 5 July 2016).
The mission of the system set up by the Convention is thus to determine, in the general interest,
issues of public policy, thereby raising the standards of protection of human rights and extending
human rights jurisprudence throughout the community of the Convention States (Konstantin Markin
v. Russia [GC], 30078/06, § 89, ECHR 2012). Indeed, the Court has emphasised the Convention’s role
as a “constitutional instrument of European public order” in the field of human rights (Bosphorus
Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland [GC], no. 45036/98, § 156, ECHR 2005-VI).
This Guide contains references to keywords for each cited Article of the Convention and its
Additional Protocols. The legal issues dealt with in each case are summarised in a List of keywords,
chosen from a thesaurus of terms taken (in most cases) directly from the text of the Convention and
its Protocols.
The HUDOC database of the Court’s case-law enables searches to be made by keyword. Searching
with these keywords enables a group of documents with similar legal content to be found (the
Court’s reasoning and conclusions in each case are summarised through the keywords). Keywords
for individual cases can be found by clicking on the Case Details tag in HUDOC. For further
information about the HUDOC database and the keywords, please see the HUDOC user manual.

* The case-law cited may be in either or both of the official languages (English or French) of the
Court and the European Commission of Human Rights Unless otherwise indicated, all references are
to a judgment on the merits delivered by a Chamber of the Court. The abbreviation “(dec.)” indicates
that the citation is of a decision of the Court and “[GC]” that the case was heard by the Grand
Chamber. Chamber judgments that were not final when this update was finalised are marked with
an asterisk (*).
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Article 17 of the Convention – Prohibition of abuse of rights
“Nothing in [the] Convention may be interpreted as implying for any State, group or person any right to
engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms set
forth herein or at their limitation to a greater extent than is provided for in the Convention.”

HUDOC keywords
Prohibition of abuse of rights (17) – Destruction of rights and freedoms (17) – Excessive limitation on
rights and freedoms (17)

I. Introduction
1. Article 17 prohibits the destruction of and excessive limitation on the rights and freedoms set
forth in the Convention. It applies to States, groups and individuals.
2. The text of Article 17 is derived from Article 30 of the Universal Declaration of Human Rights
(1948). Equivalent provisions to Article 17 are also found in the International Covenant on Civil and
Political Rights (1966), the American Convention on Human Rights (1969) and the Charter of
Fundamental Rights of the European Union (2000).
3. This fundamental provision of the Convention is designed to safeguard the rights listed therein by
protecting the free operation of democratic institutions (German Communist Party (KPD) v. Germany,
Commission decision, 1957).
4. Article 17 was included in the Convention as it could not be ruled out that a person or a group of
persons would attempt to rely on the rights enshrined in the Convention to derive the right to
conduct activities intended to destroy those very same rights (Perinçek v. Switzerland [GC], 2015,
§ 113; Ždanoka v. Latvia [GC], 2006, § 99 with reference to the preparatory work on the
Convention). In particular, it is not at all improbable that totalitarian movements, organised in the
form of political parties, might do away with democracy, after prospering under the democratic
regime, there being examples of this in modern European history (Refah Partisi (the Welfare Party)
and Others v. Turkey [GC], 2003, § 99).
5. In view of the very clear link between the Convention and democracy, no one must be authorised
to rely on the Convention’s provisions in order to weaken or destroy the ideals and values of a
democratic society (Refah Partisi (the Welfare Party) and Others v. Turkey [GC], 2003, § 99). The
general purpose of Article 17 is therefore to prevent totalitarian or extremist groups from exploiting
in their own interests the principles enunciated by the Convention (W.P. and Others v. Poland (dec.),
2004; Paksas v. Lithuania [GC], 2011, § 87).
6. Article 17 is linked to the concept of “democracy capable of defending itself” (Vogt v. Germany,
1995, §§ 51 and 59; Ždanoka v. Latvia [GC], 2006, § 100; Erdel v. Germany (dec.), 2007; Perinçek
v. Switzerland [GC], 2015, § 242).
7. Some compromise between the requirements of defending democratic society and individual
rights is inherent in the Convention system. In order to guarantee the stability and effectiveness of a
democratic system, the State may be required to take specific measures to protect itself while
carefully evaluating their scope and consequences (Ždanoka v. Latvia [GC], 2006, §§ 99-100;
Petropavlovskis v. Latvia, 2015, §§ 71-72).
8. In prohibiting the “abuse of rights” Article 17 is geared to providing democracies with the means
of combating acts and activities which destroy or unduly restrict fundamental rights and freedoms,
whether those acts or activities are carried out by a “State”, a “group” or an “individual” (Bîrsan
v. Romania (dec.), 2016, § 68).
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II. General principles
A. Addressees of Article 17
1. States
9. In so far as Article 17 refers to States, the word “State” necessarily refers to States Parties to the
Convention (Bîrsan v. Romania (dec.), 2016, § 71).
10. Article 17 has two effects. Firstly, it prevents States Parties from using any of the provisions of
the Convention in order to destroy the rights and freedoms safeguarded therein. Secondly, it
prevents the States Parties from relying on a Convention provision in order to limit the rights and
freedoms which that provision safeguards to a greater extent than is provided for in the Convention
(Bîrsan v. Romania (dec.), 2016, § 71).
11. Article 17 has been relied on in alleging that a State has acted in a manner aimed at the
destruction of any of these rights and freedoms or at limiting them to a greater extent than is
provided for in the Convention (Mozer v. the Republic of Moldova and Russia [GC], 2016, § 222). So
far, no State has ever been condemned on this ground.
12. In some cases, referring to its findings under the substantive provisions of the Convention, the
Court did not consider it necessary also to examine the case under Article 17 (Engel and Others v. the
Netherlands, 1976, § 104; Sporrong and Lönnroth v. Sweden, 1982, § 76; Ulusoy and Others v.
Turkey, 2007, § 59).
13. In other cases, the Court rejected such complaints for lack of evidence that the respondent State
had set out deliberately to destroy any of the rights relied on by the applicant, or to limit any of
these rights to a greater extent than is provided for in the Convention (Bîrsan v. Romania (dec.),
2016, § 71; Seurot v. France (dec.), 2004; Preda and Dardari v. Italy (dec.), 1999; see also X., Y. and Z.
v. the United Kingdom, Commission decision, 1982; Contrada v. Italy, Commission decision, 1997).
14. A complaint alleging a breach of Article 17 on account of the verification by the domestic
authorities of the Convention compliance of the contested measures falls outside the scope of that
Article (Mărgărit and Others v. Romania (dec.) [Committee], 2019, § 47; AEI Investment Industry
S.R.L. and Others v. Romania (dec.) [Committee], 2020, § 51).
15. In Mozer v. the Republic of Moldova and Russia [GC], 2016, the applicant complained of a breach
of Article 17 by both respondent States on account of their tolerance towards the unlawful regime
installed in the self-proclaimed “Moldavian Republic of Transdniestria”, which did not recognise any
rights set forth in the Convention. The Court considered that the complaint fell outside the scope of
Article 17 (§ 223).
16. In Ashingdane v. the United Kingdom, 1985, the applicant, a mental patient, had to endure the
stricter regime at a special psychiatric hospital for nineteen months longer than his mental health
required, because of his belated transfer to a regular psychiatric hospital. As the place and
conditions of his detention at the special hospital with the stricter regime did not cease to be those
capable of accompanying “the lawful detention of a person of unsound mind”, the Court was unable
to find that, contrary to Article 17, the applicant’s right to liberty and security of person was limited
to a greater extent than that provided for under Article 5 § 1 (e) (§ 47).

2. Groups and individuals
17. In so far as it refers to groups and individuals, the purpose of Article 17 is to make it impossible
for them to derive from the Convention a right to engage in any activity or perform any act aimed at
destroying any of the rights and freedoms set forth in the Convention (Lawless v. Ireland (no. 3),
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1961, § 7 of “the Law” part; Orban and Others v. France, 2009, § 33; Paksas v. Lithuania [GC], 2011,
§ 87; Roj TV A/S v. Denmark (dec.), 2018, § 30; Šimunić v. Croatia (dec.), 2019, § 37).
18. The remaining part of the present Guide will deal with Article 17 as applied to groups and
individuals.

B. Abuse of rights
1. The notion of abuse of rights
19. The concept of “abuse” features in Article 17 and in Article 35 § 3 (a) (abuse of the right of
individual application). It refers to its ordinary meaning according to general legal theory – namely,
the harmful exercise of a right by its holder in a manner that is manifestly inconsistent with or
contrary to the purpose for which such right is granted/designed (Miroļubovs and Others v. Latvia,
2009, §§ 62 and 65; S.A.S. v. France [GC], 2014, § 66).
20. In order to establish whether a particular conduct amounts to an abuse of rights, the Court
scrutinises the aims which an applicant pursues when relying on the Convention and their
compatibility with this instrument.
21. Article 17 is relevant where an applicant seeks to deflect a Convention provision from its real
purpose by taking advantage of the right it guarantees in order to justify, promote or perform acts
that:
 are contrary to the text and spirit of the Convention (M’Bala M’Bala v. France (dec.), 2015;
Garaudy v. France (dec.), 2003; Kasymakhunov and Saybatalov v. Russia, 2013; W.P. and
Others v. Poland (dec.), 2004; Witzsch v. Germany (no. 2) (dec.), 2005; Pastörs v. Germany,
2019, § 46);
 are incompatible with democracy and/or other fundamental values of the Convention
(Perinçek v. Switzerland [GC], 2015, § 114; Pavel Ivanov v. Russia (dec.), 2007; Norwood v.
the United Kingdom (dec.), 2004; Roj TV A/S v. Denmark (dec.), 2018, § 48; Romanov v.
Ukraine [Committee], 2020, § 164);
 infringe the rights and freedoms recognised therein (Lawless v. Ireland (no. 3), 1961, § 7 of
“the Law” part; Varela Geis v. Spain, 2013, § 40; Molnar v. Romania (dec.), 2012).
22. Such acts, if allowed, would contribute to the destruction of the rights and freedoms set forth in
the Convention (Garaudy v. France (dec.), 2003; Kasymakhunov and Saybatalov v. Russia, 2013).

2. Abuse of rights and abuse of the right of individual application (Article 35 § 3 (a))
23. Where an applicant seeks to vindicate his or her Convention rights in a way that blatantly
violates the rights and values protected by the Convention, such conduct may qualify as an abuse of
the right of individual application within the meaning of Article 35 § 3 (a) (Koch v. Poland (dec.),
2017, § 32; see also the Practical Guide on Admissibility Criteria, under “Abuse of the right of
application”).
24. In Koch v. Poland (dec.), 2017, the applicant used force to remove hair samples from both his
former wife and his daughter in an attempt to prove that he was not the father of the latter. In the
Convention proceedings, he complained under Articles 6 and 8 that he had not been able to bring
proceedings before the domestic courts to disavow his paternity. Having regard to Article 17, the
Court found, in the exceptional circumstances of that case, that by relying on Article 8 before the
Court on the basis of evidence obtained in violation of other people’s Convention rights, the
applicant had abused his right of individual petition (§§ 31-34).
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3. Fundamental values of the Convention
25. When assessing an applicant’s conduct and aims in the light of Article 17, the Court takes into
account the values proclaimed and guaranteed by the Convention, particularly as expressed in its
Preamble (Delfi AS v. Estonia [GC], 2015, § 136; Garaudy v. France (dec.), 2003; M’Bala M’Bala v.
France (dec.), 2015), as well as the fundamental ideals and values underlying the Convention and a
democratic society (Lehideux and Isorni v. France, 1998, § 53; Paksas v. Lithuania [GC], 2011, § 87;
Romanov v. Ukraine [Committee], 2020, § 164), such as:
 Justice and peace (M’Bala M’Bala v. France (dec.), 2015; Garaudy v. France (dec.), 2003;
D.I. v. Germany, Commission decision, 1996; Marais v. France, Commission decision, 1996;
Karatas and Sari v. France, Commission decision, 1998);
 effective political democracy and free elections (Romanov v. Ukraine [Committee], 2020,
§ 164; Ždanoka v. Latvia [GC], 2006, §§ 98-99; Refah Partisi (the Welfare Party) and Others
v. Turkey [GC], 2003, § 99; Kühnen v. Germany, Commission decision, 1988);
 peaceful settlement of international conflicts and sanctity of human life (Hizb ut-Tahrir and
Others v. Germany (dec.), 2012, § 74; Kasymakhunov and Saybatalov v. Russia, 2013,
§ 106);
 tolerance, social peace and non-discrimination (Pavel Ivanov v. Russia (dec.), 2007;
Norwood v. the United Kingdom (dec.), 2004; Belkacem v. Belgium (dec.), 2017);
 gender equality (Kasymakhunov and Saybatalov v. Russia, 2013, § 110);
 coexistence of members of society free from racial segregation (Vona v. Hungary, 2013,
§ 57).

4. Aims prohibited by Article 17
26. Article 17 prevents applicants from relying on the Convention in order to perform, promote
and/or justify acts amounting to or characterised by:
 hatred (Perinçek v. Switzerland [GC], 2015, §§ 115 and 230; Molnar v. Romania (dec.),
2012; Belkacem v. Belgium (dec.), 2017; Lilliendahl v. Iceland (dec.), 2020, § 39);
 violence (Hizb ut-Tahrir and Others v. Germany (dec.), 2012, § 73; Kasymakhunov and
Saybatalov v. Russia, 2013, § 106; Kaptan v. Switzerland (dec.), 2001; Belkacem v. Belgium
(dec.), 2017; Romanov v. Ukraine [Committee], 2020, §§ 163-166);
 xenophobia and racial discrimination (Jersild v. Denmark, 1994, § 35; Glimmerveen and
Hagenbeek v. the Netherlands, Commission decision, 1979; Féret v. Belgium, 2009);
 anti-Semitism (Pavel Ivanov v. Russia (dec.), 2007; W.P. and Others v. Poland (dec.), 2004);
 islamophobia (Norwood v. the United Kingdom (dec.), 2004; Seurot v. France (dec.), 2004;
Soulas and Others v. France, 2008);
 terrorism and war crimes (Orban and Others v. France, 2009, § 35; Leroy v. France, 2008,
§ 27; Roj TV A/S v. Denmark (dec.), 2018, §§ 46-47);
 negation and revision of clearly established historical facts, such as the Holocaust (Lehideux
and Isorni v. France, 1998, § 47; M’Bala M’Bala v. France (dec.), 2015; Garaudy v. France
(dec.), 2003; Witzsch v. Germany (no. 2) (dec.), 2005);
 contempt for victims of the Holocaust, of a war and/or of a totalitarian regime (Witzsch
v. Germany (no. 2) (dec.), 2005; Fatullayev v. Azerbaijan, 2010, § 81; Vajnai v. Hungary,
2008, § 25; Fáber v. Hungary, 2012, § 58; Pastörs v. Germany [Committee], 2019, § 39);
 totalitarian ideology and other political ideas incompatible with democracy (Lehideux and
Isorni v. France, 1998, § 53; Vona v. Hungary, 2013, § 36; Vajnai v. Hungary, 2008, § 25;
Kasymakhunov and Saybatalov v. Russia, 2013, §§ 108-113; Refah Partisi (the Welfare
Party) and Others v. Turkey [GC], 2003, § 132; Schimanek v. Austria (dec.), 2000; Kühnen v.
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Germany, Commission decision, 1988; German Communist Party (KPD) v. Germany,
Commission decision, 1957).
27. Where an applicant pursues one or more of the above aims, Article 17 is relevant. The Court
may, however, choose to deal with such matters without reliance on Article 17 (Zana v. Turkey,
1997; Sürek v. Turkey (no. 1) [GC], 1999; Balsytė-Lideikienė v. Lithuania, 2008; Vejdeland and Others
v. Sweden, 2012; Smajić v. Bosnia and Herzegovina (dec.), 2018; see also the Case-Law Guides on
Article 11 and on Article 10 of the Convention).
28. Where an applicant pursues aims of a different nature, though possibly reprehensible, Article 17
is not relevant.
29. In Paksas v. Lithuania [GC], 2011, the applicant, a former President of Lithuania, was barred
from standing in the presidential and parliamentary elections as a result of his removal from office
following impeachment proceedings. While in office as President, he had, unlawfully and for his own
personal ends, granted Lithuanian citizenship to a Russian businessman, disclosed a State secret to
the latter and exploited his own status to exert undue influence on a private company for the
benefit of close acquaintances. In the Government’s submission, the applicant’s real aim was to use
the Convention machinery to gain political revenge and to be re-elected President. The Court,
however, found that allegation immaterial: there was no indication that the applicant was pursuing
an aim of the same nature as the aims prohibited by Article 17 (§ 89). It found a breach of Article 3
of Protocol No. 1, being unconvinced of the importance of the applicant’s disqualification for the
preservation of the democratic order in Lithuania (§ 107).
30. In Palusinski v. Poland (dec.), 2006, the applicant was convicted on account of the book he wrote
in which he incited readers to use narcotics by describing them as beneficial to mental and physical
health. Even though the views expressed by the applicant were against the domestic anti-drug
policy, the Court was not convinced by the Government’s argument that his application should be
regarded as an abuse of rights within the meaning of Article 17. The applicant could therefore rely
on Article 10. The Court eventually rejected his application as manifestly ill-founded, finding that his
conviction was proportionate to the legitimate aim of the protection of health and morals.
31. In Rubins v. Latvia, 2015, the applicant, a university professor, was dismissed in the context of a
dispute over the abolition of his department, after he had informed the rector of his intention to
disclose to the public the issues of plagiarism and mismanagement of State funds should the latter
fail to settle the dispute on the terms proposed by the applicant. The Government claimed that the
applicant’s email to his employer contained blackmail and undisguised threats and could therefore
not be covered by the protection of Article 10. The Government invited the Court to apply Article 17,
arguing that the approach followed in Holocaust denial and related cases should not be interpreted
in too restrictive a manner. The Court did not accede to this proposal, being unable to conclude from
the text of the impugned email that it contained anything aimed at weakening or destroying the
ideals and values of a democratic society (§§ 41 and 48). The Court eventually found a violation of
Article 10.
32. In Katamadze v. Georgia (dec.), 2006, the applicant, a journalist, was convicted for having
published inaccurate information and offensive comments about other journalists. For the
Government, the applicant, whose only aim was to insult the persons concerned and to destroy their
rights, abused her freedom of expression. The Court found that the Government’s arguments fell
within the province of paragraph 2 of Article 10 and did not consider it necessary to examine them
also under Article 17. As the applicant was unable to show that her statements did not constitute a
gratuitous personal attack, her application was declared manifestly ill-founded.
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5. Importance of context
33. In order to establish whether the applicant pursues any of the aims prohibited by Article 17, the
Court examines the “main content”, “general tone” or “general tenor” of his or her acts (M’Bala
M’Bala v. France (dec.), 2015, § 41; Garaudy v. France (dec.), 2003; Seurot v. France (dec.), 2004) and
their “immediate and wider context” (Perinçek v. Switzerland [GC], 2015, § 239).
34. It is only by a careful examination of the context that one can draw a meaningful distinction
between conduct or language which, though shocking and offensive, is protected by the Convention
and that which forfeits its right to tolerance in a democratic society (Vajnai v. Hungary, 2008, § 53;
Fáber v. Hungary, 2012, § 36). Location and timing of the impugned conduct play an important role
in this respect (ibid., § 55).

6. Impact of impugned conduct
35. The Court can take into account the impact of the applicant’s conduct, when deciding whether it
amounts to an abuse of Convention rights.
36. For instance, in Open Door and Dublin Well Woman v. Ireland, 1992, when arguing for the
necessity of an injunction restraining counselling agencies from providing pregnant women with
information on abortion facilities abroad, the respondent Government relied on Article 17 to submit
that Article 10 should not be interpreted in such a manner as to limit, destroy or derogate from the
right to life of the unborn child. In other words, Article 17 precluded the applicants from exercising
their freedom to impart information in a way that infringed the right to life of the unborn. The Court
observed that the injunction had not prevented Irish women from having abortions abroad and that
the information it had sought to restrain was available from other sources. Accordingly, it was not
the interpretation of Article 10 but the position in Ireland as regards the implementation of the
domestic law that had made possible the continuance of the current level of abortions obtained
abroad (§§ 76 and 78-79). Moreover, the counsellors of the applicant agencies had neither
advocated nor encouraged abortion, and there could be little doubt that following such counselling
there had been women who had decided against a termination of pregnancy. Accordingly, the link
between the provision of information and the destruction of unborn life had not been as definite as
contended (§ 75). The Court thus implicitly ruled out that the applicants’ counselling activities had
been aimed at destroying the right to life of the unborn or had had any serious impact on the level of
abortions obtained abroad at the material time. It decided not to apply Article 17 and found a
violation of Article 10, having regard to the over broad and disproportionate character of the
impugned injunction (§§ 74 and 80).
37. In Roj TV A/S v. Denmark (dec.), 2018, the Court had regard, inter alia, to the fact that the
applicant company had disseminated views supporting terrorist activity to a wide audience through
television broadcasting and, by reason of Article 17, declared its application incompatible ratione
materiae with the provisions of the Convention.
38. At the same time, an allegedly insignificant impact of the impugned conduct does not rule out
the relevance of Article 17.
39. For example, in Witzsch v. Germany (no. 2) (dec.), 2005, the Court considered irrelevant the fact
that the applicant had denied Hitler’s and the National Socialists’ responsibility for the Holocaust in a
private letter and not before a larger audience. For the Court, by virtue of Article 17, the applicant
could not rely on Article 10 regarding those statements and his application was declared
incompatible ratione materiae with the provisions of the Convention.
40. In R.L. v. Switzerland (dec.), 2003, the police seized two CDs and three musical records, which
had been sent to the applicant by post, on the grounds that they propagated racism, supported use
of force and could serve to radicalise extremist groups. The applicant maintained that the goods
ordered were only meant for his personal use, and did not serve any commercial purpose. The Court
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relied on Article 17 in substance: in so far as such materials were directed against the Convention’s
underlying values, the interference in issue was “necessary in a democratic society”. The applicant’s
complaint under Article 10 was thus rejected as manifestly ill-founded.
41. In Norwood v. the United Kingdom (dec.), 2004, the Court disregarded the applicant’s argument
that the poster, which was found to constitute a public expression of attack on all Muslims in the
United Kingdom, had been displayed in a rural area not greatly afflicted by racial or religious tension,
and there was thus no evidence that a single Muslim had seen it. Article 17 was applied directly and
the application was rejected as being incompatible ratione materiae with the provisions of the
Convention.
42. In Romanov v. Ukraine [Committee], 2020, the Court did not give any weight to the applicant’s
submission that the 1,500 copies of the printed material calling for an armed revolt against the
constitutional order, which he and his co-defendants had distributed, had been incapable of harming
the State, let alone bringing about such an outcome. His complaint under Article 10 was rejected
(incompatible ratione materiae) as a result of the direct application of Article 17 (§§ 152 and 160).

C. Different uses of Article 17
43. So far, the Court has resorted to Article 17 when dealing with issues under Articles 9, 10, 11, 13,
14, 35 § 3 (a) of the Convention and Articles 1 and 3 of Protocol No. 1. Depending on the nature of a
case, the Court can apply Article 17 directly or use it as an aid in interpretation. A table in the
Appendix presents an overview of different uses of Article 17 in conjunction with other provisions of
the Convention.

1. Direct application
44. Where an applicant is essentially seeking to use a substantive Convention provision as a basis for
a right to perform any act or to engage in any activity aimed at destroying any of the rights and
freedoms set forth in the Convention, the Court applies Article 17 and rejects his or her complaint as
being incompatible ratione materiae with the provisions of the Convention, pursuant to Article 35
§§ 3 and 4 (Pavel Ivanov v. Russia (dec.), 2007; Belkacem v. Belgium (dec.), 2017, § 37; Kasymakhunov
and Saybatalov v. Russia, 2013).
45. The Court can apply Article 17 of its own motion and declare an application inadmissible de
plano (Pavel Ivanov v. Russia (dec.), 2007; Norwood v. the United Kingdom (dec.), 2004; Belkacem v.
Belgium (dec.), 2017; Witzsch v. Germany (no. 2) (dec.), 2005; Roj TV A/S v. Denmark (dec.), 2018).
Where an application was communicated to the respondent Government, the latter’s failure to raise
an objection on the basis of Article 17 does not preclude the Court from examining the question of
its direct application (Romanov v. Ukraine [Committee], 2020, § 161).

a. Accessory nature and effect of Article 17
46. Article 17 can only be applied in conjunction with the substantive provisions of the Convention
(Mozer v. the Republic of Moldova and Russia [GC], 2016, § 222).
47. Article 17 is negative in scope (Lawless v. Ireland (no. 3), 1961, § 7 of “the Law” part). Its effect is
to negate the exercise of the Convention right that the applicant seeks to vindicate in the
proceedings before the Court (Perinçek v. Switzerland [GC], 2015, § 114; Lilliendahl v. Iceland (dec.),
2020, § 25).
48. Article 17 operates to exclude or remove Convention protection (Bingöl v. Turkey, 2010, § 32).
By virtue of Article 17, an act or activity aimed at destroying any of the rights and freedoms set forth
in the Convention is removed from the protection of the relevant substantive provision of the
Convention, which is therefore inapplicable.
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b. Scope of application
49. Article 17 does not deprive persons who seek to destroy the rights and freedoms set forth in the
Convention of the general protection of the rights and freedoms guaranteed therein. It merely
precludes such persons from deriving from the Convention a right to engage in any activity or
perform any act aimed at the destruction of any of the rights and freedoms set forth therein
(Lawless v. Ireland, Commission’s report, 1959, § 141).
50. In a sense, Article 17 is of a limited scope: it applies to persons who threaten the democratic
system of the member States only to an extent strictly proportionate to the seriousness and
duration of such threat (De Becker v. Belgium, Commission’s report, 1960, § 279).
51. In particular, Article 17 cannot be used to deprive an individual of his rights and freedoms
permanently merely because at some given moment he displayed totalitarian convictions and acted
accordingly (De Becker v. Belgium, Commission’s report, 1960, § 279).
52. In De Becker v. Belgium, Commission’s report, 1960, the applicant, a journalist, was unable to
exercise his profession as a result of his conviction for collaborating with the German authorities in
Belgium during the Second World War. Even though his past conduct could be considered as falling
within the scope of Article 17, there was no proof that, in 1960, at the time of the examination of his
case by the Commission, he had intended to recover his freedom of expression with a view to
abusing it, for instance, by praising the Nazi regime. The Commission thus refused to apply Article 17
and examined the merits of the applicant’s complaint under Article 10.
53. The Court was prepared to follow the same approach in Ždanoka v. Latvia [GC], 2006. In that
case, the applicant, a leading member of the Communist Party, was disqualified from elective office
on account of her activities in that party, which had continued even after the party had attempted to
bring about a coup d’état in 1991. When examining the applicant’s complaints under Articles 10 and
11, a Chamber of the Court refused to apply Article 17, as the impugned measure had been based on
the applicant’s previous political involvement, while her current public activities did not reveal a
failure to comply with the fundamental values of the Convention (§ 109 of the Chamber judgment).
The Grand Chamber, to which the case had been referred, did not deal with the question of
application of Article 17 in this context, as it decided not to examine the case from the point of view
of Articles 10 and 11 (§ 141 of the Grand Chamber judgment). However, it referred to Article 17
when finding no violation of Article 3 of Protocol No. 1. (The judgment of the Grand Chamber is
examined in more detail below, in Part III, under “Communism”.)
54. As a general rule, the Court is cautious not to rule beyond the scope of the case. Consistently,
when deciding on the application of Article 17, it will disregard any display of prohibited aims which,
though related to or even simultaneous with the facts of the case, does not, strictly speaking, fall
within its scope. The case of Ifandiev v. Bulgaria [Committee], 2019, provides an illustration of this
principle: the applicant incurred civil liability for having made, in his book The Shadow of Zion, two
untrue statements of fact, namely that a trade-union leader was a Freemason and a communist
connected with the former secret services. The Government argued that the book in question
preached antisemitism and that the applicant’s statements, which were subject of his application to
the Court, had to be seen within the overall context of his writings. The Court, however, disagreed
with this argument. Noting that the Government’s Article 17 allegations did not concern “the
impugned statements”, that is, the ones which resulted in the applicant’s civil liability, the Court
refused to apply Article 17 and found a breach of Article 10, as the quantum of damages awarded to
the trade-union leader was manifestly disproportionate (§§ 22-25).

c. Rights not covered by Article 17
55. To achieve the general purpose of Article 17 (see “Introduction” above), it is not necessary to
take away every one of the rights and freedoms guaranteed in the Convention from persons found
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to be engaged in activities aimed at the destruction of any of those rights and freedoms (Lawless v.
Ireland (no. 3), 1961, § 6 of “the Law” part; Roj TV A/S v. Denmark (dec.), 2018, § 30; Šimunić v.
Croatia (dec.), 2019, § 37).
56. Such persons are entitled to avail themselves of the Convention provisions which, if invoked,
would not facilitate the attempt to derive therefrom a right to engage in activities aimed at the
destruction of “any of the rights and freedoms set forth in the Convention”. These provisions
concern duties of the public authorities towards all individuals. Such duties are not affected by
Article 17 (Lawless v. Ireland, Commission’s report, 1959, § 141).
57. In particular, Article 17, which is negative in scope, cannot be construed a contrario as depriving
a person of the fundamental individual rights guaranteed by Articles 5, 6 and 7 of the Convention
(Lawless v. Ireland (no. 3), 1961, § 7 of “the Law” part; Varela Geis v. Spain, 2013, § 40; Hizb ut-Tahrir
and Others v. Germany (dec.), 2012, § 85; Marini v. Albania, 2007, § 90; Ould Dah v. France (dec.),
2009).
58. In Lawless v. Ireland (no. 3), 1961, at the time of his arrest, the applicant was personally engaged
in the activities of the Irish Republican Army which carried out acts of violence to put an end to
British sovereignty in Northern Ireland. He was detained for several months, without charge or trial,
under the Offences against the State Act. Neither the Commission nor the Court endorsed the
Government’s submissions to the effect that no State, group or person engaged in activities falling
within the terms of Article 17 could rely on any of the provisions of the Convention. The Convention
bodies took instead the view that Article 17 did not preclude the applicant from claiming the
protection of Articles 5 and 6. Article 17 was inapplicable as the applicant had not relied on the
Convention in order to justify or perform acts contrary to the rights and freedoms recognised
therein but to complain of having been deprived of the guarantees granted by Articles 5 and 6
(§§ 5-7 of “the Law” part).
59. In Varela Geis v. Spain, 2013, the applicant, a bookshop owner, was convicted of the offence of
“justifying genocide”, as most of the publications on sale in his shop glorified National Socialism,
denied the Holocaust and contained incitements to discrimination and hatred against the Jewish
community. The Government requested the Court to declare the application inadmissible, arguing
that the message conveyed by all the material seized from the applicant was contrary to the spirit
and letter of the Convention. The Court observed that the applicant had not relied on the
Convention to justify or perform acts infringing the rights and freedoms set forth therein, but had
complained that he had been denied the safeguards afforded by Article 6. Accordingly, Article 17 of
the Convention was not applicable (§§ 29 and 40).
60. In Marini v. Albania, 2007, the Court likewise dismissed the Government’s objection that the
applicant was precluded by Article 17 from relying on the provisions of Article 6 in so far as he had
requested the Court to find the domestic courts’ decisions unconstitutional (§§ 87-91).
61. In Ould Dah v. France (dec.), 2009, the applicant, a Mauritanian army officer, was convicted by a
French court for acts of torture committed in Mauritania and covered by a Mauritanian amnesty law.
He complained that the French court had applied French rather than Mauritanian law, in a manner
incompatible with Article 7. Even though the applicant had committed acts contrary to Article 3, the
Court found that he could not be prevented from relying on Article 7 by virtue of Article 17.

d. Rights covered by Article 17
62. Article 17 covers essentially those rights which, if invoked, would facilitate the attempt to derive
therefrom a right to engage in activities aimed at the destruction of “any of the rights and freedoms
set forth in the Convention” (Lawless v. Ireland (no. 3), 1961, § 6 of “the Law” part; Preda and
Dardari v. Italy (dec.), 1999).
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63. The Convention bodies have thus far applied Article 17 in conjunction with the following
substantive provisions:
 Article 9 (Hizb ut-Tahrir and Others v. Germany (dec.), 2012; Kasymakhunov and
Saybatalov v. Russia, 2013; German Communist Party (KPD) v. Germany, Commission
decision, 1957);
 Article 10 (Pavel Ivanov v. Russia (dec.), 2007; Belkacem v. Belgium (dec.), 2017; M’Bala
M’Bala v. France (dec.), 2015; Hizb ut-Tahrir and Others v. Germany (dec.), 2012;
Kasymakhunov and Saybatalov v. Russia, 2013; German Communist Party (KPD) v.
Germany, Commission decision, 1957; Norwood v. the United Kingdom (dec.), 2004;
Garaudy v. France (dec.), 2003; Glimmerveen and Hagenbeek v. the Netherlands,
Commission decision, 1979; Witzsch v. Germany (no. 2) (dec.), 2005; Roj TV A/S v. Denmark
(dec.), 2018; Romanov v. Ukraine [Committee], 2020).
 Article 11 (Hizb ut-Tahrir and Others v. Germany (dec.), 2012; Kasymakhunov and
Saybatalov v. Russia, 2013; W.P. and Others v. Poland (dec.), 2004; German Communist
Party (KPD) v. Germany, Commission decision, 1957);
 Article 13 in conjunction with Article 14 (Hizb ut-Tahrir and Others v. Germany (dec.),
2012);
 Article 14 in conjunction with Articles 9, 10 and/or 11 (Kasymakhunov and Saybatalov
v. Russia, 2013; Norwood v. the United Kingdom (dec.), 2004; Pavel Ivanov v. Russia (dec.),
2007; W.P. and Others v. Poland (dec.), 2004);
 Article 3 of Protocol No. 1 (Glimmerveen and Hagenbeek v. the Netherlands, Commission
decision, 1979).
64. The applicants’ complaints under the cited provisions were rejected as incompatible ratione
materiae with the provisions of the Convention.

e. When to apply Article 17
65. Article 17 is only applicable on an exceptional basis and in extreme cases (Paksas v. Lithuania
[GC], 2011, § 87 in fine; Perinçek v. Switzerland [GC], 2015, § 114; Roj TV A/S v. Denmark (dec.),
2018, § 46; Šimunić v. Croatia (dec.), 2019, § 38; Pastörs v. Germany, 2019, § 37). The threshold for
its applicability is therefore high (Lilliendahl v. Iceland (dec.), 2020, § 26).
66. Article 17 should only be resorted to if it is immediately clear that the applicant attempted to
rely on the Convention to engage in an activity or perform acts that are clearly contrary to the values
of the Convention and aimed at the destruction of the rights and freedoms laid down in it (Perinçek
v. Switzerland [GC], 2015, §§ 114-115; Roj TV A/S v. Denmark (dec.), 2018, § 31; Šimunić v. Croatia
(dec.), 2019, § 38; Pastörs v. Germany, 2019, § 37; Lilliendahl v. Iceland (dec.), 2020, §§ 25-26). In
other words, it should be applied if prima facie the applicant’s conduct reveals an act aimed at the
destruction of the rights and freedoms set forth in the Convention or an intention to engage in such
an act (Vona v. Hungary, 2013, § 38).
67. In order to justify the application of Article 17, the display of prohibited aims should be
sufficiently serious (Soulas and Others v. France, 2008, § 48) and unequivocal (Leroy v. France, 2008,
§ 27). However, as shown in the context of freedom of expression, Article 17 does not only apply to
explicit and direct remarks that do not require any interpretation. A blatant display of aims
prohibited by Article 17 under the guise of an artistic production of a satirical or provocative nature
was found to be as dangerous as a full-fledged and immediate attack and therefore did not deserve
protection under the Convention (M’Bala M’Bala v. France (dec.), 2015, § 40).
68. The Court has shown itself to be reluctant to apply Article 17 directly where a restriction of the
applicant’s rights is of a considerable gravity (Vona v. Hungary, 2013, § 36) or where the applicant’s
acts or statements call for an elevated level of protection under the Convention and any interference
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with the relevant right would therefore warrant the closest scrutiny on the part of the Court (for
instance, regarding statements made by an elected representative in Parliament, see Pastörs v.
Germany, 2019, § 39).
69. Where the decisive point under Article 17 – whether the applicant attempted to rely on the
Convention to engage in an activity or perform acts directed against the values of the Convention
and aimed at the destruction of the rights and freedoms laid down in it – is not immediately clear
and overlaps with the question whether the interference with the applicant’s rights was “necessary
in a democratic society”, the question whether Article 17 is to be applied is joined to the merits of
the applicant’s complaint under the relevant substantive provision of the Convention (Perinçek v.
Switzerland [GC], 2015, § 115). In such cases, the Court rules on the application of Article 17 in the
light of all the circumstances of the case, after considering the question of compliance with the
substantive provision in issue. So far, the Court has decided either not to apply Article 17, after
examining the merits of the applicant’s complaint (Lehideux and Isorni v. France, 1998, §§ 38 and 58;
United Communist Party of Turkey and Others v. Turkey, 1998, §§ 32 and 60; Socialist Party and
Others v. Turkey, 1998, §§ 29 and 53; Soulas and Others v. France, 2008, §§ 23 and 48; Féret v.
Belgium, 2009, §§ 52 and 82; Ibragim Ibragimov and Others v. Russia, 2018, § 63; Perinçek v.
Switzerland [GC], 2015, § 282; Stern Taulats and Roura Capellera v. Spain, 2018, § 42), or not to rule
on the question of its application (Atamanchuk v. Russia*, 2020, § 74).

2. Aid in interpretation of substantive provisions of the Convention
70. The Court relies on Article 17 as an aid in the interpretation of the substantive provisions of the
Convention.
71. Regarding its particular function, Article 17 is often used to reinforce a conclusion about the
necessity of the interference with the applicants’ rights. The fact that an applicant seeks to use a
Convention right with an aim contrary to the text and spirit of the Convention weighs heavily in the
assessment of the necessity of the interference complained of (Williamson v. Germany (dec.), 2019,
§ 26; Pastörs v. Germany, 2019, § 36).
72. When considering the question of compliance with the substantive provisions referred to by the
applicants, the Court assesses the requirements of these provisions in the light of Article 17
(Perinçek v. Switzerland [GC], 2015, § 209; Lehideux and Isorni v. France, 1998, § 38).
73. This is the case when the question of its application is joined to the merits of the complaint
under the relevant substantive provision (Lehideux and Isorni v. France, 1998, §§ 38 and 58; United
Communist Party of Turkey and Others v. Turkey, 1998, §§ 32 and 60; Socialist Party and Others v.
Turkey, 1998, §§ 29 and 53; Soulas and Others v. France, 2008, §§ 23 and 48; Féret v. Belgium, 2009,
§§ 52 and 82; Ibragim Ibragimov and Others v. Russia, 2018, § 63; Stern Taulats and Roura Capellera
v. Spain, 2018, § 23; Perinçek v. Switzerland [GC], 2015, § 116).
74. However, the Convention bodies have also relied on Article 17 even without explicitly ruling on
the question whether it should be applied in the circumstances of a given case (Ždanoka v. Latvia
[GC], 2006, § 99; Refah Partisi (the Welfare Party) and Others v. Turkey [GC], 2003, § 96; Witzsch v.
Germany (dec.), 1999; Fáber v. Hungary, 2012, § 58; Chauvy and Others v. France, 2004, § 69;
Schimanek v. Austria (dec.), 2000; Molnar v. Romania (dec.), 2012, § 23; Atamanchuk v. Russia*,
2020; Pastörs v. Germany, 2019; Tagiyev and Huseynov v. Azerbaijan, 2019; see also the
Commission’s decisions in D.I. v. Germany, 1996; Nachtmann v. Austria, 1998; Rebhandl v. Austria,
1996; Nationaldemokratische Partei Deutschlands Bezirksverband München-Oberbayern v. Germany,
1995; Honsik v. Austria, 1995; Walendy v. Germany, 1995; F.P. v. Germany, 1993; Remer v. Germany,
1995; Kühnen v. Germany, 1988; Marais v. France, 1996; Purcell and Others v. Ireland, 1991; Karatas
and Sari v. France, 1998; and H, W., P. and K. v. Austria, 1989).
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75. In some cases, the Court even relied on Article 17 in substance, without citing it explicitly (Jersild
v. Denmark, 1994, § 35; R.L. v. Switzerland (dec.), 2003). It implicitly drew inspiration from Article 17
when finding that acts, which were aimed at the destruction of democracy, incited violence or
sought to spread, incite or justify hatred based on intolerance, did not enjoy the protection afforded
by the relevant substantive provisions of the Convention, such as Articles 10 and 11 (Delfi AS v.
Estonia [GC], 2015, § 140; E.S. v. Austria, 2018, § 43; Stomakhin v. Russia, 2018, §§ 120-122; Kaptan
v. Switzerland (dec.), 2001; Herri Batasuna and Batasuna v. Spain, 2009, § 87; Gündüz v. Turkey
(dec.), 2003; Kudrevičius and Others v. Lithuania [GC], 2015, § 92; Yazar and Others v. Turkey, 2002;
see also the Case-Law Guides on Article 11 and on Article 10 of the Convention).
76. Article 17 has also been used by the Court as an aid in the interpretation of the notions or the
scope of rights contained in other provisions of the Convention or its Protocols:
 Article 5 § 1 (Ireland v. the United Kingdom, 1978, § 194);
 Article 6 § 1 (Golder v. the United Kingdom, 1975, § 38; Campbell and Fell v. the United
Kingdom, 1982, § 90);
 Article 2 of Protocol No. 1 (Campbell and Cosans v. the United Kingdom, 1984, § 36).
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III. Case-law examples
A. Promotion and justification of terrorism and war crimes
1. Article 17 applied
77. In Roj TV A/S v. Denmark (dec.), 2018, the applicant company operating a television channel was
convicted of having promoted the terror operation of the PKK (Workers’ Party of Kurdistan) through
its programmes. It was fined and deprived of its licence to broadcast. For the Court, the applicant
company´s complaint did not, by virtue of Article 17, attract the protection afforded by Article 10,
given the impact and the nature of the impugned programmes, which had been disseminated to a
wide audience and included incitement to violence and support for terrorist activity and thus related
directly to the prevention of terrorism, an issue which was paramount in modern European society.
In particular, the one-sided coverage with repetitive incitement to participate in fights and actions
and to join the guerrilla group, as well as the portrayal of deceased guerrilla members as heroes
amounted to propaganda for the PKK, a terrorist organisation, and could not be considered only a
declaration of sympathy. In addition, at the material time, the applicant company had been financed
to a significant extent by the PKK (§§ 46-47). The application was rejected as incompatible ratione
materiae with the provisions of the Convention. (For previous cases concerning the expression of
support for the PKK, see below under “Incitement to violence”: Zana v. Turkey, 1997, §§ 52-62; Sürek
v. Turkey (no. 1) [GC], 1999, §§ 58-65.)

2. Article 17 not applied
78. In Leroy v. France, 2008, the applicant, a cartoonist, was convicted of complicity in condoning
terrorism on account of the publication of a drawing representing the attack on the twin towers of
the World Trade Center, with a caption: “We have all dreamt of it... Hamas did it”. In the Court’s
view, the applicant, through his choice of language, had demonstrated approval of the violence and
solidarity with the perpetrators of the attacks, and thus had undermined the dignity of the victims
(§§ 42-43). Nevertheless, the Court refused to apply Article 17 on the following grounds. Firstly, the
underlying message the applicant sought to convey – support for and glorification of the violent
destruction of American imperialism – was not the negation of fundamental rights and could not be
equated with racist, anti-Semitic or Islamophobic remarks that struck directly against the values
underpinning the Convention. Secondly, the drawing and accompanying caption did not justify
terrorist acts so unequivocally as to forfeit the protection of Article 10 (§ 27). The Court eventually
found no breach of this provision, taking into account the timing of the publication (only two days
after the attack), its impact in a politically sensitive region, and the need for the authorities to be
alert to the risk of heightened violence (§ 45).
79. The case of Orban and Others v. France, 2009, concerned the publication of a book by a former
special services officer who had been directly involved in practices such as torture and summary
execution in the course of his duties during the war in Algeria in 1955-1957. The publishers and the
author were found guilty of publicly defending war crimes or aiding and abetting that offence. The
Court refused to apply Article 17, being unable to find that the book had been unequivocally seeking
to justify war crimes such as torture or summary executions. The fact that the author had not taken
a critical stance with regard to those horrifying practices and that, instead of expressing regret, had
claimed to have been acting in accordance with the mission entrusted to him by the French
authorities, formed an integral part of his witness account. Having regard to the singular importance
of the public debate in question, the lapse of time since the war and the severity of the penalty
imposed on the applicants, the Court found a violation of Article 10 (§§ 35-36 and 49-54).
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3. Article 17 used as aid in interpretation
80. In Herri Batasuna and Batasuna v. Spain, 2009, the applicant parties were declared illegal; they
were dissolved for lending political support to the terrorist organisation ETA and for acting in line
with its strategy. Implicitly relying on Article 17, the Court was unable to consider that the impugned
conduct was covered by the Convention’s protection, since the methods used were neither lawful,
nor compatible with fundamental democratic principles (§ 87). In view of the situation that had
existed in Spain for many years with regard to terrorist attacks and since the applicant parties’
political plans entailed a considerable threat to Spanish democracy, the sanction imposed on them
was proportionate to the legitimate aim pursued and thus compliant with Article 11 (§§ 89 and 93).
81. In Purcell and Others v. Ireland, Commission decision, 1991, the applicants, journalists and
producers of radio or television programmes, were prohibited from broadcasting interviews, or
reports of interviews, with representatives of the Irish Republican Army (IRA), an illegal terrorist
organisation, and of the other organisations related to it. The purpose of the restriction was to
prevent the latter from sending coded messages and promoting their illegal activities and violence.
Referring to Article 17, the Commission considered the impugned restriction to be justified under
Article 10 § 2 and declared the application inadmissible.
82. In Karatas and Sari v. France, Commission decision, 1998, the applicant was convicted on
terrorism charges in France. Referring to Article 17, the Commission rejected his complaints under
Articles 9, 10 and 11 as manifestly ill-founded, since by being involved in international terrorism,
which ran counter to the Convention’s fundamental values, namely justice and peace, the applicant
had sought to deflect those provisions from their real purpose.

4. No reliance on Article 17
83. The case of Stomakhin v. Russia, 2018, concerned the prison sentence and three-year ban on
practising journalism imposed on the applicant for promoting extremism in the context of the
Chechen conflict. In the Court’s view, some of the impugned statements, published shortly after
terrorist attacks, glorified terrorism, praising the warlords as “heroes” and calling for bloodshed and
violent overthrowing by force of the political regime and constitutional order of Russia. Also, by
portraying the federal armed and security forces as absolute, brutal and dehumanised evil, the texts
in question stirred up deep-seated and irrational hatred towards them and, with due regard to the
sensitive context of the counterterrorist operation, exposed them to a possible risk of physical
violence (§§ 99-101). The Court did not refer to Article 17 in this context and eventually found a
breach of Article 10, taking into account the severity of the penalty and a low potential impact of the
statements concerned, printed in a self-published newsletter which the applicant had distributed in
person or through his acquaintances at public events (§§ 129-131).

B. Incitement to violence
1. Article 17 applied
84. In the following cases, by virtue of Article 17, the Court rejected the applicants’ complaints
under Articles 9, 10, 11, 13 or 14 of the Convention as incompatible ratione materiae with the
provisions of the Convention. The complaint under Article 1 of Protocol No. 1 concerning the
confiscation of the applicant association’s assets was rejected as manifestly ill-founded on the same
grounds.
85. The case of Hizb ut-Tahrir and Others v. Germany (dec.), 2012, concerned the ban on activities of
an Islamist association for advocating the use of violence in order to destroy the State of Israel,
banish or kill its inhabitants and overthrow the governments of Islamic States. In the Court’s view,
the applicant association employed the Convention rights for ends that were clearly contrary to the
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values of the Convention, notably the commitment to the peaceful settlement of international
conflicts and to the sanctity of human life.
86. The Court confirmed these findings in the case of Kasymakhunov and Saybatalov v. Russia, 2013,
concerning the applicants’ conviction for spreading the ideology of Hizb ut-Tahrir, banned as a
terrorist organisation in Russia, and recruiting its new members. Since Hizb ut-Tahrir glorified
warfare and aspired to impose Islamic rule and a regime based on Sharia worldwide, the
dissemination of its political ideas by the applicants clearly fell within the scope of Article 17 (§§ 107114).
87. In Belkacem v. Belgium (dec.), 2017, the applicant was sentenced to a fine and a prison term on
account of a series of videos on the YouTube platform, in which he called on viewers to overpower
non-Muslims, teach them a lesson and fight them. In the Court’s view, such a general, vehement and
markedly hateful attack was incompatible with the values of tolerance, social peace and nondiscrimination. Moreover, the applicant’s remarks advocating jihad and defending Sharia while
calling for violence to establish it could be regarded as “hate speech” (§§ 33-36).
88. In Romanov v. Ukraine [Committee], 2020, the applicant was given a prison term for
disseminating propaganda materials calling for an armed revolt with the aim of bringing communist
revolutionaries to power. In the Court’s opinion, those messages constituted a threat to public order
and to democracy. The applicant was therefore denied protection under the Convention in respect
of this activity.

2. Article 17 not applied
89. In Stern Taulats and Roura Capellera v. Spain, 2018, the applicants were convicted of setting fire
to a large photograph, turned upside down, of the royal couple. They were to serve a prison term in
the event of non-payment of the fine. The Court refused to apply Article 17. Seen against the
background of an anti-monarchist and separatist demonstration, the applicants’ act should be
interpreted as the symbolic expression of radical dissatisfaction or a protest, a political critique,
rather than hate speech. Furthermore, no incitement to violence could be established on the basis
of the features, the context or the consequences of the act, which had not led to violent or public
disorder. The criminal penalty imposed on the applicants had amounted to a disproportionate
interference with their freedom of expression, which led the Court to find a violation of Article 10
(§§ 38-42).
90. In Bingöl v. Turkey, 2010, the applicant, a politician, was sentenced to a prison term for
criticising the Turkish State over the Kurdish question. For the Court, the nature of the offending
remarks did not call for the application of Article 17 (§ 32). Whilst certain passages had a hostile
connotation, they did not advocate the use of violence or seek to arouse deep or irrational hatred
against those who were presented as responsible for the situation in issue. Even taking into account
the difficulties related to the fight against terrorism, the applicant had received a disproportionately
harsh punishment, in breach of Article 10 (§ 39).

3. Article 17 used as aid in interpretation
91. In the decision in Gündüz v. Turkey, 2003, the applicant, a leader of a radical Islamic sect, was
convicted of public incitement to commit a crime on account of an interview reported in the press.
While criticising “moderate Islamic intellectuals” as people “with no strength left”, “like a hollow
statue”, the applicant added: “All that is needed now is for one brave man among the Muslims to
plant a dagger in their soft underbelly and run them through twice with a bayonet to show just how
empty they are.” Even though such comments could have been construed as metaphor, they might
also be held to amount to hate speech or to glorification of or incitement to violence. Particularly,
one of the persons concerned, a well-known writer, had been identified by name and therefore
indisputably exposed to a significant risk of physical violence. Implicitly relying on Article 17, the
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Court did not consider the severe penalty imposed in the instant case as disproportionate, given that
the applicant’s conduct was incompatible with the notion of tolerance and the fundamental values
of justice and peace and negated the founding principles of a pluralist democracy. His complaint
under Article 10 was dismissed as manifestly ill-founded.
92. In Kaptan v. Switzerland (dec.), 2001, the domestic authorities confiscated and destroyed eightyeight kilos of PKK propaganda material addressed to the applicant. The materials, definitely intended
for sale or distribution, aimed at radicalising Kurdish emigrants and, generally, at winning over as
many persons as possible for the armed struggle against the Turkish authorities. The Court relied on
Article 17 in substance, noting that this kind of speech was not covered by Article 10. His complaint
under this provision was rejected as manifestly ill-founded.

4. No reliance on Article 17
93. In previous cases, while accepting that the PKK is a terrorist organisation, the Court has
examined statements concerning it under Article 10 only, without explicit or implicit reliance on
Article 17.
94. In Zana v. Turkey, 1997, the Court found no breach of Article 10 for imposing a penalty on the
applicant for having expressed his support for the “PKK national liberation movement”, while going
on to say that he was not “in favour of massacres” and that “anyone can make mistakes, and the PKK
kill women and children by mistake.” Those contradictory and ambiguous statements, made by the
former mayor of the most important city in south-east Turkey and published in a major newspaper
at the time of the PKK attacks in that region, had to be regarded as likely to exacerbate an already
explosive situation (§§ 58-60).
95. In Sürek v. Turkey (no. 1) [GC], 1999, the applicant was convicted on account of the publication
by his review of readers’ letters vehemently condemning the military actions of the authorities in
south-east Turkey. In the view of the Court, the impugned letters, appealing to bloody revenge, had
to be seen as capable of inciting further violence by instilling a deep-seated and irrational hatred
against those depicted as responsible for the alleged atrocities, especially against the persons
identified by name. The Court found no violation of Article 10 (§§ 62-65).

C. Alleged threat to territorial integrity and constitutional order
1. Article 17 applied
96. In Romanov v. Ukraine [Committee], 2020, the applicant was sentenced to one-year
imprisonment for distributing material calling for a violent takeover of State power by communist
revolutionaries. In particular, those materials openly called for an armed civil conflict within the
country aimed at establishing the domination of the proletariat over the other social classes. Some
articles also called for a gradual division of the Ukrainian territory. In the Court’s opinion, those
messages constituted a threat to public order and to democracy and ran counter to the fundamental
ideals and values underpinning the Convention and a democratic society, including justice, free
elections and peace. By virtue of Article 17, the applicant’s complaint under Article 10 was rejected
as incompatible ratione materiae with the provisions of the Convention.

2. Article 17 not applied
97. In the following three cases (United Communist Party of Turkey and Others v. Turkey, 1998;
Socialist Party and Others v. Turkey, 1998; and Freedom and Democracy Party (ÖZDEP) v. Turkey
[GC], 1999), the applicant parties were dissolved, mainly on the ground that, by distinguishing the
Kurdish and the Turkish nations, they promoted separatism. Their leaders were banned from holding
similar office in any other political party. In the Constitutional Court’s opinion, the aims of the
applicant parties were similar to those of terrorist organisations, in so far as they advocated the
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establishment of a Kurdish-Turkish federation and supported the right of the Kurdish people to wage
a “war of independence”.
98. For the Court, there was no call for Article 17 to come into play (United Communist Party of
Turkey and Others v. Turkey, 1998, § 60; Socialist Party and Others v. Turkey, 1998, § 53; Freedom
and Democracy Party (ÖZDEP) v. Turkey [GC], 1999,§ 47). An association, including a political party,
was not excluded from the protection afforded by the Convention simply because its activities were
regarded by the national authorities as undermining the constitutional structures of the State
(United Communist Party of Turkey and Others v. Turkey, 1998, § 27; Socialist Party and Others v.
Turkey, 1998, § 29). It was of the essence of democracy to allow diverse political projects to be
proposed and debated, even those that called into question the way a State was currently organised,
provided that they did not seek to harm democracy itself (Socialist Party and Others v. Turkey, 1998,
§§ 46-47; Freedom and Democracy Party (ÖZDEP) v. Turkey [GC], 1999, §§ 40-41).
99. While the applicant parties had invited people of Kurdish origin to assert certain political claims
together, no call to use violence, rebel or otherwise reject democratic principles had been made
(Socialist Party and Others v. Turkey, 1998, §§ 46-47; Freedom and Democracy Party (ÖZDEP) v.
Turkey [GC], 1999, §§ 40-41). Moreover, it was not shown that the applicant parties had encouraged
separatism or how they could be responsible for the problems caused by terrorism in Turkey. In sum,
such a radical measure as dissolution was disproportionate to the legitimate aim pursued and thus in
breach of Article 11.
100. In Sidiropoulos and Others v. Greece, 1998, the applicants were denied registration of their
association under the name of “Home of Macedonian Civilisation”. The Court did not consider that
Article 17 could apply (§§ 28-29). The aims of the association, which were exclusively to preserve
and develop the traditions and folk culture of the Florina region, were perfectly legitimate. Even
though the applicants had called for the full respect of the Macedonian minority’s rights, it was not
established that they had harboured separatist intentions or advocated the use of violence or of
undemocratic means (§ 43). The refusal to register the applicants’ association, which had been
based on a mere suspicion as to its true intentions, had been in breach of Article 11 (§§ 45-47).
101. In Association of Citizens “Radko” and Paunkovski v. the former Yugoslav Republic of
Macedonia, 2009, the applicant association was dissolved shortly after being formed on the ground
that its true objectives were the revival of Ivan Mihajlov-Radko’s ideology, according to which
Macedonian ethnicity had never existed on the territory, but belonged to the Bulgarians from
Macedonia. The Court saw no need to bring Article 17 into play as there was no evidence to show
that the association had advocated hostility or opted for a policy that represented a genuine and
imminent threat to public order, Macedonian society or the State. Even though the Government had
maintained that Ivan Mihajlov-Radko (leader of the Macedonian Liberation Movement from 1925 to
1990) and his followers had used terrorist methods, the Constitutional Court had not characterised
the applicant association as “terrorist” or concluded that it or its members would use illegal or antidemocratic means to pursue their aims. Nor had it explained why it considered the negation of
Macedonian ethnicity to be tantamount to violence or to the violent destruction of the
constitutional order (§§ 72-77). The association’s dissolution was found to be in breach of Article 11.

D. Promotion of totalitarian ideologies
1. Communism
a. Article 17 applied
102. In German Communist Party (KPD) v. Germany, Commission decision, 1957, the applicant party
was dissolved as anti-constitutional and its assets were confiscated. The Commission observed that,
even though the party aimed at seizing power solely through constitutional means, its objective was
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to establish a social-communist system by means of a proletarian revolution and the dictatorship of
the proletariat. However, as recourse to a dictatorship was incompatible with the Convention, by
reason of Article 17, the applicant party could not benefit from the protection of Articles 9, 10 and
11. Its application was rejected as incompatible ratione materiae with the provisions of the
Convention.
103. The case of Romanov v. Ukraine [Committee], 2020, concerned criminal conviction for
dissemination of the communist propaganda of a violent overthrow of the existing political regime.
For the Court, open calls for an armed revolt justified the direct application of Article 17.

b. Article 17 not applied
104. In United Communist Party of Turkey and Others v. Turkey, 1998, one of the grounds of the
applicant party’s dissolution was the fact it contained in its name the word “communist” prohibited
by the Law on the regulation of political parties. However, as long as the applicant party satisfied the
requirements of democracy and in the absence of any evidence to show that, in choosing to call
itself “communist”, it had opted for a policy that represented a real threat to Turkish society or the
Turkish State, its choice of name could not justify a measure as drastic as dissolution. There was thus
no need to bring Article 17 into play, and a violation of Article 11 was found.
105. In Partidul Comunistilor (Nepeceristi) and Ungureanu v. Romania, 2005, a political group named
Party of Communists who were not members of the Romanian Communist Party (“the PCN”) was
denied registration as a political party. The Court saw no reason to apply Article 17 (§ 59). The PCN’s
constitutive acts stressed the importance of upholding the principles of democracy and did not
contain any call for the use of violence or an uprising. In fact, they criticised both the abuses
committed before 1989 by the former Communist Party, from which it distanced itself – not least
through its own name – and the policy pursued since 1989 described as antisocial and anti-workingclass (§§ 54-55). Romania’s experience of totalitarian communism could not justify by itself the need
for the impugned interference, especially as communist parties adhering to Marxist ideology existed
in a number of European countries (§ 57). Such a drastic and disproportionate measure as denial of
registration of a political party had been in breach of Article 11.
106. In Vajnai v. Hungary, 2008, the applicant was convicted for wearing a five-pointed red star on
his jacket at an authorised demonstration. For the Court, the application did not constitute an abuse
of rights for the purposes of Article 17. First, it had not been shown that the applicant had expressed
contempt for the victims of a totalitarian regime, belonged to a group with totalitarian ambitions or
had been involved in racist propaganda (§§ 24-25). Second, even though mass violations of human
rights, which had been committed under communism, discredited its symbolic value, the red star
also still symbolised the international workers’ movement, struggling for a fairer society, as well as
certain lawful political parties active in different member States (§ 52). Third, the Government had
not shown that wearing the red star exclusively amounted to dangerous totalitarian propaganda,
especially when seen in the light of the fact that the applicant had done so at a lawfully organised,
peaceful demonstration in his capacity as the vice-president of a registered left-wing political party,
with no known intention of participating in Hungarian political life in defiance of the rule of law. The
Court eventually found a breach of Article 10, having regard to the indiscriminate nature and very
broad scope of the ban on the use of totalitarian symbols, particularly in light of the absence of any
real and present danger of the restoration of the communist regime or disorder triggered by the
public display of the red star. Furthermore, the potential propagation of the totalitarian ideology,
obnoxious as it might be, could not be the sole reason to limit it by way of a criminal sanction (§§ 5458; see also Fratanoló v. Hungary, 2011).
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c. Article 17 used as aid in interpretation
107. In Ždanoka v. Latvia [GC], 2006, the applicant was disqualified from standing for election to the
national parliament by virtue of a legislative restriction imposed on persons who actively
participated in the activities of the Communist Party of Latvia after it had attempted a violent
overthrow of the newly-established democratic regime in 1991. The Court found no violation of
Article 3 of Protocol No. 1, as the impugned measure could be considered acceptable in view of the
context which had led to its adoption. Moreover, it had not been applied to the applicant in an
arbitrary or disproportionate way. In this connection, the Court referred to Article 17 to conclude
that Article 3 of Protocol No. 1 did not exclude restrictions designed to protect the integrity of the
democratic process by preventing from participation in the work of a legislature those individuals
who had, for example, seriously abused a public position or whose conduct threatened to
undermine the rule of law or democratic foundations (§§ 110 and 122). The Latvian authorities had
been entitled, within their margin of appreciation, to presume that the applicant had held opinions
incompatible with the need to ensure the integrity of the democratic process, since she had not
made any statement distancing herself from the Communist Party of Latvia during the coup d’état,
or indeed at any time thereafter (§§ 123-124 and 130).

2. Nazi ideology
a. Article 17 not applied
108. In De Becker v. Belgium, Commission’s report, 1960, as a result of his conviction for
collaborating with the German authorities during the Second World War in his capacity as a
newspaper editor, the applicant was prevented, inter alia, from exercising his profession as a
journalist and writer. While the applicant’s past conduct could be considered as falling within the
scope of Article 17, there was no proof that, in 1960, at the time of the examination of his case by
the Commission, he had intended to recover his freedom of expression with a view to abusing it, for
instance, by praising the Nazi regime. The Commission therefore refused to apply Article 17 and
found that the impugned restrictions, which had been imposed inflexibly for life, were not justifiable
under Article 10 (§ 279).
109. In Lehideux and Isorni v. France, 1998, the Court did not apply Article 17 when dealing with a
publication aimed at securing retrial and rehabilitation of Marshal Pétain, the Head of State of Vichy
France in 1940-1944, who had been sentenced to death for collaboration with Nazi Germany. The
justification of a pro-Nazi policy was not in issue, as the applicants had explicitly stated their
disapproval of Nazi atrocities (§ 53). This was also one of the grounds for finding their criminal
conviction in breach of Article 10.

b. Article 17 used as aid in interpretation
110. The Convention bodies have dealt with a number of cases concerning attempts to revive
National Socialism, anti-Semitism and racism through publications, paramilitary exercises with the
use of Nazi uniforms and slogans, demonstrations celebrating Hitler’s birthday or other public events
involving the glorification of the dictators of the Third Reich and its army (see the Commission’s
decisions in Kühnen v. Germany, 1988; X. v. Austria, 1963; H, W., P. and K. v. Austria, 1989;
Ochensberger v. Austria, 1994; and the Court’s decision in Schimanek v. Austria, 2000). The
Commission and, subsequently, the Court held that National Socialism was a totalitarian doctrine
incompatible with democracy and human rights. They referred to Article 17 to find that the
applicants’ criminal convictions were “necessary in a democratic society”. Their complaints under
Articles 9, 10 or 14 were rejected as manifestly ill-founded.
111. In Fáber v. Hungary, 2012, the applicant was taken into custody and fined for displaying a socalled Árpád-striped flag in protest against an ongoing anti-racist demonstration. The flag is
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recognised by law as one of the historical banners of Hungary and, at the same time, it is often used
by extreme right-wing movements as a symbol reminiscent of the Hungarian Nazi movement (Arrow
Cross). While the applicant had held the flag at the site of the massive extermination of Jews during
the Arrow Cross regime, its mere display, though it might have been considered as offensive,
shocking or even “fascist” by some demonstrators, was neither intimidating, nor capable of inciting
violence by instilling deep-seated and irrational hatred against identifiable persons (§ 56). The Court
did not exclude that the display of a contextually ambiguous symbol at the specific site of mass
murders might in certain circumstances express identification with the perpetrators of those crimes,
and that the need to protect the rights to honour of the murdered and the piety rights of their
relatives might necessitate an interference with the right to freedom of expression. Similar
considerations applied if the otherwise protected expression, because of its timing and place,
amounted to the glorification of war crimes, crimes against humanity, or genocide. Moreover, where
the applicant expressed contempt for the victims of a totalitarian regime as such, this might amount
– in application of Article 17 – to an abuse of Convention rights. However, relying on its Article 17
case-law, the Court identified no such abusive element in the instant case (§ 58). The restriction
complained of had not met a pressing social need, in breach of Article 10.
112. In Šimunić v. Croatia (dec.), 2019, the applicant, a football player, was convicted for shouting,
at a football match, “For Home” several times. Each time the spectators replied “Ready”. While the
original meaning of the impugned message was literary and poetic, it had also been used as an
official greeting of the Ustashe movement, which had originated from fascism, and of totalitarian
regime of the Independent State of Croatia. The Court found it important to refer to Article 17, even
though the applicant’s complaint under Article 10 was in any event manifestly ill-founded (§§ 37-39).
The applicant, being a famous football player and a role-model for many football fans, should have
been aware of the possible negative impact of provocative chanting on spectators’ behaviour, and
should have abstained from such conduct (§§ 44-48).

c. No reliance on Article 17
113. The Court did not deem it necessary to refer to Article 17 in the context of the gratuitous use of
the Nazi symbols as an “eye-catching device”.
114. In Nix v. Germany (dec.), 2018, the applicant was convicted on account of displaying, in a blog
post, a picture of Heinrich Himmler in SS uniform with the badge of the Nazi party and wearing a
swastika armband. The impugned post concerned allegedly discriminatory and racist treatment of
his daughter by the employment office. While the applicant had not intended to spread totalitarian
propaganda, to incite to violence or to utter hate speech, he had failed to explain how the
interaction of the employment office with his daughter could be compared to what had happened
during the Nazi regime. Moreover, he had not rejected Nazi ideology in a clear and obvious manner,
which would have exempted him from criminal liability (§§ 51 and 53-54). Considering the ban on
the use of the Nazi symbols in the light of the historical experience of Germany, which was a weighty
factor, the Court rejected the applicant’s complaint under Article 10 as manifestly ill-founded.

3. Sharia
115. A regime based on Islamic law (Sharia) clearly diverges from Convention values and is
incompatible with the fundamental principles of democracy, since pluralism in the political sphere
and the constant evolution of public freedoms have no place in it (Refah Partisi (the Welfare Party)
and Others v. Turkey [GC], 2003, § 123). A plurality of legal systems, referred to in the context of
such a regime, cannot not be considered compatible with the Convention system, as it would
introduce a distinction between individuals based on religion (ibid., §§ 119 and 123; Kasymakhunov
and Saybatalov v. Russia, 2013, §§ 110-111).
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a. Article 17 applied
116. In Kasymakhunov and Saybatalov v. Russia, 2013, the Court dealt with the applicants’
conviction on account of their membership of a terrorist organisation, Hizb ut-Tahrir, which aspired
to impose worldwide, if necessary with recourse to violence, an Islamic rule and a regime based on
Sharia. Their complaints under Articles 9, 10, 11 and 14 were rejected as incompatible ratione
materiae with the provisions of the Convention (§§ 107-114).

b. Article 17 used as aid in interpretation
117. In Refah Partisi (the Welfare Party) and Others v. Turkey [GC], 2003, the Court found that the
dissolution of the largest political party in Turkey and the temporary forfeiture of certain political
rights imposed on its leaders had not constituted a violation of Article 11. Relying on its Article 17
case-law, the Court stressed, firstly, that a political party whose leaders incited violence or put
forward a policy which failed to respect democracy or which was aimed at the destruction of
democracy and the flouting of the rights and freedoms recognised in a democracy could not lay
claim to the Convention’s protection against penalties imposed on those grounds (§ 98). Secondly,
the Court endorsed a power of preventive intervention on the State’s part in case of a sufficiently
established and imminent danger for democracy (§§ 102-103). Refah’s policy of setting up a regime
based on Sharia within the framework of a plurality of legal systems was incompatible with the
concept of “a democratic society” and Refah did not exclude recourse to force in order to implement
it (§ 132). Importantly, in view of its election results, Refah had had the real potential to seize
political power without being restricted by the compromises inherent in a coalition, which made the
danger to democracy more tangible and more immediate (§ 108).

c. No reliance on Article 17
118. The Court did not find it necessary to refer to Article 17 where an applicant campaigned for
Sharia without making any calls for violence.
119. In the judgment in Gündüz v. Turkey, 2003, a prison sentence and a fine were imposed on the
applicant, a leader of a radical Islamic sect, for his statements made during a television broadcast
and classified as “hate speech”. In the Court’s view, seen in their context, his comments, describing
democracy as “impious”, and secularism as “hypocritical”, could not be construed as a call to
violence or as hate speech based on religious intolerance. Nor could the simple fact of defending
Sharia, without calling for violence to bring about its introduction, be interpreted as “hate speech”.
Furthermore, regarding the applicant’s potential to seize political power, the situation in the instant
case was not comparable to that in issue in Refah Partisi (the Welfare Party) and Others v. Turkey
[GC], 2003 (see above). The Court thus did not deem it necessary to have recourse to Article 17 and
found a violation of Article 10, having regard to a very particular context, namely, the fact that the
aim of the programme in question had been to present the sect of which the applicant was the
leader and that his extremist views had been expressed in the course of a lively pluralistic debate
and had been counterbalanced by the intervention of the other participants in the programme.

E. Incitement to hatred
120. The Court has been particularly sensitive towards sweeping statements attacking or casting in a
negative light entire ethnic, religious or other groups (Perinçek v. Switzerland [GC], 2015, § 206).

1. Xenophobia and racial discrimination
a. Article 17 applied
121. In Glimmerveen and Hagenbeek v. the Netherlands, Commission decision, 1979, the applicants,
leaders of a political party, which was prohibited on the grounds of public order and good morals,
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were prevented from standing for the municipal elections. The first applicant was also convicted for
having possessed, with a view to distribution, leaflets found to be inciting to racial discrimination.
The Commission observed that the policy advocated by the applicants was inspired by the overall
aim to remove all non-white people from the Netherlands’ territory, in complete disregard of their
nationality, time of residence, family ties etc. By reason of Article 17, the applicants’ complaints
under Article 10 of the Convention and Article 3 of Protocol No. 1 were rejected as incompatible
with the provisions of the Convention.

b. Article 17 not applied
122. In Féret v. Belgium, 2009, the applicant, chairman of an extreme right-wing party, was
convicted on account of the distribution, in an electoral campaign, of leaflets presenting nonEuropean immigrant communities as criminally-minded and keen to exploit the benefits they
derived from living in Belgium, and seeking to make fun of them. The leaflets carried slogans
including “Stand up against the Islamification of Belgium”, “Stop the sham integration policy” and
“Send non-European job-seekers home”. In the Court’s view, the contents of the impugned leaflets
did not justify the application of Article 17. However, the interference with the applicant’s freedom
of expression did not entail a breach of Article 10. Fostering the exclusion of foreigners was a
fundamental attack on their rights. Political speech that stirred hatred based on religious, ethnic or
cultural prejudices was a threat to social peace and political stability in democratic States, especially
in the electoral context, where the impact of racist or xenophobic comments grew more harmful.
Insults, ridicule or defamation aimed at specific population groups or incitation to discrimination, as
in the instant case, sufficed for the authorities to give priority to fighting hate speech.

c. Article 17 used as aid in interpretation
123. In Jersild v. Denmark, 1994, the applicant, a journalist, made a documentary containing extracts
from an interview with a group of young people who had stated, in particular, that “niggers” and
“foreign workers” were “animals” and drug dealers. The applicant and the youths were convicted on
this account. While those remarks did not enjoy the protection of Article 10, the impugned
documentary, taken as a whole, could not objectively have appeared to have as its purpose the
propagation of racist views and ideas. Even though it did not explicitly recall the immorality, dangers
and unlawfulness of the promotion of racial hatred, both the TV presenter’s introduction and the
applicant’s conduct during the interviews clearly dissociated him from the persons interviewed
(§§ 33-35). The applicant’s conviction had therefore not been justified under Article 10.
124. In R.L. v. Switzerland (dec.), 2003, the Court implicitly relied on Article 17 to reject as manifestly
ill-founded the applicant’s complaint under Article 10 about the seizure of two CDs and three
musical records containing racist propaganda. In so far as those materials were directed against the
Convention’s underlying values, the interference was “necessary in a democratic society”.
125. In Atamanchuk v. Russia*, 2020, the Court dealt with the applicant’s statements that nonRussian ethnic groups residing in Russia would “slaughter, rape, rob and enslave, in line with their
barbaric ideas” and “participate[d] in the destruction of the country”. The Court found no violation
of Article 10 in respect of the applicant’s criminal conviction and two-year ban on journalistic and
publishing activities imposed on him on this account. Article 17 case-law informed the Court’s
analysis, even though it eventually decided not to rule on the question of the application of this
provision.
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2. Hatred on ethnic grounds
a. Hatred towards Roma
i. Article 17 not applied
126. In Vona v. Hungary, 2013, an association chaired by the applicant was dissolved following a
series of rallies and demonstrations it had held throughout Hungary, including in villages with large
Roma populations. During these events, the association activists marched in a military-like
formation, wearing military-style uniforms and giving salutes and commands. The paramilitary
formation was reminiscent of the Hungarian Nazi movement (Arrow Cross), the backbone of the
regime responsible for the mass extermination of Roma in Hungary. The Court was reluctant to
apply Article 17 in the instant case, concerning quite a serious restriction on the applicant’s right to
freedom of association. The association’s activities did not prima facie reveal any intention to justify
or propagate a totalitarian ideology and the applicant had neither expressed contempt for the
victims of a totalitarian regime nor belonged to a group with totalitarian ambitions (§§ 34-39). The
Court eventually found no violation of Article 11. In view of Hungary’s historical experience in the
wake of Arrow Cross power, the authorities could not be required to await further developments
before intervening when confronted with large-scale, coordinated intimidation which, though not
accompanied by violence, could be regarded as the first steps in the implementation of a policy of
racial segregation, such policy being incompatible with the fundamental values of democracy (§§ 6669).

ii. Article 17 used as aid in interpretation
127. In Molnar v. Romania (dec.), 2012, the applicant was convicted of distributing posters which
contained the following messages: “Prevent Romania from becoming a country of the Roma” or
“Romania needs children, not homosexuals”. In the Court’s opinion, such messages sought to arouse
hatred towards the Roma minority and the homosexual minority, constituted a serious threat to
public order and ran counter to the fundamental values underpinning the Convention and a
democratic society. Such acts were incompatible with democracy and human rights and thus, in
accordance with Article 17, were not protected by Article 10 (§ 23). In any event, the applicant’s
conviction was “necessary in a democratic society” and the application was rejected as manifestly illfounded.

b. Anti-Semitism
128. Cases concerning anti-Semitism are also discussed above, under “Nazi ideology”, and below,
under “Negation of the Holocaust and related issues”.

i. Article 17 applied
129. In the following cases, by application of Article 17, the complaints under Articles 10, 11 and 14
were rejected as incompatible ratione materiae with the provisions of the Convention.
130. In Pavel Ivanov v. Russia (dec.), 2007, an owner and editor of a newspaper was convicted of
authoring and publishing a series of articles portraying the Jews as the source of evil in Russia, calling
for their exclusion from social life. He accused an entire ethnic group of plotting a conspiracy against
the Russian people, ascribed fascist ideology to the Jewish leadership and denied the Jews the right
to national dignity. The Court had no doubt as to the markedly anti-Semitic tenor of the applicant’s
views. Such a general, vehement attack on one ethnic group was directed against the Convention’s
underlying values, notably tolerance, social peace and non-discrimination.
131. In W.P. and Others v. Poland (dec.), 2004, the applicants were prevented from forming an
association. The evidence justified the need to bring Article 17 into play, given that the
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memorandum of association alleging the persecution of Poles by the Jewish minority and the
existence of inequality between them could be seen as reviving anti-Semitism. Moreover, the tenor
of the applicants’ submissions to the Court was also anti-Semitic.

ii. No reliance on Article 17
132. In Balsytė-Lideikienė v. Lithuania, 2008, the applicant, a publisher, was issued with an
administrative warning on account of a publication which contained statements promoting
territorial claims, expressing aggressive nationalism and referring to the Jews and Poles as the
perpetrators of war crimes and genocide against the Lithuanians. The unsold copies of the
publication were confiscated. The Court found no breach of Article 10, as the impugned statements
inciting hatred against the Poles and the Jews were capable of giving the authorities cause for
serious concern, especially given the sensitive nature of the questions of national minorities and
territorial integrity after the re-establishment of Lithuanian independence in 1990 (§§ 78-79). The
Court did not raise of its own motion the question of application of Article 17.

c. Other types of ethnic hatred
i. Article 17 not applied
133. In Association of Citizens “Radko” and Paunkovski v. the former Yugoslav Republic of
Macedonia, 2009, the applicant association was dissolved for negating the ethnic identity of the
Macedonian people. The Court saw no need to apply Article 17 and found a violation of Article 11
since there was no concrete evidence to show that the association had opted for a policy that
represented a genuine and imminent threat to public order, Macedonian society or the State.
134. In Perinçek v. Switzerland [GC], 2015, the Court saw no reason to apply Article 17 in respect of
the statements disputing the qualification of the mass deportations and massacres suffered by the
Armenians in the Ottoman Empire as genocide. Those statements, when read as a whole and in their
context, could not be seen as a call for violence, hatred or intolerance. In particular, the applicant, a
Turkish politician, had neither expressed contempt for the victims, nor used abusive terms in respect
of the Armenians. And the context did not require a racist and antidemocratic agenda to be
automatically presumed (§§ 233-239). His criminal conviction in Switzerland was found to be in
breach of Article 10.

ii. Article 17 used as aid in interpretation
135. In Stomakhin v. Russia, 2018, the Court analysed, inter alia, the applicant’s statements
representing various abuses as typical and characteristic of all Russians and Orthodox believers. In
this respect, implicitly relying on Article 17, the Court observed that such broad attacks on ethnic
and religious groups was in contradiction with the Convention’s underlying values, notably
tolerance, social peace and non-discrimination (§§ 120-122). The applicant’s conviction was found to
be disproportionate, in breach of Article 10.

iii. No reliance on Article 17
136. In Balsytė-Lideikienė v. Lithuania, 2008, an administrative penalty, which had been imposed on
a publisher mainly for statements accusing the Jews and Poles of war crimes and genocide against
the Lithuanians, was not found to be in breach of Article 10. The Court did not rely on Article 17.
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3. Homophobia
a. Article 17 not applied
137. The case of Lilliendahl v. Iceland (dec.), 2020, concerned the applicant’s conviction and fine for
highly prejudicial homophobic comments he had made online in the context of the debate sparked
by the local authorities’ decision to strengthen education on LGBT matters in schools. In particular,
he had described homosexual persons as “sexual deviants” and expressed disgust. Even though the
impugned statements amounted to “hate speech”, in the Court’s view, they did not reach the high
threshold for the applicability of Article 17. However, the Court endorsed the balancing exercise
performed by the domestic courts and dismissed the applicant’s complaint under Article 10 as
manifestly ill-founded.

b. Article 17 used as aid in interpretation
138. In Molnar v. Romania (dec.), 2012, the Court dealt with the applicant’s conviction on account
of the distribution of posters containing messages directed, inter alia, against the homosexual
minority (for instance, “Romania needs children, not homosexuals”). For the Court, by reason of
Article 17, the applicant could not rely on Article 10 as his conduct was incompatible with democracy
and human rights. The case was dismissed as manifestly ill-founded, as the applicant’s conviction, in
any event, did not infringe Article 10.

c. No reliance on Article 17
139. In Vejdeland and Others v. Sweden, 2012, the Court examined the applicant’s conviction on
account of leaving homophobic leaflets in pupils’ lockers at an upper secondary school. The leaflets
stated that homosexuality was a “deviant sexual proclivity”, had “a morally destructive effect” on
society and was responsible for the development of HIV and AIDS. They further alleged that the
“homosexual lobby” had tried to play down paedophilia. For the Court, although the impugned
statements did not directly recommend committing hateful acts, they were serious and prejudicial
allegations (§§ 54-55). The Court did not raise the question of application of Article 17 of its own
motion. However, no breach of Article 10 was found, having regard to an impressionable and
sensitive age of pupils and the lack of possibility for them to decline or to accept such leaflets (§ 56).

4. Religious hatred
a. Hatred towards non-Muslims
i. Article 17 applied
140. In Belkacem v. Belgium (dec.), 2017, the applicant complained about his criminal conviction on
account of the videos on the YouTube platform in which he called to overpower non-Muslims, teach
them a lesson and fight them. In the Court’s view, such a general and vehement attack stirring up
hatred and violence towards all non-Muslims was incompatible with the values of tolerance, social
peace and non-discrimination. By virtue of Article 17, the applicant’s Article 10 complaint was
rejected as incompatible ratione materiae with the provisions of the Convention.

ii. Article 17 not applied
141. In Ibragim Ibragimov and Others v. Russia, 2018, the applicants published or commissioned the
publication of the books from the Risale-I Nur Collection, an exegesis on the Qur’an written by wellknown Turkish Muslim scholar Said Nursi in the first half of the 20th century. The books were
declared to be extremist literature, resulting in a ban on their publication and distribution. The
domestic court had noted that one of the books treated non-Muslims as inferior to Muslims in so far
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as it described Muslims as “the faithful” and “the just”, and everyone else as “the dissolute”, “the
philosophers”, “the idle talkers” and “little men”. The book also proclaimed that not to be a Muslim
was an “infinitely big crime”. The Court rejected the Government’s preliminary objection under
Article 17 and found a violation of Article 10, as the impugned statements had not been shown to be
capable of inciting violence, hatred or intolerance. Said Nursi’s texts belonged to moderate
mainstream Islam, advocated tolerant relationships and cooperation between religions, and
opposed any use of violence. There was no evidence that the books, translated into 50 languages,
had caused interreligious tensions or led to any harmful consequences, let alone violence, in Russia
or elsewhere. They did not insult, hold up to ridicule or slander non-Muslims. Nor did they amount
to improper proselytism or seek to impose on everyone their religious symbols or conception of a
society founded on religious precepts (§§ 116-123).

b. Islamophobia
i. Article 17 applied
142. In Norwood v. the United Kingdom (dec.), 2004, the applicant was convicted on account of a
poster he had displayed in the window of his flat, containing a photograph of the Twin Towers in
flame, the words “Islam out of Britain – Protect the British People” and a symbol of a crescent and
star in a prohibition sign. Such a general and vehement attack on a religious group, linking the group
as a whole with a grave act of terrorism, was incompatible with the values proclaimed and
guaranteed by the Convention. By virtue of Article 17, that act did not enjoy the protection of
Articles 10 or 14. The Court disregarded the applicant’s argument that the poster had been displayed
in a rural area not greatly afflicted by racial or religious tension, and there was thus no evidence that
a single Muslim had seen the poster. The application was rejected as being incompatible ratione
materiae with the provisions of the Convention.

ii. Article 17 not applied
143. In Soulas and Others v. France, 2008, the applicants, a writer and publishers, were convicted on
account of the publication of a book defending the idea of a war of ethnic re-conquest against
Muslims who were, purportedly, overtaking Europe. The Muslim immigrants were presented as
criminally minded, abusing welfare benefits, perpetrating ritual rapes of European women and,
generally, animated by Francophobia and anti-European racism. The disputed passages in the book
were not sufficiently serious to justify the application of Article 17 (§ 48). The Court, however, found
no violation of Article 10, taking into account the wide margin of appreciation, which was to be
granted to the authorities facing the problem of social integration of immigrants and the tensions
resulting in violent clashes between the police and some radical elements of the immigrant
population (§§ 36-37).

iii. Article 17 used as aid in interpretation
144. In Seurot v. France (dec.), 2004, the applicant, a school teacher, was dismissed following his
conviction for the publication of an article in the school’s internal newspaper, which was distributed
to all the pupils and their parents. The article referred to “unassimilable Muslim hordes”, which had
turned up, “building mosques everywhere” and imposing headscarves. The Court questioned
whether such remarks should not be removed from the protection of Article 10 by virtue of
Article 17. The applicant’s complaint was in any event manifestly ill-founded. The indisputably racist
content of the article was incompatible with the duties and responsibilities incumbent on teachers,
who symbolised authority in the eyes of their pupils and were supposed to be actors in the
education for democratic citizenship, essential for fighting against racism and xenophobia.
145. In Tagiyev and Huseynov v. Azerbaijan, 2019, the applicants were given prison terms for
inciting religious hatred on account of an article criticising Islam and containing, inter alia, the
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following remarks: “Morality in Islam is a juggling act. … In comparison with Jesus Christ … the
Prophet Muhammad is simply a frightful creature.” The Court saw nothing in the impugned
statements calling for the application of Article 17 and found that the applicants’ conviction was in
breach of Article 10.

iv. No reliance on Article 17
146. In Le Pen v. France (dec.), 2010, the applicant, the former president of the French “National
Front” party, was convicted on account of the statements presenting the rapid growth of the
“Muslim community” as an already existing threat to the dignity and security of the French people.
In the Court’s opinion, the impugned comments were likely to give rise to feelings of rejection and
hostility, especially seen against the background of the tense process of the integration of
immigrants in France. The Court, however, did not find it necessary to raise the question of
application of Article 17 of its own motion and rejected the case as manifestly ill-founded.

F. Negation of the Holocaust and related issues
147. Negation of the Holocaust has invariably been presumed by the Court and the Commission to
incite to hatred or intolerance. In particular, the justification for making its denial a criminal offence
lies not so much in that it is a clearly established historical fact but in that, in view of the historical
context in the States concerned, its denial, even if dressed up as impartial historical research, must
be seen as connoting an antidemocratic ideology and anti-Semitism (Perinçek v. Switzerland [GC],
2015, §§ 234 and 243).
148. In a case concerning Holocaust denial, whether the Court applies Article 17 directly, declaring a
complaint incompatible ratione materiae, or instead finds Article 10 applicable, invoking Article 17 at
a later stage when it examines the necessity of the alleged interference, is a decision taken on a
case-by-case basis and will depend on all the circumstances of each individual case (Pastörs v.
Germany, 2019, § 37).

1. Article 17 applied
149. In Garaudy v. France (dec.), 2003, the applicant incurred criminal liability on account of his
book in which he denied the existence of the gas chambers; described the systematic and massive
extermination of Jews as a “sham” and the Holocaust as a “myth”; called their depiction the “Shoah
business” or “mystifications for political ends”; and disputed the number of the Jewish victims and
the cause of their deaths. Moreover, he trivialised those crimes by comparing them to acts for which
he blamed the allies and called into question the legitimacy and undermined the actions of the
Nuremberg Tribunal. For the Court, the main content and general tenor of the applicant’s book, and
thus its aim, were markedly revisionist and therefore ran counter to the fundamental values of the
Convention, namely justice and peace. Denying the reality of crimes against humanity, such as the
Holocaust, was aimed at rehabilitating the National-Socialist regime and accusing the victims
themselves of falsifying history. Such denial therefore constituted one of the most serious forms of
racial defamation of Jews and of incitement to hatred of them. By virtue of Article 17, the applicant’s
complaint under Article 10 was declared incompatible ratione materiae with the provisions of the
Convention. In so far as the applicant’s conviction also concerned his criticism of the State of Israel
and the Jewish community, this part of the complaint was manifestly ill-founded: he had not limited
himself to such criticism, but in fact pursued a proven racist aim.
150. In Witzsch v. Germany (no. 2) (dec.), 2005, the applicant was convicted for his statements,
addressed to a well-known historian in a private letter. He had denied neither the Holocaust as such
nor the existence of gas chambers. However, he had denied an equally significant and established
circumstance of the Holocaust considering it false propaganda that Hitler and the National Socialist
Party (NSDAP) had planned, initiated and organised the mass killing of Jews. For the Court, such
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statements showed the applicant’s disdain towards the victims of the Holocaust. The fact that they
had been made in a private letter and not before a large audience was found irrelevant. By
application of Article 17, the complaint under Article 10 was dismissed as being incompatible ratione
materiae with the provisions of the Convention.
151. In M’Bala M’Bala v. France (dec.), 2015, the applicant, a comedian engaged in political
activities, was convicted on account of his show, during which he invited the audience to applaud
“heartily” his guest, an academic, well-known for his negationist opinions. The applicant then called
an actor wearing what was described as a “garment of light” – a pair of striped pyjamas reminiscent
of the clothing worn by Jewish deportees, with a stitched-on yellow star bearing the word “Jew” – to
award the academic a “prize for unfrequentability and insolence”. The prize took the form of a
three-branched candlestick (the seven-branch candlestick being an emblem of the Jewish religion),
with an apple crowning each branch. In the key position given to the guest’s appearance and the
degrading portrayal of Jewish deportation victims faced with a man who had denied their
extermination, the Court saw a demonstration of hatred and anti-Semitism and support for
Holocaust denial. Moreover, the applicant had not distanced himself from the views of his guest,
who, by describing as “affirmationists” those who had described him as a negationist, had put “wellestablished historical facts” on the same plane as a position which was at odds with the basic values
of the Convention, namely justice and peace. The guest’s invitation to give a different spelling to the
word “affirmationists” had manifestly sought, through a play on words, to incite the audience to
consider the proponents of the historical truth as being driven by “Zionist” (“sionistes”) motives, that
being a common way of thinking among negationists. Furthermore, the description of the
concentration-camp clothing as a “garment of light” had, at the very least, shown the applicant’s
contempt for Holocaust victims (§§ 36-38). The blatant display of a hateful and anti-Semitic position
disguised as an artistic production could not be assimilated to a form of entertainment, however
satirical or provocative, which would be afforded protection by Article 10. It was as dangerous as a
fully-fledged and sharp attack and therefore attracted application of Article 17 (§§ 39-40). The
application was rejected as incompatible ratione materiae with the provisions of the Convention.

2. Article 17 not applied
152. In Lehideux and Isorni v. France, 1998, the Court found no grounds to apply Article 17 in
respect of a publication giving a positive account of Marshal Pétain, the Head of State of Vichy
France in 1940-1944, while omitting, inter alia, to mention his responsibility for the deportation to
the death camps of thousands of Jews. Without downplaying the gravity of any attempt to draw a
veil over these facts, the Court considered that such omission had to be assessed in the light of a
number of other circumstances of the case (§ 54). The applicants’ criminal conviction was eventually
found to be in violation of Article 10.

3. Article 17 used as aid in interpretation
153. The Commission dealt with a number of cases under Article 10 concerning denial of the
Holocaust. In those cases it was faced with statements, almost invariably emanating from persons
professing Nazi-like views or linked with Nazi-inspired movements, that cast doubt on the reality of
the persecution and extermination of millions of Jews under the Nazi regime; claimed that the
Holocaust was a lie, contrived as a means of political extortion; denied the existence of the
concentration camps or justified it; or claimed either that the gas chambers in those camps had
never existed or that the number of persons killed in them was highly exaggerated and technically
impossible. The Commission, frequently referring to the historical experience of the States
concerned, described such statements as attacks on the Jewish community, which ran counter to
justice and peace and further reflected racial and religious discrimination. It used Article 17 to
reinforce its conclusion that the interferences complained of (criminal convictions, seizure of
publications, dismissal from military service, obligation imposed on a political party to prevent the
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impugned statements at a conference) had been “necessary in a democratic society”. The
applications were rejected as manifestly ill-founded (see the Commission’s decisions in H, W., P. and
K. v. Austria, 1989; F.P. v. Germany, 1993; Ochensberger v. Austria, 1994; Walendy v. Germany,
1995; Remer v. Germany, 1995; Honsik v. Austria, 1995; Nationaldemokratische Partei Deutschlands
Bezirksverband München-Oberbayern v. Germany, 1995; Rebhandl v. Austria, 1996; Marais v. France,
1996; D.I. v. Germany, 1996; and Nachtmann v. Austria, 1998).
154. The Court followed the same approach in Witzsch v. Germany (dec.), 1999, relying on Article 17
to declare manifestly ill-founded the applicant’s complaint in respect of his conviction for the denial
of the existence of gas chambers and the mass killing therein.
155. In Gollnisch v. France (dec.), 2011, the applicant, a right-wing politician and a university
professor, was suspended from teaching and research duties within the university for five years, for
having expressed, at a press conference, the view that the gas chambers in concentration camps and
the number of dead therein were matters for historians to discuss freely. After recalling its Article 17
case-law, the Court rejected the applicant’s complaint under Article 10 as manifestly ill-founded. The
applicant could not have been unaware that his statements were capable of casting doubt as to the
extent of the extermination of the Jews during the Second World War, especially in the context of a
debate raging at the university due to negationist and racist views defended by some of its teaching
staff. His possible contribution to the negationist discourse and the resulting disorder within the
university had been incompatible with his duties and responsibilities as a teacher.
156. In Williamson v. Germany (dec.), 2019, the applicant, a Catholic bishop, was convicted for his
interview statements denying the existence of gas chambers and the killing of Jews therein and
downplaying the number of Jews who had perished in Nazi concentration camps. The interview was
given in Germany to a Swedish television channel. Despite being aware that his statements were
subject to criminal liability in Germany and could attract particular interest there, the applicant did
not reach any specific agreement with the Swedish television as to any prohibition or restriction on
the use of the interview recording and it could indeed be viewed in Germany via satellite television
or the Internet. Referring to Article 17, the Court rejected the application as manifestly ill-founded.
In its view, the fact that the applicant had sought to use his right to freedom of expression with the
aim of promoting ideas contrary to the text and spirit of the Convention weighed heavily in the
assessment of the necessity of the interference under Article 10 (§§ 26-27).
157. In Pastörs v. Germany, 2019, the applicant, then a member of a Land Parliament, was convicted
for his statements that “the so-called Holocaust is being used for political and commercial purposes”
and that since the end of the World War II, the Germans had been exposed to a “barrage of criticism
and propagandistic lies” and “Auschwitz projections”. As large parts of his speech had not raised an
issue under criminal law, the domestic courts found that he had inserted the qualified Holocaust
denial into his speech, like “poison into a glass of water, hoping that it would not be detected
immediately”. While the disdain the applicant had shown to the victims of the Holocaust spoke in
favour of the direct application of Article 17, the Court preferred to examine the merits of the
applicant’s complaint under Article 10, as interferences with the right to freedom of expression
called for the closest scrutiny when they concerned statements made by elected representatives in
Parliament. The Court attached fundamental importance to the fact that the applicant had planned
his speech in advance, deliberately resorting to obfuscation to get his message across. Article 17 had
thus an important role to play, as the applicant had sought to use his right to freedom of expression
with the aim of promoting ideas contrary to the text and spirit of the Convention and that weighed
heavily in the assessment of the necessity of the interference. The applicant’s complaint under
Article 10 was eventually rejected as manifestly ill-founded.
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4. No reliance on Article 17
158. In the early cases concerning Holocaust denial, the Commission did not refer to Article 17
(X. v. Germany, Commission decision, 1982; T. v. Belgium, Commission decision, 1983).
159. The Court did not have recourse to Article 17 in cases where a reference to the Holocaust,
which did not involve its denial, had been made.
160. In Hoffer and Annen v. Germany, 2011, the applicants, anti-abortion activists, were convicted
of defamation on account of their pamphlets targeting a doctor and containing the statement “then:
Holocaust, today: Babycaust”. By putting the lawful activity performed by the doctor on the same
level as mass homicide committed during the Holocaust, the applicants had seriously infringed his
personality rights. The Court saw no need to refer to Article 17 and found no breach of Article 10,
having regard to the specific context of the German past.
161. In PETA Deutschland v. Germany, 2012, the Court dealt with a civil injunction preventing an
animal rights association from publishing posters which featured photos of concentration camp
inmates alongside pictures of animals kept in mass stocks, under the headings “final humiliation”
and “if animals are concerned, everybody becomes a Nazi”. While the intended poster campaign did
not pursue the aim to debase the depicted concentration camp inmates, they had been put on the
same level as animals and their suffering had thus been banalised and exploited in the interests of
animal protection. The Court did not refer to Article 17 and held that the impugned injunction did
not violate Article 10.

G. Historic debates
1. Article 17 not applied
162. In Lehideux and Isorni v. France, 1998, the applicants were convicted for having published an
unqualified eulogy of Marshal Pétain, the Head of State of Vichy France in 1940-1944, while omitting
to mention his collaboration with Nazi Germany, for which he had been sentenced to death in 1945.
In the Court’s view, it was not appropriate to apply Article 17 (§ 58). Regarding the applicants’
argument about Pétain’s double game supposedly beneficial to the French, that point did not belong
to the category of clearly established historical facts – such as the Holocaust – whose negation or
revision would be removed from the protection of Article 10 by Article 17 (§ 47). Furthermore, they
had explicitly stated their disapproval of “Nazi atrocities and persecutions” (§ 53). Regarding their
omission about Pétain’s responsibility for deportation to the death camps of thousands of Jews in
France, the gravity of those facts increased the gravity of any attempt to draw a veil over them.
However, having regard to the lapse of forty years since those events and the legitimacy of the
applicants’ purpose, namely securing Pétain’s retrial, their conviction had been disproportionate, in
breach of Article 10 (§§ 53-56).
163. In Fatullayev v. Azerbaijan, 2010, the applicant, a journalist, was sentenced to a prison term on
account of his statements concerning the Khojaly massacre, which had taken place during the war in
Nagorno-Karabakh. While according to the commonly accepted version – hundreds of Azerbaijani
civilians had been killed by Armenian armed forces with the reported assistance of the Russian
army –, the applicant argued that some Azerbaijani fighters might have killed some of the victims
and mutilated their corpses and that they might have also borne responsibility for failure to prevent
large-scale bloodshed by not allowing the refugees to use an escape corridor. The Court did not
apply Article 17, as the instant case did not concern the negation or revision of clearly established
historical facts such as the Holocaust (§ 81). The applicant had not attempted to deny the fact of the
mass killings, to exonerate those who were commonly accepted to be the culprits, to mitigate their
respective responsibility or to otherwise approve of their actions. Nor had he sought to humiliate or
debase the Khojaly victims, doubting the gravity of the suffering inflicted on them (§§ 81 and 98).
The Court eventually found a violation of Article 10, as it had not been convincingly shown that the
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impugned statements were defamatory in respect of the specific individuals acting as private
prosecutors in the applicant’s case. Moreover, the imposition of a prison sentence for a press
offence would be compatible with journalists’ freedom of expression only in exceptional
circumstances, as, for example, in cases of hate speech or incitement to violence (§ 103).
164. The case of Perinçek v. Switzerland [GC], 2015, concerned the criminal conviction of a Turkish
politician for publicly expressing the view, in Switzerland, that the mass deportations and massacres
suffered by the Armenians in the Ottoman Empire in the early 20th century had not amounted to
genocide and that the allegation of the Armenian genocide was an “international lie” invented by
“the imperialists”. Finding a breach of Article 10, the Court saw no grounds to apply Article 17. First,
the applicant’s statements, read as a whole and taken in their immediate and wider context, could
not be seen as a form of incitement to hatred, violence or intolerance towards the Armenians. He
had not expressed contempt or hatred for the victims, called the Armenians liars, used abusive
terms with respect to them, or attempted to stereotype them (§ 246). Nor had he relativised the
gravity of those tragic events or presented them as right (§ 240). Secondly, notwithstanding the
immense importance attached by the Armenian community to the characterisation of those events
as genocide, the Court could not accept that the applicant’s statements, which had been directed
towards the “imperialists”, were so wounding to the dignity of the victims and their descendants as
to require criminal law measures in Switzerland, especially given their rather limited impact and the
lapse of 90 years since those events (§§ 250, 252 and 254). Thirdly, unlike in the cases relating to
Holocaust denial, there was no direct link between Switzerland and the impugned massacres, and
the context did not require a racist and anti-democratic agenda to be automatically presumed. Nor
was there a basis to infer such an agenda or to expect serious friction between Turks and Armenians
in Switzerland on this account (§§ 234 and 243-244).

2. Article 17 used as aid in interpretation
165. In Chauvy and Others v. France, 2004, the applicants were convicted of public defamation on
account of having written and published a book which, as a whole, tended to suggest, by way of
innuendo, that certain important members of the Resistance movement in France during the Second
World War had betrayed their leader and had thereby been responsible for his arrest, suffering and
death. The Court saw no need to bring Article 17 into play, as the issue in question did not belong to
the category of clearly established historical facts, such as the Holocaust. However, the interference
complained of was compliant with Article 10, since the author had failed to respect the fundamental
rules of historical method in the book and had made particularly grave insinuations (§§ 77-80).
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Appendix
Article 17 as applied to groups and individuals – overview of its use in conjunction with other
provisions of the Convention
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CORBETT v. CORBETT (OTHERWISE ASHLEY)
1969 Nov. 11, 12, 13, 14, 17, 18, 19, 20, 21, 24, 26, 27, 28;
Dec. 1, 2, 8, 9;
1970 Feb. 2 .

Ormrod J.

Husband and Wife—Marriage—Capacity to marry—Woman—
Definition of—Wife registered as male at birth-.—Operation for
amputation of male genitalia and provision of artificial vagina
—Thereafter lived as female—Whether capable of being
woman, for purposes of marrying.
Husband and Wife—Nullity—Consummation—Male wife—Biological male, registered as male at birth—Operation for amputation of male genitalia and provision of artificial vagina—
Thereafter lived as a female—Whether a woman for purposes
C
of marriage—Whether capable of consummating marriage.
Husband and Wife—Nullity—Decrees-Declaration of nullity—
Marriage void—Wife a biological male—Whether discretion
in court to make declaratory order. .
"

D

E

F

G

H

The petitioner and the respondent went through a ceremony
of marriage in ^September, 1963. The petitioner knew that
the respondent had been registered at birth as a male and
had in 1960 undergone an operation • for the removal of the
testicles, most of the scrotum and the construction of an
artificial vagina. Since that operation the respondent had
lived as a woman. In December, 1963, the petitioner filed a
petition for a declaration that the marriage was null and void
because the respondent was a person of the male sex, or,
alternatively, for a decree of nullity on the ground of either
incapacity or wilful refusal to consummate.' The respondent in
the answer prayed for a decree of nullity on the ground of
either the petitioner's incapacity or his wilful refusal to consummate the marriage and, by an amendment made during the
trial, pleaded that the petitioner was estopped from alleging
that the marriage was void or, alternatively, that, in the exercise
of its discretionary jurisdiction to make declaratory orders
under R.S.C. Ord. 15, the court ought to refuse to grant to the
petitioner the declaration prayed for in his petition: —
Held, (1) that marriage was essentially a relationship
between man and woman, and that to determine sex for the
purposes of marriage the law should adopt the chromosomal,
gonadal and genital tests and if all three were congruent determine sex accordingly, ignoring any operative intervention;
that, therefore, the respondent was not a woman for the purposes of marriage but was from birth and had remained at all
times a biological male; and that, accordingly, the so-called
marriage was void (post, p. 106B, D-E, F).
(2) That, assuming that the marriage was valid and that
the respondent was to be deemed to be a woman, she was
physically incapable of consummating a marriage as intercourse using the completely artificial cavity constructed could
never be ordinary and complete intercourse (post, p. 107F-O).
Dicta of Dr. Lushington in D—e v. A—g {falsely calling
herself D—e) (1845) 1 Rob.Eccl. 279, 297, 298, 299 applied.
S. Y. v. S. Y. {orse. W.) [1963] P. 37; [1962] 3 W.L.R. 526;
[1962] 3 All E.R. 55, C.A. distinguished.
(3) That a ceremony of marriage which was wholly
ineffectual and void in law could not be rendered effectual
P. 1971—4 (2)
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between the actual parties by some species of estoppel (post,
p .

1 0 8 G - H ) . .

.

.

.

.

•:

.

••

,•

.

A

(4) That the case fell within the statutory jurisdiction of
the High Court derived from section 2 of the Matrimonial
Causes Act, 1857; and there was no discretion
to withhold a
l
decree of nullity (post, p. 109F, H).
• •
Kassim {prse. Widmann) v. Kassim (orse. Hassim) (Carl
and Dickson cited) [1962] P. 224; [1962] 3 W.L.R. 865; [1962]
3 All E.R. 426 applied.
:
;
Per curiam. The biological sexual constitution of an indi- B
vidual is fixed at birth at the latest, and cannot be changed,
either by the natural development of organs of the opposite
sex, or by medical or surgical means. The only cases where
the term " change of sex " is appropriate are those in which'
a mistake as to sex is made at birth and subsequently revealed
. by further medical investigation (post, p. 104D-E). .

C
The following cases are referred to in the judgment:
Batemanv. Bateman (orse. Harrison) (1898) 78 L I 472.
Bruce v. Burke (1825) 2 Add. 471.
D—e v. A—g (falsely calling herself D—e) (1845) 1 Rob.Eccl. 279.
Dennis v. Dennis (Spillett cited) [1955] P. 153; [1955] 2 W.L.R. 817;
[1955] 2 All E.R. 51, C.A.
Elliott v. Gurr (1812) 2 Phillim. 16.
D
Hayes (falsely called Watts) v. Watts (1819) 3 Phillim. 43.
Hayward v. Hayward (orse. Prestwood) [1961] P. 152; [1961] 2 W.L.R.
993; [1961] 1 All E.R. 236.
Kassim (orse. Widmann) v. Kassim (orse. Hassim) (Carl and Dickson
cited) [1962] P. 224; [1962] 3 W.L.R. 865; [1962] 3 All E.R. 426.
S. Y. v. S. Y. (orse. W.) [1963] P. 37; [1962] 3 W.L.R. 526; [1962] 3 All
E.R. 55, C.A.
E
Sapsford v. Sapsford and Furtado [1954] P. 394; [1954] 3 W.L.R. 34;
[1954] 2 All E.R. 373.
W. (orse. K.) v. W. [1967] 1 W.L.R. 1554; [1967] 3 All E.R. 178.
Wilkins v. Wilkins [1896] P. 108, C.A.
The following additional cases were cited in argument:
F
Bullock v. Bullock [1960] 1 W.L.R. 975; [1960] 2 All E.R. 307, D.C.
Commonwealth v. Lane (1873) 113 Mass. 458.
Garthwaite v. Garthwaite [1964] P. 356; [1964] 2 W.L.R. 1108; [1964] 2
All E.R. 233, C.A.
Hyde v. Hyde (1$66)L.R. 1P.&D. 130.
.
Undo v. Belisario (1795) 1 Hag.Con. 216.
Russian Commercial & Industrial Bank v. British Bank for Foreign
Trade Ltd. [1921] 2 A.C. 438, H.L.(E.).
G
Square v. Square (orse. Bewicke) Cowan Intervening [1935] P. 120.
Talbot (orse. Poyntz) v. Talbot (1967) 111 SJ. 213.
PETITION.

Arthur Cameron Corbett petitioned for a declaration that the ceremony
of marriage, which took place in Gibraltar, on September 10, 1963, between JJ
himself and the respondent, then known as April Ashley, was null and
void and of no effect, because the respondent at the time of the ceremony
was a person of the male sex. Alternatively,: he petitioned for a decree
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of nullity on the ground that the marriage was never consummated owing
to the incapacity or wilful refusal of the respondent to do so. • The
respondent, by answer, denied being of the male sex, denied any incapacity
to .consummate or any'wilful refusal to consummate the marriage and cross
prayed for a decree of nullity on ithe ground of either the petitioner's incapacity or Ms wilful refusal to consummate the marriage. By an amendment made during the trial the respondent pleaded that the petitioner was
B estopped from alleging that the marriage was void and of no effect,
or alternatively, that, in the exercise of its discretionary jurisdiction to
make declaratory orders, *he court in all the circumstances of the case ought
to refuse to grant the petitioner the declaration prayed for in the .prayer to
Che petition.

.

;

.

.

.

The facts are fully stated in the judgment of Ormrod J.
w

D

•**

p

G

U

••_•••' .

'

. James Comyn Q.C. and/Leonard Lewis Q.C. for ithe respondent. In
a case of inter-sex the person must be assigned a sex, and if when the: matter
Teaches a court that person has been assigned a sex the court should accept
Chat assignment. Manhood and womanhood is holt decided on the presence or. otherwise of a penis or other sexual organs. Sex is the sum of a
number of things both ^external and internal and pertaining to both body
and mind. Consideration must be given to hormonal make up, the
person's psychological condition and chromosomal factors.
S. Y. v. 5. Y. (orse. W.) [1963] P. 37 as very strongly relied upon and
is binding on ithe court. No woman is obliged to disclose hidden defects
to her husband before marriage. The decision of Brandon J. in W. (orse.
K.)'v. W. [1967] 1 W.L.R. 1554 is plainly wrong: in logic and in law, a
judge must hold that a marriage has been consummated once he finds that
there has been penetration. Otherwise, one gets to the point of having
to decide what length of entry is too short. That would be an invidious
and impossible task.
.
• •; • .
A man is not simply a penis and testicles. To say so would mean paying: too much regard to the external characteristics of the male. The
medical evidence establishes that ithe respondent.was a case of irker-sex
at tihe time of the operaltion and so was properly operated oh. The
differentiation between a man and a woman is the sum erf all ithe biological
factors which go to make up a man or a woman. It is superficial, dangerous
and illogical to have regard simply to external genitaltia. There1 has got
to be very often in these cases an arbitrary decision made by Ithe persons
themselves and their medical advisers. The court cannot brush aside the
fact that the respondent is a true case of inter-sex who has been allocated
the female sex. If the respondent were an undetermined case of inter-sex
the court would have the choice of which sex into which to put the respondent, but the many factors to be considered would weigh more heavily one
•way than the other. If a decision as to sex has been responsibly made by a
doctor and his patient the court should give that decision due consideration.
This respondent is treated as a woman for.every other legal purpose,
for example, she is classed as a woman for National Insurance. - •• ••>'<-••,'•••
•• This is a new field and one must readjust one's thinking to the facts of
the case. If on the day of the ceremony the court holds that the respondent jwas a man then the court has a discretion in the matter of granting
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the declaration sought in the same way that the courts of ithe Queen's
Bench Division have a discretion in declaration cases. If the petitioner
persists in his plea for a declaration then the exercise of that discretion will
arise and it should be exercised against him. He is an experienced man
who left his wife and children for the respondent whom he pressed to marry
him knowing all about her and overcoming all objections raised. Any
discretion the court has in the present matter could not conceivably be
operated in his favour, He is seeking to nullify a marriage which he freely
entered into knowing all the relevant facts.
On the face of it 'there are immense illogicalities in saying that if the
marriage is void estoppel can operate. In seeking to distinguish the case of
Hayward v. Hayward (orse. Prestwood) [1961] P. 152 from ithe present
case reliance is made on the observations of Lord Merriman P. in Bullock
v. Bullock [1960] 1 W.L.R. 975, 979. In the present case there should
be an estoppel by conduct. Nobody in the previous cases had in mind just
such a case as the present one.
[ORMROD J. If all the court were being asked to do was to declare that
a certain state of facts exists, there could be no possible question of estoppel.]
That is not correct as in Ithe present case one can see just the case in
which such a doctrine should 'be applied. In certain cases of prima facie
void marriages, e.g., the present one, estoppel can operate. One must
never forget that no one is obliged to come Ito court on a question of a void
marriage. Justice would be done by deciding the whole case on the estoppel
point alone. Alternatively, the ends of justice might ibe served by granting
decrees of nullity to both parties on the ground of non-consummaMion.
The burden of proof is on the ipetitioner and he cannot be said to have
discharged that burden.
Joseph Jackson Q.C. and J. C. J. Tatham for the petitioner. Once
one has the basic facts disclosing what has happened in a case of this bind
one has Ito establish to the satisfaction of Ithe count that one has a marriage
before going further. The first question to be answered, a unique one, is
whether there is anything matrimonial alboult a ceremony 'between two men
and whether it can have legal consequences. Can two male homosexuals
(or lesbians) go through a ceremony of marriage and thereby create the legal
consequences of a marriage? How they regard one another is irrelevant.
The test for that purpose should not be a subjective one. [Reference was
made to Talbot {orse. Poyntz) V. Talbot (1967) 111 S.J. 213.]
There are two essential ingredients of a marriage, first, there has
to be a union expressed to be for life, and, secondly, it must be made between one man and one woman. It is axiomatic that a valid marriage must
create the status of husband and wife and that a valid marriage can only
be contracted between a man and a woman: see the classic definition of
marriage by Lord Penzance in Hyde v. Hyde (1866) L.R. 1 P. & D. 130,
133;. Undo v. Belisario (1795) 1 Hag.Con. 216, 230; and sections 44 (3)
and 45 (1) of the Marriage Act 1949.
The petitioner's case is that the respondent was and is a castrated male
who has a passage in the form of an artificial vagina constructed for him
but who has not and never has had ovaries or a uterus. It is not a case of
a woman with a rudimentary vagina where the passage can be enlarged so
as to permit full penetration as envisaged in S. Y. v. 5. Y. (orse. W.) [1963]

A

B

^

D

?

p

G

JJ

AB 122

87
P.

B

D

p

F

Q

Corbett v. Corbctt

P. 37, because the vagina of the respondent in the present case is not even
in the natural position and it is arguable whether it resembles a natural
vagina and any observations in that case which refer to a wholly artificial
vagina were obiter.
, . , • • • : . . . •
The fact ithat a defect is put in the classification of void marriages is
not the end of it as it is a. purely arbitrary matter. The principal defects
resulting in void marriages are bigamy, affinity and consanguinity, nonage
and third party consent. Those defects all possess one. characteristic; taking
the parties involved, one can see at once that the marriage could in certain
circumstances be valid because in each case the two essentials are present. It
is something extraneous and arbitrary, imposed by law, which prohibits there
being a valid marriage. In this country we do not presume.to say that
every bigamous marriage cannot be valid under any circumstances; for
example, a child of a polygamous marriage has long been regarded as
legitimate. There is nothing fundamentally or inherently wrong in two
persons contracting a bigamous marriage: we acknowledge and recognise
bigamous marriages validly contracted elsewhere and call them polygamous.
Before 1835 affinity and consanguinity made marriages merely voidable
not void. Commonwealth v. Lane (1873) 113 Mass. 458 shows quite
clearly that it is a different matter from something which one would regard
as fundamental and essential: e.g. countries holding different views recognise
the right for nieces and uncles to marry elsewhere in the world.
Before 1929, when it was levelled out at 16 years, ithe minimum contracting age was 14 years for a boy and 12 years for a girl. So, it cannot
be a fundamental matter if Parliament can so easily alter it. After 1822
lack of third party consent was no longer to be regarded as making
a marriage void.
The marriage ceremony is merely a public way of recording that
a marriage has taken place; it is not an essential ingredient. The present
case lacks one of the essentials of marriage. If there is not one man and
one woman ithe marriage ceremony cannot be matrimonial. It is simply
an abuse of (that ceremony and is a simulation of marriage Sailing short
even of a void marriage, because the two persons involved could never
marry under any system of law. This country should refuse to recognise
any purported marriage of two men on the ground of public policy.
W:hen there is a problem as to ithe sex of a party it seems absurd to look
at the matter as at ithe date of the marriage. In the ordinary case, which
this is, one must take the date of birth as the relevant date for investigation.
By " ordinary " case is meant a case where the first three criteria of sex are
all one way, i.e., excluding psychological factors. A woman is a person
chromosomally XX with 'female gdnads and whose apparent sex is feminine.
It is accepted that external and internal genitalia must be of the utmost
importance.
On the question of the re-amendment in the answer, the alleged estoppel, being toy conduct, is based on lack of knowledge of relevant facts: see
Square v. Square (orse. Bewicke) [1935] P. 120, 126. The matter could
not be better put than by Phillimore J. in Hayward v. Hayward (orse.
Prestwood) [1961] P. 152, 158. The respondent's knowledge of the relevant facts was and is (far better than that of the petitioner. The baffle defect
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of the allegation of estoppel' is that it is based on the validity of ithe marriage. As the matter does not come into ithe category of marriage"because
the respondent is" not a woman, the question of an estoppel simply does not
come into it. Knowledge cannot estop a man into being considered a
woman.

:'.••'

"

. . .

All ithe three tests .adumbrated in Russian Commercial & Industrial
Bank v. British Bank for Foreign Trade Ltd. [1921] 2 A.C. 438 are
satisfied in the present case.
.
.
. JJ
The present case is one of a petition in the first instance (but not in the
alternative prayer) under the inherent jurisdiction of the court. Taking the
facts of Kassim (orse. Widmann) v. Kassim [1962] P. 224, the present case is
in line because there itihe court was dealing with a man and a .woman and
a union for.life. There never has been a case of two men or two women
marrying, but the ecclesiastical court would have had power to declare
that it was a nothing. Whether one looks atthe first prayer of the petition C
as a prayer for nullity or a prayer for declaratory relief, it is a prayer in any
event in a matrimonial suit: see Garthwaite w. Garthwaite [1964] P. 356,
383. It is akin to a jactitation suit.
Cur. adv. vult..
February 2, 1970. ORMROD J. read the following judgment. The D
petitioner in this case, Arthur Cameron Corbett, prays, in the first place,
for a declaration that a ceremony of marriage which took place in
Gibraltar on September 10, 1963, between himself and the respondent,
then known as April Ashley, is null and void and of no effect, because
the respondent, at the time of the ceremony, was a person, of. the male
sex. In the alternative, he alleges that the marriage was never consummated owing to the incapacity or wilful refusal of the respondent to **
consummate it, and asks for a decree of nullity. In her answer, the
respondent denied the allegation that she was of the male sex at the time
of the ceremony and asserted that she was of the female sex at that
time. .She denied that she was incapable of or had wilfully refused to
consummate the marriage. In paragraph 5 of the answer, she admitted
that for many years she.had been regarded as a male but had undergone p
an operation for the construction of a vagina before the ceremony of
marriage, and alleged that the petitioner was aware of all the material
facts before the ceremony took place and iwas, therefore, not entitled to a
decree of nullity on the ground of incapacity or wilful refusal. In paragraph 6, she alleged that the petitioner had achieved full penetration on
several occasions but withdrew after a very short time without ejaculation,
either because he-was incapable of ejaculation, or'because he was unwilling G
to do. so, and then became hysterical. Paragraph 7 contains an implied
averment that the marriage was in fact consummated, and then goes on
to allege, in the alternative, that the petitioner wilfully refused to consummate it. Paragraph 8 contains an alternative allegation of. incapacity on
the part of the petitioner. The prayer to the answer, therefore,, asks for
a decree of nullity in favour of the respondent on either incapacity or JJ
wilful refusal. By an amendment, made by leave at a late stage of the
trial,, the respondent pleaded that the petitioner was estopped from
alleging that the marriage-was void and of rib effect or, alternatively, that
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in the exercise of its discretionary jurisdiction to make declaratory orders,
the court, in all the circumstances of this case, ought to refuse to grant
the petitioner the declaration prayed for in the prayer to the petition.
A number of technical points arise on these pleadings which I, will
deal with.in detail at a later stage in this judgment.. For the moment
it is enough to say that Mr. Comyn, for the respondent, very frankly
admitted that there were formidable difficulties in his way on both limbs
of his late amendment to the answer and that in my judgment there is
no foundation in law. or fact for either submission.
The case, therefore, resolves itself into the primary issue of the validity
of the marriage, which depends upon the true sex of the respondent, and
the secondary issue of the incapacity of the parties, or their respective
willingness or unwillingness to consummate the marriage, if there was a
marriage to consummate. On the primary issue, the basic facts are not
in dispute. The problem has been to discover them. On the secondary
issue, there is a direct conflict of evidence between the petitioner and the
respondent but it lies within a narrow compass. An unusually large
number of doctors gave evidence in the case, amounting to no less
than nine in all, including two medical inspectors, to-.the court. Each
side called, three leading medical experts to deal with various aspects
of anatomical and. psychological sexual abnormality. In the event, as
is to be expected when expert witnesses of high standing are involved,
there was a very large measure of agreement between them on the present
state of scientific knowledge on all relevant topics, although they differed
in the inferences and.conclusions which they drew from the application of
this knowledge to the facts of the present case. The quality of the medical
evidence on both sides was quite outstanding, not only in the lucidity of
its exposition, but also in its intellectual and scientific objectivity, and I
wish to express to all the distinguished doctors concerned in this case,
my gratitude for the immense amount of time and trouble which they
have devoted to it, and for the patient and careful way in which they
answered the many questions put to them during the long periods for
which some of them were in the witness box. The cause of. justice is
deeply indebted to them. My only regret is that it did not prove possible
to save a great deal of their time by exchanging reports and making
available to all of them all the known facts about the respondent's physical
condition both before and after the operation, including, facilities for a
joint medical examination, before the hearing began. Had such steps
been taken a great deal of time and expense might have been saved.
The relevant facts must now be stated as concisely as possible. The
respondent was born on April 29, 1935, in Liverpool and registered at
birth as a boy in the name of George Jamieson and brought up as a boy.
It has not been suggested at any time in this case that there was: any
mistake over the sex of the child. In 1951, at the. age of;16 years,, he
joined the Merchant Navy. Before being accepted. the respondent had
what she (I shall use " h e " and " s h e " and " h i s " and " her ".through^
out this judgment as seems convenient in the context) described in cross
examination as a "vague medical, examination." and was accepted. As
George Jamieson, the respondent did one and a half voyages as a
merchant seaman before being put ashore, at San. Francisco and admitted
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to hospital there, after taking an overdose of tablets. He was subsequently
returned to this country and became a patient at Ormskirk Hospital. A
No evidence was available from this hospital but subsequently, in January,
1953, at the age of 17, he was referred by his general practitioner to the
psychiatric department of the Walton Hospital, Liverpool, where he came
under the care of Dr. Vaillant, the consultant psychiatrist, at first as an
out-patient, and later, for a short time, as an in-patient. Dr. Vaillant
gave evidence under a subpoena issued on behalf of the petitioner and B
produced the hospital records which showed that the respondent had been
physically examined by one of Dr. Vaillant's assistants and that no
abnormality had been observed other than that he presented a "womanish
appearance " and had " little bodily and facial hair." Dr. Vaillant said
in evidence that he never had any doubt that the respondent was a male;
The hospital records contain summaries of several therapeutic interviews
with the respondent, some under the influence of small doses of amytal **
or ether, in the course of which he expressed an intense desire to be a
woman, which, he said, he had experienced since he was a child, and gave
some account of various homosexual experiences which he had had on
board ship. After some six months' treatment, the doctor who had been
treating the respondent under Dr. Vaillant's supervision reported his conclusions to the general practitioner in a letter dated June 5, 1953, which j)
reads in part, as follows:
" This boy is a constitutional homosexual who says he wants to
become a woman. He has had numerous homosexual experiences
and his homosexuality is at the root of his depression. On examination, apart from his womanish appearance, there was no abnormal
finding."
E
Unfortunately it has proved impossible to trace this doctor whose evidence
would have been of great value in resolving some of the questions raised
by the experts called on behalf of the respondent.
Thereafter, the respondent came to London and did casual work in .
the hotel trade there, and in Jersey, until, in 1956, he went to the south
of France. There he met the members of a well-known troupe of male p
female impersonators, normally based at the Carousel night club in Paris,
and, later, himself became a member of the troupe. By this time, on any
view of the evidence, the respondent was regularly taking the female sex
hormone, oestrogen, to encourage the development of the breasts and of
a feminine type of physique. At this stage he was known as " Toni/
April."
It will be necessary to examine the evidence relating to the taking of G
oestrogen in more detail later. After about four years at the Carousel
night club, he was introduced to Dr. Burou who practised in Casablanca
and who, on May 11, 1960, performed on the respondent a so-called
" sex-change operation," which consisted in the amputation of the testicles
and most of the scrotum and the construction of a so-called "artificial
vagina " by making an opening in front of the anus and turning in the | j
skin of the penis, after removing the muscle and other tissues from it, to
form a pouch or cavity occupying approximately the position of the vagina
in a female, that is, between the bladder and the rectum Parts of the
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scrotum were used to produce an approximation in appearance to female
external genitalia. I have been at some pains to avoid the use of emotive
expressions such as " castration" and " artificial vagina" without the
qualification " so-called " because the association of ideas connected with
these words or phrases is so powerful that they tend to cloud clear
thinking. It is, I think, preferable to use the terminology of Miss Josephine
Barnes, who examined the respondent as one of the medical inspectors in
this case. She described the respondent as having a " cavity which
opened onto the perineum."
There is no direct evidence of the condition of the respondent's
genitalia immediately before their removal at this operation. I was
informed by counsel that Dr. Burou had refused to supply any information or to answer letters addressed to him by the respondent's solicitors.
The respondent was almost as unhelpful. In evidence in chief, she said
that she thought she had a penis at the time when she was in the Merchant
Navy. She had testicles at that time. She said, " I haven't the foggiest
idea of the size of my penis "and had no idea of the size of the testicles.
In cross examination, she was asked whether she had ever had an erection
and whether she had had ejaculations. She refused to answer either
question and wept a little. It is a curious fact that in the further and
better particulars under paragraph 5 of the answer, the operation is said
to have been " for the removal of a vestigial penis and the construction
of an artificial vagina." No explanation was forthcoming as to the source
of the word "vestigial," and there is no evidence that the respondent's
penis or testicles were abnormal. In so far as credibility is concerned, I
do not think that it would be right to hold that these particular answers
reflect adversely upon the respondent's credit generally because the
evidence of the psychiatrists is that persons who suffer from these intense
desires to belong to the opposite sex often exhibit a profound emotional
reaction when asked about the genitalia which they so much dislike.
Nevertheless, such unhelpful evidence does nothing to support the suggestion that there was anything unusual about the respondent's sexual
anatomy. Following the operation, the respondent returned to London,
now calling herself April Ashley, and dressing and living as a female.
In evidence she stated that after the operation she had had sexual relations
with at least one man, using the artificial cavity quite successfully.
In November, 1960, about six months after the operation, the petitioner
and the respondent met for the first time. He was then aged 40, married
and living with his wife and four children, but sexually unhappy and
abnormal. In the witness box he described his sexual experience in considerable detail with apparent frankness and without obvious embarrassment. He was, in fact, an unusually good witness, answering all the
questions put to him carefully and without any attempt at prevarication
or evasion. He said that he had had sexual relations with a large number
of women before his first marriage, and with others, both during and
after it was dissolved in 1962. He also described his sexual deviations.
From a comparatively early age, he had experienced a desire to dress up
in female clothes. In the early stages of his marriage he had done so
in the presence of his wife on a few occasions. Subsequently, he had
dressed as a woman four or five times a year, keeping it from his wife,
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but the urge to do so continued. With considerable insight, he said, " I
didn't like what I saw; you want the fantasy to appear right. It utterly
failed to appear right in my eyes." These remarks are highly relevant
to the understanding of the human aspects of this unusual case. From
about 1948 onwards his interest in transvestism increased;-at first it was
mainly literary, attracting him to pornographic book shops, but gradually
he began to make contact with people of similar tendencies and associated
with them from time to time in London. This led to frequent homosexual behaviour with numerous men, stopping short of anal intercourse.
As time went on he became more and more involved in the society of
sexual deviants and interested in sexual deviations of all kinds. In this
world he became familiar with its ramifications and its personalities,
amongst whom he heard of Toni/April as a female impersonator at the
Carousel, which he described as " the Mecca of every female impersonator
in the world." Eventually, through an American transvestite known as
" Louise," he got into touch with the respondent and they met for the
first time on November 19, 1960, at his invitation for lunch at the Caprice
restaurant. The petitioner's description of this first meeting contains the
key to the rest of this essentially pathetic, but almost incredible, story.
By this time he was aware that April Ashley, as she was now calling
herself, had been a man and had undergone a so-called " sex-change
operation." When he first saw her he could not believe it. He said he
was mesmerised by her. " This was so much more. than I could ever
hope to be. The reality was far greater than my fantasy." In crossexamination he put the same thought in these words: " it far outstripped
any fantasy for myself. I could never have contemplated it for myself."
This coincidence of fantasy with reality was to determine the
petitioner's behaviour towards the respondent over the next three years
or more. The respondent's reaction to the petitioner appears to have
been largely passive throughout the whole period of the relationship.
After the meeting in November, 1960, they saw more and more of each
other, meeting daily and sometimes twice a day. He had originally
introduced himself to her under an assumed name but soon disclosed
his real identity. During these meetings the respondent gradually "in
dribs and drabs" disclosed the whole of her history to the petitioner,
including a detailed description of the operation. According to the
petitioner, his original motive in seeking an introduction to the respondent
was essentially transvestite in character but quite soon he developed for
her the interest of a man for a woman. He said that she looked like a
woman, dressed like a woman and acted like a woman. He disclosed
his true identity to the respondent to show that his feelings had become
those of a full man in love with a girl, not those of a transvestite in love
with a transsexual. He repeatedly said that he looked upon the respondent as a woman and was attracted to her as a woman. On the other
hand, it is common ground that before the ceremony of marriage, nearly
three years later, there was no sexual activity in a physical sense between
them at all of any kind, although there was the most ample opportunity,
At the most their relationship went no further than kissing and some very
mild petting. At no time did the respondent permit - the petitioner to
handle her naked breasts or any other part of her body. The petitioner's
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letters .to the respondent, nearly, all of which appear to have. survived,
whereas all but one of the respondent's have been destroyed, show, a
similar emotional situation, affectionate, yet quite passionless, with continual emphasis on marriage and the pleasure which the petitioner felt in
thinking of the respondent as the future Lady Rowallan. . This is not at all
the sort of relationship which one would expect to satisfy a man of such
extensive and varied sexual experience as the petitioner claims to be. The
respondent, however, agrees with his account of their relationship, except
that she claims that on one single occasion, in a fit of jealous rage in
Paris in 1961, he attempted to assault her sexually. Her description of
the incident did not suggest to me that there was anything particularly
sexual about it. She said that she never had any real feeling for the
petitioner and had been his "nurse" for three years. She obviously
found him a difficult and perplexing person. She says, and some of the
petitioner's letters bear her out, that his emotions swung about like a
pendulum, from feeling jealous of her as a woman, by which, I think, she
meant jealous of her success in adopting ithe female role he often wished
he could adopt also, to jealous feelings about other men who were
attracted to her. I think that there is a good deal of substance in this
view of the petitioner's attitude. Listening to each party describing this
strange relationship, my principal impression was that it had little or
nothing in common with any heterosexual relationship which I could
recall hearing about in a fairly extensive experience of this court. I also
think that it would be very unwise to attempt to assess the respondent's
feminine characteristics by the impression which the petitioner says she
made on him. While I accept his account of his sexual experience from
a qualitative point of view, I am sceptical about the quantity of it, but I
have no difficulty in concluding that he is a man who is extremely prone
to all kinds of sexual fantasies and practices. He is an unreliable yardstick by which to measure the respondent's emotional and sexual responses.
As a further indication of the unreality of his, feelings for the respondent,
it is common ground that he introduced her to his wife and family and
quite frequently took her to his house or on outings with them.
By September, 1961, the situation between the petitioner and his wife
had become impossible owing to his obsession with the respondent, and
a separation was arranged. Meanwhile, with his assistance, she had
changed her name to April Ashley by deed poll and obtained a passport
in that name. Attempts to persuade the superintendent registrar to change
her birth certificate, however, failed. At some stage after the operation,
the Ministry of National Insurance issued her a .woman's insurance card
and now treat her as a woman for national insurance purposes. During
1961 she worked successfully as a female model until the press got hold
of the story and gave it wide publicity. Later that year the petitioner
decided to live in Spain and bought a villa and a night-club called the
Jacaranda, at Marbella. In December, 1961, they went together to
Marbella on the basis that they would share the villa but not sleep
together and eventually marry when his divorce came through.: The
respondent stayed about a week and then left for a while, returning later
for about: a month and then leaving again. This pattern of coming and
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going continued for a long time. When she was in Marbella the respondent slept at the villa and the petitioner at the club. She was largely
supported by him and he was happy to do so. In 1962 they became the
subject of intense press publicity, culminating in a series of articles in
the News of the World in which the respondent told her life story in
considerable detail most of which seems to have been comparatively
accurate. After his wife obtained a decree absolute in June, 1962,
the petitioner repeatedly pressed the respondent to marry him but she
would not agree. She continued to come and go as she wished while
he remained at Marbella. Between July, 1962, and July, 1963, he estimated
that they were together for rather less than half the time; their relations
remained the same, they slept in separate houses and their " engagement"
was continually on and off as rows took place between them. Nothing
of a sexual nature occurred during this time. In July, 1963, the petitioner
took the first steps about a marriage. He consulted a lawyer in Gibraltar
and discussed financial arrangements with the respondent.
It is, I think, obvious that both of them had considerable doubts about
whether they could marry or whether they could find anyone to marry
them. In fact the lawyer in Gibraltar succeeded in getting a special
licence for them. They neither asked for nor received any legal advice
as to the validity of such a marriage. The ceremony was fixed provisionally for September 10, 1963, but the respondent continued to vacillate
until the morning of September 10 when she suddenly agreed to go through
with it, and they rushed off to Gibraltar. I think there can be little
doubt that the petitioner was still in the grip of his fantasies and that
the respondent had much more sense of reality.
After the. ceremony they returned to the villa at Marbella where some
sexual approach was made by the petitioner. It is, however, common
ground that the respondent then said that she was suffering from abscesses
in her so-called vagina and the subject was dropped. They continued to
sleep apart, she at the villa, he at the club for the next three or four
nights. She then left for London, as had been previously arranged, to
take some lessons, preparatory to getting into a drama school. It was
agreed that she would find a flat in London and he would join her when
he could. In fact he went to London on about October 4, 1963, and stayed
about a week in a flat with her. There is a direct conflict of evidence as
to what happened sexually between them at this period. He says that
she continued to complain of the abscesses. She says that they had
cleared up and that they slept together and on several occasions he
succeeded in penetrating her fully but immediately gave up saying: " I
can't, I can't," and withdrew without ejaculation and burst into tears.
On October 12, the petitioner returned to Spain. The respondent, who
had failed to get into the drama school, remained,in London until early
December, when she joined him at the villa. Again there is a conflict of
evidence as to what took place between them which I shall examine in
more detail when I come to the issues of incapacity and wilful refusal.
After about three days the respondent suddenly packed her suitcases and,
immediately and without warning, left for London. This was the end
of their relationship. They had been together for no more than 14 days
in all since the so-called marriage. Shortly after her return to" London,
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probably on December 11, the respondent wrote a letter which is significant
and throws some light on this strange situation and on her behaviour
since the marriage. It shows, I think, that reality had broken in upon
her and that she, quite understandably, could not face the intolerably
false position into which they had got themselves. The letter reads as
follows:
"December 11, 1963
•

LONDON
. •

Dear Arthur,
A letter from me. A none too happy one I'm afraid. I have
thought and thought, not slept for days. But from all the pain and
torture on my mind I see only one thing very very clear. That is I
will not ever be coming back to you. I don't know what I will do.
I don't know how I will live. But I know I won't be back.
"The last three years have been the longest the unhappiest, the
most horrible of my short 28 years. In those three years
I have known you! ! ! ! So you must understand that although I
don't put all the blame on you, you do seem to have been a terrible
jinks on me.
" I am paying dearly for my sin of marrying you, the worry and
anguish I have felt in the past three years is making me ill. So the
only thing I can do is to try to cut you out of my life completely.
Then all I have are my earthly problems. A job, a less expensive
place to live. Arthur don't think I expect any money from you I
don't. Because I know I should never have married you. But I do
hope you will either let the house or pay whatever rent you think.
At least that.
"It's so funny but I felt so much more (although I never really
did) secure before I married you than I did after. Then you denying
what you had so promised made me feel so sick to the stomach. I
could never have stood myself, let alone you afterwards. Then I
seem to remember you trying to convince me of other lies of yours
in the past. I don't want to sound bitter, but I suppose I am a little.
At the moment my life seems a wreck all over again. I hope this
time I have a little more strength.
" Arthur as I am quite a nice person I will say, and do nothing
about getting an annulment until you let me know. I can respect
that you would not like to hurt your family any more with cheap
publicity in that I hope should I ever want my freedom you will
respect my wishes.
" I hope you sell your land. In brief Arthur I hope one day you
find happiness. Although my heart is breaking I think you had better
have Mr. Blue. Give my kindest thoughts to Rogelia, Pepe and Jose
Luis.
" God bless you
APRIL
P.S. You have better address your C/of Caroline 73 Queen Gate
as I will leave here in a few days."
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The petitioner, still living.his fantasy, was able to sustain it for a longer
period. His reply is written in terms which suggest that he did not take
her letter very seriously. There are two letters written by him in 1964.
So far as he is concerned the love affair was continuing despite the respondent's obvious withdrawal. Thereafter, communications seem to have
ceased altogether until on February 16, 1966, the respondent's solicitors
issued an originating summons under section 22 of the Matrimonial
Causes Act 1965 claiming maintenance. No previous request for maintenance had been made, and in the witness box in the present suit, the
respondent expressly disclaimed any intention of asking for financial
provision from the petitioner. She does, however, maintain that he gave
her the villa at Marbella and she has been looking for some means of
enforcing her claim to it. Difficulties, however, arose over serving the
necessary proceedings on the petitioner out of the jurisdiction, and proceedings for maintenance were started as a substitute for a direct claim
to the villa. The section 22 proceedings reached the stage of filing
affidavits of means but got no further. The petitioner did not challenge
the validity of the marriage in his affidavit but eventually, on May 18,
1967, filed his petition in this suit.
I now turn to the medical evidence and will begin by reading the
report and the supplementary report of the medical inspectors to the
court, Mr. Leslie Williams, F.R.C.S., F.R.C.O.G., and Miss Josephine
Barnes, D.M., F.R.C.S., F.R.C.O.G.:
"We, the undersigned, appointed by the High Court medical
inspectors in the above cause, have this day, at 44 Wimpole Street,
W.I., examined the sexual organs of April Corbett (otherwise Ashley),
the respondent. We find that the breasts are well developed though
the nipples are of masculine type. The voice is rather low pitched.
There are almost no penile remains and there is a normally placed
urethral orifice. The vagina is of ample size to admit a normal and
erect penis. The walls are skin covered and moist. There is no
impediment on ' her part' to sexual intercourse. Rectal examination
does not reveal any uterus or ovaries or testicles. There is no scar
on the thigh indicating Where a skin graft might have been taken
We strongly suggest that an attempt be made to obtain from Dr.
Burou, Clinique du Pare, 13 Rue Lepbei, Casablanca, a report on
what exactly was done at the operation. We also strongly suggest
that an investigation into •' her' chromosomal sex be carried out by
some expert such as Prof. Paul Polani, Dept. of Paediatric Research,
Guys Hospital, London.
May 22, 1968."
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"Supplementary Report
April Corbett, the respondent, was examined at 44 Wimpole Street,
London, W.I., on May 22, 1968, by Miss Josephine Barnes and Mr.
Leslie Williams. April Corbett had had an operation for the construction of an artificial vagina and the surgical result was remarkably J J
good. It may be noted that the normal vagina is lined toy skin which
is moistened by mucoid secretion from the cervix uteri. The artificial
vagina in this case also appeared to be lined with skin and it was
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moist presumably owing to the presence of sweat glands in the skin
, used to line the artificial vagina. The suggestion in the first report
that a chromosome test should be done was because the result of
such a test would be one means of making our factual information
about the case more complete.
July 6, 1968."
The suggested investigation into the respondent's " chromosomal. sex "
refers to a method of examining the structure of the individual body
cells for evidence of male or female characteristics, which I shall have
to discuss in more detail later. The investigation was carried out by
Professor F. T. G. Hayhoe of Cambridge who reported on October 31.
1968, that all the cells which he examined were of the male type.
The expert witnesses called by the petitioner were Professor C. J.
Dewhurst, F.R.C.S.E., F.R.C.O.G., Professor of Obstetrics and Gynaecology at Queen Charlotte's Hospital; Professor Dent, M.D., F.R.S.,
F.R.C.P., Professor of 'Human Metabolism at University College Hospital,
and Dr. J. B. Randell, M.D., F.R.C.P., D.P.M., Consultant Psychiatrist at
Charing Cross Hospital. Professor Dewhurst is the co-author of a book
called " The Intersexual Disorders " and is particularly interested in cases
Which exhibit anomalies in the development of Iflhe sex organs. Dr. Randell
has made a special study of individuals with abnormal psychological
attitudes in sexual matters, particularly transvestites and transsexuals. He
and Professor Dewhurst are working together with a plastic surgeon in a
team which is studying the treatment of transsexuals by operations similar
in character to that which was performed on the respondent by Dr. Burou.
The experts called by the respondent were Dr. Armstrong, M.D., F.R.C.P.,
Consultant'Physician at Newcastle Royal Infirmary, Professor Ivor Mills,
F.R.C.P., Professor of Medicine at Cambridge, and Professor Roth who
is Professor of Psychiatry in the University of Newcastle-on-Tyne. Dr.
Armstrong has written a number of papers on sex and gender problems
and is co-editor of a well-known book " Inter-sexuality in Vertebrates
including Man." Professor Mills is particularly interested in endocrinology
as applied to cases showing various kinds of sex anomalies, that is, in
the study of the chemical substances produced by the sex organs and other
tissues in the body and of their effects in the individual patient. Professor
Roth has considerable experience of the psychological aspects of such
cases.
It was agreed by counsel on both sides that reports, articles in learned
journals and books written by any of the witnesses could be used in
evidence without formal proof. It was also agreed that publications by
other writers, either in the form of articles or books, should be treated as
part of the evidence in the case. This sensible course enabled the relevant
material to be put before the court in a convenient and sensible way. It
is easier for scientific witnesses to give their evidence in chief in
narrative form rather than on a question and answer basis. It enables
them to express themselves in a form to which they are more accustomed,
arid avoids some of the pitfalls of the question and answer technique in
which the form of a question may inadvertently condition the answer and
lead to misunderstanding. It is easier also for counsel and the judge.
There was general agreement among the doctors on the basic principles

AB 133

98
Onnrod J.

Corbett v. Corbett

[1971]

and the fundamental scientific facts. Anomalies of sex may be divided
into two broad divisions, those cases which are primarily psychological
in character, and those in which there are developmental abnormalities in
the anatomy of the reproductive system (including the external genitalia).
Two kinds of psychological abnormality are recognised, the transvestite
and the transsexual. The transvestite is an individual (nearly, if not
always a man), who has an intense desire to dress up in the clothes of
the opposite sex. This is intermittent in character and is not accompanied
by a corresponding urge to live as or pass as a member of the opposite
sex at all times. Transvestite males are usually heterosexual, often married,
and have no wish to cease to play the male role in sexual activity. The
transsexual, on the other hand, has an extremely powerful urge to become
a member of the opposite sex to the fullest extent which is possible. They
have a history dating back to early childhood of seeing themselves as
members of the opposite sex which persists in spite of their being brought
up normally in their own sex. This goes on until they come to think of
themselves as females imprisoned in male bodies, or vice versa, and leads
to intense resentment of, and dislike for, their own sexual organs which
constantly remind them of their biological sex. They are said to be
" selective historians " tending to stress events which fit in with their ideas
and to suppress those which do not. Some transsexual men live, dress
and work regularly as females and pass more or less unnoticed. They
become adept at make-up and knowledgeable about using oestrogen, the
female sex hormone, to promote the development of female-like breasts,
and at dealing with such masculine attributes as facial and pubic hair.
As a result of the publicity which has been given from time to time
to so-called " sex-change operations " many of them go to extreme lengths
to importune doctors to perform such operations upon them. The difficulties under which these people inevitably live result in various psychological conditions such as extreme anxiety and obsessional states. They
do not appear to respond favourably to any known form of psychological
treatment and, consequently, some serious minded and responsible doctors
are inclining to the view that such operations may provide the only way
of relieving the psychological distress. Dr. Randell has recommended
surgical treatment in about 35 cases, mostly restricted to castration and
amputation of the penis, but in a few carefully selected cases he and
Professor Dewhurst and the plastic surgeon who is working with them,
have undertaken vagino-plasty as well; that is the construction of a so-called
"artificial vagina." The purpose of these operations is, of course, to
help to relieve the patients' symptoms and to assist in the management
of their disorder; it is not to change their sex and, in fact, they require
their patients before operation to sign a form of consent which is in these
terms:
"I
of
do consent to undergo the removal
of the male genital organs and fashioning of an artificial vagina as
explained to me by
(surgeon). I understand it will not
alter my male sex and that it is being done to prevent deterioration
in my mental health.
.
:
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Professor Roth is doubtful about the therapeutic efficacy of these procedures and has only recommended one of his patients for operation.
There is obviously room for differences of opinion on the ethical
aspects of such operations but, if they are undertaken for genuine therapeutic purposes, it is a matter for the decision of the patient and the
doctors concerned in his case. The passing of section 1 of the Sexual
Offences Act 1967 seems to have removed any legal objections which
there might have been to such procedures. This phenomenon of transsexualism must, however, be seen in its true perspective. It occurs in men
and women of all ages, some of whom are married in their true sex and
are fathers or mothers of children. In a paper published in the British
Medical Journal in December, 1959, Dr. Randell refers to 13 transsexual
men who were or had been married. Some of his male patients on whom
operations have been performed have been men of mature age; one was
a naval petty officer aged 42 years. All his male transsexual patients,
which now number 190, have been biologically, that is anatomically and
physiologically, normal males. Female transsexuals present corresponding
problems but they are not relevant to the present case.
It is clear from the account which I have given of the respondent's
history that it accords very closely with this description of a male transsexual. Dr. Randell considered that the respondent is properly classified
as " a male homosexual transsexualist." Professor Dewhurst agreed with
this diagnosis and said that the description "castrated male" would
be correct. Dr. Armstrong agreed that the evidence contained in the
Walton Hospital records was typical of a male transsexual but he considered that there was also evidence that the respondent was not a
physically normal male. He said that the respondent was an example of
the condition called " inter-sex," a medical concept meaning something
between intermediate and indeterminate sex, and should be " assigned " to
the female sex, mainly on account of the psychological abnormality of
transsexualism. Professor Roth thought that the respondent was a case
of transsexualism with some physical contributory factor. He was prepared to regard the case as one of " inter-sex" and thought that the
respondent might be classified as a woman socially. He would not
recommend that the respondent should attempt to live in society as a
male. Both he and Dr. Randell had been successful in asking the Ministry
of Labour to register some of their male transsexual patients as female
for national insurance purposes. In so far as there are any material
differences in the evidence of Dr. Randell, Dr. Armstrong and Professor
Roth, I was less impressed by Dr. Armstrong's evidence than by that of
the other two doctors both of whom were exceptionally good witnesses.
Of those Itwo, I am inclined to prefer the evidence of Dr. Randell
because I do not think that the facts of this case, when critically examined,
support the assumptions which Professor Roth had been asked to make
as the basis of his evidence.
There was a considerable amount of discussion in the course of the
expert evidence about the aetiology or causation of transsexualism. Dr.
Randell and Professor Roth regard it at present as a psychological disorder after 'birth, probably as a result of some as yet unspecified
experiences in early childhood. The alternative view is that there may
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be an organic basis for the condition. This hypothesis is based, on
experimental work by Professor Harris and others on immature rats and A
other animals, including rhesus monkeys, which suggests that the copulatory
behaviour of the adult animals may be affected by the influence of certain
sex hormones on particular cells in the hypothalmus, a part of the brain
closely related to the pituitary gland, in early infancy. At present the
application of this work to the human being is purely hypothetical and
speculative. Moreover, the extrapolation of these observations on the B
instinctual or reflex behaviour of animals to the conscious motives and
desires of the human being seems to be, • at best, hazardous. The use
of such phrases as " male or female brain" in this connection is apt to
mislead owing to the ambiguity of the word " brain." In the present
context it refers to a particular group of nerve cells, but not to the seat
of consciousness or of the thinking process. In my judgment these
theories have nothing to contribute to the solution of the present case. **
On this part of the evidence my conclusion is that the respondent is
correctly described as a male transsexual, possibly with some comparatively minor physical abnormality.
I must now deal with the anatomical and physiological anomalies of
the sex organs, although I think that this part of the evidence is of
marginal significance only in the present case. In other cases it may be D
of cardinal importance. All the medical witnesses accept that there are
at least four criteria for assessing the sexual condition of an individual.
These are:
•
:
(i) Chromosomal factors.
(ii) Gonadal factors (i.e., presence or absence of testes or ovaries).
(iii) Genital factors (including internal sex organs).
£
(iv) Psychological factors.
Some of the witnesses would add:
(v) Hormonal factors or secondary sexual characteristics (such as distribution of hair, breast development, physique etc., which are
thought to reflect the balance between the male and female sex
hormones in the body).

F

It is important to note that these criteria have been evolved by doctors,
for the purposes of systematising medical knowledge and assisting in the
difficult task of deciding the best way of managing the unfortunate patients
who suffer, either physically or psychologically, from sexual abnormalities.
As Professor Dewhurst observed, " we do not determine sex—in medicine
we determine the sex-in which it is best for the individual to live." These Cr
criteria are, of course, relevant to, but do not necessarily decide, the legal
basis of sex determination. . . .,
The hermaphrodite has been known since earliest times as an individual who has some of the physical sexual characteristics of both sexes.
In more recent times the true hermaphrodite has been distinguished from
the pseudo-hermaphrodite. The true hermaphrodite has both a testis and J J
an ovary and some of the other physical characteristics of both sexes.
The pseudo-hermaphrodite has either testes or ovaries and other sexual
organs which do not correspond with the gonads which are present. Still
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more recently much more knowledge has been obtained about these .cases
by the development of techniques which enable the structure of the
nucleus of the individual cells of the body to be observed under the
microscope. Using these techniques it is possible to see the individual
chromosomes in the nucleus. These are the structures upon which the
genes are carried which, in turn, are the mechanism by which hereditary
characteristics are transmitted from parents to offspring. The normal
individual has 23 pairs of chromosomes in his ordinary body cells, one
of each pair being derived from each parent. One pair is known to
determine the sex of normal individuals. The normal female has a pair
which is described as XX; the. normal male, a pair which is described as
XY. The Y chromosomes can be distinguished quite clearly from the X.
In the male the X chromosome is derived from the mother and the Y
chromosome from the father. In the female one X chromosome is derived
from the father and one from the mother. All the ova of a female
carry an X chromosome but the male produces two populations of spermatozoa, one of which carries the Y, and the other, the X chromosome.
Fusion of a Y spermatozoon with an ovum produces an embryo with XY
chromosomes which under normal conditions develops into a male child;
fusion of an ovum with an X spermatozoon produces an XX embryo,
which becomes a female child. Various errors can occur at this stage
which lead to the production of individuals with abnormal chromosome
constitutions such as XXY and XO (meaning a single X only). In these
two cases the individuals will show marked abnormalities in the development of their reproductive organs. The XXY patient will become an
under-masculinised male with small, under-developed testes and some
breast enlargement. The abnormality will become apparent at puberty
when the male secondary sex characteristics, .such as. facial hair and male
physique will not develop in the normal way. The XO individual has
the external appearance of a female, a vagina and uterus but no active
ovarian tissue. Without treatment the vagina and uterus remain infantile
in type and none of the normal changes of puberty occur. Administration
of oestrogen, however, produces many of these changes. The individual
of course remains sterile.
The Y chromosome is, therefore, normally associated with the
development of testicular tissue in the embryo, the second X chromosome
with the development of ovarian tissue. This is, however, by no means
the whole story. Whether or not a normal male or female child develops
depends upon what may be loosely called the maintenance of the correct
chemical balance in the embryo. The process may be illustrated by two
examples. The first is called the "adreno-genital syndrome" in which
the chromosomal constitution is XX but the external genitalia appear to
be male. Gross enlargement of the clitoris produces a phallus which may
be mistaken for a •penis, and fusion of the labia produce the appearance
of a scrotum, but no testicles are present in it. This may lead to a
diagnosis of undescended. testicles in a male, but further investigation
reveals that; the individual has normal ovaries, a normal uterus and
vagina and no actual male organs.', This condition is caused by the
exposure of the embryo at a critical, phase of its development to, the
effect of masculinising or androgenising substances either.from the mother
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or from some abnormality in the foetus itself. The individual is, in fact,
a fertile female and surgical removal of the abnormal external genitalia
will enable her to live and function as a normal woman. In the second
example, the external genitalia appear to be female but the chromosomal
constitution is XY. Testes are present, usually in the abdomen. In the
extreme case called the " testicular feminisation syndrome," the individual
appears to be a more or less normal female with well-formed breasts
and female external genitalia but with an abnormally short vagina, ending
blindly, no cervix and no uterus. In another type, the " testicular failure
syndrome," the appearance of the external genitalia may be more doubtful,
with a phallic organ which could be either a small penis or an enlarged
clitoris and a short vagina. It seems that in these the embryonic sexual
organs fail to respond normally to the male hormone, testosterone, which
is produced by the foetal testis.
All the medical witnesses accept that these examples are properly
described as cases of inter-sex. In each there are discrepancies between
the first three criteria for sex assessment, i.e., the chromosomal sex and
the gonadal sex do not correspond with the genital condition of the patient.
But there is a difference of opinion as to whether cases in which the
chromosomal, the gonadal and the genital sex are congruent, but psychological or hormonal factors are abnormal, should be classified as cases of
inter-sex. Dr. Randell said that in terms of sex determination he would
not give much weight to such psychological factors as transsexualism, if
the chromosomes, the gonads and the genitalia were all of one sex.
Professor Dewhurst's views are similar. Dr. Armstrong and Professor
Roth, on the other hand, would classify transsexuals as cases of inter-sex.
Professor Mills, as an endocrinologist, takes a rather different view. In
his opinion, patients in whom the balance between male and female
hormones is abnormal should be regarded as cases of inter-sex, and he
considers that there is sufficient evidence to justify the view that the
respondent is an example of this condition.
Professor Mills' conclusion is, of necessity, based largely on inference
because the removal of the testicles at the operation in 1960 would, to
a considerable extent, affect the hormonal balance at the present time,
He thinks that the respondent was probably a case of partial testicular
failure, in the sense that though bom a male, the process of androgenisation
at and after puberty did not proceed in the normal way. It is suggested
that she may be a case of what is called Klinefelter's syndrome, a disorder
in which a degree of feminisation takes place about the time of puberty
in, hitherto apparently, normal males. The diagnostic signs of this condition are atrophied or very small testicles, some spontaneous development of the breast, a female pattern of pubic hair and very little facial
hair. Many, but not all, of these cases are of the XXY chromosome type.
To make this diagnosis with any degree of confidence it is necessary to
know whether the respondent's testicles were abnormally small or not,
and it is desirable to examine a biopsy specimen of them under the
microscope. There is, however, no evidence on this point at all. There
is evidence from the respondent that spontaneous development of the
breasts occurred at about the age of 18 years, but I am unable to accept
her statement that this was spontaneous. It is admitted that she had
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taken oestrogen over a long period to promote the growth of the breasts.
In evidence she said that she began to take it in Paris at the age of 20
years, but she told Professor Roth that she had started taking it at the
age of 18 years. The Walton Hospital notes record that on May 22,
1953, she was suggesting that she should take female sex hormones to
help her change her sex. Oestrogen can be obtained quite easily and
without prescription. It was suggested that the absence of pigmentation
round the nipples indicated that she could not have taken large quantities
of oestrogen but, on her own admission, she was taking it regularly in
Paris over a period of four years. In the circumstances I am not prepared
to accept her evidence that the development of the breasts was
spontaneous.
Professor Mills attached much significance to the note in the Walton
Hospital records, " little bodily or facial hair " and to his examination of
the face which showed no sign of what he called " androgenised hair."
In his opinion this condition could not have been produced by taking
oestrogen, nor could he find any sign of the removal of the hair by
electrolysis or any other type of depilation. Professor Dent, however,
said that he had seen cases in which puberty in boys had been delayed
for several years but had then come on, in which there was no sign of
male-type facial hair at the age of 18. In such cases be thought that
oestrogen followed by castration could account for its absence as in this
case. Dr. Randell said that he had seen male transsexuals with no sign
of facial hair. Professor Mills, I think, was relying largely on his
experience of attempting, unsuccessfully, to treat hirsute women with
oestrogen. In my judgment, it would not be safe to draw any inferences
from the absence of facial hair in an individual who had been closely
associated with experienced female impersonators for a number of years.
Professor Mills also referred to two chemical tests carried but on the
respondent's urine, both, of course, after the removal of the testicles, the
results of which indicated that the hormonal balance in the respondent
was strongly female in character. One of these tests, the estimation of
the 17 ketosteroids in the urine, was repeated during the trial in the
laboratory at University College Hospital and gave a distinctly different
result. Professor Dewhurst pointed put that this test requires the collection of a 24-hour specimen of urine, and that in both cases the volume
of urine supplied by the respondent was much smaller than was to. be
expected. As neither sample was collected under supervised conditions—
the respondent being merely asked to supply the specimen—little significance
can be attached to the results, particularly in a forensic as opposed to a
clinical situation. A similar comment is to be made about a psychological
test called the Turner-Miles test which was used on the respondent. This
is a questionnaire which is completed by the patient, but in this case the
psychologist was not present and indeed has never seen the respondent.
There is no evidence as to how the questionnaire was completed.
In my judgment, therefore, the factual basis for the diagnosis of
Klinefelter syndrome or any other hormonal disorder has not been established although the respondent may have been a partially under-developed
male at the time of the operation. It follows that it has not been
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established that the respondent should be classified as a case of inter-sex
on the basis of hormonal abnormality.
.
My conclusions of fact on this part of the case can be summarised,
therefore, as follows. The respondent has been shown to have XY
chromosomes and, therefore, to be of male chromosomal sex; to have had
testicles prior to the operation and, therefore, to be of male gonadal sex;
to have had male external genitalia without any evidence of internal or
external female sex organs and, therefore, to be of male genital sex; and
psychologically to be a transsexual. The evidence does not establish that
she is a case of Klinefelter's syndrome or some similar condition of partial
testicular failure, although the possibility of some abnormality in androgenisation at puberty cannot be excluded. Socially, by which I mean the
manner in which the respondent is living in the community, she is living
as, and passing as a woman, more or less successfully. Her outward
appearance at first sight was convincingly feminine but on closer and
longer examination in the witness box it was much less so. The voice,
manner, gestures and attitudes became increasingly reminiscent of the
accomplished female impersonator. The evidence of the medical inspectors
and of the other doctors who had an opportunity during the trial of
examining the respondent clinically is that the body in its post-operative
condition looks more like a female than a male as a result of very skilful
surgery. Professor Dewhurst, after this examination, put his opinion in
these words: "the pastiche of feminity was convincing." That, in my
judgment, is an accurate description of the respondent. It is common
ground between all the medical witnesses that the biological sexual constitution of an individual is fixed at birth (at the latest), and cannot be
changed, either, by the natural development of organs of the opposite sex,
or by medical or surgical means. The respondent's operation, therefore,
cannot affect her true sex. The only cases where the term " change of
sex " is appropriate are those in which a mistake as to sex is made at
birth and subsequently revealed by further medical investigation.
On that state of facts, counsel for the petitioner submitted that it
had been established that the respondent was a male and that, accordingly,
the so-called marriage must be void and of no effect. Counsel for the
respondent, however, contended that the respondent should be classified
medically as a case of inter-sex and that since the law knew only two
sexes, male and female, she must be "assigned" to one or,the other
which, in her case, must be the female, and that she should be regarded
for all purposes as a woman. He submitted further that " assignment"
was a matter for the individual and his doctor and that the law ought to
accept it as determining his sex. The word "assign," although it is used
by doctors in this context, is apt to mislead since, in fact* it means no
more than that the doctors decide'the gender, rather than the sex, in
which such patients can best be managed and advise accordingly. It was
also suggested that it was illogical to treat the respondent as a woman for
many social purposes, such as nursing her in a female ward in hospital,
or national insurance, and not to regard her as a woman for the purposes
of marriage. These submissions are very far-reaching and would lead to
some surprising results in practice, but,.before examining them in detail,
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I must consider the problems of law which arise in this case on a broader
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It appears to be the first occasion on which a court in England has
been called upon to decide the sex of an individual and, consequently,
there is no authority which is directly in point. This absence of authority
is at first sight surprising, but is explained, I think, by two fairly recent
events, the development of the technique of the operation for vaginoplasty and its application to the treatment of male transsexuals, and the
decision of the Court of Appeal in 5. Y. v. 5. Y. (orse. W.) [1963] P. 37,
in which it was held that a woman suffering from a congenital defect of
the vagina was not incapable of consummating her marriage because the
length of the vagina could be increased surgically so as to permit.full
penetration. There are passages in the judgments which seem to go so
far as holding that an individual, born without a vagina at all, could be
rendered capable of consummating a marriage by the construction of an
entirely artificial one. But for this decision the respondent would have
had no defence to the prayer for a decree of nullity on the ground of
incapacity. Until this decision, all matrimonial cases arising out of
developmental abnormalities of the reproductive system could be dealt
with as cases of incapacity, and, therefore, it has not been necessary to
call in question the true sex of the respondents, assuming that it had
occurred to any pleader to raise this issue.' Now that it has been raised,
this case is unlikely to be the last in which the courts will be called upon
to investigate and decide it. I must, therefore, approach the matter as one
of principle.
The fundamental purpose of law is the regulation of the relations
between persons, and between persons and the state or community. For
the limited purposes of this case, legal relations can be classified into
those in which the sex of the individuals concerned is either irrelevant,
relevant or an essential determinant of the nature of the relationship.
Over a very large area the law is indifferent to sex. It is irrelevant to
most of the relationships which give rise to contractual or tortious rights
and obligations, and to the greater part of the criminal law. In some
contractual relationships, e.g., life assurance and pensions schemes, sex
is a relevant factor in determining the rate of premium or contributions.
It is relevant also to some aspects of the law regulating conditions of
employment and to various state-run schemes such as national insurance,
or to such fiscal matters as selective employment tax. It is not an essential
determinant of the relationship in these cases because there is nothing
to prevent the parties to a contract of insurance or a pension scheme
from agreeing that the person concerned should be treated as a man or as
a woman, as the case may be. Similarly, the authorities, if they think
fit, can agree with the individual that he shall be: treated as a woman for
national insurance purposes, as in this case. On the other hand sex is
clearly an essential determinant of the relationship called marriage because
it is and always has been recognised as the union of man and woman. It
is the institution on which the family is built, and in which the capacity
for natural hetero-sexual intercourse is an essential element. It has, of
course/many other characteristics, of which companionship and mutual
support is an important' one, but the characteristics which distinguish it
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from all other relationships can only be met by two persons of opposite
sex. There are some other relationships such as adultery, rape and
gross indecency in which, by definition, the sex of the participants is an
essential determinant: see Rayden on Divorce, 10th ed. (1969), p. 172;
Dennis v. Dennis {Spillett cited) [1955] P. 153; and Sexual Offences Act
1956, ss. 1,13.
Since marriage is essentially a relationship between man and woman,
the validity of the marriage in this case depends, in my judgment, upon
whether the respondent is or is not a woman. I think, with respect,
that this is a more precise way of formulating the question than that
adopted in paragraph 2 of the petition, in which it is alleged that the
respondent is a male. The greater, of course, includes the less but the
distinction may not be without importance, at any rate, in some cases.
The question then becomes, what is meant by the word " woman " in the
context of a marriage, for I am not concerned to determine the " legal
sex" of the respondent at large. Having regard to the essentially
hetero-sexual character of the relationship which is called marriage, the
criteria must, in my judgment, be biological, for even the most extreme
degree of transsexualism in a male or the most severe hormonal imbalance
which can exist in a person with male chromosomes, male gonads and
male genitalia cannot reproduce a person who is naturally capable of
performing the essential role of a woman in marriage. In other words,
the law should adopt in the first place, the first three of the doctors'
criteria, i.e., the chromosomal, gonadal and genital tests, and if all three
are congruent, determine the sex for the purpose of marriage accordingly,
and ignore any operative intervention. The real difficulties, of course,
will occur if these three criteria are not congruent. This question does
not arise in the present case and I must not anticipate, but it would
seem to me to follow from what I have said that the greater weight
would probably be given to the genital criteria than to the other two.
This problem and, in particular, the question of the effect of surgical
operations in such cases of physical inter-sex, must be left until it comes
for decision. My conclusion, therefore, is that the respondent is not a
woman for the purposes of marriage but is a biological male and has been
so since birth. It follows that the so-called marriage of September 10,
1963, is void.
I must now return briefly to counsel for the respondent's submissions.
If the law were to recognise the " assignment" of the respondent to the
female sex, the question which would have to be answered is, what was
the respondent's sex immediately before the operation? If the answer
is that it depends on "assignment," then if the decision at that time was
female, the respondent would be a female with male sex organs and no
female ones. If the " assignment" to the female sex is made after the
operation, then the operation has changed the sex. From this it would
follow that if a 50 year old male transsexual, married and the father of
children, underwent the operation, he would then have to be regarded
in law as a female and capable of " marrying " a man. The results would
be nothing if not bizzare. I have dealt, by implication, with the submission that because the respondent is treated by society for many purposes
as a woman, it is illogical to refuse to treat her as a woman for the
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purpose of marriage. The illogicality would only arise if marriage were
substantially similar in character to national insurance and other social
situations, but the differences are obviously fundamental. These submissions, in effect, confuse sex with gender. Marriage is a relationship which
depends on sex and not on gender.
I now turn to the secondary issue of incapacity or wilful refusal to
consummate the marriage, assuming for this purpose that the marriage is
valid and that the respondent is to be treated as, or deemed to be, a
woman. I must deal with this quite shortly because this judgment is long
enough already. Of the two versions of the events which took place
after the ceremony, I prefer, and accept, the petitioner's. Although, in
some ways, the respondent's account seems more plausible, and the lack
of any contemporary complaints by the petitioner in the correspondence
seems surprising, the evidence of the respondent on the question of the
alleged abscesses in the so-called artificial vagina was. so unsatisfactory
and unconvincing, that I had little doubt but that on this part of the case
she was not telling the truth. The failure on her part to call the doctor,
Dr. Rosedale, who, she said, had been treating her for this condition at
the relevant time, and the absence of any explanation for not calling him,
casts further doubt on her reliability. I was, moreover, impressed by the
petitioner's frankness in dealing with his letter written on October 26,
1964. This letter is typical of the kind of letter which one often-finds in
nullity cases and which throws light on the sexual situation between the
parties. To my surprise the petitioner immediately made it clear that
he was not referring to the sexual failure. A dishonest witness would
have seized upon this letter as most helpful to his case. I, accordingly,
accept his evidence that the respondent evaded the issue of sexual relations,
and that he did not press it, believing that this aspect of the marriage
would come right in the end. I find it extraordinarily difficult in the
peculiar circumstances of this case to judge whether the respondent's
attitude should be regarded as a wilful refusal or a psychological
repugnance. I regard both as essentially unreal in this particular case
but the evidence supports refusal better than repugnance. In any event,
however, I would, if necessary, be prepared to hold that the respondent
was physically incapable of consummating a marriage because I do not
think that sexual intercourse, using the completely artificial cavity constructed by Dr. Burou, can possibly be described in the words of Dr.
Lushington in D—e v. A—g (falsely calling herself £>—e) (1845) Rob.Ecc.
279, 298, 299 as " ordinary and complete intercourse " or as " vera copula
—of the natural sort of coitus." In my judgment, it is the reverse of
ordinary, and in no sense natural. When such a cavity has been constructed in a male, the difference between sexual intercourse using it and
anal or intra-crural intercourse is, in my judgment, to be measured in
centimetres.
I am aware that this view is not in accordance with some of the
observations, of the Court of Appeal in 5. Y. v. S. Y. (orse. W.) [1963] P.
37, but, in my respectful opinion, those parts of the judgments which
refer to a wholly artificial vagina go beyond what was necessary for the
decision in that case and should be regarded as obiter. The respondent
in that case was assumed to be a woman with functioning ovaries but with
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a congenital abnormality of the vagina which was only about two inches
long and small in diameter, according to the report of the: medical A
inspectors. This is a very different situation from the one which confronts me. There are, I think, certain dangers in attempting to analyse
too meticulously the essentials of normal sexual intercourse, and much
wisdom in another of Dr. Lushington's observations in the same case
where he said, at p. 297:
: ,
" I t is no easy matter to discover and define a safe principle to act B
upon: perhaps it is impossible affirmatively to lay down any principle,
which,'if carried to either extreme, might not be mischievous."
The mischief is that by overrrefining and over-defining the limits of
"normal" one may, in the end, produce a situation in which consummation may come to mean something altogether different from normal
sexual intercourse. In this connection I respectfully agree with the judg- **
ment of Brandon J. in W. (prse. K:) v.W. [1967] 1 W.L.R. 1554. The
possibility mentioned by Willmer L.J., in his judgment in S. Y. \.S. Y. (orse.
W.) [1963] P. 37, 61, that a married man might have sexual relations
with a person, using a so-called artificial vagina, and yet not commit
adultery, does not seem to me to be very important, since neither oral
intercourse with a woman nor mutual masturbation will afford the wife j>
the remedy of adultery: Sapsford v. Sapsford and Furtado [1954] P. 394.
The issue of approbation in relation to the prayer for relief on the
ground of the respondent's incapacity, was raised by paragraph 5 .of the
answer, but it was not, in fact, argued before me, so I,propose to say no
more about it than that, in his evidence-in-chief the petitioner admitted
that he knew all about the respondent's physical condition before the
ceremony of marriage.
E
In the result, therefore, I hold that it has been established that the
respondent is not, and was not, a woman at the date of the ceremony of
marriage, but was at all times a male. The marriage is, accordingly, void
and it only remains to consider the pleas raised by the re-amended answer
of estoppel or, alternatively, that the court should in its discretion withhold a declaration; and the proper form of the order in which my judg- p
meht should be recorded. On the issue of estoppel it is important to
remember that there is no question here of estoppel per rem judicatam
as in Wilkihs v.Wilkins [1896] P. 108. Here the alleged estoppel is an
estoppel in pais or by conduct. I am content to follow the decision of
Phillimore J. in Hayward v. Hayward (orse. Prestwood) [1961] P. 152,
in which he held that the doctrine of estoppel was not applicable in
proceedings for a declaration that a marriage was void, and that, in any
event, no estoppel in pais could arise because in that case, as in this, the
relevant facts were known equally to both parties. The suggestion that
a ceremony which is wholly ineffectual and void in law can be rendered
effectual between the actual parties by some species of estoppel, would
produce the anomalous result that any third party, whose interests are
affected by this••" marriage," could at any time successfully challenge its
validity, relying on the admissions in the evidence given before me. This
defence''accordingly' fails. For reasons which I will give in a moment in
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connection with the form of my order, the court has, in my judgment,
no discretion to withhold a decree of nullity.
The petitioner, therefore, succeeds on the issue of the validity or otherwise of the marriage and the only remaining question is whether he is
entitled to a declaratory judgment under R.S.G, Ord. 15, or whether the
order of the court should be in the usual form of a decree of nullity;
Counsel for the petitioner sought to distinguish the present case from
Kassim (prse. Widmanri) v. Kassim [prse. Hassim) {Carl and Dickson
cited) [1962] P. 224, in which I held that in a case of bigamy the court
had no option to give a declaratory judgment, but must grant a decree
of nullity under its matrimonial jurisdiction derived from the former
ecclesiastical courts. He submits that, if he is right in his contention that
the respondent is a man, the ceremony of marriage in this case was in
fact, if not in intention, a mere sham and the resulting " marriage " not
merely a void but a meretricious marriage, which-could' not in any
circumstances give rise to anything remotely matrimonial in character.
Accordingly, the court ought to make a bare declaratory order, recording
the fact that the so-called marriage was not a marriage at all. Counsel
for the respondent contended that this case could not be distinguished
from Kassim v. Kassim, and that if I was against him on the first part of
the case, I should grant a decree of nullity to the petitioner. The
importance of this distinction is, of course, that on a decree of nullity
the court has power to entertain an application for ancillary relief whereas,
if a declaratory order is made, there is no such power. I have considerable sympathy with counsel for the petitioner's argument because, on the
facts as I have found them, a matrimonial relationship between the
petitioner and the respondent was a legal impossibility at all times and in
all circumstances, whereas a marriage which is void on the ground of
bigamy, non-age or failure of third party consents, might, in other circum.
stances, have been a valid marriage. :
I do not, however, think that these arguments, in fact, support the
distinction between this case and Kassim"v. Kassim, the ratio decidendi of
which was that in granting a decree of nullity in the case of a marriage
which is void for bigamy this court is exercising its statutory jurisdiction;
that is the jurisdiction transferred to it-from-the ecclesiastical courts by
the Matrimonial Causes Act 1857. The real_ question, therefore, is
whether or not the ecclesiastical courts .would have entertained such a
case as the present and granted a "declaratory sentence" on proof that
the " wife " was a man. I have not been referred to any authority on
this point and it may well be that no such case ever came before the
ecclesiastical courts, but in the absence of any.indication that they would
not have entertained such a case, I feel bound to conclude that this case
falls within, the statutory jurisdiction of the High Court, derived originally
from section 2 of the Act of 1857. The ecclesiastical courts did in-fact
grant declaratory sentences in cases of "meretricious" marriages: Elliott
v. Gurr (1812) 2 Phillim. 16. There is, in my judgment; no discretion to
withold a decree in the exercise of this jurisdiction: Hayes (falsely called
Watts) v. Watts (1819) 3 Phillim. 43; Bruce v. Burke (1825); 2 Add. 471
l
and Bateman v. Bateman (prse.Mdrrison) (1898)78 L'.T. 472. '
If it had been a matter of discretion, under either the. statutory
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jurisdiction of this court or R.S.C., Ord. 15, I should unhesitatingly have
granted a decree or a declaration, as the case may be, in this particular A
case because to decide otherwise would be absurd in. the extreme. The
effect of a refusal to do so would merely be to deprive the parties of a
record of my decision in a convenient form, since the facts, once determined,
speak for themselves. In cases where transactions are void ipso jure the
the order of the court effects nothing. It merely records the existing
state of facts.
B
The petitioner is, therefore, entitled, in my judgment, to a decree of
nullity declaring that the marriage in fact celebrated on September 10,
1963, between himself and the respondent was void ab initio.
Decree nulli.
Solicitors: Fallons; Crossman, Block & Keith.

C
C. N.

CORBETT v. CORBETT (ORSE. ASHLEY) (No. 2)
1970 May 4; 14

D

Ormrod J.

Legal Aid—Costs—Security for costs—Husband and wife—Nullity
—Husband ordered to give security for costs--Wife legally
aided—Husband having ample means—Discretion to order
security for wife's costs—Legal
Aid and Advice Act, 1949 (12 E
&l3Geo. 6,c. 51), s. 1 (7) (Z>).1
The husband, who had petitioned for a decree of nullity,
was granted a declaration that the marriage was null and void
and of no effect. The wife's cross-prayer for a decree of
nullity was dismissed. Prior to the hearing the husband, who
resided abroad, had been ordered to pay into court £1,000 as
security for costs. On cross-applications by the parties relating
to the sum paid into court:—
F
Held, that the court had always had a discretion to order
a husband to pay his wife's costs in matrimonial proceedings
or to give security for them and section 1 (7) (b) of the Legal
Aid and Advice Act, 1949, expressly provided that that discretion should be exercised even though a party to such proceedings had received legal aid (post, p. 117c-<3); that
the court should exercise that discretion so as to do substantial justice between the parties in the circumstances of each G
individual case and that as the husband had had to bear a
greater burden of costs than was necessary it would be a
severe hardship on him if he were ordered to pay a substantial
sum towards the costs of the wife and he should not be ordered
[Reported by MRS. HARRIET
1

DUTTON,

Barrister-at-Law.]

Legal Aid and Advice Act, 1949, S: 1: " (7) . . . (b) the rights conferred by
this part of this Act on a person receiving legal aid shall not affect the rights or
liabilities of other parties to the proceedings or the principles on which the discretion of any court or tribunal is normally exercised."

H
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(The President, Judge Balladore Pallieri; Judges Mosler, Zekia,
Wiarda, Pedersen, Thor Vilhjalmsson, Petren, Ryssdal, Bozer,
Ganshof van der Meersch, Fitzmaurice, Bindschedler-Robert. Evrigenis
and Delvaux.)
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The applicant, an English publisher, was charged and convicted under
the Obscene Publications Acts 1959 and 1964 for 'having in his
possession obscene books entitled The Little Red Schoolbook • for
publication for gain '. Copies of the book were seized, forfeited and
later destroyed, as was the book's matrix. The applicant was fined
£50 and ordered to pay costs. The Schoolbook was published elsewhere in Europe and circulated in some parts of the United Kingdom
without prosecution. Subsequently, the applicant published a revised
edition of the Schoolbook; there were no further criminal proceedings.
In his application to the Commission, the applicant alleged breaches
of Articles 1, 7, 9, 10, 13 and 14 of the Convention and of Article 1 of
Protocol No. 1. The Commission declared admissible the complaints
under Article 10 of the Convention and Article 1 of Protocol No. 1;
it also decided ex officio to consider Articles 17 and 18 of the
Convention; the remaining complaints were declared inadmissible.
The Commission, by a majority, concluded that there had been no
breach of Article 10 or of Article 1 of Protocol No. 1. It referred the
case to the Court.
Held, by the plenary Court, by 13 votes to 1, that the interference
with the applicant's freedom of expression was 'prescribed by law'
and • necessary in a democratic society ... for the protection of
morals ' under Article 10 (2). Accordingly there had been no violation
of Article 10. It also held, unanimously, that there had been no
breach of Articles 14 and 18 of the Convention or of Article 1 of
Protocol No. 1.
1. Jurisdiction of tbe Court. Whether Comt empowered to examine
allegations declared inadmissible by tbe Commission but which arise
on tbe facts of the case refeiTCd to the Court.
(a) The Court could examine any question of law arising in
the course of proceedings concerning the facts of a case
which had been duly referred to it [41].
2. Freedom of Expression (Art. 10). Whether restrictions ' necessary
in a democratic society ••• for the protection of morals' (Art. 10 (l)).
(a) Thet,: had been • interference by a public authority ' with
the applicant's right to freedom of expression. Such inter• Hereinafter referred to as the Schoolbook.-Ed.
B.R.-VOL.
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ferences entailed violation of Article 10 unless justified
under Article 10 (2) [43].
(b) The restrictions and penalties were 'prescribed by law'
[44).
.
(c) The Obscene Publication Acts had a legitimate aim under
Article 10 (2), namely, the protection of morals in a
democratic society [46].
(d) The Convention's machinery of protection was subsidiary to
the national systems safeguarding human rights; each State
bad the initial task of securing its rights and freedoms.
These principles applied to Article 10 (2). There was no
uniform conception of morals. State authorities were better
placed than the international judge to assess the necessity
for a restriction designed to protect morals [48].
(e) In the expression ' necessary in a democratic society ', the
word ' necessary ' was not synonymous with ' indispensable ',
neither had it the flexibility of such expressions as
• admissible ', ' ordinary ', • useful ' and ' reasonable ', but
it implied the existence of a pressing social need [48].
(f) Article 10 (2) left to States a margin of appreciation,
given both to legislators and to bodies called upon to
interpret and apply the laws in force [48].
(g) The domestic ' margin of appreciation ' went hand in hand
with a ' European supervision '. Such supervision concerned
both the aim of the measure challenged and its ' necessity '
and it covered not only the basic legislation but also its
application, even by an independent court [49].
(h) Freedom of expression constituted one of the essential
foundations of a ' democratic society '. Subject to Article
10 (2), it applied to information which caused offence or
shock. Any restriction of freedom of expression bad to be
proportionate to the legitimate aim pursued [49].
(i) It was particularly important that the Schoolbook was
intended to be read by children and adolescents. Although
the book was factual and generally correct, the competent
English judges were entitled to think that the Schoolbook
would have pernicious effects on the morals of many
children . and adolescents who would read it This factor,
not the anti-authoritarian aspects of the Schoolbook,
motivated the English authorities [52].
(j) Police seizure of all available copies of the book pending
trial was justified as a temporary means of protecting the
young against a danger to morals on whose existence it was
for the trial court to decide [53].
(k) The fact that no prosecution had been brought elsewhere in
respect of the book did not show that the English conviction
was not based on a real necessity, heal-ing in mind the
authorities' margin of appreciation [54].
(l) The fact that a revised edition was allowed to circulate
suggested that the national authorities wished to limit
themselves to what was ·strictly necessary [55].
(m) The Court respected the independence of the national courts.
Comparisons between the prosecution of the Schoolbook
and the availability of hard-core pornography were not
analogous [56].
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(a) The applicant was not ' deprived of his possessions ' by the The United
seizure of his books. This tenn applied only to someone Kingdom
who is deprived of ownership. The seizure related to the European
'use of property' [62].
Court of
Human
(b) Unlike Article 10 (2), the second paragraph of Article 1 of
Rights
Protocol No. 1 set up the States as sole judges of the
necessity for an interference. The Court had to restrict itself
to supervising the lawfulness and the purpose of the restriction in question. The seizure was lawful; its aim was the
• protection of morals' and this aim was encompassed
in the much wider notion of the general interest in Article 1
of Protocol No. 1 [62].
(c) The forfeiture and destruction of the Schoolbook permanently deprived the applicant of the ownership of certain
possessions. These measures were authorised by the second
paragraph of Protocol No. 1, interpreted in the light of the
principle of law, common to the Contracting States, whereunder items whose use has been lawfully adjudged illicit
and dangerous to the general interest are forfeited with a
view to destruction [63].

4. Discriminatioa (Art. 14).
(a) The data did not show that the applicant had suffered
discrimination in the enjoyment of his freedom of expression
and his property rights [66].

Case referred to the Court by the European Commission of Human
Rights arising out of an individual application lodged with the
Commission in April 1972 against the United Kingdom. The chamber
of seven judges appointed to bear the case relinquished jurisdiction in
favour of the plenary Court as the case raised 'serious questions
affecting the interpretation of the Convention '. 1
P. Fifoot, Foreign and Commonwealth Office (Agent and
Counsel), G. Slynn, Q.C., Recorder of Hereford, N. Bratza
(Counsel). A. H. Hammond and /. C. Davey, Home Office
(Advisers), for the Government.

G. Sperduti (Principal Delegate) and S. Trecluel (Delegate),
assisted by C. Thornberry (lawyer for the applicant), for the
Commission.
Messrs. Fifoot, Slynn, Sperduti, Trecbsel and Thomberry
addressed the Court.

The following cases are referred to in the Judgment:
l.

BELGIAN LINGUISTIC CASB (NO.

2) (1968), Series A, No. 6; 1

E.H.R.R. 252.
1

For the pleadings, onll araument and documents, see Series 8, No. 22.
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4.

5.
6.

DE Wn.DE, OOMS AND VERSYP v. BPLGIUM (NO. 1) (1971), Series A,
No. 12; 1 E.H.R.R. 373.
ENGEL AND OTHERS v. THE NETHERI.ANDS (1976), Series A, No. 22;
1 E.H.R.R. 647.
GOLDER v. U.L (1975), Series A, No. 18; 1 E.H.R.R. 524.
MATZNETIER. v. AUSTRIA (1969), Series A, No. 10; 1 E.H.R.R. 198.
NEUMEISTER v. AUSTRIA (NO. 1) (1968), Series A, No. 8; 1 E.H.R.R.

91.

7. IUNGEISEN V. AUSTIUA (1971), Series A, No. 13; 1 E.H.R.R. 455.
8. STOOMOI..I.ER v. AUSTRIA (1969), Series A, No. 9; 1 E.H.R.R. 155.
9. WEMHOFF v. GERMANY (1968), Series A, No. 7; 1 E.H.R.R. 55.

'lbe facts
Historical
9. The applicant, Mr. Richard Handyside, is proprietor of the
publishing firm ' Stage 1 ' in London which he opened in 1968. He
has published, among other books, The little Red Schoolbook (hereinafter called ' the Schoolbook '), the original edition of which was
the subject of the preSent case and a revised edition of which appeared
on 15 November 1971.
10. The applicant's firm had previously published Socialism and
Man in Cuba, by Che Guevara, Major Speeche$., by Fidel Castro, and
Revolution in Guinea, by Amilcar Cabral. Since 1971 four further
titles have appeared, namely Revolution in the Congo, by Eldridge
Oeaver, a book of writings from the Women's Liberation Movement
called Body Politic, China's Socialist Revolution, by John and Elsie
Collier and The Fine Tubes Strike, by Tony Beck.
11. The British rights of the Schoolbook, written by S0ren Hansen
and Jesper Jensen, two Danish authors, had been purchased by the
applicant in September 1970. The book had first been published in
Denmark in 1969 and subsequently, after translation and with certain
adaptations, in Belgium, Finland, France, the Federal Republic of
Germany, Greece, Iceland, Italy, the Netherlands, Norway, Sweden
and Switzerland as well as several non-European countries.· Furthermore it circulated freely in Austria and Luxembourg.
12. After having arranged for the translation of the book into
English, the applicant prepared an edition for the United Kingdom
with the help of a group of children and teachers. He had previously
consulted a variety of people about the value of the book and intended
publication in the United Kingdom on 1 April 1971. As soon as
printing was completed he sent out several hundred. review copies of
the book, together with a press release, to a selection of publications,
from national and local newspapers to educational and medical
journals. He also placed advertisements for the book in various
publications including The Bookseller, The Times Educational and
Literary Supplements and Teachers World. _
13. On 22 March 1971, the Daily Mirr'or published an account of
the book's contents, and other accounts appeared in The Sunday Times
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and the Sunday Telegraph on 28 March. Further reports were carried
by the Daily Telegraph on 29 and 30 March; they also indicated that Handyside
V.
representations would be made to the Director of Public Prosecutions
United
demanding that action should be taken against the publication of the The
Kingdom
book. The Schoolbook was also the subject of further extensive press
European
comment, some favourable and some not, immediately after and Court of
Human
around the time of the seizure referred to below.
Rights
14. After receipt of a number of complaints, on 30 March 1971
the Director of Public Prosecutions asked the Metropolitan Police
to undertake enquiries. As a result of these, on 31 March 1971, a
successful application was made for a warrant under section 3 of the
Obscene Publications Act 1959 to search the premises occupied by
Stage l in London. The warrant was issued in the applicant's absence
but in accordance with the procedure laid down by English law and
a copy of the Schoolbook was before the judicial authority which
issued the warrant. It was executed on the same day and 1,069 copies
of the book were provisionally seized together with leaflets, posters,
showcards and correspondence relating to its publication and sale.
15. Acting on the advice of his lawyers, the applicant continued
distributing copies of the book in the subsequent days. After the
Director of Public Prosecutions had received information that further
copies had been taken to Stage 1's premises after the search, further
successful applications were made on 1 April 1971 (in conditions
similar to those described above) to search again those premises and
also the premises of the printers of the book. Later that day altogether
139 copies of the book were seized at Stage 1's premises and, at the
printer's, 20 spoiled copies of the book, together with correspondence
relating to it and the matrix with which the book was printed. About
18,800 copies of a total print of 20,000 copies were missed and
subsequently sold, for example, to schools which had placed orders.
16. On 8 April1971, a magistrates' court issued, under section 2 (1)
of the Obscene Publications Act 1959, as amended by section 1 (1) of
the Obscene Publications Act 1964, two summonses against the
applicant for the following offences :
(a) on 31 March 1971 having in his possession 1,069 obscene books
entitled The Little Red Schoolbook for publication for gain;
(b) on 1 April 1971 having in his possession 139 obscene books
entitled The Little Red Schoolbook for publication for gain.

The summonses were served on the applicant on the same day. He
thereupon ceased distribution of the book and advised bookshops
accordingly but, by that time, some 17,000 copies were already in
circulation.
17. The summonses were answerable on 28 May 1971 at Oerkenwell Magistrates' Court but, on the application of the Director of
Public Prosecutions, the case was adjourned until 29 -June. On that
day the applicant appeared at Lambeth Magistrates' Court to which
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the case bad been transferred, having consented to the case being
Handyside beard and determined in summary proceedings by a magistrate rather
V.
than by a judge and a jury on indictment. He claims that this choice
The United
was dictated by his financial plight and the need to avoid the delays
Kingdom
inherent in the indictment procedure although this is questioned by
European
the Government. Having been granted legal aid, he was represented
Court of
Human
by counsel. On 1 July 1971, after witnesses had been called for both
Rights
prosecution and defence, the applicant was found guilty of both
offences and fined £25 on each summons and ordered to pay £110
costs. At the same time the court made a forfeiture order for the
destructiog of the books by the police.
18. On 10 July 1971 notices of appeal against both convictions
were received by the Metropolitan Police from the applicant's
solicitors. The grounds stated were ' that the magistrate's decision
was wrong and against the weight of the evidence '. The appeal was
heard before the Inner London Quarter Sessions on 22. 21. 22, 25 and
26 October 1971. At this hearing witnesses gave evidence on behalf of
the prosecution and on behalf of the applicant. Judgment was delivered
on 29 October 1971: the decision at first instance was upheld and the
applicant was ordered to pay another £854 costs. The material seized
as described above was then destroyed.
The applicant did not exercise his right of making a further appeal
to the Court of Appeal since he did not dispute that the judgment
of 29 October 1971 had correctly applied English law.
19. Whilst the Schoolbook was not the subject of proceedings in
Northern Ireland, the Channel Islands or the Isle of Man,
same
was not true of Scotland.
Indeed a Glasgow bookseller was charged under a local Act.
However, he was acquitted on 9 February 1972 by a stipendiary
magistrate who considered that the book was not indecent or obscene
within the meaning of that Act. It does not appear from the file
whether the case concerned the original or the revised edition.
Further, a complaint was brought under Scottish law against Stage 1
in respect of the revised edition. It was dismissed on 8 December
1972 by an Edinburgh court solely on the ground that the accused
could not have the necessary mens rea. In January 1973 the
Procurator-Fiscal announced that he would not appeal against this
decision; he also did not avail himself of his right to initiate criminal
proceedings against Mr. Handyside personally.
The Schoolbook
20. The original English language edition of the book, priced at
30 pence a copy, had altogether 208 pages. It contained an ini.roduc', an ' Introduction to
tion headed ' All grown-ups are paper
the British edition '. and chapters on the following subjects: Education,
Learning, Teachers, Pupils and The System. The chapter on Pupils
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contained a 26-page section concerning ' Sex ' which included the
following sub-sections : Masturbation, Orgasm. Intercourse and Handyside
V.
petting, Contraceptives, Wet dreams, Menstruation, Child-molesters
The United
or' dirty old men', Pornography, Impotence, Homosexuality, Normal Kingdom
and abnormal, Find out more, Venereal diseases, Abortion, Legal and
European
illegal abortion, Remember, Methods of abortion, Addresses for help Court of
Human
and advice on sexual matters. The Introduction stated:
Rights
This book is meant to be a reference book. The idea is not to read it
straight through, but to use the list of contents to find and read
about the things you're interested in or want to know more about.
Even if you're at a particularly progressive school you should find a
lot of ideas in the book for improving things.

21. The applicant had planned the distribution of the book
through the ordinary bookselling channels although it was said at the
appeal hearing to have been accepted that the work was intended for,
and intended to be made available to, schoolchildren of the age of
12 and upwards.
22. Pending the appeal hearing, the applicant consulted his legal
advisers concerning a revision of the Schoolbook to avoid further
prosecutions; apparently he tried to consult the Director of Public
Prosecutions as well, but in vain. It was decided to eliminate or
re-write the offending lines which had been attacked before the
magistrates' court by the prosecution but to do so necessitated, in
some cases, re-writing substantially more than these criticised sentences. There were other alterations made to the text by way of
general improvement, for example in response to comments and
suggestions from readers and the updating of changed data (addresses,
etc.).
23. The revised edition was published on 15 November 1971.
After consulting the Attorney-General, the Director of Public Prosecutions announced on 6 December 1971 that the new edition would
not be the subject of a prosecution. This publication took place after
the quarter sessions judgment, but the revision of the Schoolbook
had been completed, and the printing of the new version was in train,
well before.
Domestic law
24. The action against the Schoolbook was based on the Obscene
Publications Act 1959 as amended by the Obscene Publications Act
1964 (hereinafter called ' the 1959/1964 Acts ').
25. The relevant extracts from the 1959/1964 Acts, read together,
are as follows:
Section 1 (I) For the purposes of this Act an article shall be
deemed to be obscene if its effect or (where the article comprises two
or more distinct items) the effect of any one of its items is, if taken
as a whole, such as to tend to deprave and corrupt persons who are
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likely, having regard to all relevant circumstances, to read, see or

Hlllllly.uk

hear the matter contained or embodied in it.
(2) In this Act ' article ' means any description of article containing
or embodying matter to be read or looked at or both, any sound
record, and any film or other record of a picture or pictures ...
Sediou 2 (1) Subject as hereinafter provided, any person who,
whether for gain or not, publishes an obscene article or who has an
obscene article for publication for gain (whether gain to himself or
gain to another) shall be
(a) on summary conviction to a fine not exceeding one hundred
pounds or to imprisonment for a term not exceeding six
months;
(b) on conviction on indictment to a fine or to imprisonment for
a term not exceeding three years or both .
. . . A person shall be deemed to have an article for publication for
gain if with a view to such publication he has the article in his
ownership, possession or control ... 2
(4) A person publishing an article shall not be proceeded against
for an offence at common law consisting of the publication of any
matter contained or embodied in the article where it is of the essence
of the offence that the matter is obscene ...
Section 3 (1) If a justice of the peace is satisfied by information
on oath that there is reasonable ground for suspecting that, in any
premises ... specified in the information, obscene articles are, or are
from time to time, kept for publication for gain, the justice may issue
a warrant ... empowering any constable to enter (if need be by force)
and search the premises ... within fourteen days from the date of the
warrant, and to seize and remove any articles found therein ... which
the constable has reason to believe to be obscene articles and to be
kept for publication for gain.
(2) A warrant under the foregoing subsection shall, if any obscene
articles are seized under the warrant, also empower the seizure and
removal of any documents found in the premises ... which relate to
a trade or
carried on at the premises ...
(3) Any articles seized ... shall be brought before a justice of the
peace ...who ... may thereupon issue a summons to the occupier of
the premises ... to appear ... before a magistrates' court ... to show
cause why the articles or any of them should not be forfeited; and
if the court is satisfied, as respects any of the articles, that at the time
when they were seized they were obscene articles kept for publication
for gain, the court shall order those articles to be forfeited ...
(4) In addition to the person summoned, any other person being
the owner, author or maker of any of the articles brought before the
court, or any other person through whose hands they had passed
before being seized, shall be entitled to appear before the court ... to
show cause why they should not be forfeited.
(5) Where an order is made under this section. for the forfeiture
of any articles, any person who appeared, or was entitled to appear,
to show cause against the making of the order may appeal to quarter
sessions; and no such order shall take effect until the expiration of
fourteen days after the day on which the order is made, or, if before
the expiration thereof notice of appeal is duly given or application
1s made for the statement of a case for . the opinion of the High

V.

Tile United
Ki11gdom
European
Court of
Human
Riahta

2 This paragraph is derived from the Obscene Publications Act 1964,
s. i (2}-Ed.
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Court, until the final determination or abandonment of the proceed·
1976
ings on the appeal or case ...
(7) For the purposes of this section the question whether an article Handyside
V.
is obscene shall be determined on the assumption that copies of it The United
would be published in any manner likely having regard to the circum- Kingdom
stances in which it was found, but in no other manner ...
Where articles are seized under sectio •.t 3 ... and a person is con· European
Court of
victed under section 2 ... of having them for publication for gain,
Human
Rights
the court on his conviction shall order the forfeiture of those articles:
Provided that an order made by virtue of this subsection (including
an order so made on appeal) shall not take effect until the expiration
of the ordinary time within which an appeal in the matter of the
proceedings in which the order was made may be instituted or, where
such an appeal is duly instituted, until the appeal is finally decided or
abandoned; ... 3
Section 4 (1) A person shall not be convicted of an offence against
section 2 of this Act, and an order for forfeiture shall not be made
under the foregoing section, if it is proved that publication of the
article in question is justified as being for the public good on the
ground that it is in the interests of science, literature, art or learning,
or of other objects of general concern.
(2) It is hereby declared that the opinion of experts as to the
literary, artistic, scientific or other merits of an article may be
admitted in any proceedings under this Act either to establish or to
negative the said ground.
Section S ... (3) This Act shall not extend to Scotland or to
Northern Ireland.
26. At the time of the events under review, the authorities
frequently adopted a non-contentious procedure(' disclaimer/caution
procedure ') rather than instituting, as in this case, criminal proceedings. However it could only be used when the individual admitted
that the article was obscene and consented to its destruction. The
procedure constituted no Jl!Ore than a matter of practice and was
abandoned in 1973 following criticisms expressed in a judicial
decision.

The judgment of the Inner London Quarter Sessions
27. At the appeal hearing two principal issues were examined by
the court, namely, first, whether or not the Crown bad proved beyond
reasonable doubt that the Schoolbook was an obscene article within
the meaning of the 1959 I 1964 Acts; and secondly, if so, whether or
not the applicant had established the defence under section 4 of the
1959 I 1964 Acts to the effect that he had shown, on a balance of
probabilities, that publication of the book was justified as being for
the public good.
28. The court first dealt with the issue of obscenity. Following a
decision in another case the court noted that it had to be satisfied
that the persons who it was alleged were likely to read the article
3 This paragraph is derived from the· Oblceoe Publicati0111 Ac:t 1964,
s. 1 (4}-Ed.

AB 155

746

EUROPEAN HUMAN RIGHTS REPORTS

would coostitute a significant proportion. It also accepted the meaning
of
the words ' deprave and corrupt ' as it had been explained in that
Htllldyside
v.
other case and about which there had been no dispute between the
The United
parties.
Kingdom
29. Following further previous case law, the court had decided
European
Court of that expert evidence should be admitted on the question of whether
Human
the Schoolbook was obscene. Such evidence, though not normally
Rights
. admissible for this purpose but only in connection with the defence
under section 4 of the 1959/1964 Acts, could be heard in the present
case which was concerned with the effect of the article upon children.
The court had therefore heard seven witnesses on behalf of the
prosecution and nine on behalf of the applicant, being experts in
various fields, in particular those of psychiatry and teaching; the views
they had expressed were very different. After they had been heard,
the applicant had argued that, when one had the sincere opinion of
many highly-qualified experts against the prosecution's case, it was
impossible to say that the tendency to deprave and corrupt had been
established with certainty. The court was unable to accept this
submission: in its judgment of 29 October 1971 it pointed out that
there was an almost infinite variation in the relevant background of
the children who would be in one way or another affected by the
book, so that it was difficult to speak of ' true facts ' in this case.
The views of the applicant's witnesses had been those approaching the
extreme of one wing of the more broadly varied outlook on the
education and upbringing of children, whereas the evidence given on
behalf of the prosecution tended to cover the views of those who,
although clearly tending in the opposite direction. were less radical.
Particularly, when looking at the evidence on behalf of the applicant,
the court had b'een driven to the conclusion that most of the witnesses
were so uncritical of the book looked at as a whole, and so unrestrained in their praise of it, as to make them at times less convincing
than otherwise they might have been. In summary the court considered
that a good deal of the witnesses had been so single-minded in an
extreme point of view as to forfeit in a large measure the power to
judge with that degree of responsibility which makes the evidence of
any great value on a matter of this sort.
30. Concerning the Schoolbook itself. the court first stressed that
it was intended for children passing through a highly critical stage
of their development. At such a time a very high
of responsibility ought to be exercised by the courts. In the present case, they
had before them, as something said to be a perfectly responsible adult
opinion, a work of an extreme kind, unrelieved by any indication
that there were any alternative views; this was something which
detracted from the opportunity for children _to form a balanced view
on some of the very strong advice given therein.
31. The court then briefly examined the background" For example.
1976
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looking at the book as a whole, marriage was very largely ignored.
Mixing a very one-sided opinion with fact and purporting to be a Handyside
V.
book of reference, it would tend to undermine, for a very considerable
United
proportion of children, many of the influences, such as those of The
Kingdom
parents, the Churches and youth organisations, which might otherwise
European
provide the restraint and sense of responsibility for oneself which Court of
Human
found inadequate expression in the book.
Rights
The court reached the conclusion that, on the whole, and quite
clearly through the mind of the child, the Schoolbook was inimical
to good teacher j child relationships; in particular, there were numerous
passages that it found to be subversive, not only to the authority but
to the influence of the trust between children and teachers.
32. Passing to the tendency to deprave and corrupt, the court
considered the atmosphere of the book looked at as a whole, noting
that the sense of some responsibility for the community as well as
to oneself, if not wholly absent, was completely subordinated to the
development of the expression of itself by the child. As indications
of what it considered to result in a tendency to deprave and corrupt,
the court quoted or referred to the following:
A. passage headed ' Be yourself ' • :

Maybe you smoke pot or go to bed with your boyfriend or girl·
friend-and don't tell your parents or teachers, either because you
don't dare to or just because you want to keep it secret.
Don't feel ashamed or guilty about doing things you really want to
do and think are right just because your parents or teachers might
disapprove. A Jot of these things will be more important to you later
in life than the things that are 'approved of '.

The objectionable point was that there was no reference there to
the illegality of smoking pot which was only to be found many pages
further on in an entirely different part of the book. Similarly there
was no specific mention at all in the book of the illegality of sexual
intercourse by a boy who has attained the age of 14 and a girl
who has not yet attained 16. It bad to be remembered that the
Schoolbook was indicated as a work of reference and that one looked
up the part which one wanted rather than read it as a whole book.
B. The passage 6 headed 'Intercourse and petting' under the main
heading ' Sex ': to Jay this before children as young as many of those
who the court considered would read the book, without any injunction
about restraint or unwisdom, was to produce a tendency to deprave
and corrupt.
C. The passage 1 under the beading of ' Pornography ' ·and
particularly the following :
Pom is a bannless pleasure if it isn't taken seriously and believed
to be real life. Anybody who mistakes it for reality will be greatly
disappointed.
But it's quite possible that you may get some good ideas from it
• At p. 77.
8 At pp. 97-98.

• At pp. 103-IOS;
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and you may find something which looks interesting and that you
haven't tried before.

HGIUlyside
V.

Unfortunately, the sane and sensible first paragraph quoted above
The United
."Cingdom was immediately followed by a passage suggesting to children that
European
Court of
Human

Rights

in pornography they might find some good ideas which they might
adopt. This was to raise the real likelihood that a substantial number
of children would feel it incumbent upon them to look for and practise
such things. Moreover, just on the previous page there was the
following passage: ' But there are other kinds-for example pictures
of intercourse with animals or pictures of people hurting each other
in various ways. Pornographic stories describe the same sort of thing '.
The court considered that, although it was improbable that young
people would be likely to commit sexual offences with animals as a
result of this, the possibility that they should practise some other
forms of cruelty to one another, for sexual satisfaction, was a real
likelihood in the case of a significant number of children if this got
into the hands of children at a disturbed, unsettled and sexually
excited stage of their lives. Such acts might very well be criminal
offences just like smoking pot and sexual intercourse between a boy
at least 14 and a girl not yet 16. The expression 'to deprave and
corrupt ' must include the admission of or the encouragement to
commit criminal offences of that kind.
33. The court concluded:
in the light of the whole of the book, that this book or this article
on sex or this section or chapter on pupils, whichever one chooses
as an article, looked at as a whole does tend to deprave and corrupt
a significant number, significant proportion, of the children likely to
read it.
Such children would, it was satisfied, include a very substantial
number aged under 16.
34. The court finally dealt with the issue of the defence under
section 4 of the 1959/1964 Acts. It stated that no doubt there were
many features about the book which, taken by themselves, were good.
The unfortunate thing was that so frequently the good was intermixed
with things that were bad and detracted from it.
For example, much of the information about contraceptives 7 was
very relevant and desirable which should be laid before very many
children who might not otherwise readily have access to it. But it was
damaged by the suggestion, backed by the recommendation to take
direct action if the school authorities would not
way. that every
1
school should have at least one contraceptive vending
Similarly, the treatment of the subject of homosexuality • was a
factual, very compassionate, understanding and valuable statement.
But again, no matter how good one assessed the value of this section,
At pp. 98-102.
a At p. 101.
• At pp. 105-107.

T
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it was hopelessly damning by its setting and context, and the fact
that it, only, contained any suggestion of a stable relationship in Handyside
V.
relation to sex and that marriage received no such treatment at all.
The United
Moreover, there was a very real danger that this passage would Kingdom
create in the minds of children a conclusion that that kind of relationEuropean
ship was something permanent.
Court of
Human
Again, there were passages with regard to venereal diseases, 10
Rights
11
12
contraception
and abortion,
containing dispassionately and
sensibly, and on the whole completely accurately, a great deal of
advice which ought not to be denied to young children. However,
on the balance of probabilities, these matters could not outweigh what
the court was convinced had a tendency to deprave and corrupt.
The court asked itself whether, granted the degree of indecency which
it found, the good likely to result from the Schoolbook was such that
it ought, nevertheless, to be published in the public interest; it
regretfully came to the conclusion that the burden on the applicant
to show that ' publication of the article in question is justified as being
for the public good ' had not been discharged.

Further details concerning the re•·ised edition
35. The passages from the original edition of Schoolbook whose
· extreme' tone or ' subversive' aspects had been emphasised by the
judgment of 29 October 1971 13 are repeated either with no, or with
no important, changes in the revised edition which was prepared
before that date but published on 15 November l97l.H
Of the passages cited by quarter sessions as striking examples of
the tendcnc) to deprave and corrupt 1 ' one was not altered. 16 On the
other hand the others were fairly extensively softened 17 and 18 there
is now a mention of the illegality of sexual intercourse with a girl
under 16.
Furthermore, the revised edition no longer has any reference to the
installation in schools of contraceptive vending machines and points
out '" that homosexual tendencies are often temporary.
Proceedings before the Commission
36. In his application, lodged with the Commission on 13 April
1972. Mr. Handyside complained that the action in the United
Kingdom against himself and the Schoolbook was in breach of his
At pp. 110, Ill.
At pp. 98-102.
12 At pp. 111-116.
n Pzras. 30 and 31, supra.
u Paras. 22-23, supra.
>6 Para. 32, supra.
te At p. 77, • Be yourself '.
11 At pp. 97-98, 'Intercourse and petting' and at pp.
11 At p. 95.
·
u At p. 106.
10

11

.
Pornography'.
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right to freedom of thought, conscience and belief under Article 9 of
the
Convention, his right t.o freedom of expression under Article 10
Handyside
V.
of the Convention and his right to the peaceful enjoyment of
The United
possessions
under Article I of Protocol No. 1. He also maintained
Kingdom
that, contrary to Article 14 of the Convention, the United Kingdom
European
had failed to secure to him the above rights without discrimination
Court of
Human
on the ground of political or other opinion; that the proceedings
brought against him had been contrary to Article 7 of the Convention:
and finally that the respondent Government were also in breach of
Articles 1 and 13 of the Convention. He also itemised the losses he
had incurred as a result of the action in question, which included
£14,184 in quantified damages and further unquantified items.
37. In its decision of 4 April 1974, the Commission accepted the
application in so far as it concerned allegations under Article 10 of
the Convention and Article 1 of Protocol No. 1, but declared it
inadmissible in so far as it concerned Articles 1, 7, 9, 13 and 14 of
the Convention. It decided on the same date to consider, ex officio,
any issue which might arise from the circumstances of the case under
Articles 17 and 18 of the Convention and notified the parties of this
a few days later.
38. In its report of 30 September 1975, the Commission expressed
the opinion :
-by eight votes to five, with one abstention, that there had been no
violation of Article 10 of the Convention;
-that neither the provisional seizure (11 votes) nor the forfeiture
and destruction of the Schoolbook (nine votes to four. with one
abstention) had violated Article I of Protocol No. 1;
-by 12 votes in favour. with two abstentions. that further discussion
under Article .J 7 of the Convention was unnecessary;
-unanimously. that no breach of Article 18 of the Convention had
been established.
The report contains various separate opinions.
Final Submissions made to the Court
39. The following final submissions were made to the Court at
the oral hearing on 7 June 1976:
-for the Commission:
' May it please the Court to say and to judge
(1) whether. in consequence of the legal proceedings instituted in
the United Kingdom against the applicant as publisher of
The Little Red Schoolbook, proceedings which led to the
seizure and confiscation of that publication and the sentenc·
ing of the applicant to payment of a fine and costs, there
was or was not a violation of the Convention, in particular
of Article 10 and of Article 1 of Protocol No. 1;
(2) if so, whether the applicant should be afforded just satisfaction in accordance with Article 50 of the Convention, of a
nature and amount to be determined by the Court.'
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-for the Government:
1976
' ... The United Kingdom Government have noted the submissions
made by the delegates, and as to the first of them we would ask the Handyside
v.
Court to say that in this matter there was no violation.
The United
As to the second matter ... I think I should say this, that this Kingdom
Court has not been addressed at this stage on any matter with regard
to satisfaction and it is wholly premature for that issue to be one European
Court of
that is to be considered by the Court at this stage. If it is to be
Human
considered-if our submission is right on the first issue, it will not
Rights
be-then there is an occasion for further argument on that matter.'
Judgment

40. In reply to an observation by the Agent of the Government,

the Commission's Principal Delegate stated that, when using the
words ' in particular ', he had meant to indicate the two articles
which were to be taken into consideration by the Court.
JUDGl\IENT •
41. On 4 April I974, following a hearing in the presence of the
parties on both merits and admissibility, the Commission accepted
the application in so far as it concerned Article 10 of the Convention
and Article I of Protocol No. I. but declared it inadmissible to the
extent that Mr. Handyside invoked Articles 1, 7, 9, 13 and 14 of the
Convention. A few days later, the Commission advised the parties
that it would take into consideration Articles 17 and 18 as well.
However. in its report of 30 September 1975, 20 it expressed the
opinion. in agreement with the applicant and the Government, 21 that
Article 17 is of no application in this case.
In reply to a question from the Court. the delegates of the Commission specified that the allegations not retained on 4 April 1974
(Arts. I, 7. 9, 13 and 14 of the Convention) related to the same facts
as did tho::.e based on Article 10 of the Convention and Article 1 of
Protocol No. l. They were accordingly not separate complaints but
mere legal submissions or arguments that had been put forward along
with others. However, the provisions of the Convention and of the
Protocol form a whole; once a case is duly referred to it, the Court
may take cognisance of every question of law arising in the course of
the proceedings and concerning facts submitted to its examination by
a Contracting State or by the Commission. Master of the characterisation to be given in law to these facts, the Court is empowered to
examine them, if it deems it necessary and if need be ex officio, in the
light of the Convention and the Protocol as a whole. 22
The Court, bearing in mind Mr. Handyside's original application
as well as certain statements made before the Court, 1 s finds that it
• Drawn up in French and English, the former text being authentic.
Paras. 170 and 176.
Paras. 92 and 128.
22 See, inter alia, BELGIAN LINGUISTIC CASE (NO. 2) (1968), I E.H.R.R. 252. 269.
para. 1. and DE WJLDE, OOMS AND VBJtSYP v. BBLGIUM (NO. I) (1971), I E.H.R.R.
·
373,396, para.49.
11 See, inter alia, paras. 52 and 56, infra.
20
21
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should have regard to Article 14 of the Convention in addition to
H tmdyside Articles 10 and 18 and Article 1 of Protocol No. 1. It shares the
v.
opinion of the Commission that Articles 1, 7, 9, 13 and 17 are not
Tile United
relevant in this case.
Kingdom
European
Court of

Human
Rights

Judgment

I. The Alleged Violation of Article 10 of the Convention
42. The applicant claims to be the victim of a violation of Article
10 of the Convention which provides:
1. Everyone has the right to freedom of expression. This right
shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties
and responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary
in a democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime,
for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authority
and impartiality of the judiciary.
43. The various measures challenged-the applicant's criminal
conviction, the seizure and subsequent forfeiture and destruction of
the matrix and of hundreds of copies of the Schoolbook-were without any doubt, and the Government did not deny it, ' interferences
by public authority ' in the exercise of his freedom of expression
which is guaranteed by paragraph I of the text cited above. Such
interferences entail a 'violation' of Article 10 if they do not fall
within one of th'e exceptions provided for in paragraph 2, which is
accordingly of decisive importance in this case.
44. If the ' restrictions ' and ' penalties ' complained of by Mr.
Handyside are not to infringe Article 10, they must, according to
paragraph 2, in the first place have been 'prescribed by law'. The
Court finds that this was the case. In the United Kingdom legal
system, the basis in law for the measures in question was the 1959 I
1964 Acts. 24 Besides, this was not contested by the applicant who
further admitted that the competent authorities had correctly applied
those Acts.
45. Having thus ascertained that the interferences complained of
satisfied the first of the conditions in Article 10 (2), the Court then
investigated whether they also complied with the others. According
to the Government and the majority of the Commission, the interferences were ' necessary in a democratic society ', ' for the protection
of ... morals '.
46. Sharing the view of the Government and the unanimous
u- Paras. 14-18, 24-25 and 27-34, supra.
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opinion of the Commission, the Court first finds that the 1959 I 1964
Acts have an aim that is legitimate under Article 10 (2), namely, the Handyside
V.
protection of morals in a democratic society. Only this latter purpose
United
is relevant in this case since the object of the said Acts-to wage The
Kingdom
war on • obscene ' publications, defined by their tendency to ' deprave
and corrupt '-is linked far more closely to the protection of morals European
Court of
Human
than to any of the further purposes permitted by Article 10 (2).
Rights
47. The Court must also investigate whether the protection of
morals in a democratic society necessitated the various measures taken Judgment
against the applicant and the Schoolbook under the 1959/1964 Acts.
Mr. Handyside does not restrict himself to criticising these Acts as
such: he also makes-from the viewpoint of the Convention and not
of English law-several complaints concerning their application in his
case.
The Commission's report and the subsequent hearings before the
Court in June 1976 brought to light clear-cut differences of opinion
on a crucial problem, namely, how to determine whether the actual
' restrictions · and • penalties • complained of by the applicant were
' necessary in a democratic society ·, ' for the protection of morals '.
According to the Government and the majority of the Commission,
the Court has only to ensure that the English courts acted reasonably,
in good faith and within the limits of the margin of appreciation left
to the Contracting States by Article 10 (2). On the other hand, the
minority of the Commission sees the Court's task as being not to
review the Inner London Quarter Sessions' judgment but to examine
the Schoolbook directly in the light of the Convention and of nothing
but the Convention.
48. The Court points out that the machinery of protection established by the Convention is subsidiary to the national systems
safeguarding human rights. 25 The Convention leaves to each Contracting State, in the first place, the task of securing the rights and
freedoms it enshrines. The institutions created by it make their own
contribution to this task but they become involved only through
contentious proceedings and once all domestic remedies have been
exhausted (Art. 26).
These observations apply. notably, to Article 10 (2). In particular,
it is not possible to find in the domestic law of the various Contracting
States a uniform European conception of morals. The view taken by
their respective laws of the requirements of morals varies from time
to time and from place to place, especially in our era which is
characterised by a rapid and far-reaching evolution of opinions on
the subject. By reason of their direct and continuous contact with the
vital forces of their countries, State authorities are in principle in a
better position than the international judge to give an opinion on the
exact content of these requirements as well as on the '
' of a
25 BELGIAN UNQUisnc CASE (NO.

in fine.

2) (1968), 1 E.H.R.R. 2S2, 296, para. 10
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' restriction ' or • penalty ' intended to meet them. The Court notes at
this
juncture that, whilst the adjective ' necessary '. within the meaning
Htlllll-plth
v.
of Article 10 (2), is not synonymous with 'indispensable ',•• neither
TIN United
17
Kinftlom has it the flexibility of such expressions as ' admissible ', ' ordinary ',
21
28
' useful '. ' reasonable ' or ' desirable •. Nevertheless, it is for the
national authorities to make the initial assessment of the reality of the
Court of
HUIIWl
pressing social need implied by the notion of ' necessity ' in this
RiJbta
context.
Judf"'DDI
Consequently, Article 10 (2) leaves to the Contracting States a
margin of appreciation. This margin is given both to the domestic
legislator (' prescribed by law ') and to the bodies, judicial amongst
others, that are called upon to interpret and apply the laws in force. 30
49. Nevertheless. Article 10 (2) does not give the Contracting States
an unlimited power of appreciation. The Court, which, with the
Commission, is responsible for ensuring the observance of those States'
engagements,31 is empowered to give the final ruling on whether a
' restriction ' or ' penalty ' is reconcilable with freedom of expression
as protected by Article 10. The domestic margin of appreciation thus
goes hand in hand with a European supervision. Such supervision
concerns both the aim of the measure challenged and its ' necessity ';
it covers not only the basic legislation but also the decision applying
it. even one given by an independent court. In this respect, the Court
refers to Article 50 of the Convention (' decision or ... measure taken
by a legal authority or any other authority ') as well as to its own
case-law. 11
The Court's supervisory functions oblige it to pay the utmost
attention to the principles characterising a ' democratic society '.
Freedom of expression constitutes one of the essential foundations of
such a society. one of the basic conditions for its progress and for the
development of every man. Subject to Article 10 (2), it is applicable
not only to ' information ' or ' ideas ' that are favourably received or
regarded as inoffensive or as a matter of indifference, but also to those
that offend, shock or disturb the State or any sector of the population.
Such are the demands of that pluralism, tolerance and broadmindedness without which there is no ' democratic society '. This means.
amongst other things, that every ' formality ', ' condition ', ' restriction ' or ' penalty ' imposed in this sphere must be proportionate to
the legitimate aim pursued.
2a Cf. in Arts. 2 (2) and 6 (1), the words • absolutely necessary ' and ' strictly
necessary'; and in Art. S (1), the phrase • to the extent strictly required by tho
exigencies of the situation'.
21 Cf. Art. 4 (3).
2a Cf. the French text of the fint paragraph of Art. I of Protocol No. I.
n Cf. Arts. S (3) and 6 (1).
30 ENGEL v. niB NETIII!RLANDS (1976), E.H.R.R. 684, para. 100; cf. for Art.
8 (2), DE WlLDB, OOMS AND VI!RSYP v. Bm..CliUM (NO. 1) (1971), I E.H.R.R. 373,
412. para. 93; and GOLDER v. U.K. (197S), 1 E.K.R.R. S24, S39, para. 4S.
n Art 19.
1' ENOEL v. nm NE111EJU..ANDS, mpra note 30, para. 100.
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From another standpoint, whoever exercises his freedom of
expression undertakes • duties and responsibilities ' the scope of which Handyside
V.
depends on his situation and the technical means he uses. The Court
United
cannot overlook such a person's • duties' and • responsibilities' when The
Kingdom
it enquires, as in this case; whether ' restrictions ' or • penalties ' were
conducive to the ' protection of morals ' which made them ' necessary' European
Coun of
Human
in a ' democratic society '.
Rights
50. It follows from this that it is in no way the Court's task to take
the place of the competent national courts but rather to review under Judgment
Article 10 the decisions they delivered in the exercise of their power
of appreciation.
However, the Court's supervision would generally prove illusory if
it did no more than examine these decision in isolation; it must view
them in the light of the case as a whole, including the publication in
question and the arguments and evidence adduced by the applicant
in the domestic legal system and then at the international level. The
Court must decide, on the different data available to it, whether the
reasons given by the national authorities to justify the actual measures
of ' interference ' they take are relevant and sufficient under Article

10 (2). 33

51. Following the method set out above, the Court scrutinised
under Article 10 (2) the individual decisions complained of, in
particular, the judgment of the Inner London Quarter Sessions.
The said judgment is summarised above.H The Court reviewed it in
the light of the case as a whole; in addition to the pleadings before
the Court'' and the Commission's report, the memorials and oral
explanations presented to the Commission between June 1973 and
August 1974 and the transcript of the proceedings before the quarter
sessions were, inter alia, taken into consideration.
52. The Court attaches particular importance to a factor to which
the judgment of 29 October 1971 did not fail to draw attention, that
is. the intended readership of the Schoolbook. It was aimed above
all at children and adolescents aged from 12 to 18. Being direct,
factual and reduced to essentials in style, it was easily within the
comprehension of even the youngest of such readers. The applicant
had made it clear that be planned a wide-spread circulation. He had
sent the book, with a press release, to numerous daily papers and
periodicals for review or for advertising purposes. What is more, he
had set a modest sale price (30 pence), arranged for a reprint of
50,000 copies shortly after the first impression of 20,000 and chpsen
a title suggesting that the work was some kind of handbook for use
in schools.
as Cf. for Art. 5 (3), WEMHOFF v. GERMANY (1968), I E.H.R.R. 55, 16, para.

NEUMEISTER v. AUSTRIA (No. I) (1968), I E.H.R.R. 91, 126, para. 5; STtXJMOLLER v. AUSTRIA (1969), I E.H.R.R. 155, 190, para. 3; MATZNETreR v. AUSTRIA
(1969). I E.H.R.R. 198, 224, para. 3; and RJNGEISEN v. AUSTIUA (1971), I

12;

E.H.R.R. 493. para. 104.
at At paras. 27-34.
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Basically the book contained purely factual information that was
generally
correct and often useful, as the quarter sessions recognised.
HGIUlyside
V.
However, it also included, above all in the section on sex and in the
The United
Kingdom passage headed 'Be yourself' in the chapter on pupils,10 sentences
or paragraphs that young people at a critical stage of their developEuropean
ment could have interpreted as an encouragement to indulge in
Court of
Human
precocious activities harmful for them or even to commit certain
Rights
criminal offences. In these circumstances, despite the variety and the
Judgment constant evolution in the United Kingdom of views on ethics and
education, the competent English judges were entitled, in the exercise
of their discretion, to think at the relevant time that the Schoolbook
would have pernicious effects on the morals of many of the children
and adolescents who would read it.
However, the applicant maintained, in substance, that the demands
of the ' protection of morals ' or, to use the wording of the 1959 I 1964
Acts, of the war against publications likely to ' deprave and corrupt ',
were but a pretext in his case. The truth of the matter, he alleged,
was that an attempt had been made to muzzle a small-scale publisher
whose political leanings met with the disapproval of a fragment of
public opinion. Proceedings were set in motion, said he, in an
atmosphere little short of ' hysteria ', stirred up and kept alive by
ultra-conservative elements. The accent in the judgment of 29 October
1971 on the anti-authoritarian aspects of the Schoolbook 36 showed,
according to the applicant, exactly what lay behind the case.
The information supplied by Mr. Handyside seems, in fact, to
show that letters from members of the public, articles in the press
and action by Members of Parliament were not without some influence
in the decision to seize the Schoolbook and to take criminal proceedings against its publisher. However, the Government drew attention
to the fact that such initiatives could well have been explained not
by some dark plot but by the genuine emotion felt by citizens faithful
to traditional moral values when. towards the end of March 1971,
they read in certain newspapers extracts from the book which· was due
to appear on 1 April. The Government also emphasised that the
proceedings ended several months after the ' campaign ' denounced
by the applicant and that he did not claim that it had continued in
the intervening period. From this the Government concluded that the
' campaign ' in no way impaired dispassionate deliberation at the
quarter sessions.
For its part the Court finds that anti-authoritarian aspects of the
Schoolbook as such were not held in the judgment of 29 October
1971 to fall foul of the 1959 I 1964 Acts. Those aspects were taken into
account only in so far as the appeal court considered that, by
undermining the moderating influence of parents, teachers, the
Churches and youth organisations, they
the tendency to
sa Para. 32, supra.
38 Para. 31, supra.
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• deprave and corrupt ' which in its opinion resulted from other parts
of the work. It should be added that the revised edition was allowed Handyside
V.
to circulate freely by the British authorities despite the fact that the
The United
anti-authoritarian passages again appeared there in full and even, Kingdom
in some cases, in stronger terms. 37 As the Government noted, this is
European
bard to reconcile with the theory of a political intrigue.
Court of
Human
The Court thus allows that the fundamental aim of the judgment
Rights
of 29 October 1971, applying the 1959 I 1964 Acts, was the protection
of the morals of the young, a legitimate purpose under Article 10 (2). Judgment
Consequently the seizures effected on 31 March and 1 April 1971,
pending the outcome of the proceedings that were about to open,
also had this aim.
53. It remains to examine the ' necessity • of the measures in dispute,
beginning with the said seizures.
If the applicant is right, their object should have been at the
most one or a few copies of the book to be used as exhibits in the
criminal proceedings. The Court does not share this view since the
police had good reasons for trying to lay their hands on all the stock
a!' a temporary means of protecting the young against a danger to
morals on whose existence it was for the trial court to decide. The
legislation of many Contracting States provides for a seizure analogous
to that envisaged by section 3 of the English 1959,1964 Acts.
54. A series of arguments which merit reflection was advanced by
the applicant and the minority of the Commission concerning the
' necessity ' of the sentence and the forfeiture at issue.
Firstly, they drew attention to the fact that the original edition of
the Schoolbook was the object·of no proceedings in Northern Ireland,
the Isle of Man and the ·Channel Islands and of no conviction in
Scotland and that, even in England and Wales, thousands of copies
circulated without impediment despite the judgment of 29 October
1971.
The Court recalls that section 5 (3) of the 1959/1964 Acts provides
that they shall not extend to Scotland or to Northern Ireland. sa Above
all, it must not be forgotten that the Convention, as is shown especially
by its Article 60, never puts the various organs of the Contracting
States under an obligation to limit the rights and freedoms it
guarantees. In particular, in no case does Article 10 (2) compel them
to impose ' restrictions ' or ' penalties ' in the field of freedom of
expression; it in no way prevents them from not availing themselves
of the expedients it provides for them (cf. the words ' may be subject ').
The competent authorities in Northern Ireland, the Isle of Man and
the Channel Islands may, in the light of local conditions, have had
plausible reasons for not taking action against the book and its
publisher, as may the Scottish Procurator-Fiscal for not summoning

Para. JS, supra.
•• Para. 2S in fine, supra.
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Mr. Handyside to appear in person in Edinburgh after the dismissal
HIUidyside of the complaint under ScQttisb law against Stage 1 in respect of the
V.
revised edition. 39 Their failure to act-into which the Court does not
The United
have to enquire and which did not prevent the measures taken in
Kingdom
England from leading to revision of the Schoolbook-does not prove
European
that the judgment of 29 October 1971 was not a response to a real
Court of
Human
necessity, bearing in mind the national authorities' margin of
Rights
appreciation.
Judgment
These remarks also apply, mutatis mutandis, to the circulation of
many copies in England and Wales.
55. The applicant and the minority of the Commission also stressed
that the revised edition, albeit little different in their view from the
first, was not the object of proceedings in England and Wales.
The Government charged them with minimising the extent of the
changes made to the original text of the School book : although
the changes were made between the conviction at first instance on
1 July 1971 and the appeal judgment of 29 October 1971, they were
said to relate to the main passages cited by the quarter sessions as
showing particularly clearly a tendency to 'deprave and corrupt'.
The Government claimed that the Director of Public Prosecutions
must have taken the view that the changes dispensed him from
invoking the 1959/1964 Acts again.
In the Court's view, the absence of proceedings against the revised
edition, which differed fairly extensively from the original edition on
the points at issue, 40 rather suggests that the competent authorities
wished to limit themselves to what was strictly necessary. an attitude
in conformity with Article 10 of the Convention.
56. The treatment meted out to the Schoolbook and its publisher
in 1971 was, according to the applicant and the minority of the
Commission, all the less ' necessary ' in that a host of publications
dedicated to bard core pornography and devoid of intellectual or
artistic merit allegedly profit by an extreme degree of toleraoce in the
United Kingdom. They are exposed to the gaze of passers-by and
especially of young people and are said generally to enjoy complete
impunity, the rare criminal prosecutions launched against them
proving, it was asserted, more often than not abortive due to the
great liberalism shown by juries. The same was claimed to apply to
sex shops and much public entertainment.
The Government countered this by the remark, supported by
figures, that the Director of Public Prosecutions Cloes not remain
inactive nor does the police, despite the scanty manpower resources
of the squad specialising in this field. Moreover, they claim that, in
addition to proceedings properly so called, seizures were frequently
made at the relevant time under the' disclaimer/caution procedure '. 41
ae Para. 19, supra.
fO

n

Paras. 22-23 and 3S, supr'a.
Para. 26, supra.

AB 168

1 E.H.R..R.. 737

In principle, it is not the Court's function to compare different
decisions taken, even in apparently similar circumstances, by prosecuting authorities and courts; and it must, just like the respondent
Government, respect the independence of the courts. Furthermore
and above all, the Court is not faced with really analogous situations :
as the Government pointed out, the documents in the file do not show
that the publications and entertainment in question were aimed, to the
same extent as the Schoolbook,n at children and adolescents having
ready access thereto.
57. The applicant and the minority of the Commission laid stress
on the further point that, in addition to the original Danish edition,
translations of the Little Book appeared and circulated freely in the
majority of the member States of the Council of Europe.
Here again, the national margin of appreciation and the optional
nature of the ' restrictions ' and ' penalties ' referreq to in Article
10 (2) prevent the Court from accepting the argument. The Contracting States have each fashioned their approach in the light of the
situation obtaining in their respective territories; they have had regard,
inter alia, to the different views prevailing there about the demands
of the protection of morals in a democratic society. The fact that
most of them decided to allow the work to be distributed does not
mean that the contrary decision of the Inner London Quarter Sessions
was a breach of Article 10. Besides, some of the editions published
outside the United Kingdom do not include the passages, or at least
not all the passages, cited in the judgment of 29 October 1971 as
striking examples of a tendency to 'deprave and corrupt'.
58. Finally, at the hearing on 5 June 1976, the Delegate expounding the opinion of the minority of the Commission maintained that in
any event the respondent State need not have taken measures as
draconian as the initiation of criminal proceedings leading to the
conviction of Mr. Handyside and to the forfeiture and subsequent
destruction of the Schoolbook. The United Kingdom was said to have
violated the principle of proportionality, inherent in the adjective
' necessary '. by not limiting itself either to a request to the applicant
to expurgate the book or to restrictions on its sale and advertisement.
With regard to the first solution, the Government argued that the
applicant would never have agreed to modify the Schoolbook if he
had been ordered or asked to do so before 1 April 1971 : was he
not strenuously disputing its ' obscenity '? The Court for its part
confines itself to finding that Article 10 of the Convention certainly
does not oblige the Contracting States to introduce such prior censorship.
The Government did not indicate whether the second solution was
feasible under English law. Neither does it appear that it would have
been appropriate in this case. There would scarcely
been any
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sense in restricting to adults sales of a work destined above all for
Handyside the young; the Schoolbook would thereby have lost the substance of
V.
what the applicant considered to be its raison d' et re. Moreover, he
The United
Kingdom did not advert to this question.
59. On the strength of the data before it, the Court thus reaches
European
the conclusion that no breach of the requirements of Article 10 has
Court of
Human
been established in the circumstances of the present case.
Rights

Judgment

11. The Alleged Violation of Article 1 of Prntoco/ No. 1
60. The applicant in the second place alleges the violation of
Article 1 of Protocol No. 1 which provides:
Every natural or legal person is entitled to the peaceful enjoyment
of his possessions. No one shall be deprived of his possessions except
in the public interest and subject to the conditions provided for by
law and by the general principles of international law.
The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as it deems necessary to
control the use of property in accordance with the general interest
or to secure the payment of taxes or other contributions or penalties.
61. The complaint concerns two distinct measures, namely, the
seizure on 31 March and 1 April 1971 of the matrix and of hundreds
of copies of the Schoolbook, on the one hand, and their forfeiture
and subsequent destruction following the judgment of 29 October
1971, on the other. Both measures interfered with Mr. Handyside's
right ' to the peaceful enjoyment of his possessions '. The Government
do not contest this but, in agreement with the majority of the
Commission, maintain that justification for the measures is to be
found in the exceptions attached by Article 1 of the Protocol to the
principle enunciated in its first sentence.
62. The seizure complained of was provisional. It did no more
than prevent the applicant, for a period, from enjoying and using as
he pleased possessions of which he remained the owner aQd which
he would have recovered had the proceedings against him resulted
in an acquittal.
In these circumstances, the Court thinks that the second sentence
of the first paragraph of Article 1 does not come into play in this
case. Admittedly the expression ' deprived of his possessions ', in
the English text, could lead one to think otherwise but the structure
of Article 1 shows that that sentence, which originated moreover in
a Belgian amendment drafted in Frcnch,0 applies -only to someone
who is ' deprived of ownership ' (' prive de sa propriete ').
On the other hand the seizure did relate to ' the use of property '
and thus falls within the ambit of the second paragraph. Unlike
Article 10 (2) of the Convention, this paragraph sets the Contracting
States up as sole judges of the '
' for an interference.
43 Collected Edition of the' Travaux Preparatoires, Document H (61) 4, pp.
1083,1084,1086, 1090,1099, 110S, 1110-1111 and 1113-1114.
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Consequently. the Court must restrict itself to supervising the lawfulness and the purpose of the restriction in question. It finds that Handyside
V.
the contested measure was ordered pursuant to section 3 of the
The Uniud
1959 I 1964 Acts and following proceedings which it was not contested Kingdom
were in accordance with the law. Again, the aim of the seizure was
• the protection of morals ' as understood by the competent British European
Court of
Human
authorities in the exercise of their power of appreciation. 44 And the
Rights
concept of ' protection of morals ', used in Article 10 (2) of the
Convention, is encompassed in the much wider notion of the ' general Judgment
interest ' within the meaning of the second paragraph of Article 1 of
the Protocol.
On this point the Court thus accepts the argument of the Government and the opinion of the majority of the Commission.
63. The forfeiture and destruction of the Schoolbook on the other
hand, permanently deprived the applicant of the ownership of certain
possessions. However, these measures were authorised by the second
paragraph of Article 1 of Protocol No. 1, interpreted in the light of
the principle of law, common to the Contracting States, whereunder
items whose use has been lawfully adjudged illicit and dangerous to
the general interest are forfeited with a view to destruction.

Ill. The Alleged Violation of Article 18 of the Convention
64. Mr. Handyside is of the opinion that, contrary to Article 18,
he underwent ' restrictions ' pursuing a ' purpose ' mentioned neither
by Article 10 of the Convention nor by Article 1 of Protocol No. I.
This complaint does not support e"amination since the Court has
already concluded that the said restrictions concerned aims that were
legitimate under these two last-mentioned Articles. 4ft

IV. The Alleged Violation of Article 14 of the Convention
65. In the early stages of the proceedings initiated before the
Commission by the applicant. he claimed to be the victim of a violation of Article 14 of the Convention which provides:
The enjoyment of the rights and freedoms set forth in this Conven·
tion shall be secured without discrimination on any ground such as
sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority,
property, birth or other status.

66. On 4 April 1974, the Commission rejected the application on
this point as being manifestly ill-founded. However, the Court· was
of the opinion that it should also have regard to Article 14, taken
together with Article 10 of the Convention and Article 1 of Protocol
No. 1 48 : some of Mr. Handyside's complaints. made after as well as
before the decision of 4 April 1974 and with or without express
Para. 52, supra.
Paras. 52, 62 and 63, supra.
ce Para. 41, supra.

u
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reference to Article 14, raise the question of an arbitrary difference
R111141y6ide in treatment.
V.
However, the data before the Court do not show that he suffered
The United
in the enjoyment of his freedom of expression and
discrimination
Kingdom
his property rights. In particular, they do not reveal that he was
European
persecuted on account of his political leanings. 47 Neither does it
Court of
Human
appear that the pornographic publications and entertainment which
Rights
he said profited by an extreme degree of tolerance in the United
Separllle
Kingdom were aimed, to the same extent as the Schoolbook, at
Opinion
children
and adolescents having ready access thereto. 48 Finally, the
(Judge
M osier)
documents in the file do not disclose that the measures taken against
the applicant and the book departed from other decisions, taken
in similar cases, to the point of constituting a denial of justice or a
manifest abuse. ••
V. The Application of Article 50 of the Convention
67. Having found no violation of Protocol No. 1 or of the Convention. the Court concludes that the question of the application of
Article 50 does not arise in this case.
For these reasons, THE COURT holds:
1. by 13 votes to one, that there has been no breach of
Article 10 of the Convention;
2. unanimously, that there has been no breach either of
Article 1 of Protocol No. 1 or of Articles 14 and 18 of the
Convention.
Separate Opinion of Judge Mosler •
1. I differ from the Court's reasoning on one point only. However,
it is so decisive for the question of whether or not there has been a
violation in this case that my view on this point of detail has
compelled me to vote against paragraph 1 of the operative provisions
of the Judgment. I am not convinced that the measures taken by the
British authorities. including the judgment of the Inner London
Quarter Sessions, were ' necessary ', within the meaning of Article
10 (2), for the achievement of their aim, namely the protection of
morals. Article 10 (2) allows the States to subject the exercise of
everyone's right to freedom of expression to restrictions and penalties
only if they are measures necessary, in a democratic society, for
certain aims considered to be legitimate exceptions to the right
guaranteed by Article 10 (1). These aims include the protection of
morals which is relied on by the Government. In the absence of one
of the factors which, when found in combination, entitle the State to
•r Para. 52, :rupra.
u Para. 56, :rupra.
49

ENGEL v. 1HE NE1HEllLANDS, :rupra

•. Translated by the Court.

note 30, para. 103.
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avail itself of the exception to the right to freedom of expression,
Article 10 (2) does not apply and the individual's right must be Handyside
V.
respected without any interference. However, my interpretation of the
The United
word ' necessary ' and my conception of its application to the im- Kingdom
punged measure do not, in part, coincide with the Court's view.
European
They have thus led to my contrary vote although I entirely approve Court of
Human
the other reasons contained in the judgment and, inter alia, the
Rights
opinions expressed on certain questions of principle concerning the
scope of the Convention in relation to the States' domestic legal Separate
Opinion
systems and the definition of certain elements of the rights guaranteed
(Judge
Mosier)
and the exceptions permitted.
In order to leave no doubt about my agreement with the opinion
of the Court in so far as it follows and develops more precisely existing
case law or adopts new and well-defined standpoints, I should like to
emphasise that I accept in particular the passages on the Court's
independence in the characterisation of facts, 50 on the respective
powers of the Court and of the national authorities (problem of the
' margin of appreciation ' 51 and on the examination of measures
intended to protect morals in a democratic society. 52
2. The measures inflicted on the applicant thus had a legitimate
aim. They were taken pursuant to legislation that cannot be criticised
under Article 10 (2). Nobody disputes their conformity with this
legislation. They were • prescribed by law' within the meaning of the
Convention.
However, the Court's supervision cannot stop there. Since the
criteria in Article 10 (:!) are autonomous concepts, 53 the Court must
investigate both whether it was ' necessary ' for the domestic authorities to have recourse to the means they employed to achieve the aim
and whether they overstepped the national margin of appreciation
with a resultant violation of the common standard guaranteed by an
autonomous concept.
What is • necessary' is not the same as what is indispensable. 54
Such a definition would be too narrow and would not correspond to
the usage of this word in domestic law. On the other hand, it is beyond
question that the measure must be appropriate for achieving the aim.
However, a measure cannot be regarded as inappropriate, and hence
not • necessary ', just because it proves ineffectual by not achieving
its aim. A measure likely to be effectual under normal conditions
cannot be deprived of its legal basis after the event by failure to
attain the success which it might have had in more favourable
circumstances.
The greater part of the first edition of the book circulated without

Para. 41, supra.
para. 50, mpra.
s2 Cf. inter alia, para. 48, supra.
ss Cf. mutatis mutandis, ENGELS v.
50

st Cf. inter alia,

81.

u

1HE NE1HERLANDS,

suprG ilote 30, para.

Para. 48, supra.
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impediment. The measures taken by the competent authorities and
confirmed
by the Inner London Quarter Sessions prevented merely
Handyside
v.
the distribution of under 10 per cent. of the impression. The remainder.
The United
Kingdom that is about 90 per cent., reached the public including probably, to a
large extent, the adolescents meant to be protected (cf. the address
European
of Mr. Thomberry at the hearing on 7 June 1976). The measures in
Court of
Human
respect of the applicant thus had so little success that they must be
Rights
taken as ineffectual in relation to the aim pursued. In fact young
Separate
people were not protected against the influence of the book that had
Opinion
been qualified as likely to ' deprave and corrupt ' them by the
(Judge
Mosler)
authorities, acting within their legitimate margin of appreciation.
The ineffectualness of the measures would in no way prevent their
being considered appropriate if it had been due to circumstances
beyond the influence and control of the authorities. However, that
was not the case. Certainly it cannot be presumed that the measures
were not taken in good faith and with the genuine intention of
preventing the book's circulation. Above all, the carefully reasoned
judgment of the Inner London Quarter Sessions excludes such a
presumption. Nevertheless, from an objective point of view, the
measures actually taken against the book's circulation could never
have achieved their aim without being accompanied by other measures
against 90 per cent. of the impression. Yet nothing in the case file.
in particular in the addresses of those appearing before the Court,
shows that action of this kind was attempted.
Under Article 10 (2). the authorities' action in certain respects
and their lack of action in others must be viewed as a whole. The
aim, legitimate under Article 10 (2) of restricting freedom of
expression in order to protect the morals of the young against The
little Red Schoolbook, is one and indivisible. The result of the
authorities' action as well as of their inaction must be attributed to
the British State. It is responsible for the application of measures
that were not appropriate with regard to the aim pursued. because
they covered only one small part of the object of the prosecution
without taking the others into account.
Accordingly. the measures chosen by the authorities were, by their
very nature, inappropriate.
Furthermore some attendant facts must be reviewed.
I leave aside the fact, apparently not disputed between the State,
the Commission and the applicant, that publications far more
'obscene' than The little Red Schoolbook were readily accessible
to anyone in the United Kingdom. Assuming this to be correct. it does
not prevent the authorities from having recourse to measures of
prohibition against a book intended in particular for schoolchildren.
On the other hand, the diversity of the approaches adopted in
different regions of the United Kingdom ·raises doubts about the
n. Para. 19, mpra.
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necessity of the measures taken in London. Undoubtedly the Convention does not compel the Contracting States to pass uniform legislation Handy:side
V.
for all the territory under their jurisdiction. Nevertheless, it does
The United
oblige them to act in such a way that the level of protection guaranteed Kingdom
by the Convention is maintained throughout the whole of that
European
territory. In this case it is difficult to understand why a measure that Court of
Human
was not thought necessary outside England and Wales was deemed
Rights
to be so in London.
There remains the question whether the application of the cor.tested Separate
Opinion
measures, which were inappropriate from an objective point of view,
(Judge
Zekia)
fell within the margin left to the domestic institutions to chose
between different measures having a legitimate aim and to assess
their potential effectualness. In my view, the reply must be negative
because of the clear lack of proportion between that part of the
impression subjected to the said measures and that part whose
circulation was not impeded. Admittedly the result of the action
taken was the punishment of Mr. Handyside in accordance with the
law, but this result does not by itself justify measures that were not
apt to protect the young against the consequences of reading the
book.
3. It must follow that the action complained of was not • necessary',
within the meaning of Article 10 (2), with regard to the aim pursued.
Such a measure is not covered by the exceptions to which freedom of
expression can be subjected, even if the aim is perfectly legitimate
and if the qualification of what is moral in a democratic society
remained within the framework of the State's margin of appreciation.
The right enshrined in Article 10 (1) is so valuable for every
democratic society that the criterion of necessity, which, when combined with other criteria, justifies an exception to the principle, must
be examined from every aspect suggested by the circumstances.
It is only for this reason that I have regretfully voted against
paragraph 1 of the operative provisions. As for paragraph 2, concerning Article 1 of Protocol No. 1 and two other Articles, I have
rejoined the majority as I was bound by the prior decision on Article
10 and, on this basis, was quite able to accept the Court's reasons.

Separate Opinion of Judge Zekia
[1] The Court, in arriving at the conclusion that Article 1 of
Protocol No. 1 has not been contravened by the forfeiture · and
destruction of the matrix and copies of The little Red Schoolbook
stated the following 08 :
The forfeiture and destruction of the Schoolbook, on the other hand,
permanently deprived the applicant of the ownership of certain
possessions. However, these measures were authorised by the second
18

At para. 63, supr11..
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paragraph of Article 1 of Protocol No. 1, interpreted in the light of
the principle of law, common to the Contracting States, whereunder
items whose use has been lawfully adjudged illicit and dangerous to
the general interest are forfeited with a view to destruction.
[2] In considering the legality of the seizure of the matrix and of
hundreds of copies of the Schoolbook, which took place on 31 March
and 1 April 1971, I concede that the second paragraph of Article 1
of PrOtocol No. 1 is relevant. The said paragraph speaks of the right
of a State if necessary for the general interest to control the use of
property. It deals with the right of a State, provided the conditions
stated therein have been complied with, to interfere with the possessory
rights of the owner who is at liberty to make use of his property in
any way he likes as long as such usage does not go against the law.
[3] The seizure under review was made in pursuance of a warrant
issued by a judge under section 3 of the Obscene Publications Acts
1959 I 1964. The object of a seizure might very well be to prevent
the commission or the furtherance of an offence connected with the
protection of
it might also be to secure an article for its being
produced before the court as an exhibit or even as corpus delicti.
Such an article may constitute the subject-matter of the prosecution
and therefore there is nothing wrong in its seizure by an authorised
person.
[4] The English court on 1 July 1971, applying the relevant provision of the aforesaid Acts after the completion of the trial, ordered
the forfeiture of the matrix and books already seized. The order was
confinned by the appeal court on 29 October 1971 and the books
and articles already forfeited were destroyed.
[5] In ascertaining the legality of the order of forfeiture and the
destruction of the items involved, in my view, the first paragraph
of Article 1 of Protocol No. I fits in more precisely than any other
paragraph of the Protocol. The first paragraph relates to deprivation
of possession. Surely the forfeiture and destruction of a!} article
owned by somebody else amount to deprivation of possession of
such owner. Coming to the other requirements- prescribed for the
legality of such
the enabling Acts empowering forfeiture
and destruction are admittedly not incompatible with relevant provisions of the Convention. Protection of morals is undoubtedly of
public interest and the conditions set out in the aforesaid Acts for
ordering forfeiture and destruction have been observed.
[6] I consider it more appropriate therefore to base the legality of
the order of forfeiture and destruction complained of on the first
paragraph of Article I of Protocol No. l. I am content in rendering
my interpretation to confine myself to the wording of the text of the
first paragraph and to attach the ordinary meaning to the words used
therein.
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BEFORE THE EUROPEAN COMMISSION OF HUMAN RIGHTS

(The Vice-President Mr. G. Sperduti, Acting Presidents; Messrs.

European
Commission Fawcett, N0rgaard, Ermacora, Kellberg, Daver, Opsahl, Custers.
of Human Polak, Jorundsson, Dupuy, Tenekides, Trechsel, Kiernan and
Rights
1

Klecker.

Application No. 7050/75
12 October 1978
1. Pacifism. Freedom of thought and consCience Art. 9 (1».
Pacifism as a philosophy is a belief within the scope of Article 9 (1)
and is therefore protected by the right to freedom of thought and
conscience [69]; but mere motivation or influence by a belief is not
itself sufficient to secure the protection of Article 9 (1); the material
action must actually express that belief [71].
2. Freedom of expression. • Necessary' interference (Art. 10 (2».
The concept of necessity in Article 10 (2) as a justification for
restrictions, penalties, etc. on the freedom of expression implies a
pressing social need which may include the 'clear and present
danger' test and must be assessed in the light of the particular
circumstances of the case [95].
N. S. Rodley, Legal Adviser, Amnesty International, and H.
Levenson, National Council for Civil Liberties, London, for the
applicant.
The United Kingdom Government submitted written observations.
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Arrowsmith
I. Introduction
v.
United
The substance of the application
Kingdom
2. The applicant, Miss Pat Arrowsmith, is a citizen of the United
European
Kingdom, born in 1930 and living in London.
Commission
On 20 May 1974 the applicant was convicted under sections 1 and of Human
Rights
2 of the Incitement to Disaffection Act 1934 2 at the Central Criminal
Court, London, mainly on the ground that she had distributed leaflets
Report
to troops stationed at an army camp endeavouring to seduce them
from their duty or allegiance in relation to service in Northern Ireland.
She was sentenced to 18 months' imprisonment. The conviction was
confirmed by the Court of Appeal on 4 December 1974. 3 However,
the Court of Appeal granted leave to appeal against sentence and
reduced the term of imprisonment so as to allow for the applicant's
immediate release. By then, she had been under detention since 14
March 1974.
The applicant submits that section 1 of the 1934 Act is so vague
that it threatens the right to liberty and security of person as protected
by Article 5 of the Convention.
She also considers that her conviction and sentence interfered with
her right to manifest her pacifist belief as guaranteed by Article 9 (1)
of the Convention and her right to freedom of expression as guaranteed
by Article 10 (1) of the Convention. This interference was not justified
under paragraphs (2) of the said Articles. Furthermore she alleges a
violation of Article 14 in connection with Articles 9 and 10 of the
Convention contending that the Incitement to Disaffection Act of
necessary discriminates against persons holding pacifist opinions.

II. The Facts
9. The facts relating to the present case are generally not in
dispute between the parties.
The factual basis of the applicant's complaint
10. The applicant is a convinced pacifist. She has campaigned
in support of her views and in this connection she was also active in
an organisation called the 'British Withdrawal from Ireland
Campaign'. She helped with the drafting of a leaflet which was
published by this organisation and was intended to be given to
soldiers.
11. On 22 September 1973 the applicant, and other persons, were
found by the police distributing the leaflet in question at an Army
centre at Warminster in Wiltshire. The Army centre contained, inter

* The summary of the parties' submissions (paras. 22-58) is not reproduced
here.-Ed.
2 Hereinafter also referred to as ' the 1934 Act'.
3 R. v. ARROWSMITH [1975] Q.B. 678, [1975] 2 W.L.R. 484, [1975] 1 All
E.R. 463.
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alia, soldiers of battalions which would shortly be posted to Northern
Arrowsmith Ireland.
v.
12. The text of the leaflet is as follows:
1978

United
Kingdom

European
Commission
of Human
Rights
Report

SOME INFORMATION FOR BRITISH SOLDIERS
I Kevin Cadwallader came to Sweden for asylum because of Northern
Ireland. I do not think that what is happening there is very good.
As I see it, there must be a simpler way of ending the fight without
more people being killed. So I have left rather than fight in something
I think is wrong.
(BRITISH EX-SOLDIER NOW IN SWEDEN)

I'm not against being a soldier. I would be willing to fight to defend
this country against an invader-I'd be willing to fight for a cause
I could believe in. But what is happening in Ireland is all wrong.
Some of my friends have been killed there. I keep asking myselfwhat did they die for?
(BRITISH EX-SOLDIER NOW IN ENGLAND)

•

•

•

We are aware that there are British soldiers who are leaving the
army, or who want to, because of British policy in Northern Ireland.
We are glad about this and hope many more will do so. We have
therefore compiled this fact-sheet giving information about various
methods of quitting the British armed forces, hoping it may prove
useful.

•

•

•

GOING ABSENT WITHOUT LEAVE
1. SWEDEN-Special arrangements have been made to welcome
British soldiers who go A.W.O.L. to Sweden. At least 12 have already
done so.
Legal Advice Obtainable From: (a) Hans GOran Franck,
Kungsgatan 24, Stockholm (tel. 200550 or 200600); (b) Bengt
Soderstrom-same address as Franck (office tel. 102502, home tel.
332013); (c) Svenska Flytingradet, Drottningsgatan 16, Stockholm
(fues. 6-8 pm, tel. 210732).
Social Help Obtainable From: Desmond Carragher, c/o KFUK/
KFUM, Birger Jarlsgatan 33 (2 tr), Stockholm (tel. 206729).
N.B. To be considered for asylum in Sweden, a soldier must have
been or be about to be, posted to Northern Ireland. He should
bring his 1.0. card and enter via Stockholm. After 10 days (to
establish residence) he should go to the police accompanied by a
friend and register for POLITICAL asylum. After registering, which
takes a couple of hours, he can go to the Swedish social bureau who
will (a) get him a place to stay; (b) give him money to live on; (c)
help him to enrol in Swedish classes. This help is available immediately after registering. There is no need to wait for the final
decision about staying before obtaining these benefits.
2. EIRE-Eire has proved to be a dangerous destination in some
cases. A.W.O.L. soldiers are advised NOT to go there.
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3. BRIT AIN-Some AW.O.L. soldiers are having difficulties over
employment (no insurance cards) and accommodation, and have to
Arrowsmith
keep moving in order to avoid arrest. Those considering going
v.
AW.O.L. in Britain should therefore plan ahead very carefully.
United
4. OTHER COUNTRIES-Other countries are not yet, as far as Kingdom
we know, offering sanctuary. However, as condemnation of the European
British Government's actions in Northern Ireland becomes more Commission
widespread, people in other countries may wish to help men who of Human
Rights
avoid taking part.
(Soldiers who intend to go AW.O.L. overseas may like to compare
Report
their situation with that of US servicemen who opposed the Vietnam
war. An interesting book on this subject is They Love it but Leave it
by D. Prasad-obtainable from Houseman's Bookshop, 5 Caledonian
Road, London N.l.-price 30p) .

•

•

•

CONSCIENTIOUS OBJECTION
A serviceman is entitled to apply for a discharge on the grounds
of conscientious objection if, since enlisting, he has developed a
moral or religious objection to taking part in any war. Objections on
purely political grounds to specific conflicts (e.g. that in Northern
Ireland) are not usually treated sympathetically.
Those who intend to apply for a discharge on conscientious
grounds, or who wish to know more about this possibility, are
advised to contact the Central Board for Conscientious Objectors
Continuing Committee, 6 Endsleigh St., London W.c.1. This body
can give personal advice on how to proceed, and offer support
throughout what can be a difficult and lengthy process.
DISCHARGE ON OTHER GROUNDS
If a serviceman has served three years (in some cases four), and

has not been notified that he is about to be sent overseas, he may be
able to buy himself out. He should ask permission to do this.
Permission may be granted, delayed or withheld at the discretion
of the Ministry of Defence. The price varies between £20 and £150
for boy-soldiers, and between £150 and £250 for adults. A soldier
under 18 can choose to leave within 6 months of enlisting on payment
of £20, or, if he enlisted when under 17t, without paying anything.
The basic principle governing discharge on COMPASSIONATE
grounds is that of being needed at home-the family being unable to
manage on their own.
In the near future, it is hoped to open a new Servicemen's
Advisory Bureau in London to deal with enquiries about all LEGAL
ways of leaving the forces. Telephone 01-387 5501 for details about
this service. Meanwhile the National Council for Civil Liberties (186
Kings Cross Road, London W.C.l, tel. 01-278 4575) may be able
to give advice.
N.B. The army may discharge a soldier on health or sexual grounds.
OPEN REFUSAL TO BE POSTED TO
NORTHERN IRELAND
A soldier who publicly stated that he refused to serve in Norfnern
Ireland, whatever the consequences, would be taking a courageous
stand. He would be setting an example to other soldiers: strengthen-
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ing their resolve to resist the Government's disastrous policy. Better
still, if a group of soldiers made this announcement simultaneously
it would make a great impact on public opinion, both inside and
outside the army. Such an act could lead to Court-Martial and
imprisonment. But soldiers who believe, as we do, that it is wrong
for British troops to be in Northern Ireland are asked to consider
whether it is better to be killed for a cause you do not believe in or
to be imprisoned for refusing to take part in the conflict.
All soldiers who intend to refuse to be posted to Northern Ireland
are asked to inform the BRITISH WITHDRAWAL FROM
NORTHERN IRELAND CAMPAIGN, so that the brave actions
can receive as much publicity and have as much effect as possible.
WE WHO ARE DISTRIBUTING THIS FACT-SHEET TO YOU
HOPE THAT, BY ONE MEANS OR ANOTHER, YOU WILL
AVOID TAKING PART IN THE KILLING IN NORTHERN
IRELAND.

Published by:

The British Withdrawal from Northern Ireland
Campaign, 3 Caledonian Road, London N.l.

13. When the group was asked by the police to desist from
distributing the leaflets, the applicant's colleagues heeded this warning.
The applicant, however, referred to a case at Colchester, another
army centre, where she had previously distributed the same leaflets,
and said the Director of Public Prosecutions had then ruled that the
leaflet was in order.
With this reasoning she went on distributing the leaflet and was
arrested for conduct likely to cause a breach of the peace. She was
released on bail and re-arrested on 14 March 1974.
14. Charges were preferred against her under the Incitement to
Disaffection Act. When brought before the justices in the Warminster
area the applicant learned that the Director of Public Prosecutions
was willing to consent to summary trial. This was important in relation
to sentence, because the 1934 Act provides, in section 3 (1), as follows:
A person guilty of an offence under this Act shall be liable, on
conviction on indictment to imprisonment for a term not exceeding
two years or to a fine not exceeding two hundred pounds, or on
summary conviction to imprisonment for a term not exceeding four
months or to a fine not exceeding twenty pounds, or (whether on
conviction on indictment or on summary conviction) to both such
imprisonment and fine.
The applicant elected to be tried by a jury.
15. On 20 May 1974 the applicant was convicted under sections 1
and 2 of the Incitement to Disaffection Act 1934 4 at the Central
4 S. 1 reads: 'If any person maliciously and advisedly endeavours to seduce
any member of Her Majesty's forces from his duty or allegiance to Her
Majesty, he shall be guilty of an offence under this Act.' s. 2 (1) reads: 'If
any person, with intent to commit or to aid, abet, counselor procure the
commission of an offence under section 1 of this Act, has in his possession
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Criminal Court, London. She was sentenced to 18 months' imprisonment.
Arrowsmit!l
v.
16. The conviction was confirmed by the Court of Appeal on
United
4 December 1974. The Court stated, inter alia 5:
Kingdom

This leaflet is the clearest incitement to mutiny and to desertion. European
As such, it is a most mischievous document. It is not only mischievous CommissiOIJ
but it is wicked. This court is not concerned in any way with the of Human
Rights
political background against which this leaflet was distributed. What
it is concerned with is the likely effects on young soldiers aged 18, 19
Report
or 20, some of whom may be immature emotionally and of limited
political understanding. It is particularly concerned about young
soldiers Who either come from Ireland or who have family connections with Ireland; there are probably a large number of them in the
British army. These young soldiers are encouraged to desert on
learning of a posting to Northern Ireland and to mutiny. If they
mutiny, they are liable to be sentenced by court-martial to a very
long term of imprisonment, and if they desert, they must expect to
get a sentence of at least 12 months' detention. For mature women
like this appellant to go round military establishments distributing
leaflets of this kind amounts to a bad case of seducing soldiers from
both their duty and allegiance.
The court also dealt with the question as to whether the applicant
was entitled to rely on the defence of lawful excuse, inter alia, in view
of the fact that following the distribution of leaflets at Colchester no
indictment was brought against her under the 1934 Act.
In fact, after the Colchester incident, the Director of Public
Prosecutions had refused to consent to proceedings against the applicant under the 1934 Act 6 and the applicant's then solicitor had been
so informed without indications of the reasons for this refusal.
The Court of Appeal stated that the words' lawful excuse' did not
appear in section 1 of the 1934 Act and that it was difficult to
conceive how anyone could have a lawful excuse to incite soldiers
to desert or to mutiny.
The court admitted though that a mistake as to the law might be
relevant in relation to sentence. In this respect it stated:
What effect ought this inaction 7 have on sentence? It is difficult to
believe that this well-educated and intelligent appellant did not
appreciate what she was doing. She must have known that she wae
inciting mutiny and desertion. The story which she put forward at
the trial, that she was merely giving information to those in the
services who were already disaffected, was an insult to the intelligence
of the jury who were trying her. Nevertheless, as a result of the
Director of Public Prosecutions' decision, she may have thought that
she could continue, with immunity, doing what she had done.
or under his control any document of such a nature that the dissemination
of copies thereof among members of Her Majesty's forces would constitute
such an offence, he shall be guilty of an offence under this Act.'
5 See [1975] 1 All E.R. at p. 471.
6 S. 3 (2) provides: 'No prosecution in England under this Act shall take
place without the consent of the Director of Public Prosecutions '.
7 The court referred to the refusal of the Director of Public Prosecutions
to consent to an indictment against the applicant after the Colchester incident.
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The court emphasised that had there not been the complication
arising
from the Director of Public Prosecution's decision. the 18
Arrowsmith
v.
months' prison sentence would in its opinion have been justified, but
United
in the particular circumstances it considered it appropriate to quash
Kingdom
the sentence and substitute it by one which allowed for the applicant's
European
Commission immediate release.
of Human
17. The applicant's companions who distributed leaflets with her
Rights
at Warminster but had stopped doing so at the request of the police
Report
were not prosecuted.
In 1975 13 persons were prosecuted together in a trial involving
a number of alleged offences under the 1934 Act. Only one charge,
against one Mrs. W., related to a leaflet of the kind here in question.
The jury acquitted all defendants of all charges under the 1934 Act.
1978

The situation in Northern Ireland in 1973 and 1974
18. During the period in question the situation which prevailed in
Northern Ireland was of utmost gravity. The army, who were deployed
in large numbers in the province, were regularly, almost daily, under
attack from the I.R.A. The casualty rate, both civilian and military
casualties, was still alarmingly large. From 1 February 1973 until
the end of that year there were a total of 233 deaths. 940 explosions
were counted during the same period.
The law relating to offences of subverting the forces and the
importance of the Incitement to Disaffection Act 1934
19. There are a number of offences in the United Kingdom
created by statute which protect the armed forces and the police from
attempts to subvert their allegiance or persuade them into breaches
of duty such as the Incitement to Mutiny Act 1797, the Incitement to
Disaffection Act 1934. the Police Act 1964 and the Aliens Restriction
(Amendment) Act 1919. In addition. the armed forces' Acts (Army
Act 1955. Air Force Act 1955 and Naval Discipline Act 1957) create
a number of offences of this nature relating to military matters which
apply to persons generally and are punishable by the civil courts.
20. Under the Incitement to Mutiny Act 1797 it is, inter alia,
punishable:
maliciously and advisedly [to] endeavour to seduce any person or
persons serving in Her Majesty's force by sea or land from his or
their duty and allegiance to Her Majesty.

There have been no prosecutions under this Act for many years.
21. When the Bill concerning the Incitement to Disaffection Act
1934 was submitted to Parliament there seems to have been some
indication at the time that many leaflets likely to cause disaffection
among the forces had been printed and distributed but the Government of the day asserted that the Act was not a panic measure but
merely a means of bringing persons to trial for endeavouring to

AB 183

3 E.H.R.R.

218

225

seduce the forces without having to rely on the Incitement to Mutiny
Act 1797, which necessitated trial on indictment in every case with a
maximum penalty of life imprisonment. 8
The Bill aroused controversy which mainly centred upon: (1) the
words 'duty or allegiance' used in section 1 instead of 'duty and
allegiance' used in the 1797 Act, and (2) the powers of search and
seizure. It was stressed in debate by those opposed to the measure
that the use of the word' or' rather than' and' in section 1 considerably widened the scope of the proscribed conduct, and indeed created
an entirely new offence. It was pointed out that a wife who persuaded
her soldier husband to overstay his leave by a day or so could not
be said to have endeavoured to seduce him from his duty and
allegiance to the Sovereign, and would not, therefore, have been
guilty of an offence under the 1797 Act, although, so it was argued,
she might well be guilty of an offence under the 1934 Act, for she
would have endeavoured to seduce him from his duty. It was contended by the Government that the offence created was no wider
than that contained in the 1797 Act.
The 1934 Act has been little used since its introduction and
between 1956 and 1974 there were, indeed, only four prosecutions,
two in 1971, one in 1973 and one in 1974; all were concerned with
the possession or distribution of leaflets designed to seduce soldiers
from their duty or allegiance to the Queen in relation to service in
Northern Ireland. 9
The 1934 Act has recently been under consideration by the Law
Commission, a statutory body established 'for the purpose of
promoting the reform of the law'.10 In its Working Paper No. 72
the Law Commission states that it does not seek views on the wider
issue of whether there is need to retain the 1934 Act. Referring to the
dispute as to whether the Act is compatible with Article 10 (1) of the
European Convention on Human Rights, the Law Commission states
in its Working Paper:
Subject to the provisions of the Convention, the extent to which
freedom of speech and freedom of action need to be curtailed in the
interests of national security is essentially a matter for Parliament.
We note that since 1817-the year the Incitement to Mutiny Act
1797 was revived after its lapse in 180S-there has been on the
statute book the very serious offence of maliciously and advisedly
endeavouring to seduce a member of the forces from his duty and
allegiance. Further, in 1934 after a very full debate the Incitement
to Disaffection Act was enacted. These facts may be taken as some
indication of Parliament's opinion as to the need for such legislation
and we do not now seek views on the principle of whether such
legislation is required in the interests of national security or public
safety for the prevention of disorder or crimeP

1978

Arrowsmith

v.

United
Kingdom
European
Commission
of Human

Rights

Report

8 See Law Commission, Working Paper No. 72, p. 51, paras. 82, 83.
• See Law Commission, op. cit., p. 52, para. 84.
10 Law Commissions Act 1965, s. 1 (1).
11 Para. 93, p. 58.
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The Law Commission suggests only that if the Incitement to
Disaffection
Act is to be retained, to replace the words ' maliciously
Arrowsmith
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and advisedly' in section 1 by words more in accord with modem
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Kingdom usage.
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III. Points at Issue
The general points at issue are as follows:
59. Under Article 5 of the Convention
-Whether or not there has been an interference with the applicant's
right to liberty and security by reason of the existence and the
application to her of the Incitement to Disaffection Act 1934, and
more particularly, whether or not her arrest and detention on remand
was in accordance with Article 5 (1) (c) and her detention after trial
was in accordance with Article 5 (1) (a).

60. Under Article 9 of the Convention
-Whether or not the distribution of the leaflets concerned in this case
can be regarded as an exercise of the applicant's right to freedom
of thought, conscience and religion as being the manifestation of a
belief and if so, whether the applicant's prosecution and conviction
under the Incitement to Disaffection Act 1934 for having distributed
the leaflets in question was necessary in a democratic society in the
interests of public safety, for the protection of public order and the
rights of others.
61. Under Article 10 (2) of the Convention
-Whether or not the interference with the applicant's right to freedom
of expression was necessary in a democratic society in the interests
of national security, territorial integrity or public safety and/or for
the prevention of disorder or crime.
62. Under Article 14 read in conjunction with Article 9
and / or Article 10 of the Convention
-Whether or not the applicant's prosecution and conviction constituted a discrimination with regard to the enjoyment of the
applicant's right to manifest a belief (Art. 9 (1» and/or her right to
freedom of expression (Art. 10 (1» on the ground of political or other
opinion.
IV.

Opinion of the Commission

(1) As to Article 5 of the Convention
63. The applicant considers that the jeopardy flowing from the
'perniciously vague wording' of the Incitement to Disaffection Act
12

Ibid.

AB 185

3 E.H.R.R. 218

227

1978
1934 constitutes an interference with her' right to liberty and security
of person ' as protected by Article 5 (1) of the Convention.
Arrowsmith
v.
Article 5 (1) provides: •
United
Everyone has the right to liberty and security of person. No-one Kingdom
shall be deprived of his liberty save in the following cases and in European
accordance with a procedure prescribed by law:
Commission
(a) the lawful detention of a person after conviction by a of Human
Rights
competent court; ...
(c) the lawful arrest or detention of a person effected for the
Opinion
purpose of bringing him before the competent legal authority
on reasonable suspicion of having committed an offence or
when it is reasonably considered necessary to prevent his
committing an offence or fleeing after having done so; ...

64. The Commission observes generally that it is not competent
to examine in the abstract the compatibility of a statute with the
provisions of the Convention. 13 but that it can only consider whether
the application of the statute in the case complained of involves a
violation of the Convention. 'Personal liberty' in Article 5 means
primarily freedom from arrest and detention. The right to security
of person comprises the guarantee that individuals will be arrested
and detained only for the reasons and according to the procedure
prescribed by law. This is a guarantee against arbitrariness in the
matter of arrest and detention. The applicant was arrested on the
basis of legal provisions. The Commission does not find that the law
in question is so vague as to allow an arbitrary arrest or detention
of people. The act which is made an offence by the law of 1934
consists in endeavouring to seduce any member of the armed forces
from his duty or allegiance. The act must be done maliciously and
advisedly. This shows-as the interpretation by the courts confirmedthat the offence is circumscribed and restricted by the traditional
requirement of penal statutes of bad intent. Therefore, the arrest
and detention on the basis of the law does not violate Article 5 as far
as it guarantees the security of person.
The Commission further observes that an alleged uncertainty of
the law may also give rise to issues under Article 7, or under those
Convention rights which may be subject to limitations which are
, prescribed by law' as, e.g. the right to freedom of expressionY
65. In the present case the Commission can only examine under
Article 5 (1) whether the applicant's arrest and detention constituted
an interference with her right to liberty and security of person which
was not justified under any of the sub-paragraphs of this provision.
As it is not contested that the applicant's arrests were effected for
the purpose of bringing her before the competent legal authority on
reasonable suspicion of having committed an offence, her arrests and
detention before the trial were justified under Article 5 (1) (c). As it is
(1978), 2 E.H.R.R. 214, 227, para. 33.
See paras. 79-83, infra.

13 KLASS V. GERMANY
14
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further not contested that the applicant was convicted by a competent
Arrowsmith court in accordance with a procedure prescribed by law, it follows
v.
that her detention after conviction was justified under Article 5 (1) (a)
United
Kingdom of the Convention.
European
Commission Conclusion
of Human
Rights
66. The Commission is therefore unanimously of the opinion that

Opinion

the present case does not disclose a breach of Article 5 of the Convention.

(2) As to Article 9 of the Convention
67. Article 9 of the Convention reads as follows:
1. Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief
and freedom, either alone or in community with others and in public
or private, to manifest his religion or belief, in worship, teaching,
practice and observance.
2. Freedom to manifest one's religion or beliefs shall be subject
only to such limitations as are prescribed by law and are necessary
in a democratic society in the interests of public safety, for the
protection of public order, health or morals, or for the protection
of the rights and freedoms of others.
68. The applicant is undisputedly a convinced pacifist. The
respondent Government have accepted her definition of pacifism as
beingThe commitment, in both theory and practice, to the philosophy of
securing one's political or other objectives without resort to the
threat or use of force against another human being under any
circumstances, even in response to the threat of or use of force.
69. The Commission is of the opinion that pacifism as a philosophy
and, in particular, as defined above, falls within the ambit of the right
to freedom of thought and conscience. The attitude of pacifism may
therefore be seen as a belief (' conviction ') protected by Article 9 (1).
It remains to be determined whether or not the distribution by the
applicant of the leaflets here in question was also protected by Article
9 (1) as being the manifestation of her pacifist belief.
70. Article 9 (1) enumerates possible forms of the manifestation
of a religion or a belief, namely, worship, teaching, practice and
observance (' par Ie culte, l'enseignement. les pratiques et l'accomplissement des rites '), and the applicant submits that by distributing
the leaflets she' practised' her belief.
71. The Commission considers that the term ' practice' as employed
in Article 9 (1) does not cover each act which is motivated or
influenced by a religion or a belief.
It is true that public declarations proclaiming generally the idea of
pacifism and urging the acceptance of a commitment to non-violence
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may be considered as a normal and recognised manifestation of
pacifist belief. However, when the actions of individuals do not Arrowsmith
v.
actually express the belief concerned they cannot be considered to be
United
as such protected by Article 9 (I), even when they are motivated or Kingdom
influenced by it.
European
72. The leaflet here in question starts with the citation of the Commission
of Human
statements of two ex-soldiers one of whom says:
Rights
I'm not against being a soldier. I would be willing to fight to defend
Opinion
this country against an invader-I'd be willing to fight for a cause I
could believe in. But what is happening in Ireland is all wrong.

Although this is an individual opinion of a person who is not
necessarily linked to the organisation which edited the leaflet its
citation nevertheless indicates that the authors consider it recommendable. It can therefore not be found that the leaflet conveys the idea
that one should under no circumstances, even not in response to the
threat of or the use of force, secure one's political or other objectives
by violent means. It only follows from the contents of the leaflet that
its authors were opposed to British policy in Northern Ireland.
73. This view is not only expressed in the statement of the exsoldier but also by the authors of the leaflet who comment the citation
as follows:
We are aware that there are British soldiers who are leaving the
army, or who want to, because of British policy in Northern Ireland.
We are glad about this and hope many more will do so.
And under the heading: 'Open refusal to be posted to Northern
Ireland' the following passages:
A soldier who publicly stated that he refused to serve in Northern
Ireland ... would be setting an example to other soldiers: strengthening their resolve to resist the Government's disastrous policy.
Further:
But soldiers who believe, as we do, that it is wrong for British troops
to be in Northern Ireland are asked to consider whether it is better
to be killed for a cause you do not believe in or to be imprisoned for
refusing to take part in the conflict.
74. The leaflets were not addressed and distributed to the public
in general but to specific soldiers who might shortly be posted to
Northern Ireland. The soldiers were, according to the contents of the
leaflet, given the advice to go absent without leave, or openly to refuse
to be posted to Northern Ireland. This advice was not clearly given
in order to further pacifist ideas.
75. The Commission finds that the leaflets did not express pacifist
views. The Commission considers, therefore, that the applicant, by
distributing the leaflets, did not manifest her belief in the sense of
Article 9 (1). It follows that her conviction and sentence for the
distribution of these leaflets did not in any way interfere with the
exercise of her rights under this provision.
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Conclusion
Arrowsmith
76. The Commission is therefore unanimously of the opinion that
v.
Article 9 (1) of the Convention has not been violated.
United
1978

Kingdom

European (3) As to Article 10 of the Convention
Commission
77. Article 10 of the Convention provides:

of Human
Rights

1. Everyone has the right to freedom of expression. This right
shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcastihg, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties
and responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary
in a democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime,
for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authority
and impartiality of the judiciary.

Opinion

78. It is undisputed that the applicant's arrest, prosecution and
punishment under the Incitement to Disaffection Act 1934 interfered

with her right to freedom of expression. Therefore the only question
to be determined is whether in the circumstances of the present case
this interference was justified under Article 10 (2). The Commission
consequently must examine (a) whether the interference was prescribed
by law; (b) whether it was made for one or more of the purposes
listed in Article 10 (2); and (c) whether the interference was necessary
in a democratic society.
(a) Was the restriction and penalty' prescribed by law'?

79. In order to be so justified, the interference complained of must

in the first place have been 'prescribed by law'. The basis in law
for the applicant's conviction and sentence was uncontestedly the
Incitement to Disaffection Act 1934.
80. With regard to the application of the Act in her case, the
applicant complains of an uncertainty resulting from the allegedly
vague wording of the Act, in particular the terms 'maliciously and
advisedly' and ' to seduce'.
81. The Commission has preViously examined the alleged uncertainty of provisions of criminal law under Article 7 of the
Convention which enshrines, inter alia. the principle of nullum
crimen sine lege.
The Commission refers in this respect to its decision on the
admissibility of HANDYSIDE V. UNITED KINGDOM 15 where it found that
15

Application No. 5493/72.45 C.D. 23, 48. 49.
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the requirement of certainty is satisfied when it is possible to determine from the relevant statutory provision what act or omission is Arrowsmith
v.
subject to criminal liability, even if such determination derives from
United
the courts' interpretation of the provision concerned.
Kingdom
82. The uncertainty of provisions of the law may, as suggested in European
the present case, also create doubts as to whether a restriction within Commission
Human
the meaning of Article 10 (2) is ' prescribed by law '.16 However, the ofRights
Commission has already found that the 1934 Act is not so vague as
to exclude any predictability as to which act might give rise to Opinion
prosecution under it. 17 From the wording of the statute it is quite
clear that acts which are intended to persuade soldiers illegally to
leave their duty will be an offence if the subjective requirements are
fulfilled. The applicant was convicted for acts of that sort.
83. The Commission consequently concludes that the interference
complained of was 'prescribed by law' within the meaning of
Article 10 (2).

(b) Was the restriction and penalty in pursuance of one or more
of the purposes of Article 10 (2) of the Convention?

1934 ACf
84. According to the respondent Government the Incitement to
Disaffection Act 1934 serves the protection of national security, the
prevention of disorder and the protection of the rights of others and
thus it serves purposes which are under Article 10 (2) justifying
restrictions of the right to freedom of expression.
85. The Commission accepts that desertion of soldiers can, even
in peace-time, create a threat to 'national security' in that it tends
to weaken the army's role as an instrument destined in a democratic
society to protect it from internal or external threats.
The concept of 'order' as envisaged by Article 10 (2) covers,
according to the Judgment of the European Court of Human Rights
in ENGEL V. THE NETHERLANDS,18 the order that must prevail within
the confines of a specific social group ... for example when, as in the
case of the armed forces, disorder in that group can have repercussions on order in society as a whole'. The Commission accepts
that the maintenance of 'order' within the armed forces requires
strict measures to prevent desertion.
86. It follows that the aims pursued by the 1934 Act are consonant
with Article 10 (2) of the Convention.
(I) THE AIM OF THE

(II) THE PARTICULAR MEASURE TAKEN AGAINST THE APPLICANT

87. Next the Commission has to examine whether the application
16 Ct. the Commission's report in TIMES NEWSPAPERS LTD.
(Series B, No. 28), paras. 200-205.
17 See para. 64, supra.
18 (1976), 1 E.H.R.R. 64.7, para. 98.

V.

UNITED KINGDOM
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of the 1934 Act in the present case was also in pursuance of legitimate
purposes
under that provision.
Arrowsmith
v.
88. In this context it is important to note that prosecution under
United
the Act depends on the consent of the Director of Public Prosecutions.
Kingdom
European Thus the British legislature itself expressly recognised that not every
Commission violation of the Act necessarily requires measures to be taken against
of Human
the offender.
Rights
89. The applicant submits that her prosecution was unjustified
Opinion
for the purposes enumerated in Article 10 (2) because the leaflet which
she distributed only contained the expression of political opinion and
information for soldiers who had a right to receive such information.
90. The Commission recognises that freedom of expression constitutes one of the essential foundations of a democratic society. It
finds, however, that the applicant by distributing the leaflets here in
question went further than simply to express a political opinion.
91. While it is true that the leaflet contained factual information
and political argument, it also contained sentences or paragraphs
which, as pointed out by the competent British courts, were to be
understood, or could have been interpreted by soldiers, as an
encouragement or incitement to disaffection. The leaflet mentioned
as possible courses to be taken by soldiers 'going absent without
leave' or 'open refusal to be posted to Northern Ireland'. At the
end of the text of the leaflet the hope is expressed that 'by one
means or another, you will avoid taking part in the killing in Northern
Ireland' and thereby soldiers were urged to go absent without leave
or to refuse openly to be posted to Northern Ireland although, as is
also pointed out, 'such an act could lead to Court-Martial and
imprisonment' .
92. It is important to draw the line between the expression of
political opinions as to the situation in Northern Ireland including
the use of the army on the one hand and this case on the other. The
applicant was not convicted for statements showing her discontent
with British policy in Northern Ireland. She was convicted because
in the leaflets distributed she encouraged individual soldiers to disaffection indicating specific means of assistance.
93. As regards the justification of prosecution in the applicant's
case, the Commission observes that both the Director of Public
Prosecutions and the courts dealing with the case attached particular
importance to the facts that the leaflet was aimed at and distributed
to soldiers who might shortly be posted to Northern Ireland and that
the applicant herself had behaved in a way which made it clear that
she would go on distributing the leaflets unless strict measures were
taken to stop her.
94. In all these circumstances, the Commission considers that the
applicant's prosecution, conviction and sentence under the 1934 Act
served an aim which was consistent with Article 10 (2) of the Conven-
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tion, namely the protection of national security and the prevention of
disorder within the army.
Arrowsmith

v.

(c) Was the interference and penalty necessary

United
Kingdom

in a democratic society?
European
85. It remains to be examined whether the applicant's prosecution Commission
Human
and conviction, and the sentence imposed on her, were 'necessary' ofRights
in order to secure this aim.
Opinion
The applicant has suggested that the 'clear and present danger
doctrine', as developed by the United States Supreme Court, be
applied.
The notion' necessary' implies a ' pressing social need' which may
include the clear and present danger test and must be assessed in the
light of the circumstances of a given case. 19
96. As regards the decision to prosecute the applicant, the Commission notes that the Director of Public Prosecutions took into
account, when deciding to consent to prosecution, the difficult situation
in Northern Ireland and the possible effect of the campaign, which
the applicant supported by distributing the leaflets, if this campaign
was not stopped.
97. The Commission accepts that, in view of the applicant's
manifest intention to continue her action unless stopped by prohibitive
measures, the decision to prosecute her was necessary for the protection of national security and the prevention of disorder in the army.
98. It is true that the competent British authorities did not
prosecute or convict some other persons who also distributed leaflets
such as the applicant.
However, the Commission notes in this respect that the applicant
continued to distribute the leaflet despite warnings, while her companions at Warminster desisted from doing so and were not being
prosecuted. These cases were consequently less serious than the
applicant's case. The acquittal in a further case (concerning Mrs. W.
and others) concerned, according to the Government's undisputed
statements, a watered-down version of the leaflet and does not prove
that the applicant's conviction was not a response to a real necessity.
99. Having in mind that one of the principles characterising a
'democratic society', according to the European Court of Human
Rights, is that every 'penny' imposed in this sphere must be
proportionate to the legitimate aim pursued', 20 the Commission must
finally consider the question of the severity of the sentence. It is of the
opinion that the sentence which the applicant finally received and
served (seven months' imprisonment), although admittedly severe,
was not in the circumstances so clearly out of proportion to the
legitimate aims pursued that this severity in itself could render
19

20

Cf. HANDYSIDE v. U.K. (1976), 1 E.H.R.R. 737, para. 48.

Ibid., para. 49.
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unjustifiable such an interference which the Commission otherwise
Arrowsmith has held justified.
v.
United
Conclusion
Kingdom

100. The Commission is therefore of the opmlon by 11 votes

European
Commission against one that the restriction imposed on the applicant's right to
of Human freedom of expression was justified under Article 10 (2) of the
Rights

Convention.

Separate
Opinion
(Mr. Opsahl) (4) As to Article 14 read together with Article 9 and/ or Article 10

of the Convention

101. Article 14 provides:
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as
sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority.
property, birth or other status.
102. The Commission has found that there has been no interference
with the applicant's right to manifest her belief (Article 9). It considers
that no question of discrimination arises in this respect.
103. Given that the arrest, prosecution and conviction of the
applicant interfered with her right to freedom of expression, the
Commission finds that they were motivated, not by her holding
particular opinions, including pacifist views, but by the fact that her
action in distributing the leaflets constituted the offence of incitement
to disaffection.
Further, the Commission considers that the difference of treatment
of the applicant and of persons, engaged in distribution of the leaflets,
described above,21 was based on factual grounds and so objectively
justified.
The applicant has not suggested that a similar action, if carried out
by other persons who were motivated by other reasons, would not
entail the same consequences.

Conclusion
104. The Commission is therefore of the opinion by 11 votes and
one abstention that the present case does not disclose a breach of
Article 14 in conjunction with either Article 9 or Article 10 of the
Convention. *
Separate Opinion, in part dissenting, of Mr. Opsahl
1. For the reasons set out in the report the acts for which the
applicant was convicted and sentenced could not be considered
21 See para. 98.
* The Committee of Ministers, agreeing with the Commission's Opinion,

decided that there had been no violation of the Convention in the case: Res.
DH (79) 4 of 12 June 1979.-Ed.
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exclusively as a manifestation of her pacifist beliefs. I have therefore
voted for the conclusion that these acts were not as such protected Arrowsmith
v.
by Article 9. But I find this question very doubtful, as I shall explain,
United
and might have dissented on this point were it not for the fact that Kingdom
in the present case the acts concerned were in any event protected by,
European
and perhaps can be more adequately considered under, Article 10, Commission
as being essentially part of the exercise of freedom of expression, of Human
Rights
opinion and information. The nature and essence of this case is in
my opinion best understood when it is examined under this provision, Separate
Opinion
and the conditions for interference are not substantially different. In (Mr. Opsahl)
my view there has been a breach of Article 10.

Article 9

2. I agree with the Commission when it assumes 22 that in deciding
the scope of Article 9 a distinction may be drawn between manifestation and motivation. Otherwise one could claim protection under
Article 9 for any act shown to be motivated by the belief. But it is
not clear, and this case has not clarified, where this line should be
drawn. On the one hand, ordinary crimes such as violence or theft
certainly cannot be protected as manifestations of a belief even if it is
shown that they were motivated or inspired by it, as it is sometimes
argued. On the other hand, one cannot in my opinion generally
exclude from Article 9 all acts which are declared unlawful according
to the law of the land if they do not necessarily manifest a belief,
provided they are clearly motivated by it. On the contrary, as Article
9 (2) shows in setting out a series of further conditions for an
interference to be justified, an act cannot be interfered with merely
because it has been declared unlawful. I consider that Article 9 must,
in principle, be applicable to a great many acts which are not, on
their face, necessarily manifesting the underlying or motivating belief,
if that is what they genuinely do. This is important where such acts
cannot readily be seen as protected by other provisions of the
Convention. Such is the case as regards, e.g. religious or conscientious
objection to civil or professional duties.
3. The opinion of the Commission seems to imply that Article 9
is inapplicable mainly because one might have done what the applicant
did without sharing her belief in pacifism. In this respect it relies
heavily on the language used in the leaflets, concluding that because
this was not partiCUlarly of a pacifist nature, the possession and
distribution of them was not a manifestation of this belief and
therefore falls outside the scope of Article 9. 23 I find this approach
too narrow. There is on the facts of this case no possible doubt
concerning the connection between the applicant's belief and the
acts for which she was punished. If it does not emerge completely
from the text of the leaflet, it is clear enough from her other actions
22

See para. 71, supra.

23

See paras. 72-75, supra.
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and activities. This context does not seem to have been seriously
disputed
by the prosecution and the courts, and seems indeed to have
Arrowsmith
v.
been accepted by the Government and the Commission in the present
United
'Kingdom proceedings. The fact that the campaign and the leaflets also appealed
to those other than pacifists does not create any contradiction, in my
European
Commission opinion, between her belief on the one hand and her participation in
of Human the campaign and the language of the leaflets on the other. Her acts
Rights
were not only consistent with her belief, but genuinely and objectively
Separate
expressed it when seen in their context. In my view, everyone is
Opinion
(Mr. Opsahl) entitled to have their acts examined under the Convention in the
context of their individual circumstances. It follows that the protection of Article 9 may have to be denied to one person but granted
to another for the same acts, whether it is for distribution of the same
leaflets, or for other alleged manifestations of a belief as, for instance,
in different cases of alleged conscientious objection. And this. in fact.
is the line taken by laws on the latter subject when they require an
examination of the nature and seriousness of the objectors' motives.
Moreover. the line should not be drawn too narrowly so that only
certain. perhaps the more traditional. types of manifestation are
protected, irrespective of the genuineness of the motivation.
1978

Article 10
4. In one important respect the situation under Article 10 is
different from that under Article 9, and also from many other situations where Article 10 is invoked. namely as regards its 'mixed'
or 'pure' character. While the offence has been held by the Commission to be sufficiently 'mixed' to bring it outside the protection
of Article 9, it had no extraneous elements in relation to Article 10.
The applicant was not, for instance, charged with any breach of the
peace. unlawful entry. violence or any other such unlawful act which
may constitute at the same time an expression of opinion. and for
which therefore protection is frequently claimed.
5. Moreover. it appears that all the opinions expressed or referred
to in the leaflets for which she was punished, and all the information
contained in it, could as such be expressed to anyone and also lawfully imparted to the soldiers. What constituted the offence. was the
more or less explicit 'incitement', consisting, as the courts held.
in an attempt to influence the soldiers to act in breach of their
duty and allegiance by avoiding. lawfully or unlawfully, to go to
Northern Ireland.
6. The aim of influencing others who are themselves responsible
for their actions is an essential and legitimate aspect of the exercise
of freedom of expression and opinion, in political and other matters.
If others are in fact led to accept such beliefs, opinions or ideas or
make use of information which has been imparted to them with a
view to influencing them, they do so mainly on their own responsi-
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bility. Whether the matter is seen under Article 9 or Article 10 or
both, the justification and need for punishing those, who merely try
to influence others by an otherwise 'pure' exercise of these rights,
must be examined in this perspective.
7. On the facts of the present case I consider its nature and
essence to be that a political offence was seen as a potential threat
to public policy, but that the applicant did not in the circumstances
actually endanger national security or undermine order in the army,
which are the justifications accepted by the Commission, or at most
she did so only very indirectly. No link has been shown to the
Commission between her own specific acts and actual dangers to
these interests. In fact, under the law applied to her by the domestic
courts, the prosecution was not required to show any such link, while
she on the other hand was not allowed to show that no such dangers
actually existed.
8. The time and space available do not allow me to go into many
details, but I attach some importance to the fact that the Act of 1934
was originally passed and applied in circumstances which could be
seen as a threat to political freedom, and that it had not been applied
for many years when some prosecutions were again brought under it
during the emergency in Northern Ireland. I find it significant that
the Commission was much more specific and careful in its opinion
when it accepted the interference with certain other leaflets aimed at
soldiers who were actually on duty in Northern Ireland during the
emergency. Their suppression was seen as 24_
necessary in the interests of public safety when the present state of
the public emergency in Northern Ireland is taken into account,
in so far as the letter urges disobedience to orders to fire even
though these could be necessary in self-defence or the control of
violence.

1978

Arrowsmith

v.

United
Kingdom

European
Commission
of Human
Rights
Separate
Opinion
(Mr. Opsahl)

In the present case the Commission has not attempted to link the need
for punishment to the situation in similarly direct and narrow terms,
and there was no incitement to disobey orders under actual service
in Northern Ireland.
9. The relevant justifications under the Convention offered in this
case, and in part accepted by the Commission, seem to have been
adduced in retrospect, during the present proceedings. Whatever one
may think of the doctrine of the 'margin of appreciation' for the
national authorities in the application of restrictions under the
Convention-a doctrine which· the opinion of the Commission avoids
mentioning-it seems to me that it may only be invoked where it is
shown that the national authorities have in fact undertaken, at the
relevant time, such an appreciation, at least in substance. I have not
become convinced that they did so when they decided to prosecute
the applicant, and some of the language of the courts seems to suggest
the contrary.
24

x.

V.

UNITED KINGDOM

(Application No. 6804/73), 3 D. & R. 62, 65.
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10. In addition the Commission has not explicitly accepted the
punishment
as also being necessary to prevent crime, namely such
Arrowsmith
v.
offences as desertion or disobedience to placement in Northern
United
Kingdom Ireland. But this was, in fact, what the case before the domestic
courts was all about. This was the only actual-but still rather
European
Commission remote--threatening effect of her acts, and this was the only inciteof Human ment she was held guilty of. In my view the Commission should be
Rights
very reluctant to accept punishment for incitement to commit such
Dissenting or similar political offences as ' necessary in a democratic society'.
Opinion
(Mr.
11. Finally, I consider that the interference by way of long
Klecker)
imprisonment, even as it was reduced upon appeal, was out of
proportion to the legitimate aim pursued, as required by the European
Court of Human Rights in the HANDYSIDE case. 2G It is, to my
knowledge, quite unusual in a democratic country in our time to
punish anyone in this way for non-violent political offences such as
those committed by the applicant, and I cannot reconcile it with the
requirement of necessary in the present case. It leaves me with the
unfortunate impression that in this case, because of the serious and
violent conflict in Northern Ireland, the authorities over-reacted.
12. That tolerance for the views of dissidents which we expect of
other countries should not be abandoned in Western Europe even in
times of crisis. Although the applicant's action remotely threatened
public policy, this is not in my opinion a sufficient justification for
interference under the system of the European Convention whose
claim to credibility it is very important to preserve in the world-wide
debate on human rights.
1978

Dissenq Opinion of Mr. Klecker' 26
1. I cannot share the Commission's approach to its examination
of both the Article 9 and Article 10 questions presented in this
application. In my opinion both provisions have been breached in
relation to the facts of the present case.
2. In relation to Article 9, if it is accepted that practical action is
an important part of the philosophy of pacifism, it seems difficult not
to admit that the applicant was prosecuted for her pacifist belief
since the distribution of the leaflet was not merely an extension of
her belief but an integral part of it. In this respect I must disagree
with the Commission's examination of Article 9 finding it too
narrow, firstly, because it reaches its conclusion by leaving aside a
number of facts relevant to this case and, secondly, because its
analysis of the contents of the leaflet is over-selective in its choice of
the decisive elements.
See para. 99, supra.
Mr. Klecker was not present when the final votes were taken but the
Commission decided under rule 52 (3) of its Rules of Procedure, that he
should be entitled to express his separate opinion in the report.
2G

28
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3. In determining whether the applicant's distribution of the leaflet
constitutes the manifestation of a belief in practice, it is necessary to Arrowsmith
v.
consider not only the contents of the leaflet, but other factual elements
United
connected to the present case which validate the authenticity of the Kingdom
applicant's pacifist views.
European
4. Describing the factual basis of the applicant's complaint, the Commission
of Human
Commission states in its report 27 :
Rights

The applicant is a convinced pacifist. She has campaigned in support
of her views and in this connection she was also active in an
organisation called the 'British Withdrawal from Ireland Campaign '. She helped with the drafting of a leaflet which was published
by this organisation and was intended to be given to soldiers.

Dissenting
Opinion
(Mr.

Klecker)

It is thus not in dispute that the distribution of the leaflet in question
represented action in pursuance of her views.
5. However in determining the nature and content of those views
it is essential to take into account the evidence given by Miss
Bernadette Devlin on the applicant's behalf (which is not disputed)
that appears in the short transcript of the applicant's trial. From this,
it appears that she had been with the applicant in Northern Ireland
during discussions with both wings of the I.R.A. and that the
applicant was saying to the people of these organisations that they
ought to lay down their arms and campaign through peaceful
demonstration, and that she impressed upon them that they should
abandon the I.R.A. and work through peaceful organisations.
6. If, on the one hand, the leaflet shows that the applicant
opposes the political role of the army in Northern Ireland. her appeal
to both wings of the I.R.A. to lay down their arms. on the other
hand. reveals the aim of that opposition. namely to have the fighting
stopped and the problems solved through peaceful negotiations. There
could not be a clearer example of pacifist action than these appeals
to both parties to stop fighting.
7. The Commission's approach to this question is based on an
examination of the leaflet in question and a determination that in
effect it was not the manifestation of a pacifist belief but the
manifestation of ' political' opposition to the use of the British army
in Northern Ireland. I agree with the view that not every act which
is motivated by a belief is protected under Article 9. Clearly there
has to be a strong element of harmony between the motivation and
the act under scrutiny. However. I cannot accept the approach used
by the Commission to arrive at its conclusion. It isolates several
unrepresentative paragraphs and extrapolates from them a conclusion
which is the product of false emphasis. It seems to me to be an
elementary proposition that in assessing whether the leaflet is a
manifestation of a pacifist belief it should be read as a whole and
27

See para. 10, supra.
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not only in part. If such a test is observed several observations can
be
made concerning its contents.
Arrowsmith
v.
(a) The basic purpose of the leaflet is clearly stated:
United
We who are distributing this fact· sheet to you hope that, by one
Kingdom
means or another, you will avoid taking part in the killing in
European
Northern Ireland.
Commission
1978

of Human

(b) The means chosen by the authors (of whom the applicant was
one) was to inform soldiers as to the practical steps they could take
Dissenting
if they wanted to go absent without leave; if they objected on
Opinion
(Mr.
grounds of conscience; if they sought legal ways of leaving the
Klecker)
service or if they openly refused to be posted to Northern Ireland.
The leaflet was referred to as a ' fact-sheet' giving information about
various methods of quitting the British armed forces.
(c) The fact-sheet contained a quotation from a soldier who was
not expressing pacifist sentiments stricto sensu (' I'd be willing to fight
for a cause I could believe in ').
(d) The pamphlet could be considered as a passive form of
encouragement or advocacy of the idea that soldiers should leave the
army either by going absent without leave or refusing to serve in
Northern Ireland. It is passive encouragement in the sense that at
no point does it openly advocate in strong terms that soldiers should
desert or disobey orders. Encouragement is expressed in the following
terms:
We are glad about this [soldiers leaving the army because of policy
in Northern Ireland] and hope many more wiII do so.
A soldier who publicly stated that he refused to serve in Northern
Ireland ... would be taking a courageous stand.
Soldiers who believe, as we do, that it is wrong for British troops
to be in Northern Ireland are asked to consider whether it is better
to be kiIIed for a cause you do not believe in or to be imprisoned
for refusing to take part in the conflict.
We who are distributing this fact-sheet to you hope that, by one
means or another, you will avoid taking part in the kiIling in
Northern Ireland.
Rights

(e) The tone of the pamphlet is moderate throughout. Its most
striking characteristic is that it conveys factual information of the
sort to be found in many leaflets offering advice. Its language is
neither threatening nor abusive nor insulting.
8. If the leaflet. taking into consideration the known pacifist
beliefs of the applicant and the facts referred to above, is analysed
in this way. it leads to the conclusion that both its content and its
distribution represents the manifestation of a pacifist belief within
the meaning of Article 9 (1).
I would emphasise the following factors in this context:
(a) The pamphlet is not meant to be a tract about paciii.sm as a
philosophy and, therefore. the absence of statements about
pacifism should not be decisive. It is against British policy
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1978
in Northern Ireland and the use of the army there. This is
perfectly consistent with a pacifist belief. In essence, it is a Arrowsmith
v.
call to British soldiers to lay down their arms in relation to
United
Northern Ireland.
Kingdom
(b) The hallmarks in the leaflet itself of a pacifist motivation
European
are firstly its moderate and factual tone and secondly the Commission
fact that it is addressed to individual soldiers. In this respect of Human
Rights
it is instructive to compare the text of this pamphlet with
Dissenting
that in Application No. 6084/73. 28
Opinion
(c) The 'non-pacifist' quotation from a soldier is not given
(Mr.
sufficient prominence to pollute the basic character of the Klecker)
rest of the text. Is it not, in any event, legitimate to use
non-pacifist views in this way to further a pacifist end?

I am, therefore, of the opinion that the prosecution, conviction
and sentence of the applicant for the distribution of the pamphlet
constitutes an interference with her right to manifest her belief in
practice.
9. Since I also consider there to have been an interference with
her right to freedom of expression, particularly as it concerns her
right to impart information and ideas, the remaining issues of
justification under both Article 9 and Article 10 converge. 29 The
issue is thus whether such an interference with the applicant's rights
call be justified as being necessary in a democratic society.
The question which is raised here concerns the nature and scope
of the threat to national security and to the other heads of national
interest referred to. In this regard it is notable that the trial judge was
not concerned with this factual question, but rather with the
narrower question of whether the leaflet could be regarded as an
, incitement '. It does appear, however, that the Director of Public
Prosecutions considered the nature of the threat posed to the army's
peace-keeping role in Northern Ireland by the applicant's persistence
in distributing her leaflets and concluded that it justified prosecution.
But this alone cannot be enough. It must be supported by evidence
of the threat posed which goes beyond mere official belief. Ideas
which shock and disturb official values may create sincerely perceived
but unwarranted fears of imminent danger arising unless restrictive
measures are applied. I cannot consider that, in the present case, such
evidence has been produced that would convince an ordinary person
that national security would be endangered or crime engendered by
the applicant and her small band of supporters distributing
moderately pitched leaflets to soldiers about to be sent to Northern
Ireland. Regrettably this was not the issue that was considered by
the trial jury.
3 D. & R.
This examination of the issues
test of 'justification' in respect of
rigorous than in respect of freedom
28 X. V. UNITED KINGDOM,
29

562.
sets to one side the possibility that the
freedom of expression might be more
of thought, conscience and religion.
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Nor can I consider, on the basis of the facts presented by the
Government, that an institution as solidly rooted in discipline as the
army would be seriously undermined in respect of its Northern
Ireland operations by leafleteers of this sort, any more than it would
by the regular and acceptable features in the mass-media critical of
the army role in Northern Ireland.
10. In reaching this conclusion, I am influenced by the importance
attached by the Court in HANDYSIDE V. U.K.30 to the value of freedom
of expression in a democratic society. It can be derived from the
Court's 'broadminded' approach that ordinary individuals are
entitled to try to influence soldiers, even young soldiers bound for
Northern Ireland, who, as active participants in the democratic
system, should not be considered as blocked off from the marketplace
of ideas, even where those ideas touch on the ethics of their
professional role.
11. The Government argues that public safety and order can only
be secured by loyal and disciplined armed forces, and that the peacekeeping role of the army can only be accomplished if members of the
army obey orders. It is difficult to see why this argument should be
opposable to the applicant. She has submitted that she does not
challenge the presence of troops in Northern Ireland per se under
the Convention. She raises the question of the conduct of troops
posted there. Her position is that soldiers in Northern Ireland have
been ordered to commit acts which are in violation of international
law. Such a position, concerning at least some soldiers posted in
Northern Ireland, is equally sustained by the Court in its decision on
the case of IRELAND V. THE UNITED KINGDOM. 31 Is it 'necessary'
to restrict a person who tries to prevent violations of law?
12. I further consider that at a time in our history, when so many
are prepared either to advocate the use of violence to achieve political
ends or adopt violent means themselves, a large measure of protection
should be afforded to those who seek to express their voice of
disapproval in moderate non-violent terms. It must be clear that there
are alternatives to violence in a society that claims to be democratic.
If freedom of expression and freedom to manifest beliefs in practice
are to be worthwhile values then ideas which are provocative and
anti-establishment must be given a wide berth unless a case is made
out that a real threat is posed. This is not the case here. It might
have been had the campaign been more widespread or where there
were signs that army morale was being affected or if the leaflets
carried threats. However, these factors are not present. In essence
this application concerns an ineffectual troop of leafleteers.
13. Article 10 (2) makes it clear that freedom of expression carries
with it duties and responsibilities. I find that these have been
respected in the moderate and factual tone used in the leaflets. It is
30 1 E.H.R.R. 737.
31

2 E.H.R.R. 25.
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true that the leaflet encouraged soldiers to commit crimes in the sense
that if they were persuaded by the leaflet to desert or to disobey Arrowsmith
v.
orders they would be guilty of criminal offences. However, in addiUnited
tion to the point that in the present case this was an unlikely event, Kingdom
I would agree with Mr. Opsahl that the aim of influencing others
European
who are themselves responsible for their actions is a legitimate Commission
feature of the exercise of freedom of expression and that those who of Human
Rights
are persuaded to accept the views expressed must carry their own
Opinion
burden of responsibility.
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(Mr.

Klecker)
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1. Possession of leaflets inciting racial hatred. Right to freedom of
expression (Art. 10). Activity aimed at the destruction of rights and
freedoms in the Convention (Art. 17).
The distribution of ideas encouraging racial discrimination in
violation of the rights and freedoms of others is not protected
by Article 10 [22].
2. Participation in municipal elections (Art. 3 of the First Protocol).
In so far as a municipal council is a 'legislative body' within
the meaning of Article 3 of the First Protocol, the right to
participate in elections to such a body cannot be revoked by
those whose participation is aimed at destroying the rights and
freedoms of others [26].

The following cases are referred to in the decision:
1.

EAST AFRICAN ASIANS V. UNITED KINGDOM,

Application No.

4403/70 (1971) 36 ColI. 92.
2.

HANDYSIDE V. UNITED KINGDOM,

1976, 1 E.H.R.R. 737; Series

A, No. 24.

3.

(No.3), 1961, 1 E.H.R.R. 15; Series A,
No.3.
4. w, x, Y AND Z V. BELGIUM, Application Nos. 6745/74,
6746/74 (1975) 2 D.&R. 110.
LAWLESS V. IRELAND

W. I. Welfort, lawyer, for the applicants.

DECISION AS TO ADMISSmILITY
The Facts

1. The first applicant, Mr. Glimmerveen, was born in 1928. He
is of Dutch nationality, resident in The Hague, and is an accountant
by profession. The second applicant, Mr. Hagenbeek, was born in
1946. He is of Dutch nationality, resident in Huizen, and is a waiter
by profession.
The present applications relate to different sets of facts, A and B.
Part A is submitted by the first applicant only.
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Part A
2. In 1974 the applicant became president of the 'Nederlandse
Volks Unie ' (N.V.U.) a political party created in 1971, whose basic
principles are, as the applicant describes them, a world conception
which grants each nation a proper state, as well as the belief that
the general interest of a State is best served by an ethnical homogeneous population and not by racial mixing.
3. On 29 March 1977 he was convicted and sentenced by the
Regional Court of Rotterdam to a two-week term for having
possessed, with a view to distribution on 30 August 1976 in
Schiedam, leaflets which the court found to be inciting to racial
discrimination (Article 137 (e) of the Dutch Criminal Code. 1) The
leaflets were confiscated.
4. The applicant appealed against his conviction and sentence to
the Court of Appeal of The Hague. The Court pointed in particular
to the combined use of words such as: 'white Dutch people (in the
title), white fellow citizens, our white people " and to the following
passages:
The truth is that the major part of our population since a long time
has had enough of the presence in our country of hundreds of
thousands of Surinamers, Turks and other so-called guest workers,
who, moreover, are not at all needed here and that the authorities as
servants of our people merely have to see to it that these undesired
aliens leave our country as soon as possible. As soon as the Nederlandse Yolks Unie will have gained political power in our country,
it will put order into business and, to begin with will remove all
Surinamers, Turks and other so-called guest workers from the
Netherlands....
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The Court considered the above passages to constitute incitement
to discrimination on the basis of race, it being understood that the
notion of race equally included an ethnic group.
The Court recaUed that the major part of the • Surinamers '
residing in the Netherlands in 1976 were of Dutch nationality and
that the removal 'of all Surinamers without any distinction as
undesired aliens was to be considered a serious form of racial discrimination. It held moreover that the contents of the leaflet taken
as a whole, could not be considered as factual information. The
Court of Appeal of The Hague confirmed on 16 August 1977 the
applicant's conviction.
5. The applicant 'lodged a plea of nullity with the Supreme Court
in The Hague. He submitted, inter alia, (a) that Article 137 (e) of
the Dutch Penal Code had been wrongly applied, since the Nederlandse Volks Unie envisaged the realisation of its aims only by
1 Art. 137 (e) of the Dutch Criminal Code prohibits, inter alia, the expression of views that may be offensive for a group of people by reason of their
race, religion or other conviction or that incite to hatred against or discrimination of or violent behaviour towards people by reason of their race, religion or
other conviction unless these views are expressed for the purpose of imparting
information.
U.R.-VOL. 4
10
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'lawful means', (b) that Article 10 of the European Convention on
Human
Rights had been disregarded as weH as (c) Article 5 of the
Glimmerveen &
Dutch Constitution which provides that 'every Dutch citizen is
Hagenbeek
eligible as a civil servant '.
v.
Netherlands
The Supreme Court rejected the plea holding the above arguEuropean ments to be (a) irrelevant, (b) unfounded in the light of paragraph
Commission 2 of Article 10, and (c) unsubstantiated. The decision of the Supreme
of Human
Court is dated 14 March 1978.
Rights
Admissibility

Part B is submitted by both applicants:
6. On 18 April 1978 the Central Voting Boards for the municipal council elections of both Amsterdam and The Hague received
a list of candidates which bore no heading and on which both
applicants appeared as candidates.
7. The CentraI Voting Board for the election of the municipal
council of Amsterdam, on 21 April 1978, declared the list invalid.
The grounds for this decision were as follows:
(a) On the list appeared as first candidate, Mr. M. G. Glimmerveen and as sixth candidate Mr. J. P. J. C. Hagenbeek, while
the list was submitted by a third person;
(b) The persons mentioned under (a) were, as appeared from a
decision of the Regional Court of Amsterdam of 8 March
1978,2 the president, vice-president and secretary of the
Nederlandse Yolks Unie.
(c) The members of the governing board of the Nederlandse
Yolks Unie mentioned under (b) had, according to the above
decision, in no way dissociated themselves from opinions and
manifestations of the Nederlandse Yolks Unie in so far as
race, colour, origin, national or ethnic provenance of certain
groups are concerned.
(d) The candidates mentioned under (a) shared the views of the
Nederlandse Volks Unie, and this also applied to the remaining candidates on the list, who had declared themselves ready
to be listed with the members of the governing board of the
Nederlandse Yolks Unie, mentioned under (a) on one single
list.
(e) The list of candidates was therefore to be seen as a list of
candidates of the Nederlandse Yolks Unie.
(f) The Nederlandse Volks Unie was, as resulted from the
decision mentioned under (b), a prohibited association (c/.
note 4).
(g) The Dutch legal order did not permit that the Central Voting
2 The above-mentioned decision was based on Arts. 15 and 16 of Chap. II
of the Civil Code. The court, while qualifying the NVU as a prohibited
association, rejected the public prosecutor's request to dissolve the association.
The applicant's appeal against this decision was declared inadmissible by the
Court of Appeal of Amsterdam on 30 June 1978, as the appeal was directed
against the grounds of the decision and not against its operative parts.
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One member of the Central Voting Board expressed a dissenting Hagenbeek
v.
opinion. In his view, the Dutch Elections Act did not contain any Netherlands

grounds for a decision to declare a list invalid on these grounds 3
and moreover the candidates thus were deprived of their right to
stand for elections, a decision which could only be taken by a of Human
magistrate.
Rights
8. The Central Voting Board of The Hague on 24 April 1978 Admissibility
equally declared the list invalid. It did so on the foHowing grounds:
The first and the last candidate on the list were the president and
vice-president of a prohibited association, the Nederlandse Volks
Unie. The prohibited character of the association resulted from a
decision of the Amsterdam Regional Court. On the occasion of an
enquiry made by that Court the leaders of the association had
declarer;! that it firmly intended to continue its political activities,
even if it had to be by other means than those so far employed.
At present, lists were presented in Amsterdam, Rotterdam and The
Hague on which Mr. Glimmerveen and Mr. Hagenbeek, being the
president and vice-president of the prohibited association, were
nominated. In Amsterdam, a third person who is secretary of the
association was also 1isted.
In 1974 Mr. Glimmerveen had presented himself as a candidate
for the elections to The Hague's Municipal Council. He was then
the only candidate of a list named' Nederlandse Volks Unie '.
Earlier this year (1978) the registration in Amsterdam and Rotterdam of the name of a political group as 'lijst Glimmerveen ' had
been cancelled in appeal proceedings 4 by the 'Kiesraad' (Election
Board) in view of the fact that the politica1 aims behind the ' lijst
Glimmerveen' could be assumed to be identical with those of the
prohibited association' Nederlandse Volks Unie '.
In view of the above-mentioned reasons the Central Voting Board
of The Hague concluded that the presentation of the' lijst Glimmerveen ' in the communities of Amsterdam, Rotterdam and The Hague
could reasonably be considered as a disguised act of the prohibited
association. It was true that the Elections Act, and in particular its
provision H5, did not provide such a ground for rejecting a list.
However, it was clear that the Central Voting Board had to observe
other existing legal provisions and in particular those relating to
prohibited associations. Article 162 of the Code of Criminal Procedure provided that public officers who, in the exercise of their
3 The Dutch Elections Act of July 1951 sums up in its provision H5 the
grounds on which a list may be declared invalid. These are essentially of a
formal nature such as: date and hour of deposit, the deposit of a certain sum
of money, the number of signatories required, the fact that the list has been
handed over in person by a person who is deprived of his right to stand for
elections and who is as such not inscribed in the electoral register.
4 This remedy is provided for in Art. G3, para. 5 of the Elections Act.
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duties, obtain knowledge of a criminal act with the detection of
which they are not charged, are obliged to denounce these acts. As
the activities of a prohibited association are penalised by Article 140
(2) of the Dutch Penal Code, the Central Voting Board would
promote prohibited activities by accepting the list.
Two members of the Board were of the opinion that it was not
competent to refuse the list, as the submission of the list did not
have the character of a request on which the Voting Board would
have to decide. They would therefore merely have to denounce the
acts, as was required of them by Article 162 of the Code of Criminal
Procedure. They admitted that reasons relating to public order
and/or good morals were prevailing, but considered that they fell
outside the scope of Article H5 of the Elections Act and that Article
G3 (3) of the same Act 5 was not applicable here by analogy.
9. Two other candidates Usted on the same list appealed against
the decision of the Amsterdam Central Voting Office of 21 April
1978 to the provincial Board of Northern Holland. This remedy is
provided in Article H7 of the Elections Act. The provincial Board
of Northern Holland rejected the appeal on 28 April 1978 as being
unfounded.
It considered, inter alia, that it resulted from the decision of the
Amsterdam Regional Court of 8 March 1978 (ct. note 4 on p. 5)
that Mr. Glimmerveen and Mr. Hagenbeek were president and
vice-president of the association;
that the court, in thea'bove-mentioned decision had qualified
the Nederlandse Volks Unie as a prohibited association on the
basis of the requirements, in the Netherlands, of public order
and good morals;
that moreover the above-mentioned candidates, according to the
Amsterdam Court's decision, had in no way dissociated themselves from the judgments and manifestations of the Nederlandse Volks Unie;
that the Amsterdam Court considered that the aim of the
group of people who wanted to participate in the Amsterdam
Municipal Counci'l elections could only be the same as those of
the Nederlandse Volks Unie whose aims ran counter to public
order;
that, in addition to the grounds mentioned in the Elections Act,
higher unwritten legal principles applied which were rooted in
the legal conscience of the Dutch People; and
that it was for these reasons that the Central Voting Board had
rightly declared the list invalid.
10. The first applicant appealed against the decision of the
5 Art. G3 (3) (a) of the Elections Act provides that registration of the name,
or indication thereof, of a political group with a view to municipal election
may be refused for reasons relating to public order and good morals.
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Central Voting Board of The Hague to the Provincial Board of
Southern Holland. The Provincial Board of Southern Holland Glimmervet1n &
dismissed the appeal on 2 May 1978 for the following reasons:
Hagenbeek
Article G3 (3) (a) of the Elections Act offered the possibility of
v.
rejecting a request from a political party or group to have a par- Netherlands
ticular name or indication thereof, or both, inscribed in a register EurQpean
which is kept by the Central Voting Board with a view to the Commission
of Human
election of the members of the Municipal Council, if there were
Rights
reasons, related to pub'lic order and good morals, to do so.
Decision
It would be curious if, on the basis of that provision, the registration of a name of a political party could be refused, whilst the list
as such could not be declared invalid on analogous grounds. The
Election Board, in April 1978 had rejected an appeal introduced by
The Hague's section of the Nederlandse Volks Unie against a
decision by the central voting board of The Hague refusing the
registration of the Nederlandse Yolks Unie or NYU considering
that its aims were contrary to public order. It cou1d not possibly
have been the intention of the legislature to make it possible, on
the one hand to reject a request for the registration of a particular
party's name or indication thereof on the ground that it was incompatible with the concepts of public order, while, on the other hand,
it would not be possible to declare invalid a list which functions as
a cloak for a prohibited association.
Three members of the Provincial Board voted in favour of the
above decision and two members against.

11. Complaints
The applicants consider that their right to freedom of thought,
freedom of expression in general and freedom of expression in the
context of elections in particular have been jeopardised. They thus
consider Articles 9 and 10 of the European Convention to be
violated by reason of the above facts.
In so far as the second part of the application is concerned, the
applicants make the following additional complaint:
The decisions of the Provincial Boards of Northern HoUand and
Southern Holland have in fact deprived them of their right to stand
for elections. According to Article 90 and Article 152 of the Dutch
Constitution this decision may only be taken by a magistrate, which
the said Boards were not. 6
They ask the Commission to intervene in order to guarantee to
them the fuB enjoyment of the above fundamental rights.
The Law

[12] The applicants complain that the Netherlands authorities, on
the one hand by convicting them for having possessed with a view
e The deprivation of the right to stand for elections can in fact be pronounced as a supplementary penalty (Art. 28 (3) of the Criminal Code).
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to distribution, leaflets considered to be inciting to racial discrimination, and on the other hand, by preventing them from participating
in the municipal elections in Amsterdam and The Hague, have
disregarded their basic and fundamental rights set forth in the
Convention. The Commission considers that these complaints conEuropean cern principally Article 10 of the Convention and Article 3 of
Commission Protocol No. 1.
Glimmerveen &
Hagenbeek
v.
Netherlands

of Human
Rights
Decision

Article 10 of the Convention
Article 10 of the Convention provides:
1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart
infonnation and ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary
in a democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime,
for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and
impartiality of the judiciary.
[13] The various measures challenged-the applicants' conviction
and the decisions to declare invalid the electoral lists on which they
appeared-were, and the Government did not deny it, interferences
by the public authorities in the exercise of their freedom of expression which is guaranteed by paragraph (1) of the text quoted above.
[14] The Commission recalls that the European Court of Human
Rights in HANDYSIDE v. U.K., 7 has held that freedom of expression
constitutes one of the essential foundations of a democratic society,
one of the basic conditions for its progress and for the development
of every man. It added: 'Subject to paragraph 2 of Article 10, it is
applicable not only to " information" or " ideas" that are favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb the State
or any sector of the population. Such are the demands of that
pluralism, tolerance and broadmindedness without which there is no
" democratic society".'
[15] The Court also established in the above judgment that
• whoever exercises his freedom of expression undertakes "duties
and responsibilities" the scope of which depends on his situation
and the technical means he uses'.
[16] The Commission is of the opinion that the duties and
responsibilities referred to above find an even stronger expression
7

1976, 1 E.H.R.R. 737, 756, para. 49.
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in a more general provision, namely Article 17 of the Convention
which reads as follows:
Glimmerveen &
Nothing in this Convention may he interpreted as implying for any Hagenbeek
State, group or person any right to engage in any activity or perform
v.
any act aimed at the destruction of any of the rights and freedoms Netherlands
set forth herein or at their limitation to a greater extent than is
European
provided for in the Convention.
Commission

The general purpose of Article 17 is to prevent totalitarian groups
from exploiting in their own interests the principles enunciated by
the Convention. To achieve that purpose, it is not necessary to take
away everyone of the rights and freedoms guaranteed from persons
found to be engaged in activities aimed at the destruction of any of
those rights and freedoms. Article 17 covers essentially those rights
which, if invoked, will facilitate the attempt to derive therefrom a
right to engage personally in activities aimed at the destruction of
any of the rights and freedoms set forth in the Convention. 8
It is with the above consideration in mind that the Commission
examined the applicants' complaints.
[17] The leaflet which 'led to the applicants' conviction addresses
itself in its heading to the' white Dutch people '. It contains statements such as ' the major part of our population since a long time
has had enough of the presence in our country of hundreds of
thousands of Surinamers, Turks and other so-called guest workers,
who moreover are not at aU needed here, and . . . the authorities
merely have to see to it that these undesired aliens leave our country
as soon as possible'.
It further announces' that the N.V.U. will continue its battle for
the white people of the Netherlands until political power of [certain
political parties] and other related parties will have been definitely
broken. As soon as the Nederlandse Yolks Unie will have gained
political power in our country, it will put order into business and to
begin with: (1) remove Surinamers, Turks and other so-caHed guest
workers from the Netherlands .. .'.
[18] Thus, the policy advocated by the applicants is inspired by
the overaU aim to remove all non-white people from the Netherlands' territory, in complete disregard of their nationality, time of
residence, family ties, as well as social, economic, humanitarian or
other considerations. The Commission considers that this policy is
clearly containing elements of racial discrimination which is prohibited under the Convention and other international agreements.
[19] Article 14 of the Convention provides that the enjoyment
of the rights and freedoms set forth in the Convention shaH be
secured without discrimination on any ground such as, inter alia,
race or colour.
The Commission has held in the past that discrimination based on
8
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(No.3), 1961, 1 E.H.R.R. 15, para. 6, at p. 21.
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race could, in certain circumstances, of itself amount to degrading
9
Glimmer- treatment within the meaning of Article 3 of the Convention.
lIeen &
The Fourth Protocol to the Convention sets out the principle that
Hagenbeek
nationals
may not be expelled collectively or individually from the
v.
Netherlands State of which they are nationals and that aliens cannot be expelled
European collectively. It is true that the Netherlands have not acceded to this
Commission Protocol, but nothing prevents them from adopting, autonomously
of Human
or by reason of international obligations other than those derived
Rights
from the Fourth Protocol, measures aimed at the respect of these
Decision
rights.
Indeed, the Government have drawn the attention of the Commission in particular in the light of Article 60 of the Convention, to
the Netherlands' international obligations under the International
Convention on the Elimination of all Forms of Racial Discrimination of 1965, to which the Netherlands acceded in 1971.
[20] The Netherlands' authorities, in allowing the applicants to
proclaim freely and without penalty their ideas would certainly
encourage the discrimination prohibited by the provisions of the
European Convention on Human Rights referred to above and the
above Convention of New York of 1965.
[21] The Commission holds the view that the expression of the
political ideas of the applicants clearly constitutes an activity within
the meaning of Article 17 of the Convention.
[22] The applicants are essentially seeking to use Article 10 to
provide a basis under the Convention for a right to engage in these
activities which are, as shown above, contrary to the text and spirit
of the Convention and which right, if granted, would contribute to
the destruction of the rights and freedoms referred to above.
Consequently, the Commission finds that the applicants cannot,
by reason of the provisions of Article 17 of the Convention, rely on
Article 10 of the Convention.

Article 3 of the First Protocol
Article 3 of the First Protocol provides:
The High Contracting Parties undertake to hold free elections at
reasonable intervals by secret ballot, under conditions which will
ensure the free expression of the opinion of the people in the choice
of the legislature.
[23] The Commission recalls that it has held in the past that
Article 3 of the First Protocol guarantees in principle the right to
vote and the right to stand as a candidate at the election of the
legislative body. 10
[24J In the present case the question would however arise
9 Ct. EAST AFRICAN ASIANS v. U.K., 36 Coli. 92, 117 (decision on admissibility). (See also the Commission's Report: 3 E.H.R.R. 76.-Ed.)
10 Decision on the admissibility of Application Nos. 6745/14 and 6746/14,
W, x, Y AND Z V. BELGIUM, 2 D. & R. 1l0.
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whether the Municipal Council, according to Dutch law, is invested
with such normative power that it can be considered as a ' legislative
body' within the meaning of that provision. l l
[25] However, the Commission does not find it necessary to
determine the above question, as it considers that the applicants
intended to participate in these elections and to avail themselves of
the above right for a purpose which the Commission has just found
to be unacceptable under Article 17 in relation to the complaints
under Article 10 of the Convention.
[26] It is true that the applicants did not intend to participate in
the above elections on behalf of the Nederlandse Volks Unie. However, the Commission observes that the Amsterdam Regional Court
had established that the political leaders of the Nederlandse Volks
Unie had declared that they wished to pursue their aims and objectives even if it were not formally on behalf of that association. The
Commission also notes that the Central Voting Board of The Hague
assumed that the political aims behind the list presented by the
applicants were identical to those of the Nederlandse Volks Unie
and that the Central Voting Board of Amsterdam equally relied on
the above finding of the Amsterdam Regional Court, according to
which the applicants had no intention of dissociating themselves
from the political platform of the Nederlandse Volks Unie. In this
respect the applicants have not submitted any evidence to the contrary. Moreover the Commission would observe with reference to
the reasoned decision of the various Netherlands authorities that
the refusal of the list could not be characterised as an arbitrary act
for any other reasons. The Commission therefore considers that,
even assuming Article 3 of the First Protocol applies, the applicants
cannot avail themselves of the right protected under that provision,
having regard to Article 17 of the Convention.
[27] In conclusion the Commission finds that the applicants cannot, by reason of the provisions of Article 17 of the Convention,
rely either on Article 10 of the Convention or Article 3 of the First
Protocol.
It follows that the application is incompati'ble with the provisions
of the Convention within the meaning of Article 27 (2).
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For these reasons, THE COMMISSION declares the
application inadmissible.

11

ct. Applications Nos. 6745/74 and 6746/74, 2 D. &

R. 40.

AB 212

38

EUROPEAN HUMAN RIGHTS REPORTS

1981

Young,
James and
Webster
v.
United
Kingdom

European
Court of
Human
Rights

YOUNG, JAMES AND WEBSTER v. UNITED KINGDOM
BEFORE THE EUROPEAN COURT OF HUMAN RIGHTS

(The President, Judge Wiarda; Judges Ryssdal, Zekia, Cremona;
Thor Vilhjalmsson, Ganshof van der Meersch, Bindschedler-Robert,
Evrigenis, Lagergren, Liesch, Golciiklii, Matscher, Pinheiro
Farinha, Garcia de Enterria, Pettiti, Walsh,
Sir Vincent
Evans, Macdonald, Russo and Bernhardt.)
Series A, No. 44
26 June 1981
The three applicants joined the staff of British Rail in 1958, 1972
and 1974. In 1975, a closed shop agreement was concluded
British Rail and three trade unions which provided, inter alia, that
membership of one of those unions was a condition of employment
of British Rail's staff. The applicants regarded the membership
condition as an interference with their right of freedom of association; two of them also had other grounds on which to object to
the condition. None of the applicants, however, was able to claim
exemption from the condition on the grounds of religious belief,
which would have been acceptable both under the agreement and
by law. In due course, each of the applicants was dismissed from
his post for not being a member of one of the three unions. The
applicants were not able to claim compensation for unfair dismissal
as the circumstances of their dismissal did not in law constitute
• unfair dismissal '. The Government conceded that, should the dismissal of the applicants constitute an interference with their right
of freedom of association under Article 11 of the Convention which
was attributable to domestic legislation, the United Kingdom would
be responsible by reason of having enacted such legislation.
Held, by 18 votes to three, that there had been a breach of Article
11 of the Convention.
I. Securing rights and freedoms (Art. I).
Although the proximate cause of the dispute was the 1975
agreement between British Rail and the unions, the nub of
the complaint was the domestic law which rendered the treatment of which the applicants complained lawful, and hence
the United Kingdom was responsible for any violation of the
rights and freedoms under the Convention which were thus
made lawful [49].
2. Freedom of association (Art. II). Compulsion to Join trade
union. Dismissal of employees engaged before closed shop introduced for not joining union.
On the assumption that Article 11 does not guarantee a right
not to be compelled to join a union on the same footing as its
positive aspect, compulsion to join a particular union would
not necessarily infringe the
and freedoms guaranteed by
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the Convention; but a threat of dismissal involving a loss of
livelihood, particularly when directed against employees engaged
before the closed shop system was introduced, constitutes a
most serious form of compulsion which strikes at the very
substance of the freedom guaranteed by Article 11, and the
seriousness of this would not have been diluted even had
there existed in practice an opportunity for the applicants to
join, in addition, a union of their own choice; there had,
accordingly, been a violation of Article 11 in respect of each
of the applicants [55, 56].
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3. Freedom of association (Art. 11). Protection of personal opinion.
One of the purposes of the freedom of association guaranteed
by Article 11 is, like Articles 9 and 10, the protection of
personal opinion; and the kind of pressure exerted on the
applicants to compel them to join particular unions contrary
to their convictions strikes at the very substance of Article
11 and constitutes an interference with the rights guaranteed
by it [57).
Per Ganshof van der Meersch, Bindschedler-Robert, Liesch,
Matscher, Pinheiro Farlnha and Pettiti JJ.: the mere fact
of being obliged to give the reasons for one's refusal to join
an association constitutes a violation of the freedom of association (Concurring Opinion, p. 59 infra).
4. Necessary in a democratic society. Application of trade union
closed shop to existing employees. Trade union not Impaired In
protection of members' Interests.
The restriction complained of by the applicants could not be
justified as necessary in a democratic society in accordance with
Article 11 (2), since it had not been shown to be proportionate
to the aims being pursued, no special reasons having been
advanced for requiring the existing employees of British Rail
to join specified unions when the closed shop agreement was
concluded, and the unions could have protected the interests
of their members adequately without compelling employees
with objections such as the applicants had to join the unions
[65J.

Cases referred to the Court by the European Commission of
Human Rights arising out of two applications lodged in 1976 and
1977 by Mr. Ian McLean Young, Mr. Noel Henry James and Mr.
Ronald Roger Webster. The chamber of the Court appointed to
hear the case relinquished jurisdiction under rule 48 in favour of
the plenary Court.

D. Edward" Legal Counsellor, Foreign and Commonwealth
Office (Agent), Sir Ian Percival, Q.C., Solicitor-General,
S. Brown and N. Bratza, barristers (Counse!), H. Steel, Law
Officers' Department, 1. Billam, C. Tucker and N. Melli,h,
Department of Employment (Advisers).
1. Fawcett, G. Sperduti and 1. Frowein (Delegates), assisted
by D. Calcutt, Q.C., C. Kolbert and C. Mitchell-Hegg"
barristers, for the Commission.
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Lord Wedderburn of Charlton, Professor of Commercial Law
in the University of London, barrister, for the Trades Union
Congress (invited to address the Court under rule 38 (1) of the
Rules of Court).
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Messrs. Fawcett, Sperduti, Frowein, Calcutt, Kolbert, MitchellHeggs, Sir Ian Percival and Lord Wedderburn addressed the Court.
The following cases are referred to in the judgments:
I.
2.

AIREY V. IRELAND, 1979,
BELGIAN LINGUISTIC CASE

Series A, No. 32; 2 E.H.R.R. 305.
(No.2), 1968, Series A, No.6; 1

E.H.R.R. 252.
3.
4.
5.

GOLDER V. UNITED KINGDOM,

524.

1975, Series A, No. 18; 1 E.H.R.R.

GUZZARDI V. ITALY, 1980, Series
HANDYSIDE V. UNITED KINGDOM,

A, No. 39; 3 E.H.R.R. 333.
1976, Series A, No. 24; 1

E.H.R.R. 737.
6.

HUNTLEY V. THORNTON

234.

[1957] 1 \V.L.R. 321, [1957] 1 All E.R.

7.

KJELDSEN, BUSK MADSEN AND PETERSON V. DENMARK, 1976,
Series A, No. 23; 1 E.H.R.R. 711.
8. MORGAN V. FRY [1968] 1 Q.B. 521, [1967] 3· W.L.R. 65,
[1967J 2 All E.R. 386.
9. NATIONAL UNION OF BELGIAN POLICE V. BELGIUM, 1975, Series
A, No. 19; 1 E.H.R.R. 578.
10. SCHMIDT AND DAHLSTROM V. SWEDEN, 1976, Series A, No. 21;
1 E.H.R.R. 637.
11. SUNDAY TIMES, THE V. UNITED KINGDOM, 1979, Series A, No.
30; 2 E.H.R.R. 245.
12. SWEDISH ENGINE DRIVERS' UNION V. SWEDEN, 1976, Series A,
No. 20; 1 E.H.R.R. 617.
13. WINTERWERP V. THE NETHERLANDS, 1979, Series A, No. 33;
2 E.H.R.R. 387.

The Facts

12. Mr. Young, Mr. James and Mr. Webster are former employees of the British Railways Board (' British Rail '). In 1975, a
• closed shop' agreement was concluded between British Rail and
three trade unions, providing that thenceforth membership of one
of those unions was a condition of employment. The applicants
failed to satisfy this condition and were dismissed in 1976. They
alleged that the treatment to which they had been subjected gave
rise to violations of Articles 9, 10, 11 and 13 of the Convention.
I.

'n

General background and domestic law
A.

Closed shops and dismissal from employment

general

13. In essence, a closed shop is an undertaking or workplace in
which, as a result of an agreement or arrangement between one or
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more trade unions and one or more employers or employers' associations, employees of a certain class are in practice required to be
or become members of a specified union. The employer is not under
any legal obligation to consult or obtain the consent of individual
employees directly before such an agreement or arrangement is put
into effect. Closed shop agreements and arrangements vary considerably in both their form and their content; one distinction that
is often drawn is that between the 'pre-entry' shop (the employee
must join the union before being engaged) and the 'post-entry'
shop (he must join within a reasonable time after being engaged),
the latter being more common.
In the United Kingdom, the institution of the closed shop is of
very long standing. In recent years, closed shop arrangements have
become more formalised and the number of employees covered
thereby has increased (3'75 million in the 1960s and 5 million in
1980, approximately). Recent surveys suggest that in many cases
the obligation to join a specified union does not extend to existing
non-union employees.
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The law in force until 1971
1"4. There was no legislation explicitly directed to the practice
of the closed shop until 1971. Nevertheless, the courts had since
the 1920s recognised the legitimacy of the trade union object of
advancing the union's interests even to the point of enforcing the
dismissal, or a ban on the hiring, of non-union employees. However,
it was an unlawful conspiracy at common law to pursue a closed
shop against individuals beyond the point which the courts regarded
as the defence of genuine trade union interests (HUNTLEY v. THORNTON 1; MORTON V. FRY 2).

The Royal Commission on Trade Unions and Employers' Associations, which reported in 1968, whilst rejecting the possibility of
prohibiting the closed shop, considered the question of safeguards
for individuals in a closed shop situation. In particular, a majority
of that Commission took the view that an existing employee who
was dismissed for refusal to join a union following the introduction
of a closed shop should be able to succeed against his employer in
a complaint of unfair dismissal so long as he could show that he had
reasonable grounds for that refusal.
15. Prior to 1971, the rights a.nd liabilities of the parties to a
contract of employment were for the most part governed by common law. Leaving aside cases of justified summary dismissal, it was
lawful to dismiss an employee, even without cause, provided that
he was given due notice. The remedy open to an employee dismissed
without due notice was merely to sue for the balance of wages he
1
2

[1957] 1 All E.R. 234.
[1967] 1 All E.R. 386.
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The Industrial Relations Act 1971
16. Since 1971, there has been increased parliamentary intervention in the areas under consideration, and changes of Government
have led to changes in the scope and content of the legislation in
force. The first major enactment was the Industrial Relations Act
1971 which radically altered the common law position in two
respects.
17. In the first place, the 1971 Act conferred on employees (with
certain exceptions) the right not to be unfairly dismissed. Dismissal
of an employee without cause became unlawful, even if he had
been given due notice. An individual who considered that he had
been unfairly dismissed could present a complaint to an industrial
tribunal; unless the dismissal had been motivated by one or more
reasons specified in the Act (for example, qualifications, conduct,
redundancy) or some other substantial reason and unless the employer was found to have acted reasonably in treating that or those
reasons as a sufficient reason for dismissal, the tribunal could award
compensation to the employee or recommend that he be re-engaged.
The employee's common law rights were unaffected by the Act,
although after 1971 little reliance was placed on them in practice
by those entitled to the new right.
18. In the second place, the 1971 Act introduced specific provisions which were designed to make the operation of the majority
of closed shops unlawful. In addition to stipulating that pre-entry
closed shop agreements were void, the Act, subject to certain
exceptions, gave every worker the right to be a member of no
trade union or to refuse to be a member of any particular union.
In the context of the rules on unfair dismissal and in contrast to
the position at common law (see para. 15 in fine above), the Act
laid down that dismissal motivated by the employee's exercise of,
or intention to exercise, that right was to be regarded as unfair.
19. A Green Paper on Trade Union Immunities, published by the
British Government in January 1981 states that the 1971 Actmet considerable resistance from trade unions and in practice its
closed shop provisions were circumvented by many employers and
unions. The closed shop continued much as before.

The law in force at the time of the events giving rise to the applicants'
complaints
20. The Industrial Relations Act 1971 was repealed by the Trade
Union and Labour Relations Act 1974 (' T.U.L.R.A.'). The pro-
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to join a specified union may have his employment terminated, it
was necessary to spell out the precise conditions in which dismissal
for this reason was to be regarded as fair. Accordingly, T.U.L.R.A.:
(a) set out (by reference to the concept of 'union membership
agreement " which it defined) the circumstances in which a
closed shop situation was to be regarded as existing;
(b) laid down the basic rule that, if such a situation existed, the
dismissal of an employee for refusal to join a specified union
was to be regarded as fair for the purposes of the law on
unfair dismissal;
(c) provided that, by way of exceptions, such a dismissal was to
be regarded as unfair if the employee genuinely objected (i)
on grounds of religious belief to being a member of any
union whatsoever; or (ii) on any reasonable grounds to being
a member of a particular union.

22. The powers of an industrial tribunal under the 1971 Act to
award compensation to an unfairly dismissed employee were also
re-enacted by T.U.L.R.A. However, the power to recommend his
re-engagement was later replaced, by the Employment Protection
Act 1975, by a discretionary power to order reinstatement or reengagement in certain circumstances (notably, where this was considered 'practicable '). It was provided that, if the order were not
complied with, the employee should be awarded the normal
compensation for unfair dismissal and, in specified cases, an additional sum.
23. T.U.L.R.A. was modified in various respects by the Trade
Union and Labour Relations (Amendment) Act 1976 (' the Amendment Act ') which came into force on 25 March 1976. In particular,
the second of the exceptions mentioned in paragraph 21 (c) above
was abolished, so that the action for unfair dismissal remained
available only to genuine religious objectors. With the object of
achieving greater flexibility, the Amendment Act also modified the
concept of 'union membership agreement '.
Subsequent legislative developments
24. The Employment Protection (Consolidation) Act 1978 repealed and re-enacted the then existing provisions concerning unfair
dismissal.
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The 1978 Act was in tum amended, without retroactive effect,
by the Employment Act 1980. It remains the basic rule that the
dismissal of an employee for refusal to join a specified union in a
closed shop situation is to be regarded as fair for the purposes of
the law on unfair dismissal. However, with effect from 15 August
1980, this rule became subject to three exceptions whereby such
dismissal is to be regarded as unfair if:
(a) the employee objects on grounds of conscience or other
deeply-held personal conviction to being a member of any
or a particular union; or
(b) the employee belonged, before the closed shop agreement or
arrangement came into effect, to the class of employees
covered thereby and has not been a member of a union in
accordance therewith; or
(c) in the case of a closed shop agreement or arrangement taking
effect after 15 August 1980, either it has not been approved
by the vote in a ballot of not less than 80 per cent. of the
employees affected or, although it is so approved, the employee has not since the balloting been a member of a union
in accordance therewith.
A code of practice, issued with the authority of Parliament and
coming into effect on 17 December 1980, recommended inter alia,
that closed shop agreements should protect basic individual rights
and be applied flexibly and tolerantly and with due regard to the
interests of individuals as well as unions and employers. The code
is admissible in evidence, but imposes no legal obligations.
25. The Green Paper on Trade Union Immunities (see para. 19
above) rehearsed arguments for and against various proposals and
indicated that the Government would welcome views on whether
further changes in legislation affecting the closed shop were desirable and would be likely to prove effective.
B.

Other relevant matters concerning trade union membership

26. Since 1971, there has been statutory protection of the right to
belong to a trade union. The exact content of the provisions has
varied over the years, but their essence is that an employee is
entitled to compensation if he is dismissed or penalised for, or
deterred or prevented from, being or seeking to become a member
or taking part in the activities of a trade union. 3
27. At the end of 1979, there were 477 trade unions in the United
Kingdom, with 13'5 million members; in 1980, 108 unions, with
12·1 million members, were affiliated to the Trades Union
Congress.
a See the Industrial Relations Act 1971. s. 5; T.U.L.R.A .. Sched. 1. para.
6 (4); the Employment Protection Act 1975, s. 53; and the Employment
Protection (Consolidation) Act 1978, 88. 23· and 58.
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The Congress adopted in 1939 a series of morally binding recommendations (' the Bridlington Principles ') designed to minimise,
and lay down procedures for dealing with, disputes between affiliated unions over membership questions. The current version of
the Principles states, inter alia, that dual membership is valid only
if the two unions concerned have jointly agreed to it.
28. The Trade Union Act 1913, as amended, attaches certain
conditions to the application by a union of its funds for a number
Of political objects specified in section 3 (3), without prejudice to
the furtherance of any other political objects. In particular, payments for the specified objects must be made out of a separate
'political fund' and any member of the union has the right to
exemption from contributing thereto. A person so exempted may
not be placed at any disadvantage as compared with other members,
and contribution to the fund may not be made a condition for
admission to the union.
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U. British Rail and its closed shop agreement
29. In 1970, British Rail had concluded a closed shop agreement
with the National Union of Railwaymen (' N.U.R.'), the Transport
Salaried Staffs' Association (' T.S.S.A.') and the Associated Society
of Locomotive Engineers and Firemen (' A.S.L.E.F.'), but, with the
enactment of the Industrial Relations Act 1971 (see para. 18 above), it
was not put into effect.
The matter was, however, revived in July 1975 when British Rail
concluded a further agreement with the same unions. It was provided that as from 1 August 1975 membership of one of those
unions was to be a condition of employment for certain categories
of staff (including the applicants) and that the terms of the agreement were 'incorporated in and form [ed] part of' each contract
of employment. Like other staff of British Rail, Mr. Young, Mr.
James and Mr. Webster had, it appears, been supplied when engaged with a written statement containing a provision to the effect
that they were subject to such terms and conditions of employment
as might from time to time be settled for employees of their category under the machinery of negotiation established between their
employer and any trade union or other organisation.
The membership requirement did not apply toan existing employee who genuinely objects on grounds of religious beliefs to being a member of any trade union whatsoever or
on any reasonable grounds to being a member of a particular
trade union.

The agreement also set out the procedure for applying for exemption on these grounds and provided for applications to be heard by
representatives of the employer and the unions.
30. In July/August 1975, notices were posted at the premises of
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British Rail, including those where the applicants were then working, drawing the attention of staff to the agreement with the unions
and the change in conditions of employment.
A further notice of September 1975 stated that it had been agreed
that the exemption on religious grounds would be available only
where a denomination specifically proscribed its members from
joining unions. The notice added that 'confining exemption only
to religious grounds depends upon the passing through Parliament
of the Trade Union and Labour Relations (Amendment) Bill ' and
that staff would be advised further on this point. As recorded in
paragraph 23 above, the Amendment Act came into force on 25
March 1976.
On the same date, a further agreement between British Rail and
the three railway unions came into effect. It was in identical terms
to the July 1975 agreement, except that the words 'or on any
reasonable grounds to being a member of a particular trade union'
(see para. 29 above) were omitted.
31. The applicants and the representative of the Trades Union
Congress informed the Court that N.U.R., T.S.S.A and AS.L.E.F.
were the only unions actually operating in 1975 in those sectors of
the railway industry in which Mr. Young, Mr. James and Mr.
Webster worked. According to the Government, other unions did
have members in, although they were not recruiting amongst, the
relevant grades.
It appears that prior to the conclusion of the 1975 closed shop
agreement, between 6,000 and 8,000 British Rail employees, out
of a total staff of 250,000, were not already members of one of the
specified unions. In the final event, 54 individuals were dismissed
for refusal to comply with the membership requirement.
32. The applicants were not eligible for membership of AS.L.E.F.
As regards N.U.R. and T.S.S.A, intending members were required
to sign an application form which, at the relevant time, embodied
an undertaking to abide by the rules of the union and 'loyally to
promote' its objects (N.U.R.), or to use their' best endeavours to
promote its objects and interests' (T.S.S.A).
The stated objects of N.U.R. included the following:
. .. to secure the complete organisation of all workers employed
by any Board, Company or Authority in connection with railways
and other transport and ancillary undertakings thereto in the
United Kingdom; to improve the conditions and protect the
interests of its members; ... To further, if and when and so far
as the same shall be or become a lawful object of a Trade Union,
the interests of members by representation in Parliament and on
local governing bodies, and to employ the Political Fund of the
Union in procuring such representation. To work for the supersession of the capitalist system by a Socialistic order of society.
. .. To make grants to and share in the management and control
of any college or institution having for its object to educate and
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train Trade Unionists in social science in, and to take part in,
the political and industrial life of the Labour Movement...

The stated objects of T.S.S.A. included the following:
(a) To organise the whole of the Clerical, Supervisory, Admini-

strative, Professional and Technical employees in all Departments of any British or Irish Railway undertaking, or of any
Railway Carting Agency, associated or other undertaking as
defined in Rule 2.
(b) To improve the conditions and protect the interests of its
members ...
(g) To establish a Fund, or Funds, including the Political Fund
referred to in Rules 45 and 46...
(i) To secure or assist in securing legislation and the more effective administration of the existing laws which may affect the
general and material welfare of its members and of any other
workmen.
(J) To provide financial assistance and to lend money, with or
without interest or other equivalent, to any such organisation
(incorporated or not incorporated) as the Executive Committee
may deem advisable in the interests of or for carrying out the
objects of the Association, and so far as the law for the
time being in force may permit...
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The objects of both unions also included the furtherance of the
political objects specified in section 3 of the Trade Union Act 1913
and their rules contained provisions reflecting that Act's requirements in the matter of a political fund (see para. 28 above). In the
case of T.S.S.A., payments from its political fund could not be
made unless the beneficiary was an individual member of the
Labour Party or the purpose of the payment was in support of
Labour Party policy; its general funds could be used for providing
financial assistance for political purposes other than the 'political
objects' listed in the 1913 Act.
III.

Facts particular to the individual applicants

A. Mr. Young
33. Mr. Young, who was born in 1953, commenced employment
with British Rail in 1972.
34. In September 1975, he had a meeting with his supervisor and
a representative of T.S.S.A. who informed him about the closed
shop agreement (the effect of which in his case was that, as a
clerical officer, he was required to join either T.S.S.A. or N.U.R.)
and of the grounds of exemption applicable at that time (see para.
29 above).
The applicant objected, though not on grounds of religious belief,
to being a member of any trade union, and in particular of T.S.S.A
or N.U.R. He believed that union membership should be a matter
of personal choice based on conscience and political conviction. His
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reasons for not wanting to join T.S.S.A., which he said also applied
to N.U.R., may be summarised as follows:
(a) he did not subscribe to the political views of T.S.S.A.;
(b) money from the main union fund was used to produce a
monthly newspaper biased in favour of the Labour Party and
he had not received sufficient assurances that that fund was
not utilised for other political purposes;
(c) he disapproved of T.S.S.A.'s support for nationalisation of
industry and its forcing of inflationary pay awards; he also
objected to being obliged to participate in strikes, this being
action which in the case of a key service industry he saw as
collective blackmail of the country as a whole;
(d) T.S.S.A. showed itself intolerant of the expre.sSion of individual freedom by seeking to enforce a closed shop and it
acquired by that means an unacceptably extensive control
over the hiring and firing of employees.
35. On 17 October 1975, Mr. Young submitted a written claim
for exemption. On 30 April 1976, that is after the entry into force
on 25 March 1976 of the Amendment Act (see para. 23 above), he
was informed by letter that his claim would be heard on 5 May. On
that day, he appeared before an appeal body composed of three
persons representing, respectively, British Rail, T.S.S.A. and
N.U.R.
By letter of 27 May, British Rail advised the applicant that the
claim had been disallowed and gave him notice of dismissal (of one
month, in accordance with his contract) expiring on 26 June 1976.
B. Mr. lames
36. Mr. James, who was born in 1928, was engaged by British
Rail on 27 March 1974 as a leading railwayman. He had previously
been employed by British Rail for two periods of some years.
37. On 16 October 1975, he had a meeting with his immediate
superior and a representative of N.U.R. who informed him that, as
a result of the closed shop agreement, he was required to join
N.U.R. and that, as a shunter, he was not eligible for membership
of any other union. Mr. James was willing to join (in fact, he had
previously been a member of N.U.R.) but he was not convinced
that membership was advantageous and he believed in freedom of
choice. He deferred his final decision pending clarification of a
question, submitted by one of his colleagues to N.U.R., regarding
an apparent difference between his salary and that of his colleague
who was working the same hours. Before applying for membership,
Mr. James wished to see N.U.R.'s reply in order to assess how
members' problems were dealt with. In the event, he formed the
view that the union's examination of the matter and explanation
of its conclusions were unsatisfactory and that it had not looked
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after its members' interests properly; therefore he did not wish to
join the union.
38. By letter of 18 December 1975, the applicant indicated that
he refused to join the union since it had not replied to his own
query about his hours of work.
On 23 February 1976, he received a dismissal notice stating that,
by reason of his non-compliance with the July 1975 agreement, his
services would no longer be required as from 5 April 1976.
39. On 8 April 1976, Mr. James presented a complaint of unfair
dismissal to an industrial tribunal, before which he appeared on
18 June. On 6 July, he received a copy of its decision rejecting his
complaint. The grounds were, first, that the applicant had never
sought exemption from union membership in accordance with the
procedure laid down in the closed shop agreement and, secondly,
that as he had at no time based his refusal to join N.U.R. on
religious grounds, the tribunal was bound under paragraph 6 (5) of
Schedule 1 to T.U.L.R.A. (as modified by the Amendment Act) to
find that the dismissal was fair.
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c. Mr. Webster
40. Mr. Webster, who was born in 1914, commenced employment
with British Rail on 18 March 1958.
41. At the time of the conclusion of the 1970 closed shop agreement (see para. 29 above), the applicant had objected to joining a
union on grounds which he set out in a letter to the administrative
services officer. However, as that agreement was not put into effect,
he was not called upon to appear before the appeal body to which
he had agreed to submit his claim.
42. In or around September 1975, the applicant had a meeting
with his immediate supervisor and the local representative of
T.S.S.A. who informed him about the closed shop agreement (the
effect of which in his case was that, as a clerical officer, he was
required to join either T.S.S.A, or N.U.R.) and of the grounds of
exemption applicable at that time (see para. 29 above).
43. Mr. Webster was opposed to joining a union for reasons (in
his eyes equally valid for T.S.S.A. and N.U.R.) which included the
following:
(a) he was opposed to the trade union movement as it currently
operated since it was unrepresentative, had detrimental
effects (particularly through unjustified collective wage
demands) in the economic, industrial and social spheres, and
did not act in the best interests of workers or of the country
in general; he also found it utterly repugnant to be obliged
to participate in any strike which caused loss to the general
public or workers elsewhere;
(b) he believed that the individual should enjoy freedom of
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choice as regards union membership and should be able to
express and abide by his opinions and convictions without
being threatened with the loss of his livelihood as a result of
the closed shop practice, which practice would not remedy
the disabilities inherent in the trade union system.
44. On 29 October 1975, Mr. Webster wrote to his supervisor
explaining some doubts which he had as to the courses open to him
to claim exemption and seeking guidance on certain aspects. He
said that he wished to apply for exemption on conscientious grounds
(other than specifically religious grounds) and he asked that, if this
was still possible, his 1970 submissions be accepted as his case,
though he also indicated that he would again wish to present a full
and closely argued case. He added that he was an opponent of the
trade union movement' as it operates today'. On 2 April 1976, that
is after the entry into force on 25 March 1976 of the Amendment
Act (see para. 23 above), he was advised by letter that his application would be examined four days later by representatives of British
Rail and the unions in accordance with the procedure prescribed
in the 1975 agreement. The applicant requested two weeks' postponement to enable him to prepare written submissions. On 28
April, by which time he had received replies, through his solicitors,
to only some of the questions posed in his October letter, he was
instructed to attend a hearing on 6 May. On that day, he appeared
before an appeal body composed of three persons representing, respectively, British Rail, T.S.S.A. and N.V.R.
On 3 June 1976, Mr. Webster received a dismissal notice stating
that his application had been disallowed and that his contract of
employment would terminate on 28 August 1976.
Proceedings before the Commission

45. Mr. Young and Mr. James applied to the Commission on
26 July 1976 and Mr. Webster on 18 February 1977; they each
made identical complaints, relying on Articles 9, 10, 11 and 13 of
the Convention. They submitted that the enforcement of
T.U.L.R.A. and the Amendment Act, allowing their dismissal from
employment when they objected on reasonable grounds to joining
a trade union, interfered with their freedom of thought, conscience,
expression and association with others. They further complained
that no adequate remedies had been available to them.
46. The application of Mr. Young and Mr. James and that of
Mr. Webster were declared admissible by the Commission on 11
July 1977 and 3 March 1978, respectively.
In its report of 14 December 1979 (Art. 31 of the Convention),
the Commission expressed the opinion:
by 14 votes to three, that there had been a violation of Article

11;
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that it was not necessary to deal separately with the issues
arising under Articles 9 and 10;
by eight votes to two, with two abstentions, that there was no
additional breach of Article 13.
The report contains four separate opinions.
Final Submissions made to the Court
47. At the hearings on 4 March 1981, the Government maintained the submissions set out in their memorial, whereby they had
requested the Court:
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(1) With regard to Article 11
(i) to decide and declare that the facts found do not disclose
a breach by the United Kingdom of their obligations under
Article 11;
alternatively, if the request at (I) should be rejected, then
(ii) to decide and declare that the responsibility of the United
Kingdom, if any, under the Convention in respect of the
termination of the contracts of employment of the three
applicants is engaged exclusively by reason of the enactment of the Acts of 1974 and 1976 and is not engaged
on the ground that British Rail is an organ of the State
or on the ground that the Government of the United
Kingdom is to be regarded as the employer of British
Rail or of the applicants.
(2) With regard to Articles 9 and 10
(i) to decide and declare that the prOVISIons of Articles 9
and 10 of the Convention are inapplicable in the circumstances of the present cases;
alternatively, if the request at (I) should be rejected, then
(ii) to decide and declare that the facts found do not disclose
a breach by the United Kingdom of their obligations under
Articles 9 and 10 of the Convention.
(3) With regard to Article 13
(i) to decide and declare that Article 13 of the Convention
has no application in the present cases in that no rights
or freedoms set forth in the Convention were involved or
affected by reason of the dismissal of the applicants from
their employment;
alternatively,
(ii) to decide and declare that the facts found do not disclose
a breach by the United Kingdom of their obligations under
Article 13 of the Convention additional to any breach of
Article 11 of the Convention.

I.

Preliminary Responsibility of the Respondent State

48. Mr. Young, Mr. James and Mr. Webster alleged that the
treatment to which they had been subjected gave rise to violations
of Articles 9, 10 and 11 of the Convention, in particular read
4

Drawn up in French and English, the English text being authentic.
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collectively, and of Article 13. Before the substance of the matter
is examined, it must be considered whether responsibility can be
attributed to the respondent State, the United Kingdom.
The Government conceded that, should the Court find that the
termination of the applicants' contracts of employment constituted
a relevant interference with their rights under Article 11 and that
that interference could properly be regarded as a direct consequence
of T.U.L.R.A. and the Amendment Act, the responsibility of the
respondent State would be engaged by virtue of the enactment of
that legislation.
A similar approach was adopted by the Commission in its report.
49. Under Article I of the Convention, each Contracting State
• shall secure to everyone within [its] jurisdiction the rights and
freedoms defined in ... [the] Convention '; hence, if a violation of
one of those rights and freedoms is the result of non-observance of
that obligation in the enactment of domestic legislation, the responsibility of the State for that violation is engaged. Although the
proximate cause of the events giving rise to this case was the 1975
agreement between British Rail and the railway unions, it was the
domestic law in force at the relevant time that made lawful the
treatment of which the applicants complained. The responsibility of
the respondent State for any resultant breach of the Convention is
thus engaged on this basis. Accordingly, there is no call to examine
whether, as the applicants argued the State might also be responsible on the ground that it should be regarded as employer or that
British Rail was under its control.
II. The Alleged Violation of Article 11
50. The main issues in this case arise under Article 11, which
reads as follows:
1. Everyone has the right to freedom of peaceful assembly and to
freedom of association with others, including the right to form
and to join trade unions for the protection of his interests.
2. No restrictions shall be placed on the exercise of these rights
other than such as are prescribed by law and are necessary in a
democratic society in the interests of national security or public
safety, for the prevention of disorder or crime, for the protection
of health or morals or for the protection of the rights and freedoms of others. This Article shall not prevent the imposition of
lawful restrictions on the exercise of these rights by members of
the armcd forces, of the police or of the administration of the

State.
1. The existence of an interference with an Article 11 right

51. A substantial part of the pleadings before the Court was
devoted to the question whether Article 11 guarantees not only
freedom of association, including the right to form and to join
trade unions, in the positive sense, but also, by implication, a
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• negative right' not to be compelled to join an association or a
union.
Whilst the majority of the Commission stated that it was not
necessary to determine this issue, the applicants maintained that a
• negative right' was clearly implied in the text. The Government,
which saw the Commission's conclusion also as in fact recognising
at least a limited negative right, submitted that Article 11 did not
confer or guarantee any right not to be compelled to join an
association. They contended that this right had been deliberately
excluded from the Convention and that this was demonstrated by
the following passage in the travaux preparatoires: 5
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On account of the difficulties raised by the • closed shop system'
in certain countries, the Conference in this connection considered
that it was undesirable to introduce into the Convention a rule
under which • no-one may be compelled to belong to an association' which features in [Article 20 (2) of) the United Nations
Universal Declaration.

52. The Court does not consider it necessary to answer this
question on this occasion.
The Court recalls, however, that the right to form and to join
trade unions is a special aspect of freedom of association 6; it adds
that the notion of a freedom implies some measure of freedom of
choice as to its exercise. 7
Assuming for the sake of argument that, for the reasons given in
the above-cited passage from the travaux preparatoires, a general
rule such as that in Article 20 (2) of the Universal Declaration of
Human Rights was deliberately omitted from, and so cannot be
regarded as itself enshrined in, the Convention, it does not follow
that the negative aspect of a person's freedom of association falls
completely outside the ambit of Article 11 and that each and every
compulsion to join a particular trade union is compatible with the
intention of that provision. To construe Article II as permitting
every kind of compulsion in the field of trade union membership
would strike at the very substance of the freedom it is designed to
guarantee. a
53. The Court emphasises once again that, in proceedings originating in an individual application, it has, without losing sight of
the general context, to confine its attention as far as possible to
the issues raised by the concrete case before it. 9 Accordingly, in
5 Report of 19 June 1950 of the Conference of Senior Officials, Collected
Edition of the Travaux Preparatoires, Vol. IV, p. 262.
6 See NATIONAL UNION OF BELGIAN POLICE V. BELGIUM (1975), 1 E.H.R.R.
578, para. 38.
r ct. the concurring opinion of Judge Evrigenis.-Ed.
8 See. mutatis mutandis, BELGIAN LINGUISTIC CASE (No.2) (1968), 1
E.H.R.R. 252, para. 5; GOLDER V. UNITED KINGDOM (1975), 1 E.H.R.R. 524,
para. 38; and WINTERWERP v· TIIE NETHERLANDS (1979), 2 E.H.R.R. 387, para.
60.
e See, inter alia, GUZZARDI V. ITALY (1980), 3 E.H.R.R. 333, 361, para. 88.
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as such in relation to the Convention or to express an
Young,
James and opinion on every consequence or form of compulsion which it may
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engender; it will limit its examination to the effects of that system
v.
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on the applicants.
Kingdom
54. As a consequence of the agreement concluded in 1975 (see
European
para. 29 above), the applicants were faced with the dilemma either
Court of
Human
of joining N.U.R. (in the case of Mr. James) or T.S.S.A. or N.U.R
Rights
(in the cases of Mr. Young and Mr. Webster) or of losing jobs for
Judgment which union membership had not been a requirement when they
were first engaged and which two of them had held for several
years. Each applicant regarded the membership condition introduced by that agreement as an interference with the" freedom of
association to which he considered that he was entitled; in addition, Mr. Young and Mr. Webster had objections to trade union
policies and activities coupled, in the case of Mr. Young, with
objections to the political affiliations of the specified unions (see
paras. 34, 37 and 43 above). As a result of their refusal to yield to
what they considered to be unjustified pressure, they received
notices terminating their employment. Under the legislation in
force at the time (see paras. 17 and 20 to 23 above), their dismissal
was ' fair' and, hence, could not found a claim for compensation,
let alone reinstatement or re-engagement.
55. The situation facing the applicants clearly runs counter to
the concept of freedom of association in its negative sense.
Assuming that Article 11 does not guarantee the negative aspect
of that freedom on the same footing as the positive aspect, compulsion to join a particular trade union may not always be contrary
to the Convention.
However, a threat of dismissal involving loss of livelihood is a
most serious form of compulsion and, in the present instance, it
was directed against persons engaged by British Rail before the
introduction of any obligation to join a particular trade union.
In the Court's opinion, such a form of compulsion, in the circumstances of the case, strikes at the very substance of the freedom
guaranteed by Article 11. For this reason alone, there has been an
interference with that freedom as regards each of the three
applicants.
56. Another facet of this case concerns the restriction of the
applicants' choice as regards the trade unions which they could
join of their own volition. An individual does not enjoy the right
to freedom of association if in reality the freedom of action or
choice which remains available to him is either non-existent or so
reduced as to be of no practical value. 10
10

2A.

See, mutatis mutandis,

AIREY

v.

IRELAND

(1979), 2 E.H.R.R. 305. para.
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The Government submitted that the relevant legislation (see
para. 26 above) not only did not restrict but also expressly protected freedom of action or choice in this area; in particular, it
would have been open to the applicants to form or to join a trade
union in addition to one of the specified unions. The applicants,
on the other hand, claimed that this was not the case in practice,
since such a step would have been precluded by British Rail's agreement with the railway unions and by the Bridlington Principles
(see para. 27 above); in their view, joining and taking part in the
activities of a competing union would, if attempted, have led to
expulsion from one of the specified unions. These submissions were,
however, contested by the Government.
Be that as it may, such freedom of action or choice as might
have been left to the applicants in this respect would not in any
way have altered the compulsion to which they were subjected since
they would in any event have been dismissed if they had not become
members of one of the specified unions.
57. Moreover, notwithstanding its autonomous role and particular
sphere of application, Article 11 must, in the present case, also be
considered in the light of Articles 9 and 10. 11
Mr. Young and Mr. Webster had objections to trade union policies and activities, coupled, in the case of Mr. Young, with objections to the political affiliations of T.S.S.A. and N.D.R. (see paras.
34 and 43 above). Mr. James's objections were of a different nature;
but he too attached importance to freedom of choice, and he had
reached the conclusion that membership of N.U.R. would be of
no advantage to him (see para. 37 above).
The protection of personal opinion afforded by Articles 9 and
10 in the shape of freedom of thought, conscience and religion
and of freedom of expression is also one of the purposes of freedom
of association as guaranteed by Article 11. Accordingly it strikes
at the very substance of this Article to exert pressure, of the kind
applied to the applicants, in order to compel someone to join an
association contrary to his convictions.
In this further respect, the treatment complained of (in any
event as regards Mr. Young and Mr. Webster) constituted an
interference with their Article 11 rights.
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2. The existence of a justification for the interference found by
the Court
58. The Government expressly stated that, should the Court find
an interference with a right guaranteed by Article 9 (1), Article
10 (1) or Article 11 (1) they would not seek to argue that such
11 See. mutatis mutandis. KJELDSEN. BUSK MADSEN AND PETERSON V. DENMARK (1976), 1 E.H.R.R. 711, para. 52.
the concurring opinion of Judges

ct.

Ganshof van der Meersch and others.-Ed.
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Court of
will not be compatible with paragraph (2) unless it was' prescribed
Human
Rights
by law', had an aim or aims that is or are legitimate under that
Judgment paragraph and was 'necessary in a democratic society' for the
aforesaid aim or aims. 13
60. The applicants argued that the restrictions of which they
complained met none of these three conditions.
The Court does not find it indispensable to determine whether
the first two conditions were satisfied, these being issues which
were not fully argued before it. It will assume that the interference
was' prescribed by law', within the meaning of the Convention,l4
and had the aim, amongst other things, of protecting the 'rights
and freedoms of others', this being the only one of the aims listed
in paragraph (2) that might be relevant.
61. In connection with the last point, the Court's attention has
been drawn to a number of advantages said to flow from the closed
shop system in general, such as the fostering of orderly collective
bargaining, leading to greater stability in industrial relations; the
avoidance of a proliferation of unions and the resultant trade union
anarchy; the counteracting of inequality of bargaining power;
meeting the need of some employers to negotiate with a body fully
representative of the workforce; satisfying the wish of some trade
unionists not to work alongside non-union employees; ensuring that
trade union activities do not enure to the benefit of those who
make no financial contribution thereto.
Any comment on these arguments would be out of place in the
present case since the closed shop system as such is not under
review (see para. 53 above).
62. On the other hand, what has to be determined is the' necessity' for the interference complained of: in order to achieve the
aims of the unions party to the 1975 agreement with British Rail,
was it 'necessary in a democratic society' to make lawful the
dismissal of the applicants, who were engaged at a time when
union membership was not a condition of employment?
63. A number of principles relevant to the assessment of the
, necessity' of a given measure have been stated by the Court in
its HANDYSIDE judgment. 15

ct. the concurring opinion of Judge Evrigenis.-Ed.
See. mutatis mutandis, THE SUNDAY TIMES v. UNITED KINGDOM (1979),
E.H.R.R. 245, para. 45.
14 ibid., paras. 46 to 49.
15 HANDYSIDE V. UNITED KINGDOM (1976), 1 E.H.R.R. 737.
12

13
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Firstly, • necessary' in this context does not have the flexibility
of such expressions as ' useful' or' desirable.' 16 The fact that British
Rail's closed shop agreement may in a general way have produced
certain advantages is therefore not of itself conclusive as to the
necessity of the interference complained of.
Secondly, pluralism, tolerance and broadmindedness are hallmarks of a • democratic society.' 17 Although individual interests
must on occasion be subordinated to those of a group, democracy
does not simply mean that the views of a majority must always
prevail: a balance must be achieved which ensures the fair and
proper treatment of minorities and avoids any abuse of a dominant
position. Accordingly, the mere fact that the applicant's standpoint
was adopted by very few of their colleagues is again not conclusive
of the issue now before the Court.
Thirdly, any restriction imposed on a Convention right must be
proportionate to the legitimate aim pursued. 17
64. The Court has noted in this connection that a majority of
the Royal Commission on Trade Unions and Employers' Associations, which reported in 1968, considered that the position of
existing employees in a newly-introduced closed shop was one area
in which special safeguards were desirable (see para. 14 above).
Again, recent surveys suggest that, even prior to the entry into
force of the Employment Act 1980 (see para. 24 above), many
closed shop arrangements did not require existing non-union
employees to join a specified union (see para. 13 above); the Court
has not been informed of any special reasons justifying the imposition of such a requirement in the case of British Rail. Besides,
according to statistics furnished by the applicants, which were not
contested, a substantial majority even of union members themselves
disagreed with the proposition that persons refusing to join a
union for strong reasons should be dismissed from employment.
Finally. in 1975 more than 95 per cent. of British Rail employees
were already members of N.U.R., T.S.S.A. or A.S.L.E.F. (see
para. 31 above).
All these factors suggest that the railway unions would in no
way have been prevented from striving for the protection of their
members' interests 18 through the operation of the agreement with
British Rail even if the legislation in force had not made it permissible to compel non-union employees having objections like the
applicants to join a specified union.
65. Having regard to all the circumstances of the case, the detriment suffered by Mr. Young, Mr. James and Mr. Webster went
further than was required to achieve a proper balance between
the conflicting interests of those involved and cannot be regarded
ibid., para. 48.
ibid., para. 49.
18 See NATIONAL UNION
578, para. 39.
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as proportionate to the aims being pursued. Even making due
allowance for a State's 'margin of appreciation,' 19 the Court thus
finds that the restrictions complained of were not 'necessary in a
democratic society,' as required by Article 11 (2).
There has accordingly been a violation of Article 11.
Ill. The Alleged Violation of Articles 9 and 10

66. The applicants alleged that the treatment of which they
complained also gave rise to breaches of Articles 9 and 10. This
was contested by the Government.
Having taken account of these Articles in the context of Article
11 (see para. 57 above), the Court, like the Commissi9n, does not
consider it necessary to determine whether they have been violated
in themselves.
IV. The Alleged Violation of Article 13
67. Having regard to its decision on Article 11 (see para. 65
above), the Court does not consider it necessary to determine
whether there has in addition been a violation of Article 13, on
which the applicants also relied.
V. The Application of Article 50
68. Counsel for the applicants indicated that, should the Court
find a violation, his clients would seek just satisfaction under
Article 50 in respect of material losses, legal costs and allied
expenses, non-material damages and the damage, both pecuniary
and moral, suffered in being deprived of rights and freedoms
guaranteed by the Convention. He did not fully quantify their
claims and suggested that this issue might be adjourned for further
consideration.
The Government confined themselves to observing that the
question of the application of Article 50 was not relevant at this
stage.
69. Accordingly, although it was raised under rule 47 bis of the
Rules of Court, this question is not ready for decision and must
be reserved; in the circumstances of the case, the Court considers
that the question should be referred back to the Chamber under
rule 50 (4) of the Rules of Court.

For these reasons, THE COURT holds:
1. by 18 votes to three, that there has been a breach of
Article 11 of the Convention;
2. unanimously, that it is not necessary also to examine
the case under Article 9 or Article 10;
11

59.

See

THE SUNDAY TIMES

v.

UNITED KINGDOM

(1979), 2 E.H.R.R. 245, para.
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3. unanimously that it is also not necessary to determine whether there has been a violation of Article 13;
4. unanimously, that the question of the application of
Article 50 is not ready for decision; and
(a) accordingly reserves the whole of the said question;
(b) refers the said question back to the Chamber under
rule 50 (4) of the Rules of Court.20
Concurring Opinion of Judges Ganshof van der Meersch,
Bindschedler-Robert, Liesch, Matscher, Pinheiro Farinha
and Pettiti *
We voted in favour of the operative provisions of the judgment,
but the reasons which it contains do not appear to us to reflect
properly the scope of freedom of association as guaranteed by
Article 11 of the Convention.
By confining itself strictly to what it calls the • substance' of the
right, the Court's judgment leaves outside the protection of the
Convention numerous situations entailed by legislation permitting
the closed shop.
In fact, as we understand Article 11, the negative aspect of freedom of association is necessarily complementary to, a correlative
of and inseparable from its positive aspect. Protection of freedom
of association would be incomplete if it extended to no more than
the positive aspect. It is one and the same right that is involved.
The travaux preparatoires of the Convention (which anyway are
not conclusive) speak only of ' undesirability' and so do not enable
one to conclude that the negative aspect of trade union freedom
was intended to be excluded from the ambit of Article 11.
In its judgment, the Court rightly states that, in the present case,
Article 11 has implications in the area covered by Articles 9 and 10
of the Convention. We should like to point out that it is not necessary, for there to be a violation of Article 11, that the refusal to
join an association was justified by considerations connected with
freedom of thought, of conscience or of religion, or with freedom
of expression. In our view, the mere fact of being obliged to give
the reasons for one's refusal constitutes a violation of freedom of
association.
Trade union freedom, a form of freedom of association, involves
freedom of choice: it implies that a person has a choice whether
he will belong to an association or not and that, in the former case,
he is able to choose the association. However, the possibility of
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20 The chamber of the Court meeting in private on 26 June 1981 invited
the Commission to submit its observations on the question of the application
of Art. 50 within two months (including any notification of a friendly settlement) and delegated to the President, Judge Wiarda, the authority to fix any
further procedures.
• Provisional translation by the Court.
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choice, an indispensable component of freedom of association, is in
reality non-existent where there is a trade union monopoly of the
kind encountered in the present case.
Here, the sanction (be it the giving of notice or dismissal), which
was a consequence of the system instituted by the law, did not give
rise to but simply aggravated the violation. The violation, already
constituted by compulsion in the shape of obligatory membership.
is irreconcilable with the freedom of choice that is inherent in
freedom of association.

Concurring
Opinion
(Judge
Evrigenis)

Concurring Opinion of Judge Evrigenis t

Young,
James and
Webster
v.
United
Kingdom

Whilst I agree with the majority as regards the operative provision of the judgment finding a violation of Article 11 in the
present case, I would like to make the following observations with
respect to the reasons:
(a) In paragraph 52 of the judgment it is stated 'that the right
to form and to join trade unions is a special aspect of freedom of
association '. On its own, this phrase might give the impression
that, for the purposes of the Convention, trade union freedom
amounts, as it were, to no more than a general and individualistic
concept of freedom of association. Yet both the wording of Article
11 (1) and the Court's case law demonstrate that trade union
dom is to a large extent determined by its character of a collective
right. When attempting to strike a fair balance. account has to be
taken of the welfare of the public and of the collective interests of
the trade union organisation that are at stake as well as of the
individual's freedom of association. 21
(b) I consider that at least in the circumstances of this case and
there being no submission to that effect on the part of the Government, the Court should not examine of its own motion whether
the interference with the exercise of the right guaranteed by
Article 11 (1) was justified under Article 11 (2).
The nature of the exception contemplated by Article 11 (2) presupposes that the State concerned has taken some action in order
to bring the exception into operation both within the framework
of the domestic legal system and in the context of the review
machinery established by the Convention. Although the measures
which the State is entitled to take by virtue of Article 11 (2) may
be reviewed by the Court as regards their compatibility with the
Convention, they are to a large extent motivated by political considerations which it is for the State to invoke. This feature is
:t Provisional translation by the Court.
See NATIONAL UNION OF BELGIAN POLlCE V. BELGIUM (1975). 1 E.H.R.R.
578. paras. 38, 39; SWEDISH ENGINE DRIVERS' UNION V. SWEDEN (1976). I
E.H.R.R. 617. paras. 39, 40; SCHMIDT AND DAHLSTROM v. SWEDEN (1976),
1 E.H.R.R. 637, paras. 34. 36.
21
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brought out by the ctiscretionary power left by the Convention in
this area to the national authorities. The Court cannot declare
legitimate, for the purposes of Article 11 (2), a domestic measure
which the State itself has no wish to regard as such. Conversely,
the Court cannot review a measure of this kind and conclude that
it is incompatible with the Convention when the State concerned
refrains from making such a submission and from advancing reasons which, from its point of view, might justify the contentious
measure under the Convention.

*
Dissenting Opinion of Judge
To my regret I am unable to agree that Article 11 of the Convention has been violated in the present case, and I wish to state
the reasons of dissent as follows.
1. The issue under Article 11 is whether or not freedom of
association as protected by that Article implies a right for the
individual not to be constrained to join or belong to any particular
association, or in other words whether or not the so-called negative
freedom of association or (in the terminology adopted by the Court)
the negative aspect of the freedom of association is covered by
Article 11.
2. The answer to this question must take account of the statement made by the Conference of Senior Officials in its report of
19 June 1950 (see para. 51 of the judgment). It clearly emerges
from this element of the drafting history that the States Parties to
the Convention could not agree to assume any international obligation in the matter, but found that it should be subject to national
regulation only.
3. The attitude thus adopted was entirely consistent with the
attitude previously adopted within the framework of the International Labour Organisation. In dealing with questions of trade
union rights and freedom to organise, the competent bodies of that
organisation had traditionally held that union security arrangements
were matters for regulation in accordance with national law and
practice and could not be considered as either authorised or prohibited by the texts adopted in the I.L.O.22 This understanding has
been maintained ever since and also been expressed by the States
Parties to the European Social Charter of 1961 with respect to
the obligations undertaken in virtue of that instrument. 23
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• Judge SjiSrensen was joined in his dissentinl opinion by Judges Th6r
VilhjAlmsson and Lagergren.
22 See C. Wilfred Jenks, The International Protection of Trade Union
Freedom (London. 1957), pp. 29, 30; Nicolas Valticos. Droit international du
travail (Paris, 1970), pp. 268, 269; Geraldo von Potobsky•• The Freedom of
the Worker to Organise according to the Principles and Standards of the
International Labour Organisation', in Die Koalitionsfreiheit des Arbeitsnehmers (Heidelberg. 1980), Vol. II, pp. 1132-1136.
23 See Appendix, Part II, Art. 1, para. 2.
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4. During the proceedings in the present case it was argued on
behalf of the respondent Government by the Solicitor-General
that: 24
the scale of the closed shop system within Britain and the state of
the common law was such that the inclusion within Article 11
of the right not to be compelled to join a union would inevitably
have required the United Kingdom to make a reservation in respect
of any such right.

5. Reference to the 'substance' of freedom of association is
not relevant in the present context. Although the Court has often
relied on the notion of the substance of the rights guaranteed by
the Convention, it has done so only when the question was what
regulation or limitation of a right was justified. It has held that
even in cases where regulation or limitations were allowed explicitly
or by necessary implication, they could not go so far as to affect
the very substance of the right concerned. In the present case,
however, the problem is whether the negative aspect of the freeliom
of association is part of the substance of the right guaranteed by
Article 11. For the reasons stated above the States Parties to the
Convention must be considered to have agreed not to include the
negative aspect, and no canon of interpretation can be adduced in
support of extending the scope of the Article to a matter which
deliberately has been left out and reserved for regulation according
to national law and traditions of each State Party to the
Convention.
6. This conclusion is perfectly compatible with the nature and
function of the rights in question. The so-called positive and negative freedoms of association are not simply two sides of the same
coin or, as the Court puts it, two aspects of the same freedom.
There is no logical link between the two.
The positive freedom of association safeguards the possibility of
individuals, if they so wish, to associate with each other for the
purpose of protecting common interests and pursuing common
goals, whether of an economic, professional, political, cultural, recreational or other character, and the protection consists in preventing public authorities from intervening to frustrate such common action. It concerns the individual as an active participant in
social activities, and it is in a sense a collective right in so far as it
can only be exercised jointly by a plurality of individuals. The
negative freedom of association, by contrast, aims at protecting the
individual against being grouped together with other individuals
with whom he does not agree or for purposes which he does not
approve. It tends to protect him from being identified with convictions, endeavours or attitudes which he does not share and thus
to defend the intimate sphere of the personality. In addition, it
See verbatim record of the hearing on the morning of 4 March 1981,
Doc. Cour (81) 19. p. 75.
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may serve the purpose of protecting the individual against misuse
of power by an association and against being manipulated by its
leaders. However strongly such protection of the individual may
sometimes be needed, it is neither in logic nor by necessary implication part of the positive freedom of association.
7. It follows that union security arrangements and the practice
of the 'closed shop' are neither prohibited, nor authorised by
Article 11 of the Convention. Objectionable as the treatment suffered by the applicants may be on grounds of reason and equity,
the adequate solution lies, not in any extensive interpretation of
that Article but in safeguards against dismissal because of refusal
to join a union, that is in safeguarding the right to security of employment in such circumstances. But this right is not among those
recognised by the Convention which (as stated in the Preamble) is
only a first step for the collective enforcement of human rights. At
present, it is therefore a matter for regulation by the national law
of each State.
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The applicants each had children of compulsory school age attend·
ing State schools in Scotland, where corporal punishment was used
as a disciplinary measure. Mrs. Campbell objected to this form of
punishment but her son was never so punished. Mrs. Cosans's son
refused to submit to the punishment and was suspended from school.
He was denied readmission when his parents refused to accept
the right of the school to administer corporal punishment. The
applicants complained that the system of corporal punishment
violated Article 3 of the European Convention on Human Rights
and Article 2 of Protocol No. 1. Mrs. Cosans further complained
that the suspension of her son from school violated Article 2 of
Protocol No. 1. The case was referred to the Court by the Commission.

Held, unanimously, that no violation of Article 3 had been
established; by six votes to one that there had been violations of the
first and second parts of Article 2 of Protocol No. 1. The application
of Article 50 was reserved.
J. Torture. Inhuman or degrading treatment or punishment (Art. 3).
Corporal punishment in school.
(a) Provided it is sufficiently real and immediate, a mere threat
of conduct prohibited by Article 3 may itself be in
conflict with that provision [26].
(b) There was no evidence that the children concerned underwent suffering of the level inherent in the notions of
' torture ' or ' inhuman treatment '. IRELAND v. UNITED
KINGDOM (1978) 2 E.H.R.R. 25 applied [27).
(c) 'Treatment' is not 'degrading' unless the person concerned has undergone in the eyes of others or in his own
eyes humiliation or debasement attaining a minimum
level of severity. No such humiliation or debasement was
established [28-30].

2. Right to Education. Respect for religious and philosophical
convictions of parents (Art. 2, Protocol No. 1). Corporal punishment in course of education and training. Functions assumed by
the State.
(a) Although the use of corporal punishment in schools may
be a matter of internal administration or merely ancillary
H.R.-VOL.
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to education and training, it is an integral part of the
process whereby a school seeks to develop and mould the
character and mental powers of its pupils and it cannot
be said to fall outside the scope of Article 2 of Protocol
No. 1 [33].
(b) Although the power to use corporal punishment is vested
in teachers by the common law and is not delegated by
the State, discipline is an integral part of any educational
system and the functions assumed by the State in
formulating general policy in State schools must be taken
to extend to questions of discipline in general [34].
(c) The obligation to respect religions and philosophical
convictions under Article 2 of Protocol No. 1 is not
confined to the content of educational instruction or the
mode of conveying information and knowledge but
includes the organisation and financing of public education,
the supervision of the educational system in general and
questions of discipline [35].
(d) The expression 'philosophical convictions' in the present
context denotes such convictions as are worthy of respect
in a democratic society and are not incompatible with
human dignity. The applicants' views on corporal punishment related to a weighty and substantial aspect of
human life and behaviour and satisfied these criteria
[36].

(e) The duty to respect parental convictions cannot be
overridden by the alleged necessity of striking a balance
between the conflicting views of parents who favour
corporal punishment and those opposed to it [37].
3. Denial of right to education (Art. 2, Protocol No. 1). Refusal to
accept regulations on corporal punishment. Suspension from
school.
The right to education guaranteed by the first sentence of Article 2
calls for regulation by the State, but this must not injure the
substances of the right or conflict with other rights enshrined
in the Convention. A condition of access to an educational
establishment that conflicts with another right under Protocol
No. 1 cannot be described as reasonable and falls outside the
State's power of regulation [41].
4. Just satisfaction (Art. 50). Moral damage and legal costs.
This claim had not been quantified and was not yet ready for
decision. It was reserved to take account of the possibility of
agreement between the parties [42].
Case referred to the Court by the European Commission of Human
Rights and by the Government of the United Kingdom. The case
arose out of two applications lodged with the Commission in 1976
and joined by order of the Commission in October 1979.
Mrs. A. Glover, Legal Adviser, Foreign and Commonwealth Office
(Acting Agent), Lord Mackay Q.C., Lord Advocate, B. Gill Q.C.,
N. Bratza, barrister (Counsel), J. McCluskie, Lord Advocate's
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Department, Miss M. Walker, Scottish Office, R. Smith, Scottish
Education Department (Advisers), for the Government.
C. Nf/Jrgaard and B. Kiernan (Delegates), assisted by C. Thornberry,
barrister, J. McEvan, solicitor (Lawyers for Mrs. Campbell) and
R. McLean Q.C., barrister, G. Cox, solicitor (Lawyers for Mrs.
Cosans), for the Commission.
Kieman, Thomberry, McLean and Lord Mackay
Messrs.
addressed the Court.
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7743/76, Report of the Commission, 16 May 1980, 3 E.H.R.R.
531.
IRELAND v. U.K. (1978), Series A. No. 25; 2 E.H.R.R. 25.
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4 E.H.R.R. 38.
CAMPBELL AND COSANS V. U.K.,

The Facts
8. Both Mrs. Campbell and Mrs. Cosans live in Scotland. Each
of them had one child of compulsory school age at the time when
she applied to the Commission. The applicants' complaints concern
the use of corporal punishment as a disciplinary measure in the State
schools in Scotland attended by their children. For both financial
and practical reasons, the applicants had no realistic and acceptable
alternative to sending their children to State schools.
1. FACTS PARTICULAR TO THE INDIVIDUAL APPLICANTS
A.

MRS. CAMPBELL

9. At the time of Mrs. Campbell's application to the Commission
(30 Mareh 1976), her son Gordon, who was born on 3 July 1969,
was attending St. Matthew's Roman Catholic Primary School in
Bishopbriggs which is situated in the Strathclyde Region Education
Authority area. In that school, corporal punishment is used for
disciplinary purposes, although it was disputed before the Commission
and the Court whether it is applied to pupils below the age of eight.
The Strathclyde Regional Council had refused Mrs. Campbell's
requests for a guarantee that Gordon would not be subjected to this
measure. He was, in fact, never so punished whilst at that school,
where he remained until July 1979.
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B.

MRS. COSANS

10. Mrs. Cosans's son Jeffrey, who was born on 31 May 1961,
used to attend Beath Senior High School in Cowdenbeath which is
situated in the Fife Region Education Authority area. On 23 September 1976, he was told to report to the Assistant Headmaster on the
following day to receive corporal punishment for having tried to
take a prohibited short cut through a cemetery on his way home
from school. On his father's advice, Jeffrey duly reported, but refused
to accept the punishment. On that account, he was immediately
suspended from school until such time as he was willing to accept
the punishment.
11. On 1 October 1976, Jeffrey's parents were officially informed
of his suspension. On 18 October, they had an inconclusive meeting
with the Senior Assistant Director of Education of the Fife Regional
Council during which they repeated their disapproval of corporal
punishment. On 14 January 1977, the day after a further meeting,
that official informed Mr. and Mrs. Cosans by letter that he had
decided to lift the suspension in view of the fact that their son's long
absence from school constituted punishment enough; however, he
added the condition that they should accept, inter alia, that 'Jeffrey
will obey the rules, regulations or disciplinary requirements of the
school'. However, Mr. and Mrs. Cosans stipulated that if their son
were to be readmitted to the school, he should not receive corporal
punishment for any incident while he was a pupil. The official
replied that this constituted a refusal to accept the aforesaid
condition. Accordingly, Jeffrey's suspension was not lifted and his
parents were warned that they might be prosecuted for failure to
ensure his attendance at school.
In the event, Jeffrey never returned to school after 24 September
1976. He ceased to be of compulsory school age on 31 May 1977,
his sixteenth birthday.
II. GENERAL BACKGROUND AND DOMESTIC LAW
12. Under Scottish law, the use of corporal punishment is controlled by the Common Law, particularly the law of assault. The
general principle is that an assault may give rise to a civil claim for
damages or to prosecution for a criminal offence. However, teachers
in both State and other schools are, by virtue of their status as
teachers, invested by the Common Law with power to administer
such punishment in moderation as a disciplinary measure. Excessive,
arbitrary or cruel punishment by a teacher or its infliction for an
improper motive would constitute an assault. The teacher's power
of chastisement, like that of a parent, derives from his relationship
with the children under his care and is therefore not in the nature
of a power delegated by the State. Thus, the administration of
corporal punishment as a disciplinary measure is, subject to the
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limitations imposed by the Common Law as described above and to
any conditions incorporated in the teacher's contract with the
education authority employing him, left to the discretion of the
teacher.
13. In the two schools concerned, corporal chastisement takes the
form of striking the palm of the pupil's hand with a leather strap
called a 'tawse '. For misconduct in the class-room, punishment is
administered there and then, in the presence of the class; for
misconduct elsewhere and for serious misconduct, it is administered
by the Headmaster, or his deputy, in his room.
The Commission noted that, on the facts of the case, it could not
be established that the applicants' children had suffered any adverse
psychological or other effects which could be imputed to the use of
corporal punishment in their schools.
14. At the time of the events giving rise to this case, the administration of the Scottish educational system was regulated by the
Education (Scotland) Act 1962, now repealed and re-enacted without
material change by the Education (Scotland) Act 1980. Central
government formulates general policy, promotes legislation and
exercises supervision; the primary responsibility for organising
facilities is vested in regional education authorities who are required
to secure that ' adequate and efficient provision ' of school education
is made for their area. Section 29 (1) of the 1962 Act provided that:
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in the exercise and performance of their powers and duties under
this Act, the Secretary of State and education authorities shall have
regard to the general principle that, so far as is compatible with the
provision of suitable instruction and training and the avoidance of
unreasonable public expenditure, pupils are to be educated in
accordance with the wishes of their parents.

15. Successive Education Acts have empowered the Secretary of
State for Scotland ' to make regulations prescribing the standards and
general requirements to which every education authority shall conform ' in discharging its functions. According to the Government,
he is not thereby permitted to change the substantive law on a
teacher's right to administer corporal punishment, which would
require primary legislation. There are, in fact, no statutory provisions
governing the use of corporal punishment and the utilisation of this
method of discipline is a matter for the discretion of the individual
teacher, subject only to the limits set by the Common Law and to any
particular conditions in his contract of employment.
16. Following agreement in principle that the teaching profession
should be encouraged to move towards the gradual elimination of
corporal punishment as a means of discipline in schools, a consultative body-the Liaison Committee on Educational Matters, on
which the Scottish Education Department, the Association of
Directors of Education and the teachers' associations were represented
-prepared in 1968 a booklet entitled ' Elimination of Corporal
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Punishment in Schools: Statement of Principles and Code of
Practice '. The Code reads as follows :
Until corporal punishment is eliminated its use should be subject to
the following results :
(i) It should not be administered for failure or poor performance
in a task, even if the failure (e.g. errors in spelling or calculation, bad homework, bad handwriting, etc.) appears to be due
not to lack of ability or any other kind of handicap but to
inattention, carelessness or laziness. Failure of this type may
be more an educational and social problem than a disciplinary
one, and may require remedial rather than corrective action.
(ii) Corporal punishment should not be used in infant classes. Its
elimination from infant classes should be followed by progressive
elimination from other primary classes.
(iii) In secondary departments, only in exceptional circumstances
should any pupil be strapped by a teacher of the opposite sex
or girls be strapped at all.
(iv) Corporal punishment should not be inflicted for truancy or
lateness unless the head teacher is satisfied that the child and
not the parent is at fault.
(v) The strap should not be in evidence, except when it is being
used to inflict corporal punishment.
(vi) Where used, corporal punishment should be used only as a
last resort, and should be directed to punishment of the wrongdoer and to securing the conditions necessary for order in the
school and for work in the classroom.
(vii) It should normally follow previous clear warning about the
consequences of a repetition of misconduct.
(viii) Corporal punishment should be given by striking the palm of
the pupil's hand with a strap and by no other means whatever.

17. The above-mentioned booklet, whose issue was welcomed
by the Secretary of State for Scotland, was sent to all education
authorities in February 1968. The Code of Practice, which was
reissued in 1972, has no statutory force; however, the courts might be
expected to have regard thereto in civil or criminal proceedings
concerning an allegedly unlawful use of corporal punishment, and
failure to observe it might be relevant in disciplinary proceedings.
The authorities take the view that, within the guidelines set by the
Code, it is for the teachers in each school to determine the disciplinary
measures needed in the school. The Code is not incorporated into
the contracts of employment of teachers in the Strathclyde or Fife
Education Authority areas, although they have been recommended
to abide by it.
18. In 1974, the Secretary of State for Scotland appointed an
independent committee of enquiry (' the Pack Committee ') to
investigate indiscipline and truancy in Scottish schools. The Committee, which reported in 1977, was of the opinion 'that corporal
punishment
as was envisaged in 1968, disappear by a
process of gradual elimination rather than by legislation '.
The Government remain committed to a policy aimed at abolishing
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Convention of Scottish Local Authorities has been considering, inter European
alia, the introduction of alternative sanctions and there are, in fact, Court of
Human
some schools in which the use of corporal punishment has ceased or
Rights
will soon be abandoned. However, its continued use by teachers is
apparently, according to a recent opinion survey, favoured by a large
majority of Scottish parents and, according to the Pack Committee's
report, by pupils, who even prefer it to some other forms of punishment.
19. Under regulation 4 of the Schools General (Scotland) Regulations 1975, an education authority may exclude a pupil from
school if ' the parent of the pupil refuses or fails to comply, or to
allow the pupil to comply, with the rules, regulations or disciplinary
requirements of the school '.
Under section 35 of the 1962 and of the 1980 Education (Scotland)
Acts, if a child fails ' without reasonable excuse ' to attend school
regularly, the parent is guilty of an offence; unless the court otherwise
determines, a child is deemed to have so failed if he has been
required to discontinue his attendance on account of ' his parent's
refusal of failure to comply ' as aforesaid.

PROCEEDINGS BEFORE THE COMMISSION
20. Mrs. Campbell applied to the Commission on 30 March 1976
and Mrs. Cosans on 1 October 1976. Each applicant maintained that
the use of corporal punishment as a disciplinary measure in the
school attended by her child constituted treatment contrary to
Article 3 of the Convention and also failed to respect her right as a
parent to ensure her son's education and teaching in conformity with
her philosophical convictions, as guaranteed by the sentence of
Article 2 of Protocol No. 1. Mrs. Cosans further contended that
Jeffrey's suspension from school violated his right to education,
protected by the first sentence of the last-mentioned Article.
21. Both applications were declared admissible by the Commission
on 15 December 1977.
In its report of 16 May 1980 (3 E.H.R.R. 531), the Commission
expressed the opinion :
-

-

by nine votes to five, that there had been, as regards both
applicants, a violation of the second sentence of Article 2 of
Protocol No. 1;
by eight votes to one, with five abstentions, that it was not
necessary to consider whether there had been a separate violation
of the first sentence of the said Article 2, as claimed by Mrs.
Cosans;
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SUBMISSIONS MADE BY THE GOVERNMENT TO THE
COURT
22. At the hearings on 25 September 1981, the Government
maintained the submissions set out in their memorial, whereby they
had requested the Court:
(1) With regard to Article 2 of Protocol No. 1

(i) To decide and declare that the facts of the two cases disclose
no breach by the United Kingdom of their obligations under
the second sentence of Article 2 of the Protocol;
(ii) (a) To decide and declare that the facts and circumstances
of the suspension of Jeffrey Cosans from school disclose
no breach by the United Kingdom of their obligations
under the first sentence of Article 2 of the Protocol;
(b) alternatively, if and in so jar as a breach of the second
sentence of Article 2 of the Protocol is found, to decide
and declare that it is unnecessary to examine the question
as to whether the facts and circumstances complained of
constitute a separate violation of the first sentence of
Article 2 of the Protocol in respect of the applicant, Mrs.
Cosans.
(2) With regard to Article 25 (1) of the Convention

To decide and declare that the applicant, Mrs. Campbell, could
not at the time of filing her application with the Commission claim
on her son's behalf that he was a victim of a violation of Article 3
of the Convention for the purposes of Article 25 (1) of the Convention.
(3) With regard to Article 3 of the Convention

To decide and declare that, in any event, the facts of the two
cases disclose no breach by the United Kingdom of Article 3 of the
Convention.

JUDGMENT*
23. The Court considers it preferable to begin by examining the
issues arising under Article 3 of the Convention, this being the
provision on which principal reliance was placed in the original
applications to the Commission.
I. THE ALLEGED VIOLATION OF ARTICLE 3 OF THE
CONVENTION
24. Mrs. Campbell and Mrs. Cosans claimed that, on account
of the use of corporal punishment as a disciplinary measure in

* Drawn up in French and English, the English text being authentic.
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school, their sons Gordon and J effrey were VIctims of a violation
of Article 3, which reads: 'No one shall be subjected to torture or
to inhuman or degrading treatment or punishment.'
The Commission found no such violation. The Government agreed
with this conclusion.
25. Neither Gordon Campbell nor Jeffrey Cosans was, in fact.
strapped with the tawse. Accordingly, the Court does not in the
present case have to consider under Article 3 an actual application
of corporal punishment.
26. However, the Court is of the opinion that, provided it is
sufficiently real and immediate, a mere threat of conduct prohibited
by Article 3 may itself be in conflict with that provision. Thus, to
threaten an individual with torture might in some circumstances
constitute at least 'inhuman treatment'.
27. Although the system of corporal punishment can cause a
certain degree of apprehension in those who may be subject to it,
the Court nevertheless shares the Commission's view that the situation
in which the applicants' sons found themselves did not amount to
' torture ' or ' inhuman treatment '. within the meaning of Article 3 :
there is no evidence that they underwent suffering of the level
inherent in these notions as they were interpreted and applied in
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IRELAND V. UNITED KINGDOM. 1

28. The Court's judgment in the TYRER case 2 does indicate certain
criteria concerning the notion of 'degrading punishment'. In the
present case, no 'punishment' has actually been inflicted. Nevertheless, it follows from that judgment that ' treatment ' itself will not be
' degrading • unless the person concerned has undergone---either in
the eyes of others or in his own eyes 3-humiliation or debasement
attaining a minimum level of severity. That level has to be assessed
with regard to the circumstances of the case. 4
29. Corporal chastisement is traditional in Scottish schools and,
indeed, appears to be favoured by a large majority of parents (see
para. 18 above). Of itself, this is not conclusive of the issue before
the Court for the threat of a particular measure is not excluded
from the category of 'degrading', within the meaning of Article 3,
simply because the measure has been in use for a long time or even
meets with general approval. 5
However, particularly in view of the above-mentioned circumstances obtaining in Scotland, it is not established that pupils at a
school where such punishment is used are, solely by reason of the
risk of being subjected thereto, humiliated or debased in the eyes of
others to the requisite degree or at all.
(1978), 2 E.H.R.R. 25, paras, 167 and 174.
v. UNITED KINGOOM (1978), 2 E.H.R.R. 1, para. 30.
s Ibid. para. 32.
4 See IRELAND V. UNITED KINGOOM, supra, note 1, paras. 162, 167 and 179-181.
5 See, mutatis mutandis, TYRER v. UNITED KINGOOM (1978), 2 E.H.R.R, J,
para. 31.
1

2 TYRER
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30. As to whether the applicants' sons were humiliated or debased
in their own eyes, the Court observes first that a threat directed to
an exceptionally insensitive person may have no significant effect
on him but nevertheless be incontrovertibly degrading; and conversely, an exceptionally sensitive person might be deeply affected
by a threat that could be described as degrading only by a distortion
of the ordinary and usual meaning of the word. In any event, in the
case of these two children, the Court, like the Commission, notes
that it has not been shown by means of medical certificates or otherwise that they suffered any adverse psychological or other effects
(see para. 13 above).
Jeffrey Cosans may well have experienced feelings of apprehension
or disquiet when he came close to an infliction of the tawse (see
para. 10 above), but such feelings are not sufficient to amount to
degrading treatment, within the meaning of Article 3.
The same applies, a fortiori, to Gordon Campbell since he was
never directly threatened with corporal punishment (see para. 9
above). It is true that counsel for his mother alleged at the hearings
that group tension and a sense of alienation in the pupil are induced
by the very existence of this practice but, even if this be so, these
effects fall into a different category from humiliation or debasement.
31. To sum up, no violation of Article 3 is established. This
conclusion renders it unnecessary for the Court to consider whether
the applicants are entitled, under Article 25 of the Convention, to
claim that their children were victims of such a violation, an issue
that was examined by the Commission and was the subject of
submissions by the Government.
11. THE ALLEGED VIOLATION OF THE SECOND SENTENCE
OF ARTICLE 2 OF PROTOCOL NO. 1
32. Article 2 of Protocol No. 1 reads as follows:
No person shall be denied the right to education. In the exercise
of any functions which it assumes in relation to education and to
teaching, the State shall respect the right of parents to ensure such
education and teaching in conformity with their own religious and
philosophical convictions.
Mrs. Campbell and Mrs. Cosans alleged that their rights under
the second sentence of this Article were violated on account of the
existence of corporal punishment as a disciplinary measure in the
schools attended by their children.
The Government contested, on various grounds, the conclusion of
the majority of the Commission that there had been such a violation.
33. The Government maintained in the first place that functions
relating to the internal administration of a school, such as discipline,
were ancillary and were not functions in relation to ' education ' and
to ' teaching ', within the meaning of Article 2, these terms denoting
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the provision of facilities and the imparting of information, respectively.
The Court would point out that the education of children is the
whole process whereby, in any society, adults endeavour to transmit
their beliefs, culture and other values to the young, whereas teaching
or instruction refers in particular to the transmission of knowledge
and to intellectual development.
It appears to the Court somewhat artificial to attempt to separate
off matters relating to internal administration as if all such matters
fell outside the scope of Article 2. The use of corporal punishment
may, in a sense, be said to belong to the internal administration of a
school, but at the same time it is, when used, an integral part of the
process whereby a school seeks to achieve the object for which it was
established, including the development and moulding of the character
and mental powers of its pupils. Moreover, as the Court pointed out
in KJEWSEN, BUSK MADSEN AND PEDERSEN,6 the second sentence of
Article 2 is binding upon the contracting States in the exercise
of ' each and every ' function that they undertake in the sphere of
education and teaching, so that the fact that a given function may be
considered to be ancillary is of no moment in this context.
34. The Government further argued that in Scotland the ' functions ' assumed by central or local government in the educational
field did not extend to matters of discipline.
It may be true that the day-to-day maintenance of discipline in
the schools in question is left to the individual teacher; when he
administers corporal punishment he is exercising not a power
delegated to him by the State but a power vested in him by the
Common Law by virtue of his status as a teacher, and the law in this
respect can be changed only by Act of Parliament (see paras. 12, 15
and 17 above). Nevertheless, in regard to education in Scotland, the
State has assumed responsibility for formulating general policy (see
para. 14 above) and the schools attended by the applicants' children
were State schools. Discipline is an integral, even indispensable, part
of any educational system, with the result that the functions assumed
by the State in Scotland must be taken to extend to questions of
discipline in general, even if not to its everyday maintenance. Indeed,
this is confirmed by the fact that central and local authorities
participated in the preparation of the Code of Practice and that the
Government themselves are committed to a policy aimed at abolishing corporal punishment (see paras. 16 and 18 above).
35. Thirdly, in the submission of the Government, the obligation
to respect philosophical convictions arises only in relation to the
content of, and mode of conveying, information and knowledge and
not in relation to all aspects of school administration.
G KJELDSEN, BUSK MADSEN AND PEDERSEN
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As the Government pointed out, the
judgment states :

KJELDSEN, BUSK MADSEN AND

PEDERSEN

The second sentence of Article 2 implies ... that the State, in
fulfilling the functions assumed by it in regard to education and
teaching, must take care that information or knowledge included in
the curriculum is conveyed in an objective, critical and pluralistic
manner. The State is forbidden to pursue an aim of indoctrination
that might be considered as not respecting parents' religious and
philosophical convictions. That is the limit that must not be
exceeded. 7

However, that case concerned the content of instruction, whereas
the second sentence of Article 2 has a broader scope, as is shown
by the generality of its wording. This was confirmed by the Court
in the same judgment when it held that the said sentence is binding
upon the contracting States in the exercise, inter alia, of the function
' consisting of the organisation and financing of public education '. 8
And in the present case the functions assumed by the respondent
State in this area extend to the supervision of the Scottish educational
system in general, which must include questions of discipline (see
para. 34 above).
36. The Government also contested the conclusion of the majority
of the Commission that the applicants' views on the use of corporal
punishment amounted to ' philosophical convictions ', arguing, inter
alia, that the expression did not extend to opinions on internal school
administration, such as discipline, and that, if the majority were
correct, there was no reason why objections to other methods of
discipline, or simply to discipline in general, should not also amount
to' philosophical convictions'.
In its ordinary meaning the word 'convictions', taken on its own,
is not synonymous with the words ' opinions ' and ' ideas ', such as
are utilised in Article 10 of the Convention, which guarantees freedom
of expression; it is more akin to the term ' beliefs ' (in the French
text: 'convictions') appearing in Article 9-which guarantees
freedom of thought, conscience and religion-and denotes views that
attain a certain level of cogency, seriousness, cohesion and importance.
As regards the adjective 'philosophical ', it is not capable of
exhaustive definition and little assistance as to its precise significance
is to be gleaned from the travaux preparatoires. The Commission
pointed out that the word ' philosophy ' bears numerous meanings:
it is used to allude to a fully-fledged system of thought or, rather
loosely, to views on more or less trivial matters. The Court agrees
with the Commission that neither of these two extremes can be
adopted for the purposes of interpreting Article 2 : the former
would too narrowly restrict the scope of a right that is guaranteed
r Para. 53.
• Para. 50.
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to all parents and the latter might result in the inclusion of matters
of insufficient weight or substance.
Campbe/1
Having regard to the Convention as a whole, including Article 17, & Cosans
v. United
the expression ' philosophical convictions ' in the present context Kingdom
denotes, in the Court's opinion, such convictions as are worthy of European
respect in a ' democratic society ' 9 and are not incompatible with Court of
Human
human dignity; in addition, they must not conflict with the fundaRights
mental right of the child to education, the whole of Article 2 being
Judgment
dominated by its first sentence. 10
The applicants' views relate to a weighty and substantial aspect of
human life and behaviour, namely the integrity of the person, the
propriety or otherwise of the infliction of corporal punishment and
the exclusion of the distress which the risk of such punishment
entails. They are views which satisfy each of the various criteria
listed above; it is this that distinguishes them from opinions that
might be held on other methods of discipline or on discipline in
general.
37. The Government pleaded, in the alternative, that the obligation to respect the applicants' convictions had been satisfied by the
adoption of a policy of gradually eliminating corporal chastisement.
They added that any other solution would be incompatible with
the necessity of striking a balance between the opinions of supporters
and opponents of this method of discipline and with the terms of the
reservation of Article 2 made by the United Kingdom at the time
of signing the Protocol. which reads:
... in view of certain provisions of the Education Acts in force in
the United Kingdom, the principle affirmed in the second sentence
of Article 2 is accepted by the United Kingdom only so far as it is
compatible with the provision of efficient instruction and training,
and the avoidance of unreasonable public expenditure.
The Court is unable to accept these submissions.
(a) Whilst the adoption of the policy referred to clearly foreshadows a move in the direction of the position taken by the
applicants, it does not amount to 'respect ' for their convictions. As
is confirmed by the fact that, in the course of the drafting of
Article 2, the words 'have regard to' were replaced by the word
' respect ', 11 the latter word means more than ' acknowledge ' or ' take
into account'; in addition to a primarily negative undertaking, it implies some positive obligation on the part of the State. 12 This being
so, the duty to respect parental convictions in this sphere cannot be
overridden by the alleged necessity of strikng a balance between the
9

See

YOUNG, JAMES AND WEBSlER V. UNITED KINGDOM

para. 63.
10

See KJELDSEN,

711, para. 52.
11

12

BUSK MADSEN AND PEDERSEN

See Document CDH (67) 2, p. 163.
See, mutatis mutandis, MARCKX v.

para. 31.

v.

(1981),

DENMARK

BELGIUM

(1979),

4 E.H.R.R. 38,

(1976), 1

E.H.R.R.

2 E.H.R.R. 330,
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conflicting views involved, nor is the Government's policy to move
gradually towards the abolition of corporal punishment in itself
sufficient to comply with this duty.
(b) As regards the United Kingdom reservation, the Court notes
that the provision of domestic law cited in the present case by the
Government is section 29 (1) of the Education (Scotland) Act 1962
(see para. 14 above). Under Article 64 of the Convention, a reservation in respect of any provision is permitted only to the extent
that any law in force in a State's territory at the time when the
reservation is made is not in comformity with the provision. The
Protocol was signed on behalf of the United Kingdom on 20 March
1952. However, section 29 (1) was no more than a re-enactment of an
identical provision in the Education (Scotland) Act 1946 and therefore goes no further than a law in force at the time when the
reservation was made.
The Court accepts that certain solutions canvassed-such as the
establishment of a dual system whereby in each sector there would
be separate schools for the children of parents objecting to corporal
punishment-would be incompatible, especially in the present
economic situation, with the avoidance of unreasonable public expenditure. However, the Court does not regard it as established that
other means of respecting the applicants' convictions, such as a
system of exemption for individual pupils in a particular school,
would necessarily be incompatible with ' the provision of efficient
instruction and training, and the avoidance of unreasonable public
expenditure'.
38. Mrs. Campbell and Mrs. Cosans have accordingly been victims
of a violation of the second sentence of Article 2 of Protocol No. 1.
Ill. THE ALLEGED VIOLATION OF THE FIRST SENTENCE
OF ARTICLE 2 OF PROTOCOL NO. 1

39. Mrs. Cosans alleged that, by reason of his suspension from
school (see para. 10-11 above), her son Jeffrey had been denied the
right to education, contrary to the first sentence of Article 2.
The Commission found it unnecessary to examine this issue, considering it to be absorbed by the finding of a violation of the second
sentence. The Government, in an alternative plea, accepted this view
but their principal submission was that the right of access to
educational facilities which is guaranteed by the first sentence may
be made subject to reasonable requirements and that, since Jeffrey's
suspension was due to his and his parents' refusal to accept such a
requirement, there had been no breach.
40. The Court considers that it is necessary to determine this
issue. Of course, the existence of corporal punishment as a disciplinary measure in the school attended by her son Jeffrey underlay
both of Mrs. Cosans's allegations concerning Article 2, but there is
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a substantial difference between the factual basis of her two claims.
In the case of the second sentence, the situation complained of was
attendance at a school where recourse was had to a certain practice,
whereas, in the case of the first sentence, it was the fact of being
forbidden to attend; the consequences of the latter situation are
more far-reaching than those of the former. Accordingly, a separate
complaint, and not merely a further legal submission or argument,
was involved.U
Again, Article 2 constitutes a whole that is dominated by its first
sentence, the right set out in the second sentence being an adjunct
of the fundamental right to education. 14
Finally, there is also a substantial difference between the legal
basis of the two claims, for one concerns a right of a parent and
the other a right of a child.
The issue arising under the first sentence is therefore not absorbed
by the finding of a violation of the second.
41. The right to education guaranteed by the first sentence of
Article 2 by its very nature calls for regulation by the State, but
such regulation must never injure the substance of the right nor
conflict with other rights enshrined in the Convention or its
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The suspension of J effrey Cosans-which remained in force for
nearly a whole school year-was motivated by his and his parents'
refusal to accept that he receive or be liable to corporal chastisement
(see paras. 10-11 above). His return to school could have been
secured only if his parents had acted contrary to their convictions.
convictions which the United Kingdom is obliged to respect under
the second sentence of Article 2 (see paras. 35-36 above). A condition
of access to an educational establishment that conflicts in this way
with another right enshrined in Protocol No. 1 cannot be described
as reasonable and in any event falls outside the State's power of
regulation under Article 2.
There has accordingly also been. as regards Jeffrey Cosans. breach
of the first sentence of that Article.
IV. THE APPLICATION OF ARTICLE 50 OF THE
CONVENTION
42. Counsel for Mrs. Cosans stated that, should the Court find a
violation of the Convention and/or Protocol No. 1. his client would
seek just satisfaction under Article 50 in respect of moral damage
and legal costs, but he did not quantify her claim. The Lord
13 See, mutatis mutandis, LE COMP'IE, VAN LEUVEN AND DE MEYERE v. BELGIUM
(1981), 4 E.H.R.R. 1, para. 38.
14 See KJELDSEN, BUSK MADSEN AND PEDERSEN V. DENMARK (1976), 1 E.H.R.R.
711, para. 52.
15 See BELGIAN LINGUISTIC CASE (NO. 2) (1968), 1 E.H.R.R. 252, para. 5.
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Advocate, for the Government, reserved his position, as did counsel
for Mrs. Campbell.
Accordingly, although it was raised under rule 47 bis of the Rules
of Court, this question is not yet ready for decision. The Court must
therefore reserve it and fix the further procedure, taking due account
of the possibility of an agreement between the respondent State and
the applicants.
For these reasons, THE COURT holds:
1. unanimously, that no violation of Article 3 of the
Convention is established;
2. by six votes to one, that there has been, with respect
to Mrs. Campbell and Mrs. Cosans, breach of the second
sentence of Article 2 of Protocol No. 1;
3. by six votes to one, that there has been, as regards
Jeffrey Cosans, breach of the first sentence of the lastmentioned Article;
4. unanimously, that the question of the application of
Article 50 of the Convention is not ready for decision;
(a) accordingly reserves the whole of the said question;
(b) invites the Commission to submit to the Court, within
two months from the delivery of the present judgment, the Commission's written observations on the
said question and, in particular, to notify the Court
of any friendly settlement at which the Government
and the applicants may have arrived;
(c) reserves the further procedure and delegates to the
President of the Chamber power to fix the same if
need be.

Partly Dissenting Opinion of Judge Sir Vincent Evans
1. I agree that no violation of Article 3 of the Convention is
established.

2. In my opinion, however, the majority of the Court have given
too wide an interpretation to Article 2 of Protocol No. 1 and I regret
that I cannot share their view that there has been a breach of that
Article. Even if their interpretation were correct, it would be my
opinion that there has been no violation in view of the reservation
to the second sentence of Article 2 made by the United Kingdom
on signature of the Protocol.
3. In the previous two cases in which the application of Article 2
has been in issue, the Court has found it indispensable to have
recourse to the negotiating history of the Article as an aid to the
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interpretation of what is undeniably a very difficult text. 16 In the
JELDSEN, BUSK MADSEN AND PEDERSEN CASE, the Court, observed that Campbe/1
the travaux preparatoires are ' without doubt of particular conse- & Cosans
v. United
quence in the case of a clause that gave rise to such lengthy and Kingdom
impassioned discussions'. In both the cases cited, the Court after European
recourse to the travaux, adopted, in respects relevant to the present Court of
Human
case, a restrictive view of the aim of the second sentence of Article
Rights
2. In the KJELDSEN, BUSK MADSEN AND PEDERSEN case (in which
Partly
parents sought unsuccessfully to have their children exempted from Dissenting
Opinion
sex education in State schools on the ground that it was contrary to
their beliefs as Christian parents) this was that the State is for- Sir(Judge
Vincent
bidden to pursue an aim of indoctrination that might be considered
Evans)
as not respecting parents' religious and philosophical convictions.
' That ', said the Court, 'is the limit that must not be exceeded'
and consequently i! was held that legislation which ' in no way
amount [ed] to an attempt at indoctrination aimed at advocating a
specific kind of sexual behaviour ' did not offend the applicants'
religious and philosophical convictions to the extent forbidden by
the second sentence of Article 2. 11 In the BELGIAN LINGUISTIC case
it was held that this provision did not require of States that they
should, in the sphere of education and teaching, respect parents'
linguistic preferences, but only their religious and philosophical convictions and that to interpret the terms ' religious ' and ' philosophical ' as covering linguistic preferences would amount to a distortion
of their ordinary and usual meaning and read into the Convention
something that was not there. 18
4. In the course of the preparatory work on Article 2 in the
Consultative Assembly of the Council of Europe the expression
' philosophical convictions ' was criticised as being so vague that it
should not be inserted in a legal instrument purporting to protect
human rights. But this very criticism evoked from Mr. Teitgen, the
Rapporteur of the Consultative Assembly's Committee on Legal and
Administrative Questions to which a draft of the Protocol had been
referred for advice, a very emphatic explanation in the light of which
the text of Article 2 was finally settled and the Protocol adopted and
opened for signature. Mr. Teitgen made it clear that the intention
was to protect the rights of parents against the use of educational
institutions by the State for the ideological indoctrination of children. 19
This was precisely the interpretation put upon the text by the Court
in the KJELDSEN, BUSK MADSEN AND PEDERSEN case (see para. 3 above).
In the light of this background, my understanding of the second
16 BELGIAN LINGUISTIC CASE (NO. 2) (1968), 1 E.H.R.R.
KJELDSEN, BUSK MADSEN, AND PEDERSEN V. DENMARK (1976),

252, paras. 3-6;
1 E.H.R.R. 711,

paras. 50-54.
11 Loc. cit. paras. 53-54.
1s Loc. cit. para. 6.
19 Official Report of the Thirty-Fifth Sitting of the Consultative Assembly,
8 December 1951, Collected Edition V, pp. 1229-1230.
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sentence of Article 2 is that it is concerned with the content of
information
and knowledge imparted to the child through education
Campbell
& Cosans
and teaching and the manner of imparting such information and
V. United
knowledge and that the views of parents on such matters as the use
Kingdom
of
corporal punishment are as much outside the intended scope
European
of the provision as are their linguistic preferences. If there had been
Court of
Human
any intention that it should apply to disciplinary measures, and to the
Rights
use of corporal punishment in particular, it is inconceivable that the
Partly
Dissenting implications of this would not have been raised in the course of the
Opinion
lengthy debates that preceded its adoption.
(Judge
5. An interpretation of the second sentence of Article 2 extending
Sir Vincent
Evans)
its application beyond its intended scope could give rise to very
considerable difficulties in practice. The maintaining of discipline is
certainly an integral part of the educational system, as the majority
of the Court have observed. So are many other matters relating to
the provision of educational facilities and the internal administration
of schools, as distinct from the content of the instruction given. If the
sentence in question is interpreted in a sense wide enough to cover
the views of parents opposed to corporal punishment, I do not see
how it can reasonably be applied so as to exclude from its scope all
manner of other strongly held views regarding the way in which
schools are organised and administered. There may be very strongly
held beliefs on such matters as the segregation of sexes, the streaming
of pupils according to ability or the existence of independent
schools, which could be claimed to have a religious or philosophical
basis. The view in favour of the abolition of independent schools,
for example, could be regarded as a philosophical conviction on the
part of those who believe in the ideology of egalitarianism. It would
surely create problems which were never intended by the authors
of the Protocol if different and inevitably conflicting opinions of this
order had to be accommodated within the State's educational system.
There is an important difference between the kind of convictions
which it is my understanding that Article 2 was aimed to protect
and views of the kind just mentioned. Different religious and
philosophical convictions relating to the content of instruction can be
duly respected in the teaching process by presenting information in
an objective way. But in regard to such matters as the segregation
of the sexes, streaming and the abolition of independent schools,
there would be insuperable practical difficulties in respecting equally
the views of those who are opposed to and those who favour one
system or the other. As Mr. Renton quite rightly foresaw in his
comments in the Consultative Assembly on the draft Protocol, 'We
are getting into very deep water when we start talking along those
lines '. 20
1982

2o Official Report of the Thirty-Fourth Sitting of the Consultative Assembly,
7 December 1951, Collected Edition V, p. 1215.
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6. However, even if the wider interpretation of the second sentence
of Article 2 adopted by the Court in the present case were correct,
it would be my opinion that there has been no violation of this
provision in view of the reservation made by the United Kingdom on
signature of the Protocol. The reservation reads as follows :
In view of certain provisions of the Education Acts in force in the
United Kingdom, the principle affirmed in the second sentence of
Article 2 is accepted by the United Kingdom only so far as it is
compatible with the provision of efficient instruction and training,
and the avoidance of unreasonable public expenditure.
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In respect of the United Kingdom, Article 2 must be interpreted Sir Vincent
Evans)
and applied as modified by the reservation. This means that the

obligation thereunder to respect the right of parents has been assumed
by the United Kingdom only so far as this can be done compatibly
with the provision of efficient instruction and training and the
avoidance of unreasonable public expenditure.
7. In the light of the interpretation put by them on the second
sentence of Article 2, the majority of the Court have held that the
Government's policy to move gradually towards the abolition of
corporal punishment is not in itself sufficient to comply with their
duty to respect parental convictions. It is implicit in the Court's
judgment that some more positive means of respecting the applicants'
convictions is called for by the sentence in question. If so, it is my
view that the State is entitled to invoke its reservation unless it is
shown that some other practical solution is available which is compatible with both the provision of efficient instruction and training
and the avoidance of unreasonable public expenditure. In the course
of the proceedings, only three possible solutions have been canvassed
which, apart from the reservation, would sufficiently comply with the
State's obligation as interpreted by the Court. These are1. that separate schools should be provided within the State
educational system for children of parents who object to
corporal punishment;
2. that separate classes within the same school should be
provided for such children;
3. that a system should be established in which children in the
same class should be treated differently according to the views
and wishes of their parents.
The Court accepts that the first solution would be incompatible with
the avoidance of unreasonable public expenditure, especially in the
present economic situation. The second solution too would surely
involve unreasonable expense and hardly be compatible with the
provision of efficient instruction and training. Moreover, in this
connection the wider implications of the Court's interpretation
discussed in paragraph 5 above must be borne in mind. There
remains the third possible solution referred to above. The Court was
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informed at the oral hearing that at least some members of the
Commission held the view that this would, for many reasons, not be
a practical solution. I agree with this view. It seems to me essential
that any system of discipline in a school should be seen to be fair
and capable of being fairly administered, otherwise a sense of
European
injustice will be generated with harmful consequences both for the
Court of
Human
upbringing of the individual and for harmonious relations within
Rights
the group. It will also place the teacher in an impractical position
Partly
Dissenting to administer discipline fairly if children in the same class have to
Opinion
be treated differently according to the views of their parents. It has
(Judge
been
pointed out that, where corporal punishment is used, exceptions
Sir Vincent
Evans)
are in any event made in respect of girls and children suffering from
a disability. I believe that children will readily understand the reasons
for this, but I think they are likely to regard it as arbitrary and
unjust if Johnny is exempted simply because his Mum or Dad says so.
8. For these reasons I am not satisfied that there is available a
practical system for exempting individual pupils from corporal
punishment at the wish of their parents which would be compatible
both with the provision of efficient instruction and training and with
the avoidance of unreasonable public expenditure. In these circumstances the reservation made by the United Kingdom to the second
sentence of Article 2 applies.
9. I conclude therefore that there has been no breach of the second
sentence of Article 2.
10. There remains the question whether there has been a breach
of the first sentence of Article 2 in the case of J effrey Cosans on
account of his suspension from school. In its judgment in the BELGIAN
LINGUISTIC case, 21 the Court interpreted the first sentence as
guaranteeing a right of access to educational institutions existing at a
given time, but recognised that the right to education so guaranteed
by its very nature calls for regulation by the State provided that
' such regulation must never injure the substance of the right to
education nor conflict with other rights enshrined in the Convention '.
It is implicit in this that the right of access may be made subject to
reasonable requirements, including acceptance of the rules, regulations and disciplinary requirements of the school. Since in my
view, contrary to that of the majority of the Court, the disciplinary
requirements which Jeffrey Cosans and his parents refused to accept
did not violate the second sentence of Article 2, I do not find that
there has been a breach of the first sentence of that Article.
1982
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(1968), 1 E.H.R.R. 252, paras. 4-5.
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Mummery J., Mr. J. D. Daly
and Mr. T. C. Thomas

Discrimination, Sex—Employment—Less favourable treatment—Woman
subjected to harassment at work—Industrial tribunal finding
employers would treat man no differently—Whether perverse—Sex
Discrimination Act 1975 (c. 65), s. 1(1) (a)
The employee complained to her employers about pictures of
naked women displayed in the workplace by male fellow
employees, which she found offensive. The employers failed to
deal with her complaint properly and failed to deal with the
hostility and ridicule to which the employee was subjected by
fellow employees when they found out about her complaint. On
the employee's complaint of unlawful discrimination on the
ground of her sex, the industrial tribunal held that the employers
would have treated a man no differently than they had the
employee and that, accordingly, there was no discrimination
within the meaning of section 1(1) (a) of the Sex Discrimination
Act 1975.1
On appeal by the employee:—
Held, dismissing the appeal, that whether continuing to allow
the display of pictures and failing to deal properly with the
employee's complaint constituted less favourable treatment of the
employee on the ground of her sex depended upon the particular
facts of the case; that the appeal tribunal had to be extremely
cautious not to conclude that a decision of an industrial tribunal
was flawed because the appeal tribunal itself would have reached
a different conclusion on the evidence and the industrial tribunal's
decision had to be looked at broadly and fairly to see if the
reasons given were sufficiently expressed to inform the parties as
to why they won or lost and to enable them to identify any error
of law in reaching the conclusion; and that, since the industrial
tribunal had correctly directed itself as to the law and the relevant
factors and, viewed broadly and fairly, its decision was not
perverse, the appeal tribunal could not interfere (post,
pp. 542C-F, 543B-C).

Porcelli v. Strathclyde Regional Council [1986] I.C.R. 564, Ct.
of Sess. considered.
G

The following case is referred to in the judgment:
Porcelli v. Strathclyde Regional Council [1986] I.C.R. 564, Ct. of Sess.
No additional case was cited in argument.

from an industrial tribunal sitting at Manchester.
The applicant employee, Miss Annette Stewart, complained by
originating application that she had been unfairly dismissed by her
employers, Cleveland Guest (Engineering) Ltd., and that she had been
unlawfully discriminated against on the ground of her sex in the course of
APPEAL

' Sex Discrimination Act 1975, s. l(l)(o): see post, p. 537c.
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her employment. By a decision sent to the parties on 21 July 1993 the
industrial tribunal held that the employee had been unfairly dismissed but
that the employers had not discriminated against her.
By notice of appeal dated 16 August 1993 the employee appealed on
the grounds, inter alia, that (1) the industrial tribunal had misunderstood,
or misapplied to the facts found, Porcelli v. Strathclyde Regional Council
[1986] I.C.R. 564; and (2) it was perverse for the industrial tribunal to
hold otherwise than that a woman was more vulnerable to the display of
pictures of nude women than a man.
The facts are stated in the judgment.
Tess Gill for the employee.
The employers were not present or represented.
Cur. adv. vult.

23 June. The following judgment of the appeal tribunal was handed
down.
MUMMERY J. This is an appeal from the decision of the industrial
tribunal held at Manchester on 3 March and 26 April 1993. For full
reasons, notified to the parties on 21 July 1993, the tribunal unanimously
decided that the employers, Cleveland Guest (Engineering) Ltd., did not
discriminate against the applicant, Miss Annette Stewart, on the ground
of her sex in the course of her employment:
"by subjecting her to a detriment, namely by continuing to permit the
display of pictures of partially clothed and nude women in her
workplace when they knew that the display was offensive to her or
by failing to deal with her complaints properly or at all."
The applicant was dissatisfied with that decision and appealed, with
the support of the Equal Opportunities Commission, by a notice of
appeal dated 16 August 1993. The only grounds of appeal pursued at the
hearing were that the industrial tribunal had misunderstood or misapplied
to the facts of the case the decision of the Court of Session in Porcelli v.
Strathclyde Regional Council [1986] I.C.R. 564 and that the decision of the
tribunal dismissing the applicant's complaint under the Sex Discrimination
Act 1975 was perverse in the sense that no reasonable tribunal, acting on
the facts found and in accordance with the law, would reach that decision.
The applicant argued her case in person before the industrial tribunal.
On this appeal she has had the benefit of representation by Ms Gill. That
representation was also of benefit to this appeal tribunal since, with the
assistance of a well structured outline argument, Ms Gill presented the
case with care and skill. Unfortunately, the appeal tribunal suffered from
the disadvantage that the employers chose not to appear or be represented.
We have not, therefore, had the advantage of hearing argument against
Ms Gill's submissions. The extent of that disadvantage can only be fully
appreciated by those who sit daily deciding applications and appeals
which, in this area of law, are sometimes novel and difficult.
The employers did not pursue their own appeal against the decision
reached by the industrial tribunal at the same hearing that the applicant
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had been unfairly dismissed. We were informed by Ms Gill that the reason
for the employers' loss of interest and failure to participate further in
these proceedings is that they have gone into receivership. There has been
a further hearing on remedies at which, we are told, the applicant was
awarded £11,000 for unfair dismissal. In these circumstances this appeal
is solely concerned with a short, but by no means easy, point on sex
discrimination.
The law
The relevant law is contained in three sections of the Sex
Discrimination Act 1975 and in one judicial decision. Section 1(1) (a) of
the Act of 1975 provides:
"A person discriminates against a woman in any circumstances
relevant for the purposes of any provision of this Act if—(a) on the
ground of her sex he treats her less favourably than he treats or
would treat a man . . ."
By virtue of section 5(3) a comparison of the cases of persons of different
sex under section 1(1) must be such that the relevant circumstances in the
one case are the same, or not materially different, in the other.
Discrimination in the employment field is dealt with in Part II of the
Act of 1975. By virtue of section 6(2) (b) it is unlawful for a person, in the
case of a woman employed by him at an establishment in Great Britain,
to discriminate against her "by dismissing her, or subjecting her to any
other detriment."
It is unnecessary to refer to any of the provisions relating to indirect
discrimination since that point has not been pursued as a ground of
appeal.
All the words used in the provisions quoted are ordinary English
words. They are not terms of art. They are not given any special statutory
meaning by the interpretation section in the Act of 1975.
The only authority cited on the interpretation of these provisions is the
decision of the Court of Session in PorcelH v. Strathclyde Regional Council
[1986] I.C.R. 564. In that case, as in this case, there were complaints of
acts of sexual harassment of a woman by fellow male employees at work.
On the complaint against the employers of unlawful discrimination on the
ground of sex contrary to section 1(1)(a) and section 6(2)(6) of the Act
of 1975 the industrial tribunal found the conduct of the male employees
subjected the applicant to a detriment, but rejected the complaint of sex
discrimination on the grounds that it could not be said that the employers,
through the male employees, had treated the woman employee less
favourably than they would have treated a man within the meaning of
section 1(1)(a). The applicant successfully appealed against that decision
to the Employment Appeal Tribunal. The employers unsuccessfully
appealed against the decision of the appeal tribunal to the Court of
Session. Ms Gill submitted that an important similarity between that case
and this case is that industrial tribunal accepted the employee's allegations
that she had been subjected to detriment, but rejected the allegation that
the employers had discriminated against her by treating her less favourably
than they would have treated a man in the same circumstances.
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The three judgments in Porcelli contain an illuminating analysis of the
relevant provisions of the Act of 1975. The following points on the
interpretation of the provisions are relevant to the present case.
(1) In a case of alleged sexual harassment the relevant question, in
statutory terms, is: Was the applicant less favourably treated on the
ground of her sex than a man was or would have been treated? As Lord
Brand observed, at p. 576:
"If that question is answered in the affirmative, there was
discrimination within the meaning of the Act and it was conceded by
counsel for the employers that, in the present case, if there was
discrimination, it was to the detriment of the applicant."
(2) That primary question can be helpfully broken down into three
separate but interrelated elements.
(a) Treatment. What was the treatment meted out to the applicant?
(b) Comparator. Was the treatment meted out to the applicant less
favourable than was or would have been meted out to a man in a similar
position to her?
(c) Sex. Was the treatment, or any material part of it, meted out to
the applicant less favourable on the ground of her sex, i.e., "because she
was a woman?" See per Lord Grieve, at p. 572E-H. Thus "if a form of
unfavourable treatment is meted out to a woman to which a man would
not be vulnerable, she has been discriminated against within the meaning
of section l(l)(a):" see per Lord Brand, at p. 576F-G.
(3) The provisions are concerned with less favourable treatment on the
ground of sex, not with the motive or objective of the person responsible
for the treatment. As the Lord President (Lord Emslie) observed, at
p. 569:
"Although in some cases it will be obvious that there is a sex related
purpose in the mind of a person who indulges in unwanted and
objectionable sexual overtures to a woman or exposes her to offensive
sexual jokes or observations that is not this case. But it does not
follow that because the campaign pursued against the applicant as a
whole had no sex related motive or objective, the treatment of the
applicant . . . which was of the nature of 'sexual harassment' is not
to be regarded as having been 'on the ground of her sex' within the
meaning of section 1(1)(a)."
The facts
The decision of the industrial tribunal examines the employee's
complaints with conscientious thoroughness. It is not necessary to repeat
the details of the decision.
It was not in dispute that the employee was employed by the employers
at an establishment in Great Britain, namely, a factory which manufactured
aeroplane parts. The employers employed between 130 and 140 people,
including about 20 women. The employee was employed in the inspection
department as an inspector from November 1989 until her dismissal on
2 March 1992.
The tribunal accepted the employee's complaint that the employers
had, through its male employees, subjected her to detriment within the
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meaning of section 6(2)(b) of the Act of 1975, but rejected her complaint
of discrimination. On this appeal Ms Gill argued that the conclusion on
detriment was a correct finding of fact on which she relies and which has
not been challenged by the employers, but asserts that the conclusion on
discrimination was perverse.
The detriment relied upon took two forms. (1) The employee had to
work in areas of the workplace where fellow male employees displayed
pictures of naked and semi-naked women which she genuinely and
reasonably found offensive. (2) When the employee made a complaint
about the display of the pictures to the management of the employers,
they failed (a) to deal with the complaint properly or within a reasonable
time; and (b) to deal with the hostility to and ridicule of the employee by
the others when they knew about her complaint.
None of those matters is in dispute on this appeal. Those heads of
detriment constitute a contravention of the Act of 1975, however, only if
they involved discrimination. The tribunal rejected the complaint of direct
discrimination on the ground that the employee had not established that
the employers had treated her less favourably than they had treated or
would treat a man. The decision of the tribunal on this point may be
summarised as follows.
(1) Display of pictures. The display of the pictures was "neutral." The
tribunal said:
"A man might well find this sort of display as offensive as the
applicant did . . . We are driven to the conclusion that the nature of
the treatment by way of display of the pictures would have been the
same to men and women."
(2) Treatment of complaint. As regards the employers' treatment of the
employee's complaint about the display of the pictures, the tribunal
concluded that the employers "would have treated a man just as badly
whether he was complaining about the display of nude women or nude
men." There was, therefore, no question of less favourable treatment of
the employee on the ground of her sex.
The employee's submissions
In support of the appeal Ms Gill made the following submissions on
behalf of the employee.
(1) Findings of fact

The industrial tribunal made many findings of fact relevant to the
complaint of sex discrimination. The employee worked in a predominantly
male environment. The employers allowed the male employees to display
calendars and other pictures of naked or semi-naked women all around
the factory and even encouraged this practice by distributing calendars of
that kind for display. Apart from an isolated retaliatory display by the
employee of a calendar with pictures of naked or semi-naked men, there
was no similar practice for the display of such pictures of men. The
"culture" or attitude of mind prevalent in the employers' workplace was
illustrated by evidence of incidents involving assaults, ridicule and
suggestive remarks directed at the employee, though not the subject of the
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sex discrimination proceedings. Her complaint to the management was
that she believed that photographs of this kind influenced the attitude and
behaviour of men towards women by portraying women as playthings for
men. Her complaint to management, coupled with a request for the
discreet removal of the pictures, was treated by the employers' works
manager and managing director as so trivial as to be not even worth reply.
Even after further complaints based on sex discrimination, the works
manager refused to accept that the employee had a genuine complaint.
Her feelings were so strong on the matter that she became upset and was
away from work suffering from depression. The employee went to her
union and the convenor raised a complaint on her behalf. The employers
then took the material down, but no explanation was given to the
workforce as to why the pictures were being taken down. Some of the
women employees went to the works manager and said that they had no
objection to the pictures. It became known that the employee had caused
the removal of the pictures with the result that there was so much hostility
to her that she resigned fearing victimisation if she returned to work. In
reply to her letter of resignation the managing director denied that the
pictures were sexually explicit or highly offensive and stated that the
employers believed that there was nothing wrong with the pictures on
display.
(2) Tribunal conclusions on discrimination
On those facts the tribunal came to the conclusion that the employee
genuinely found the display of the pictures offensive and that she was
reasonable in her complaint. She suffered a detriment. The employers
failed to deal with her legitimate complaint properly within a reasonable
period and failed to deal with the hostility to and ridicule of her by others
when they knew about it. The conditions in the workplace that had
prevailed over a number of years tended to be suggestive of the treatment
of women as sex objects, not as people. Management had encouraged a
general ethos that was male oriented.
On the other hand, the tribunal found that the display of pictures was
not aimed at women or a particular woman. No man had complained of
the display. In an important passage in the decision the tribunal stated:
"We come to the conclusion that the display itself was neutral. A man
might well find this sort of display as offensive as the employee did." The
tribunal therefore concluded that the treatment by way of display of the
pictures would have been the same to men and women. In paragraph 40
of the decision the tribunal dealt with the treatment of the employee's
complaints about the display of pictures and concluded that the employers
"would have treated a man just as badly whether he was complaining
about the display of nude women or nude men." For all those reasons the
tribunal held that the employers were not liable for any discrimination in
relation to the general display of the pictures.
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(3) Perversity
It was argued that the tribunal erred in law in finding that the
treatment of the employee was not less favourable to her on the ground
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of her sex. Reference was made to the Code of Practice on Sexual
Harassment (Commission Recommendation of 27 November 1991 on the
protection of the dignity of women and men at work (O.J. 1992 L.49, p. 3))
which includes, in the range of behaviour which constitutes sexual
harassment, conduct which "creates an intimidating, hostile or humiliating
working environment" (paragraph 2). It was argued that it was perverse
of the tribunal to conclude that the display of pictures was not aimed at
women and was sexually neutral. The display was of women in a sexually
explicit fashion in a workplace where most of the workers were men and
where there was a prevalent attitude of the men epitomised by remarks
and conduct which treated women as sex objects. The display was "gender
specific," operating in a "gender specific environment" where women, not
men, were exposed to the treatment complained of by the employee.
It was also perverse of the tribunal to conclude that a man might well
find this sort of display as offensive as the employee did. A man's
objection to such a display would be based on other grounds (e.g., moral
grounds), not on the ground of his sex. As the pictures depicted women,
and not men, a man, even one who objected to the pictures, would not
have found the pictures offensive in the same way as the employee did.
The display was not in an environment where men were in the minority
nor in an environment where men, as against women, were subjected to
suggestive remarks. The true position was that, in the words of Lord
Brand in Porcelli v. Strathclyde Regional Council [1986] I.C.R. 564, 576F,
this form of treatment was unfavourable to a woman because she was
more vulnerable to it than a man was. The conduct of the employers fell
within the definition of sexual harassment contained in paragraph 2 of the
Commission Code of Practice as:
"unwanted conduct of a sexual nature, or other conduct based on sex
affecting the dignity of women and men at work. . . . The essential
characteristic of sexual harassment is that it is unwanted by the
recipient, that it is for each individual to determine what behaviour is
acceptable to them and what they regard as offensive."
The behaviour permitted and encouraged by the employers was
unacceptable to the employee. She made her views known to the
employers. The employers failed to accept that her complaint was other
than trivial. They allowed the treatment to continue until a complaint was
received from the union. The continuance of the treatment after the
employee's complaint constituted sexual harassment.
Finally, the conclusion that a man would have been treated as badly
as the employee if he had complained about the display of nude women
did not determine the issue whether the employers treated the employee
less favourably than they treated a man by the display of pictures. If the
display of the pictures was less favourable to the employee on the ground
of her sex, the fact that a man who complained of the display would be
treated the same as the employee was irrelevant to determining whether,
in respect of the display, the employers discriminated against the employee.
Although the other acts of individual employees complained of by the
employee were held not to be in the course of employment of the
employees concerned, they all formed part of the prevalent attitude in
the workplace constituting a hostile working environment for women.
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For all those reasons Ms Gill submitted that this tribunal should
reverse the decision of the industrial tribunal, find that there had been
discrimination against the employee on the ground of her sex and remit
the matter to the industrial tribunal for a decision on remedy.

A

Conclusions

We have reached the conclusion, after careful consideration of
Ms Gill's arguments, that no error of law on the part of the industrial
tribunal has been demonstrated. In the words of Ms Gill's skeleton
argument, the main issue in this appeal is whether the display of the
pictures of women "in the circumstances of this case constituted less
favourable treatment of the employee on the ground of her sex." It cannot
be stated too emphatically that the decision in every case of this kind must
turn on its particular circumstances. It is important to state what this case
does not decide. The decision to dismiss this appeal does not mean that it
is never an act of sex discrimination for a company to allow its male
employees to display pictures of that kind in the workplace. A decision to
allow this appeal would not mean that such an employer would in every
such case be liable for sex discrimination. The crucial point is to clarify
the legal position by stating that whether or not there has been less
favourable treatment of a woman on the ground of her sex must depend
upon the particular facts of every case. The reasons for dismissing this
appeal are briefly as follows.
(1) The industrial tribunal correctly directed itself on the relevant law.
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Reference was made to Porcelli v. Strathclyde Regional Council [1986]

I.C.R. 564. The tribunal correctly directed itself to the relevant factors
identified in that decision: the tribunal identified the treatment as
continuing to permit the display of the pictures and failing to deal with
the employee's complaint properly. The tribunal asked whether that
treatment was less favourable to the employee than it was or would have
been to a man. It held that it was not.
(2) Whenever an appeal is based on the perversity ground, this tribunal
must be extremely cautious not to conclude that the decision of the
industrial tribunal is flawed because the appeal tribunal would have
reached a different conclusion on the evidence or thinks that another
industrial tribunal would have reached a different conclusion on the
evidence. An appeal should not be allowed on this ground simply because
the appeal tribunal disagrees with the industrial tribunal as to the justice
of the result, the merits of the case or the interpretation of the facts. This
tribunal should only interfere with the decision of the industrial tribunal
where the conclusion of that tribunal on the evidence before it is
"irrational," "offends reason," "is certainly wrong" or "is very clearly
wrong" or "must be wrong" or "is plainly wrong" or "is not a permissible
option" or "is fundamentally wrong" or "is outrageous" or "makes
absolutely no sense" or "flies in the face of properly informed logic." This
variety of phraseology is taken from a number of well known cases which
describe the circumstances in which this tribunal, and higher courts, have
characterised perversity. The result is that it is rare or exceptional for an
appeal to succeed on the grounds of perversity. The reason why it is a
heavy burden to discharge is that it has been recognised by those with
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wide experience and practical wisdom that there are many factual
situations arising in the field of industrial relations, including sex
discrimination, in which different conclusions may be reached by different
tribunals, all within the realm of reasonableness. It is an area in which
there may be no "right answer." The consequence of this approach, also
approved in cases of high authority, is that it is not appropriate or fruitful
to subject the language of the decision of the industrial tribunal to
"meticulous criticism" or "detailed analysis" or to trawl through it with a
"fine-tooth comb." What matters is the substance of the tribunal's
decision, looked at "broadly and fairly" to see if the reasons given for the
decision are sufficiently expressed to inform the parties as to why they
won or lost the case and to enable their advisers to identify an error of
law that may have occurred in reaching the conclusion. Viewed in that
way, the decision of the industrial tribunal is not perverse.
(3) We recognise that in this area no one is better placed to make a
decision on the facts of a particular case than the industrial tribunal. It
heard evidence from the witnesses, saw the material which the employee
found to be offensive and considered the detailed arguments on the law
and the facts. There is, of course, room for disagreement among different
groups of people, such as tribunals, as to what is or is not less favourable
treatment and as to the extent to which women in the workplace are
vulnerable to such treatment.
A lesson to be learnt from this case is that it is crucial that complaints
of the kind made by the employee are not treated as trivial. They should
be taken up, investigated and dealt with in a sympathetic and sensible
fashion. In most cases, if not all, it should be possible, by a combination
of sensitivity and common sense, so to arrange matters that the reasonable
wishes of all those concerned are accommodated. If they cannot be and
the result is proceedings of this kind, it is for the tribunal, as the
"industrial jury," to hear all the evidence and decide the case. This
tribunal only has jurisdiction to determine an appeal against the decision
of the tribunal if there is an error of law. If the error of law relied upon is
the argument that the industrial tribunal reached a decision which no
reasonable tribunal, on a proper appreciation of the facts and law, would
have reached, an overwhelming case to that effect must be made out. That
case has not been made out here.
Appeal dismissed
Leave to appeal refused.
Solicitors: Solicitor, Equal Opportunities Commission, Manchester.
C. N.

H

AB 272

AS TO THE ADMISSIBILITY OF
Application No. 22838/93
by Hermanus Joannes VAN DEN DUNGEN
against the Netherlands

The European Commission of Human Rights sitting in private on
22 February 1995, the following members being present:
Mr. H. DANELIUS, President
Mrs. G.H. THUNE
MM. G. JÖRUNDSSON
S. TRECHSEL
J.-C. SOYER
H.G. SCHERMERS
F. MARTINEZ
L. LOUCAIDES
J.-C. GEUS
M.A. NOWICKI
I. CABRAL BARRETO
J. MUCHA
D. SVÁBY
Mr. K. ROGGE, Secretary to the Chamber
Having regard to Article 25 of the Convention for the Protection
of Human Rights and Fundamental Freedoms;
Having regard to the application introduced on 12 August 1993 by
Hermanus Joannes VAN DEN DUNGEN against the Netherlands and registered
on 29 October 1993 under file No. 22838/93;
Having regard to the report provided for in Rule 47 of the Rules
of Procedure of the Commission;
Having deliberated;
Decides as follows:
THE FACTS
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THE FACTS
The applicant is a Dutch national, born in 1943, and resides at
Nijmegen, the Netherlands. Before the Commission he is represented by
Mr. B.W.M. Zegers, a lawyer practising in Volendam, the Netherlands.
The facts of the case, as submitted by the applicant, may be
summarised as follows.
On 29 January 1990 in summary proceedings before the President
of the Regional Court (Arrondissementsrechtbank) of Middelburg the S.
Foundation requested an injunction against the applicant, prohibiting
him from finding himself within 250 metres of the abortion clinic which
is run by the S. Foundation in the town of Groede, the Netherlands.
The S. Foundation alleged that the applicant, several times per
month, addressed visitors and employees, as they walked from the car
park to the clinic, trying to persuade them not to have an abortion by
way of showing them enlarged photographs of foetal remains in
combination with images of Christ, by calling abortion "child murder"
and the employees "murderers", and by handing out leaflets which also
contained the said photographs. According to the S. Foundation this led
to visitors arriving at the clinic shocked and upset, sometimes to such
an extent that treatment had to be postponed.
The applicant maintained that he did not hinder the visitors or
employees, that he left them alone if they did not accept the leaflets
handed out to them, but that in any case he had the right to try and
stop women from having an abortion, which he deems a crime against
humanity, as part of his right to freedom of expression.
The President, holding that the applicant's conduct towards the
visitors, who would in any case be in a very vulnerable state of mind
already, was impermissible and caused damage to the S. Foundation, as
it had to offer extra assistance to its patients, granted the
injunction for a period of six months.
The applicant appealed against this decision to the Court of
Appeal (Gerechtshof) of The Hague, arguing that the injunction violated
his rights to freedom of expression, freedom to manifest his religion
and freedom to liberty of movement. On 24 October 1991 the Court of
Appeal upheld the decision of the President of the Regional Court.
Following a hearing on 20 December 1992, the Supreme Court (Hoge
Raad) rejected the applicant's appeal in cassation on 26 February 1993.
In the Netherlands abortion is legal if carried out in accordance
with the conditions laid down in the Termination of Pregnancy Act (Wet
Afbreking Zwangerschap) and the Royal Decree on Termination of
Pregnancy (Besluit Afbreking Zwangerschap) based on this Act.
According to Article 1401 of the Netherlands Civil Code
(Burgerlijk Wetboek) victims of a tort are entitled to damages, but may
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also ask for a declaratory judgment or an injunction by which the
defendant is either forbidden or ordered to do something. Under Article
289 of the Code of Civil Procedure (Wetboek van Burgerlijke Rechtsvordering) the President of the Regional Court, in cases requiring
immediate measures, is competent to grant such injunctions in summary
proceedings (kort geding).
COMPLAINTS
The applicant submits that the injunction prohibiting him from
handing out leaflets and showing photographs, which aim at expressing
the applicant's religiously inspired opinions about abortion, in the
vicinity of an abortion clinic violates his rights to freedom of
thought, conscience, religion and expression. He invokes Articles 9 and
10 of the Convention.
The applicant further complains of a breach of Article 2 of
Protocol No. 4 to the Convention, as he is of the opinion that the
restriction upon his right to liberty of movement cannot be justified.
The applicant finally maintains that, as it is normal in the
Netherlands to be addressed and handed leaflets by all kinds of people
without the Dutch authorities acting against this, he is discriminated
against contrary to Article 14 of the Convention.
THE LAW
1. The applicant complains that the injunction against him prevents
him from manifesting his beliefs, invoking Article 9 (Art. 9) of the
Convention which reads, so far as relevant:
"1. Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or
belief and freedom, either alone or in community with others and
in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance. ..."
The Commission recalls that Article 9 (Art. 9) of the Convention
primarily protects the sphere of personal beliefs and religious creeds,
i.e. the area which is sometimes called the forum internum. In
addition, it protects acts which are intimately linked to these
attitudes, such as acts of worship or devotion which are aspects of the
practice of a religion or belief in a generally recognised form (cf.
No. 11308/84, Dec. 13.4.86, D.R. 46 p. 200).
However, in protecting this personal sphere, Article 9
(Art. 9) of the Convention does not always guarantee the right to
behave in the public sphere in a way which is dictated by such a
belief. The Commission has constantly held that the term 'practice' in
Article 9 para. 1 (Art. 9-1) does not cover each act which is motivated
or influenced by a religion or belief (cf. No. 11308/84 supra; No.
10358/83, Dec. 15.12.83, D.R. 37 p. 142).
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The Commission notes that the applicant's activities were
primarily aimed at persuading women not to have an abortion. The
Commission considers that the activities at issue do not constitute the
expression of a belief within the meaning of Article 9 para. 1
(Art. 9-1) of the Convention.
It follows that this part of the application is manifestly illfounded and must be rejected in accordance with Article 27 para. 2
(Art. 27-2) of the Convention.
2. The applicant also complains that the injunction against him
constitutes an interference with his right to freedom of expression
under Article 10 (Art. 10) of the Convention, and that such
interference is not justified under Article 10 para. 2 (Art. 10-2) of
the Convention. Article 10 (Art. 10) of the Convention, so far as
relevant, provides:
"1. Everyone has the right to freedom of expression. This right
shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority.
...
2. The exercise of these freedoms, since it carries with it
duties and responsibilities, may be subject to such formalities,
conditions, restrictions or penalties as are prescribed by law
and are necessary in a democratic society, ... for the protection
of the ... rights of others ..."
In the present case the applicant was prohibited from addressing
people and handing out leaflets in the direct vicinity of the abortion
clinic. The Commission considers that such a measure constitutes an
interference with the applicant's right to freedom of expression under
Article 10 para. 1 (Art. 10-1).
The Commission must next consider whether this interference was
justified under Article 10 para. 2 (Art. 10-2) of the Convention.
In the first place the Commission considers that the interference
was prescribed by law, in particular by Article 289 of the Code of
Civil Procedure and Article 1401 of the Civil Code, authorising the
President of the Regional Court in summary proceedings to grant
injunctions by which the defendant is either forbidden or ordered to
do something.
The interference was aimed at the protection of the rights of
others, namely of the S. Foundation and of the visitors to and the
employees of the clinic run by the S. Foundation. The Commission finds
therefore that the interference had a legitimate aim under Article 10
para. 2 (Art. 10-2) of the Convention.
The Commission must finally examine whether the interference was
necessary in a democratic society.
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The Commission recalls that the word "necessary" in para. 2 of
Article 10 (Art. 10) implies the existence of a "pressing social need"
and that the Contracting States have a certain margin of appreciation
in assessing whether such a need exists (cf. Eur. Court H.R., Lingens
judgment of 8 July 1986, Series A no. 103, para. 39).
The Commission further recalls that this margin of appreciation
is, however, subject to a European supervision embracing both the
legislation and the decisions applying it, even those given by an
independent court. In particular, it must be determined whether in the
light of the case as a whole the interference complained of is
"proportionate to the legitimate aim pursued" and whether the reasons
adduced by the national authorities to justify it are "relevant and
sufficient" (cf. Eur. Court H.R., Sunday Times judgment of 26 November
1991, Series A no. 217, para. 50).
The Commission notes that in the present case the injunction
against the applicant was granted for a limited duration and a
specified, limited area. The Commission notes in particular that the
injunction was not aimed at depriving the applicant of his rights under
Article 10 (Art. 10) of the Convention but merely at restricting them
in order to protect the rights of others. Taking these factors
together, the Commission finds that the interference was proportionate
to the legitimate aim pursued in that it can reasonably be considered
"necessary" for the protection of the rights of others.
It follows that this part of the application must also be
rejected as manifestly ill-founded within the meaning of Article 27
para. 2 (Art. 27-2) of the Convention.
3. The applicant further alleges a violation of his right to liberty
of movement within the meaning of Article 2 of Protocol No. 4 (P4-2)
to the Convention, which provides, so far as relevant:
"1. Everyone lawfully within the territory of a State shall ...
have the right to liberty of movement ...
3. No restrictions shall be placed on the exercise of these
rights other than such as are in accordance with the law and
necessary in a democratic society ... for the protection of the
rights and freedoms of others. ..."
The Commission finds that the interference with the applicant's
right to liberty of movement was justified under para. 3 of this
provision on the same grounds as stated in respect of the applicant's
complaint under Article 10 (Art. 10) of the Convention.
The Commission concludes therefore that this part of the
application must likewise be rejected as manifestly ill-founded within
the meaning of Article 27 para. 2 (Art. 27-2) of the Convention.
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4. Finally, the applicant complains of discrimination in respect of
his right to freedom of thought, conscience, religion, expression and
liberty of movement in that the Dutch authorities do not stop other
persons from addressing people in the street and handing out leaflets.
He invokes Article 14 of the Convention in conjunction with Articles
9 and 10 and Article 2 of Protocol No. 4 (Art. 14+9+10+P4-2) to the
Convention.
Article 14 (Art. 14) of the Convention reads as follows:
"The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground
such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national
minority, property, birth or other status."
The Commission recalls that Article 14 (Art. 14) of the
Convention has no independent existence, but plays an important role
by supplementing the other provisions of the Convention and the
Protocols. Article 14 (Art. 14) safeguards individuals, placed in
similar situations, from discrimination in the enjoyment of the rights
set forth in those other provisions.
The Commission has found above that there has been no
interference with the applicant's right to manifest his belief within
the meaning of Article 9 (Art. 9) of the Convention. It considers that
no question of discrimination arises in this respect.
The Commission furthermore notes that the applicant, when
complaining of discrimination as regards his freedom of expression and
liberty of movement, does not suggest that activities similar to those
carried out by him in the vicinity of the abortion clinic, would not
be subject to an injunction if carried out by other people. He only
refers to the distribution of leaflets in unspecified circumstances by
other kinds of people. He has thus failed to show with sufficient
clarity in what respect in his opinion the interference complained of
amounted to discrimination contrary to Article 14 (Art. 14).
The Commission therefore finds no appearance of a violation of
Article 14 of the Convention in conjunction with Article 9 or 10
(Art. 14+9+10) of the Convention or Article 2 of Protocol No. 4
(Art. 14+P4-2). It follows that this part of the application must again
be rejected as manifestly ill-founded within the meaning of Article 27
para. 2 (Art. 27-2) of the Convention.
For these reasons, the Commission by a majority
DECLARES THE APPLICATION INADMISSIBLE.
Secretary to the Second Chamber
(K. ROGGE)

President of the Second Chamber
(H. DANELIUS)

AB 278

21 E.H.R.R. 205

205

VOGT v. GERMANY
(Dismissal of teacher from civil service on account of her
political activities)
BEFORE THE EUROPEAN COURT OF HUMAN RIGHTS

(The President, Judge Ryssdal; Judges Bernhardt, Matscher, Petiti,
Martens, Morenilla, Mifsud Bonnici, Jambrek, Jungwiert, Golci.ikli.i,
Macdonald, Spielmann, De Meyer, Foighel, Loizou, Bigi (Palm),
Lopes Rocha, Gotchev, Kuris)

1996
Vogt
V.

Germany
European
Court of
Human
Rights

Series A, No. 323
Application No. 17851191
26 September 1995
The applicant was dismissed from her post as a teacher on account of her
active membership of the German Communist Party, which was
considered to be incompatible with her duty of political loyalty as a civil
servant. Relying upon Articles 10 and 11 of the Convention, and on
Article 14 taken together with Article 10, she complained that her right to
freedom of expression and to freedom of association had been infringed.
She also claimed just satisfaction under Article 50.
Held:
(1) by 17 votes to two that Article 10 of the Convention was applicable
in the present case;
(2) by 17 votes to two that there had been a violation of Article 10;
(3) unanimously that Article 11 of the Convention was applicable in the
present case;
(4) by 10 votes to nine that there had been a violation of Article 11;
(5) unanimously that it was not necessary to examine the case under
Article 14 of the Convention taken in conjunction with Article 10;
( 6) by 17 votes to two that the question of the application of Article 50
of the Convention was not ready for decision; and
consequently,
(a) reserved the said question;
(b) invited the Government and the applicant to submit, within the
forthcoming six months, their written observations on the
matter and, in particular, to notify the Court of any agreement
they may reach;
(c) reserved the further procedure and delegated to the President
the power to fix the same if need be.
1. Freedom of expression: applicability to civil servants (Art. 10).
Since the right of recruitment to the civil service was deliberately
omitted fro111 the Convention, the refusal to appoint a person as a civil
servant cannot as such provide the basis for a complaint under the
Convention. However, this does not mean that a person who has been
appointed as a civil servant cannot complain on being dismissed if that
dismissal violates one of his or her rights under the Convention. Civil
servants do not fall outside the scope of the Convention. In Articles 1 and
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14, the Convention stipulates that "everyone within [the] jurisdiction" of
the Contracting States must enjoy the rights and freedoms in Section 1
"without discrimination on any ground". Moreover, Article 11(2) in fine
confirms that as a general rule the guarantees in the Convention extend to
civil servants. Accordingly, the $tatus of permanent civil servant which the
applicant had obtained when she was appointed a secondary school
teacher did not deprive her of the protection of Article 10. [43]

2. Freedom of expression: interference; "prescribed by law"; legitimate

aim (Art. 10).

(a) The applicant had been a permanent civil servant since February
1979. She was suspended in August 1986 and dismissed in 1987, as a
disciplinary penalty, for allegedly having failed to comply with her duty
owed by every civil servant to uphold the free democratic system within
the meaning of the Basic Law. It follows that there was an interference
with the exercise of the right protected by Article 10. Such interference
constitutes a breach of Article 10 unless it was "prescribed by law",
pursued one or more legitimate aim or aims as defined in paragraph 2 and
was "necessary in a democratic society" to attain them. [44]-[45]
(b) The level of precision required of domestic legislation-which
cannot in any case provide for every eventuality-depends to a
considerable degree on the content of the instrument in question, the field
it is designed to cover and the number and status of those to whom it is
addressed. It is primarily for the national authorities to interpret and
apply domestic law. In this instance the Federal Constitutional Court and
the Federal Administrative Court had clearly defined the duty of political
loyalty imposed on all civil servants by the relevant provisions of Federal
legislation and the legislation ofthe Liinder, including section 61(2) ofthe
Lower Saxony Civil Service Act. They had held that any active
commitment on the part of a civil servant to a political party with
anti-constitutional aims was incompatible with that duty. The applicant
must have been aware of that case law. She was therefore in a position to
foresee the risks that she was running as a result of her political activities
on behalf of the D KP and her refusal to dissociate herself from that party.
The interference was therefore "prescribed by law". The mere fact that a
legal provision is capable of more than one construction does not mean
that it does not meet the requirement implied in that notion. [48]
(c) A number of Contracting States impose a duty of discretion on their
civil servants. In this case the obligation imposed on German civil servants
to bear witness to and actively uphold at all times the free democratic
constitutional system within the meaning of the Basic law is founded on
the notion that the civil service is the guarantor of the Constitution and
democracy. This notion has a special importance in Germany because of
that country's experience under the Weimar Republic, which, when the
Federal Republic was founded after the nightmare of the nazism, led to its
constitution being based on the principle of a "democracy capable of
defending itself". Against this background the Court cannot but conclude
that the applicant's dismissal pursued a legitimate aim within the meaning
of Article 10(2). [51]

3. Freedom of expression: interference; "necessary in a democratic
society" (Art. 10(2)).
(a) The Court reiterated the following basic principles relating to
Article 10:
(i) Freedom of expression constitutes one of the essential
foundations of a democratic society and one of the basic
conditions for its progress and each individual's self-fulfilment.
Subject to Article 10(2), it is applicable not only to
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"information" or "ideas" that are favourably received or
regarded as inoffensive or as a matter of indifference, but also
to those which offend, shock or disturb; such are the demands
of that pluralism, tolerance and broadmindedness without
which there is no "democratic society". Freedom of expression,
as enshrined in Article 10, is subject to a number of exceptions
which must be narrowly interpreted and the necessity for any
restrictions must be convincingly established. [52]
(ii) The adjective "necessary", within the meaning of Article 10(2),
implies the existence of a "pressing social need". The
Contracting States have a certain margin of appreciation in
assessing whether such a need exists, but it goes hand in hand
with a European supervision, embracing both the law and the
decision applying it, even those given by independent courts.
The Court is therefore empowered to give the final ruling on
whether a "restriction" is reconcilable with freedom of
expression as protected by Article 10. [52]
(iii) The Court's task, in exercising its supervisory jurisdiction, is not
to take the place of the competent national authorities but
rather to review under Article 10 the decisions they delivered
pursuant to their power of appreciation. This does not mean
that the supervision is limited to ascertaining whether the
respondent State exercised its discretion reasonably, carefully
and in good faith; what the Court has to do is to look at the
interference complained of in the light of the case as a whole
and determine whether it was "proportionate to the legitimate
aim pursued" and whether the reasons adduced by the national
authorities to justify it are "relevant and sufficient". In so doing,
the Court has to satisfy itself that the national authorities
applied standards which were in conformity with the principles
embodied in Article 10 and, moreover, that they based their
decisions on an acceptable assessment ofthe relevant facts. [52]
(b) These principles apply to civil servants. Although it is legitimate for
a State to impose on civil servants, on account of their status, a duty
of discretion, civil servants are individuals and, as such, qualify for
the protection of Article 10. It therefore falls to the Court, having
regard to the circumstances of each case, to determine whether a
fair balance has been struck between the fundamental right of the
individual to freedom of expression and the legitimate interest of a
democratic State in ensuring that its civil service properly furthers
the purposes enumerated in Article 10(2). In carrying out this
review, the Court will bear in mind that whenever civil servants'
right to freedom of expression is in issue the "duties and
responsibilities" referred to in Article 10(2) assume a special
significance, which justifies leaving to the national authorities a
certain margin of appreciation in determining whether the
impugned interference is proportionate to the above aim. [53]
(c) The Court's task is to determine whether the applicant's dismissal
corresponded to a "pressing social need" and whether it was
"proportionate to the legitimate aim pursued". [57]
(d) A de111ocratic State is entitled to require civil servants to be loyal to
the constitutional principles on which it is founded. In this
connection the Court takes into account Germany's experience
under the Weimar Republic and during the bitter period which
followed the collapse of that regime up to the adoption of the Basic
Law in 1949. Germany wished to avoid a repetition of those
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experiences by founding its new State on the idea that it should be a
"democracy capable of defending itself". Nor should Germany's
position in the political context of the time be forgotten. These
circumstances understandably lent extra weight to this underlying
notion and to the corresp<;mding duty of political loyalty imposed on
civil servants. Even so, the absolute nature of that duty is striking. It
is owed equally by every civil servant, regardless of his or her
function and rank. It implies that every civil servant, whatever his or
her own opinion on the matter, must unambiguously renounce all
groups and movements which the competent authorities hold to be
inimical to the Constitution. It does not allow for distinctions
between service and private life; the duty is always owned, in every
context. Another relevant consideration is that at the material time
a similarly strict duty of loyalty does not seem to have been imposed
in any other Member State of the Council of Europe, whilst even
within Germany the duty was not construed and implemented in the
same manner throughout the country. [59]
(e) However, the Court is not called upon to assess the system as such
but to concentrate on the applicant's dismissal. There are several
reasons for considering dismissal of a secondary school teacher· by
way of disciplinary sanction for breach of duty to be a very severe
measure:
(i) Because of the effect dismissal has on the reputation and
livelihood of the person concerned. In Germany teaching posts
outside the civil service are scarce. Consequently, teachers
dismissed in this way will almost certainly be deprived of the
opportunity to exercise the sole profession for which they have
a calling, for which they have been trained and in which they
have acquired skills and competence.
(ii) The post did not intrinsically involve any security risks. The risk
lay in the possibility that the applicant would take advantage of
her position to indoctrinate or exert improper influence on her
pupils during lessons, yet no criticism was levelled at her on this
point. On the contrary, her work at school had been considered
wholly satisfactory and she was held in high regard by her pupils
and their parents and also by her colleagues. Even outside her
work at school there is no evidence that she made anticonstitutional statements or personally adopted an anticonstitutional stance. The only criticisms concerned her active
membership of the DKP, the posts she held in that party and
her candidature in the elections for the parliament of the Land.
(iii) Since the DKP had not been banned by the Federal
Constitutional Court, the applicant's activities on its behalf
were entirely lawful.
In the light of the foregoing, although the reasons put forward by the
Government in order to justify their interference with the applicant's
freedom of expression are relevant, they are not sufficient to establish
convincingly that it was necessary in a democratic society to dismiss her.
Even allowing for a certain margin of appreciation, the conclusion must
be that to dismiss her by way of disciplinary sanction from her post as
secondary school teacher was disproportionate to the legitimate aim
pursued. There has accordingly been a violation of Article 10. [60]-[61]
4. Freedom of association: interference; justification; "administration of
the State" (Art. 11).
(a) Notwithstanding its autonomous role and particular sphere of
application, Article 11 must in the present case also be considered in
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the light of Article 10. The protection of personal opinions, secured
by Article 10, is one of the objectives of the freedoms of assembly
and association as enshrined in Article 11. [64]
(b) With reference to the principles set forth in respect of Article 10, the
applicant, as a permanent civil servant, also qualified for the
protection of Article 11. She was dismissed from her post as a civil
servant for having persistently refused to dissociate herself from the
DKP on the ground that in her personal opinion membership of that
party was not incompatible with her duty of loyalty. There has
accordingly been an intereference with the exercise of the right
protected by Article 11(1). [65]
(c) Such interference constitutes a breach of Article 11 unless it satisfies
the requirements of paragraph 2, which are identical to those laid
down in Article 10(2), the only exception being where the last
sentence of Article 11(2) is applicable. The notion of
"administration of the State" should be interpreted narrowly in the
light of the post held by the official concerned. [66]-[67]
(d) Even if teachers are to be regarded as being part of the
"administration of the State" for the purposes of Article 11(2)-a
question which the Court does not consider it necessary to
determine in the instant case-the applicant's dismissal was, for the
reasons given in relation to Article 10, disproportionate to the
legitimate aim pursued. There has accordingly been a violation of
Article 11. [68]
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5. Discrimination (Art. 14 in conjunction with Art. 10).
Before the Commission the applicant claimed to have been the victim
of discrimination on the ground of political opinion. However, she did not
raise this complaint before the Court and the Court did not consider it
necessary to examine the question of its own motion. [69]-[70]
6. Just satisfaction (Art. 50).
The question of compensation for pecuniary and non-pecuniary
damage and of reimbursement of costs and expenses is not ready for
decision and must therefore be reserved, taking into account the
possibility of an agreement being reached between the respondent State
and the applicant. [73]-[74]

Mr J. Meyer-Ladewig, Ministerialdirigent, Federal Ministry of
Justice (Agent), Mr H. Wurm, Ministerialrat, Federal Ministry of
the Interior, Mr B. Feuerherm, Ministerialrat, Ministry for Cultural
Affairs of the Land of Lower Saxony (Advisers) for the
Government.
MrS. Trechsel (Delegate) for the Commission.
Mr K. Damman, Mr P. Becker, Mr 0. Jiickel (Counsel) for the
applicant.

The following cases are referred to in the judgment:
1.
2.
3.
4.
5.
6.
7.

(A/104): (1987) 9 E.H.R.R. 25.
(A/105): (1987) 9 E.H.R.R. 328.
CHORHERR V. AUSTRIA (A/266-B) (1994) 17 E.H.R.R. 358.
HANDYSIDE V. UNITED KINGDOM (A/24): 1 E.H.R.R. 737.
LINGENS V. AUSTRIA (A/103): (1986) 8 E.H.R.R. 103.
JERSILD V. DENMARK (A/298): (1995) 19 E.H.R.R. 31.
THE SUNDAY TIMES V. UNITED KINGDOM (No. 2) (A/217): (1992) 14
E.H.R.R. 229.
GLASENAPP V. GERMANY
KOSIEK V. GERMANY

AB 283

EUROPEAN HUMAN RIGHTS REPORTS

210
1996

8.

Vogt

9.

YOUNG, JAMES AND WEBSTER V. UNITED KINGDOM

(A/44): 4 E.H.R.R.

38.
EZELIN V. FRANCE

(A/202): (1992) 14 E.H.R.R. 362.

V.

Germany
European
Court of
Human
Rights

The following additional cases are referred to in the Report of the
Commission:
10. THE SUNDAY TIMES V. UNITED KINGDOM (No.1) (A/30): 2 E.H.R.R. 245.
11. OBERSCHLICK V. AUSTRIA (A/204): (1995) 19 E.H.R.R. 389.
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Dec. 20.1.87, D.R. 50, p. 228.
14. No. 250/57, Dec. 20.7.57, Yearbook 1, p. 222.

The Facts
I.

Particular circumstances of the case

8. Mrs Dorothea Vogt, a German national born in 1949, lives in
Jever in the Land of Lower Saxony.
9. After studying literature and languages at the University of
Marburg/Lahn for six years, during which time she became a member
of the German Communist Party (Deutsche Kommunistische Partei"DKP"), in November 1975 she sat the examination to become a
secondary school teacher ( wissenschaftliche Priifung fiir das Lehramt
an Gymnasien ). She did her teaching practice (Vorbereitungsdienst fiir
das Lehramt) from February 1976 to June 1977 at Fulda in the Land of
Hesse. In June 1977 she sat the second State examination to become a
secondary school teacher (zweite Staatspriifung fiir das Lehramt an
Gymnasien) and obtained a post from 1 August 1977 as a teacher
(Studienriitin), with the status of probationary civil sevant
(Beamtenverhiiltnis auf Probe), in a State secondary school in Jever.
On 1 February 1979, before the end of her probationary period, she
was appointed a permanent civil servant (Beamtin auf Lebenszeit).
10. Mrs Vogt taught German and French. In an assessment report
drawn up in March 1981 her capabilities and work were described as
entirely satisfactory and it was stated that she was held in high regard
by her pupils and their parents and by her colleagues.
A.

Disciplinary proceedings
Before the W eser-Ems regional council

1.

11. After a preliminary investigation, the Weser-Ems Regional
Council (Bezirksregierung Weser Ems) issued an order (Verfiigung) on
13 June 1982 instituting disciplinary proceedings against the applicant
on the ground that she had failed to comply with the duty of loyalty to
the Constitution ("duty of politicalloyalty"-politische Treuepflicht)
that she owed as a civil servant under section 61(2) of the Lower
Saxony Civil Service Act. 1 She had, it was said, engaged in various
1

Niedersiichsisches Beamtengesetz-see para. 28 below.
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political activities on behalf of the DKP since the autumn of 1980 and
in particular had stood as the DKP candidate in the 1982 elections to
the Parliament (Landtag) of the Land of Lower Saxony.
12. The "indictment" (Anschuldigungsschrift) of22 November 1983,
drawn up in connection with the disciplinary proceedings, specified 11
public, political activities that the applicant had engaged in for the
DKP, such as distributing pamphlets, representing the DKP at political
meetings, being a party official in a constituency and standing in the
federal elections of 6 March 1983.
13. On 15 July 1985 the proceedings were stayed in order to widen
the investigations to include further instances of the applicant's
political activity that had come to light in the meantime.
14. In a supplementary "indictment" of 5 February 1986 Mrs Vogt
was accused of also failing to comply with her duties as a civil servant in
that:
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(a) she had been a member of the Executive Committee (Vorstand) of
the Bremen/North Lower Saxony regional branch (Bezirksorganisation)
of the DKP since the end of 1983; and
(b) she had taken part in and addressed the DKP's 7th party congress,
held from 6 to 8 January 1984 in Nuremberg, as Chairperson
(Kreisvorsitzende) of the Wilhelmshaven/Friesland local branch of the
party.

15. After a further stay of proceedings on 23 June 1986, a second
supplementary "indictment" was drawn up on 2 December 1986,
which specified four other political activities considered incompatible
with the applicant's civil servant status, namely:
(a) her candidature for the D KP in the elections to the Parliament of the
Land of Lower Saxony on 15 June 1986;
(b) the fact that she was still a member of the Executive Committee of
the Bremen/North Lower Saxony regional branch of the DKP;
(c) the fact that she was still Chairperson of the Wilhemshaven/
Friesland local branch of the DKP; and
(d) her participation in the DKP's 8th party congress from 2 to 4 May
1986 in Hamburg as a party delegate.

16. By an order of 12 August 1986 the Weser-Ems Regional Council
notified the applicant that she had been temporarily suspended from
her post, stating in particular as follows:
Although you knew the views of your superiors and the case law of the
disciplinary courts you have nevertheless, over a considerable period of
time, deliberately violated your duty of loyalty. For a permanent civil
servant that is an extraordinarily serious breach of duty. Civil servants,
whose status is founded on a special relationship of trust with the State
and who, by taking the oath, have vowed to uphold the law and freedom,
destroy this basis of trust, which is essential for the continuation of their
relationship with their employer [Dienstverhitltnis], if they deliberately
support a party whose aims are incompatible with the free democratic
constitutional system. This is the position in the present case.
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2.

Before the Disciplinary Division of the Oldenburg Administrative
Court

18. Before the Disciplinary Division of the Oldenburg
Administrative Court (Disziplinarkammer des Verwaltungsgerichts)
the applicant, who by her own account has been a member of the DKP
since 1972, argued that her conduct could not amount to a failure to
fulfil her duties as a civil servant. By being a member of the party and
carrying out activities on its behalf she had availed herself of the right
of all citizens to engage in political activity. She had always carried out
such activity within the law and within the limits laid down in the
Constitution. Her action to promote peace within the Federal
Republic of Germany and in its external relations and her combat
against neo-fascism were in no way indicative of an anti-constitutional
stance. The DKP, whose aims had always been wrongly alleged (but
never proven) to be anti-constitutional, took part lawfully in the
process of forming political opinion in the Federal Republic of
Germany. Lastly, according to a report issued by a Commission of
Inquiry of the International Labour Office on 20 February 1987, the
institution of disciplinary proceedings against civil servants on account
of their political activities on behalf of a party that had not been
banned breached International Labour Organisation Convention No.
111 concerning discrimination in respect of employment and
occupation. It also violated Article 10 of the European Convention on
Human Rights.
19. In its judgment of 15 October 1987 the Disciplinary Division
dismissed applications by Mrs Vogt to have the proceedings stayed and
witnesses examined. The Division ordered that all the "charges"
against Mrs Vogt be dropped except those concerning her
membership, as such, of the DKP and of the "Executive Committee"
of the Bremen-North Lower Saxony regional branch, her chairing of
the Wilhelmshaven branch of the DKP and her candidature in the
elections to the Lower Saxony Land parliament on 15 June 1986.
20. On the merits, the Disciplinary Division held that the applicant
had failed to comply with her duty of political loyalty and ordered her
dismissal as a disciplinary measure. It granted her a sum equivalent to
75 per cent of her pension entitlement at that date, to be paid for a six
month period.
The Division found in the first place that neither ILO Convention
No. 111 nor the recommendations made in the Commission of
Inquiry's report of20 February 1987 constituted a bar to the opening of
disciplinary proceedings.
It considered that active membership of a political party that
pursued anti-constitutional aims was incompatible with a civil
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servant's duty of political loyalty. The DKP's aims, as described in the
Mannheim programme of 21 October 1978, 2 were clearly opposed to
the free democratic constitutional system of the Federal Republic of
Germany. A party could be held to be anti-constitutional even if it had
not been banned by the Federal Constitutional Court
(Bundesverfassungsgericht) under Article 21(2) of the Basic Law. 3
Through the active role which she played within the DKP the applicant
had therefore clearly supported aims that were contrary to the
Constitution.
The Disciplinary Division added that the rule, laid down in the first
sentence of Article 48(2) of the Basic law, 4 according to which no one
may be prevented from taking office as a Member of Parliament, could
not justify the applicant's standing as the DKP candidate in regional
elections. This rule did not apply to measures, such as disciplinary
proceedings, which initially had a different purpose and restricted the
freedom to stand for election to, and to sit as a Member of Parliament
only as an indirect and unavoidable consequence of their
implementation.
The duty of political loyalty, which admittedly restricted civil
servants' fundamental rights, was one of the traditional principles of
the civil service and had constitutional status by virtue of Article 33(5)
of the Basic Law. 5 It followed that this duty took precedence over the
provisions of international instruments such as the European
Convention.
The applicant had moreover carried out her political activities
despite being familiar with the case law establishing that active
membership of the DKP was incompatible with the duty of political
loyalty. She must have been aware, at the latest once the Lower Saxony
Disciplinary Court (Niedersiichsischer Disziplinarhof) had delivered
its judgment of 24 June 1985, which was published in an official
education authority circular and was brought to the attention of the
applicant in person, that her conduct was in breach of her duties
(pfiichtwidriges Verhalten). Mrs Vogt had accordingly to be dismissed
for having betrayed the relationship of trust between herself and her
employer. Throughout the disciplinary proceedings she had moreover
repeatedly indicated that she intended to continue her political
activities for the DKP despite the warnings she had received. The fact
that she had done her work satisfactorily for many years and that she
had been held in high regard by her pupils and their parents alike was
immaterial.
The Disciplinary Division finally ordered that Mrs Vogt should be
paid 75 per cent of her pension allowance for a period of six months. It
did so in recognition of the fact that apart from her breach of the duty
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See para. 22 below.
Grundgesetz-see para. 25 below.
4
See para. 25 below.
5
ibid.
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of loyalty Mrs Vogt had always performed her duties unexceptionably
and enthusiastically and needed some income to be protected from
immediate hardship.

In the Lower Saxony Disciplinary Court

3.

21. On 18 March 1988 the applicant lodged an appeal against the
above judgment with the Lower Saxony Disciplinary Court, reiterating
her previous arguments. 6
22. In a judgment of 31 October 1989 the Disciplinary Court
dismissed Mrs Vogt's appeal and upheld the Administrative Court's
judgment in all respects.
It pointed out that, by carrying out activities on behalf of the DKP,
the applicant had breached the duty of political loyalty that she owed in
accordance with Article 33(5) of the Basic Law, taken together with
section 61(2) of the Lower Saxony Civil Service Act. Under those
provisions, civil servants must at all times bear witness to the free
democratic constitutional system within the meaning of the Basic Law
and uphold that system. They must unequivocally dissociate
themselves from groups who criticise, campaign against and cast
aspersions on the State, its institutions and the existing constitutional
system. As a result of her activities as a member of the DKP the
applicant had failed to satisfy these requirements. The DKP's political
aims were incompatible with that system.
The fact that the Constitutional Court had not banned the DKP did
not prevent other courts from finding that the party was anticonstitutional, as the Federal Administrative Court and the
Disciplinary Court itself had done convincingly in judgments of
1 February 1989 and 20 July 1989. An analysis of the still current
Mannheim programme made by Mies and Gems in their book on the
DKP's methods and objectives7 showed that the party, which aimed to
establish a regime similar to that existing in the communist countries
around 1980, continued to be guided by the principles of Marx, Engels
and Lenin.
Article 48(2) of the Basic Law and the corresponding legislation of
the Land of Lower Saxony securing the right to take office as a
Member of Parliament did not set limits on the duty of political loyalty,
since those provisions were not applicable to impediments resulting
from disciplinary proceedings.
The Court held that the applicant's reference to Article 5(1) of the
Basic Law, which secured the right to freedom of expression, was not
relevant as the provisions governing the civil service mentioned in
Article 33(5) of the Basic Law had to be regarded as general laws
within the meaning of Article 5(2) of the Basic Law. 8 Similarly, the
European Court of Human Rights had ruled that a decision by a
6

See para. 18 below.
Weg und Ziel der DKP, 2nd ed., 1981.
8
See para. 25 below.
7
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competent authority relating to admission to the civil service did not
amount to an interference with freedom of expression. The same
approach applied in cases where a person had already been appointed
to a permanent civil service post.
Mrs Vogt's conduct had been unlawful. By holding such a senior
political post within the DKP, she necessarily espoused anticonstitutional aims and had therefore to be considered to be opposed
to the Constitution herself, although she proclaimed her attachment to
the Basic Law. It was not possible to support both systems at the same
time.
Even though Mrs Vogt sought above all to achieve some of the
DKP's short-term objectives such as reducing unemployment,
promoting peace and eliminating so-called Berufsverbote
(prohibitions on pursuing various occupations), this did not mean that
her conduct was not culpable. The DKP's aims were admittedly not all
anti-constitutional; some of them were compatibie with the Basic Law.
However, civil servants could not, as a means of furthering their own
political objectives, make use of a party with anti-constitutional aims
and help it to come to power. In this connection the Disciplinary Court
referred to the following observations made by the Federal
Administrative Court (Bundesverwaltungsgericht) in a judgment of20
January 1987, adding that it adopted them as it was convinced that
exactly the same reasoning applied to the case before it:
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It is admittedly possible to accept the view of the Federal Disciplinary
Court [Bundesdisziplinargericht] that the official in question does not
seek to change the system of government of the Federal Republic of
Germany by the use of force and that this declaration can not be dismissed
as mere 'lip-service'. It is also possible to accept his claim that he is mainly
concerned with correcting what he perceives to be a discrepancy between
the principles laid down in the Constitution and their application in
practice in the Federal Republic of Germany and that he is profoundly
sincere in his wish to establish a society that is more just, particularly in the
economic sphere. However, contrary to the view taken by the Federal
Disciplinary Court, this does not mean that he is entitled to see in the D KP
the political grouping through which he believes he can achieve his ideal
political order. It appears doubtful whether the view of the Constitution
espoused by the official and described above reflects accurately the
principles enshrined in the Basic Law. It is not necessary to resolve that
question here. In its judgment banning the former Communist party
(KPD), 9 the Federal Constitutional Court held that not only the 'tactics of
conflict' employed by the former KPD but also the different phases of the
process leading to attainment of its final objective of 'socialist rule'
[socialistische Herrschaft], namely proletarian revolution by peaceful or
violent means and the triumph of the working class ... , were incompatible
with the free democratic constitutional system. [It] also stated that
intensive propaganda and persistent unrest aimed at establishing-even if
this was not to be achieved in the near future-a political regime that was
clearly contrary to the free democratic constitutional system inevitably
caused direct and immediate harm to that system ... The Federal
Constitutional Court thus also unquestionably held that the transitional
9

BVerfGE 5, p. 85.
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stages of this process, which were of indefinite duration [and which the
party sought to impose] through intensive propaganda and persistent
unrest were incompatible with the free democratic constitutional
system. 10 Hence, contrary to the view taken by the Federal Disciplinary
Court, the civil servant's assertion that he did not intend to change the
Federal Republic of Germany's political system by violent means, which
is moreover consistent with many statements made by his party, is of no
legal significance.U
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The Court also considered that the applicant's commitment to
changing the DKP's policies could not exculpate her. The political
loyalty owed by civil servants entailed a duty for them to dissociate
themselves unequivocally from groups which criticised or cast
aspersions on the State and the existing constitutional system. The
attitude of civil servants who, even if they campaigned within the DKP
for the renunciation of aims that were contrary to the Constitution,
showed outside the party, through the political offices they held, that
they unreservedly supported its programme and policy was
incompatible with such a duty. For as long as the DKP had not
abandoned its anti-constitutional aims, civil servants' duty of political
loyalty prevented them from actively working for it. This remained
valid even where it was their intention to bring the party closer to
democratic values. Moreover, during the disciplinary proceedings the
applicant had declared her unconditional support for the DKP's aims,
as set out in the Mannheim programme.
Like the Administrative Court, the Disciplinary Court found that
Mrs Vogt had knowingly breached her professional obligations.
Although she was aware ofthe case law and her superiors' views on the
subject, she had continued and even stepped up her activities on behalf
of the DKP. Her dismissal had therefore been justified, since a civil
servant who thus persisted in breaching her duties and refusing to see
reason (unbelehrbar) was no longer capable of serving the State, which
must be able to rely on its servants' loyalty to the Constitution. The
Court added that such a breach of duty was especially serious in the
case of a teacher, who was supposed to teach the children entrusted to
her care the fundamental values of the Constitution. Parents, who
because of compulsory education had to send their children to State
schools, were entitled to expect the State to employ only those teachers
who unreservedly supported the free democratic constitutional
system. The State was under a duty to dismiss teachers who played an
active role in an anti-constitutional organisation.
The Court added that a radical change in a civil servant's attitude
could affect its assessment of the seriousness of professional
misconduct. However, throughout the disciplinary proceedings, far
from cutting down on her activities on behalf of the DKP, the applicant
had in fact increased them. It followed that a more lenient disciplinary
measure, aimed at persuading her to abandon her political activities
10
11

BVerwE 47, pp. 365 and 374.
BVerwge 76, p. 157.

AB 290

21 E.H.R.R. 205

within the DKP, was bound to fail. Accordingly, it was impossible to
continue to employ her as a civil servant and her dismissal was
inevitable. Her otherwise blameless conduct in carrying out her
teaching tasks did not change the situation in any way, since the basis of
trust that was essential for her to continue as a civil servant was lacking.
B.

Proceedings in the Federal Constitutional Court
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23. On 22 December 1989 the applicant lodged a constitutional
complaint (Verfassungsbeschwerde) with the Federal Constitutional
Court.
Sitting as a panel of three judges, the court decided on 7 August 1990
not to entertain the constitutional complaint, on the ground that it had
insufficient prospects of success.
In the Constitutional Court's view, the competent courts' analysis
was based on the conviction that, by her membership of the DKP and
her active role within that party, the applicant had breached her duties
as a civil servant. This conclusion was well-founded and in no way
arbitrary. After the commencement of the disciplinary proceedings,
Mrs Vogt had herself stated that there was no point, section or part of
the DKP's programme of which she disapproved, thus endorsing
unconditionally the party's aims set out in the Mannheim programme.
The disciplinary tribunals had been entitled to find that the DKP's aims
were anti-constitutional, notwithstanding the provisions of Article
21(2) of the Basic Law. Regard being had to the applicant's
intractability in respect of her political loyalty, the disciplinary courts
had rightly considered that the basis of trust necessary for Mrs Vogt to
continue to work as a civil servant was lacking, despite the fact that she
had declared herself to be in favour of a change in the party's policy
and had otherwise carried out her teaching tasks in a way that was
irreproachable. The applicant's dismissal had therefore not amounted
to a breach of the principle of proportionality as regards her
constitutional rights. Accordingly, there had been no violation of
Article 33(2), (3) and (5) of the Basic Law.
C.

Subsequent developments

24. From 1987 to 1991 the applicant worked as a playwright and
drama teacher at the North Lower Saxony regional theatre
(Landesbiihne) in Wilhelmshaven.
From 1 February 1991 she was reinstated in her post as a teacher for
the Lower Saxony education authority. The Land government had
beforehand repealed the decree on the employment of extremists in
the Lower Saxony civil service 12 and had published regulations for
dealing with "earlier cases"Y
12
Ministerpriisidentenbeschluj3-also known as the "Radikalenerlaj3"-see para. 32
below.
13
See para. 33 below.
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Relevant domestic law

The Basic Law

V.

Germany

European

25. The following provisions of the Basic Law (Grundgesetz) are
relevant to the instant case:

Court of

Human
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Article 5

(1) Everyone shall have the right freely to express and disseminate his or
her opinions in speech, writing and pictures and freely to obtain
information from generally accessible sources. Freedom of the press and
freedom of reporting on the radio and in films shall be guaranteed. There
shall be no censorship.
(2) These rights shall be subject to the limitations laid down by the
provisions of the general laws and by statutory provisions aimed at
protecting young people and to the obligation to respect personal honour.
(3) There shall be freedom of art, science, research and teaching. Freedom
of teaching shall not release citizens from their duty of loyalty to the
Constitution.
Article 21

(1) Political parties shall take part in forming the political opinion of the
people. They may be freely set up. Their internal organisation must
comply with democratic principles. They must render public account of
the origin of their income and their assets and of their expenditure.
(2) Parties which, through their aims or the conduct of their members,
seek to damage or overthrow the free democratic constitutional system or
to endanger the existence of the Federal Republic of Germany shall be
held to be anti-constitutional. The Federal Constitutional Court shall
determine the question of anti-constitutionality.
(3) Detailed rules shall be laid down by federal laws.
Article 33

(2} All Germans shall have an equal right of admission to the civil service
according to their suitability, capabilities and professional qualifications.
(3) Enjoyment of civil and political rights, admission to the civil service
and the rights acquired within the civil service shall not be contingent on
religious belief. No one shall be placed at a disadvantage on account of his
or her "adherence or non-adherence" to a religious persuasion
[BekenntnisJ or to an ideology (WeltanschauungJ.
(5) The provisions governing the civil service must take into account its
traditional principles.
Article 48(2)

No one shall be prevented from taking office as a member of parliament or
from performing the duties attaching thereto. No employment contract
may be terminated and no one may be dismissed from employment on this
ground.

B.

Legislation governing the civil service

26. By virtue of section 7(1)(2) of the Federal Civil Service Act
(Bundesbeamtengesetz) and section 4(1)(2) of the Civil Service
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(General Principles) Act (Beamtenrechtsrahmengesetz) for the
Liinder, appointments to the civil service are subject to the
requirement that the persons concerned "satisfy the authorities that
they will at all times uphold the free democratic constitutional system
within the meaning of the Basic Law".
27. According to section 52(2) of the Federal Civil Service Act and
section 35(1 ), third sentence, of the Civil Service (General Principles)
Act for the Liinder, "civil servants must by their entire conduct bear
witness to the free democratic constitutional system within the
meaning of the Basic Law and act to uphold it."
28. These provisions have been reproduced in the civil service
legislation of the Liinder, and in particular in section 61(2) of the
Lower Saxony Civil Service Act (Niedersiichsisches Beamtengesetz),
which likewise provides that "civil servants must by their entire
conduct bear witness to the free democratic constitutional system
within the meaning of the Basic Law and act to uphold it".
29. The Lower Saxony Disciplinary Code (Niedersiichsische
Disziplinarordnung) contains the following relevant provisions:
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Article 2(1)

Under this law, measures may be taken against:
(1) officials who have breached their professional duty while having the
status of a civil servant ...
Article 5(1)

The disciplinary measures shall be: ... dismissal ...
Article 11(1)

Dismissal shall also entail loss of the right to a salary and of pension rights
C.

Decree on employment of extremists in the civil service

30. On 28 January 1972 the Federal Chancellor and the Prime
Ministers of the Liinder adopted the decree on employment of
extremists in the civil service (MinisterpriisidentenbeschlujJ)/ 4 which
reiterated civil servants' duty of loyalty to the free democratic
constitutional system and provided as follows:
... civil servants' membership of parties or organisations that oppose the
constitutional system-and any support given to such parties or
organisations-shall ... as a general rule lead to a conflict of loyalty. If this
results in a breach of duty [Pflichtverstoj3], it shall be for the employer to
decide in each case what measures are to be taken.
31. In order to implement the decree, the Government of the Land
of Lower Saxony adopted, in particular on 10 July 1972, provisions on
14
Bulletin of the Government of the Federal Republic of Germany No. 15 of
3 February 1972, p. 142.
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"political activity by applicants for civil service posts and by civil
servants directed against the free democratic constitutional system".
32. Similar legislation was initially adopted in all the Liinder.
However, from 1979 it was no longer or only partially applied; in some
Liinder the relevant legislation was even repealed.
In 1990, as part of their coalition agreement on the formation of a
new Government for the Land of Lower Saxony, the Social Democrat
and "Green" parties decided to repeal the decree on employment of
extremists in the civil service; the decree was repealed by a ministerial
decision of 26 June 1990.
33. On 28 August 1990 the Land government took a number of
measures relating to the treatment of "earlier cases", that is to say
cases of persons who had been excluded from the civil service or
refused admission to it on account of their political activities. The
decision made it possible-and this happened in the present case 15for civil servants who had been dismissed following disciplinary
proceedings to be reinstated in their posts, provided that they satisfied
the recruitment and qualification requirements, without, however,
entitling them to compensation or to arrears of salary.
D.

Case law on the civil service

34. In a leading case of 22 May 1975 the Federal Constitutional
Court clarified the special duty of loyalty owed by German civil
servants to the State and its Constitution:
The tasks of a modern State administration are as varied as they are
complex and they must be accomplished in an adequate, effective and
prompt manner if the political and social system is to function and groups,
minorities and individuals are to be able to lead a decent life. That
administration must be able to count on a body of civil servants which is
united and loyal, which faithfully performs its duties and is thoroughly
dedicated to the State and the Constitution. If civil servants cannot be
relied upon, society and State have no chance in situations of crisis.
It is sufficient to observe that the duty of political loyalty owed by civil
servants is the core of civil servants' duty of loyalty. It does not mean a

duty to identify with the aims or a particular policy of the government in
power. It means being prepared to identify with the idea of the State
which the official has to serve and with the free democratic constitutional
order of that State based on the rule of law and social justice.
It cannot be in the interests ofthe State and society to have civil servants
who are entirely uncritical. It is, however, essential that a civil servant
approves the State-notwithstanding its defects-and the existing
constitutional order as it is in force and that he or she recognises that they
merit protection, bears witness to them accordingly and is active on their
behalf.
15

See para. 24 above.
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The duty of political loyalty-loyalty to the State and to the Contitutionrequires more than an attitude which while formally correct is in fact
uninterested, indifferent and, at heart, distant in relation to the State and
the Constitution. It entails, inter alia, the duty for civil servants to
dissociate themselves unequivocally from groups and movements that
criticise, campaign against and cast aspersions on that State, its
institutions and the existing constitutional system.
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[The duty of loyalty owed by a civil servant] applies to every type of
appointment in the civil service, an appointment of fixe<f duration, an
appointment on probation and an appointment subject to revocation as
well as an appointment to a permanent post. Nor can there be any
difference of treatment in this respect according to the nature of the civil
servant's duties.
The fact that the Federal Constitutional Court has not exercised its power
to declare a party anti-constitutional does not mean that it is impossible to
have the conviction-and to express that conviction-that the party in
question pursues anti-contitutional aims and must therefore be
challenged in the political arena. A party which for instance advocates in
its manifesto the dictatorship of the proletariat or approves recourse to
force in order to overthrow the constitutional system if the conditions are
right, pursues anti-constitutional aims ...

35. In judgments of 29 October 1981 and 10 May 1984 the Federal
Administrative Court held that civil servants who played an active role
in the DKP, for example by holding a post in the party or by standing as
its candidate in elections, would be in breach of their duty of political
loyalty, because they would necessarily be identifying with the
anti-constitutional aims of that party. It followed the same line of
reasoning in a judgment of 20 January 1987. 16
E.

Report of the Commission of Inquiry of the International
Labour Office

36. In its report of 20 February 1987 the majority of the Commission
of Inquiry of the International Labour Office concluded that "the
measures taken in application of the duty of faithfulness to the free
democratic basic order have in various respects not remained within
the limits of the restrictions authorised by Article 1(2), of [the
Discrimination (Employment and Occupation)] Convention No. 111 ".
It also formulated a number of recommendations.
In reply to this report, the German Government maintained that the
measures taken to ensure that civil servants remained loyal to the
Constitution were not contrary to the relevant provisions of
Convention No. 111 and that in any case the recommendations made
by the Commission of Inquiry were not binding on the German State
for the purposes of domestic law.
16

See para. 22 above.
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37. Mrs Vogt's application was lodged with the Commission on 13
February 1991. Relying on Articles 10 and 11 of the Convention, and
Germany
on Article 14 taken together with Article 10, she complained that her
European
Commission right to freedom of expression and to freedom of association had been
of Human
infringed.
Rights
38. The Commission declared the application 17 admissible on 19
Opinion
October 1992. In its report of 30 November 1993, 18 it expressed the
opinion by thirteen votes to one that there had been a violation of
Articles 10 and 11 of the Convention and that it was unnecessary to
examine the application also under Article 14 of the Convention. The
full text of the Commission's opinion and of the dissenting opinion
contained in the report follows.
Vogt
V.

Opinion
A.

Complaints declared admissible

45. * The Commission has declared admissible the applicant's
complaints that her dismissal from the Lower Saxony civil service, on
account of her political activities in the DKP, violated her rights to
freedom of expression and association and discriminated against her in
respect of these rights.

Points at issue

B.

46. Accordingly, the points at issue are;
-whether there has been a violation of Article 10 of the Convention;
-whether there has been a violation of Article 11 of the Convention; and
-whether there has been a violation of Article 14 of the Convention, read
in conjunction with Article 10 and/or Article 11 of the Convention.

Article 10 of the Convention

C.

47. Article 10 of the Convention provides;
1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers. This
Article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or
17

No. 17851191.
Made under Art. 31.
* The paragraph numbering from here to para. 97 in bold is the original numbering of
the Commission's Opinion. Then we revert to the numbering of the court's
judgment.-Ed.
18
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rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality of the
judiciary.
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1.

Interference

48. The applicant submits that her dismissal from the civil service, on
account of her political activities in the DKP, interfered with her
freedom of expression as guaranteed by Article 10 of the Convention.
The Government do not contest that there has been such an
interference.
49. The Commission recalls that, at the time of her dismissal, the
applicant was a permanent civil servant with tenure for life. It
considers that the present case must therfore be distinguished from the
cases of GLASENAPP and KOSIEK, which concerned dismissals of
probationary civil servants. 19 In those cases the Court, holding "that
access to civil service lies at the heart of the issue", found no
interference with the exercise of the freedom of expression protected
by Article 10. 20
The Commission does not consider that in the present case,
concerning the dismissal of a permanent civil servant, "access to civil
service lies at the heart of the matter".lt finds, with the parties, that the
dismissal of the present applicant, on account of her political activities
in the DKP, interfered with the exercise of her freedom of expression.

European
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Justification under Article 10(2) of the Convention

2.

50. The above interference contravenes the Convention if it does not
satisfy the requirements of Article 10(2). It therefore falls to be
determined whether, at the relevant time, the interference was
"prescribed by law", had an aim or aims legitimate under Article 10(2)
and was "necessary in a democratic society" for the aforesaid aim or
aims.

a.

"Prescribed by law"

51. The applicant submits that her dismissal is the consequence of
the "Radikalenerlaf3", which provided that civil servants who were
members of organisations inimical to the constitution should be
dismissed. The term inimical to the constitution cannot be found in the
Basic Law. The Basic Law only speaks of "unconstitutional parties"
and the unconstitutionality has to be established by the Federal
Constitutional Court. The determination of the question of whether or
19

See GLASENAPP V. GERMANY (A/104): (1987) 9 E.H.R.R. 25, paras. 12 and 24; KOSIEK
(A/105): (1987) 9 E.H.R.R. 328, paras. 15 and 17.
GLASENAPP V. GERMANY, /oc. cit., para. 53; KOSIEK V. GERMANY, /oc. cit., para. 39.

V. GERMANY

20
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not membership in a political party is compatible with the duties of a
civil
servant thus amounts to a political assessment which is not
Vogt
covered
by the legislation governing the status o(civil servants.
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Germany
52. The Government point out that the principle of political loyalty
which has to be observed by civil servants clearly follows from Section
European
Commission 61(2) of the Civil Service Act applicable in the applicant's case and the
of Human
sanction imposed on her was provided for in the applicable disciplinary
Rights
law.
Opinion
53. The Commission, recalling its findings in the case of GLASENAPP and
21
KOSIEK concerning analogous provisions, finds in the present case that
the text of the relevant provisions and in particular the norm requiring
allegiance to the constitution were readily accessible and that the duty
of political loyalty was formulated with sufficient precision to allow the
applicant to regulate her conduct accordingly and to foresee the
consequences which her political activity might entail. It further notes
that the applicant had repeatedly been warned about the consequences
of her being a member of the DKP (see para. 32 above).
54. The Commission finds that, in these circumstances, the restrictions
in question were sufficiently accessible, foreseeable and certain to be
"prescribed by law" within the meaning of Article 10(2).
1996

Legitimate aim

b.

55. The applicant has made no submissions on this issue.
56. The Government submit that the restrictions applied were

intended to protect national security and to prevent disorder.
57. The Commission recalls that restrictions must pursue one of the
specific aims mentioned in Article 10(2). The requirement at issue in
the present case that civil servants must observe political loyalty in
respect of the constitutional order and the concept of the pluralist
democracy enshrined in the Basic Law, is based on the idea that the
civil service to some extent represents the constitutional system. It also
takes account of the risk that the civil service as a powerful structure
lends itself to undermining the constitution if its members are actively
antagonistic to it.
58. The Commission further recalls that the defence of democracy is
one of the main justifications of restrictions "in the interests of national
security". 22 Legislation requiring civil servants to show a generally
positive attitude towards the basic democratic values anchored in the
constitution can therefore be regarded as pursuing the legitimate aim
of national security. In this context the Commission also bears in mind
the German historical experience with the National Socialist State. 23
The Commission does not feel called upon to examine whether the
21

GLASENAPP V. GERMANY,

/oc. cit., Comm. Rep. 11.5.84, paras. 79-84;

KOSIEK V.

GERMANY, loc. cit., Comm. Rep. 11.5.84, paras. 72-77.
22
cf GLASENAPP V. GERMANY, Comm. Rep. 11.5.84, /oc. cit., paras. 85-89; KOSIEK V.
GERMANY, Comm. Rep. 11.5.84, toe. cit., paras. 78--82.
23
cf GLASENAPP V. GERMANY, Comm. Rep. 11.5.84, /oc. cit., para. 96.
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prevention of disorder constituted a further legitimate aim in the
present case.
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c.

Necessity

59. The Commission is finally called upon to examine whether the
applicant's dismissal from the civil service being a restriction on her
freedom to hold an opinion could be regarded as being "necessary in a
democratic society" in the interests of national security, i.e., whether it
corresponded to a "pressing social need". The level of this requirement
is not as high as a measure which is "indispensable", but exceeds that
which is merely "useful", "reasonable" or "desirable". 24
60. According to the same judgment25 the initial responsibility for
evaluating the necessity of a given interference falls upon the domestic
authorities who enjoy a "margin of appreciation". The review of the
necessity by the Convention organs nevertheless covers "not only the
basic legislation but also the decision applying it, even one given by an
independent Court". The scope of the domestic "margin of
appreciation" varies depending upon the aim which is being protected
under Article 10(2) of the Convention. Whereas the Contracting
States may be in a better position than the Convention organs to give
an opinion on such questions as morals, in relation to the more
objective aims identified in Article 10(2), the domestic discretion is
reduced and the scope of review under the Convention is enhanced.
61. The Commission further recalls that the protection of Article 10
also extends to "ideas" that are not favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend,
shock or disturb; such are the demands of that pluralism, tolerance and
broadmindedness without which there is no "democratic society". 26
62. The Commission notes the reference to "duties and
responsibilities" in Article 10(2). It considers that this notion must be
interpreted in the light of the criterion "democratic society" in the
same provision. Permissible restrictions of freedom of expression can
in the present case only arise where the necessity flows from the
applicant's position as a teacher and member of the DKP, considered
in the context of the Federal Republic of Germany as one State of a
divided nation at the relevant time. 27
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Factors relevant to the applicant's position

63. The Commission has considered:
-

the nature of the applicant's post and her conduct in that post, and

24

cf THE SUNDAY TIMES V. UNITED KINGDOM (No. 1) (A/30): 2 E.H.R.R. 245, para. 59.
ibid.
26
See, inter alia, OBERSCHL!CK V. AUSTRIA (A/204): (1995) 19 E.H.R.R. 389, para. 57
with further references.
27
cf GLASENAPP V. GERMANY, Comm. Rep. 11.5.84, foe. cit., paras. 97.
25
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the applicant's opinions as expressed by her.

The applicant's post and her conduct in that post
64. The applicant was appointed for life as a teacher of the German
and French languages after having successfully passed a probationary
period. She was teaching senior classes in a secondary school.
65. The Commission notes that the applicant's appointment was in
the civil service. The restrictions to which she was subject governed her
appointment to such status and are to be distinguished from more
general restrictions upon the public at large.
66. The applicant has not argued that political loyalty cannot be
required from civil servants and the Commission does not find that
such a requirement was a wholly extraneous factor which could not be
expected to flow directly from the functions to which she was
appointed.
67. The applicant states that she was already a member of the DKP
when she became a permanent civil servant, but it has not been alleged
by the Government that she expressed or displayed her political
opinions at the school. In the disciplinary proceedings against her she
was not reproached with having in any way attempted to indoctrinate
her pupils with her political opinions. On the contrary, her professional
qualifications were fully recognised and she was appreciated both by
her pupils and their parents.

The applicant's opinions as expressed by her
68. The applicant was only blamed for her extra-curricular political
activities in the public sphere. It has not been alleged that these
activities were known to her pupils or could easily have become known
to them or that they had any repercussion on her teaching activities.
69. Although the applicant seems to have adhered to a moderate
tendency within the DKP she nevertheless maintained in the
disciplinary proceedings against her that she fully supported the D KP's
programme and policies.
70. It is not contested that, at the relevant time, it was the aim of the
DKP to overthrow the social structure and the constitutional order of
the Federal Republic of Germany and to establish a political system
like that in the former German Democratic Republic.

Measures applied to the applicant

case 28 that
where a government seeks to achieve the ultimate protection of the
rule of law and the democratic system such aim is recognised in the
Convention itself as Article 17 gives precedence to such objectives
even over the protection of the specific rights which the Convention
71. The Commission has recognised in the

2
"

GLASENAPP

Lac. cit., para. 110.
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otherwise guarantees. Nevertheless, in view of the cardinal importance
1996
of the protected values in question the Convention requires a clearly
Vagt
established need for any interference with the rights it guarantees. This
V.
is especially true in the context of freedom of expression which is the Germany
cornerstone of the principles of democracy and human rights protected European
Commission
by the Convention.
of Human
72. The question is therefore whether or not requiring the applicant
Rights
to discontinue her political activities as a member of the DKP
Opinion
corresponded to a pressing social need in this sense. As was already
recognised in the GLASENAPP case, an exaggerated test of conformity
with the civil servant's duty of allegiance to the democratic order may
discourage the free expression of diverse opinions, which is expressly
guaranteed by the Convention. 29
73. On the other hand it is also to be taken into account that the
applicant as a teacher in a secondary school and in daily contact with
pupils of an impressionable age was subject to special duties and
responsibilities in relation to her opinions and their expression, both
directly at the school and to a lesser degree as a figure of authority for
her pupils, at other times. Her job as a teacher equally imposed special
responsibilities on the authorities responsible for public education, to
ensure the free exchange and development of ideas in the context of
freedom of expression within the school, since excessive protection
from one form of indoctrination may institute an indoctrination of
another kind. 30

Evaluation of the measures applied to the applicant in the light of
these factors
74. The Commission recalls that in a number of Member States of
the Council of Europe there is a duty on civil servants to exercise
restraint in their expression of opinion. Nevertheless this duty .is
frequently dependent upon the nature of the functions performed by
the civil servant in question.
75. The Commission considers that particular importance must be
attached to the question of whether the applicant's position was such
that a misconduct was likely to have negative effects on the values
enumerated in Article 10(2) that the States are not only entitled but
called upon to protect.
76. In this context the Commission notes that no breach of duty, such
as the advocacy or indoctrination of an extreme political view, took
place at the school. The applicant was only reproached with her
membership in the DKP and her activities for this party, outside
school.
77. It has not been established in the disciplinary proceedings that in
her capacity as member of the DKP and election candidate the
29

30

Lac. cit., para. 11.
GLASENAPP V. GERMANY,

Comm. Rep. 11.5.84, /ac. cit., para. 112.
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applicant, while expressing her general support for the programme of
the
DKP, ever made any public statement which showed clearly that
Vogt
she was an enemy of the democratic constitutional order.
V.
Germany
78. The Commission is therefore not satisfied that the applicant's
European
conduct affected state security or public order in a relevant manner, as,
Commission e.g., in a case where a civil servant publicly advocates racial hatred. 31
of Human
Rights
79. Nor does the Commission detect any other reason creating a
"pressing
social need" to dismiss the applicant from her post. The
Opinion
Commission notes that, following the institution of disciplinary
proceedings against her in July 1982, the applicant was allowed to
continue her professional activities until August 1986. The
Commission also observes that, after her dismissal in 1987, the
applicant worked as artistic director and theatre educationalist at
the North Lower Saxony "Landesbiihne" in Wilhelmshaven.
80. The Commission finally notes that with effect from 1 February
1991 the applicant was reinstated as a teacher and civil servant. The
Government submit that this did not constitute a measure of
reparation but of goodwill; the applicant was simply given another
chance in the context of a new situation.
81. The Commission observes that, at that time, the general political
situation in Europe had completely changed and the threat of a
communist overthrow had considerably diminished after the collapse
of the totalitarian communist regimes. However, the failure of these
regimes had become apparent long before and the score of communist
parties in free elections in democratic countries had declined or was
even derisory, as in the Federal Republic of Germany.
82. To sum up, the operation of loyalty control in the present case did
not correspond to a "pressing social need" and the applicant's
dismissal, being a disproportionate measure, was not necessary in a
democratic society for any of the purposes referred to in Article 10(2)
of the Convention.
1996

Conclusion

83. The Commission concludes by 13 votes to 1 that there has been a
violation of Article 10 of the Convention.
D.

Article 11 of the Convention

84. Article 11 of the Convention provides:
1. Everyone has the right to freedom of peaceful assembly and to freedom
of association with others, including the right to form and to join trade
unions for the protection of his interests.
2. No restrictions shall be placed on the exercise of these rights other than
such as are prescribed by law and are necessary in a democratic society in
the interests of national security or public safety, for the prevention of
disorder or crime, for the protection of health or morals or for the
31

cf Application No. 19459/92, Dec. 29.3.93.
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protection of the rights and freedoms of others. This Article shall not
prevent the imposition of lawful restrictions on the exercise of these rights
by members of the armed forces, of the police or of the administration of
the State.
1.

Interference

85. Freedom of association as guaranteed by Article 11(1) of the
Convention includes the right to form and to join a political party?2
86. The applicant's dismissal from the civil service was ordered
because of her refusal to abandon active membership in the DKP.
Consequently, there was interference with her rights under Article
11(1) of the Convention.
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Justification under Article 11 (2) of the Convention

2.

87. The basic requirements for the justification of measures
restricting rights under Article 11(1) first sentence are analogous to
those governing restrictions under Article 10(2) of the Convention. 33
88. The Commission notes the exception, made in the second
sentence of Article 11(2).1t considers that the applicant, as a secondary
school teacher, was not a member of "the administration of the State"
within the meaning of this provision. The functions of the teaching
profession do not resemble those of the armed forces and the police34
and in particular do not by definition involve the exercise of State
authority.
89. Noting that pluralism, tolerance and broadmindedness are
hallmarks of a "democratic society" / 5 the Commission considers that
the measure taken against the applicant, namely her dismissal from the
civil service on account of her active membership in the DKP, was not
proportionate to the legitimate aim pursued. In this connection the
Commission again refers to its findings under Article 10(2)?6 It also
notes that, while the former Communist Party of Germany
(Kommunistische Partei Deutschlands-KPD) was declared
unconstitutional by the Federal Constitutional Court in 1956,37 there
was no decision of the Federal Constitutional Court, under Article
21(2) of the Basic Law, declaring the DKP unconstitutional.

Conclusion
90. The Commission concludes by 13 votes to 1 that there has been a
violation of Article 11 of the Convention.
32
33
34

cf YOUNG, JAMES AND WEBSTER V. UNITED KINGDOM (A/44): 4 E.H.R.R. 38, para. 57.
cf para. 50 above.
As tO this criterion, cf No. 11603/85, COUNCIL OF CIVIL SERVICE UNIONS V. UNITED

KINGDOM, Dec. 20.1.87, D.R. 50, p. 228 at p. 239.
35
YOUNG, JAMES AND WEBSTER V. UNITED KINGDOM,
36
37

/oc. cit., para. 63.

Above, paras. 59 ff.
cf No. 250/57, Dec. 20.7.57, Yearbook 1, p. 222.
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E. Article 14 of the Convention
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91. Article 14 of the Convention provides:

V.

Germany
European
Commission
of Human
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Dissenting
Opinion
(Mr J.-C.
Soyer)

The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other status.

92. The applicant claims to have been the victim of discrimination on
the ground of her political opinion contrary to Article 14 of the
Convention.
93. The Commission, having found a violation of Article 10 of the
Convention/8 does not consider that a separate issue arises under
Article 14 of the Convention.

Conclusion
94. The Commission concludes by 13 votes to 1 that it is not
necessary to examine the application also in relation to Article 14 of
the Convention.

Recapitulation

F.

95. The Commission concludes by 13 votes to 1 that there has been a
violation of Article 10 of the Convention. 39
96. The Commission concludes by 13 votes to 1 that there has been a
violation of Article 11 of the Convention. 40
97. The Commission concludes by 13 votes to 1 that it is not
necessary to examine the application also in relation to Article 14 of
the Convention. 41
Dissenting Opinion of Mr J.-C. Soyer
Unlike the majority of the Commission, I consider that the measure
taken against the applicant was justified, under both Article 10(2) and
Article 11(2). The reasons for my opinion are set out below.
1. The declared aim of the DKP was to overthrow the constitutional
order of the Federal Republic and undermine the bases of democracy,
and it was a matter of public knowledge that the applicant was an active
member of the DKP.
2. Consequently, for the defence of democracy, the measure taken
against the applicant was "useful", "reasonable" and "desirable"; it
therefore satisfied the criteria of necessity set out in the Sunday Times
judgment. 42
3. Accordingly, it is of little importance that the applicant did not
38

At para. 83 above.
Para. 83.
40
Para. 90.
41
Para. 94.
42
Para. 59 of the Commission's report.
39
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conduct herself as a political activist while actually teaching. 43 A
teacher's influence is often exerted more effectively through the model
of her personality, which sets up an imitative reflex, than through direct
indoctrination. This was, moreover, one of the known techniques of
"hidden persuasion", the basis of agit-prop.
4. Nor is it of any greater importance that at the time when the
disciplinary penalty was imposed the results obtained by communist
parties in elections had already declined considerably, 44 since
Marxism, in general, did not supplant democracy through free
elections.
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JUDGMENT
I.

Alleged violation of Article 10 of the Convention

41. Mrs Vogt maintained that her dismissal from the civil service on
account of her political activities as a member of the DKP had
infringed her right to freedom of expression secured under Article 10
of the Convention, which is worded as follows:
1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and in\Part information and ideas
without interference by public authority and regardless of frontiers. This
Article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or
rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality of the
judiciary.

A.

Whether there was an interference

42. The Government did not dispute the applicability of Article 10.
However, at the hearing they requested the Court to re-examine this
issue carefully.
43. The Court reiterates that the right of recruitment to the civil
service was deliberately omitted from the Convention. Consequently,
the refusal to appoint a person as a civil servant cannot as such provide
the basis for a complaint under the Convention. This does not mean,
however, that a person who has been appointed as a civil servant
cannot complain on being dismissed if that dismissal violates one of his
or her rights under the Convention. Civil servants do not fall outside
the scope of the Convention. In Articles 1 and 14, the Convention
stipulates that "everyone within [the] jurisdiction" of the Contracting
43
44

Para. 76 of the Commission's report.
Para. 81 of the Commission's report.
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States must enjoy the rights and freedoms in Section I "without
discrimination on any ground". Moreover Article 11(2) in fine, which
allows States to impose special restrictions on the exercise of the
freedoms of assembly and association by "members of the armed
forces, of the police or of the administration of the State", confirms that
as a general rule the guarantees in the Convention extend to civil
servants. 45 Accordingly, the status of permanent civil servant that Mrs
Vogt had obtained when she was appointed a secondary school teacher
did not deprive her of the protection of Article 10.
44. The Court considers, like the Commission, that the present case
is to be distinguished from the cases of GLASENAPP and KOSIEK. In those
cases the Court analysed the authorities' action as a refusal to grant the
applicants access to the civil service on the ground that they did not
possess one of the necessary qualifications. Access to the civil service
had therefore been at the heart of the issue submitted to the Court,
which accordingly concluded that there had been no interference with
the right protected under Article 10(1 ). 46
Mrs Vogt, for her part, had been a permanent civil servant since
February 1979. She was suspended in August 1986 and dismissed in
1987,47 as a disciplinary1penalty, for allegedly having failed to comply
with the duty owed by every civil servant to uphold the free democratic
system within the meaning of the Basic Law. According to the
authorities, she had by her activities on behalf of the DKP and by her
refusal to dissociate herself from that party expressed views inimical to
the above-mentioned system. It follows that there was indeed an
interference with the exercise of the right protected by Article 10 of the
Convention.

Whether the interference was justified

B.

45. Such interference constitutes a breach of Article 10 unless it was
"prescribed by law", pursued one or more legitimate aim or aims as
defined in paragraph 2 and was "necessary in a democratic society" to
attain them.
1.

"Prescribed by law"

46. The Government agreed with the Commission that the
interference had been based on section 61(2) of the Lower Saxony
Civil Service Act, 48 as construed in the case law of the relevant courts
and had therefore been prescribed by law.
47. The applicant took the contrary view. She argued that it was in no
way implicit in the duty of political loyalty required by section 61(2) of
the Lower Saxony Civil Service Act that civil servants could be
45
46
47
48

See GLASENAPP V. GERMANY, lac: cit., para. 49; KOSIEK V.
See GLASENAPP V. GERMANY, lac. cit., para. 53; KOSIEK V.
See paras. 16 and 20 above.
See para. 28 above.

GERMANY,
GERMANY,
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dismissed, as she had been, on account of political activities. Neither
the case law nor the legislation was sufficiently clear and foreseeable
on this point. As regards the case law, the applicant sought to show that
the Constitutional Court's judgment of 22 May 1975 49 had by no means
established the necessary clarity for those concerned since that
judgment had been construed quite differently by the Federal
Administrative Court and the Federal Labour Court. As to the
legislation, the mere fact that, although the law had not been changed,
she had been reinstated in 1991 50 while still a member of the DKP
showed that the formulation of the legislation was far from attaining a
sufficient degree of precision. Her dismissal had in reality been based
on a political decision taken by the Federal Chancellor and the Prime
Ministers of the Liinderin the form of the decree of28 January 1972 on
the employment of extremists in the civil service. 51
48. The Court
that the level of precision required of
domestic legislation-which cannot in any case provide for every
eventuality-depends to a considerable degree on the content of the
instrument in question, the field it is designed to cover and the number
and status of those to whom it is addressed. It is moreover primarily for
the national authorities to interpret and apply domestic law. 52 In this
instance the Federal Constitutional Court and the Federal
Administrative Court had clearly defined the duty of political loyalty
imposed on all civil servants by the relevant provisions of Federal
legislation and the legislation of the Liinder, including section 61(2) of
the Lower Saxony Civil Service Act. 53 They had held, inter alia, that
any active commitment on the part of a civil servant to a political party
with anti-constitutional aims such as the DKP was incompatible with
that duty. At the material time-that is during the diciplinary
proceedings at the latest-Mrs Vogt must have been aware of that case
law. She was therefore in a position to foresee the risks that she was
running as a result of her political activities on behalf of the DKP and
her refusal to dissociate herself from that party. Even if there was, as
alleged, a divergence of opinion between the Federal Administrative
Court and the Federal Labour Court-a divergence, moreover, whose
existence the Court has not been able to establish-it would not have
been material since the disciplinary courts had to follow and
demonstrably followed the Federal Administrative Court's case law.
As to Mrs Vogt's argument based on her reinstatement, the latter
measure does not warrant the conclusion that she seeks to draw from
it, as the mere fact that a legal provision is capable of more than one
construction does not mean that it does not meet the requirement
implied in the notion "prescribed by law".
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Legitimate aim

2.

49. Like the Commission, the Government were of the opinion that
the interference pursued a legitimate aim. The Government
contended that the restriction on the freedom of expression deriving
from civil servants' duty of political loyalty was aimed at protecting
national security, preventing disorder and protecting the rights of
others.
50. The applicant did not express an opinion on this point.
51. The Court notes that a number of Contracting States impose a
duty of discretion on their civil servants. In this case the obligation
imposed on German civil servants to bear witness to and actively
uphold at all times the free democratic constitutional system within the
meaning of the Basic Law54 is founded on the notion that the civil
service is the guarantor of the Constitution and democracy. This
notion has a special importance in Germany because of that country's
experience under the Weimar Republic, which, when the Federal
Republic was founded after the nightmare of nazism, led to its
constitution being based on the principle of a "democracy capable of
defending itself" ("wehrhafte Demokratie"). Against this background
the Court cannot but conclude that the applicant's dismissal pursued a
legitimate aim within the meaning of Article 10(2).

"Necessary in a democratic society"

3.

(a)

General principles

52. The Court reiterates the basic principles laid down in its
judgments concerning Article 10:
(i) Freedom of expression constitutes one of the essential foundations of
a democratic society and one of the basic conditions for its progress
and each individual's self-fulfilment. Subject to Article 10(2), it is
applicable not only to "information" or "ideas" that are favourably
received or regarded as inoffensive or as a matter of indifference, but
also to those that offend, shock or disturb; such are the demands of
that pluralism, tolerance and broadmindedness without which there
is no "democratic society". Freedom of expression, as enshrined in
Article 10, is subject to a number of exceptions which, however, must
be narrowly interpreted and the necessity for any restrictions must be
convincingly established. 55
(ii) The adjective "necessary", within the meaning of Article 10(2),
implies the existence of a "pressing social need". The Contracting
States have a certain margin of appreciation in assessing whether
such a need exists, but it goes hand in hand with a European
54

See paras. 26-28 above.
See the following judgments: HANDYSIDE V. UNITED KINGDOM (A/24): 1 E.H.R.R. 737,
para. 49; LINGENS V. AUSTRIA (A/103): (1986) 8 E.H.R.R. 103, para. 41; and JERSILD V.
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supervision, embracing both the law and the decisions applying it,
even those given by independent courts. The Court is therefore
empowered to give the final ruling on whether a "restriction" is
reconcilable with freedom of expression as protected by Article 10.
(iii) The Court's task, in exercising its supervisory jurisdiction, is not to
take the place of the competent national authorities but rather to
review under Article 10 the decisions they delivered pursuant to their
power of appreciation. This does not mean that the supervision is
limited to ascertaining whether the respondent State exercised its
discretion reasonably, carefully and in good faith; what the Court has
to do is to look at the interference complained of in the light of the
case as a whole and determine whether it was "proportionate to the
legitimate aim pursued" and whether the reasons adduced by the
national authorities to justify it are "relevant and sufficient". 56 In so
doing, the Court has to satisfy itself that the national authorities
applied standards which were in conformity with the principles
embodied in Article 10 and, moreover, that they based their decisions
on an acceptable ass,essment of the relevant facts. 57
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53. These principles apply also to civil servants. Although it is
legitimate for a State to impose on civil servants, on account of their
status, a duty of discretion, civil servants are individuals and, as such,
qualify for the protection of Article 10 of the Convention. It therefore
falls to the Court, having regard to the circumstances of each case, to
determine whether a fair balance has been struck between the
fundamental right of the individual to freedom of expression and the
legitimate interest of a democratic State in ensuring that its civil service
properly furthers the purposes enumerated in Article 10(2). In
carrying out this review, the Court will bear in mind that whenever civil
servants' right to freedom of expression is in issue the "duties and
responsibilities" referred to in Article 10(2) assume a special
significance, which justifies leaving to the national authorities a certain
margin of appreciation in determining whether the impugned
interference is proportionate to the above aim.
(b)

Application in the present case of the above-mentioned
principles

54. According to the Government, the breadth of the margin of
appreciation enjoyed by the State in the present case must be assessed
with reference to the deliberate intention on the part of the
Contracting States not to recognise in the Convention or its Protocols a
right of recruitment to the civil service. They maintained that the
conditions which a candidate for the civil service had to satisfy were
closely linked to those applying to a civil servant who had already been
appointed to a permanent post. The Federal Republic of Germany had
a special responsibility in the fight against all forms of extremism,
56
See THE SUNDAY TIMES V. UNITED KINGDOM (No. 2) (A/217): (1992) 14 E.H.R.R. 229,
para. 50.
57
See JERSILD V. DENMARK, /oc. cit., para. 31.
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whether right wing or left wing. It was precisely for that reason and in
the light of the experience of the Weimar Republic that the duty of
political loyalty had been introduced for civil servants. The civil service
was the cornerstone of a "democracy capable of defending itself". Its
members could not therefore play an active role in parties, such as the
DKP, that pursued anti-constitutional aims. Mrs Vogt had held senior
posts in this party, whose objective at the material time had been the
overthrow of the free democratic order in the Federal Republic of
Germany and which received its instructions from the East German
and Soviet communist parties. Even though no criticism had been
levelled at the way she actually performed her duties, she had had,
nevertheless, as a teacher, a special responsibility in the transmission of
the fundamental values of democracy. Despite the warnings she had
been given, the applicant had continually stepped up her activities
within the DKP. That was why the German authorities had had no
choice but to suspend her from her duties.
55. The applicant disputed the necessity of the interference. Since
the DKP had not been banned by the Federal Constitutional Court,
her activities on behalf of that party, which had been the basis of the
"charges" brought against her, 58 had been lawful political activities for
a lawful party and could not therefore amount to a failure to fulfil her
duty of political loyalty. Compliance with that obligation had to be
assessed not in terms of the abstract aims of a party, but with reference
to individual conduct. From this point of view she had always been
beyond reproach, both in the performance of her duties, in the course
of which she had never sought to indoctrinate her pupils, and outside
her professional activities, where she had never made any statement
that could have been considered anti-constitutional. On the contrary,
her activity within the DKP reflected her desire to work for peace both
inside and outside the Federal Republic of Germany and to fight
neo-fascism. She was firmly convinced that she could best serve the
cause of democracy and human rights by her political activities on
behalf of the DKP; requiring her to renounce that conviction on the
ground that the State authorities held otherwise went against the very
core of the freedom to hold opinions and to express them. In any event,
the imposition of the heaviest sanction had been totally
disproportionate. Moreover, the very protracted nature of the
disciplinary proceedings in this case and significant differences in the
way the provisions concerning civil servants' duty of political loyalty
had been applied from Land to Land showed that it could not be said
that there were pressing reasons for dismissing her.
56. The Commission essentially took the same view as the applicant.
In its view what should have been decisive was whether the personal
conduct and personal statements of the applicant were contrary to the
constitutional order. Disciplinary punishment of such severity as
58

See para. 19 above.
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dismissal had to be justified with reference to the personal attitude of
the civil servant concerned.
57. In the present case the Court's task is to determine whether Mrs
Vogt's dismissal corresponded to a "pressing social need" and whether
it was "proportionate to the legitimate aim pursued". To this end, the
Court will examine the circumstances of the case in the light of the
situation existing in the Federal Republic of Germany at the material
time.
58. Mrs Vogt became a member of the D KP in 1972. It has not been
disputed that this was known to the authorities when, in 1979, even
before the end of her probationary period, she was appointed a
permanent civil servant. However, after investigations into her
political activities, disciplinary proceedings were opened against her in
1982.59 These proceedings were suspended several times pending
further investigations, but Mrs Vogt was eventually dismissed on
15 October 1987 for breach of her duty of political loyalty. The
criticisms levelled against her concerned her various political activities
within the DKP, the posts she had held in that party and her
candidature in the elections for the Parliament of the Land. 60
The duty of political loyalty to which German civil servants are
subject, as it was defined by the Federal Constitutional Court in its
judgment of 22 May 1975, entails for all civil servants the duty to
dissociate themselves unequivocally from groups that attack and cast
aspersions on the State and the existing constitutional system. At the
material time the German courts had held-on the basis of the DKP's
own official programme-that its aims were the overthrow of the social
structures and the constitutional order of the Federal Republic of
Germany and the establishment of a political system similar to that of
the German Democratic Republic.
The Court proceeds on the basis that a democratic State is entitled to
require civil servants to be loyal to the constitutional principles on
which it is founded. In this connection it takes into account Germany's
experience under the W eimar Republic and during the bitter period
that followed the collapse of that regime up to the adoption of the
Basic Law in 1949. Germany wished to avoid a repetition of those
experiences by founding its new State on the idea that it should be a
"democracy capable of defending itself". Nor should Germany's
position in the political context of the time be forgotten. These
circumstances understandably lent extra weight to this underlying
notion and to the corresponding duty of political loyalty imposed on
civil servants.
Even so, the absolute nature of that duty as construed by the
German courts is striking. It is owed equally by every civil servant,
regardless of his or her function and rank. It implies that every civil
59
60
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servant, whatever his or her own opinion on the matter, must
unambiguously renounce all groups and movements which the
competent authorities hold to be inimical to the Constitution. It does
not allow for distinctions between service and private life; the duty is
always owed, in every context. ·
Another relevant consideration is that at the material time a
similarly strict duty of loyalty does not seem to have been imposed in
any other Member State of the Council of Europe, whilst even within
Germany the duty was not construed and implemented in the same
manner throughout the country; a considerable number of Liinder did
not consider activities such as are in issue here incompatible with that
duty.
60. However, the Court is not called upon to assess the system as
such. It will accordingly concentrate on Mrs Vogt's dismissal.
In this connection it notes at the outset that there are several reasons
for considering dismissal of a secondary school teacher by way of
disciplinary sanction for breach of duty to be a very severe measure.
This is firstly because of the effect that such a measure has on the
reputation of the person concerned and secondly because secondary
school teachers dismissed in this way lose their livelihood, at least in
principle, as the disciplinary court may allow them to keep part of their
salary. Finally, secondary school teachers in this situation may find it
well nigh impossible to find another job as a teacher, since in Germany
teaching posts outside the civil service are scarce. Consequently, they
will almost certainly be deprived of the opportunity to exercise the sole
profession for which they have a calling, for which they have been
trained and in which they have acquired skills and experience.
A second aspect that should be noted is that Mrs Vogt was a teacher
of German and French in a secondary school, a post which did not
intrinsically involve any security risks.
The risk lay in the possibility that, contrary to the special duties and
responsibilities incumbent on teachers, she would take advantage of
her position to indoctrinate or exert improper influence in another way
on her pupils during lessons. Yet no criticism was levelled at her on this
point. On the contrary, the applicant's work at school had been
considered wholly satisfactory by her superiors and she was held in
high regard by her pupils and their parents and also by her colleagues61 ;
the disciplinary courts recognised that she had always carried out her
duties in a way that was beyond reproach. 62 Indeed the authorities only
suspended the applicant more than four years after instituting
disciplinary proceedings,63 thereby showing that they did not consider
the need to remove the pupils from her influence to be a very pressing
one.
Since teachers are figures of authority to their pupils, their special
61
62

63
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duties and responsibilities to a certain extent also apply to their
activities outside school. However, there is no evidence that Mrs Vogt
herself, even outside her work at school, actually made anticonstitutional statements or personally adopted an anti-constitutional
stance. The only criticisms retained against her concerned her active
membership of the DKP, the posts she had held in that party and her
candidature in the elections for the parliament of the Land. Mrs Vogt
consistently maintained her personal conviction that these activities
were compatible with upholding the principles of the German
constitutional order. The disciplinary courts recognised that her
conviction was genuine and sincere, while considering it to be of no
legal significance,64 and indeed not even the prolonged investigations
lasting several years were apparently capable of yielding any instance
where Mrs Vogt had actually made specific pronouncements belying
her emphatic assertion that she upheld the values of the German
constitutional order.
A final consideration to be borne in mind is that the DKP had not
been banned by the Federal Constitutional Court and that,
consequently, the applicant's activities on its behalf were entirely
lawful.
61. In the light of all the foregoing, the Court concludes that,
although the reasons put forward by the Government in order to justify
their interference with Mrs Vogt's right to freedom of expression are
certainly relevant, they are not sufficient to establish convincingly that
it was necessary in a democratic society to dismiss her. Even allowing
for a certain margin of appreciation, the conclusion must be that to
dismiss Mrs Vogt by way of disciplinary sanction from her post as
secondary school teacher was disproportionate to the legitimate aim
pursued. There has accordingly been a violation of Article 10.
11.

1996
Vogt
V.

Germany
European
Court of

Human
Rights

Judgment

Alleged violation of Article 11 of the Convention

62. The applicant also complained of a breach of her right to the
freedom of association guaranteed under Article 11 of the Convention,
which is worded as follows:
1. Everyone has the right to freedom of peaceful assembly and to freedom
of association with others, including the right to form and to join trade
unions for the protection of his interests.
2. No restrictions shall be placed on the exercise of these rights other than
such as are prescribed by law and are necessary in a democratic society in
the interests of national security or public safety, for the prevention of
disorder or crime, for the protection of health or morals or for the
protection of the rights and freedoms of others. This Article shall not
prevent the imposition of lawful restrictions on the exercise of these rights
by members of the armed forces, of the police or of the administration of
the State.
64
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63. As was the case with Article 10, the Government did not contest
the applicability of Article 11, although at the hearing they requested
the Court to re-examine this issue carefully.
64. Notwithstanding its autonomous role and particular sphere of
application, Article 11 must in the present case also be considered in
the light of Article 10.65 The protection of personal opinions, secured
by Article 10, is one of the objectives of the freedoms of assembly and
association as enshrined in Article 11.
65. With reference to the principles set forth in respect of Article
10,66 Mrs Vogt, as a permanent civil servant, also qualified for the
protection of Article 11.
The applicant was dismissed from her post as a civil servant for
having persistently refused to dissociate herself from the DKP on the
ground that in her personal opinion membership of that party was not
incompatible with her duty of loyalty.
There has accordingly been an interference with the exercise of the
right protected by Article 11(1).
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B.

Whether there was an interference

Whether the interference was justified

66. Such interference constitutes a breach of Article 11 unless it
satisfies the requirements of paragraph 2, which are identical to those
laid down in Article 10(2), the only exception being where the last
sentence of Article 11(2) is applicable.
67. In this respect the Court agrees with the Commission that the
notion of "administration of the State" should be interpreted
narrowly, in the light of the post held by the official concerned.
68. However, even if teachers are to be regarded as being part of the
"administration of the State" for the purposes of Article 11(2)-a
question which the Court does not consider it necessary to determine
in the instant case-, Mrs Vogt's dismissal was, for the reasons
previously given in relation to Article 10,67 disproportionate to the
legitimate aim pursued.
There has accordingly also been a violation of Article 11.
Ill.

Alleged violation of Article 14 of the Convention taken in
conjunction with Article 10

69. Before the Commission the applicant complained of a violation
of Article 14 of the Convention taken in conjunction with Article 10,
but she did not raise this complaint before the Court.
70. The Court does not consider it necessary to examine the question
of its own motion.
65

See YOUNG, JAMES AND WEBSTER V. UNITED KINGDOM, /oc. cit., para. 57, and EZELIN V.
(A/202): (1992) 14 E.H.R.R. 362, para. 37.
66
See paras. 43 and 44 above.
67
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IV.

Application of Article 50 of the Convention

71. Under Article 50 of the Convention,
If the Court finds that a decision or a measure taken by a legal authority or
any other authority of a High Contracting Party is completely or partially
in conflict with the obligations arising from the ... Convention, and if the
internal law of the said Party allows only partial reparation to be made for
the consequences of this decision or measure, the decision of the Court
shall, if necessary, afford just satisfaction to the injured party.
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72. Mrs Vogt submitted claims for compensation in respect of
pecuniary and non-pecuniary damage and for the reimbursement of
her costs and expenses.
73. The Government and the Delegate of the Commission regarded
most of the sums claimed as excessive.
74. In the Court's opinion, the question is not ready for decision. It is
accordingly necessary to reserve it and to fix the further procedure,
account being taken of the possibility of an agreement between the
respondent State and the applicant. 68
For these reasons, THE COURT
1. Holds, by 17 votes to two, that Article 10 of the Convention is
applicable in the present case;
2. Holds, by 10 votes to nine, that there has been a violation of
Article 10;
3. Holds, unanimously, that Article 11 of the Convention is
applicable in the present case;
4. Holds, by 10 votes to nine, that there has been a violation of
Article 11;
5. Holds, unanimously, that it is not necessary to examine the
case under Article 14 of the Convention taken in conjunction
with Article 10;
6. Holds, by 17 votes to two, that the question of the application
of Articles 50 of the Convention is not ready for decision; and
consequently,
(a) reserves the said question;
(b) invites the Government and the applicant to submit, within
the forthcoming six months, their written observations on the
matter and, in particular, to notify the Court of any agreement
they may reach;
(c) reserves the further procedure and delegates to the
President the power to fix the same if need be.
In accordance with Article 51(2) of the Convention and Rule 53(2)
of Rules of Court A:
68
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•

the joint dissenting opinion of Mr Bernhardt, Mr Golctiklii,
Mr Matscher, Mr Loizou, Mr Mifsud Bonnici, Mr Gotchev, Mr
Jungwiert and Mr Kiiris,
the supplementary dissenting opinion of Mr Gotchev, and
the dissenting opinion of Mr Jambrek are annexed to this
judgment.

A statement by Mr Mifsud Bonnici is also appended.
Joint Dissenting Opinion of Judges Bernhardt, GOiciiklii, Matscher,
Loizou, Mifsud Bonnici, Gotchev, Jungwiert and Kiiris

We are of the opinion that the disciplinary measures against Mrs
Vogt, taken or approved by all the German authorities and courts
concerned, do not violate Article 10 or Article 11 of the Convention.
Her dismissal as a teacher in public service was not only prescribed by
law and ordered in pursuit of a legitimate aim; it was also
proportionate and could be considered necessary in a democratic
society. It falls within the margin of appreciation which must be left to
the national authorities.
1. The circumstances surrounding the dismissal call, in our view, for
a different emphasis from that contained in the present judgment of
the Grand Chamber. Mrs Vogt had been a member of the Communist
Party (DKP) since 1972, but she was nevertheless appointed to a
permanent post in 1979. This can be easily explained by the German
practice according to which formal membership of an extremist party is
in itself in general not an obstacle to becoming or remaining a civil
servant. It was only after her appointment was made permanent that
Mrs Vogt intensified her activities on behalf of the DKP.69 It is obvious
that activities of this kind are bound to become known in a school and
among the pupils even if the teacher concerned does not disseminate
his or her political convictions in the classroom.
It is in our view equally beyond doubt that the programme of the
DKP and the constitutional order of the Federal Republic of Germany
as enshrined in the Basic Law were incompatible with each other. If a
person like Mrs Vogt professes to support all the points of the DKP's
programme and affirms at the same time his or her respect for the
constitutional order, these assertions are equally incompatible with
each other.
2. Throughout the period from the institution of the disciplinary
proceedings against Mrs Vogt until her final dismissal, the DKP was
supported by the communist regime and its governing party in East
Germany (at the time the German Democratic Republic), and the
DKP itself always considered the East German constitutional and
political order to be fundamentally different from and superior to that
69

See paras. 11-23 of the judgment.
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of the Federal Republic. It can also hardly be denied that at the
1996
relevant time the East-West confrontation and the antagonism
Vogt
between the communist regime on the one side and the West German
V.
democratic order on the other made it necessary to strengthen the Germany
democratic order and not to allow it to be undermined.
European
Court of
In such a situation and bearing in mind Germany's special history, in
Human
particular the destruction of the democratic constitution of Weimar,
Rights
the State must be entitled to dismiss civil servants, including school Supplementary
teachers, who are actively engaged in activities on behalf of anti- Dissenting
Opinion
democratic parties. This must be valid for all extremist parties whether
(Judge
they belong to the left or the right of the political spectrum.
Gotchev)
3. Mrs Vogt's dismissal could therefore be considered by the
German authorities to be necessary in a democratic society in
conformity with Articles 10 and 11. The civil service is of the utmost
importance in nearly all states for a proper functioning of the
democratic order, and states must accordingly enjoy a considerable
margin of appreciation when recruiting or dismissing public servants.
States must be entitled to require their officials either to renounce their
active and prominent support for an extremist party or to leave the civil
service.
Supplementary Dissenting Opinion of Judge Gotchev

I voted for no violation because it is my firm opinion that Article 10
of the Convention was not applicable.
The judgmene0 confirms that access to the civil service is not one of
the rights protected under the Convention. However, according to the
Court's case law, if denial of access to the civil service results in a
breach of some other provision of the Convention, that provision is
applicable, so where, as in this case, the refusal of access to, or dismissal
from, the civil service constitutes at the same time a violation of Article
10, that Article will be applicable.
I cannot agree with this reasoning. Mrs Vogt was not dismissed from
her post as a teacher because she expressed an opinion or an idea.
According to the court's decision she was in fact dismissed because of
her membership of the DKP, her membership of the regional branch
executive committee, being chairwoman of the local branch and her
candidacy in the parliamentary election as a DKP candidate. No
mention was made of any declaration or publication or any other kind
of expression of opinion.
In both the cases cited in the judgment-GLASENAPP and KOSIEKthe dismissal was the consequence of the expression of an opinion-a
letter sent by the applicant to a newspaper in the first case and two
books published by the applicant in the second.
Even so in both cases our Court took the view that there had been no
violation of Article 10.
70
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1. I agree with the majority that both Articles 10 and 11 of the
Convention apply to the instant case and that there was an
interference. I came to a different conclusion from the majority,
however, when considering whether the impugned interference was
necessary in a democratic society and whether it was proportionate to
the legitimate aim pursued. As a consequence I found that the
restriction was reconcilable with the respective freedoms. I also fully
agree with the joint dissenting opinion of my colleagues, but wish to
add to their reasoning the following points:
2. In order to strike a fair balance between the rights of Mrs Vogt and
the duty of the Federal Republic of Germany at the material time to
ensure that its State schools in addition to their normal functions also
properly furthered the legitimate interests of national security,
territorial integrity or public safety and the protection of rights of
others, I will examine the circumstances of the case firstly in the light of
the situation existing in the Federal Republic of Germany, and then in
the light of the choices available to Mrs Vogt, in both cases at the
material time.
3. The majority took account of Germany's "bitter period that
followed the collapse of" the Weimar Republic, and also its "position
in the political context of the time." It also noted that "the nightmare of
nazism led to its constitution being based on the principle of 'a
democracy capable of defending itself'". May I add that this
constitutional principle also represented at the time material for the
present case a legitimate aim justifying the duty imposed on civil
servants of loyalty to the values of democracy and the rule of law:
The situation of the Federal Republic of Germany in Western
Europe from 1945 to 1990 was specific and unique in comparison with
other Member States of the Council of Europe. It was an amputated
state with a divided people, in the front line facing the countries of the
former Communist Bloc. Therefore it was inevitably more vulnerable
and exposed in terms of its national security, territorial integrity and
public safety; in particular it was exposed to the risk of infiltration by
agents and to political propaganda inimical to its constitutional order. I
have no reason to doubt in this respect the facts supplied in the
Government's Memorial and in the oral presentation by their Agent.
Nor do I see any reason to doubt the facts provided and assessments
made by the Agent of the Government as to the character and the role
of the German Communist Party (DKP), of which Mrs Vogt was an
active member and official. It is in my view correct to presume that this
party at the material time aimed to overthrow the democratic
constitutional order of the Federal Republic of Germany in order to
introduce there a communist system fashioned after the model of the
former German Democratic Republic. Moreover, the DKP had the
means at its disposal to implement its political goals: it was financed by
its East German counterpart (SED), DKP members were trained by
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the SED, while about 200 members of the DKP received instruction
from the SED in sabotage and terrorism; it was only in 1989 that this
group was dissolved. Mr P Becker, who spoke on the applicant's
behalf, stated at the hearing that "It was not State repression which
caused the DKP to fail to attract people but rather the collapse of the
socialist regimes."
4. Mrs Vogt had been a member of the German Communist Party
since 1972. She was appointed a permanent civil servant on 1 February
1979. Only subsequently, from the autumn of 1980, did she take an
active role in the DKP and began engaging in the various political
activities recorded in the file of the case. And on 13 June 1982
disciplinary proceedings were instituted against her on the ground that
she had failed to comply with the duty of loyalty to the Constitution.
On 31 October 1989 the Disciplinary Court of Lower Saxony rejected
Mrs Vogt's appeal against the disciplinary sanction of dismissal
imposed upon her by the Disciplinary Chamber of the Oldenburg
Administrative Court. Thereafter various other proceedings took
place and finally the Federal Constitutional Court rejected her
constitutional complaint on 7 August 1990.
I refer to the above facts in order to place in their proper context the
following points:
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Mrs Vogt was appointed a permanent civil servant according
to the established practice that mere membership of the DKP
did not constitute a breach of loyalty;
disciplinary proceedings against her were only instituted after
she engaged in more prominent political activities;
it is wrong to assume that the length of the proceedings, during
which Mrs Vogt was permitted to continue teaching, indicated
an absence of a "pressing social need" to halt her
unconstitutional activities;
on the contrary, the German courts made it clear that they
expected her to abandon her activities within the DKP; see,
inter alia, the Lower Saxony Disciplinary Court's opinion,
"that a radical change in a civil servant's attitude could affect
its assessment of the seriousness of professional misconduce 1;
after the institution of proceedings against her, Mrs Vogt had
ample time to make at least two other choices in order to meet
official requirements: she could either continue with her active
involvement in the DKP and seek other employment outside
the German civil service, or else she could retain her job there
and remain a member of the DKP while lowering the intensity
of her activities in the party to the pre-1979 level.
5. The next key point is whether Mrs Vogt's dismissal (the
"interference") was really necessary in the sense that it represented "a
pressing social need", in view of the relationship between the way she
71
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performed her job and her political activities. In this respect, two
opposing hypotheses may be defined and defended.
According to the first, Mrs Vogt's work was apolitical and purely
academic in substance and could be performed in a way that did not
involve the expression of values. The distinction between professional
and private (including political) life thus eliminated the danger that
Mrs Vogt's political role would have such consequences for her
teaching role as to justify the pressing social need to dismiss her from
her job.
The German authorities gave the alternative assessment. Using a
different wording, they claimed that the connection between the two
roles was strong enough to justify the interference. In this respect the
notion of the general "role model" of a teacher to her pupils may also
be considered, the various "subtle" and "hidden" ways in which
political and moral values "creep into" academic language and logic,
the possibilities for extra-curricular communication between teacher
and pupils, the expectation of professional loyalty to the civil service,
reflected by adherence to the ethics and esprit de corps of the
professional community, etc. Mrs Vogt, in her address to the Court
herself stated that she always tried to communicate her fundamental
beliefs "as a teacher and a human being. I have tried to do so within
school and outside."
In my view, the picture is blurred and even in a concrete situation it is
difficult to give a "yes or no answer". Therefore, I came to the
conclusion that the German authorities and judges in this respect of the
case were in a better position to assess whether the interference was
necessary in defense of democracy, that being one of the main reasons
justifying restrictions in the interests of national security, and should
therefore be given a wider discretion within their margin of
appreciation than that recognised by the majority.
6. The majority in the chamber depicted the system of the duty of
political loyalty to which German civil servants are subject as "absolute
in nature". (Trechsel J., speaking on behalf of the Commission in this
connection referred to "the famous DEUTSCHE GRONDLICHKEIT"). This
is, in my view, a distorted description, quite far from the reality
revealed by the facts in the file of the present case.
Mr Becker informed the Court that only one to one and a half per
cent of officially known extreme left wing civil servants had actually
been dismissed. If the system were really "absolute", then the relevant
proportion would have to be approximately 100 per cent.
Secondly, the threshold for breaching the minimal duty of loyalty
was set relatively high and even then rather flexibly, to be ascertained
on a case by case basis. Again, if the system were "absolute", mere
membership of the DKP would probably imply a breach.
Thirdly, as the voGT case itself indicates, the final sanction was only
imposed after active and repetitious conduct classified as disloyal. It
may even be inferred from the disciplinary and judicial proceedings
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against Mrs Vogt, that "the system" acted with great restraint. It
seemed to issue a number of "advance warnings" to the accused, to the
point of aiming "[to persuade] her to abandon her political activities
within the DKP". 72 Dismissal in my view was a sanction of last resort,
after it became clear that all other measures were bound to fail.
Fourthly, "the system" appears flexible from the time perspective. It
was changing to adapt to new political circumstances, of which one of
the most dramatic was the fall of the Berlin wall: In the Land of Lower
Saxony, the decree on employment of extremists in the civil service
was repealed by a ministerial decision of 26 June 1990 and on
1 February 1991 the applicant was reinstated in her post as a teacher at
the North Lower Saxony educational authority.
And fifthly, the disputed regional differences in the implementation
in my view do not testify to the "absolute" or "thorough" nature of
"the system".
The misperception on the part of the majority of the nature of the
disputed system and its implementation in my view seriously
influenced the degree of discretion allowed to the German authorities,
including the courts, in this sphere.
The majority in my view probably fell into the following fallacy:
given that German authorities acted within a narrowly defined and
rigid system, the application of that system in the form of interference
with human rights protected under the Convention must be considered
predetermined, unreasoned, and lacking the necessary discretion.
Therefore, control by the European Court appears ever more
desirable.
I drew the opposite conclusion from the facts of the case: "The
system", as derived from the broad constitutional principle and as
defined by the German Constitutional Court, rests on a broad legal
doctrine and has its roots in German political history. It is also capable
of responding to present day exigencies and is implemented in a
rational and flexible way. The VOGT case does not represent a
departure from this approach.
7. In the KOSIEK case, whose facts come closest, of the Article 10
cases, to the present one, the applicant complained of dismissal from a
lectureship-to which he had been appointed with the status of
probationary civil servant-on account of his political activities for the
NPD and of the content of the two books he had written; he claimed to
be the victim of a breach of Article 10 of the Convention. In order to
decide the case, the Court inquired first whether the disputed dismissal
amounted to an "interference" with the exercise of the applicant's
freedom of expression as protected by Article 10--in the form of a
formality, condition, restriction or penalty--or whether the measure
lay within the sphere of the right of access to the civil service, a right
that is not secured in the Convention.
72
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The Court noted that one of the personal qualifications required by
anyone seeking a post as a civil servant in the Federal Republic of
Germany is to prove himself by being prepared to consistently uphold
the free democratic system within the meaning of the Basic Law. The
Court further found that "This requirement applies to recruitment to
the civil service, a matter that was deliberately omitted from the
Convention, and it cannot in itself be considered incompatible with the
Convention". 73 The European Court noted that the Ministry dismissed
him because he was "a prominent NPD official", the aims of that party
"were inimical to the Constitution", and that the domestic courts had
adopted essentially the same approach, and added: "It is not for the
European Court to review the correctness of their findings."
The Court then decided, that "access to the civil service [lay] at the
heart of the issue submitted to the Court" and for this reason found no
breach of Article 10.
I voted in favour of the applicability of Article 10 in the present case,
being aware that this decision implies a departure from the Court's
established case law, inter alia, the KOSIEK case. Therefore I wish by
way of a concurring opinion to state that I do not agree with the
majority's reason for distinguishing the cases of GLASENAPP and
4
KOSIEK/ where they state that in the previous cases the Court analysed
the authorities' action as "a refusal to grant the applicants access to the
civil service", while Mrs Vogt was dismissed after being appointed a
permanent civil servant. In addition, in the former cases the necessary
qualification for access was to be prepared "to uphold the free
democratic system within the meaning of the Basic law", while the
present applicant's dismissal was "a disciplinary penalty for having
breached the duty owed by everyone already appointed".
The distinction is not persuasive. For the purposes of Article 10 the
Court must answer two questions:
First, did the applicant exercise any of the freedoms protected by
Article 10(1) or not? In all three cases (GLASENAPP, KOSIEK, vooT) the
answer is affirmative.
Second, was the exercise of the said freedoms subject to any
formalities, conditions, restrictions or penalties? In my view, the acts of
the authorities in all three cases fall under the same heading of either a
condition, restriction or penalty to which the exercise of the respective
freedoms was subjected. Mr Kosiek was dismissed from his post as a
probationary civil servant, while Mrs Vogt was dismissed from her post
as a permanent civil servant-for the same reasons, while it must be of
no consequence for the Court that in the former case the views
expressed were of the extreme right, and in the latter of the extreme
left persuasion.
It would in my view be more appropriate if the Court acknowledged
73
74
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in a straightforward manner the change in judicial policy that occurred
between the KOSIEK and the VOGT cases, instead of arguing, in my view
with little success, that it maintained the same principle with different
results due to differences in the factual situations.
It would then be the duty of the Court to retain in the latter judgment
the relevant substantive arguments of the former, at least in the
modified form to fit them to the reasoning of the present case: If access
to the civil service no longer "lies at the heart of the issue", then it
should at least be given extra weight in the balancing exercise. And if
the radical position that "it is not for the European Court to review the
correctness of (the domestic courts') findings" may no longer be
maintained, than, at least their extra wide margin of appreciation
should be recognised in matters of recruitment to the civil service,
including access and dismissal.
8. In conclusion, I attributed different weight from that attributed by
the majority to the following key ingredients in the necessity and the
proportionality tests carried out in the instant case:
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specific situation of Germany in Western Europe from
1945-1990 with a divided people, facing countries of the
former Communist Bloc, which made it vulnerable and
exposed in terms of its national security (including defense of
democratic values), territorial integrity and public safety,
the role of the DKP as a means of infiltration and
dissemination of communist propaganda in Germany,
the applicant's active political involvement on behalf of that
party from autumn 1980 onwards,
the restrained and flexible way in which the duty of political
loyalty was implemented by the German authorities,
complicated links between private life in politics and
professional life in the civil service,
the importance of the wide margin of appreciation to be
afforded to domestic courts when dealing with matters of
recruitment to the civil service.
I therefore find that the disciplinary measures taken against Mrs
Vogt were proportionate and could be considered necessary in a
democratic society.
Statement by Judge Mifsud Bonnici

I voted against finding Article 10 applicable in this case, but the
majority took the opposite view. In my opinion only Article 11 is
applicable. I joined the joint dissenting opinion because it covers that
Article as well.
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Strathclyde Regional Council [1986] I.C.R. 564. But there are clear
distinctions between that case and the present. The Lord President, Lord
Emslie, said, at p. 569E, that in his opinion a particular point of the
campaign adopted against Jean Porcelli was because she was a woman.
The campaign alleged to have been adopted against the applicant was not
because he was a man, but because he was a homosexual.
Miss Cunningham invites us to refer the matter to the European Court
of Justice for a preliminary ruling on the question whether to dismiss a
man or to subject him to any other detriment on grounds of his
homosexuality is contrary to the Equal Treatment Directive. However, in
the light of the views expressed by the Court of Appeal in the case to
which we have referred, we are of the opinion that the interpretation to
be placed on that Directive by the English courts is clear. There is no
need for any further ruling upon the matter.
In our opinion the industrial tribunal reached a correct decision.
Accordingly, the appeal is dismissed. Nor is there any reason to remit the
case to the industrial tribunal for further consideration.
Appeal dismissed.
Solicitors: Free Representation Unit; Dibb Lupton Broomhead.
C. N.
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art. 5(1)

After the management of an educational establishment had
been informed that the applicant, an employee at the establishment, intended to undergo gender reassignment and that intention
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had begun to be given effect to by, inter alia, preliminary surgical
operations, the applicant was given notice of dismissal which took
effect after the final operation had been performed. In proceedings
in which the applicant claimed that she had been the victim of
sex discrimination, the industrial tribunal found that the reason
for the dismissal was the applicant's proposal to undergo gender
reassignment. The tribunal referred to the Court of Justice for a
preliminary ruling questions which the court construed as asking
whether the dismissal of a transsexual for a reason related to his
or her gender reassignment was precluded by article 5(1) of
Council Directive (76/207/E.E.C.).1
On the reference:—
Held, that the scope of Directive (76/207/E.E.C.) was not
confined to discrimination based on the fact that a person was of
one or other sex, but also extended to discrimination arising from
the gender reassignment of a person; that, where a person was
dismissed on the ground that he or she intended to undergo or
had undergone gender reassignment, he or she was treated
unfavourably by comparison with persons of the sex to which he
or she was deemed to belong before undergoing gender
reassignment; and that, accordingly, article 5(1) of the Directive
precluded dismissal of a transsexual for a reason related to a
gender reassignment (post, p. 814C-E, F-G).
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The following cases are referred to in the judgment:
Defrenne v. Sabena (Case 149/77) [1978] E.C.R. 1365, E.C.J.
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Rees v. United Kingdom (1986) 9 E.H.R.R. 56
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Cossey v. United Kingdom (1992) 13 E.H.R.R. 622
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Plus (Case 177/88) [1992] I.C.R. 325; [1990] E.C.R. 1-3941, E.C.J.
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Sommers v. Budget Marketing Inc. (1982) 667 F.2d 748
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Council Directive (76/207/E.E.C), art. 5(1): see post, p. 797F.
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by an industrial tribunal sitting at Truro.

The report for the hearing before the Court of Justice prepared by the
Judge Rapporteur, Judge Kapteyn, states as follows.
(A) The relevant law
Community law
1. Article 1(1) of Council Directive (76/207/E.E.C.) of 9 February 1976
on the implementation of the principle of equal treatment for men and
women as regards access to employment, vocational training and
promotion, and working conditions (O.J. 1976 L.39, p. 40) provides:
"The purpose of this Directive is to put into effect in the member
states the principle of equal treatment for men and women as regards
access to employment, including promotion, and to vocational
training and as regards working conditions and, on the conditions
referred to in paragraph (2), social security. This principle is
hereinafter referred to as 'the principle of equal treatment.'"
2. Article 2(1) is worded:
"For the purposes of the following provisions, the principle of
equal treatment shall mean that there shall be no discrimination
whatsoever on grounds of sex either directly or indirectly by reference
in particular to marital or family status."
3. Article 3(1) provides:
"Application of the principle of equal treatment means that there
shall be no discrimination whatsoever on grounds of sex in the
conditions, including selection criteria, for access to all jobs or posts,
whatever the sector or branch of activity, and to all levels of the
occupational hierarchy."
4. Article 5(1) provides:
"Application of the principle of equal treatment with regard to
working conditions, including the conditions governing dismissal,
means that men and women shall be guaranteed the same conditions
without discrimination on grounds of sex."
(B) Background to the main dispute
5. P., the applicant in the main proceedings, worked as a manager at
an educational establishment operated at the relevant time by Cornwall
County Council, the administrative authority for the area. S. was the
principal, chief executive and financial director of the establishment. On
being dismissed at the end of 1992, the applicant brought proceedings
against S. and Cornwall County Council before the industrial tribunal.
The applicant claimed that, in being dismissed, she had suffered
discrimination on grounds of sex. S. and Cornwall County Council
maintained that the applicant was dismissed by reason of redundancy.
6. The industrial tribunal found that the true reason for the dismissal
was the applicant's intention to undergo a sex change, even though there
was a situation of redundancy. It has to be made clear that, while the
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applicant was referred to as "she," she had been taken on as a male
employee.
7. The industrial tribunal then found that there was no remedy under
the Sex Discrimination Act 1975, the applicable United Kingdom statute,
since English law took cognisance only of situations in which men or
women were treated differently because they belonged to one sex or the
other, and did not recognise a transsexual condition in addition to the
two sexes. Under English law, the applicant was at all times a male.
8. The industrial tribunal is, however, uncertain whether the application
of Council Directive (76/207/E.E.C.) is not wider than that of the Act of
1975. For that reason the industrial tribunal decided, by order of
11 January 1994, to stay proceedings until the Court of Justice had given
a preliminary ruling on the following questions:
"(1) Having regard to the purpose of Council Directive
(76/207/E.E.C), which is stated in article 1 to be to put into effect
the principle of equal treatment for men and women as regards access
to employment etc., does the dismissal of a transsexual for a reason
related to a gender reassignment constitute a breach of the Directive?
"(2) Does article 3 of the Directive, which refers to discrimination
on grounds of sex, prohibit treatment of an employee on the grounds
of the employee's transsexual state?"
(C) Procedure before the court
9. The order for reference of 11 January 1994 was received at the
Court Registry on 13 January 1994.
10. Pursuant to article 20 of the Protocol on the Statute of the Court
of Justice of the E.E.C., written submissions were submitted by the
applicant, the United Kingdom and the Commission of the European
Communities.
11. On hearing the report of the Judge Rapporteur and the views of
the Advocate General, the court decided to open the oral procedure
without any preparatory inquiry.
Summary of the written observations submitted to the court
12. The applicant claims since birth to have suffered gender identity
disorder, commonly referred to as "transsexualism." She asserts that,
despite her male physical characteristics, her true sexual identity has
always been female. She explains that, according to the majority of
medical publications, gender identity disorder constitutes a biological
condition which is present at birth but does not become evident until later
in life. For that reason the criteria for determining sex must now
incorporate the sociobiological outlook which propounds that certain
behaviours are grounded in a genetic and biological causality and are then
enabled to find expression through and within social structures and
behaviours. Applied to gender identity disorder, that outlook seems to
indicate that the only known effective treatment requires particular
medication and reconstructive or corrective surgery.
13. The applicant claims that she began to be treated less favourably
once she declared that her true sex was female. The discrimination resulted
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from her employers' refusal to accept that true sexual identity, which in
itself constitutes discrimination on grounds of sex.
14. She points out that the purpose of Directive (76/207/E.E.C.) is to
lay down the principle of equal treatment of men and women in the field
of employment. The application of that principle implies that there is to
be no discrimination whatsoever on grounds of sex. In essence, she claims
that, although she always displayed physical male characteristics, she had
always been female. She suffered discrimination because of her decision to
undergo sex reassignment in order to be able to assert her female identity.
The applicant submits that, if she was protected by the Directive as a man
before 1992 and is now protected as a woman, there is no reason to
exclude the intermediate state of transsexuality. She argues therefore that
discrimination on grounds of transsexualism also constitutes discrimination
on grounds of sex.
15. The applicant then submits that, if those arguments are not
successful, there is nevertheless indirect discrimination not justified on
objective grounds, since research shows that there are more male to female
transsexuals than the reverse.
16. Finally, she proposes that, having regard to the objective pursued
by the Council in adopting Directive (76/207/E.E.C), the dismissal of a
transsexual for a reason related to sex reassignment constitutes a breach
of the Directive and that article 3 thereof, which refers to discrimination
on grounds of sex, prohibits treatment of an employee based on grounds
of her transsexual state.
17. The United Kingdom submits that the dismissal of a transsexual
because of that person's transsexual state or because of sex reassignment
surgery does not amount to discrimination on grounds of sex for the
purposes of Directive (76/207/E.E.C).
18. First, it points out that the principle of equal treatment applies
only to men and women, and prohibits unfavourable treatment only by
reason of belonging to one sex or the other. The United Kingdom
considers that its point of view is supported both by the provisions of the
Directive and by the court's decisions.
19. According to the United Kingdom, the applicant was adversely
treated not because of her sex but because she had decided to undergo a
particular form of surgery. The industrial tribunal found that she would
have been dismissed for undergoing sex reassignment surgery whether she
had been a man or a woman.
20. Lastly, the United Kingdom submits that the question of adverse
treatment of persons for reasons related to transsexualism raises issues of
principle and policy which cannot properly be addressed within the context
of a Directive designed to secure equal treatment as between men and
women.
21. The Commission points out that, for the purposes of the
Convention for the Protection of Human Rights and Fundamental
Freedoms (1953) (Cmd. 8969) and in the light of the case law of the
European Court of Human Rights, it appears to be accepted that, whilst
a change of sex by a transsexual is to be recognised, some latitude is
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afforded the member states as to the circumstances in which they decide
to recognise that change. In that context, purely social or psychological
factors may be regarded as going only to sexual identity rather than to sex
in the sense of classification as male or female. Taking those decisions into
account, the classification of the applicant as a man from the point of
view of English law does not constitute a breach of the Convention and
should not be called in question by the court.
22. According to the Commission, Directive (76/207/E.E.C.) does not
cover the situation of a transsexual changing sex. Nothing in the Directive
supports the proposition that the principle of equal treatment with regard
to sex runs wider than between men and women, since those are the only
two categories referred to. In order for the applicant in this case to be
able to invoke the Directive, it would have to be admitted that the word
"sex" in the Directive comprehended psychological and social sexual
identity.
23. The Commission notes that, according to consistent case law, the
court has used the word "sex" simply to refer to the male and female sex:
see Dekker v. Stichting Vormingscentrum voor Jong Volwassenen (VJVCentnim) Plus (Case 177/88) [1992] I.C.R. 325. The fundamental right
not to suffer discrimination on grounds of sex, as identified by the court
in Defretme v. Sabena (Case 149/77) [1978] E.C.R. 1365, in particular at
p. 1378, para. 27, also does not appear to justify any wider concept of sex
discrimination. Thus the Commission considers that the word "sex" is to
be given its plain meaning and does not encompass discrimination based
on transsexualism.
24. The Commission then adds that the applicant does not claim to
have been discriminated against because she was a man or a woman, but
rather because she is a transsexual who has chosen to change sex. That
type of claim is not actionable under the Directive and is certainly not in
violation of the principles of equal treatment for men and women.
25. Finally, the Commission explains that the only argument which the
applicant could put forward to support a claim of sex discrimination
would relate to her treatment in the wider context of her ultimate sex
reassignment to becoming a woman. That would be the case if it could be
established that it was a condition of the applicant's employment that she
should remain a man. If it could not, then that would indicate that her
treatment was not on grounds of sex, but of behaviour. It is the
Commission's submission that a decision based on an employee's social
behaviour, even if explicable by reference to sex-related norms of social
behaviour, falls outside the scope of the Directive.
26. The Commission therefore concludes that treatment of an employee
on grounds of his transsexual state does not, in itself, fall within the scope
of the principle of equal treatment laid down by Directive (76/207/E.E.C).
Helena Kennedy Q.C., Rcnnbert De Mello and Ben Emmerson for the
applicant.
David Pannick Q.C. and John E. Collins, agent, for the United
Kingdom.
Nicholas Khan, agent, for the Commission of the European
Communities.
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1. Once again the court is called on to give a ruling on the
interpretation of Council Directive (76/207/E.E.C.) of 9 February 1976 on
the implementation of the principle of equal treatment for men and
women as regards access to employment, vocational training and
promotion, and working conditions.
What is new, and certainly no small matter, is the fact that a
transsexual is seeking to rely on the Directive. As a result, the questions
referred by the industrial tribunal at Truro direct the court's attention to
transsexuality from the point of view of the prohibition of sex
discrimination: can a transsexual, if he or she is dismissed because he or
she is a transsexual, in particular when he or she undergoes gender
reassignment, successfully rely on the Directive?
Relevant legislation, the facts and the questions referred for a preliminary
ruling
2. According to article 1(1) of Directive (76/207/E.E.C), the purpose
of the Directive is
"to put into effect in the member states the principle of equal
treatment for men and women as regards access to employment,
including promotion, and to vocational training and as regards
working conditions and, on the conditions referred to in paragraph
(2), social security. This principle is hereinafter referred to as 'the
principle of equal treatment.'"
Next, article 2(1) of the Directive states:
"the principle of equal treatment shall mean that there shall be no
discrimination whatsoever on grounds of sex either directly or
indirectly by reference in particular to marital or family status."
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The application of that principle relates in particular to "the conditions,
including selection criteria, for access to all jobs or posts" (article 3(1))
and to "working conditions, including the conditions governing dismissal"
(article 5(1)).
3. The national legislation relevant to this case is the Sex Discrimination
Act 1975 which defines—and prohibits—as direct sex discrimination,
treating a woman less favourably than a man on the ground of her sex
(section 1(1)(a)). In addition, it provides that the provisions relating to
sex discrimination against women are to be read as applying equally to
the treatment of men, without prejudice to the special treatment afforded
to women in connection with pregnancy and childbirth (section 2). Finally,
after defining "man" as including a male of any age and "woman" as
including a female of any age, the Act provides that a comparison of the
cases of persons of different sex or marital status "must be such that the
relevant circumstances in the one case are the same, or not materially
different, in the other" (section 5).
There is, however, no specific provision relating to the state of
transsexuals, not even after they have undergone a gender reassignment
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operation. (This would be a suitable moment at which to make it clear
that in the United Kingdom no legal formality is required for a surgical
operation to change sex and all the costs are borne by the National Health
Service. I would add that under English law any person may change his
or her name and use the new one without any restriction or formality,
with the result that a transsexual has no difficulty in changing his or her
name and using the new one on documents such as his or her driving
licence, passport, vehicle log book and social security and tax documents.
For a complete picture of the position and rights of transsexuals in
the United Kingdom, see Bradley, "Transsexualisme—L'Ideologie, les
principes juridiques et la culture politique" in Transsexualisme, medicine
et droit, Actes du XXIII Colloque de droit europeen, Amsterdam,
14-16 April 1993, p. 63.) Contrary to what is provided in some national
legal systems, in the United Kingdom every person retains the male or
female sex which he or she had at birth: it is therefore impossible to have
the original sex attributed to a person altered in the register of births,
marriages and deaths.
4. I shall now turn to the case itself, which involves the dismissal of a
transsexual on account of gender reassignment. To be more specific, the
person concerned stated the intention to undergo surgery in order to
change her biological sex (male) to suit her sexual identity (female).
I shall refer to this person, the applicant, who is identified as P. for
obvious reasons of anonymity, as a female; and I would stress that I do
so regardless not only of her original sex (male) as it appears on her birth
certificate, but also of" the moment at which, as a result of the final surgical
operation, she actually changed her physical sex.
5. In April 1991 the applicant was taken on as a manager at an
educational establishment operated at the material time by Cornwall
County Council, the competent administrative authority for the area.
A year later, the applicant told S., the principal and chief executive of that
establishment, that she intended to undergo a sex change operation. At
first S. appeared supportive and tolerant, and reassured her about her
position within the establishment, but later his attitude changed. According
to the national court's reconstruction of the facts, S.'s change in attitude
was essentially due to the opposition of the board of governors, who at
one time put forward the idea that the applicant should continue to work
for the establishment as a self-employed contractor.
In the meantime, in summer 1992 the applicant underwent initial
surgical treatment with a view to her gender reassignment, as a result of
which she was absent from work on sick leave. It was during that period
that S. and the governors took the decision to dismiss her| of which she
was given three months' notice expiring on 31 December 1992. At the
same time the applicant was asked to complete by that date a number of
specific tasks which she was preparing. When the applicant informed them
that she would be returning to work dressed as a woman, they told her
that she could complete the tasks assigned to her from home, so that it
was not necessary for her to attend the establishment's premises. Finally,
the applicant's contract of employment with the establishment terminated
on the date fixed without her having returned to work.
6. The applicant underwent the final gender reassignment operation on
23 December 1992, that is to say, before her dismissal took effect but after
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she was given notice on 15 September 1992 of the termination of her
employment. On 13 March 1993 the applicant brought proceedings before
the industrial tribunal, claiming that she had suffered discrimination on
grounds of sex. Both S. and the council claimed, on the contrary, that the
applicant had been dismissed by reason of redundancy.
The industrial tribunal found that, whilst there was a case for
redundancy, the true reason for the dismissal was the objection on the
part of S. and the council to the applicant's intention to undergo a gender
reassignment operation.
In the result, for the court the starting point—in that this was found
by the industrial tribunal—is that the applicant was dismissed solely and
exclusively because of the sex change of which she first gave notice and
which was later carried out before her dismissal took effect.
1. The industrial tribunal considers that English law provides no
helpful answer in the circumstances—in particular, the tribunal notes that
the termination of employment cannot be assessed from the point of view
of unfair dismissal, since for that purpose in the United Kingdom a person
must have been employed for at least two years; at the time of her
dismissal the applicant had worked for the establishment concerned for
only 20 months—and in particular that no discrimination against the
applicant can be identified on the basis of the Sex Discrimination Act
1975. The tribunal is, however, of the opinion that the Community
Directive on equal treatment for men and women may allow a broader
interpretation that would cover discrimination against transsexuals as well,
inasmuch as it refers to discrimination "on grounds of sex." It is from
exactly that point of view that it asks the Court of Justice: [for the
questions referred, see ante, p. 798C-D].
Transsexuality and law
8. First, what is transsexuality? Far be it from me to venture into
territory requiring quite different knowledge and learning. I consider it
preferable to recall the definition given in a recommendation of the
Council of Europe (Recommendation 1117 of 29 September 1989 "on the
condition of transsexuals"—in which, moreover, the Council of Ministers
was asked to request the member states to legislate on the subject) which
states:
"transsexualism is a syndrome characterised by a dual personality,
one physical, the other psychological, together with such a profound
conviction of belonging to the other sex that the transsexual person is
prompted to ask for the corresponding bodily 'correction' to be
made."
The applicant has produced a great number of learned articles which
claim that the causes of the condition are to be found in biological
dysfunctions which are therefore present already at birth, or else in
psychological disorders linked to environment. The effect is however the
same: biological sex and sexual identity fail to coincide. (For a
consideration of those points in greater depth, see Reed, "Aspects
psychiatriques et psychologiques du transsexualisme," and Gooren,
"Aspects biologiques du transsexualisme et leur importance pour la
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reglementation en ce domaine," in Transsexualisme, medicine et droit,
Actes du XXIII Colloque de droit europeen, Amsterdam, 14-16 April
1993, pp. 25 and 123 respectively.) Let it suffice here, however, to note the
fact that studies relating to transsexuality have produced highly interesting
results, in any event such as to refute entirely groundless old taboos and
prejudices, by turning attention away from the moral dimension of the
question, which is entirely reductive and at times misleading, to the strictly
medical and scientific.
9. What I am concerned to emphasise is that the phenomenon of
transsexuality, even though it is not of great significance in statistical
terms—according to figures supplied by the applicant, in Europe one in
30,000 males and one in 100,000 females seek to change sex by means of
surgery—constitutes a reality today which has been discussed in various
bodies, not only scientific but also legal, in particular from the point of
view of fundamental personal rights. (That is the case, for example, of the
Council of Europe's Parliamentary Assembly, whose proceedings
culminated in the adoption of the above-mentioned Recommendation
1117 on the condition of transsexuals.) Consequently, the law is faced
with that reality—and is destined to come up against it to an increasing
degree. This is inevitable. In society as it is today, in which customs and
morals are changing rapidly, citizens are guaranteed ever wider and deeper
protection of their freedoms, and social and legal studies are increasingly
taking on present day—and, for that very reason, real—values, on the
principle that it is effective to do so, it would be unjustifiable to reject out
of hand the problem of transsexuality—which certainly can still be assessed
quite independently in moral terms—or simply to condemn it and consider
it contrary to the law.
To my mind, the law cannot cut itself off from society as it actually is,
and must not fail to adjust to it as quickly as possible. Otherwise it risks
imposing outdated views and taking on a static role. In so far as the law
seeks to regulate relations in society, it must on the contrary keep up with
social change, and must therefore be capable of regulating new situations
brought to light by social change and advances in science. From that
point of view, there is no doubt that for present purposes the principle of
the alleged immutability of civil status has been overtaken by events. This
is so in so far as and from the time that the fact that one cannot change
one's sex for bureaucratic and administrative purposes no longer
corresponds to the true situation, if only on account of the scientific
advances made in the field of gender reassignment.
10. A swift glance at the situation in the various member states of the
Community reveals a clear tendency, especially since the early 1980s,
towards ever wider recognition of transsexuality, both by legislation and
by judicial decision. That recognition is reflected in the first place by the
fact that sex changes are accepted, in the specific sense that surgery to that
end is now permitted, albeit subject to differing rules, in nearly all the
states. (On this point, it is worth repeating that in the United Kingdom,
where it is still not possible to have the attribution of sex altered in the
register of births, not only is "transsexual" surgery permitted without any
legal formality, but it is wholly paid for by the National Health Service.)
In the second place, the move to make sex change surgery lawful usually
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goes hand in hand with authorisation, again subject to differing rules, to
rectify the sex recorded in the registers of civil status, with all the ensuing
consequences.
Some states have given a legal response to transsexuality by adopting
special legislation. As far as member states of the Community are
concerned, this is so in the case of Sweden (Law of 21 April 1972 [1972]
Svensk Forfattningssamling 119): see the French translation in (1976) 74
Revue trimestrielle de droit civil 295; the Federal Republic of Germany
(Law of 10 September 1980 [1980] I Bundesgesetzblatt, vol. 2, p. 1654)—
it is interesting to note that this law provides both for the so-called "minor
solution," which is permission to change name, and the so-called "major
solution," which provides for sex change surgery; Italy (Law No. 164 of
14 April 1982 [1982] Gazzetta Ufficiale della Repubblica Italiana 2879—it
should be explained that, in judgment No. 161 of 24 May 1985 (1985) 108
II Foro Italiano, vol. 1-2, col. 2162, the Italian Constitutional Court
dismissed the objection that the rules on the correction of sex were
unconstitutional); and the Netherlands (Law of 24 April 1985 [1985] 2
Staatsblad van het Koninkrijk der Nederlanden 243). The laws concerned
authorise transsexuals to correct their birth certificates so as to include a
reference to their new sexual identity, with the result that they have the
right to marry, adopt children and enjoy pension rights according with
their new sexual identity.
The fact that the other member states do not have special laws on the
subject does not mean that the position of transsexuals is ignored. As a
matter of fact, in some states, the legality of surgery performed on
transsexuals and of the resulting change of civil status is based on laws
which themselves have nothing to do with the question of transsexuality.
(This is the case, for example, in Denmark, where the Law of 11 May
1935 (sic!) on voluntary castration is applied by analogy. Persons
authorised to undergo surgery on the basis of that Law are automatically
granted the right to change their civil status.) In most of the other states
the problem is, by contrast, resolved case by case by the courts—this is
the case in France, Belgium, Spain, Portugal, Luxembourg and Greece
(although in Greece only hermaphrodites have until now been permitted
to change their civil status)—or even, much more simply, at the
administrative level (this is the case in Austria, where it has been settled
practice since 1981 for the registrar of births, marriages and deaths to add
a note of the sex change to the birth certificate on the sole condition that
the person concerned has undergone surgery, which has to be evidenced
by a report drawn up by experts from the Institute of Forensic Medicine
of the University of Vienna).
11. Transsexuality has, furthermore, been tackled by the Commission
and the European Court of Human Rights from the twofold angle of
violation of the right to respect for private life (article 8 of the Convention
for the Protection of Human Rights and Fundamental Freedoms) and of
the right to contract valid marriages (article 12 of the Convention).
The way was opened by a decision of the European Commission on
Human Rights, which in 1979 decided unanimously that the refusal by the
Belgian state to adopt measures to enable the registers of civil status to
reflect lawful sex changes constituted a violation of the right to respect for
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private life enshrined in article 8(1) of the Convention: Van Oosterwijck v. A
Belgium (Application No. 7654/76), report of 1 March 1979 of European
Commission on Human Rights; Rapport europeen sur les droits de I'homme
(1981), p. 557.
12. The approach of the European Court of Human Rights, when
called on to rule on an alleged violation by the United Kingdom of
articles 8 and 12 of the Convention, was different. In Rees v. United
B
Kingdom (1986) 9 E.H.R.R. 56, 67, para. 47, it held that it must:
"be left to the respondent state to determine to what extent it can
meet the remaining demands of transsexuals. However, the court is
conscious of the seriousness of the problems affecting these persons
and the distress they suffer. The Convention has always to be
interpreted and applied in the light of current circumstances. . . . The
need for appropriate legal measures should therefore be kept C
under review having regard particularly to scientific and societal
developments."
The same solution was later adopted in Cossey v. United Kingdom (1990)
13 E.H.R.R. 622, 641, para. 42.
In the subsequent case of B. v. France (1992) 16 E.H.R.R. 1, by
contrast, the court in Strasbourg found against France, stating, at p. 33, D
para. 63, that the fact that the applicant, who had undergone surgery in
1972 to become a woman also from the sexual point of view, could not
adopt a feminine name or change her civil status, constituted a violation
of article 8(1) of the Convention. In reaching that conclusion—and
distinguishing B. v. France from Rees and Cossey: in particular, it emerged
that in France, unlike the system in force in the United Kingdom, the civil p
status register could be amended without any difficulty (on that point, see
paragraph 3 of this opinion, above)—the Court of Human Rights
explained that attitudes had changed and science had progressed and
increasing importance was attached to the problem of transsexualism.
13. It is clear from this survey that at present "transsexual" surgery is
regarded as legal, even in those countries which still do not allow a
corresponding change of civil status. This fact alone means that the law, F
as a result of scientific and social progress which has taken place in this
area, is paying more and more attention to transsexuality, by regulating
those aspects which are liable to have significant repercussions on relations
in society. As we have seen, this is borne out by the fact that in most .
national legal systems it is permissible to change civil status, either by
virtue of specific laws or because of judicial involvement on a case by case

basis.

There remains the question whether there can be legal protection for
persons who have changed sex or are living through the period of change
when, specifically and solely on that account, they are discriminated
against or, in any event, treated unfavourably in the field of employment,
possibly even, as in this case, by being dismissed.
Answers to the questions
14. The national court asks the court to determine whether, in the light
of the purpose of Directive (76/207/E.E.C), as set out in article 1, the
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dismissal of a transsexual on account of a sex change constitutes
discrimination prohibited by the Directive, and, more generally, whether
article 3(1) must be interpreted as also encompassing, with regard to
working conditions, discrimination against transsexuals.
The national court starts from the premise that the Directive, in
particular article 3(1) in so far as it prescribes that "there shall be no
discrimination whatsoever on grounds of sex"—in addition to article 3(1),
article 2(1) also provides in general terms to that effect—does not mean,
or at least does not necessarily mean, that discrimination can exist only as
between a male and a female, but may be interpreted as covering
discrimination against transsexuals as well.
15. First of all, I would observe that the provisions of the Directive
relevant to this case are rather article 2(1), which lays down in general
terms the prohibition of discrimination on grounds of sex, and article
5(1), which more specifically prohibits discrimination on grounds of sex
with regard to the conditions governing dismissal. The question referred
must therefore be reformulated to that effect.
That having been said, it is necessary in any event to establish whether
the dismissal of a transsexual because of her change of sex falls within the
field of application of Community law, more specifically of the Directive
concerning equal treatment for men and women.
16. While it is quite true that Directive (76/207/E.E.C.) prohibits any
discrimination whatsoever on grounds of sex, it is equally indisputable
that the wording of the principle of equal treatment which it lays down
refers to the traditional man/woman dichotomy.
In order to ascertain whether the Directive can, as the industrial
tribunal suggests, be so interpreted as to cover discrimination against
transsexuals too, it must, in any event, be determined in the first
place whether the unfavourable treatment of transsexuals constitutes
discrimination on grounds of sex. It will then be necessary to decide
whether it is only discrimination between men and women which is
covered by the expression "discrimination on grounds of sex" or, more
generally, all unfavourable treatment connected with sex.
17. I shall start by calling to mind the proposition, which has ever
stronger support in medical and scientific circles, that it is necessary to go
beyond the traditional classification and recognise that, in addition to the
man/woman dichotomy, there is a range of characteristics, behaviour and
roles shared by men and women, so that sex itself ought rather to be
thought of as a continuum. From that point of view, it is clear that it
would not be right to continue to treat as unlawful solely acts of
discrimination on grounds of sex which are referable to men and women
in the traditional sense of those terms, while refusing to protect those who
are also treated unfavourably precisely because of their sex and/or sexual
identity.
The argument just put forward, attractive as it is, requires a redefinition
of sex which merits deeper consideration in more appropriate circles.
Consequently, that is not the path that I propose that the court should
follow. I fully realise that from time immemorial a person's sex has merely
been ascertained, without need of the law to define it. The law dislikes
ambiguities and it is certainly simpler to think in terms of Adam and Eve.
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Having said that, I regard as obsolete the idea that the law should take
into consideration, and protect, a woman who has suffered discrimination
in comparison with a man, or vice versa, but denies that protection to
those who are also discriminated against, again by reason of sex, merely
because they fall outside the traditional man/woman classification.
18. The objection is taken too much for granted (and has been raised
on several occasions in these proceedings) that the factor of sex
discrimination is missing on the ground that "female transsexuals" are not
treated differently from "male transsexuals." In short, both are treated
unfavourably, hence there can be no discrimination at all. A survey of the
relevant national case law confirms that point of view, albeit with some
exceptions. (I refer first to the judgment in White v. British Sugar
Corporation Ltd. [1977] I.R.L.R. 121, in which an English industrial
tribunal held that the Sex Discrimination Act 1975 did not apply to the
case of the dismissal of a female transsexual who had not undergone any
sex change surgery but who had held herself out to be a man when she
obtained the job. There are many judgments of United States courts on
the issue. Nearly all held the dismissal of transsexuals to be lawful, on the
ground that no discrimination on grounds of sex could be identified: see,
for example, Grossman v. Bernards Township Board of Education (1975) 11
F.E.P. 1196; Kirkpatrick v. Seligman & Latz Inc. (1981) 636 F.2d 1047;
Sommers v. Budget Marketing Inc. (1982) 667 F.2d 748 and Ulane v.
Eastern Airlines (1984) 35 F.E.P. 1348. Holloway v. Arthur Andersen
& Co. (1977) 566 F.2d 659 deserves a separate mention; that was a case
exactly like the present one, in which it was held to be lawful to dismiss a
transsexual for starting treatment to become a woman. As to the
exceptions, see the judgment at first instance in Ulane v. Eastern Airlines,
35 F.E.P. 1332, in which the court held that dismissal of an employee on
account of her transsexual state was equivalent to dismissal on grounds of
sex. Another notable exception may be found in Richards v. United States
Tennis Association (1977) 400 N.Y.S.2d 267, relating to a tennis player
who, following an operation to become (also) physically a woman, sought
to take part in women's tournaments. Despite the opposition of the tennis
association, which maintained that Richards, by retaining her male
muscular structure, would be at an advantage, the Supreme Court of the
State of New York permitted her to take part in the 1977 United States
Women's Open. (To complete the picture, I would observe that Richards
was beaten in the first round by Wade 6-1, 6-4).)
I am not convinced by that view. It is quite true that, even if the
applicant had been in the opposite situation, that is to say changing from
female to male, it is possible that she would have been dismissed anyway.
One fact, however, is not just possible, but certain: the applicant would
not have been dismissed if she had remained a man.
So how can it be claimed that discrimination on grounds of sex was
not involved? How can it be denied that the cause of discrimination was
precisely, and solely, sex? To my mind, where unfavourable treatment of
a transsexual is related to (or rather is caused by) a change of sex, there
is discrimination by reason of sex, or on grounds of sex, if that is
preferred.
19. On this subject I cannot do other than recall that the prohibition
of discrimination on grounds of sex is an aspect of the principle of
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equality, a principle which requires no account to be taken of
discriminatory factors, principally sex, race, language and religion. What
matters is that, in like situations, individuals should be treated alike.
Consequently, the principle of equality prohibits unequal treatment of
individuals based on certain distinguishing factors, and these specifically
include sex. This means that importance may not and must not be given
to sex as such, so as to influence, in one way or another, the treatment
afforded, for example, to workers. That is the reasoning on which my
opinion in Kalanke v. Freie Hansestadt Bremen (Case C-450/93) [1996]

Q

D

g

F

Q

H

I.C.R. 314 is based. In that opinion, as I recall, I declared myself opposed
to employment and promotion quotas for women, because I believe that
the principle of non-discrimination on grounds of sex permits only those
exceptions which, because they aim at attaining substantive equality, are
justified by the objective of ensuring actual equality between persons.
In the present case, what is required is at least a rigorous application
of the principle of equality so that, therefore, any connotations relating to
sex and/or sexual identity cannot be in any way relevant. Moreover, in
trying to justify their relevance, it would be very hard to argue, and in
any event it has not been claimed, that the abilities and role of the person
in question were adversely affected by her change of sex.
20. I must add that, for the purposes of this case, sex is important as
a convention, a social parameter. The discrimination of which women are
frequently the victims is not of course due to their physical characteristics,
but rather to their role, to the image which society has of women. Hence
the rationale for less favourable treatment is the social role which women
are supposed to play, and certainly not their physical characteristics. In
the same way it must be recognised that the unfavourable treatment
suffered by transsexuals is most often linked to a negative image, a moral
judgment which has nothing to do with their abilities in the sphere of
employment.
Such a situation is still less acceptable when the social change and
scientific advances made in this area in recent years are taken into
consideration. Whilst it is true, as I have already said, that transsexuals
are in fact not very significant in statistical terms, it is equally true that
for that very reason it is vital that they should have at least a minimum of
protection. On this view, to maintain that the unfavourable treatment
suffered by the applicant was not on grounds of sex because it was due to
her change of sex, or else because in such a case it is not possible to speak
of discrimination between the two sexes, would be a quibbling formalistic
interpretation and a betrayal of the true essence of that fundamental and
inalienable value which is equality.
21. It remains to be determined whether a Directive whose purpose,
according to its wording, is to ensure the elimination of discrimination
between men and women may also cover unfavourable treatment afforded
to transsexuals. In other words, in the absence of specific legislation which
expressly takes transsexuals into consideration, must it be concluded that
transsexuals—once they have suffered discrimination—are deprived of any
legal protection whatsoever?
In this regard, a judgment of the German Constitutional Court of
11 October 1978 [1979] Neue Juristische Wochenschrift 595 is of some
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interest. The court recognised—in the absence of relevant legislation
—transsexuals' right to change their civil status. The judgment stated:
"Clearly it is in the interests of legal certainty that the legislature
should regulate questions concerning personal legal status connected
to a change of sex and their effects. But until such legislation is
adopted, the task of the courts is none other than that which arises
from the principle of equality between men and women before the
entry into force of a law putting them on an equal footing."
22. First, transsexuals certainly do not constitute a third sex, so it
should be considered as a matter of principle that they are covered by
Directive (76/207/E.E.C), having regard also to the recognition of their
right to a sexual identity mentioned previously: see, in particular,
paragraphs 10 to 13 above.
Secondly, I note that the Directive is nothing if not an expression of a
general principle and a fundamental right. Here I would point out that
respect for fundamental rights is one of the general principles of
Community law, the observance of which the court has a duty to ensure,
and that "There can be no doubt that the elimination of discrimination
based on sex forms part of those fundamental rights:" see Defrenne v.
Sabena (Case 149/77) [1978] E.C.R. 1365, 1378, para. 27 (emphasis added).
(See also more recently Speybrouck v. European Parliament (Case T-45/90)
[1992] E.C.R. 11-33, 46, para. 47, in which the Court of First Instance
reaffirmed precisely that:
"the principle of equal treatment for men and women in matters of
employment and, at the same time, the principle of the prohibition
of any direct or indirect discrimination on grounds of sex form part
of the fundamental rights the observance of which the Court of
Justice and the Court of First Instance must ensure pursuant to
article 164 of the E.E.C. Treaty.")
23. When the problem is expressed in those terms, it seems to me only
too clear that Directive (76/207/E.E.C), which dates from 1976, took
account of what may be defined as "normal" reality at the time of its
adoption. It is quite natural that it should not have expressly taken into
account a question and a reality that were only just beginning to be
"discovered" at that time. However, as the expression of a more general
principle, on the basis of which sex should be irrelevant to the treatment
everyone receives, the Directive should be construed in a broader
perspective, including therefore all situations in which sex appears as a
discriminatory factor.
It should, moreover, be borne in mind that the statement of reasons
for the Directive, in the third recital in the preamble, expressly states:
"equal treatment for male and female workers constitutes one of the
objectives of the Community, in so far as the harmonisation of living
and working conditions while maintaining their improvement are inter
alia to be furthered . . ." (Emphasis added.)
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The Directive is thus essentially intended, with a view to attaining the
economic goals prescribed by the E.E.C. Treaty while satisfying criteria of
social justice, to ensure equal treatment as between workers. From this
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point of view, it seems to me only too obvious that all workers, thus
including those who have changed sex as a result of surgery, are entitled
to enjoy the protection conferred by the Directive; and this, I would
repeat, is so whenever sex is a discriminatory factor.
The European Parliament expressed itself to the same effect in a
Resolution on discrimination against transsexuals of 12 September 1989
(O.J. 1989 C. 256, p. 33) in which, inter alia, it:
"Calls on the Commission and the Council to make it clear that
Community Directives governing the equality of men and women at
the workplace also outlaw discrimination against transsexuals; . . . "
(Emphasis added.)
The very fact that Parliament asked only for it to be made clear that the
Community Directives cover transsexuals also means that for that
institution transsexuals should already be able to avail themselves of the
protection guaranteed by the Directives in question.
24. Finally, I am well aware that I am asking the court to make a
"courageous" decision. I am asking it to do so, however, in the profound
conviction that what is at stake is a universal fundamental value, indelibly
etched in modern legal traditions and in the constitutions of the more
advanced countries: the irrelevance of a person's sex with regard to the
rules regulating relations in society. Whosoever believes in that value
cannot accept the idea that a law should permit a person to be dismissed
because she is a woman, or because he is a man, or because he or she
changes from one of the two sexes (whichever it may be) to the other by
means of an operation which—according to current medical knowledge—
is the only remedy capable of bringing body and mind into harmony. Any
other solution would sound like a moral condemnation—a condemnation,
moreover, out of step with the times of transsexuality, precisely when
scientific advances and social change in this area are opening a perspective
on the problem which certainly transcends the moral one.
I am quite clear, I repeat, that in Community law there is no precise
provision specifically and literally intended to regulate the problem; but
such a provision can readily and clearly be inferred from the principles
and objectives of Community social law, the statement of reasons for the
Directive underlining "the harmonisation of living and working conditions
while maintaining their improvement" and also the case law of the court
itself, which is ever alert and to the fore in ensuring that disadvantaged
persons are protected. Consequently, I consider that it would be a pity to
miss this opportunity of leaving a mark of undeniable civil substance, by
taking a decision which is bold but fair and legally correct, inasmuch as it
is undeniably based on and consonant with the great value of equality.
Finally, I would point out, in the words of Mr. Advocate General
Trabucchi in an opinion now 20 years old in Mr. and Mrs. F. v. Belgian
State (Case 7/75) [1975] E.C.R. 679, 697:
"If we want Community law to be more than a mere mechanical
system of economics and to constitute instead a system commensurate
with the society which it has to govern, if we wish it to be a legal
system corresponding to the concept of social justice and to the
requirements of European integration, not only of the economy but
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of the people, we cannot disappoint the [national] court's expectations,
which are more than those of legal form."
25. In the light of the foregoing considerations, I propose that the
court should reply as follows to the questions referred by the industrial
tribunal at Truro: articles 2(1) and 5(1) of Council Directive
(76/207/E.E.C.) must be interpreted as precluding the dismissal of a
transsexual on account of a change of sex.

\
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30 April 1996. The following judgment was delivered in open court in
Luxembourg.
1. By order of 11 January 1994, received at the court on 13 January
1994, the industrial tribunal at Truro referred to the court for a
preliminary ruling under article 177 of the E.C. Treaty two questions on
the interpretation of Council Directive (76/207/E.E.C.) of 9 February 1976
on the implementation of the principle of equal treatment for men and
women as regards access to employment, vocational training and
promotion, and working conditions.
2. Those questions were raised in proceedings brought by the applicant
in the main proceedings, P., against S. and Cornwall County Council.
3. The applicant used to work as a manager in an educational
establishment operated at the material time by Cornwall County Council,
the competent administrative authority for the area. In early April 1992, a
year after being taken on, the applicant informed S., the director of
studies, chief executive and financial director of the establishment, of the
intention to undergo gender reassignment. This began with a "life test," a
period during which the applicant dressed and behaved as a woman,
followed by surgery to give the applicant the physical attributes of a
woman.
4. At the beginning of September 1992, after undergoing minor surgical
operations, the applicant was given three months' notice expiring on
31 December 1992. The final surgical operation was performed before the
dismissal took effect, but after the applicant had been given notice.
5. The applicant brought an action against S. and the county council
before the industrial tribunal on the ground that she had been the victim
of sex discrimination. S. and the county council maintained that the
reason for her dismissal was redundancy.
6. It appears from the order for reference that the true reason for the
dismissal was the applicant's proposal to undergo gender reassignment,
although there actually was redundancy within the establishment.
7. The industrial tribunal found that such a situation was not covered
by the Sex Discrimination Act 1975, inasmuch as it applies only to cases
in which a man or woman is treated differently because he or she belongs
to one or the other of the sexes. Under English law, the applicant is still
deemed to be male. If the applicant had been female before her gender
reassignment, the employer would still have dismissed her on account of
that operation. However, the industrial tribunal was uncertain whether
that situation fell within the scope of Directive (76/207/E.E.C).
8. According to article 1(1) of the Directive, the purpose of the
Directive is to put into effect in the member states the principle of equal
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treatment for men and women, in particular as regards access to
employment, including promotion, and to vocational training, and as
regards working conditions. Article 2(1) provides that the principle of
equal treatment means that there is to be "no discrimination whatsoever
on grounds of sex either directly or indirectly . . ."
9. Furthermore, the third recital in the preamble to the Directive states
that equal treatment for men and women constitutes one of the objectives
of the Community, in so far as the harmonisation of living and working
conditions while maintaining their improvement is to be furthered.
10. Considering that there was doubt as to whether the scope of the
Directive was wider than that of the national legislation, the industrial
tribunal decided to stay proceedings and refer the following questions to
the court for a preliminary ruling:
"(1) Having regard to the purpose of Council Directive
(76/207/E.E.C), which is stated in article 1 to be to put into effect
the principle of equal treatment for men and women as regards access
to employment etc., does the dismissal of a transsexual for a reason
related to a gender reassignment constitute a breach of the Directive?
"(2) Does article 3 of the Directive, which refers to discrimination
on grounds of sex, prohibit treatment of an employee on the grounds
of the employee's transsexual state?"
11. Article 3 of the Directive, to which the industrial tribunal refers, is
concerned with application of the principle of equal treatment for men
and women to access to employment.
12. A dismissal, such as is in issue in the main proceedings, must be
considered in the light of article 5(1) of the Directive, which provides:
"Application of the principle of equal treatment with regard to
working conditions, including the conditions governing dismissal,
means that men and women shall be guaranteed the same conditions
without discrimination on grounds of sex."
13. The industrial tribunal's two questions, which may appropriately
be considered together, must therefore be construed as asking whether,
having regard to the purpose of the Directive, article 5(1) precludes
dismissal of a transsexual for a reason related to his or her gender
reassignment.
14. The United Kingdom and the Commission submit that to dismiss
a person because he or she is a transsexual or because he or she has
undergone a gender reassignment operation does not constitute sex
discrimination for the purposes of the Directive.
15. In support of that argument, the United Kingdom points out in
particular that it appears from the order for reference that the employer
would also have dismissed the applicant if the applicant had previously
been a woman and had undergone an operation to become a man.
16. The European Court of Human Rights has held, in Rees v. United
Kingdom (1986) 9 E.H.R.R. 56, 64, para. 38:
"The term 'transsexual' is usually applied to those who, whilst
belonging physically to one sex, feel convinced that they belong to
the other; they often seek to achieve a more integrated, unambiguous
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identity by undergoing medical treatment and surgical operations to
adapt their physical characteristics to their psychological nature.
Transsexuals who have been operated upon thus form a fairly welldefined and identifiable group."
17. The principle of equal treatment "for men and women" to which
Directive (76/207/E.E.C.) refers in its title, preamble and provisions means,
as articles 2(1) and 3(1) in particular indicate, that there should be "no
discrimination whatsoever on grounds of sex."
18. Thus, the Directive is simply the expression, in the relevant field,
of the principle of equality, which is one of the fundamental principles of
Community law.
19. Moreover, as the court has repeatedly held, the right not to be
discriminated against on grounds of sex is one of the fundamental human
rights whose observance the court has a duty to ensure: see, to that effect,
Defrenne v. Sabena (Case 149/77) [1978] E.C.R. 1365, 1378, paras. 26 and
27, and Razzouk v. Commission of the European Communities (Cases 75
and 117/82) [1984] E.C.R. 1509, 1530, para. 16.
20. Accordingly, the scope of Directive (76/207/E.E.C.) cannot be
confined simply to discrimination based on the fact that a person is of one
or other sex. In view of its purpose and the nature of the rights which it
seeks to safeguard, the scope of the Directive is also such as to apply to
discrimination arising, as in this case, from the gender reassignment of the
person concerned.
21. Such discrimination is based, essentially if not exclusively, on the
sex of the person concerned. Where a person is dismissed on the ground
that he or she intends to undergo, or has undergone, gender reassignment,
he or she is treated unfavourably by comparison with persons of the sex
to which he or she was deemed to belong before undergoing gender
reassignment.
22. To tolerate such discrimination would be tantamount, as regards
such a person, to a failure to respect the dignity and freedom to which he
or she is entitled, and which the court has a duty to safeguard.
23. Dismissal of such a person must therefore be regarded as contrary
to article 5(1) of the Directive, unless the dismissal could be justified
under article 2(2). There is, however, no material before the court to
suggest that this was so here.
24. It follows from the foregoing that the reply to the questions
referred by the industrial tribunal must be that, in view of the objective
pursued by the Directive, article 5(1) of the Directive precludes dismissal
of a transsexual for a reason related to a gender reassignment.
Costs
25. The costs incurred by the United Kingdom and the Commission of
the European Communities, which have submitted observations to the
court, are not recoverable. Since these proceedings are, for the parties to
the main proceedings, a step in the proceedings pending before the
national court, the decision on costs is a matter for that court.
On those grounds, the court, in answer to the question referred to it
by the industrial tribunal at Truro by order of 11 January 1994, hereby
rules:
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In view of the objective pursued by Council Directive (76/207/E.E.C.)
of 9 February 1976 on the implementation of the principle of equal
treatment for men and women as regards access to employment, vocational
training and promotion, and working conditions, article 5(1) of the
Directive precludes dismissal of a transsexual for a reason related to a
gender reassignment.
Solicitors: Tyndallwoods & Millichip, Birmingham; Treasury Solicitor.
[Reported by MICHAEL HAWKINGS ESQ., Barrister]
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COX v. CAMDEN LONDON BOROUGH COUNCIL
D
1996 Jan. 24;
April 16

g

Judge Altman, Miss C. Holroyd
and Mrs. P. Turner

Employment—Unfair
dismissal—Compensation—Assessment—Redundancy selection procedure flawed—Finding of 95 per cent, chance of
dismissal in any event—Whether percentage reduction to be made
before or after deduction of employer's severance payment—
Employment Protection (Consolidation) Act 1978 (c. 44), s. 74
The applicant was dismissed for redundancy and received a
termination payment which included his statutory redundancy
payment. On his complaint of unfair dismissal, the industrial
tribunal found that the employers had failed to carry out the
selection procedure fairly and that the dismissal was unfair. In
calculating his compensatory award in accordance with section 74
of the Employment Protection (Consolidation) Act 19781 the
tribunal found that even if the employers had complied with the
proper procedure there would have been only a five per cent,
chance of the applicant retaining his employment. They reduced
the total losses claimed by 95 per cent, and then deducted the
amount by which the termination payment exceeded the statutory
redundancy payment.
On the applicant's appeal:—
Held, allowing the appeal, that calculation of the "loss"
sustained by an employee in consequence of the dismissal, as
required by section 74(1) of the Employment Protection
(Consolidation) Act 1978, involved the deduction of any
appropriate part of the termination payment not including the
statutory redundancy payment deductible under section 74(3) or
the enhanced redundancy payment deductible under section 74(7);
that the application of a percentage reflecting the likelihood of
dismissal even if the employer had acted fairly should be made,
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Employment Protection (Consolidation) Act 1978, s. 74: see post, pp. 818F-819B.
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LEHIDEUX AND ISORNI v. FRANCE
(Conviction for public defence of war crimes or crimes of
collaboration)

1998

Lehideux and
Isorni
v.
France

BEFORE THE EUROPEAN COURT OF HUMAN RIGHTS

(The President, Judge Bernhardt; Judges Gblciiklii, Pettiti, Russo,
Spielmann, De Meyer, Palm, Foighel, Pekkanen, Loizou, Morenilla,
Freeland, Baka, Mifsud, Bonnici, Repik, Jambrek, Kuris, Casadevall,
van Dijk, Pantiru, Butkevych)

European
Court of
Human
Rights

Application No. 24662/94
23 September 1998
Following the publication in Le Monde of an advertisement about
Marshal Petain, the applicants were convicted of making a public defence
of crimes of collaboration with the enemy. Relying upon Article 10 of the
Convention, they complained that their convictions violated their right to
freedom of expression. They also claimed just satisfaction under Article
50.
Held:
(1) by 15 votes to six that there had been a breach of Article 10 of the
Convention;
(2) unanimously that the finding of a breach in itself constituted just
satisfaction for the non-pecuniary damage sustained by the
applicants;
(3) unanimously:
(a) that the respondent State should pay the applicants, within
three months, 100,000 FF for costs and expenses;
(b) that simple interest at an annual rate of 3.36 per cent should be
payable on this sum from the expiry of the above-mentioned
three months until settlement;
(4) unanimously that the remainder of the claim for just satisfaction be
dismissed.
1. Prohibition of abuse of rights (Art. 17).
The Court will rule on the application of Article 17 in the light of all the
circumstances of the case. It will begin by considering the question of
compliance with Article 10, whose requirements it will however assess in
the light of Article 17. [38]
2. Freedom of expression: interference; justification; "necessary in a
democratic society" (Art. 10).
(a) It is not the Court's task to settle points of debate between
historians about events and their interpretation, such as the relative
merits of rival historical theories. The question of the so-called
"double game" theory does not belong to the category of clearly
established historical facts-such as the Holocaust-whose
negation or revision would be removed from the protection of
Article 10 by Article 17. In the present case, it does not appear that
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the applicants attempted to deny or revise what they themselves
referred to as "Nazi atrocities and persecutions" or "German
omnipotence and barbarism". In describing Petain's policy as
"supremely skilful", the authors of the text were rather supporting
one of the conflicting theories about the role of the head of the
Vichy Government. The Court notes that the applicants did not act
in their personal capacities, as the only names which appeared at the
foot of the text in issue were those of two associations legally
constituted with the object of promoting Petain's rehabilitation.
[46]-[48]
(b) The Court does not have to express an opinion on the constituent
elements of the offence under French law of publicly defending the
crimes of collaboration. Moreover, in the first place it is for the
national authorities, notably the courts, to interpret and apply
domestic law. The European Court's role is limited to verifying
whether the interference which resulted from the applicants'
conviction can be regarded as "necessary in a democratic society".
[50]
(c) The adjective "necessary", within the meaning of Article 10(2),
implies the existence of a "pressing social need". The Contracting
States have a certain margin of appreciation in assessing whether
such a need exists, but it goes hand in hand with European
supervision, embracing both the legislation and the decisions
applying it, even those given by an independent court. The Court is
therefore empowered to give the final ruling on whether a
"restriction" is reconcilable with freedom of expression as
protected by Article 10. In exercising its supervisory jurisdiction,
the Court must look at the impugned interference in the light of the
case as a whole, including the contents of the remarks held against
the applicants and the context in which they made them. In
particular, it must determine whether the interference was
"proportionate to the legitimate aims pursued" and whether the
reasons adduced by the national authorities to justify it were
"relevant and sufficient". In doing so, the Court has to satisfy itself
that the national authorities applied standards which were in
conformity with the principles embodied in Article 10 and,
moreover, that they based themselves on an acceptable assessment
of the relevant facts. [51]
(d) The Court must first examine the content of the remarks in issue and
then determine whether it justified the applicants' conviction,
having regard to the fact that the State could have used means other
than a criminal penalty. With regard to the content of the
publication, the Court notes its unilateral character. Since the text
presented Petain in an entirely favourable light it, could without
doubt be regarded as polemical. However, Article 10 protects not
only the substance of the ideas and information expressed but also
the form in which they are conveyed. The Court must consider
whether the criticisms expressed by the Paris Court of Appeal,
namely that the authors of the text had not distanced themselves
from or criticised certain aspects of Petain's conduct, could justify
the interference complained of. [51 ]-[52]
(e) There is no doubt that, like any other remark directed against the
Convention's underlying values, the justification of a pro-Nazi
policy could not be allowed to enjoy the protection afforded by
Article 10. In the present case, however, the applicants explicitly
stated their disapproval of "Nazi atrocities and persecutions" and of
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"German omnipotence and barbarism". Thus they were not so
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much praising a policy as a man, and doing so for a purposenamely securing revision of Petain's conviction-whose pertinence Lehideux and
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and legitimacy at least, if not the means employed to achieve it, were
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recognised by the Court of Appeal. As for the omissions for which
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the authors were criticised, the Court does not intend to rule on
them in the abstract. These were not omissions about facts of no European
Court of
consequence but about events directly linked with the Holocaust.
Human
The gravity of these facts, which constitute crimes against humanity,
Rights
increases the gravity of any attempt to draw a veil over them.
Although it is morally reprehensible, however, the fact that the text
made no mention of them must be assessed in the light of a number
of other circumstances of the case. These include the fact that, as the
Government observed, "this page of the history of France remains
very painful in the collective memory, given the difficulties the
country experienced in determining who was responsible, whether
isolated individuals or entire institutions, for the policy of
collaboration with Nazi Germany". In that connection it should be
pointed out that it was for the prosecution, whose role it is to
represent all the sensibilities which make up the general interest and
to assess the rights of others, to put that case during the domestic
proceedings. But the prosecuting authorities first decided not to
proceed with the case against the applicants in the Criminal Court,
then refrained from appealing against the acquittal pronounced by
that Court and from appealing to the Court of Cassation against the
Paris Court of Appeal's judgment of 8 July 1987. [53]-[55]
(f) The Court further notes that the events referred to in the
publication in issue had occurred more than 40 years before. Even
though remarks like those the applicants made are always likely to
re-open the controversy and bring back memories of past sufferings,
the lapse of time makes it inappropriate to deal with such remarks,
40 years on, with the same severity as 10 or 20 years previously. That
forms part of the effort that every country must make to debate its
own history openly and dispassionately. Subject to Article 10(2),
freedom of expression is applicable not only to "information" or
"ideas" that are favourably received or regarded as inoffensive or as
a matter of indifference, but also to those which offend, shock or
disturb; such are the demands of that pluralism, tolerance and
broadmindedness without which there is no "democratic society".
Furthermore, the publication in issue corresponds directly to the
object of the associations which produced it. These associations are
legally constituted and no proceedings have been brought against
them for pursuing their objects. Lastly, the Court notes the
seriousness of a criminal conviction for publicly defending the
crimes of collaboration, having regard to the existence of other
means of intervention and rebuttal, particularly through civil
remedies. [55]-[57]
(g) In short, the Court considers the applicants' criminal convictions
disproportionate and, as such, unnecessary in a democratic society.
Therefore there has been a breach of Article 10. Having reached
that conclusion, it is not appropriate to apply Article 17. [58]
3. Just satisfaction: damage; costs and expenses; default interest (Art. 50).
(a) The Court considers that the non-pecuniary damage suffered by the
applicants is sufficiently made good by the finding of a breach of
Article 10. [63]
(b) Costs and expenses are assessed on an equitable basis. [63]
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(c) Default interest is payable at the statutory rate of interest applicable
in France at the date of adoption of the present judgment. [64]
Mr M. Perrin de Brichambaut, Director of Legal Affairs, Ministry of
Foreign Affairs (Agent), Mrs M. Dubrocard, magistrat, on
secondment to the Legal Affairs Department, Ministry of Foreign
Affairs, Mr A. Buchet, magistrat, head of the Human Rights Office,
European and International Service, Ministry of Justice, Mrs C.
Etienne, magistrat, on secondment to the Criminal Justice and
Individual Freedoms Office, Criminal Cases and Pardons
Department (Counsel) for the Government.
Mr B. Conforti (Delegate) for the Commission.
Mr B. Prevost of the Paris Bar, Mr 1. Ebstein-Langevin, former
member of the Paris Bar (Counsel) for the applicants.
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The Facts
I.

The circumstances of the case

9. Mr Lehideux, the first applicant, who was born in 1904 and died on
21 June 1998, 1 was formerly an administrator and later a director of
several companies-including Renault France-and lived in Paris.
From September 1940 to April 1942 he was Minister for Industrial
Production in the Government of Marshal Petain and, from 1959 to
1964, a member of the Economic and Social Committee. He was the
President of the Association for the Defence of the Memory of
Marshal Petain.
The second applicant, Mr Isorni, who was born in 1911 and died on 8
May 1995,2 was formerly a lawyer practising in Paris. As First Secretary
of the Conference of Pupil Advocates of the Paris Bar, he was officially
appointed to assist the President of the Bar Association in defending
Marshal Petain at his trial before the High Court of Justice. On 15
August 1945 the High Court of Justice sentenced Philippe Petain to
death and forfeiture of his civic rights for collusion with Germany with
a view to furthering the designs of the enemy.
A.

The publication in issue

10. On 13 July 1984 the daily newspaper Le Monde published a
one-page advertisement bearing the title "People of France, you have
short memories" in large print, beneath which appeared in small italics,
"Philippe Petain, 17 June 1941". The text ended with an invitation to
readers to write to the Association for the Defence of the Memory of
Marshal Petain and the National Petain-Verdun Association.
11. The text, which was divided into several sections each beginning
IOn 23 June 1998 the Court was informed that Mr Lehideux had died on 21 June.
On 24 June 1996 the Commission decided that his widow, Mrs Yvonne Isorni, had
standing to continue the proceedings on her late husband's behalf.
2
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with the words "People of France, you have short memories if you have
forgotten" in large capitals, recapitulated, in a series of assertions, the
main stages of Philippe Petain's life as a public figure from 1916 to
1945, presenting his actions, first as a soldier and later as French head
of State, in a positive light.
In respect of the 1940-45 period, the text contained the following
passage:
PEOPLE OF FRANCE, YOU HAVE SHORT MEMORIES

-If you have forgotten ...

-That in 1940 the civil and military authorities had led France to disaster.
Those responsible begged him to come to its assistance. By his call to the
nation of 17 June 1940 he secured an armistice and prevented the enemy
from camping on the shores of the Mediterranean, thereby saving the
Allies. Power was then legally conferred on him by the Parliamentary
Assemblies, in which the Popular Front had a majority. The grateful
French people rightly saw him as their saviour. There were "forty million
Petainists" (Henri Amouroux).
How many no longer remember this and how many have disavowed it?
-That in the thick of difficulties which no French Head of State had ever
known, Nazi atrocities and persecutions, he protected them against
German omnipotence and barbarism, thus ensuring that two million
prisoners of war were saved.
-That he provided daily bread, re-established social justice, defended
private schools and protected a pillaged economy.
-That, through his supremely skilful policy, he managed to send a
personal representative to London on the very same day that he went to
Montoire, thereby allowing France, in defeat, to maintain its position
between the contradictory demands of the Germans and the Allies and,
through his secret agreements with America, to prepare and contribute to
its liberation, for which he had formed the army of Africa.
-That he preserved for France virtually every part of what people then
still dared to call the French Empire.
-That he was threatened by Hitler and Ribbentrop for resisting their
will, and that on 20 August 1944 German troops carried him off to
Germany.
PEOPLE OF FRANCE, YOU HAVE SHORT MEMORIES

-If you have forgotten ...

-That, while he was a prisoner of the enemy, Philippe Petain was
prosecuted on the orders of Charles de Gaulle for betraying his country,
whereas he had done all he could to save it.
-If you have forgotten ...
-That, having escaped from Germany, he returned to France, however
great the personal risk to himself, to defend himself against that
monstrous accusation and to try to protect, by his presence, those who had
obeyed his orders.
PEOPLE OF FRANCE, YOU HAVE SHORT MEMORIES

-If you have forgotten ...

-That the prosecution, with the collusion of persons in the highest
authority, used a forgery, as in the Dreyfus case, to secure his conviction
and that at 90 years of age he was condemned, in haste, to death ....
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12. On 10 October 1984 the National Association of Former
Members of the Resistance filed a criminal complaint, together with an
application to join the proceedings as a civil party, against a Mr L, the
publication manager of Le M onde, for publicly defending the crimes of
collaboration with the enemy, and against Mr Lehideux as President of
the Association for the Defence of the Memory of Marshal Petain, Mr
Isorni as the author of the text complained of and a Mr M, as President
of the National Petain-Verdun Association, for aiding and abetting a
public defence of the crimes of collaboration with the enemy.
The civil party argued that the text was an apologia which
contravened the criminal law since it tended to justify the policy of
Marshal Petain, who had been found guilty by the High Court of
Justice on 15 August 1945. 3
13. The applicants denied that their advertisement constituted a
public defence of the crimes of collaboration with the enemy, but
acknowledged that the spirit of the text was consistent with their aim of
having the judgment of the High Court of Justice overturned and
rehabilitating Marshal petain.
14. On 29 May 1985 the public prosecutor filed his final submissions
recommending that the charges be dropped on the ground that the
offence had not been made out.
He considered that "the political and historical light" in which the
applicants had portrayed Philippe Petain's policy during the period
1940 to 1944 was "radically different from the approach adopted by the
High Court of Justice": "far from glorifying the policy of collaboration,
the defendants ... [gave] credit to Marshal Petain-the fact that their
historical perception [might] appear incorrect, misguided or partisan
being of little consequence-for his endeavours and actions to protect
France and its people and his contribution to the country's liberation
... ". He added that, although their aim had been to enhance Philippe
Petain's image and praise his conduct during the Second World War,
this positive assessment could be construed as a public defence of his
actions "only by arbitrarily separating the image thus embellished
from its supporting text and its link with the purely extrinsic
information which, for the most part, was contained in the documents
on the High Court's file". He concluded that "it might appear strange
to commit for trial before the Criminal Court the authors and
producers of a text which glorifies an individual, not for the crimes of
which he was convicted, but for the beneficial actions which he is
deemed to have performed for the good of France, its people and,
secretly, the allies".
15. The investigating judge did not follow the public prosecutor's

European
Court of
Human
Rights

., See para. 8 above.

AB 351

EUROPEAN HUMAN RIGHTS REPORTS

672

1998
Lehideux and
Isorni
v.
France

European
Court of
Human
Rights

submissions. In an order of 4 June 1985, he committed Mr L, the
applicants and Mr M. for trial before the Criminal Court on charges,
against the first defendant as principal and the others as accomplices,
of making a public defence of the crimes of collaboration with the
enemy, defined in section 24(3) of the Freedom of the Press Act of 29
July 1881.
The investigating judge observed: "a public defence means a speech
or text which tends to defend or vindicate a doctrine or an action". He
noted that the applicants had presented Marshal Petain's policy during
the period 1940 to 1944 in a favourable light, crediting him with
endeavours and actions to protect France and its people, whereas the
same events had been the subject of lengthy, detailed reasoning in the
judgment of the High Court of Justice convicting Marshal petain. He
therefore considered that the part of the published text referring to the
1940-45 period incorporated, developed and glorified the grounds of
defence submitted by Petain at his trial before the High Court of
Justice and therefore amounted to a "justification of the actions and
policies of Marshal Petain, convicted under Articles 75 and 87 of the
Criminal Code" then in force.

2.

The Paris Criminal Court's judgment of 27 June 1986

16. On 27 June 1986 the Paris Criminal Court, the proceedings
before which had been joined by the Resistance Action Committee
and the National Federation of Deported and Interned Members of
the Resistance and Patriots, as civil parties, acquitted the defendants
and ruled that it lacked jurisdiction to deal with the civil parties'
application.
The court stated that its task was "not to take sides in the historical
controversy which, for more than 40 years, has pitted the Resistance
associations against Philippe Petain's supporters", but to determine
whether the offence had been made out in the instant case. In that
connection, the court specified that, "according to the civil parties' and
the public prosecutor's own submissions, the defendants [were] being
prosecuted for their opinions ... " and that "no restrictions [could] be
imposed on freedom of expression other than those derived from
statute, strictly interpreted .... "
The court held that only the part of the text referring to the 1940-45
period could be construed as a public defence of the crimes of
collaboration with the enemy. It noted that this part of the text was
clearly a euology of Philippe Petain, an appeal in his defence designed
to create a shift in public opinion favourable to the reopening of his
case. It considered, however, that the offence had not been made out,
for the following reasons: the text contained "no attempt to justify
collaboration with Nazi Germany", but stated that Marshal Petain's
aim had been to "facilitate the allies' victory".
Marshal Petain's collaboration with Nazi Germany was neither
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acknowledged nor presented in a favourable light; the fact that the
judgment of the High Court of Justice constituted res judicata did not
in any way prevent the defenders of Marshal Petain's memory from
criticising it; the text was part of a campaign in which the second
applicant had been engaged since 1945 to have the judgment of the
High Court of Justice overturned, an objective which was "perfectly
legal".
The court emphasised, "for the avoidance of any doubt", that its
judgment "should not be deemed to favour one of the arguments put
forward in the historical controversy".
17. The National Association of Former Members of the Resistance
and the Resistance Action Committee appealed.
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The Paris Court of Appeal's judgment of 8 July 1987

18. In a judgment of 8 July 1987 the Paris Court of Appeal held, first,
that the combined effect of Article 2(5) of the Code of Criminal
Procedure and the Freedom of the Press Act of 29 July 1881 was that
the civil parties did not have standing to trigger a public prosecution
and, secondly, that the prosecutor's submissions on their complaint did
not satisfy the formal requirements laid down on pain of nullity in the
same Act. The court therefore declared the prosecution and
subsequent proceedings null and void.
19. The National Association of Former Members of the Resistance
and the Resistance Action Committee appealed on points of law
against the above judgment.

4.

The Court of Cassation's judgment of 20 December 1988

20. In a judgment of 20 December 1988 the Court of Cassation
(Criminal Division) held that the Paris Court of Appeal had erred in
law. Accordingly, it quashed the judgment of 8 July 1987 in its entirety
and remitted the case to the same Court of Appeal with a differently
constituted bench.

5.

The Paris Court of Appeal's judgment of 26 January 1990

21. On 26 January 1990 the Paris Court of Appeal declared the two
civil party applications admissible, set aside the acquittals and awarded
the civil parties damages of one franc. It also ordered the publication of
excerpts from the judgment in Le Monde.
In its judgment it held that the three constituent elements of the
offence of making a public defence of the crimes of collaboration had
been made out.
It found, first, that the public element had been made out owing to
the fact that the text in question had been published in Le Monde.
It went on to say that the text contained an "apologia" for the crimes
of collaboration, and that the mental element had been made out, for
the following reasons:

AB 353

EUROPEAN HUMAN RIGHTS REPORTS

674
1998

Lehideux and
Isorni
v.

France

European
Court of

Human
Rights

The glorification of Petain by the authors of this manifesto is conveyed by
the celebration of what they seek to portray as great deeds; thus, equal
prominence is given, for example, to the victory at Verdun and the defeat
at Abd-el-Krim, attributed to Petain like the securing of the armistice in
1940 and "his policy", described as "supremely skilful": "He managed to
send a personal representative to London the very same day that he went
to Montoire, thereby allowing France, in defeat, to maintain its position
between the contradictory demands of the Germans and the Allies and,
through his secret agreements with America, to prepare and contribute to
its liberation, for which he had formed the army of Africa". Praise of the
Montoire policy is thus magnified by reference to its supposed results.
This is indeed an unreserved eulogy of a policy which is none other than
that of collaboration. The significance of the meeting between Petain and
Hitler at Montoire on 24 October 1940 to which the authors of the
advertisement refer were specified as follows in a radio broadcast by
Petain of 30 October 1940:
"It is in honour and in order to maintain French unity, a tencenturies-old unity, within the framework of constructive action for a
new European order that I today embark upon the path of
collaboration" .
The order referred to here was none other than the Hitlerian order based
on racism defined in Mein Kampf, to which Petain had just officially
subscribed in advance by signing, on 3 October 1940, the so-called Act
relating to aliens of Jewish race, who were later to be interned in camps set
up in France for that purpose, in order to facilitate their conveyance to the
Nazi concentration camps which were their intended destination.
Through the absence from the text of any criticism of these artfully
concealed facts or even any attempt to distance its authors from them, this
manifesto does indeed, therefore, implicitly but necessarily, contain an
apologia for the crimes of collaboration committed, sometimes with the
active participation and sometimes with the tacit consent of the Vichy
Government, that is of Petain and his zealots, in the very "atrocities" and
"Nazi persecutions" to which the text refers.
The court is forced to the above conclusion without taking sides in the
historical controversy between those who think that Petain was really
playing a double game supposedly beneficial to the French and those who
place reliance only on Petain's avowed policies and publicly announced
official decisions, regardless of the excuses that he was able to put forward
or that his supporters now seek to cloak him in. Accordingly, this court
finds that the advertisement in issue did contain the apologetic element of
the offence charged.
In addition, for the offence to be made out, the mental element must be
established.
The accused, headed by Jacques Isorni, the author of the manifesto, are
seeking revision of the judgment given by the High Court of Justice on 14
August 1945, which sentenced Petain to death, forfeiture of his civic rights
and confiscation of his possessions for collusion with Germany, a power at
war with France, with a view to furthering the enemy's designs, this
conduct constituting offences defined by and punishable under Articles 75
and 87 of the Criminal Code.
The accused, with the exception of [Mr L], all claim responsibility for the
text in issue and maintain that their object in publishing it was to create a
shift in public opinion which, in their view, would increase support for a
decision to reopen the case.
This goal, pursued unremittingly by Jacques Isorni in particular, Petain's
former defence counsel before the High Court, who seeks to have a new
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The Court of Cassation's judgment of 16 November 1993
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22. The applicants and Mr M and Mr L appealed on points of law
against the above judgment. In their statement of the grounds of
appeal they relied on Article 10 of the Convention and complained
that they had been convicted for their opinions. Their aim had been to
defend what they considered to be just in the action of a convicted
person, without glorifying war crimes or the crimes of collaboration of
which he had been convicted in the judgment which they were seeking
to have overturned. They asserted that the Court of Appeal had found
them guilty of making an "implicit apologia", constituted more by
what they had not said than by the content of the text itself, holding
that the manifesto in issue "implicitly but necessarily" contained an
apologia for the crimes of collaboration and convicting them for what
they had not written and the criticisms they had not made, despite the
fact that they had referred in their text to Nazi atrocities and
barbarism.
23. On 16 November 1993 the Criminal Division of the Court of
Cassation dismissed the appeals on the following grounds:
Having regard [to the] findings [of the Court of Appeal] the Court of
Cassation, whose task is to determine whether the text prosecuted under
section 24(3) of the Act of 29 July 1881 constitutes a public defence of the
crimes contemplated in that Act, is satisfied from its examination of the
article in question that the passage referred to by the Court of Appeal falls
within the contemplation of the aforementioned Act. In presenting as
praiseworthy a person convicted of collusion with the enemy, the text
glorified his crime and, in so doing, publicly defended it. The mental
element of the offence can be inferred from the deliberate nature of the
acts on account of which the defendants were charged.
In delivering that judgment, the Court of Appeal did not exceed its
powers. Nor did it infringe the right to freedom of expression protected by
Article 10(1) of the European Convention for the Protection of Human
Rights and Fundamental Freedoms, since the exercise of that right may,
under Article 10(3), be subject to certain restrictions prescribed by law,
where these are necessary, as in the instant case, in the interests of
national security, territorial integrity or public safety.

11.
A.

Relevant domestic law

The Freedom of the Press Act of 29 July 1881

24. In 1984 section 23 of the Freedom ofthe Press Act of29 July 1881
read as follows:
Where a crime or major offence is committed, anyone who, by uttering
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speeches, cries or threats in a public place or assembly, or by means of a
written or printed text, drawing, engraving, painting, emblem, image, or
any other written, spoken or pictorial item sold or distributed, offered for
sale or exhibited in a public place or assembly, or by means of a placard or
notice exhibited in a place where it can be seen by the public, has directly
and successfully incited another or others to commit the said crime or
major offence shall be punished as an accomplice thereto.

25. At the same time, section 24 provided that "anyone who, by one
of the means set out in section 23, has made a public defence of ... the
crimes of collaboration with the enemy" was to be liable to one to five
years' imprisonment and a fine of from 300 to 300,000 FF.
26. The French courts have gradually clarified the conditions for the
application of the provisions making public defence of a crime a
criminal offence.
The Court of Cassation has ruled that public defence of the crimes
defined in section 24(3) of the Act of 29 July 1881 is a separate offence
from unsuccessful incitement to commit one of the crimes listed in
subsections 1 and 2 of the same section and that the constituent
elements of each of those offences must not be confused. 4
As early as 1912 the Criminal Division of the Court of Cassation held
that public defence of a criminal amounted to public defence of his
crime. 5 That case law was upheld by a decision to the effect that the
glorification of a person on the basis of facts constituting one of the
crimes or major offences listed in section 24(3) of the 1881 Act
constituted the crime of public defence defined in and punishable
under that Act. 6
Publication of a text which is likely to incite any reader to judge
favourably the German National Socialist Party leaders convicted of
war crimes by the Nuremberg International Tribunal and constitutes
an attempt to justify their crimes in part is a public defence of war
crimes. 7
A public defence of the crime of theft is made out where an article is
published which, far from merely relating a criminal theft, presents it as
a praiseworthy exploit and expresses the hope that the perpetrator will
escape all punishment. s
The offence is made out where an apologia is presented in indirect
form. 9
Lastly, it is the Court of Cassation's task to determine whether a text
prosecuted under section 24(3) of the Act of 29 July 1881 partakes of
the nature of a public defence of crime as defined therein.lO
27. Law No. 90-615 of 13 July 1990 ("the Loi Gayssot") added to the
4 Crim. 11 July 1972, Bull. crim. no. 234.
, Crim. 22 August 1912, Bull. crim. no. 46.
6 Crim. 24 October 1967, Bull. crim. no. 263.
7 Crim. 14 January 1971, Bull. crim. no. 14.
"Crim. 2 November 1978, Bull. crim. no. 294.
9 Paris, 25 February 1959, D. 1959,552.
10 Crim. 11 July 1972, Bull. crim. no. 236.
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Freedom of the Press Act a section 24 bis making liable to one year's
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imprisonment and a fine of 300,000 FF, or one of those penalties only, Lehideux and
those who "deny the existence of one or more crimes against humanity
lsorni
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as defined in Article 6 of the Statute of the International Military
France
Tribunal annexed to the London Agreement of 8 August 1945 which
European
have been committed either by the members of an organisation Commission
declared criminal pursuant to Article 9 of the Statute or by a person of Human
Rights
found guilty of such crimes by a French or international court".
Section 48(2) of the Freedom of the Press Act, also inserted by the
Loi Gayssot, provides:
Any association which has been lawfully registered for at least five years at
the relevant time, and whose objects, according to its articles of
association, include the defence of the moral interests and honour of the
French Resistance or deportees, may exercise the rights conferred on civil
parties in connection with public defence of war crimes, crimes against
humanity or the crimes of collaboration with the enemy and in connection
with the offence defined in section 24 bis.

B.

The Criminal Code

28. Articles 75 and 87 of the Criminal Code, applied by the High
Court of Justice in its judgment of 15 August 1945 convicting Marshal
Petain, provided at that time:
Article 75
Any French citizen who colludes with a foreign power with a view to
inciting it to engage in hostilities against France, or provides it with the
necessary means, either by facilitating the penetration of foreign forces
into French territory, or by undermining the loyalty of the army, navy or
air force, or in any other manner, shall be guilty of treason and sentenced
to death.
Article 87
Any attempt to overthrow or change the Government ... , or to incite
citizens or inhabitants to take up arms against the imperial authority shall
be punishable by deportation to a military fortress.
PROCEEDINGS BEFORE THE COMMISSION
29. Mr Lehideux and Mr Isorni applied to the Commission on 13
May 1994, complaining of a breach of Articles 6, 10 and, in substance, 7
of the Convention. In support of their application they produced a
large number of documents, which included copies of several
memoranda obtained from British official records describing contacts
which took place in October and December 1940 between the then
British Government, led by Winston Churchill, and Louis Rougier, an
emissary of Philippe Petain, head of the Vichy Government.
30. On 24 June 1996 the Commission declared the Article 10
complaint admissible and declared the remainder of the application ll
11

App. No. 24662/94.
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A.

Complaint declared admissible

37. * The Commission has declared admissible the applicants'
complaint that their conviction, under section 24(3) of the Freedom of
the Press Act of 29 July 1881, for being accomplices to an apology for
serious offences of collaboration with the enemy, infringed their right
to freedom of expression.

Point at issue

B.

38. The issue to be determined by the Commission is therefore
whether the applicants' conviction infringed their right to freedom of
expression guaranteed by Article 10 of the Convention.

C.

As regards Article 10 of the Convention
39. Article 10 of the Convention provides, in so far as relevant:
1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers ...
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or
rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality of the
judiciary.

40. The Commission considers that the publication of the applicants'
text constituted a manifestation of their freedom of expression as
defined in Article 10 of the Convention. Their conviction therefore
constitutes an interference with the right guaranteed by that provision.
This is not contested by the respondent Government. The fact that, in
the instant case, the impugned text was presented in the form of an
advertisement does not deprive the applicants of the protection of
Article 10. 14
Made under Art. 31.
23 votes to eight.
* The paragraph numbering from here to para. 70 in bold is the original numbering of
the Commission's opinion. Then we revert to the numbering of the Court's
judgment.-Ed.
14 See, mutatis mutandis, CASADO COCA V. SPAIN (A/285): (1994) 18 E.H.R.R. 1, para.
35, and JACUBOWSKI V. GERMANY (A/291): (1995) 19 E.H.R.R. 64, para. 25.
12

13
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41. The Commission must examine whether this interference was
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justified under Article 10(2) as being a restriction "prescribed by law", Lehideux and
which pursued a legitimate aim under that Article and was "necessary
Isorni
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in a democratic society".
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1.

Was the interference "prescribed by law"?

42. The applicants contend that section 24(3) of the Freedom of the
Press Act provides for an imprecise and general offence and that case
law has not specified the terms of its application.
43. The Government contests this argument: the judgment of the
Haute Cour de Justice convicting Philippe Petain of the crime of
collaboration with the enemy is well-known, so that the applicants, the
second of whom defended Philippe Petain before the Haute Cour de
justice, could not have been unaware that they were liable to the
penalty prescribed by the statute in question. At the material time, it
could be inferred with sufficient certainty from case law, established by
a number of judgments of the Court of Cassation, that an apology for a
person convicted of the crime of collaboration amounted to an apology
for that crime.
44. The Commission recalls that the relevant national law must be
formulated with sufficient precision to enable the persons
concerned-if need be with appropriate legal advice-to foresee, to a
degree that is reasonable in the circumstances, the consequences which
a given action may entail. 15
45. The Commission notes that the applicants' conviction was
undeniably based on section 24(3) of the Freedom of the Press Act of
29 July 1881, with partial reference to section 23 of that Act, the terms
of application of which had been specified by well-established national
case law. Regarding the uncertainties as to the application of that legal
provision to this case, they did not exceed those which the applicants
could reasonably be expected to have foreseen-if need be with
appropriate legal advice-particularly as the second applicant had
been Philippe Petain's defence counsel. I6
46. The Commission therefore considers that the Act in question
provided the applicants with the requisite protection against arbitrary
interference, so that the interference was "prescribed by law".

2.
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Did the interference pursue a legitimate aim?

47. The applicants state that the text in question was part of the
campaign by the Association for the Defence of the Memory of
Marshal Petain-whose name appears at the foot of the text-to have
his case reopened. It is, they submit, a recognised association whose
object has not been judged contrary to national security, territorial
See, e.g. GOODWIN v. UNITED KINGDOM: (1996) 22 E.H.R.R. 123, para. 31.
See, mutatis mutandis, CASTELLS V. SPAIN (A/236): (1992) 14 E.H.R.R. 445, Comm.
Rep. 8.1.81, para. 48.
15

16
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integrity or public safety, or to the protection of the reputation or
rights of others, or to any other legitimate aim listed in paragraph 2 of
Article 10 of the Convention.
48. The Government recalls that Chapter Ill, entitled "Antinational Activities", of the Act of 5 January 1951 introduced the major
offence of an apology for serious offences of collaboration. The
purpose of that Act was to ensure that certain events were forgotten
(by granting a partial amnesty) and to prohibit any public eulogy or
expression of indulgence with regard to crimes of collaboration, in
order to restore and preserve democratic values and order. In that
sense, the interference in question aimed to "prevent disorder" and to
"prevent crime". The 1951 Act also aims to protect "the reputation or
rights of others", namely, in the instant case, the direct or indirect
victims of the policy of collaboration. It enables the national courts to
distinguish between information, which must be protected as such,
from untruths or disinformation, which infringe the rights of others.
The Government refers to two decisions of the Commission on this
point. 17
49. The Commission notes that the Court of Cassation had justified
the interference in question on grounds of the need to protect
"national security, territorial integrity or public safety".
50. The Commission notes, for its part, that, as Paris Court of Appeal
stressed in its judgment of 26 January 1990, the purpose of the
interference was to punish the apology made for serious offences of
collaboration with the enemy. The aim pursued was thus the
protection of the reputation and rights of others, that is, the members
of the plaintiff associations, committees and federation, and "the
prevention of disorder" and "the prevention of crime". The
Commission recalls that, in the Member States of the Council of
Europe, where the protection of the rights of the individual guaranteed
by the Convention depends on the existence of a truly democratic
political regime, "protecting that regime must also be deemed
equivalent to protecting the rights of others", within the meaning of
Article 10(2).18 It follows that the interference in question pursued
objectives recognised as legitimate under paragraph 2 of Article 10 of
the Convention.

3.

Was the interference "necessary in a democratic society"?

51. The applicants argue that the text in question reflects a historical
opinion and imparts information about a subject of general interest.
Their conviction, they contend, was secured with the aim of imposing a
"politically correct" version of history.
52. They submit that the text in question relates to the historical
17

App. No. 9235/81. x V. GERMANY, Dec. 16.7.82, D.R. 29, p. 194 and App. No. 9777/81,
Dec. 14.7.83, D.R. 34, p. 158.
GLASENAPP V. GERMANY (A/104): (1987) 9 E.H.R.R. 25, Comm. Rep. 11.5.84, para.

TV. BELGIUM,

18

88.
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controversy concerning France in the 1940-1944 period. Although the
contents of the text may be controversial, history is, nonetheless, an
area in which conflicts of opinion are desirable. They quote numerous
authors, politicians and key French figures who have taken up and
fuelled this historical controversy, in order to show that opinions still
differ today as to the responsibility of Philippe Petain and of the Vichy
regime in general during the 1940-1944 period. They conclude that
Paris Court of Appeal and the Court of Cassation could not impose
one particular version of history.
53. The applicants submit that their text is based on facts which are
historically accurate, and not false or incomplete as the Government
maintains, and that the accuracy of those facts is supported by an
examination of records which have recently come to light. They submit
that the text contained no omission or untruth, but that the assertions
made therein are corroborated by texts and documents dating back to
the material time and by the facts such as they were observed by the
first applicant, in his capacity as Philippe Petain's minister. Having
regard, in particular, to what the Government calls omissions, the
applicants retort that their text aimed exclusively to pUblicise their
application for the Petain case to be reopened and did not claim to
raise other issues. The applicants add that, in so far as they do not
distort proven historical facts, they cannot, in their actions or their
texts, be treated as or compared to negationists or revisionists.
54. The applicants specify that they have submitted several
applications for the Petain case to be reopened, in support of which
they made the same submissions as those contained in the text in
question, without any prosecution being brought against them. They
stress that, in the proceedings in question, not all the courts which dealt
with their case found them guilty. Lastly, the fact that the text was
published in the form of an advertisement does not give the national
authorities a wider margin of appreciation to justify the interference.
55. The applicants conclude that the text in question aimed to
encourage an objective debate on the basis of accurate facts and that
their conviction for mentioning those facts constitutes an unjustified
interference with their right to freedom of expression.
56. The Government considers that, in convicting the applicants of
being accomplices to serious offences of collaboration, the national
authorities did not exceed the scope of their margin of appreciation. It
argues that the national courts must enjoy a wide margin of
appreciation in the sphere of advertising. The text in question contains
repeated slogans designed to arrest the reader's attention, which do
not aim to provoke, objectively, a debate involving ideas or to add
fresh information, but to convey, in a provocative manner, and in as
resonant tones as possible, their aim of having Marshal Petain's case
reopened. It is not therefore a newspaper article by journalists
endeavouring to perform their duty with the requisite concern for
professional conduct and care, but an appeal to contact the
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Association for the Defence of the Memory of Marshal Petain and the
Petain-Verdun Association. The Government stresses that the
freedom to stimulate a debate about historical events should not be
v.
used to publicise an apology for acts which have definitively been
France
judged as crimes of collaboration with the enemy.
European
57. The Government considers that the interference in question
Commission
of Human
satisfied a "pressing social need" in a democratic society. It claims the
Rights
widest margin of appreciation compatible with a European control of
Opinion
proportionality in so far as the interference concerns France's debate
with its own history regarding the nature of the Vichy regime and the
historical responsiblities of its leaders, police authorities and,
generally, the French population during that period. Despite the fact
that the period in question dates back many years, it remains a very
sensitive national issue in the French collective memory. Thus, it is first
and foremost for the national authorities to assess whether there is a
need to make it an offence to engage in such conduct, taking into
account all the circumstances (particularly historical and sociological)
relevant to deciding whether there is such a need. In the instant case,
the Government specifies, the interference was not aimed at imposing
any particular official truth, but was necessary in order to avoid the
falsification of certain facts by omissions or untruths.
SS. The Government stresses that the applicants, under the pretence
of advocating a reopening of Philippe Petain's case, in fact offered an
apology for serious offences of collaboration with the enemy, as [the]
Paris Court of Appeal held in its judgment of 26 January 1990. The
manner in which certain actions attributable to Philippe Petain were
presented in the text in question constitutes unreserved praise of the
policy of collaboration for which Philippe Petain was convicted by the
Haute Caur de Justice. It was this device, which consisted of presenting
certain historical facts in truncated form in order to cast doubt on the
merits of Philippe Petain's conviction, that the Paris Court of Appeal
intended to punish. The Government refers broadly to the
Commission's decision in the MARAIS V. FRANCE case. 19
59. The Government submits that the text in question, in presenting
the policy at Montoire as "supremely skilful", omits and contradicts
certain historical truths. As regards the omissions, the Government
recalls that the handshake between Hitler and Petain at Montoire on
24 October 1940 initiated France's policy of collaboration with
Germany, as the Paris Court of Appeal and the Court of Cassation
recalled. The impugned text skips over the exactions of the Vichy
militia and police which, for historians and for the Haute Caur de
Justice, as far back as 1945, were acts of collaboration. The
Government, referring to historians, states that the facts referred to in
the text in question: "he prevented the enemy from camping on the
banks of the Mediterranean" and "being the supremely skilful
1998
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politician he was, he went to Montoire and, via a personal
representative, to London on the same day" are substantially
inaccurate, which, in accordance with the case law of the Convention
organs, justifies the necessity of the interference?O The Government
adds that the text contains assertions which are offensive to deportees
and Resistance fighters: the only reference to deportation concerns
Marshal Petain, which, when compared with the fate of millions of
Jews, is insulting; the only reference to Jews is the statement,
unsupported by any evidence, that "the prosecution [during Petain's
trial] concocted '" false evidence, as in the Dreyfus case ... ".
Furthermore, an unreserved apology is made for the Vichy policy, as
was stressed by Paris Court of Appeal in its judgment of 26 January
1990.
60. The Government observes, moreover, that the applicants were
not subject to any prior censorship, but were able to publish their text
in a newspaper with a wide circulation and that the only order against
them was in the civil proceedings.
61. The Commission recalls that freedom of expression applies not
only to "information" or "ideas" that are favourably received or
regarded as a matter of indifference, but also to those that offend,
shock or disturb the State or any section of the population. 21 In the
present case, the applicants published the text in question in a
newspaper. Regard must therefore be had to the pre-eminent role of
the press in a State governed by the rule of law. It is incumbent on it to
impart information and ideas on matters of public interest. 22
62. The Commission also recalls that the adjective "necessary"
implies a "pressing social need".23 It is in the first place for the national
authorities to determine whether the interference in issue corresponds
to such a need, for which they enjoy a greater or lesser margin of
appreciation.
63. The Government submits that the text took the form of an
advertisement, which, it argues, justifies giving it a wide margin of
appreciation. According to the case law of the Convention organs,
such a margin of appreciation is necessary in the complex and
fluctuating sphere of unfair competition and advertising. 24 However,
the Commission considers that a number of factors take the instant
case outside the scope of the above-mentioned domains: apart from
the fact that the offence is based on the Freedom of the Press Act, the
article is about a politican and historical facts and invites readers to
write to two associations with a view to creating public demand for
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20 LlNGENS V. AUSTRIA (A/103): (1986) 8 E.H.R.R. 407 and SCHWABE V. AUSTRIA
(A/242-B): 28 August 1992.
21 See, e.g. VEREINIGUNG DEMOKRATISCHER SOLDATEN OSTERREICHS AND GUBI V.
AUSTRIA (A/302): (1995) 20 E.H.R.R. 55, para. 36.
22 THORGEIRSON V. ICELAND (A/239): (1992) 14 E.H.R.R. 843, para. 63.
2.1 See, e.g. BARTHOLD V. GERMANY (A/90): (1985) 7 E.H.R.R. 383, para. 55.
24 JACUBOWSKI V. GERMANY, lac. cit., BARTHOLD V. GERMANY, lac. cit., andMARKT INTERN
AND BEERMANN V. GERMANY (A/164): (1990) 12 E.H.R.R. 161.
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Petain's case to be reopened. Thus, although the text was inserted in
the form of an advertisement and contained repeated phrases designed
to arrest the reader's attention, its contents and purpose do not bring it
within the competitive or commercial domains, or even into the
domain of the advertising industry within the meaning of the
above-mentioned case law.
64. The Government goes on to claim a wide margin of appreciation
in so far as the interference concerns France's debate with its own
history. In this respect, the Commission recalls that the scope of the
domestic margin of appreciation varies according to the aim which is
being protected under Article 10(2) of the Convention25 ; the principle
being that the margin of appreciation is wider where the aim pursued
cannot be objectively defined on the European scale. 26 Thus, the
European Court has held that a greater margin of appreciation must
generally be left to the Contracting States concerning the regulation of
freedom of expression as to issues likely to offend personal
convictions, in moral domains "varying in time and space,,27 and
religion. 28 In these domains, the national authorities must be
considered to be better placed than the international judge to assess
the need for an interference "in the light of the situation obtaining
locally at a given time"; thus, they "are under a duty, in a democratic
society, to take into consideration, to the extent of their powers,
society's interests as a whole".
65. That being so, the State's margin of appreciation is not unlimited,
but goes hand in hand with a supervision under the Convention, the
scope of which will vary in accordance with the circumstances and
which covers not only the legislation but also the decisions applying it,
even those given by an independent court. 29 The Commission's task, in
exercising its supervisory function, is not to take the place of the
national authorities, but rather to review under Article 10 the decisions
they have taken pursuant to their power of appreciation. In so doing,
the Commission must look at the "interference" complained of in the
light of the case as a whole in order to determine whether the reasons
adduced by the national authorities to justify it are "relevant and
sufficient".3o
66. The Government submits that the text contains errors, historical
untruths and omissions. The Commission notes that the correctness or
incorrectness of the facts presented by the applicants-which it is not
in any way its task to verify-was not the basis on which they were
convicted. 3! Admittedly, the Paris Court of Appeal, whose judgment
lac. cit., Comm. Rep. 11.5.84, para. 91.
1) (A/30): (1979-80) 2 E.H.R.R. 245, para. 59.
27 HANDYSIDE V. UNITED KINGDOM (A/24): (1979-80) 1 E.H.R.R. 737.
28 WING ROVE V. UNITED KINGDOM: (1997) 24 E.H.R.R. 1 and OTTO-PREMINGER INSTITUTE
AUSTRIA (Al295-A): (1995) 19 E.H.R.R. 34.
29 See, e.g. SUNDAY TIMES V. UNITED KINGDOM (NO. 1), lac. cit., para. 59.
30 See, mutatis mutandis, GOODWIN v. UNITED KINGDOM, lac. cit., para. 40.
31 See, mutatis mutandis, BARTHOLD v. GERMANY, lac. cit., para. 57.
25 GLASENAPP V. GERMANY,

26 SUNDAY TIMES V. UNITED KINGDOM (NO.

V.
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was upheld by the Court of Cassation, found that the applicants had
1998
concealed historical facts and referred to these as "cleverly Lehideux and
concealed". The Court of Appeal added, however, that it was the
Isorni
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applicants' failure to distance themselves from or criticise those facts in
France
any way which constituted an apology. In the Commission's opinion,
European
the Court of Appeal therefore criticised the applicants more for their Commission
non-exhaustive presentation of facts relating to a given period in of Human
Rights
history than the distortion or denial of established historical facts.32
Lastly, the Paris Court of Appeal did not base the applicants'
Opinion
conviction on the fact that the text in question contained assertions
which were offensive to deportees and Resistance fighters; it confined
itself, in its reasoning, to the applicants' manner of presenting or failing
to present certain historical facts regarding the 1940-1945 period and
to the expressions used. There is no doubt, regarding this point, that
the passages complained of are expressed in unqualified terms, but the
Court of Appeal inferred from this that the applicants had acted in bad
faith-i.e. it established the mens rea of the offence-and not that the
excessive breadth of the terms and expressions appeared unnecesarily
prejudicial. 33 Furthermore, it must be borne in mind that the text was
published in a serious newspaper and was intended for a well-informed
readership.34
67. The Commission, examining the case as a whole, notes that the
applicants expressed themselves on behalf of two associations which
have been legally created in France and whose object is, precisely, to
have Marshal Petain's case reopened; they cannot therefore be denied
the right to pursue this aim by means of the press or by any other means
of communication. The Commission observes next that, in the text in
question, the applicants did not fail to mention and distance
themselves from the "Nazi atrocities and persecutions". The
Commission also stresses the importance which it attaches, in a
democratic society, to the existence of a historical debate about a
public figure in respect of whom, as is the case of Philippe Petain,
differing opinions have been and may be expressed. For these reasons,
the Commission is of the opinion that the interference with the
applicants' right to freedom of expression does not fulfil a "pressing
social need" within the meaning of Article 10 of the Convention.
68. The Commission also recalls that the fact that the applicants
were able to publish their article without the penalty preventing them
from expressing themselves is not decisive in this case?5 Nor does the
Commission consider decisive the Government's argument that the
low award of damages should be taken into account; the important
point is that the applicants were convicted.
See, by converse implication, LING ENS v. AUSTRIA, lac. cit., para. 46, and SCHWABE V.
lac. cit., para. 34.
33 See, by converse implication, PRAGER AND OBERSCHLICK V. AUSTRIA (A/313): (1996)
21 E.H.R.R. 1, para. 37.
34 JERSILD V. DENMARK (A/298): (1995) 19 E.H.R.R. 1, para. 34.
3j LING ENS V. AUSTRIA, lac. cif., para. 44.
32
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69. In weighing up the interests at stake and assessing their
respective weight, the Commission concludes that the grounds given in
support of the applicants' conviction do not suffice to convince it that
"the interference" was proportionate to the legitimate aims pursued,
even having regard to the margin of appreciation left to the national
authorities in this area.
Conclusion
70. The Commission concludes, by 23 votes to eight, that in the
present case there has been a violation of Article 10 of the Convention.
Concurring Opinion of Mr K. Hemd)

I fully agree with the Commission's conclusion that in the present
case there has been a violation of Article 10 of the Convention, mainly
for the reasons set out in paragraphs 67 to 69 of the Report. However, I
wish to express my personal reflections on this matter in the hope that I
will thereby contribute to maintaining the case within its purely legal
context under the Convention.
It is not disputed that the freedom of expression constitutes one of
the essential foundations of a democratic society and one of the basic
conditions for everyone's progress and development. The French
Government stresses this fact in its observations, while arguing that the
application is contrary to Article 17 of the Convention. However, the
instant case concerns the applicants' conviction under section 24(3) of
the Press Act of 29 July 1881 and nothing else. The French courts'
decisions in this case36 are unambiguous. The prosecution therefore
secured a conviction against the applicants-a symbolic one,
moreover, which, according to the Government, cannot be described
as prior censorship-"for having made an apology for ... serious
offences of collaboration with the enemy".
As Marshal Petain was convicted in 1945 under sections 75 and 87 of
the Criminal Code, which define the constituent elements of the
offence of "collaboration with the enemy", the only issue to be decided
in the present controversy is whether or not the advertisement inserted
in Le Monde on 13 July 1984 constituted an apology for that offence. If
an attempt is made to separate the issue from the political nature
conferred on it-above all by the French Government in its
observations, in order to justify and defend the decisions in
question-it is difficult to see how the publication of a text which
attempts to dissociate Marshal Petain from the charge of
"collaboration with the enemy", by referring to certain events and
facts in order to show that he had in fact refused to collaborate, could
be considered to be an apology for "serious offences of collaboration
with the enemy" within the meaning of the above-mentioned Act. The
text in question may praise a particular individual, but it certainly does
36

Paris Court of Appeal, Court of Cassation.
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not offer an apology for collaboration as such. On the contrary, it
1998
contests and denies the allegation that Marshal Petain collaborated. Lehideux and
In the circumstances, I consider it unnecessary to attempt to analyse
Isorni
v.
the applicants' motives for publishing the text in question. Whether
France
they sought to have Petain's case reopened or had a different intention
European
has no effect on the question whether the publication, from a legal Commission
point of view, constituted an apology for the crime of collaboration of Human
Rights
with the enemy.
The case should not therefore be viewed from a political angle. Even Dissenting
Opinion
from that point of view, the French Government's observations are
(Mr S.
somewhat ambiguous. On the one hand, it asserts that "Mr Lehideux's Trechsel et
al.)
and Mr Isorni's conviction concerned France's debate with its own
history" and, on the other hand, it stresses that section 24(3) of the
Press Act, pursuant to which the applicants were convicted, "reflects a
concern to ensure that certain facts are forgotten". Admittedly, the
French courts had political and other difficulties in assessing
the applicants' act from a legal point of view. The length of the
proceedings, which is itself difficult to justify under Article 6 of the
Convention, appears to bear this out (even though this aspect was not
among the applicants' complaints).
Such difficulties, however understandable they may be, could not
constitute a factor to be taken into consideration by the Commission.
Consequently, the Commission considered-rightly-that the
applicants' conviction amounted to a violation of Article 10 of the
Convention, for the reasons set out in paragraphs 67 to 69 of its Report.
Dissenting Opinion of Mr S. Trechsel Joined by Mr C. Birsan

Unlike the majority of the Commission, I have concluded that in the
present case there has not been a violation of Article 10 of the
Convention. My reasoning is as follows:
At first sight, the applicants' conviction for publishing a text which
expresses sympathy for Marshal Petain does not appear to me to be
necessary in a democratic society within the meaning of Article 10(2)
of the Convention.
The text in question did not, it is true, contribute to a historical
debate about France's past. On the contrary, it took the form of an
advertisement.
On the other hand, however, Article 10 of the Convention also
applies to ideas which offend, shock or disturb. 37 From that point of
view, I acknowledge that it must be permissible to make strong
criticism of a well-known historical figure, as it must also be
permissible to enhance the image of a person who has a poor
reputation and attracted general scorn.
That being so, the Convention system imposes a limitation on such a
" See, recently,

DE HAES AND GIJSELS V. BELGIUM:

(1998) 25 E.H.R.R. 1, para. 46.
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right. Article 17 of the Convention provides that the rights and
freedoms
guaranteed by the Convention shall not be relied on with the
Lehideux and
aim, precisely, of destroying or even limiting to a greater extent than is
Isorni
v.
envisaged by the Convention those rights and freedoms. The
France
Commission has applied this Article, inter alia, to reject applications
European
relying
on the right to freedom of expression with the aim of spreading
Commission
of Human
racist and fascist ideas. 38
Rights
It seems obvious to me that the same reasoning should apply in cases
in which, although such ideas are not directly expressed, praise is
Dissenting
Opinion
bestowed on a person who can be considered to symbolise such an
(Mr S.
Trechsel et ideology. I think, moreover, that the Commission would have been
al.)
inclined to follow this reasoning if it had had to examine an application
concerning a text which aimed to rehabilitate Hitler. The fact remains
that the difficulty resides in making a distinction between persons who
represent such an ideology and others. As I have indicated, I
personally find it difficult to place Marshal Petain in the former
category.
Furthermore, I am not a historian and, above all, I am not French. In
this case, the French Government claims a wide margin of appreciation
because the application concerns France's debate with its own history.
This seems to me to be an important argument. I refer to the case law
of the Convention organs according to which the margin of
appreciation left to the Contracting States is wider where the aim
pursued cannot be objectively defined on an European scale. 39 Thus, as
the Commission emphasises in its Report,40 a wider margin of
appreciation is generally available to the Contracting States when
regUlating freedom of expression in relation to matters liable to offend
personal convictions within the sphere of morals or religion.
I consider that such a reasoning should also be applied in the specific
domain of a State's history. In this domain, which, by its very nature,
cannot be objectively defined on a European scale, the Contracting
States are undeniably better placed-by reason of their direct and
continuous contact with the vital forces of their countries41 -to rule on
the necessity of an "interference" intended to protect from publication
of a historical text persons whose feelings about their past would be
offended and a democratic society whose order and integrity would be
shaken.
Accordingly, having regard to this wide margin of appreciation and
taking account, furthermore, of the current political climate-in
France, as in other Member States of the Council of Europe, it is a
cause for concern that circumstances are favouring an increase in the
popularity of extreme right-wing ideas-I have concluded that the
French courts could, without infringing Article 10 of the Convention,
1998

38

See, e.g. App. No. 12194/86,

KOHNEN

v.

39 SUNDAY TIMES V. UNITED KINGDOM (NO.
4Il

41

Para. 64.
See, mutatis mutandis,

WINGROVE

v.

GERMANY, Dec. 12.5.88, D.R. 56, p. 205.
1), lac. cit., para. 59.

UNITED KINGDOM,

lac. cit., para. 58.
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1998
conclude that it was necessary to prosecute and convict the applicants
on the grounds of their publication.
Lehideux and

Dissenting Opinion of Mrs G. H. Thune

Isorni
v.
France

European
I have not been able to support the line taken by the majority of the Commission
Commission and have voted against finding a violation of Article 10 of of Human
Rights
the Convention in the present case.
The Court has on numerous occasions underlined the importance of Dissenting
Opinion
a strict interpretation of the right to freedom of expression under (Mrs
J. Liddy
Article 10 of the Convention. It also follows from the case law that a
et al.)
certain margin of appreciation is left with the Contracting States and
that the scope of this margin must depend on the particular
circumstances of each case.
From the outset, the action taken by the French authorities against
the applicants seems to imply an excessive reaction and thus to have
been neither reasonable nor necessary.
If I, nevertheless, have voted against finding a violation of Article 10,
this is because I consider that the very particular circumstances of this
case must require the Convention to be interpreted as granting a wide
margin of appreciation to the national authorities. I do share many of
the concerns expressed by Mrs Jane Liddy in her dissenting opinion,
and find on balance that the French authorities must be considered to
be in the best position to assess the various aspects of the action taken
by the applicants and to take a decision as to the appropriate way of
reacting. In these circumstances, I do not consider this reaction to have
violated Article 10.

Dissenting Opinion of Mrs J. Liddy Joined by Mr. D. Svaby
In July 1984 the applicants' associations arranged for the purchase of
a full page of space in a reputable newspaper and the publication
therein of a text that ended in an invitation to readers to write to the
associations. The layout, ringing tones and repetition of phraseology in
the capitalised parts of the advertisement were designed to bring the
eye to small print statements of fact and favourable comment about
Marshal Petain. Subsequently the Cour d' Appel of Paris found that the
text constituted an apologia for the offence of collaborating with the
enemy and imposed the sanctions of publication of extracts from its
judgment and payment of one franc. This decision was upheld by the
Cour de Cassation on 16 November 1993.
The Commission's Report accepts that this interference with the
applicants' freedom of expression was provided for by law and that it
pursued legitimate aims: the prevention of disorder and the protection
of the rights of others. I agree and would add the following
considerations concerning the legitimacy and significance of these
aims. Any country that has experienced occupation of its territory or
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civil war in living memory is likely to identify the need for measures
Lehideux and which will contribute over a long period of time after the event towards
soothing old wounds and discouraging the inflammation of old
Isorni
v.
The methods chosen to this end may differ from country to
passions.
France
country and from time to time, according to historical and factual
European
Commission circumstance. The concept of South Africa's "Truth Commission" of
the 1990s could not self-evidently be transposed in time and place to
of Human
Rights
post civil war Ireland of the 1920s or post World War 11 France of the
Dissenting
1950s or other parts of the world that have undergone comparably
Opinion
and divisive change. In the present case the sanction
traumatic
(Mrs J. Liddy
imposed on the applicants could clearly be regarded as aimed at
et al.)
preventing disorder in the conduct of the debate that France was and is
bound to undertake with its own painful history.
The majority of the Commission go on to find that the sanctions were
disproportionate to the legitimate aims pursued and did not fall within
France's margin of appreciation. This conclusion I have difficulty in
sharing for three main reasons.
First, it must be recalled that the Cour d'Appel of Paris
painstakingly analysed the advertisement without aligning itself with
either side of the underlying dispute between historians. The Court
concluded that the eulogy of Marshal Petain was "sans reserve". It
noted the omission in the text of any criticism or even distance from the
racist element of Hitlerism that had been reflected in the signature by
Marshal Petain on 3 October 1940 of the law concerning Jews. It
decided that the panegyric of the policy of collaboration was "sans
nuance et sans restriction". It may be that another court could have
reached a different conclusion. However the text of the
advertisement-which, as the Government points out, made no
reference to the fate of millions of Jews-undoubtedly provided a solid
basis for the competent court to decide in the exercise of its judgment
that it constituted an apologia for the offence of collaborating with the
enemy.
Secondly, it must be recalled that French law permits reasoned and
temperate debate about the role of Marshal petain. The applicants
themselves cite numerous works the existence of which attest to the
fact that there is no prohibition on scholarly research but, on the
contrary, free dispute in France concerning his actions and role. They
themselves have never been sanctioned for their presentation of
doubtless well-researched petitions for the reopening of his case. The
existence of their associations is further evidence of the lawfulness of
such activities on their part. Indeed it could hardly be denied as a
general proposition that where past injustices in criminal court
proceedings have been identified, and where scholarly research
produces a case for the reopening of the proceedings, any injustice
should be remedied and concerned individuals should be free to work
to that end. However, the advertisement in the present case was not of
a nature to contribute to level-headed and objective review. As already
1998
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indicated, it was well within the margin of appreCiatIOn of the
1998
competent national court to regard it as a eulogy. In addition, it was
Lehideux and
well within the margin of appreciation of the Government to regard
Isorni
v.
such advertising as running counter to the aims of preventing disorder
France
and respecting the rights of others in the conduct of a painful and live
European
debate. It might be impossible to ensure that everything that is written Commission
on such a deeply divisive topic shows respect for or at least of Human
Rights
acknowledgement of opposing and equally sincerely and firmly held
opinions. Nonetheless the authorities were entitled to mark the need Dissenting
Opinion
for writers and publishers to aspire to such standards of restraint. In the (Mrs
J. Liddy
circumstances of the present case they were entitled to regard this need
et al.)
as being a pressing social need in a democratic society.
Thirdly, it can be recalled that in its decision of 24 June 1996 on
admissibility the Commission carefully considered, before rejecting,
the Government's plea under Article 17 of the Convention. The
Commission recalled case law in which it had taken account of Article
17 when rejecting complaints by individuals under Article 10 in
relation to texts which manifestly contained elements of racist policy.
In the present case the Commission did not consider that the text
"manifestly" constituted an activity within the meaning of Article 17.
The decision on admissibility in this case can be contrasted with
another decision of the same date also relating to historical treatment
of the events of World War II-specifically (in that other case) relating
to gas chambers-where the Commission had regard to the
unacceptability of engaging in activities aimed at the destruction of
Convention rights and liberties. 42 However the fact that Article 17 is
not to be held against the applicants in the present case does not mean
that the sensitivity of the historical background-part of the very
background that led in time to the drafting of the Convention
rights-is without relevance in the interpretation of Article 10 taken
by itself. That Article itself refers to the duties and responsibilities
incumbent on those who exercise their freedom of expression. The
right to treat in print such exceptionally painful and divisive a topic as
that dealt with in the applicants' advertisement can be regarded as
carrying with it a correspondingly exceptional duty to adopt a manner
of expression sufficiently finely tuned to reflect the sensitivity of the
issue within French society. Likewise, it can be regarded as falling
within France's margin of appreciation to seek to resolve the divisions
within society by means of a finely tuned as distinct from crude
regulation of the exercise of freedom of expression where the
publication risks not merely offending or even shocking readers but
also inflaming passions and reopening un healed wounds within its
population.
It follows that, while fully appreciating the validity of serious
exchanges of views on the historical matters lying behind the facts of
42

App. No. 31159/96,
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lac. cit.
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the present case, I am not convinced by the factors that led the majority
to find a violation of Article 10.
Lehideux and
In particular, I place more emphasis on the fact that the publication
/sorni
v.
was an advertisement for which space was bought than do the
France
majoritl3; on its emotional tone and apparent absence of balance,
44
European
especially the omission of explicit reference to the Jewish experience ;
Commission
45
on the rather light sanction ; and above all on the Convention
of Human
Rights
jurisprudence that is referred to in paragraph 64 of the Report. This
Dissenting jurisprudence is to the effect that in certain fields national authorities
Opinion
must be considered as better placed than the international judge to
(MrE.
evaluate the necessity of an interference in the light of the situation
Busuttil)
existing at local level at a given time. The fact that other views about
the acceptability of the advertisement may be tenable does not lead
me, having regard to France's margin of appreciation, to substitute
them for the decision taken by the domestic authorities in the present
case.
In sum, I conclude that there has been no violation of Article 10.
1998

Dissenting Opinion of Mr E. Busuttil
I do not share the opinion of the majority of my colleagues.
In my view, this case concerns not freedom of expression, but
advertising in the written press. The text in question is not presented as
an article, but as an advertisement, composed of a series of repeated
assertions, in bold and capital letters, expressly urging readers to write
to the two associations in defence of Petain. The aim was therefore
exclusively to influence readers and not in any way to contribute to a
genuine public debate. In advertising matters, it is first for the national
authorities, which are better placed than the international judge, to
assess the need for the interference complained of; such a margin of
appreciation appears essential in a domain as complex as that of
advertising. 46
I will pursue my argument even further.
I consider that allowing an individual or a group with sufficient
financial means to publish in a newspaper an advertisement, of
whatever kind, amounts to granting that person or group a forum in
which to influence a section of public opinion. I therefore inevitably
find a link between a peson or group's financial means and that person
or group's ability to influence public opinion, without there being any
question of contributing to a public debate. In my opinion, allowing an
individual or pressure group with money and avowed interests to
manipulate public opinion has little or nothing to do with the right to
freedom of expression in a democratic society.
Para. 63 of the Report.
Paras 66 and 67 of the Report.
45 Para. 68 of the Report.
46 See, mutatis mutandis, JACUBOWSKI V. GERMANY, loco cit., para. 26, CASADO COCA V.
SPAIN,loc. cit., para. 50, and MARKT INTERN AND BEERMANN V. GERMANY, loco cit., para. 33.
43
44
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I therefore conclude that this case does not raise a genuine issue of
1998
freedom of expression, but-in the final analysis-amounts to an
Lehideux and
abuse of the right to freedom of expression. Freedom should not
Isorni
v.
degenerate into a licence.
France
For these reasons, I consider that in the present case there has not
European
been a violation of Article 10 of the Convention.

Dissenting Opinion of Mr J.-c. Geus Joined by Mr I. Bekes
1. I voted against declaring the application admissible, on the ground
that it should have been declared inadmissible under Article 17 of the
Convention. I do not think it necessary to expand on this point since
the arguments in support of this theory can also lead to the conclusion
that the impugned interference was "necessary in a democratic
society". I will therefore set them out below.
2. Both the decision on admissibility of the application and the
Commission's Report are based on an inaccurate premise, even if it is
endorsed by the decisions of the national courts and the observations
of the respondent Government. 47
The applicants persistently assert that their aim in publishing their
advertisement was to have Petain's case reopened. The text of this
advertisement makes no reference whatsoever to that aim and the
argument is totally unsupported by fact. Neither is it backed up by legal
argument since sections 622 et seq. of the Code of Criminal Procedure
specifically circumscribe the conditions in which a case may be
reopened.
Suffice it to note that section 622(4), the only provision which can
plausibly be relied on in the instant case, provides:

Commission
of Human
Rights

Dissenting
Opinion
(Mr J.-c.
Geus et al.)

In the event that, following a conviction, fresh evidence or factors
unknown to the court on the day of the trial should come to light or be
disclosed, such as to cast doubts on a convicted person's guilt.

The advertisement in question does not refer to any new evidence of
a kind envisaged by the above-mentioned provision. Furthermore, the
procedure laid down in sections 623 to 626 of the Code of Criminal
Procedure does not extend to a public demand for a case to be
reopened.
Consequently, the advertisement in question was not and could not
have been published with the aim attributed to it by the applicants. I
note, moreover, that the applicants have not always been categorical
on this point since, before the Criminal Court, they confined
themselves to submitting that the spirit of their article was consistent
with their aim, namely, Petain's rehabilitation. The majority of the
Commission thus take as established a submission which was
formulated too late to be credible.
The Convention organs are not bound by the French courts'
acceptance of the applicants' argument on this point, particularly as
47

Report, para. 63.
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this issue was not in any way central to the domestic judicial
proceedings, which were based on the constituent elements of the
offence defined by section 23 of the 29 July 1881 Act.
Lastly, in 1950,1981 and 1988, requests for the case to be reopened
were submitted, all unsuccessfully and irrespective of any publication.
3. There was an interference with the right to freedom of expression
recognised by Article 10 of the Convention. That interference was in
accordance with the law and pursued a legitimate aim set forth in
paragraph 2 of that provision. On the latter point, I refer to Mrs Jane
Liddy's opinion.
4. As regards the necessity of such an interference in a democratic
society, the respondent Government should be permitted a
particularly wide margin of appreciation, for the following reasons:
(a) As has been submitted above, the advertisement in question,
presented as such, did not in any way pursue the alleged legitimate aim
of having Petain's case reopened. Its contents-consisting of terse
slogans and assertions manifestly devoid of any proof-place it in the
category of a mere advertisement.
It should be pointed out that the advertisement contained no
demonstrated arguments, evidence or new or old facts.
In such cases, reference must be made to the Court's case law
regarding, not the investigative press or information about subjects of
general interest, but to advertising, in respect of which the Court has
conferred a certain margin of appreciation on Contracting States.48
(b) In certain spheres, the margin of appreciation granted must be
extended still further on the basis of particular sensitivities. 49 The
emotion aroused by the speech made by the President of the French
Republic, J acques Chi rac, in 1995 on the 53rd commemoration of the
roundup of Jews taken to the Velodrome d' Hiver in Paris before being
deported to extermination camps, is an example of this point since he
acknowledged with remarkable courage-which was, moreover, noted
and praised by the international press-France's collective
responsibility regarding the extermination of Jews. I quote the
following passage from his speech:
Yes, the criminal madness of the occupying forces was backed up by the
French, by the French State .... France, home of the enlightenment and
human rights, a host and asylum country, France, on that day committed
the irreparable. Breaking her promise, she handed those under her
protection over to their executioners ... We remain permanently in their
debt.

The obvious conclusion is that the present case arises out of a
particularly sensitive national context, out of all proportion to the
religious devotion existing in a part of Austria and which the Court
nonetheless took into account in the OTIO-PREMINGER INSTITUTE case.
48 JACUBOWSKI V. GERMANY,

loc. cif., para. 26, and CASADO

COCA V. SPAIN,

loc. cif., para.

50.
49 OTTO-PREMINGER INSTITUTE V. AUSTRIA,

loco cif., paras 55 and 56.
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I wish to draw attention in this respect to the extreme care exercised
1998
by French artists, who maintain a distance from these events which
Lehideux and
contrasts with the audacity of the Americans in respect of more recent
lsorni
v.
issues, such as McCarthyism or the Vietnam war.50
France
Should we prefer silence to reopening unhealed wounds? It is not for
me to give an opinion on this point. I note merely that, for many years, European
Commission
the French people were not ready to confront their painful past. This is of Human
Rights
a fact which cannot be overlooked and which the national authorities
are the best placed to judge.
Dissenting
Opinion
5. I share the views of the French Government according to which: (Mr
J.-c.
A distinction should be made between information, which is essentially
protected, and untruths or disinformation which infringe the rights of
others.

Geus et al.)

As the Court has held on a number of occasions,51 a careful
distinction needs to be made between facts and value judgments. The
existence of facts can be demonstrated, whereas the truth of value
judgments is not susceptible of proof.
Thus, if an apology is in itself a value judgment, it can be penalised
without infringing Article 10 of the Convention if it is based on
inaccurate facts-and especially if the applicants cannot be unaware of
that inaccuracy.52 Furthermore, in its SCHWABE v. AUSTRIA judgment,
the Court concluded that there had been a violation of Article 10 on
the ground that the facts on which the applicant based his value
judgment "were substantially correct and his good faith does not give
rise to serious doubts".53
6. The French Government, on pages 18 to 20 of its initial
observations, demonstrated the manifest errors, not to say the
falsifications contained in the publication in question. It also pointed
out the omissions which allowed the applicants to distort the real image
of a historical figure.
I agree that Article 10 of the Convention permits anyone to make
value judgments, however controversial they may be. Thus, the
applicants could have expressed their affection for the Verdun hero, or
even have argued that, regardless of the criticism which may be made
of the Vichy regime, Petain's action was, overall, positive.
From this point of view, the French legislation may, admittedly, be
considered excessive.
The decisive factor, to my mind, is the deliberate falsification of
certain historical events and concealment of others, such as the
anti-semitic laws enacted under the Vichy regime. I refer once again to
the French Government's observations.
In any event, the fact that a quality daily newspaper published the
'f) L "Evenement du Jeudi, 27 February to 5 March 1997, pp. 66, et seq.
" See, recently. DE HAES AND GUSELS V. BELGIUM, loe. cit., para. 42.
S2 PRAGER AND OBERS('HLICK V. AUSTRIA, loe. cif., para. 37, and DE HAES
BELGIUM. loco cit., para. 47.
" Loc. cit., para. 34.
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article in question-in exchange for payment, as for any kind of
advertising-is entirely irrelevant since it did not thereby endorse the
Lehideux and
impugned text.
Isorni
v.
Lastly, I do not see anything in this publication which contributes to
France
a "historical debate", the existence of which, moreover, the applicants
European
have not proved.
Court of
These are some of the reasons which have prevented me from
Human
Rights
sharing the opinion of the majority. For the remainder, I share both
Mrs lane Liddy's and Mr Stefan Trechsel's views.
Judgment
1998

JUDGMENT
I.

Alleged Violation of Article 10 of the Convention

33. The applicants alleged that their conviction for "public defence
of war crimes or the crimes of collaboration" had breached Article 10
of the Convention, which provides:
1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers. This
Article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or
rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality of the
judiciary.

34. The Government asked the Court to dismiss the application,
pursuant to Article 17 of the Convention, on the ground of
incompatibility with the provisions of the Convention. At the very
least, in their submission, paragraph 2 of Article 10 should be applied
in the light of the obligations arising from Article 17.

A.

Application of Article 17

35. The Government considered that the publication in issue
infringed the very spirit of the Convention and the essential values of
democracy. The application of Mr Lehideux and Mr Isorni was
accordingly barred by Article 17, which provides:
Nothing in this Convention may be interpreted as implying for any State,
group or person any right to engage in any activity or perform any act
aimed at the destruction of any of the rights and freedoms set forth herein
or at their limitation to a greater extent than is provided for in the
Convention.
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The justification given by the applicants for publishing the text in
issue-that they sought to overturn Philippe Petain's conviction-was
unacceptable, as were their assertions about their text being a
contribution to the historical debate. The text presented certain
historical events in a manifestly erroneous manner, sometimes by
lending them a significance they did not have, as in the way they had
presented the Montoire meeting, and sometimes by ignoring events
which were essential for an understanding of the relevant period of
history, namely collaboration between the Vichy regime and Nazi
Germany.
36. Before the Commission the applicants submitted that Article 17
could not be invoked against them, emphasising that a distinction
should be drawn between the basis for the conviction of Philippe
Petain, the former Articles 75 and 87 of the Criminal Code, and the
basis of their own conviction, the Press Act. They further emphasised
that their text had by no means expressed approval of Nazi barbarism
and its persecutions.
37. In its decision on the admissibility of the application,54 the
Commission expressed the opinion that Article 17 could not prevent
the applicants from relying on Article 10. It considered that the
advertisement which had given rise to the applicants' conviction did
not contain any terms of racial hatred or other statements calculated to
destroy or restrict the rights and freedoms guaranteed by the
Convention. As the Paris Court of Appeal had recognised in its
judgment of 26 January 1990, the applicants' object had been to secure
revision of Philippe Petain's trial. Furthermore, it could not be
deduced from the text that the applicants' expression of their ideas
constituted an "activity" within the meaning of Article 17.
38. The Court will rule on the application of Article 17 in the light of
all the circumstances of the case. It will accordingly begin by
considering the question of compliance with Article 10, whose
requirements it will however assess in the light of Article 17.55
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Compliance with Article 10

39. The convIctIOn in issue incontestably amounted to
"interference" with the applicants' exercise of their right to freedom of
expression. Those appearing before the Court agreed that it was
"prescribed by law" and pursued several of the legitimate aims set
forth in Article 10(2), namely protection of the reputation or rights of
others and the prevention of disorder or crime.
The Court agrees. It must now, therefore, determine whether the
interference was "necessary in a democratic society" for the
achievement of those aims.
See para. 29 above.
"See, mutatis mutandis,
E.H.R.R. 121, para. 32.
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1.
(a)

Arguments of the participants
The applicants

40. The applicants argued that the text in issue reflected a historical
opinion and imparted information about a subject of general interest.
Their conviction had been intended to impose a "politically correct"
version of history.
The text was a contribution to the historical controversy about the
period 1940-1944. Although there might be disagreement about its
content, history was a field in which differences of opinion were
desirable. The text had been based on exact historical facts, not
misrepresented or incomplete facts as the Government had
maintained. With particular regard to the omissions criticised by the
Government, the applicants explained that their text had been
intended only to promote the campaign for Philippe Petain's retrial,
without setting out to raise any other issues. In any event, since they
had not distorted real historical events, they could not be assimilated
or compared, in their action and their writings, to negationists or
revisionists. Moreover, the courts that had dealt with their case had not
all been convinced of their guilt.
In short, the applicants had not contested either Nazi atrocities and
barbarism or the Holocaust. They had not endorsed a policy. They had
merely said: "perhaps something else took place", something other
than what people thought, namely that, on account of his incomparable
past record as a military leader, the man who had been the head of the
French State could only have desired victory by the allies.
(b)

The Government

41. The Government submitted that, as regards in the first place the
aim of the text in issue, the applicants were trying to justify the text
after the event, claiming that it had been written with a view to
applying for revision of Philippe Petain's trial. That argument was
inadmissible, because Mr Lehideux and Mr Isorni had not been
convicted by the Paris Court of Appeal on account of their real or
supposed aim in publishing the text but on account of the text itself.
The Court of Appeal had said very clearly, in its judgment of 26
January 1990, that whatever the applicants' intention might have been
in publishing the text, that intention did not justify them in eulogising
the policy of collaboration.
That being said, neither the articles of association of the Association
for the Defence of the Memory of Marshal Petain nor the text in issue
referred at any point, in one way or another, to securing a retrial for
Philippe petain.
42. The Government further asserted that there was no doubt that if
the French authorities had been able to consider that the text
published by the applicants in the 13 July 1984 issue of Le Monde was
merely a contribution to a historical debate, its authors would never
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have been convicted. However, the publication of a text which was
supposed to be a contribution to a public debate of a historical nature
obliged its authors to observe a number of constraints and rules, taking
into account facts deemed to be common knowledge at the time of
writing. That had not been done in the present case, because neither
the presentation of the text in issue nor its content satisfied the
minimum requirements of objectivity.
In the first place, the text had appeared in the form of an
advertisement. The repetition of certain phrases, and even the
presentation, in terms of the typeface chosen, had been used to attract
the reader's attention. A more serious criticism was that the content of
the text itself, as was noted in the judgment convicting the applicants,
constituted the unreserved euology of the policy conducted by the
Vichy Government, led by Philippe Petain, although that policy had
been one of collaboration by the State with the National Socialist
regime. The applicants had gone about composing that eulogy in two
different ways. First, they had attempted to justify Philippe Petain's
decisions by trying to give them a different meaning; secondly, they
had purely and simply omitted to mention historical facts which were a
matter of common knowledge, and were inescapable and essential for
any objective account of the policy concerned.
The Montoire episode illustrated the first method used by the
applicants. They had tried to justify this argument by talk of a
double-game policy supposedly followed at that time by the head of
the Vichy Government. At the time when the text was published, this
theory had been refuted by all historians who had made a special study
of the period.
As to the second method, it consisted in omission. Omitting to
mention the racial legislation enacted in October 1940 was a perfect
example. By omitting in particular to make any reference in a
publication glorifying Philippe Petain to what was-in the words of the
American historian Robert Paxton-"the blackest mark on the whole
Vichy experience", namely its active anti-semitism, the applicants had
deliberately chosen to remain silent about the most scandalous acts of
the Vichy Government, which were recognised as real historical events
and had also objectively served the interests of the National Socialist
regime.
In other words, although Mr Lehideux and Mr Isorni were not
negationists, in order to glorify Philippe Petain's record during the
Second World War they had been impelled to deny, by deliberately
omitting to mention it, the existence of his policy of collaboration with
the Third Reich. Such a denial was unacceptable to all those who had
paid the price of that policy with their lives or the lives of their
relatives, either because they had been marked out as its victims or
because they had chosen to fight against it.
43. In order to assess the necessity of interference with the
applicants' freedom of expression, the national authorities, in the
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Government's submission, had had a wider margin of appreciation, for
two reasons. First, the text in issue had been published in the form of an
advertisement. Secondly, it had referred to a particularly grim page of
the history of France. This had still been a very painful part of the
collective memory at the time of the applicants' conviction, and
remained so, given the difficulty in France of determining who was
responsible, whether isolated individuals or entire institutions, for the
policy of collaboration with the National Socialist regime.
Irrespective of its content, the text dealt with a very specific
field-the history of a State. That field, by its very nature, was
impossible to define objectively in European terms, so that there could
be no uniform conception of the requirements arising from Article 10.
Quite obviously, the countries of Europe could not have a uniform
conception of the requirements relating to "protection of the rights of
others" in connection with the effects of a publication in a national
daily newspaper on the role played by Philippe Petain during the
Second W orId War.
At all events, the penalty eventually imposed had been purely
symbolic, since Mr Lehideux and Mr Isorni had been ordered to pay all
in all to each of the two associations which had joined the proceedings
as civil parties the sum of one franc in damages and to pay for
publication in Le Monde of the judgment against them.
( c)

The Commission

44. The Commission considered that a number of factors took the
present case outside the scope of commercial or advertising material.
Apart from the fact that the prosecution had been based on the
Freedom of the Press Act, the article had concerned a politician and
historical events, and had invited the reader to write to two
associations in order to bring about a shift in public opinion favourable
to revision of Phi lip pe Petain's trial.
Consequently, although the text was presented in the form of a
separate advertisement and contained repeated phrases calculated to
arrest the reader's attention, its content and purpose did not bring it
within the competitive or commercial domains, or even into that of
professional advertising within the meaning of the Court's case law. 56
45. According to the Commission, the correctness or incorrectness
of the facts presented by the applicants-which it was not in any way its
task to verify-had not been the basis on which they were convicted.
The Court of Appeal had criticised the applicants more for their
non-exhaustive presentation of facts relating to a specific period of
history than for distorting or denying established historical events.
The applicants had expressed themselves on behalf of two
associations which had been legally constituted in France and whose
56

cit.,
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object was, precisely, to have Marshal Petain's case reopened; they
1998
could not therefore be denied the right to pursue this object through Lehideux and
the press or any other medium of communication. Moreover, the
lsorni
v.
applicants had not failed to mention in the text and distance
France
themselves from "Nazi atrocities and persecutions".
Lastly, the Commission emphasised the importance, in a democratic European
Court of
society, of historical debate about a public figure in respect of whom, as
Human
Rights
was the case with Philippe Petain, different opinions had been and
might be expressed. For these reasons, the Commission expressed the Judgment
opinion that there had been a violation of Article 10.

2.

The Court's assessment

46. The Court notes that, according to the Government, the eulogy
the applicants were guilty of was produced by two different methods:
the authors of the publication in issue had sometimes tried to justify
Philippe Petain's decisions by endeavouring to give them a different
meaning and at other times had purely and simply omitted to mention
historical facts which were a matter of common knowledge, and were
inescapable and essential for any objective account of the policy
concerned.
47. The first technique had been used in the passage concerning
Philippe Petain's policy at Montoire. By describing this policy in the
text as "supremely skilful", the applicants had lent credence to the
so-called "double game" theory, even though they knew that by 1984
all historians, both French and non-French, refuted the theory.
The Court considers that it is not its task to settle this point, which is
part of an ongoing debate among historians about the events in
question and their interpretation. As such, it does not belong to the
category of clearly established historical facts-such as the
Holocaust-whose negation or revision would be removed from the
protection of Article 10 by Article 17. In the present case, it does not
appear that the applicants attempted to deny or revise what they
themselves referred to in their publication as "Nazi atrocities and
persecutions" or "German omnipotence and barbarism". In describing
Philippe Petain's policy as "supremely skilful", the authors of the text
were rather supporting one of the conflicting theories in the debate
about the role of the head of the Vichy Government, the so-called
"double game" theory.
48. Moreover, the Court notes that the applicants did not act in their
personal capacities, as the only names which appeared at the foot of
the text in issue were those of the Association for the Defence of the
Memory of Marshal Petain and the National Petain-Verdun
Association, to which readers were invited to write. Since these
associations were legally constituted and sought to promote the
rehabilitation of Philippe Petain, it was scarcely surprising to find them
supporting, in a publication which they had paid for, one of the rival
historical theories, the one which was most favourable to the man
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whose memory they sought to defend. Besides, readers were given a
clear
indication of how matters stood by the inclusion of the
Lehideux and
Isorni
associations' names at the foot of the page and by the word
v.
"Advertisement" which appeared at the top of the page.
France
In any event, the Paris Court of Appeal noted that the applicants'
European
aim,
in publising the text in issue, had been "to create a shift in public
Court of
opinion which, in their view, would increase support for a decision to
Human
Rights
reopen the case". It went on to say: "However legitimate ... their
intention to have the case reopened may have been, it did not justify
Judgment
the use of unlawful means to further that aim ... ".57
49. The Court notes that in its judgment of 26 January 1990 the Paris
Court of Appeal ruled "without taking sides in the historical
controversy between those who think that Petain was really playing a
double game supposedly beneficial to the French and those who place
reliance only on Petain's avowed policies and publicly announced
official decisions, regardless of the excuses that he was able to put
forward or that his supporters now seek to cloak him in".58
In support of the conviction the Paris Court of Appeal, in reasoning
later upheld by the Court of Cassation, placed rather more emphasis
on the second method criticised by the Government, namely the
omission of essential historical facts, which, it found, had constituted
the apologia in issue. Thus, after noting "an unreserved eulogy of [the
Montoire] policy, which [was] none other than that of collaboration"
the Court of Appeal held: "By putting forward an unqualified and
unrestricted eulogy of the policy of collaboration [the applicants] were
ipso facto justifying the crimes committed in furtherance of that
policy". At another point in its judgment it held: "This manifesto does
indeed, therefore, implicitly but necessarily, contain an apologia for
the crimes of collaboration"; that apologia resulted from "the absence
from the text of any criticism of these artfully concealed facts or even
any attempt to distance its authors from them", the facts concerned
being the support Petain gave to "the Hitlerian order based on racism"
by signing on 3 October 1940 the so-called Act relating to aliens of
Jewish race. 59
50. The Court does not have to express an opinion on the constituent
elements of the offence under French law of publicly defending the
crimes of collaboration. Moreover, it is in the first place for the national
authorities, notably the courts, to interpret and apply domestic law. 60
The Court's role is limited to verifying whether the interference which
resulted from the applicants' conviction of that offence can be
regarded as "necessary in a democratic society".
51. The adjective "necessary", within the meaning of Article 10(2),
1998

57 See para. 21 above.
" See para. 21 above.
59 See para. 21 above.
60 See, among many other authorities, KEMMACHE V.
19 E.H.R.R. 349, para. 37.
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implies the existence of a "pressing social need". The Contracting
States have a certain margin of appreciation in assessing whether such
a need exists, but it goes hand in hand with European supervision,
embracing both the legislation and the decisions applying it, even those
given by an independent court. The Court is therefore empowered to
give the final ruling on whether a "restriction" is reconcilable with
freedom of expression as protected by Article 10.
In exercising its supervisory jurisdiction, the Court must look at the
impugned interference in the light of the case as a whole, including the
content of the remarks held against the applicants and the context in
which they made them. In particular, it must determine whether the
interference in issue was "proportionate to the legitimate aims
pursued" and whether the reasons adduced by the national authorities
to justify it were "relevant and sufficient". In doing so, the Court has to
satisfy itself that the national authorities applied standards which were
in conformity with the principles embodied in Article 10 and,
moreover, that they based themselves on an acceptable assessment of
the relevant facts. 61
The Court must accordingly first examine the content of the remarks
in issue and then determine whether it justified the applicants'
conviction, having regard to the fact that the State could have used
means other than a criminal penalty.62
52. With regard, firstly, to the content of the publication, the Court
notes its unilateral character. Since the text presented Philippe Petain
in an entirely favourable light and did not mention any of the offences
he had been accused of, and for which he had been sentenced to death
by the High Court of Justice, it could without any doubt be regarded as
polemical. In that connection, however, the Court reiterates that
Article 10 protects not only the substance of the ideas and information
expressed but also the form in which they are conveyed. 63
The Court notes that the Paris Court of Appeal's judgment
convicting the applicants was mainly based on the fact that the authors
of the text had not distanced themselves from or criticised certain
aspects of Philippe Petain's conduct, and especially the fact that they
had put nothing in the text about other events, particularly the signing
"on 3 October 1940, [of] the so-called Act relating to aliens of Jewish
race, who were later to be interned in camps set up in France for that
purpose, in order to facilitate their conveyance to the Nazi
concentration camps which were their intended destination". The
Court must accordingly consider whether these criticisms could justify
the interference complained of.
53. There is no doubt that, like any other remark directed against the
Convention's underlying values,64 the justification of a pro-Nazi policy
61
62
61

64
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could not be allowed to enjoy the protection afforded by Article 10. In
the present case, however, the applicants explicitly stated their
disapproval of "Nazi atrocities and persecutions" and of "German
omnipotence and barbarism". Thus they were not so much praising a
policy as a man, and doing so for a purpose-namely securing revision
of Philippe Petain's conviction-whose pertinence and legitimacy at
least, if not the means employed to achieve it, were recognised by the
Court of Appeal.
54. As to the omissions for which the authors of the text were
criticised, the Court does not intend to rule on them in the abstract.
These were not omissions about facts of no consequence but about
events directly linked with the Holocaust. Admittedly, the authors of
the text did refer to "Nazi barbarism", but without indicating that
Philippe Petain had knowingly contributed to it, particularly through
his responsibility for the persecution and deportation to the death
camps of tens of thousands of Jews in France. The gravity of these facts,
which constitute crimes against humanity, increases the gravity of any
attempt to draw a veil over them. Although it is morally reprehensible,
however, the fact that the text made no mention of them must be
assessed in the light of a number of other circumstances of the case.
55. These include the fact that, as the Government observed, "this
page of the history of France remains very painful in the collective
memory, given the difficulties the country experienced in determining
who was responsible, whether isolated individuals or entire
institutions, for the policy of collaboration with Nazi Germany".
In that connection it should be pointed out, however, that it was for
the prosecution, whose role it is to represent all the sensibilities which
make up the general interest and to assess the rights of others, to put
that case during the domestic proceedings. But the prosecuting
authorities first decided not to proceed with the case against the
applicants in the Criminal Court,65 then refrained from appealing
against the acquittal pronounced by that court66 and from appealing to
the Court of Cassation against the Paris Court of Appeal's judgment of
8 July 1987.67
The Court further notes that the events referred to in the publication
in issue had occurred more than 40 years before. Even though remarks
like those the applicants made are always likely to reopen the
controversy and bring back memories of past sufferings, the lapse of
time makes it inappropriate to deal with such remarks, 40 years on,
with the same severity as 10 or 20 years previously. That forms part of
the efforts that every country must make to debate its own history
openly and dispassionately. The Court reiterates in that connection
that, subject to paragraph 2 of Article 10, freedom of expression is
applicable not only to "information" or "ideas" that are favourably
65
66
67

See para. 14 above.
See paras 16 and 17 above.
See paras 18 and 19 above.
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received or regarded as inoffensive or as a matter of indifference, but
also to those that offend, shock or disturb; such are the demands of that
pluralism, tolerance and broadmindedness without which there is no
"democratic society".68
56. Furthermore, the publication in issue corresponds directly to the
object of the associations which produced it, the Association for the
Defence of the Memory of Marshal Petain and the National PetainVerdun Association. These associations are legally constituted and no
proceedings have been brought against them, either before or after
1984, for pursuing their objects.
57. Lastly, the Court notes the seriousness of a criminal conviction
for publicly defending the crimes of collaboration, having regard to the
existence of other means of intervention and rebuttal, particularly
through civil remedies.
58. In short, the Court considers the applicants' criminal conviction
disproportionate and, as such, unnecessary in a democratic society.
There has therefore been a breach of Article 10.
Having reached that conclusion, the Court considers that it is not
appropriate to apply Article 17.
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Application of Article 50 of the Convention

59. Under Article 50 of the Convention,
If the Court finds that a decision or a measure taken by a legal authority or
any other authority of a High Contracting Party is completely or partially
in conflict with the obligations arising from the ... Convention, and if the
internal law of the said Party allows only partial reparation to be made for
the consequences of this decision or measure, the decision of the Court
shall, if necessary, afford just satisfaction to the injured party.

A.

Damages and costs and expenses

60. The applicants claimed one franc as symbolic compensation for
non-pecuniary damage. In respect of the costs and expenses incurred
as a result of the proceedings before the Convention institutions, they
claimed 165,000 FF, that is 90,000 FF for lawyers' fees and 75,000 FF
for research and documentation, journeys to London, reproduction
costs and postal charges, journeys to Strasbourg and "various
services".
61. The Delegate of the Commission submitted that the finding of a
violation of Article 10 would constitute sufficient compensation for
non-pecuniary damage.
62. The Government also considered that, if the Court were to find a
violation, the non-pecuniary damage would be sufficiently made good
by that finding. As to costs and expenses, they left the matter to the
Court's discretion.
See, among many other authorities, OPEN DOOR COUNSELLING
v. IRELAND (A/246) (1993) 15 E.H.R.R. 244, para. 71, and
(A/323): (1996) 21 E.H.R.R. 205, para. 52.
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63. The Court considers that the non-pecuniary damage suffered by
the applicants is sufficiently made good by the finding of a breach of
Lehideux and
Article 10. It assesses costs and expenses, on an equitable basis, at
Isorni
v.
100,000 FF.
France
1998

European
Court of
Human
Rights
Concurring
Opinion
(Judge De
Meyer)

B.

Default interest

64. According to the information available to the Court, the
statutory rate of interest in France at the date of adoption of the
present judgment is 3.36 per cent per annum.

For these reasons, THE COURT
1. Holds by 15 votes to six that there has been a breach of Article
10 of the Convention;
2. Holds unanimously that the finding of a breach in itself
constitutes sufficient just satisfaction for the non-pecuniary
damage sustained by the applicants;
3. Holds unanimously
(a) that the respondent State is to pay the applicants, within
three months, 100,000 FF for costs and expenses;
(b) that simple interest at an annual rate of 3.36 per cent shall
be payable on this sum from the expiry of the abovementioned three months until settlement;
4. Dismisses unanimously the remainder of the claim for just
satisfaction.
In accordance with Article 51(2) of the Convention and Rule 53(2)
of Rules of Court A, the

Concurring opinion of Mr De Meyer, the
Concurring opinion of Mr Jambrek, the
Joint dissenting opinion of Mr Foighel, Mr Loizou and Sir John
Freeland, the
Dissenting opinion of Mr Morenilla and the
Dissenting opinion of Mr Casadevall are annexed to this
judgment.
Concurring Opinion of Judge De Meyer

Freedom of expression implies just as much the right to present a
public figure in favourable light as the right to present him in an
unfavourable light. Similarly, it implies just as much the right to
disapprove of a judicial decision concerning him as the right to approve
of it.
In particular, those who wish to serve the memory of such a figure
and promote his rehabilitation cannot be forbidden to express
themselves freely and in public to that effect.
It is natural that those who wish to impart ideas of this kind should
direct attention to the merits of the person concerned or what they
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consider to be his merits. They cannot be required to mention in
addition his errors and faults, whether real or supposed, or some of
them.
What "pressing social need" could make things different where
Petain is concerned?
That is enough for me to be able to find in this case a manifest
infringement of the freedom of expression.
Concurring Opinion of Judge Jambrek
1. I agreed with the majority that the applicants' criminal conviction
was disproportionate and, as such, unnecessary in a democratic
society, and that there had therefore been a breach of their right to
freedom of expression, as protected by Article 10 of the Convention.
In particular, I agreed that conviction of public defence of war crimes
pursued the legitimate aims of the protection of the reputation or
rights of others and the prevention of disorder or crime set forth in the
second paragraph of Article 10 of the Convention.
The Court assessed requirements for compliance with Article 10 in
the light of Article 17, and the latter in the light of all the circumstances
of the case. 69 Having reached the conclusion of a breach of Article 10,
the Court considered that it was not appropriate to apply Article 17.70
Article 17 may, as the Court noted, "remove the protection of
Article 10" from certain expressive acts, such as, for example, an
attempt to deny or revise in a pUblication "Nazi atrocities and
persecutions" or "German omnipotence and barbarism,,71 or even the
Holocaust would represent.
The events in question and their interpretation in the Court's view
do not belong to the category of established historical facts whose
negation or revision would in itself aim at the destruction of certain
rights and freedoms set forth in the Convention or at their limitation to
a greater extent than is provided for in the Convention; they rather
represent a part of an ongoing debate among historians.
2. In order that Article 17 may be applied, the aim of the offending
actions must be to spread violence or hatred, to resort to illegal or
undemocratic methods, to encourage the use of violence, to undermine
the nation's democratic and pluralist political system, or to pursue
objectives that are racist or likely to destroy the rights and freedoms of
others. 72
Therefore, the requirements of Article 17 are strictly scrutinised,
and rightly so.
The Court, in its case law on Article 10, has always affirmed that
freedom of expression is one of the essential foundations of democratic
society and should be interpreted broadly where the actions of
" Para. 38 of the judgment.
71) Para. 58 of the judgment.
71 Para. 46 of the judgment.
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journalists or members of parliament or political or historical debate
are concerned. Even in the case of controversial views, the principle
must be respected. The best protection for democracies against the
resurgence of the racist, anti-semitic and subversive doctrines which
originated in the totalitarian regimes of national-socialist or
communist persuasion remains the possibility of engaging in a free
critique which reveals the real dangers and the ways to forestall them.
Democracies, unlike dictatorships, can cope with the sharpest
controversies and promote what should be the democratic ideal
resulting from the European Convention on Human Rights.
3. On the other hand, the requirements of Article 17 also reflect
concern for the defence of democratic society and its institutions.
The European Convention was drafted as a response to the
experience of world-wide, and especially European totalitarian
regimes prior to and during the Second World War. One of its tasks
was, according to Rolv Ryssdal, to "sound the alarm at their
resurgence".73 It could be assumed that this original aim also
corresponds to the more recent dangers to the European principles of
democracy and the rule of law.
The Court recognised quite early in its jurisprudence that both the
historical context in which the Convention was concluded and new
developments require "a just balance between the protection of the
general interest of the community and the respect due to fundamental
human rights, while attaching particular importance to the latter" .74
Ten years later it similarly held that "some compromise between the
requirements for defending democratic society and individual rights is
inherent in the system of the Convention," referring also to the
Preamble to the Convention statement, that "Fundamental Freedoms
. " are best maintained on the one hand by an effective political
democracy and on the other by a common understanding and
observance of the Human Rights upon which [the Contracting States]
depend"?S
In it also noteworthy that the Court within the same context gave
credence to the principle of a "democracy capable of defending itself".
In this connection the Court took into account "Germany's experience
under the Weimar Republic and during the bitter period that followed
the collapse of that regime up to the adoption of the Basic Law in 1949.
Germany wished to avoid a repetition of those experiences by
founding its new State on the idea that it should be a 'democracy
capable of defending itself",.76
4. In conclusion, while I would firmly agree that the requirements of
"Rolv Ryssdal, The Expanding Role of the European Court of Human Rights, in
Asbjorn Eide and Jan Helgesen (eds.), The Future of Human Rights Protection in a
Changing World, Oslo, Norwegian University Press (1991).
74 BELGIAN LINGUISTIC CASE (NO. 2) (A/6): (1979-80) 1 E.H.R.R. 252, para. 5.
75 KLASS V. GERMANY (A/28): (1979-80) 2 E.H.R.R. 214, para. 59.
76 VOGT V. GERMANY, lac. cit., para. 59.
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Article 17 of the Convention should be applied with strict scrutiny, the
1998
spirit in which that Article was drafted should be respected, and its Lehideux and
relevance upheld.
lsorni
v.
France

Joint Dissenting Opinion of Jndges Foighel, Loizou and Sir John
Freeland

European
Court of
Human
Rights

1. We agree that the conviction and sentencing of the applicants in
this case amounted to an interference with their right to freedom of
Joint
expression as guaranteed by Article 10 of the Convention and that the Dissenting
Opinion
restriction which this interference represented is to be regarded as
(Judge
having been "prescribed by law" in the sense of paragraph 2 of that Foighel et at.)
Article and as having pursued a legitimate aim under that paragraph.
Where we differ from the majority is in the assessment of whether the
interference is to be treated as "necessary in a democratic society".
2. As to that question, it should first be noted that the text in question
was published as a full-page advertisement, paid for by the applicants'
associations, in the edition of Le Monde for 13 July 1984. The text
contained a series of slogans, in capital letters and bold type ("People
of France, you have short memories if you have forgotten ... "),
interspersed with short passages in laudatory terms purporting to
summarise episodes in the career of Philippe petain. It was clearly
intended to drum up support for the applicants' associations and, no
doubt to that end, concluded with an invitation to readers to write to
those associations. Nowhere, however, did it say anything about the
reopening of the case of Philippe Petain, which has been claimed by the
applicants to have been the purpose of the advertisement. Nor can it be
regarded as in any valid sense a contribution to genuine historical
debate, given its wholly one-sided and promotional character.
3. Secondly, it perhaps needs to be said that it is not for the Court to
decide whether the conviction of the applicants of apology for serious
offences of collaboration was or was not justified as a matter of French
law. That conviction proceeded from the judgment of the Paris Court
of Appeal of 26 January 1990, in which the text of the advertisement
was carefully analysed, and was upheld by the Court of Cassation in its
judgment of 16 November 1993. The relevant question for our Court is
whether the Convention test of necessity in a democratic society is
satisfied in the case of this outcome in the domestic courts.
4. As is clear from the Court's case law, the adjective "necessary", as
part of the test of necessity in a democratic society, is to be understood
as implying a "pressing social need" and it is in the first place for the
national authorities to determine whether the interference in issue
corresponds to such a need, for which they enjoy a greater or lesser
margin of appreciation. In cases involving the right to freedom of
expression the Court has generally been particularly restrictive in its
approach to the margin of appreciation, although it has been prepared
to accept a wider margin in relation to issues likely to offend personal
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convictions in the religious or moral domain. That latter category,
Lehideux and based as it is on the principle that the margin of appreciation is wider
where the aim pursued cannot be objectively defined on the European
Isorni
v.
scale,
is in our view not to be regarded as confined to those particular
France
issues. It may include an issue such as that in question in the present
European
case, where the aim pursued arose out of historical circumstances
Court of
peculiar to France and where the French authorities were uniquely
Human
Rights
well placed, by virtue of their direct and continuous contact with the
Joint
vital forces of their country, to assess the consequences for the
Dissenting
protection of the rights of other groups, such as the associations of
Opinion
former resistance fighters and of deportees who were civil parties to
(Judge
Foighel et at.)
the domestic proceedings, and more generally for the process of
healing the wounds and divisions in French society resulting from the
events ofthe 1940s. We would particularly underline that Article 10(2)
of the Convention refers not only to the protection of the rights of
others but also to the duties and responsibilities which accompany the
exercise of the freedom of expression; and we consider it entirely
justifiable-indeed, only natural-that in circumstances such as those
of the present case full and sympathetic account should be taken of the
extent of offensiveness of the publication to the sensitivies of groups of
victims affected by it.
5. Are the French authorities, then, to be regarded as having
exceeded their margin of appreciation by virtue of the facts that the
legislature has (as part of a law which was primarily concerned to
establish an amnesty for serious offences of collaboration)
criminalised acts of apology for such offences and that the courts have
determined the publication of an advertisement in the terms in
question to constitute such an act and imposed the penalties which they
did? It has (un surprisingly) not been argued before the Court that the
criminalisation of acts of apology for serious offences of collaboration
in itself went beyond the margin of appreciation. As regards the
content of the advertisement, the applicants have, in order to distance
Philippe Petain from personal responsibility for the darker side of what
was done in France during the Vichy era and as part of the vindication
of his actions during the period, pointed to the references in the text to
"Nazi atrocities and persecutions" and its claim that he afforded
protection to the French people from "German omnipotence and
barbarism". Yet, as the Paris Court of Appeal observed in its jUdgment
of 26 January 1990, the text said nothing at all about the notorious
racist, and in particular anti-Jewish, activities undertaken by the Petain
regime itself,77 beginning with the Act relating to aliens of Jewish race
which was signed by him on 3 October 1940.
6. The distortion inherent in this contrasting silence about one of the
most unsavoury features of the Petain regime is capable of being
1998

77 "Undoubtedly, the ugliest side of Vichy's abortive moral revolution was its vicious
racism, and in particular its own special brand of anti·Semitism. Recent research has
established beyond question that, far from being a Nazi imposition, Vichy's anti-

AB 390

30 E.H.R.R. 665

711

understood as amounting to implicit support for what was done. Even
1998
if such a distortion is, however, insufficient, because too indirect or Lehideux and
remote, to constitute an "activity or ... act aimed at the destruction of
lsorni
v.
any of the rights and freedoms set forth" in the Convention, within the
France
meaning of its Article 17, so as to disable the applicants from relying on
Article 10, the principle which underlies Article 17 is a factor which can European
Court of
properly be taken into account in the assessment of the exercise of the
Human
Rights
margin of appreciation and the existence of necessity. That principle is
one of firm discouragement of the promotion of values hostile to those Dissenting
Opinion
embodied in the Convention. Having regard to the conclusions
(Judge
reached in the judgment of the Paris Court of Appeal of 26 January Morenilla)
1990 as to the effect to be given to the wording of the advertisement,
and having regard to the concern which the French authorities, with
their particular familiarity with the historical background and current
context, could legitimately have to demonstrate that racism and, in
particular, anti-semitism, are not to be condoned, we consider that the
margin of appreciation should not be treated as having been exceeded
and that the test of necessity in a democratic society has been satisfied
in this case.
7. On the question of proportionality, we would note only that the
penalty imposed by the Paris Court of Appeal was limited to the
requirement of a symbolic payment of one franc to the civil parties and
the ordering of publication of excerpts from that Court's judgment in

Le Monde.
8. We would add that our conclusion on the question of necessity in a
democratic society is confined to the circumstances of the present case
and should of course not be understood as suggesting in any way that it
is permissible to restrict genuine debate about controversial historical
figures. Such debate about the role of Philippe Petain has been, and no
doubt will continue to be, engaged in vigorously in France.
9. For the reasons indicated above, we voted against the finding of a
violation of Article 10 of the Convention in this case.

Dissenting Opinion of Judge MoreniIla
1. I regret that I am unable to agree with the finding of a violation of
Article 10 of the Convention, in the very special circumstances of the
present case. In my opinion, the national courts were in a better
position than our Court to rule on any criminal consequences of
publication of the advertisement in queston and, accordingly, to assess
the necessity of ordering the applicants, for publicly defending the
crimes of collaboration with the enemy,78 to pay the civil parties the
sum of one franc in damages and to have the judgment published at
semitism was entirely home-grown and in certain respects even exceeded German
requirements" (Twentieth Century France: Politics and Society 1898-1991 by James F.
McMillan, pp. 138-139. See also Vichy France and the Jews by Michael R. Marrus and
Robert O. Paxton, particularly pp. 365-372.
" s.24 of the Freedom of the Press Act of 29 July 188l.
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their expense. European supervision consists, as our Court has said
repeatedly since its HANDYSIDE V. UNITED KINGDOM judgment of
Lehideux and
7 December 1976, in reviewing under Article 10 "the decisions [the
Isorni
v.
national courts] delivered in the exercise of their power of
France
appreciation".79
European
2. As the President of the Commission, Mr Trechsel, observed in his
Court of
dissenting opinion, referring to our SUNDAY TIMES V. UNITED KINGDOM
Human
Rights
(NO. 1) judgment of 26 April 1979,80 the margin of appreciation of the
Contracting
States is wider where the aim pursued cannot be
Dissenting
Opinion
objectively defined on a European scale. In the present case,
(Judge
Casadevall) assessment of how a country's history should be presented and of the
effect of a publication on the feelings of the population in an important
sector of society, with a view to determining the necessity in a
democratic society of imposing a restriction like the one in issue, is a
matter for the judicial authorities of that country, who are "called upon
to interpret and apply the laws in force".81
3. On the other hand, I agree with the rest of the opinion of the
majority, in particular their view that the applicants' conviction for
aiding and abetting a public defence of the crimes of collaboration with
the enemy amounted to interference with their right to impart
information or ideas, notwithstanding the rather symbolic nature of
the penalty. I nevertheless abstain, for the reasons set out above, from
making a personal assessment of the text of the advertisement, which
was signed by two associations legally constituted under domestic law,
or of its effect on contemporary European society, more than half a
century after the historical events it referred to.
1998

Dissenting Opinion of Judge Casadevall
1. With the minority, bearing in mind the presentation of the facts
and the content of the text in issue, I consider that there has been no
breach of Article 10 of the Convention in the present case. The
interference was prescribed by domestic law, pursued a legitimate aim
and was, in my opinion, necessary for the purposes of paragraph 2 of
Article 10.
2. That second paragraph provides that exercise of the freedom of
expression-a right which carries with it duties and responsibilitiesmay be subject to such formalities, conditions, restrictions or penalties
as are prescribed by law, as measures necessary for the protection of
certain legally protected interests.
3. The possibility of prescribing interference, and the State's margin
of appreciation, which is wider in certain fields,82 lead me to consider
" Lac. cit., para. 50.
80 Lac. cit., para. 59.
81 See HANDYSIDE V. UNITED KINGDOM, lac. cit., para. 48.
82 "In assessing this question, the Court recalls that the domestic margin of
appreciation is not identical as regards each ofthe aims listed in Article 10(2)": see WORM
v. AUSTRIA (1998) 25 E.H.R.R. 454, para. 49.
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that the national courts were best placed to assess the facts and the
1998
social consequences of publication of the text in issue, since, as the
Lehideux and
Government emphasised in its memorial, " ... those circumstances refer
lsomi
v.
to past events and to France's debate with its own history". With regard
France
to the severity which should be shown, I do not accept the idea, put
forward by the majority in paragraph 55 of the judgment, that the need European
Court of
for severity diminishes with the passage Qf time (" ... forty years on
Human
Rights
... ").
4. Quite clearly, the text does not take the form of an article of Dissenting
Opinion
substance, making a serious historical analysis, but of an advertisement
(Judge
(whose insertion in Le M onde was paid for) with passages in large bold Casadevall)
type, expressly urging readers to write to the two associations named at
the foot of the page-the usual practice where advertisements are
concerned.
5. It cannot be maintained that this text was likely to contribute to
any debate of general interest for the French people and their history.
In the recent case of HERTEL v. SWITZERLAND83 the issue was different:
the applicant in that case had been subjected to censorship for
publishing in a specialist magazine, distributed mainly to subscribers,
an article in which he had put forward a technical and scientific
argument-whether this was correct or incorrect being of no
consequence-relating to an environmental and public health
question.
6. It is not for me to judge the text of the advertisement, still less to
make a historical analysis of the content, for which I would not be
qualified. However, the Government pointed out in its observations
that it contained manifest errors, falsehoods and above all omissions
which had made it posible to paint a portrait scarcely compatible with,
and indeed even contrary to, the historical reality. These are facts
which were considered and assessed by the French courts before they
convicted the applicants.
7. In the ZANA V. TURKEY case 84 the Court analysed what the
applicant had said during a press interview. It observed: "Those words
could be interpreted in several ways but, at all events, they are both
contradictory and ambiguous ... ,,85 and "That statement cannot,
however, be looked at in isolation. It had a special significance in the
circumstances of the case, as the applicant must have realised".86 It
concluded that the punishment imposed on the applicant could
reasonably be regarded as answering a pressing social need and that
the reasons adduced by the national authorities were relevant and
sufficient87 having regard to the margin of appreciation which national
authorities had " ... in such a case ... ".88 That case concerned a public
" Judgment of 25 August 1998.
H4 Lac. cit.
X5 Para. 58.
H6 Para. 59.
H7 Para. 61.
HH Para. 62.
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1998
Lehideux and
[sum!

v.
France

European
Court of
Human
Rights
Dissenting
Opinion
(Judge
Casadevall)

defence of an act punishable as a serious crime under national law. A
similar analysis was required, in my opinion, in the present case. In any
event, the applicants were ordered only to pay the civil parties the
symbolic sum of one franc and to have the judgment published at their
expense.
8. It should also be noted, as Mr Geus pointed out,89 that there was a
manifest contradiction between the content of the advertisement and
the aim allegedly pursued by its authors.
9. Lastly, I share the concerns expressed by the President of the
Commission, Mr Trechsel, in his dissenting opinion, regarding the very
disturbing favourable conjuncture which apparently obtains at present
for certain extreme-right ideas in Europe.

H9

Report of the Commission.
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Redmond-Bate v. Director of Public Prosecutions
QuEEN'S BENCH DiviSIONAL CouRT

Sedley L.J. and Collins J.: July 23, 1999
ECHR, Arts 5, 9, 10-breach of the peace-appellant preaching on steps
of cathedral-police constable arresting appellant for breach of the
peace-whether reasonable for police officer to believe appellant about
to cause breach of the peace-role of Convention prior to main provisions
of Human Rights Act 1998 coming into force-whether concept of breach
of the peace compatible with Art. 5, ECHR-extent of protection of ECHR
Arts 9 and 10.
The appellant was one of three women Christian fundamentalists who had agreed
with the police to preach from the steps of a cathedral. A police officer on
uniformed foot patrol received a complaint about the women's activities. He
went to investigate. No crowd had gathered, but he warned the women not to stop
people. He returned later to find that a crowd of more than one hundred had
gathered. Some members of that crowd were showing hostility. Fearing a breach
of the peace, the police officer asked the women to stop preaching, and when they
refused to do so, he arrested them all for wilfully obstructing him in the execution
of his duty under section 89(2) of the Police Act 1996. The appellant was
convicted. She appealed to the Crown Court. The Crown Court upheld the
conviction, having held that lawful conduct could, if persisted in, lead to conviction for wilful obstruction of a police officer. She further appealed by way of case
stated. The issue which arose on appeal was whether it was reasonable for the
police officer, in the light of what he perceived, to believe that the appellant was
about to cause a breach of the peace.

Held: allowing the appeal,
(I) section 89(2) of the Police Act 1996 made it an offence wilfully to
obstruct a police constable in the execution of his duty. Among the
duties of a constable was the prevention of breaches of the peace. A
member of the public who failed to comply with a reasonable request
properly made to this end was guilty of obstructing the constable in the
execution of his duty. The test of the reasonableness of a police
officer's action was objective in the sense that it was for the court to
decide not whether the view taken by the officer fell within the broad
band of rational decisions, but whether, in the light of what the officer
knew and perceived at the time, the court was satisfied that it was
reasonable to fear an imminent breach of the peace. Thus, although
reasonableness of belief, as elsewhere in the law of arrest, was a
question for the court, it was to be evaluated without the qualifications
of hindsight;
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(2) a judgment as to the imminence of a breach of the peace did not
conclude the police officer's task. The next critical question for the
officer, and in turn for the court, was where the threat was coming
from, because it was to there that the preventive action had to be
directed;
(3) the common law should seek compatibility with the values of the
European Convention on Human Rights in so far it did not already
share them; executive action which breached the Convention ran the
risk, if uncorrected by law, of putting the United Kingdom in breach
of the Convention and rendering it liable to proceedings before the
European Court of Human Rights. There was, therefore, a good reason
for the police and the law in the present field to respect the Convention;
(4) for the present, section 13 of the Human Rights Act 1998 could not be
relied upon to prioritise Article 9 rights, with the result that in a case
like the present they did not usefully add to the rights recognised by
Article 10;
(5) the concept of breach of the peace in English law was sufficiently
certain to pass muster under Article 5 because it was confined to
persons who caused or appeared to be likely to cause harm to others
or who had acted in a manner "the natural consequences of which was
to provoke others to violence";
(6) save for the application of the doctrine of proportionality, the common
law was in conformity with the Convention; Steel and Others v. United
Kingdom (Unreported, September 23, 1998) considered;
(7) a police officer had no right to call upon a citizen to desist from lawful
conduct. It was only if otherwise lawful conduct gave rise to a
reasonable apprehension that it would, by interfering with the rights or
liberties of others, provoke violence which, though unlawful, would
not be entirely unreasonable that a police officer was empowered to
take steps to prevent it;
(8) regard had to be had also to the fact that free speech included not only
the inoffensive, but the irritating, the contentious, the eccentric, the
heretical, the unwelcome and the provocative provided it did not tend
to provoke violence. Freedom only to speak inoffensively was not
worth having. The world had seen too many examples of State control
of unofficial ideas, a central purpose of the Convention had been to set
close limits to any such assumed power;
(9) police officers in a situation like that in the present case had difficult
on the spot judgments to make. As they were judgments which
impinged directly on important civil liberties and human rights, the

courts had in their turn to scrutinise them with care. There was,
however, nothing particularly obscure in the law as it now stood and
as the Human Rights Act would shortly reinforce it. The question for
the police officer was whether there was a real threat of violence and
if so, from whom it was coming. If there was no real threat, no
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question of breach of the peace arose. If the appellant and her companions were being so provocative that someone in the crowd, without
behaving wholly unreasonably, might be moved to violence, he was
entitled to ask them to stop and to arrest them if they would not. If the
threat of disorder or violence was coming from passers-by who were
taking the opportunity to react so as to cause trouble, then it was they
and not the preachers who would be asked to desist and arrested if they
would not;
(I 0) the court had to be alert to the fact that ours was a society of many
faiths and none, and many opinions. If the public promotion of faith or
opinion was conducted in such a way as to insult or provoke others in
breach of statute or common law. then the fact that it was done in the
name of religious manifestations or freedom of speech would not
necessarily save it. It might forfeit the protection of Articles 9 and 10
by reason of the limitations permitted in both Articles, provided they
were necessary and proportionate, in the interests of public order and
the protection of the rights of others;
( 11) the situation perceived and recounted by the police officer in the
present case had not justified him in apprehending a breach of the
peace, much less a breach of the peace for which the appellant would
be responsible, accordingly he had not been acting in the execution of
his duty when he required the women to stop preaching, and the
appellant was therefore not guilty of obstructing him in the execution
of his duty when she refused to comply;
( 12) it would not do to say that blame could not attach for breach of the
peace to a speaker so long as what she said was inoffensive. Free
speech includes not only the inoffensive but the irritating, the contentious, the eccentric, the heretical, the unwelcome and the provocative provided it does not tend to provoke violence. Freedom to speak
only inoffensively was not worth having. The tolerance which is both
extended by the law to opinion of every kind and expected by the law
in the conduct of those who disagree, even strongly, with what they
hear. A central purpose of the ECHR was to set close limits to any
assumed power of state control of unofficial ideas.

Cases referred to in judgment:
Beatty v. Gilbanks (1882) 9 Q.B.D. 308.
Wise v. Dunning [19021 I K.B. 167.
Dune an v. ]ones [ 1936] I K.B. 218.
R. v. Howell [1982] Q.B. 416.
R. v. Morpeth Justices, ex p. Ward (1992) 95 Cr. App. R. 215.
Percy v. Director of Public Prosecutions [ 1995] 3 All E.R. 124.
R. v. Nichol and Selvanayagam [ 1996] Cri m. L.R. 318.
Benham v. United Kingdom (1996) 22 E.H.R.R. 293.
Steel and Others v. United Kingdom (Case No. 6711997 185111058) (Unreported,
September 23, 1998).
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Legislation judicially considered:
European Convention on Human Rights, Arts 9, 10.
Human Rights Act 1998, s.l3.

Appeal by way of case stated against the decision of the Wakefield Crown
Court to uphold her conviction by the justices of obstructing a police officer in
the execution of his duty.
Philip Rouse instructed by Finn Gledhill for the appellant.
Charles Kealy instructed by the Crown Prosecution Service for the Director of
Public Prosecutions.

Lord Justice Sedley:
The case
( 1) The appellant is one of three women who would not, I think, object to
being described as Christian fundamentalists. They belong to a small
organisation called Faith Ministries who, among other things, preach
to passers-by in the street. They had agreed with the police that they
would do this on occasion from the steps of Wakefield Cathedral.
(2) On Thursday, October 2, 1997, not long after midday, the three women
were preaching from the steps of Wakefield Cathedral. An unidentified
couple complained about them to PC Tennant, who was on uniformed
foot patrol. He went to the Cathedral steps. No crowd had gathered,
and he warned the three women not to stop people. Since they were not
doing so, he left. Twenty minutes later he returned to find a crowd of
more than a hundred had gathered. Another of the women was now
preaching, and some of the crowd were showing hostility towards
them. Fearing a breach of the peace, PC Tennant asked the women to
stop preaching, and when they refused to do so arrested them all for
breach of the peace.
(3) The appellant, Alison Redmond-Bate, was subsequently charged with
obstructing a police officer in the execution of his duty. She was
convicted, and her appeal to the Crown Court was dismissed. By case
stated she now appeals to this Court on the following questions of
law:
(i) In the circumstances of this case, was it reasonable for the police
officer to arrest the appellant who had not conducted herself in a
manner which would be said to constitute an offence under the
Public Order Act 1986 when any apprehension by the police
officer of violence or threat of violence which could be said to be
likely to breach criminal law emanated from others present?
(ii) Whether it was proper for the court to conclude that such actual
or threatened violence was or would be the natural consequence
of the appellant's actions?
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These questions are not ideally formulated. It has emerged by common
consent in the course of argument that the underlying question is
whether it was reasonable for PC Tennant in the light of what he
perceived to believe that the appellant was about to cause a breach of
the peace. To explain why, it is necessary first to consider the present
law and then to look in a little more detail at the facts.

The law
(4) Section 89(2) of the Police Act 1996 makes it an offence wilfully to
obstruct a police constable in the execution of his duty. Among the
duties of a constable is the prevention of breaches of the peace. A
member of the public who fails to comply with a reasonable request
properly made by a constable to this end is therefore guilty of obstructing the constable in the execution of his or her duty.
(5) Counsel are agreed, and I agree, that the test of the reasonableness of
the constable's action is objective in the sense that it is for the court to
decide not whether the view taken by the constable fell within the
broad band of rational decisions but whether in the light of what he
knew and perceived at the time the Court is satisfied that it was
reasonable to fear an imminent breach of the peace. Thus, although
reasonableness of belief, as elsewhere in the law of arrest, is a question
for the court, it is to be evaluated without the qualifications of hindsight.
(6) But a judgment as to the imminence of a breach of the peace does not
conclude the constable's task. The next and critical question for the
constable, and in turn for the court, is where the threat is coming from,
because it is there that the preventive action must be directed. Classic
authority illustrates the point. In Beatty v. Gilbanks (1882) 9 Q.B.D.
308, this Court (Field J. and Cave J.) held that a lawful Salvation Army
march which attracted disorderly opposition and was therefore the
occasion of a breach of the peace could not found a case of unlawful
assembly against the leaders of the Salvation Army. Field J., accepting
that a person is liable for the natural consequences of what he does,
held nevertheless that the natural consequences of the lawful activity
of the Salvation Army did not include the unlawful activities of others,
even if the accused knew that others would react unlawfully. By way
of contrast, in Wise v. Dunning [ 1902] 1 K.B. 167 a Protestant preacher
in Liverpool was held by this Court (Lord Alverstone C.J., Darling and
Channell JJ.) to be liable to be bound over to keep the peace upon
proof that he habitually accompanied his public speeches with behaviour calculated to insult Roman Catholics. The distinction between the
two cases is clear enough: the reactions of opponents would in either
case be unlawful, but while in the first case they were the voluntary
acts of people who could not properly be regarded as objects of
provocation, in the second the conduct was calculated to provoke
violent and disorderly reaction.
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(7) The facts in Duncan v. ]ones [1936] 1 K.B. 218 were a sharper
example of the second category: the appellant was about to make a
public address in a situation in which the year before a disturbance had
been incited by her speaking. This Court (Lord He wart C.J ., Humphreys and Singleton JJ.) cast its reasoning somewhat wider than, as it
seems to me, is consonant with modern authority. Lord He wart C.J .,
without explanation, described the decision in Beatty v. Gilbanks as
"somewhat unsatisfactory", I confess that I do not understand why: it
may have had to do with the Irish cases to which Mr F. E. Smith, the
appellant's counsel, had drawn the court's attention in Wise v. Dunning, citing Dicey in order to distinguish and criticise them. That
Beatty v. Gilbanks was distinguishable, as Lord Hewart C.J. went on to
hold, is clear. But Humphreys J. added that the case had "nothing to
do with the law of unlawful assembly". For reasons to which I now
turn, I respectfully disagree. Although public order is now largely
governed by statute, the law of unlawful assembly, upon which Beatty
v. Gilbanks was decided, depended upon the liberty of the Salvation
Army to march peacefully, albeit in large numbers and with much
noise (described with perhaps a touch of colour in paragraph (f) of the
case stated by the Weston-super-Mare Justices) through public streets:
unless their doing so either amounted to a breach of the peace or was
in the nature of things going to cause one, they were guilty of no
offence. Exactly the same was true of Mrs Duncan, with this qualification: she, like the present appellant, was charged with police obstruction, raising the question not directly of the quality of her conduct but
of the reasonableness of the constable's apprehension of it. What the
constable had to evaluate however, in that case as in this, was the
reality of the risk of a breach of the peace. Where this case differs from
Duncan v. ]ones and resembles Beatty v. Gilbanks is in the source of
the threat to public order: in the former case, on the Justice's findings,
it was the appellant herself; in the present case the critical issue, if
there was a true threat of breach of the peace, was where the threat was
coming from.
(8) In R. v. Nicol and Selvanayagam (DC, November I 0, 1995, reported
only in summary at [1995] T.L.R. 607 and [1996] Crim.L.R. 318)
Simon Brown L.J., with whom Scott Baker J. agreed, had to consider
a bind-over case based on a finding that each appellant had been guilty
of conduct whereby a breach of the peace was likely to be occasioned.
The appellants, concerned about cruelty to animals, had obstructed an
angling competition by seeking to distract the fish and to dissuade the
anglers from catching them. No violence was used or threatened, but
in spite of police requests to desist, the appellants continued until they

were arrested. Simon Brown L.J. explained the authorities in this
way:
"Before the court can properly fined that the natural consequence of lawful
conduct by a defendant would, if persisted in, be to provoke another to
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violence, it should, it seems to me, be satisfied that in all the circumstances
it is the defendant who is acting unreasonably rather than the other person.
It seems to me, some clear interference at least with the rights of others is
bound to characterise any conduct of which it can properly be said that it
would naturally provoke violence in others. Putting it another way, the court
would surely not find a section 115 complaint proved if any violence likely
to have been provoked on the part of others would be not merely unlawful
but wholly unreasonable as, of course, it would be if the defendant's
conduct was not merely lawful but such as in no material way interfered
with the other's rights. A fortiori, if the defendant was properly exercising
his own basic rights, whether of assembly, demonstration of free speech."
Simon Brown L.J. cited the words of Watkins L.J. in R. v. Howell [1982] 2 Q.B.
416, 426.
"We cannot accept that there can be a breach of the peace unless there has
been an act done or threatened to be done which either actually harms a
person, or in his presence his property, or is likely to cause such harm, or
which puts someone in fear of such harm being done. There is nothing more
likely to arouse resentment and anger in him, and a desire to take instant
revenge, than attacks or threatened attacks on a person's body or
property."
(9) The critical difference between the two classes of case-those where
the defendant is responsible for the threat to the peace and those where
somebody else is-emerges in the contrast between two other recent
decisions cited in Nicol and Selvanayagam. In R. v. Morpeth Ward
Justices, ex p. Ward (1992) 95 Cr.App.R. 215, a bind-over was upheld
on people who had noisily and turbulently disrupted a pheasant shoot;
whereas as in Percy v. DPP [ 1995] 3 All E.R. 124, a bind-over on a
woman who kept climbing over the perimeter fencing into a military
base was quashed because there was no sensible likelihood that trained
security personnel would be provoked by her conduct to violence. I
stress the words "to violence" because it is common ground that this
is what provocation amounting to a breach of the peace must instigate:
noise or disorder are not enough.
(I 0) The foregoing is sufficient to enable us to deal with this case, but I
believe that it is important for us before doing so to look at the human
rights dimension of it. Parliament has now enacted the Human Rights
Act 1998, requiring every public authority, including the police and
the courts, to give effect to the scheduled Convention rights unless
statutory provision makes it impossible to do so. The bulk of the Act
is not yet in force: Ministers have announced their intention to bring
it into force on October 2, 2000. But in this interregnum it is far from
immaterial. Not only is it now accepted that the common law should
seek compatibility with the values of the Convention insofar as it does
not already share them; executive action which breaches the Convention already runs the risk, if uncorrected by law, of putting the United
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Kingdom in breach of the Convention and rendering it liable to
proceedings before the European Court of Human Rights. There is,
therefore, and has been for a long time, good reason for policing and
law in this field to respect the Convention.
( 11) Articles 9 and 10 of the Convention read:
"Article 9 Freedom of thought, conscience and religion
1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and
freedom, either alone or in community with others and in public or
private, to manifest his religion or belief, in worship, teaching,
practice and observance.
2. Freedom to manifest one's religious beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection
of public order, health or morals, or for the protection of the rights
and freedoms of others.
Article I 0 Freedom of expression
1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless
of frontiers. This Article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for
the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary."
(12) For the appellant, Mr Rouse initially placed Article 9 in the forefront
of his argument. When the Act comes into force, Article 9 may
become prominent in a case such as the present because of the
presence in the Act of section 13, which reads:
"(I) If a court's determination of any question arising under this Act might
affect the exercise by a religious organisation (itself or its members collectively) of the Convention right to freedom of thought, conscience and
religion [i.e. Article 9] it must have particular regard to the importance of
that right."

Without anticipating the problem which may arise of a conflict
between section 13 and Article 17, it is sufficient that for the present
section 13 cannot be relied on to prioritise Article 9 rights, with the
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result that in a case like the present they do not usefully add to the
rights recognised by Article 10.
( 13) To speak of rights at all in this context is to recognise the constitutional
shift which is now in progress. The old order is crystallised in Lord
Hewart C.J.'s opening remarks in his judgment in Duncan v. ]ones:
"There have been moments during the argument in this case when it
appeared to be suggested that the court had to do with a grave case involving
what is called the right of public meeting. I say 'called' because English law
does not recognise any special right of public meeting for political or other
purposes. The right of assembly, as Professor Dicey puts it [Law of the
Constitution, 8th Edition, page 499] is nothing more than a view taken by
the court of the individual liberty of the subject."
A liberty, as A. P. Herbert repeatedly pointed out, is only as real as the
laws and bylaws which negate or limit it. A right, by contrast, can be
asserted in the face of such restrictions and must be respected, subject
to lawful and proper reservations, by the courts.
(14) It is, therefore, both relevant and reassuring that the European Court of
Human Rights in the case of Steel and Others v. United Kingdom
(Case No. 67/1997 185111058, judgment given on September 23,
1998), following its decision in Benham v. United Kingdom, has
accepted that the concept of breach of the peace in English law is
sufficiently certain to pass muster under Article 5 because it is confined to persons who cause or appear to be likely to cause harm to
others or who have acted in a manner "the natural consequence of
which was to provoke others to violence". Of the five applicants
before the court, two had obstructed the lawful activities of others (in
one case grouse shooting, in the other civil engineering) but three had
peacefully handed out leaflets and manifested their opposition to arms
sales in a public place. The first two were held to have been victims
neither of a violation of Article 5 nor of Article 10 of the Convention;
the other three were held to have been victims of breaches of both.
Additionally, the court held that the arrest and detention of the latter
three protesters (the prosecution had been dropped) had been disproportionate to the aim of preventing disorder or of protecting the
rights of others. One may venture the comment that the proportionality
decision was no more than another way of saying that in the absence
of any ground to anticipate violent or provocative behaviour from the
three applicants, there was nothing by which the appropriateness of
intervention in the interests of public order could be gauged. This
apart, the decision demonstrates that the common law as set out in
Nicol and Selvanayagam is in conformity with the Convention.

The appeal
(15) The case stated is short on detail, apparently because the evidence
contained little. The material findings of fact are these:

[2000] H.R.L.R. IssuE 2 ©Sweet & Maxwell Ltd

AB 403

258

REDMOND-BATE V. DIRECTOR OF PUBLIC PROSECUTIONS

QBD

"The court found that there had been complaints made by the public.
Secondly, that Mrs Bate (the mother of the appellant) was marching up and
down proclaiming in a loud voice. The message concerned morality, God
and the Bible. There was a large crowd gathered on the return of the police
officer. They were likely to be a mixed audience, some believers, some nonbelievers, each with equal rights to freedom of expression and freedom of
belief. One gang of youths were chanting and swearing and had to be moved
off. Others were shouting 'bloody lock them up' and 'shut up'. The appellant and her two colleagues separately and in turn were each asked to stop
and refused and the appellant 'took up the banner' and continued to preach
in a similar manner after her colleagues had been arrested."
From the recital of the evidence it appears that the gang of youths,
numbering three, were asked by PC Tennant to move on and did so.
The complaint, whatever its contents, had been made before PC
Tennant first went to the scene and left again, perhaps half an hour
before he returned and found a crowd gathered.
( 16) The Crown Court correctly directed itself that violence is not a natural
consequence of what a person does unless it clearly interferes with the
rights of others so as to make a violent reaction not wholly unreasonable. Having considered the reports of Duncan v. Jones and Nicol and
Selvanayagam v. Director of Public Prosecutions, it also directed itself
correctly that a constable has a power of arrest where he believes that
a person is going to commit a breach of the peace, and that "conduct . . . such that violence from some third party was a natural
consequence" could amount to a breach of the peace. One important
ingredient omitted from this formulation is that the constable's belief
must in the court's own judgment have been a reasonable belief in the
situation encountered by the constable. Then follows this:
"Lawful conduct can, if persisted in, lead to conviction for wilful obstruction of a police officer."
This proposition has in my judgment no basis in law. A police officer
has no right to call upon a citizen to desist from lawful conduct. It is
only if otherwise lawful conduct gives rise to a reasonable apprehension that it will, by interfering with the rights or liberties of others,
provoke violence which, though unlawful, would not be entirely
unreasonable that a constable is empowered to take steps to prevent
it.
(17) The Crown Court then sets out the grounds of its rulings, first that
there was a case to answer and secondly that the appeal should be
dismissed, as follows:
"(a) The police officer had reasonable grounds to fear a breach of the peace
(being the ground on which he arrested the appellant and her colleagues).
(b) The appellants were acting unreasonably in ignoring the police constable's request to desist, given the conduct of some of the crowd. This was in
view of the combination of:
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(i) stridency of appellant and her colleagues;
(ii) the effect of the preaching on some of the people in the crowd-this
was more than good-natured heckling; and
(iii) given the police officer's request to desist.
(c) The message being preached directly concerned the morality of those
listening. What more sensitive topic could there be? Therefore we don't
think it wholly unreasonable in this day and age for those listening to feel
so pricked by some of the things being said to offer threats of violence. We
feel that if the officer had not acted as he did, violence or the threat of
violence would have been the next step."
( 18) Before I set out my conclusion on the present case, two general
comments may be in place. Police officers in a situation like this have
difficult on-the-spot judgments to make. Because they are judgments
which impinge directly on important civil liberties and human rights,
the courts must in their turn scrutinise them with care. There is,
however, nothing particularly obscure in the law as it now stands and
as the Human Rights Act will shortly reinforce it. The question for PC
Tennant was whether there was a threat of violence and if so, from
whom it was coming. If there was no real threat, no question of
intervention for breach of the peace arose. If the appellant and her
companions were (like the street preacher in Wise v. Dunning) being so
provocative that someone in the crowd, without behaving wholly
unreasonably, might be moved to violence he was entitled to ask them
to stop and to arrest them if they would not. If the threat of disorder or
violence was coming from passers-by who were taking the opportunity
to react so as to cause trouble (like the Salvation Army in Beatty v.
Gilbanks), then it was they and not the preachers who should be asked
to desist and arrested if they would not.
( 19) The second general reflection is that the Crown Court was right to be
alert to the fact that ours is a society of many faiths and none, and of
many opinions. If the public promotion of one faith or opinion is
conducted in such a way as to insult or provoke others in breach of
statute or common law, then the fact that it is done in the name of
religious manifestation or freedom of speech will not necessarily save
it. It may forfeit the protection of Articles 9 and I 0 by reason of the
limitations permitted in both Articles (provided they are necessary and
proportionate) in the interests of public order and the protection of the
rights of others.

(20) But turning to the facts of this case, I am unable to see any lawful basis
for the arrest or therefore the conviction. PC Tennant had done precisely the right thing with the three youths and sent them on their way.
There was no suggestion of highway obstruction. Nobody had to stop
and listen. If they did so, they were as free to express the view that the
preachers should be locked up or silenced as the appellant and her
companions were to preach. Mr Kealy for the prosecutor submitted
that if there are two alternative sources of trouble, a constable can
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properly take steps against either. This is right, but only if both are
threatening violence or behaving in a manner that might provoke
violence. Mr Kealy was prepared to accept that blame could not attach
for a breach of the peace to a speaker so long as what she said was
inoffensive. This will not do. Free speech includes not only the
inoffensive but the irritating, the contentious, the eccentric, the heretical, the unwelcome and the provocative provided it does not tend to
provoke violence. Freedom only to speak inoffensively is not worth
having. What Speaker's Corner (where the law applies as fully as
anywhere else) demonstrates is the tolerance which is both extended
by the law to opinion of every kind and expected by the law in the
conduct of those who disagree, even strongly, with what they hear.
From the condemnation of Socrates to the persecution of modem
writers and journalists, our world has seen too many examples of State
control of unofficial ideas. A central purpose of the European Convention on Human Rights has been to set close limits to any such assumed
power. We in this country continue to owe a debt to the jury which in
1670 refused to convict the Quakers William Penn and William Mead
for preaching ideas which offended against State orthodoxy.
(21) To proceed, as the Crown Court did, from the fact that the three
women were preaching about morality, God and the Bible (the topic
not only of sermons preached on every Sunday of the year but of at
least one regular daily slot on national radio) to a reasonable apprehension that violence is going to erupt is, with great respect, both illiberal
and illogical. The situation perceived and recounted by PC Tenant did
not justify him in apprehending a breach of the peace, much less a
breach of the peace for which the three women would be responsible.
No more were the magistrates justified in convicting the appellant or
the Crown Court in upholding the conviction. For the reasons I have
given, the constable was not acting in the execution of his duty when
he required the women to stop preaching, and the appellant was,
therefore, not guilty of obstructing him in the execution of his duty
when she refused to comply.
(22) Although, therefore, the Crown Court's questions do not pose the key
issue, I would answer both questions in the negative and allow this
appeal.

Mr Justice Collins: I agree.
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Relying, inter alia, on Articles 9, 13, and 14 of the Convention, the
appliants claimed that the refusal of the Moldovan authorities to
recognise the Metropolitan Church of Bessarabia violated their freedom
of religion and association, that the Church was the victim of
discrimination and that they were denied an effective remedy. They also
claimed just satisfaction under Article 41.
Held: unanimously
(1) that there had been a violation of Article 9 of the Convention;
(2) that there was no need to examine the case under Article 14
combined with Article 9 of the Convention;
(3) that there had been a violation of Article 13 of the Convention;
(4) that it was not necessary to decide whether there had been a
violation of Articles 6 and 11 of the Convention;
(5) (a) that the respondent State should, within three months of the
date on which the judgment became final according to Article
44(2) of the Convention, to pay to the applicants the following
sums:
(i) 20,000 euros, to be converted into Moldovan lei at the
rate applicable at the date of settlement, in respect of
non-pecuniary damage;
(ii) 7,025 euros for costs and expenses, plus any sum which
may be due in respect of VAT;
(b) that these sums would be increased by simple interest at 4.26
per cent per annum from the expiry of the above-mentioned
period until settlement;
(6) that the remainder of the request for just satisfaction be dismissed.

1. Individual applications (Art. 34).
A Church or the ecclesiastical organ of a Church may exercise the
rights safeguarded by Article 9 of the Convention on behalf of its
believers. In the present case, the Metropolitan Church of Bessarabia
may therefore be regarded as an applicant within the meaning of Article
34 of the Convention. [101]

AB 407

35 E.H.R.R. 13

H4
H5

H6

H7

H8

H9

307

2. Freedom of religion: interference; “prescribed by law”; legitimate aim;
“necessary in a democratic society” (Art. 9).
(a) The Court must consider whether there has been interference with
the applicants’ right to freedom of religion as a result of the refusal
to recognise the applicant Church. [102]
(b) The refusal by the Moldovan Government to recognise the
applicant Church, upheld by the decision of the Supreme Court of
Justice of 9 December 1997, is an interference in the right of that
Church and of the other applicants to freedom of religion, as
safeguarded by Article 9. In order to determine whether this
intereference involved a violation of the Convention, the Court
must consider whether it satisfies the requirements of Article 9(2),
i.e. whether it was “prescribed by law”, pursued a legitimate aim
and was “necessary in a democratic society”. [105]–[106]
(c) The expression “prescribed by law”, which appears in Articles 8 to
11 of the Convention, not only requires that an impugned measure
should have a basis in domestic law, but also refers to the quality of
the law in question, which must be adequately accessible and
foreseeable, that is to say, formulated with sufficient precision to
enable the individual (if need be with appropriate advice) to
regulate his conduct. For domestic law to meet these requirements,
it must afford a measure of legal protection against arbitrary
interferences by public authorities with the rights safeguarded by
the Convention. In matters affecting fundamental rights it would be
contrary to the rule of law, one of the basic principles of a
democratic society enshrined in the Convention, for a legal
discretion granted to the executive to be expressed in terms of
unfettered power. Consequently, the law must indicate with
sufficient clarity the scope of any such discretion conferred on the
competent authorities and the manner of its exercise. The level of
precision required of domestic legislation depends to a
considerable degree on the content of the instrument in question,
the field which its is designed to cover and the number and status of
those to whom it is addressed. [109]
(d) Article 14 of the Law of 24 March 1992 requires that religious
bodies be recognised by the Government decision and Article 9 of
the Law provides that recognition may only be given to those
religious bodies whose practices and rites comply with the
Constitution and laws of Moldova. Without ruling definitively on
whether those provisions satisfy the requirements of foreseeability
and precision, the Court will assume in principle that the
intereference in question was “prescribed by law” before
determining whether it pursued a “legitimate aim” and was
“necessary in a democratic society”. [110]
(e) States have the power to inquire into whether a movement or
association is using supposedly religious aims in order to pursue
activities that may harm the population or public safety. In view of
the circumstances of the case, the impugned interference pursued a
legitimate aim under Article 9(2), namely the protection of order
and public safety. [113]
(f) Freedom of thought, conscience and religion, as safeguarded by
Article 9, is one of the foundations of a “democratic society” within
the meaning of the Convention. In its religious dimension, it is one
of the most vital elements that go to make up the identity of
believers and their conception of life, but it is also a precious asset
for atheists, agnostics, sceptics and the unconcerned. The pluralism
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indissociable from a democratic society, which has been dearly won
over the centuries, depends on it. While religious freedom is
primarily a matter of individual conscience, it also implies, inter
alia, freedom to “manifest one’s religion” either alone and in
private, or collectively, in public among those sharing the same
faith. Bearing witness, in words and deeds, is bound up with the
existence of religious convictions. This freedom includes, in
particular, whether or not to join a religion, and whether or not to
practise it. Article 9 lists the various forms which manifestation of a
religion or other conviction may take, namely worship, teaching,
practice and observance. However, it does not protect every act
motivated or inspired by a religion or conviction. [114]
(g) In a democractic society where several religions co-exist within the
same population, it may be necessary to impose restrictions on this
freedom in order to reconcile the interests of differing groups and
to ensure respect for the convictions of all. However, in the exercise
of its regulatory power, and in its relations with the various
religions, religious bodies and faiths, the State must remain neutral
and impartial. The same applies to the maintenance of pluralism
and the proper functioning of democracy, one of the principal
characteristics of which is the possibility it offers of resolving a
country’s problems through dialogue, without recourse to violence,
even when they are irksome. The role of the authorities in this case
is therefore not to remove the cause of the tensions by doing away
with pluralism, but to ensure that groups opposed to one another
tolerate each other. [115]–[116]
(h) In principle, the right to freedom of religion as understood in the
Convention rules out any appreciation by the State of the
legitimacy of religious beliefs or of the manner in which these are
expressed. Measures taken by a State which favour one of the
leaders or certain organs of a divided religious community, or aim
to oblige that community or a part thereof to submit against its will
to a single governing body, would equally be an infringement of
freedom of religion. In a democratic society, the State does not
need to take steps to ensure that religious communities are or
remain subject to a single governing body. Similarly, where the
exercise of the right to freedom of religion or of one of its its aspects
is made subject in domestic law to a system of prior approval,
intervention by a recognised ecclesiastical authority in the approval
procedure cannot be reconciled with the requirements of Article
9(2). [117]
(i) Furthermore, since religious communities traditionally exist in the
form of organised structures, Article 9 must be interpreted in the
light of Article 11 of the Convention, which safeguards freedom of
association against any unjustified interference by the State. This
being so, the right of believers to freedom of religion, which
includes the right to manifest one’s religion collectively,
presupposes that believers may associate freely, without arbitrary
interference by the State. The autonomy of religious communities
is indispensable to pluralism in a democractic society and is
therefore at the very heart of the protection afforded by Article 9.
Moreover, one of the way in which the right to manifest one’s
religion may be exercised, especially in the case of a religious
community, is the opportunity to seek legal protection for the
community, its members and its property, so that Article 9 must be
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seen not only in the light of Article 11, but also in the light of Article
6. [118]
(j) States which are party to the Convention have a certain margin of
appreciation in judging whether there is a need for interference
and, if so, to what extent, but this goes hand in hand with
monitoring by the European Court of both the law and the
decisions implementing it. The role of the Court is to examine
whether the measures taken at the national level are justified in
principle and are proportionate. In order to determine the breadth
of the margin of appreciation, the Court must take into account
what was at stake, namely the need to maintain true religious
pluralism, which is inherent in the notion of a democratic society.
Similiary, great weight should be given to this need where it must be
decided, as required by Article 9(2), whether the interference
meets a pressing social need and is proportionate to the intented
aim. In exercising its power of control, the Court must consider the
interference on the basis of the file as a whole. [119]
(k) The Court will examine in sequence the reasons put forward by the
respondent Government to justify the interference, and then the
proportionality of that interference to the aims pursued. [122]
(l) The Court finds it hard to understand, at least in respect of the
period before recognition of the Metropolitan Church of Moldova,
the Government’s argument that the applicant Church is merely a
schismatic group within the recognised Metropolitan Church of
Moldova. In any case, the State’s duty of neutrality and impartiality
is incompatible with any power of appreciation by the State in
respect of the legitimacy of religious beliefs. This duty requires the
State to ensure that groups which are opposed to one another
tolerate each other, even when they originally formed one and the
same group. In the present case, the Court considers that by holding
that the applicant Church was not a new religious body and by
making recognition dependent on the will of a recognised
ecclesiastical authority, the Metropolitan Church of Moldova, the
Government failed in its duty of neutrality and impartiality. The
Government’s argument that it was necessary to refuse recognition
in order to protect the laws and Constitution of Moldova should
therefore be rejected. [123]
(m) The Court notes first that in its memorandum and articles of
association, the applicant Church defines itself as a local
autonomous Church, carrying out its activities in Moldovan
territory in compliance with the laws of that State, and having a
name which is a historical convention and bears no relation to
current or past political realities. While its activities are principally
religious, the applicant Church states that it is willing to collaborate
with the State in the matter of culture, education and social
assistance. It also declares that it shall have no political activities.
Such principles appear to the Court to be clear and perfectly
legitimate. [124]
(n) Since it cannot be ruled out that the programme of an organisation
may conceal aims and intentions different from those which it
proclaims in public, it is necessary to compare the content of the
said programme with the acts and attitudes of its proponent. In the
present case, the Court notes that no evidence in the file suggests
that the applicant Church was conducting activities other than
those stated in its memorandum and articles of association. With
respect to certain press articles, although their content, as
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portrayed by the Government, reveals ideas favourable to a
possible reunion between Moldova and Romania, these cannot be
ascribed to the applicant Church. Moreover, the Government has
not claimed that the applicant Church had inspired such articles.
Similarly, in the absence of any evidence, the Court cannot
conclude that the applicant Court was associated with the political
activities of Moldovan organisations which are said to be agitating
for the reunion of Moldova with Romania. The Court notes further
that the Government has not claimed that the activities of these
associations and political parties was illegal. As for the argument
that the applicant Church might pose a threat to national security
and territorial integrity if recognised, the Court holds that this is
purely hypothetical and cannot, in the absence of other specific
evidence, justify the refusal of recognition. [125]
(o) The Government does not dispute that incidents occurred at
meetings of believers and members of the clergy of the applicant
Church. Conflicts arose particularly when priests of the applicant
Church set out to celebrate mass on religious premises of which the
believers and clergy of the Metropolitan Church of Moldova
claimed the exclusive use, or in places where certain persons were
opposed to the presence of the applicant Church, regarding it as
illegal. On the other hand, the Court notes that there is some
disagreement between the applicants and the Government as to the
course taken by these incidents. Without taking a view on the exact
manner in which these events occurred, the Court finds that
non-recognition of the applicant Church played a part in the said
incidents. [126]–[127]
(p) In the absence of recognition, the applicant Church may neither
organise nor operate. Having no legal status, it may not take court
action to protect its property, which is indispensable to the exercise
of religion, while its members may not meet to pursue religious
activities without infringing the Law on Religions. The tolerance
which the Government claims to be displaying towards the
applicant Church and its members cannot be regarded by the Court
as a substitute for recognition, since only recognition confers rights
on those concerned. Furthermore, the applicants were unable on a
number of occasions to defend themselves against acts of
intimidation since the authorities argued that only legal activities
might enjoy the protection of the law. Lastly, when recognising
other religious associations, the authorities did not apply the
criteria which they used in refusing recognition to the applicant
Church. No reason has been put forward by the Moldovan
Government for this difference in treatment. [129]
(q) In conclusion, the refusal to recognise the applicant Church has
such consequences for religious freedom that it cannot be regarded
as proportionate to the legitimate aim pursued nor, therefore, as
necessary in a democratic society, and that there has been a
violation of Article 9. [130]
3. Prohibition of discrimination (Art. 14 combined with Art. 9).
The allegations relating to Article 14 can be regarded as a repetition of
those put forward under Article 9. There is therefore no good reason to
examine them separately. [134]
4. Right to an effective remedy (Art. 13).
(a) Article 13 requires the provision of a domestic remedy allowing the
competent national authority both to deal with the substance of the
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relevant Convention complaint and to grant appropriate relief,
although Contracting States are afforded some discretion as to the
manner in which they conform to their obligations under this
provision. The remedy required under Article 13 must be
“effective”, in both practice and law. However, such a remedy is
only required for complains that may be regarded as “defensible”
under the Convention. [137]
(b) The applicants’ complaint, according to which the refusal to
recognise the applicant Church led to violation of their right to
freedom of religion safeguarded by Article 9 of the Convention,
was unquestionably defensible. The applicants were therefore
entitled to an effective domestic remedy within the meaning of
Article 13. The Court will examine whether the applicant Church
and the other applicants had access to such a remedy. [138]
(c) The Supreme Court of Justice ruled in its judgment of 9 December
1997 that the Government’s refusal to reply to the application for
recognition submitted by the applicant Church was not unlawful,
and also that it was not contrary to Article 9 of the Convention since
the applicants might manifest their religion within the
Metropolitan Church of Moldova. However, in ruling thus, the
Supreme Court of Justice did not answer the main complaints
raised by the applicants, namely their desire to meet and manifest
their religion collectively within a Church distinct from the
Metropolitan Church of Moldova, and to enjoy the right of access
to a tribunal in order to defend their rights and to protect their
property, given that only religious bodies recognised by the State
enjoy legal protection. Hence, since it was not recognised by the
State, the Metropolitan Church of Bessarabia was not entitled to
claim any rights in the Supreme Court of Justice. The remedy
before the Supreme Court of Justice was therefore not effective.
[139]
(d) Moreover, the Court notes that the Law of 24 March 1992 on
Religions, while stipulating that recognition by the Government
and compliance with the laws of the Republic are preconditions for
the operation of any religious body, does not contain any specific
provision governing the recognition procedure or allowing for
access to a remedy in case of dispute. The Government suggests no
other remedy which the applicants might have employed. The
Court therefore finds that the applicants were not able to obtain
redress in a domestic court for their complaint relating to freedom
of religion. There has therefore been a violation of Article 13 of the
Convention. [140]
5. Right to a fair trial and freedom of association (Arts. 6 and 11).
Having taken these articles into account in the context of Article 9,
there is no good reason to examine them separately. [142]
6. Just satisfaction: damage; costs and expenses; default interest (Art. 41).
(a) The violations found must have caused the applicants nonpecuniary injury. Assessment is on an equitable basis. [146]
(b) Costs and expenses are awarded on an equitable basis, in the light
of the documents provided by the applicants. [149]
(c) The statutory rate of interest applicable in France is 4.26 per cent
per annum. [150]
Mr I Morei, Minister of Justice, Mr V Pârlog, Director of the
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Government Agency and International Affairs Section of the
Ministry of Justice (Agent), Mr G Armasu, Director of the
Government Secretariat of State for Religious Affairs (Counsel),
for the Government.
Mr J W Montgomery, barrister (Counsel), Mr A Dos Santos,
barrister (Counsel), for the applicants.
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CANEA CATHOLIC CHURCH

[The following is a Sweet & Maxwell translation of the Court’s judgment.]

The Facts
I.
9

The circumstances of the case

The first applicant, the Metropolitan Church of Bessarabia, is an
autonomous Orthodox Church having canonical jurisdiction over the
territory of the Republic of Moldova. The other applicants are
Moldovan citizens and members of the first applicant’s Eparchial
Council: Petru Paduraru, Archbishop of Chisinau, Metropolitan of
Bessarabia, resident in Chisinau; Petru Buburuz, prosyncellus, resident in Chisinau; Ioan Esanu, protosyncellus, resident in Calarasi;
Victor Rusu, protopresbyter, resident in Lipnic, Ocnita; Anatol
Goncear, priest, resident in Zubresti, Straseni; Valeriu Cernei, priest,
resident in Soveanca, Sângerei; Gheorghe Ionita, priest, resident in
Crasnoarmeisc, Hâncesti; Valeriu Matciac, priest, resident in Chisinau; Vlad Cubreacov, Member of the Moldovan Parliament and the
Parliamentary Assembly of the Council of Europe, resident in
Chisinau; Anatol Telembici, resident in Chisinau; and Alexandru
Magola, Chancellor of the Metropolitan Church of Bessarabia,
resident in Chrisinau.

AB 413

35 E.H.R.R. 13

313

A. Formation of the applicant Church and steps taken for its
recognition
1.
10

11

Formation of the Metropolitan Church of Bessarabia

On 14 September 1992, the applicant natural persons joined
together to form the applicant Church, the Metropolitan Church of
Bessarabia. This was a local autonomous Orthodox church. According
to its memordandum and articles of association, it was the canonical
successor to the Metropolitan Church of Bessarabia which had existed
until 1944.
In December 1992, it was attached to the Patriarchate of Bucharest.
The Metropolitan Church of Bessarabia adopted a memorandum
and articles of association governing, inter alia, the composition and
administration of its organs, the training, recruitment and discipline of
its clergy, its ecclesiastical distinctions and the rules concerning its
property. In the preamble, the memorandum and articles of
association define as follows the principles for the organisation and
operation of the applicant Church:
The Metropolitan Church of Bessarabia is a local autonomous Orthodox
Church attached to the Patriarchate of Bucharest. The traditional
ecclesiastical name ‘Metropolitan Church of Bessarabia’ is a historical
convention and bears no relation to current or past political realities. The
Metropolitan Church of Bessarabia has no political activities and shall
have none in future. It shall carry out its activities in the territory of the
Republic of Moldova. The Metropolitan Church of Bessarabia shall have
the rank of National Exarchate. Under canonical law, communities in the
diaspora may also be in membership. Membership by believers and
communities abroad shall be exclusively voluntary.
In carrying out its activities in the Republic of Moldova, it shall comply
with the laws of that State and with international legislation on human
rights. The communities abroad which have canonically entered into
membership of the Metropolitan Church of Bessarabia shall establish
relations with the authorities of the relevant States in compliance with the
legislation of those States and relevant international provisions. The
Metropolitan Church of Bessarabia shall collaborate with the State
authorities in the matter of culture, education and social assistance. The
Metropolitan Church of Bessarabia shall have no financial or other claim
on other Churches or religious organisations. The Metropolitan Church
of Bessarabia shall maintain ecumenical relations with the other
Churches and religious movements and considers that fraternal dialogue
is the only form of relationship between Churches.
The priests of the Metropolitan Church of Bessarabia operating in
Moldovan territory shall be citizens of that State. Where citizens of other
States are invited to come and perform religious acts in Moldova, and
where citizens of the Republic of Moldova are sent abroad for the same
purpose, this shall be done in accordance with the legislation in force.
The members of the Metropolitan Church of Bessarabia are citizens of
the Republic of Moldova, associating voluntarily in order to practise their
religious faith in common, in accordance with their own convictions, and
on the basis of evangelical precepts, the Apostles’ Canon, Orthodox
canon law and Holy Tradition.
In all the communities of the Metropolitan Church of Bessarabia, special
prayers shall be said at religious services for the authorities and
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institutions of the State in the following terms: ‘We pray always for our
country, the Republic of Moldova, those who govern it and its army, May
God protect them and grant them a peaceful and proper life in
accordance with the canons of the Church.

12

To date, the Metropolitan Church of Bessarabia has established 117
communities in Moldovan territory, three communities in Ukraine,
one in Lithuania, one in Latvia, two in the Russian Federation and one
in Estonia. The communities in Latvia and Lithuania have been
recognised by the authorities of those States and have legal status.
Nearly one million Moldovan citizens are affiliated to the applicant
Church, which has more than 160 clergy.
The Metropolitan Church of Bessarabia is recognised by all the
Orthodox patriarchates, with the exception of the Patriarchate of
Moscow.
2.

13

14
15

16
17

18

19

Administrative and legal steps taken to secure recognition of
the applicant Church

Pursuant to Law No. 979–XII of 24 March 1992 on Religions, under
which religions practised in Moldovan territory must be recognised by
Government decision, the applicant Church applied for recognition on
8 October 1992. It received no reply.
It repeated its request on 25 January and 8 February 1995. On a date
not specified, the Government Secretariat of State for Religious
Affairs rejected these applications.
On 8 August 1995, the applicant Petru Paduraru, relying on Article
235 of the Code of Civil Procedure governing legal remedies against
Government acts contravening a recognised right, brought proceedings against the Government in the district court of the Buiucani
district of Chisinau. He petitioned for the decisions refusing recognition of the applicant Church to be overturned. The court granted his
petition and, on 12 September 1995, issued a judgment requiring
recognition of the Metropolitan Church of Bessarabia.
On 15 September 1995, the State prosecutor of Buiucani appealed
against the judgment of the Buiucani court of 12 September 1995.
On 18 October 1995, the Supreme Court of Justice overturned the
judgment of 12 September 1995 on the ground that the courts were not
competent to examine the application for recognition of the applicant
Church.
On 13 March 1996, the latter submitted a further application for
recognition to the Moldovan Government. On 24 May 1996, having
received no reply, the applicants brought proceedings against the
Government in the district court of Chisinau, seeking recognition of
the Metropolitan Church of Bessarabia. The court dismissed the
applicants in a judgment of 19 July 1996.
On 20 August 1996, the applicants submitted a further application
for recognition, which remained unanswered.
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The applicants appealed against the judgment of 19 July 1996 to the
municipal court of Chisinau. In a final appeal ruling of 21 May 1997,
itself not subject to appeal, this court overturned the judgment in
question and granted the applicants’ petition.
However, following the reform of the Moldovan legal system, the
file was sent to the Moldovan court of appeal for original
re-examination.
On 4 March 1997, the applicants submitted a further application for
recognition to the Moldovan Government. On 4 June 1997, in the
absence of a reply, they referred the matter to the court of appeal,
seeking recognition of the Metropolitan Church of Bessarabia, citing
in support of their petition the right to freedom of conscience and
freedom of association for the purpose of practising a religion. This
action was joined to the case already pending in the court of appeal.
Before the court of appeal, the Government alleged that the case
concerned an ecclesiastical dispute within the Moldovan Orthodox
Church (“the Metropolitan Church of Moldova”) which could only be
resolved by the Romanian and Russian Orthodox Churches, and that
any recognition of the Metropolitan Church of Bessarabia would lead
to conflicts between believers.
The court of appeal granted the applicants’ petition in a judgment
dated 19 August 1997. It stated first that Article 31(1) and (2) of the
Moldovan Constitution guaranteed freedom of conscience, this freedom to be manifested in a manner consistent with a spirit of tolerance
and mutual others. Moreover, religious bodies were free and might
organise according to their own memoranda and articles of association, subject to the laws of the Republic. The court went on to note
that from 8 October 1992, pursuant to Articles 14 and 15 of the Law on
Religions, the applicant Church had submitted a number of applications for recognition to the Government, but that the latter had not
replied. In a letter dated 19 July 1995, the Prime Minister had informed
the applicants that the Government could not examine the application
by the Metropolitan Church of Bessarabia without interfering in the
activities of the Metropolitan Church of Moldova. The Court of
Appeal pointed out that while the application for recognition by the
applicant Church had been ignored, the Metropolitan Church of
Moldova had been recognised by the Government on 7 February 1993
as an eparchy subject to the Patriarchate of Moscow.
The court rejected the Government’s argument that recognition of
the Metropolitan Church of Moldova provided satisfaction for all
Orthodox believers. It pointed out that the notion of a religion was not
restricted merely to Catholicism and Orthodoxy, but necessarily
embraced all faiths and all the various manifestations of the religious
feelings of their believers, through prayers, rites, religious services and
worship of a divinity. The court stated that the Metropolitan Church of
Moldova depended canonically on the Russian Orthodox Church and
hence on the Patriarchate of Moscow, while the Metropolitan Church
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of Bessarabia was attached to the Romanian Orthodox Church and
hence to the Patriarchate of Bucharest.
The court judged the refusal by the Government to recognise the
applicant Church to be contrary to freedom of religion as guaranteed
not only by the Moldovan Law on Religions but also by Article 18 of
the Universal Declaration of Human Rights, by Article 5 of the
International Covenant on Economic, Social and Cultural Rights, and
by Article 18 of the International Covenant on Civil and Political
Rights, to all of which Moldova was a party. Since it was noted that the
Government representative had held the memorandum and articles of
association of the applicant Church to comply with domestic legislation, the court obliged the Government to recognise the Metropolitan Church of Bessarabia and to approve its memorandum and articles
of association.
The Government appealed against this judgment, alleging that the
courts were not competent to hear such an action.
In a judgment dated 9 December 1997, the Supreme Court of Justice
annulled the judgment of 19 August 1997 and dismissed the applicants’
action on the ground that it was out of time and manifestly unfounded.
The court stated that according to Article 238 of the Code of Civil
Procedure, an appeal against a Government decision violating a
recognised right might be lodged within a period of one month, this
period to run from either the Government’s refusal or, where the
Government remained silent, the expiry of one month after submission of the application. The Supreme Court of Justice pointed out
that the applicants had submitted their application to the Government
on 4 March 1997 and their appeal on 4 June 1997, and ruled that the
action brought by the applicants was out of time.
The Supreme Court of Justice held that the Government’s refusal to
grant the applicants’ application did not in any case violate their
freedom of religion as guaranteed by international treaties, and in
particular by Article 9 of the European Convention on Human Rights,
since the persons concerned were Orthodox Christians and could
practise their beliefs within the Metropolitan Church of Moldova,
which the Government had recognised in its decision of 7 February
1993.
According to the court, this was purely an administrative dispute
within one and the same Church, which could only be resolved by the
Metropolitan Church of Moldova, any interference by the Government being likely to aggravate the situation. The court held that the
refusal by the State to intervene in the conflict complied with Article
9(2) of the European Convention on Human Rights.
Moreover, the court pointed out finally that the applicants could
practise their faith freely, had access to churches and had not put
forward evidence of any obstacle to the exercise of their religion.
On 15 March 1999, the applicants submitted a further application for
recognition to the Government.
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In a letter dated 20 July 1999, the Prime Minister of Moldova
dismissed this application. He told the applicants that the Metropolitan Church of Bessarabia did not constitute a religious body within the
meaning of the law, but a schismatic group of the Metropolitan Church
of Moldova.
He informed them that the Government would not respond
favourably to this request until a religious solution to the dispute was
found, following the negotiations being conducted between the
Russian and Romanian Patriarchates.
On 10 January 2000, the applicants made a further application to the
Government for recognition. The outcome thereof has not been
communicated to the Court.
3.

30

32

Recognition of other religions

Since the adoption of the Law on Religions, the Government has
recognised a number of religious bodies, of which the following list is
not exhaustive.
On 7 February 1993, the Government approved the memorandum
and articles of association of the Metropolitan Church of Moldova,
attached to the Patriarchate of Moscow. On 28 August 1995, it
recognised the Orthodox Eparchy of the Old Christian Rite of
Chisinau, also attached to the Patriarchate of Moscow.
On 22 July 1993, the Government recognised the “Seventh Day
Adventist Church”. On 19 July 1994, it decided to recognise the
“Seventh Day Adventist Church—Reform Movement”.
On 9 June 1994, the Government approved the memorandum and
articles of association of the “Federation of Jewish (Religious)
Communities” and on 1 September 1997, those of the “Union of
Communities of Messianic Jews”.
4.

31

317

Reactions of the various national authorities

Since its formation, the Metropolitan Church of Bessarabia has
regularly approached the Moldovan authorities to explain the reasons
for its formation and to request their support for the purposes of
official recognition.
The Government asked several ministries for their opinion on the
recognition of the applicant Church.
On 16 October 1992, the Ministry of Culture and Religious Affairs
told the Government that it was in favour of recognition of the
Metropolitan Church of Bessarabia.
On 14 November 1992, the Ministry of Finance told the Government
that it saw no objection to recognition of the Metropolitan Church of
Bessarabia.
On 8 February 1993, the Ministry of Labour and Social Security
declared itself in favour of recognition of the applicant Church.
In a letter dated 8 February 1993, the Ministry of Education stressed
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the need for speedy recognition of the Metropolitan Church of
Bessarabia in order to avoid discrimination towards believers, while
stating that the memorandum and articles of association of the said
Church could be improved.
On 15 February 1993, the Secretariat of State for Privatisation stated
that it was in favour of recognition of the Metropolitan Church of
Bessarabia, while suggesting some improvements to its memorandum
and articles of association.
On 11 March 1993, in answer to a letter from the Bishop of Balti, on
behalf of the Metropolitan of Bessarabia, the Religious Affairs
Committee of the Moldovan Parliament pointed out that postponement of the registration of the Metropolitan Church of Bessarabia was aggravating the social and political situation in Moldova, and
that the actions and the memorandum and articles of association of
that Church complied with the Moldovan law. The Committee
therefore asked the Government to recognise the applicant Church.
An information note from the Government Secretariat of State for
Religious Affairs, dated 21 November 1994, summed up the situation
as follows.
. . . For nearly two years, a church group known by the name of the
Metropolitan Church of Bessarabia has been pursuing its activities
illegally in Moldovan territory. No positive outcome has been achieved
despite out sustained efforts to put an end to its activities (meetings
between the members of the so-called Church, priests, Mr GE, Mr IE . . .,
representatives of the State authorities and belivers from localities where
its adherents are active, and Mr GG, Minister of State, and Mr NA,
Deputy Speaker of Parliament; all the organs of national and local
government have been informed of the illegal nature of the group, etc.).
Furthermore, although priests and members of the Church have been
forbidden to take part in services because these do not comply with
canonical rules, they have nonetheless continued with their illegal
activities in churches and have been invited also to officiate at various
public activities organised, for example, by the Ministries of Defence and
Health. The boards of management of the National Bank and the
National Customs Service have not responded to our request that this
group’s bank accounts should be wound up and that its priests should be
subjected to strict controls when making their numerous crossings of the
frontier . . .
The activities of the so-called Church are not restricted to attracting new
members and propagating the ideas of the Romanian Church. It also
possesses all the funds required for the operation of a Church, it appoints
priests, including citizens of other States . . . trains ecclesiastical
administrators, builds churches and many, many other things.
It must also be mentioned that the activities (more political than
religious) of this group are supported by forces both within the country
(certain mayors and their villages, representatives of the Opposition, and
even some Members of Parliament) and outside (under Order No. 612 of
12 November 1993, the Romanian Government awarded it 399.4 million
lei to fund its activities . . .
The activities of this group are creating religious and socio-political
tensions in Moldova, and will have unforeseeable repercussions . . .
The Secretariat of State for Religious Affairs finds that:
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a) there is no administrative territorial unit in Moldovan territory by the
name of Bessarabia which might justify the creation of a religious group
named “the Metropolitan Church of Bessarabia”. The creation of such a
group and the recognition of its memorandum and articles of association
would amount to an unlawful act against the State, negating the sovereign
independence of that State which is the Republic of Moldova;
b) The Metropolitan Church of Bessarabia was formed as a replacement
for the former Eparchy of Bessarabia, founded in 1925 and recognised by
Decree No. 1942 issued on 4 May 1925 by the King of Romania. Legal
recognition of the validity of these acts would imply recognition of their
current applicability in Moldovan territory;
c) all the Orthodox parishes that exist in Moldovan territory have been
registered as constituent parts of the Orthodox Church of Moldova (the
Metropolitan Church of Moldova), the memorandum and articles of
association of which were approved by the Government in its Decision
No. 719 of 17 November 1993.
In conclusion:
1. If an end is not put to the activities of the so-called Metropolitan
Church of Bessarabia, the consequence will be destabilisation not only of
the Orthodox Church, but also of Moldovan society as a whole.
2. The recognition of the Metropolitan Church of Bessarabia (Old Rite)
and the approval of its memorandum and articles of association by the
Government would automatically led to the disappearance of the
Metropolitan Church of Moldova.

35
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On 20 February 1996, following the questioning of the applicant
Vlad Cubreacov, a Member of the Moldovan Parliament, the Deputy
Prime Minister wrote a letter to the Speaker of Parliament setting out
the reasons for the Government’s refusal to recognise the Metropolitan Church of Bessarabia. He argued that the applicant Church was
not a religious body that was distinct from the Orthodox religion but a
schismatic group of the Metropolitan Church of Moldova, and that it
was against the Moldovan Constitution for the Goverment to interfere
in any way in the resolution of this dispute. He recalled that the
political party of which Mr Cubreacov was a member had publicly
condemned the judgment of the Supreme Court of Justice of 9
December 1997, that Mr Cubreacov had himself criticised the Government for its refusal to recognise this “phantom Metropolitan Church”,
and that he continued to support that organisation by using all possible
means of pressure, namely issuing statements to the media and
intervening with the national authorities and international organisations. The letter concluded that the “feverish debate” surrounding
this religious group was of a purely political nature.
On 29 June 1998, the Secretariat of State for Religious Affairs sent
to the Deputy Prime Minister its opinion on the matter of recognition
of the Metropolitan Church of Bessarabia.
The Secretariat pointed out in particular that since 1940 there had no
longer been any administrative entity in Moldova by the name of
“Bessarabia”, and that the Orthodox religion had been recognised
since 17 November 1993 under the name of the Metropolitan Church
of Moldova, of which the Metropolitan Church of Bessarabia was a
“schismatic component”, and it held that recognition of the applicant
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Church would represent intereference by the State in the affairs of the
Metropolitan Church of Moldova, the result of which would be a
worsening of the “unhealthy” situation in which the latter found itself.
The Secretariat of State held that the memorandum and articles of
association of the applicant Church should not be approved since they
merely “replicated those of the Orthodox Church of another country”.
On 22 June 1998, the Ministry of Justice informed the Government
that in its opinion, the memordandum and articles of association of the
Metropolitan Church of Bessarabia did not infringe the laws of the
Republic.
In letters dated 25 June and 6 July 1998, the Ministries of Labour and
Social Security, and of Finance, told the Government once more that
they saw no objection to recognition of the Metropolitan Church of
Bessarabia.
On 7 July 1998, the Ministry of Education informed the Government
that it supported recognition of the Metropolitan Church of
Bessarabia.
On 15 September 1998, the Cultural and Religious Affairs Committee of the Moldovan Parliament sent to the Government, for
information, a copy of a report from the Ministry of Justice of the
Russian Federation from which it was evident that there were on 1
January 1998 at least four Orthodox Churches in Russia, some of
which had registered addresses abroad. The Committee expressed the
hope that the above-mentioned report would help the Moldovan
Government to resolve certain similar problems, and in particular the
application for recognition submitted by the Metropolitan Church of
Bessarabia.
In a letter sent to the applicant Vlad Cubreacov on 10 January 2000,
the Deputy Attorney General of Moldova held that the refusal of the
Government to grant the application for recognition of the Metropolitan Church of Bessarabia was contrary to freedom of religion and
Articles 6, 11 and 13 of the Constitution.
In a decision of 26 September 2001, the Government approved a
modified version of Article 1 of the memorandum and articles of
association of the Metropolitan Church of Moldova, which reads:
The Metropolitan Church of Moldova is an independent Church and is
the legal successor to . . . the Metropolitan Church of Bessarabia. In
compliance with the canons and precepts of the Holy Apostles, the
Church Fathers and the ecumenical synods, and the decisions of the
Single Apostolic Church, the Metropolitan Church of Moldova shall
carry out its activities in the territory of the State of the Republic of
Moldova in accordance with the provisions of the legislation in force.

43

In a letter received by the Court on 21 September 2001, the
President of the Republic of Moldova expressed his concern over the
possibility that the applicant Church might be recognised. He suggested that this matter could only be resolved within the context of
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negotiations between the Russian and Romanian Patriarchates, since
it would be contrary to Moldovan law for the State authorities to
intervene in this dispute. Furthermore, any recognition of this Church
by the authorities would have unforeseeable consequences for Moldovan society.
5.
44

45

46

In its Opinion No. 188 (1995) to the Committee of Ministers on the
admission of Moldova to the Council of Europe, the Parliamentary
Assembly of that body took note of the desire of the Republic of
Moldova to respect the commitments which it had entered into when it
submitted its application for membership of the Council of Europe on
20 April 1993.
Among these commitments, reaffirmed before adoption of the
above-mentioned opinion, was that of guaranteeing “complete freedom of religion for all citizens without discrimination” and “peaceful
resolution of the conflict between the Moldovan Orthodox Church and
the Metropolitan Church of Bessarabia”.
In its annual report for 1997, the International Helsinki Federation
for Human Rights criticised the refusal by the Moldovan Government
to recognise the Metropolitan Church of Bessarabia. The report stated
that as a result of this refusal, many churches had been transferred to
the property of the Metropolitan Church of Moldova. It drew attention
to allegations that members of the clergy of the applicant Church had
suffered physical violence without the authorities’ offering them the
slightest protection.
In its report for 1998, the above-mentioned Federation criticised the
Moldovan Law on Religions, especially Article 4 thereof, which
denied adherents of religious bodies not recognised by Government
decision all protection of their freedom of religion. It pointed out that
this article was a discriminatory instrument enabling the Moldovan
Government to obstruct attempts by members of the Metropolitan
Church of Bessarabia to take court action to recover the churches that
beloned to them. Furthermore, the report mentioned acts of violence
and vandalism to which the applicant Church and its members had
been subjected.
B.

47
48

International reactions

Alleged incidents affecting the Metropolitan Church of
Bessarabia and its members

The applicants refer to a number of incidents in the course of which
members of the clergy and adherents of the applicant Church are said
to have been intimidated or prevented from expressing their beliefs.
The Government has not disputed that these incidents really
occurred.
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1.
49

50

51

52

53

54

55

Incidents in Gârbova (Ocnita)

In 1994, a meeting of the Christian congregation of the village of
Gârbova (Ocnita) decided to join the Metropolitan Church of
Bessarabia. In consequence, the Metropolitan of Bessarabia
appointed TB priest of that parish.
On 7 January 1994, when TB went to the church to celebrate
Christmas mass, the mayor of the town, TG, forbade his entering the
church. When the villagers came out to protest, the mayor locked the
church door and, without further explanation, ordered TB to leave the
village within 24 hours.
The mayor summoned a further meeting of the Christians of the
village on 9 January 1994. On that date, the mayor told the villagers
that TB had been dismissed from his office of parish priest because he
belonged to the Metropolitan Church of Bessarabia. He presented a
new parish priest who belonged to the Metropolitan Church of
Moldova. The meeting rejected the mayor’s proposal.
A further meeting of the Christians of the village was fixed by the
mayor for 11 January 1994. On that date, the mayor presented a third
parish priest to the villagers, also from the Metropolitan Church of
Moldova. He was also not accepted by the meeting, which expressed its
preference for TB.
Against this background, SM, the chairman of the parochial church
council, was summoned by the mayor and the head of the kolkhoz, who
begged him to persuade the villagers to accept the removal of TB. The
chairman of the parochial church council refused.
On 13 January 1994, SM was arrested when he went to the church.
He was held down by five police officers, thrown into a police van and
taken first to the local council offices, where he was savagely beaten.
He was then held in police custody at Ocnita police station, where he
was accused of supporting the Metropolitan Church of Bessarabia. He
was freed after being detained for three days.
Following these incidents, TB left the parish.
2.

56
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Parish of Saint Nicholas of Falesti

In a letter dated 20 May 1994, the Deputy Chairman of the Council
of the Department of Falesti accused GE, the parish priest of Saint
Nicholas and a member of the Metropolitan Church of Bessarabia, of
having celebrated an Easter service on 9 May 1994 within the
perimeter of the town cemetery, such an act being against the Law on
Religions since the Metropolitan Church of Bessarabia was illegal. For
the same reason, he forbade him henceforth to hold services either in a
church or in the open air. In respect of GE’s intention of inviting priests
from Romania to the service on 22 May 1994, the Deputy Chairman of
the Council warned him not to proceed as he had not obtained prior
approval from the authorities as required under Article 22 of the Law
on Religions.

AB 423

35 E.H.R.R. 13

57

58
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In November 1994, GE was fined 90 lei for having officiated as a
priest of an unrecognised Church, the Metropolitan Church of
Bessarabia. The district court upheld the fine but reduced the amount
to 54 lei on the ground that GE had no responsibiities within the said
Church.
On 27 October 1996, before the start of the service in the parish
church, several persons, headed by a priest of the Metropolitan Church
of Moldova, beat GE until blood flowed and asked him to join the
Metropolitan Church of Moldova. They also set about the priest’s wife,
tearing her clothes.
GE succeeded in escaping into the interior of the church, where the
service was being held, but he was pursued by his attackers, who
started a fight with the believers present. A policeman who was
summoned managed to persuade the aggressors to leave the church.
On 15 November 1996, the parish congregation issued a statement
expressing its indignation at the acts of violence and intimidation to
which members of the Metropolitan Church of Bessarabia were
subjected, asked the authorities to stop supporting these acts, and
demanding official recognition of that Church.
On 6 June 1998, the applicant Petru Paduraru, the Metropolitan of
Bessarabia, received two anonymous telegrams warning him not to
travel to Falesti. He did not lodge a complaint about this matter.
3.

62

64

Saint Alexander’s Church, parish of Calarasi

On 11 July 1994, the applicant Ioan Esanu, parish priest of Saint
Alexander’s Church was summoned by the Chairman of Calarasi
Council to a discussion on the Metropolitan Church of Bessarabia.
Also taking part in this discussion were the mayor of the town of
Calarasi, the Secretary of Calarasi Council and the parish administrator. The Chairman of the Council accused the applicant of
belonging to the applicant Church and of agreeing with those who
favoured union with Romania. He then gave him one week to produce
proof of the recognition of the Metropolitan Church of Bessarabia,
failing which he would have to leave the parish.
4.

63
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Parish of Cania (Cantemir)

In a letter dated 24 November 1994 sent to the Metropolitan of
Bessarabia, VB, a Romanian citizen and the parish priest of Cania,
informed the said Metropolitan that he was being subjected to heavy
pressure from the authorities of the Department of Cantemir, who
were accusing him of belonging to the applicant Church.
On 19 January 1995, VB was summoned to Cantemire police station,
where he was informed of a Government decision cancelling his
residency and work permits and requiring him to leave Moldovan
territory within 72 hours and to remit the above-mentioned permits to
the relevant authorities.
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5.
65

66
67

68

69

70

72

Incident in Buiucani (Chisinau)

On the night of 3 to 4 September 1996, a grenade was thrown into the
house of PG, a member of the clergy of the applicant Church. On 28
September 1996, PG was threatened by six persons unknown. He
immediately reported this criminal activity.
In a letter of 22 November 1996 sent to the President of the
Republic, the Minister of the Interior expressed his regrets for the
slowness of the investigations into PG’s complaint and informed him
that the police entrusted with this inquiry had been disciplined as a
result.
7.

73

Incidents in Chisinau

On 5 April 1995, Vasile Petrarche, priest of the parish of Saint
Nicholas, informed the Metropolitan of Bessarabia that the windows
of the church, which was attached to the Metropolitan Church of
Bessarabia, had been broken during incidents which had occured on
the nights of 27 to 28 March and 3 to 4 April 1995.
A similar attack took place on the night of 13–14 May 1995. Vasile
Petrarche complained on each occasion, asking the police to intervene
to prevent a recurrence of such attacks.
On the night of 3 to 4 September 1996, a grenade was thrown by
persons unknown into the house of the Metropolitan of Bessarabia,
causing material damage. The applicant complained about this at the
police station in Chisinau.
In autumn 1999, when Vasile Petrarche died, the Metropolitan of
Bessarabia appointed the applicant Petru Buburuz as priest of the
parish of Saint Nicholas.
Following this appointment, Saint Nicholas’ Church was occupied
by representatives of the Metropolitan Church of Moldova, who
locked it and prevented the believers of the applicant Church from
gaining access. They also took possession of documents and the parish
seal.
On 8 December 1999, the police drew up a summary charge against
Petru Buburuz on the ground that he had on 28 November 1999
organised a public meeting outside Saint Nicholas’ Church without
obtaining the requisite prior permission to hold a public meeting.
On 28 January 2000, Judge S of the Buiucani District Court
discontinued the case, having found that the applicant had not
organised a meeting but, as priest, had merely celebrated mass at the
request of a hundred or so believers who were present. The judge also
noted that the mass had been held in the square because the door to the
church was obstructed.
6.

71
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Parish of the village of Octombrie (Sângerei)

In a report dated 22 June 1998 sent to the Metropolitan of
Bessarabia, the parish administrator complained of the actions of the
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priest M, a member of the Metropolitan Church of Moldova, who was
trying, with the support of the mayor of the town of Balti, to evict the
priest PB, who was a member of the applicant Church, and to have the
village church closed.
No complaint was lodged with the authorities on this matter.
8.
74

According to statements by the applicants, Police Captain R,
claiming to be acting on the orders of his superior, Lieutenant-Colonel
BD, attached seals to the door of Cucioaia (Ghiliceni) church on 23
August 1999 and forbade VR, the priest of the applicant Church who
regularly officiated there, to enter and to continue holding religious
services. In response to a complaint by the villagers, the applicant Vlad
Cubreacov wrote to the Prime Minister on 26 August 1998 asking him
for an explanation of the matter.
The incident was also referred to in the 26 August 1998 edition of the
newspaper “Flux”.
The Government claims that following this complaint, the Minister
of the Interior ordered an inquiry. This revealed that it was not a
policeman but a member of the Metropolitan Church of Moldova, the
secretarial archpriest DS, who had affixed the seals.
9.

75

76

Incidents in Cucioaia (Ghiliceni)

Parish of Badicul Moldov (Cahul)

On 11 April 1998, at around midnight, the parish priest was awoken
by persons unknown who were trying to force the door of the
presbytery. He was threatened with death if he did not abandon the
attempt to form a new parish in Cahul.
On 13 April 1998, he was threatened with death by the priest IG of
the Metropolitan Church of Moldova, On the same day, he lodged a
complaint with the police.
10. Parish of Marinici (Nisporeni)

77

78
79

Having left the Metropolitan Church of Moldova in July 1997 to join
the applicant Church, the priest of this parish and his family received
threats on a number of occasions from various priests of the
Metropolitan Church of Moldova. The windows of his house were
broken and, on 2 February 1998, he was attacked in the street and
beaten by persons unknown, who told him to stop interfering in “these
things”.
The priest in question consulted a court medical officer, who
provided him with a certificate of the injuries which he had suffered.
He thereupon reported this criminal activity to the police in Cecani.
The Moldovan newspapers regularly reported on incidents
described as acts of intimidation against the clergy and believers of the
Metropolitan Church of Bessarabia.

AB 426

326

METROPOLITAN CHURCH OF BESSARABIA v. MOLDOVA

11. Incident at Floreni
80

On 6 December 1998, the priest VJ of the Metropolitan Church of
Moldova, and other persons accompanying him, forced their way into
the village church and occupied it. When VS, the parish priest who was
a member of the applicant Church, arrived at the church for the
Sunday service, he was denied access. The situation was not resolved
until the villagers who were members of the applicant Church reached
the church.
12. Incident at Leova

81

In a report sent to the Metropolitan of Bessarabia on 2 February
2001, the priest NA, priest of the parish of Leova, stated that the
church in Leova had been the object of acts of vandalism, and that he
and other believers had been the target of public acts of intimidation
and death threats on the part of GC, a priest of the Metropolitan
Church of Moldova. Such acts had occurred repeatedly, but the mayor
had not offered any protection to parishioners who were members of
the applicant Church.
C.

Incidents relating to the property of the Metropolitan Church of
Bessarabia
1.

82
83

84

The Christians of the village of Floreni joined the applicant Church
on 12 March 1996 and formed a local congregation of that Church on
24 March 1996. They also had a chapel built to celebrate masses.
On 29 December 1997, the Moldovan Government adopted Decision No. 1203, granting the Metropolitan Church of Moldova the
right to use the land on which the chapel built by the Metropolitan
Church of Bessarabia was situated. This decision was upheld in a
decree of 9 March 1998 issued by the Floreni local authorities.
In response to an application made by the Metropolitan Church of
Bessarabia, claiming the right to use the said land since its chapel was
situated there, the national Land Registry informed the believers of
the parish of Floreni that “the local public authorities were not in a
position to take such a decision since the Metropolitan Church of
Bessarabia had no recognised legal status in Moldova”.
2.

85

86

Indicent at Floreni

Incident relating to a humanitarian donation from the
American association “Jesus Christ of Latter Day Saints”

On 17 February 2002, the Metropolitan of Bessarabia asked the
Government Commission for Humanitarian Aid to authorise entry
into Moldovan territory of goods to a value of 9 000 US dollars from
the United States, and to classify these gods as humanitarian aid. This
request was rejected on 25 February 2000.
On 25 February 2000, the applicant Vlad Cubreacov asked the
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Commission to inform him of the reasons for rejection. He claimed
that the gift, sent by the association “Jesus Christ of Latter Day Saints”
and consisting of second-hand clothes, had been given a transit permit
by the Ukrainian authorities as humanitarian aid. These goods had
been help up by Moldovan customs since 18 February 2000, with the
result that the consignee was obliged to pay $150 per day for storage.
The applicant reiterated his request that the goods be allowed into
Moldovan territory as a humanitarian donation.
On 28 February 2000, the Deputy Prime Minister of Moldova
authorised entry of this humanitarian donation into Moldovan
territory.
D.

88

Matters relating to the personal rights of the clergy of the
applicant Church

Vasile Petrarche, priest of the applicant Church, was refused
entitlement to a retirement pension on the ground that he was not a
priest of a recognised religious body.
II.
A.

89
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Relevant domestic law

The Constitution of 29 July 1994

Article 31 of the Moldovan Constitution on freedom of conscience
provides:
1. Freedom of conscience is guaranteed. It must be manifested in a
manner consistent with a spirit of tolerance and mutual respect.
2. Freedom of religion is guaranteed. Religious bodies shall be free to
organise in accordance with their own memoranda and articles of
association subject to the rule of law.
3. In their mutual relationships, religious bodies shall be forbidden to use,
express or encourage hatred or enmity.
4. Religious bodies shall be autonomous and separate from the State and
shall enjoy the support of the latter, including facilities for providing
religious assistance in the army, in hospitals, prisons, homes for the
elderly and orphanages.

B.
90

Law No. 979–XII of 24 March 1992 on Religions

The relevant provisions of Law No. 979–XII of 24 March 1992 on
Religions, as published in the Official Gazette No. 3/70 of 1992, read as
follows:
Article 1—Freedom of conscience
The State shall guarantee freedom of conscience and freedom of religion
in Moldovan territory. Everyone shall have the right to manifest his
beliefs freely, individually or in association, to propagate his beliefs and
to exercise his religion in public and in private, provided that such
exercise does not contravene the Constitution, this Law or the legislation
in force.
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Article 4—Religious intolerance
Religious intolerance, manifested by acts which obstruct the free exercise
of a religion recognised by the State, shall constitute an offence
punishable in law.
Article 9—Freedom of religious bodies to organise and operate
Religious bodies shall be free to organise and operate freely provided
that their practices and rituals do not contravene the Constitution, this
Law or the legislation in force.
Should they fail to comply [with this requirement], religious bodies shall
not be entitled to recognition by the State.
Article 14—Recognition of religious bodies
In order to organise and operate, religious bodies must be recognised by a
decision of Government.
Should a religious body not comply with the conditions laid down in the
first paragraph of Article 9 of this Law, recognition may be withdrawn in
accordance with the same procedure.
Article 15—Memorandum and articles of association
In order to achieve recognition, every religious body must submit to the
Government, for examination and approval, the memorandum and
articles of association governing its organisation and operation. The
memorandum and articles of association must contain information about
its system or organisation and administration, and the fundamental
principles of its convictions.
Article 21—Associations and foundations
Associations and foundations partly or wholly pursuing a religious aim
shall enjoy religious rights and shall be the subject to the obligations
deriving from the law on religions.
Article 22—Officiating priests, invitation and delegation
The heads of religious bodies having republican or hierarchical ranks . . .
and the entire staff of religious bodies must be Moldovan citizens.
Where it is intended to employ foreign citizens to conduct religious
activities, and to delegate Moldovan citizens to conduct religious activies
abroad, the approval of the State authorities must be sought and obtained
in each case.
Article 24—Legal personality
Religious bodies recognised by the State shall be legal entities . . .
Article 35—Publications and religious articles
Only those religious bodies recognised by the State and registered in
accordance with the law may:
a) produce and sell articles specified to their religion;
b) found organs of the press for believers, publish and sell religious books
of a theological or ecclesiastical nature which are necessary to the
practice of the religion;
c) lay down tariffs for pilgrimages and touristic activities at religious
establishments;
d) organise within the national territory and abroad, exhibitions of
religious articles, including sales exhibitions.
...
For the purposes of this Article, religious articles shall be taken to mean:
liturgical vessels, icons on metal or lithograph, crosses, crucifixes,
ecclesiastical furniture, pendants in the form of crosses or medallions
containing religious images proper to each religion, religious items for
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sale by hawking, etc. The following shall be classed as religious articles:
religious calendars, postcards, leaflets, albums of religious art, films,
labels illustrating a religious site or items of religious art, with the
exception of those forming part of the national cultural heritage, products
required for religious observance such as incense and candles, and
including decorations for marriages and baptisms, cloth and embroidery
intended for the manufacture of religious vestments and other items
necessary to the practice of the religion.
Article 44—Appointment of officiating persons and salaried religious
employees
The constituent elements of religious bodies, and the institutions and
enterprises set up by religious bodies, may appoint staff in accordance
with the law on employment.
Article 45—Contracts
Officiating persons and employees of religious bodies shall be appointed
by written contract . . .
Article 46—Legal status
Officiating persons and employees of religious bodies and of the
institutions and enterprises set up by these shall have a legal status
identical to that of employees of organisations, institutions and
enterprises, with the effect that they shall be subject to employment
legislation.
Article 48—State pensions
Whatever may be the pensions awarded by religious bodies, the
officiating persons and employees of religious bodies shall receive State
pensions in compliance with the Law on Pensions of the State of
Moldova.

B.
91

The Code of Civil Procedure

Article 28/2 as amended by Law No. 942–XIII of 18 July 1996
governs the jurisdiction of the court of appeal as follows:
1. The court of appeal shall be the court of first instance in judging
pensions lodged against the organs of central government or against
those in positions of responsibility within those organs on account of acts
that are unlawful or exceed the powers conferred and violate the rights of
citizens.

92

Article 37, on the participation of more than one plaintiff or
defendant in a trial, is worded as follows:
An action may be brought jointly by more than one plaintiff or against
more than one defendant. Each of the plaintiffs or defendants shall act
independently of the others.
The joint participants may appoint one of their number to conduct the
proceedings . . .

93

Article 235, on the right to a remedy against unlawful acts by
government, is worded as follows:
Any natural or legal person who believes his rights to have been violated
by an act of government or by an unjustified refusal by an organ of
government . . . to examine his request relating to a right recognised in
law, shall be entitled to appeal to the court with the relevant jurisdiction
in order to have the act rescinded or his violated right recognised.
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JUDGMENT
I.
94

Alleged violation of Article 9 of the Convention

The applicants allege that the refusal by the Moldovan authorities to
recognise the Metropolitan Church of Bessarabia is an infringement of
their freedom of religion in that only religions recognised by the
Government may be practised in Moldovan territory. They claim in
particular that the freedom to manifest their religion collectively is
hindered by the prohibition of their meeting for a religious purpose,
and by the absence of any legal protection for the property of the
applicant Church. They rely on Article 9 of the Convention, under the
terms of which:
1. Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief and freedom,
either alone or in community with others and in public or private, to
manifest his religion or belief, in worship, teaching, practice and
observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection of
public order, health or morals, or for the protection of the rights and
freedoms of others.

A. Arguments put to the Court
1.
95

96

The applicants

Relying on the Manoussakis case,1 the applicants allege that the
refusal to recognise the applicant Church was a violation of their
freedom of religion since the absence of authorisation made it
impossible for them to practise their religion. They argue that while a
State may impose a procedure for the prior registration of religious
bodies without necessarily violating Article 9 of the Convention,
registration must not become an obstacle to believers’ freedom of
religion. In the present case, the refusal of recognition had, they argue,
no acceptable basis in a democratic society. In particular, they claim
that the applicant Church and its members could not be accused of any
activity that was illegal or contrary to public order.
The applicants maintain that any group of believers who regard
themselves as different from others may, in a democratic society, form
a new Church, and that it is not for the State to determine whether
there is a real distinction between these different groups or not, or
what beliefs should be regarded as distinct from others.
Similarly, the State should not favour one Church over another, by
means of recognition, or censure the name of a church merely on the
ground that it alludes to a period of history that is past.
1

MANOUSSAKIS AND OTHERS

v. GREECE: (1997) 23 E.H.R.R. 387, para. 37.
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In consequence, the Moldovan State may not decide in this case
whether the applicant Church is an individual entity that is distinct
from, or was formed within, another Church.
2.
97

98

The Government accepts that the right to freedom of religion
includes the freedom to manifest one’s religion through a religious
body and the observance of rites, but it holds that in the present case,
the refusal to recognise the applicant Church does not amount to a
prohibition of the activities of that Church or its members. The said
members retain their freedom of religion, both as a matter of their own
conscience and by way of manifestation through a religious body and
the observance of rites.
The Government argues further than the applicant Church, as an
Orthodox Christian Church, is not practising a new religion, since the
Orthodox Christian religion was recognised in Moldova on 7 February
1993 at the same time as the Metropolitan Church of Moldova. The
applicant Church differs in no way, from the religious point of view,
from the Metropolitan Church of Moldova.
The formation of the applicant Church was, the Government argues,
in reality an attempt to create a new administrative organ within the
Metropolitan Church of Moldova. The State cannot interfere in the
dispute that thereby arose within the Metropolitan Church of Moldova
without violating its duty of neutrality in religious matters.
At the hearing of 2 October 2001, the Government claimed that this
dispute, which was apparently administrative, concealed a political
conflict between Romania and Russia; if it were to intervene in the
dispute by recognising a schismatic group, which the applicant Church
is in its eyes, this could have serious consequences for the independence and territorial integrity of the young Republic of Moldova.
B.

99

100

The Government

The intervening third party

The intervening third party argues that the present application
originates in an administrative dispute within the Metropolitan Church
of Moldova. It suggests that the applicant Church was set up by clergy
of the Metropolitan Church of Moldova who, for reasons dictated by
personal ambition, decided to split from that Church. The schismatic
activity of the applicant Petru Paduraru was contrary to the canons of
the Russian Orthodox Church since the Patriarch of Moscow had
forbidden him to conduct services. Nonetheless, in violation of canon
law, and without consulting either the Patriarchate of Moscow or the
Moldovan civil authorities, the Patriarchate of Bucharest decided to
recognise the schismatic Church. The dispute thus generated should
therefore be resolved solely through negotiations between the Romanian and Russian Patriarchates.
The intervening third party argues that the applicant Church is
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founded on ethnic criteria and hence that its recognition by the
Government would not only be interference by the State in religious
affairs, but would also have a deleterious effect on the political and
social situation in Moldova and would encourage existing nationalist
tendencies in the country. Such recognition would, moreover, harm
the friendly relations between Moldova and Ukraine.
C.
101

The Court’s assessment

The Court recalls first of all that a Church or the ecclesiastical organ
of a Church may, as such, exercise the rights safeguarded by Article 9
of the Convention on behalf of its believers.2 In the present case, the
Metropolitan Church of Bessarabia may therefore be regarded as an
applicant within the meaning of Article 34 of the Convention.
1.

102
103

104

105

106

The existence of a violation

The Court must therefore inquire into whether there has been
interference with the applicants’ right to freedom of religion as a result
of the refusal to recognise the applicant Church.
The Government argues that non-recognition of the applicant
Church does not prevent the applicants from nurturing their beliefs or
manifesting them within the Orthodox Christian religious body
recognised by the State, namely the Metropolitan Church of Moldova.
The applicants claim that only those religions recognised by the
Government may be practised under Moldovan law and that, in
consequence, the effect on the applicant Church, of refusing to
recognise it is tantamount to forbidding it to operate, both as a
religious body and as an association. The applicants themselves may
similarly not express their beliefs through their religious body, since
only a religious body recognised by the State enjoys legal protection.
The Court notes that under the Moldovan Law of 24 March 1992 on
Religions, only those religions recognised by Government decision
may be practised.
In the present case, the Court notes that the applicant Church may
not pursue its activities since it is not recognised. In particular, its
priests may not hold services, its members may not meet to practise
their religion and, since it has no legal status, it may not enjoy legal
protection of its property.
Hence, the Court holds that the refusal by the Moldovan Government to recognise the applicant Church, upheld by the decision of the
Supreme Court of Justice of 9 December 1997, is an interference in the
right of that Church and of the other applications to freedom of
religion, as safeguarded by Article 9 of the Convention.
In order to determine whether this interference has involved
violation of the Convention, the Court must consider whether it
satisfies the requirements of Article 9(2), i.e. whether it was
2

App. No. 27417/95, CHA’ARE SHALOM VE TSEDEK v. FRANCE, para. 72.
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“prescribed by law”, pursued a legitimate aim in respect of this
provision and was “necessary in a democratic society”.
2.

Was the interference prescribed by law?

107

The applicants accept that the interference was prescribed by Law
No. 979–XII of 24 March 1992 on Religions. They assert nonetheless
that the procedure provided for in this Law was improperly applied,
the true reason for the refusal of registration being political; the
Government has in fact neither claimed nor proved that the applicant
Church contravened the laws of the Republic.
108
The Government makes no comment on this matter.
109
The Court reiterates its standing case law according to which the
expression “prescribed by law”, which appears in Articles 8 to 11 of the
Convention, not only requires that an impugned measure should have
a basis in domestic law, but also refers to the quality of the law in
question, which must be adequately accessible and foreseeable, that is
to say, formulated with sufficient precision to enable the individual—if
need be with appropriate advice—to regulate his conduct.3
For domestic law to meet these requirements, it must afford a
measure of legal protection against arbitrary interferences by public
authorities with the rights safeguarded by the Convention. In matters
affecting fundamental rights it would be contrary to the rule of law, one
of the basic principles of a democratic society enshrined in the
Convention, for a legal discretion granted to the executive to be
expressed in terms of unfettered power. Consequently, the law must
indicate with sufficient clarity the scope of any such discretion
conferred on the competent authorities and the manner of its exercise.4
The level of precision required of domestic legislation—which
cannot in any case provide for every eventuality—depends to a
considerable degree on the content of the instrument in question, the
field which it is designed to cover and the number and status of those to
whom it is addressed.5
110
In the present case, the Court notes that Article 14 of the Law of 24
March 1992 requires that religious bodies should be recognised by
Government decision and that under Article 9 of that Law, recognition
may only be given to those religious bodies whose practices and rites
comply with the Constitution and laws of Moldova.
Without ruling definitively on whether the above-mentioned provisions satisfy the requirements of foreseeability and precision, the
3

v. UNITED KINGDOM: (1979–80) 2 E.H.R.R. 245, para. 49; LARRISSIS
(1999) 27 E.H.R.R. 329, para. 40; HASHMAN AND HARRUP v.
UNITED KINGDOM: (2000) 30 E.H.R.R. 242, para. 31; App. No. 28341/95, ROTARU v.
ROMANIA, para. 84.
4
App. No. 30985/96, HASAN AND CHAUSH v. BULGARIA, para. 84.
5
HASHMAN AND HARRUP v. UNITED KINGDOM, loc cit., para. 31; GROPPERA RADIO AG v.
SWITZERLAND: (1990) 12 E.H.R.R. 321, para 68.
THE SUNDAY TIMES

AND OTHERS

v.

GREECE:
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Court will assume in principle that the interference in question was
“prescribed by law” before determining whether it pursued a “legitimate aim” and was “necessary in a democratic society”.
3.
111

112

113

At the hearing of 2 October 2001, the Government maintained that
it refused to grant the application for recognition submitted by the
applicants in order to protect order and public safety. The Moldovan
State, the territory of which has oscillated in the course of history
between Romania and Russia, has a population that is ethnically and
linguistically varied. In these circumstances, there are few factors likely
to guarantee the long-term survival of the young Republic of Moldova,
which has been independent since 1991. One of these factors is
religion, the majority of the population being of the Orthodox
Christian religion. In consequence, recognition of the Orthodox
Church of Moldova, subordinated to the Patriarchate of Moscow, has
enabled the entire population to remain within that Church. Were the
applicant Church to be recognised, this cohesion would be in danger of
being destroyed, and the Orthodox Christian population would be split
between more than one Church; furthermore, there would be political
forces at work behind the applicant Church, which is subordinated to
the Patriarchate of Bucharest, that were closely connected with
Romanian interests favouring reunion between Bessarabia and Romania. Recognition of the applicant Church would therefore revive
long-standing rivalries in the population between Russia and Romania, thereby endangering the social peace, and indeed the territorial
integrity of Moldova.
The applicants dispute that the impugned measure was intended to
protect order and public safety. They allege that the Government has
not demonstrated that the applicant Church posed any threat to order
and public safety.
The Court considers that States have the power to inquire into
whether a movement or association is using supposedly religious aims
in order to pursue activities that may harm the population or public
safety.6
In view of the circumstances of the case, the Court holds that the
impugned interference did in this case pursue a legitimate aim under
Article 9(2) namely the protection of order and public safety.
4.
(a)

114

Legitimate aim

Necessary in a democratic society
General principles

The Court recalls its standing case law that freedom of thought, of
conscience and of religion, as safeguarded by Article 9, is one of the
6

MANOUSSAKIS
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GREECE,

loc cit., para. 40; App. Nos 29221/95, 29225/95,
v. BULGARIA, para 84.
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foundations of a “democratic society” within the meaning of the
Convention. In its religious dimension, it is one of the most vital
elements that go to make up the identity of believers and their
conception of life, but it also a precious asset for atheists, agnostics,
sceptics and the unconcerned. The pluralism indissociable from a
democratic society, which has been dearly won over the centuries,
depends on it.
While religious freedom is primarily a matter of individual conscience, it also implies, inter alia, freedom to “manifest one’s religion”
either alone and in private, or collectively, in public among those
sharing the same faith. Bearing witness, in words and deeds, is bound
up with the existence of religious convictions. This freedom includes, in
particular, whether or not to join a religion, and whether or not to
practice it.7 Article 9 lists the various forms which manifestation of a
religion or other conviction may take, namely worship, teaching,
practice and observance. However, it does not protect every act
motivated or inspired by a religion or conviction.8
115
The Court has also stated that in a democratic society where several
religions co-exist within the same population, it may prove necessary
to impose restrictions on this freedom in order to reconcile the
interests of differing groups and to ensure respect for the convictions of
all.9
116
However, in the exercise of its regulatory power in the matter, and in
its relations with the various religions, religious bodies and faiths, the
State must remain neutral and impartial.10 The same applies to the
maintenance of pluralism and the proper functioning of democracy,
one of the principal characteristics of which is the possibility it offers of
resolving a country’s problems through dialogue, without recourse to
violence, even when they are irksome.11 The role of the authorities in
this case is therefore not to remove the cause of the tensions by doing
away with pluralism, but to ensure that groups opposed to one another
tolerate each other.12
117
The Court recalls also that in principle, the right to freedom of
religion as understood in the Convention rules out any appreciation by
the State of the legitimacy of religious beliefs or of the manner in which
these are expressed. Measures taken by a State which favour one of the
leaders or certain organs of a divided religious community, or aim to
oblige that community or a part thereof to submit against its will to a
single governing body, would equally be an infringement of freedom of
religion. In a democratic society, the State does not need to take steps
7
KOKKINAKIS v. GREECE: (1994) 17 E.H.R.R. 397, para. 31; BUSCARINI v. SAN MARINO:
(2000) 30 E.H.R.R. 208, para. 34.
8
KALAC v. TURKEY: (1999) 27 E.H.R.R. 552, para. 27.
9
KOKKINAKIS v. GREECE, loc cit., para. 33.
10
HASAN AND CHAUSH v. BULGARIA, loc. cit, para. 78.
11
UNITED COMMUNIST PARTY OF TURKEY AND OTHERS v. TURKEY: (1998) 26 E.H.R.R.
121, para. 57.
12
SERIF v. GREECE: (2001) 31 E.H.R.R. 20, para. 53.
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to ensure that religious communities are or remain subject to a single
governing body.13 Similarly, where the exercise of the right to freedom
of religion or of one of its aspects is made subject in domestic law to a
system of prior approval, intervention by a recognised ecclesiastical
authority in the approval procedure cannot be reconciled with the
requirements of Article 9(2).14
118
Furthermore, since religious communities traditionally exist in the
form of organised structures, Article 9 must be interpreted in the light
of Article 11 of the Convention, which safeguards freedom of
association against any unjustified interference by the State. This being
so, the right of believers to freedom of religion, which includes the right
to manifest one’s religion collectively, presupposes that believers may
associate freely, without arbitrary interference by the State. The
autonomy of religious communities is in fact indispensable to pluralism
in a democratic society and is therefore at the very heart of the
protection afforded by Article 9.15
Moreover, one of the ways in which the right to manifest one’s
religion may be exercised, especially in the case of a religious
community, is the opportunity to seek legal protection for the
community, its members and its property, so that Article 9 must be
seen not only in the light of Article 11, but also in the light of Article 6.16
119
According to its standing case law, the Court grants States that are
party to the Convention a certain margin of appreciation in judging
whether there is a need for interference and, if so, to what extent, but
this goes hand in hand with monitoring by the European Court of both
the law and the decisions implementing it. The role of the Court is to
inquire into whether the measures taken at the national level are
justified in principle and are proportionate.
In order to determine the breadth of the margin of appreciation in
this case, the Court must take into account what was at stake, namely
the need to maintain true religious pluralism, which is inherent in the
notion of a democratic society.17 Similarly, great weight should be
given to this need where it must be decided, as required by Article 9(2),
whether the interference meets a “pressing social need” and is
“proportionate to the intended aim”.18 In exercising its power of
control, the Court must consider the impugned interference on the
basis of the file as a whole.19
13

ibid., para. 52.
See, mutatis mutandis, App. No. 23238/94, PENTIDIS AND OTHERS v. GREECE, 27
February 1996, para. 46.
15
HASAN AND CHAUSH v. BULGARIA, loc. cit., para. 62.
16
See, mutatis mutandis, SIDIROPOULOS AND OTHERS v. GREECE: (1999) 27 E.H.R.R.
633, para. 40; CANEA CATHOLIC CHURCH v. GREECE: (1999) 27 E.H.R.R. 521, paras 33,
40–41.
17
KOKKINAKIS v. GREECE, loc. cit., para. 31.
18
See, mutatis mutandis, among many others, WINGROVE v. UNITED KINGDOM: (1997) 24
E.H.R.R. 1, para. 53.
19
KOKKINAKIS v. GREECE, loc. cit., para. 47.
14
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Application of these principles

The Government maintains that the impugned interference was
necessary in a democratic society. First, recognition of the applicant
Church would have meant the State’s abandoning its position of
neutrality towards religious bodies and, in particular, towards religious
disputes, such abandonment being contrary to the Moldovan Constitution and Moldovan public order. It was therefore in order to comply
with its duty of neutrality that the Government told the applicant
Church to settle its disputes with the Metropolitan Church of Moldova
first.
Secondly, the refusal of recognition was, the Government argues,
necessary to national security and Moldovan territorial integrity, given
that the applicant Church would have indulged in political activities,
agitating with the support of Romania for Moldova to be reunited with
that country. In support of its arguments, the Government refers to
articles which had appeared in the Romanian press in favour of
recognition by the Moldovan authorities of the applicant Church and
of the reunion of Moldova with Romania.
Such activities would endanger not only the integrity of Moldova,
but also its peaceful relations with Ukraine, part of whose current
territory was, until 1944, under the canonical jurisdiction of the
Metropolitan Church of Bessarabia.
The Government also claims that the applicant Church is supported
by overtly pro-Romanian Moldovan political parties which deny the
particularity of Moldova, sometimes even in parliamentary debates,
and this is destabilising the Moldovan State. In this regard, it mentions
the Christian Alliance for the Reunification of Romania, established
on 1 January 1993, which embraces a number of associations, and a
political party represented in Parliament, the Christian Democratic
Popular Front, which is said to have welcomed the reappearance of the
Metropolitan Church of Bessarabia.
Thirdly, the non-recognition of the applicant Church was, the
Government argues, necessary to preserve the social peace and
harmony between believers. The bellicose attitude of the applicant
Church, which aims to attract other Orthodox believers and to swallow
up the other Churches, has indeed led to a certain number of incidents
which, had the police not intervened, might have caused casualties.
The Government states lastly that although they may not have
recognised the applicant Church, the Moldovan authorities have been
acting in a spirit of tolerance and are allowing that Church and its
members to continue their activities unhindered.
The applicants consider that the refusal to recognise the Metropolitan Church of Bessarabia was not necessary in a democratic society.
They claim that all the arguments put forward by the Government are
without foundation and unproven, and do not amount to the notion of
“pressing social need”. There is no evidence in any item in the file that

AB 438

338

122

METROPOLITAN CHURCH OF BESSARABIA v. MOLDOVA

the applicants carried out or intended to carry out activities likely to
harm Moldovan territorial integrity, national security or public order.
They allege that by refusing recognition, while recognising other
Orthdox Churches, the Government failed in its duty of neutrality for
fanciful reasons.
Non-recognition has, they argue, prevented members of the applicant Church from practising their religion since, according to the Law
on Religions, the activities proper to a religion and freedom of
association for a religious purpose may only be exercised by a religious
body recognised by the State. Similarly, the State offers its protection
only to recognised religious bodies, and only these may defend their
rights at law. In consequence, the clergy and members of the applicant
Church have not been able to defend themselves against the physical
attacks and the acts of persecution to which they have been subjected,
and the applicant Church has not been able to protect its property.
The applicants dispute that the State has tolerated the applicant
Church and its members. They allege on the contrary not only that
agents of the State have permitted the acts of intimidation to which the
members of the applicant Church have been subjected by other
believers, but also that agents of the State have in some cases even
taken part in such acts.
The Court will examine in sequence the reasons put forward by the
respondent Government to justify the interference, and then the
proportionality of that interference to the aims pursued.
(i)

Reasons put forward to justify the interference

Protection of the laws and constitutional principles of Moldova
123

The Court notes that Article 31 of the Moldovan Constitution
guarantees freedom of religion and lays down the principle that
religious bodies shall be independent of the State, and that the Law of
24 March 1992 on Religions provides for a procedure for the
recognition of religious bodies.
The Government maintains that it was in order to respect these
principles, including its duty of neutrality towards religions, that the
applicant Church was not recognised but was told first to resolve its
disputes with the Church that was already recognised and from which it
wished to split, namely the Metropolitan Church of Moldova.
The Court notes first that the applicant Church lodged its initial
application for recognition on 8 October 1992, that no reply was
received, and that it was on a later date, 7 February 1993, that the State
recognised the Metropolitan Church of Moldova. This being so, the
Court finds it hard to understand, at least in respect of the period
before recognition of the Metropolitan Church of Moldova, the
Government’s argument that the applicant Church is merely a
schismatic group within the recognised Metropolitan Church of
Moldova.
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In any case, the Court recalls that the State’s duty of neutrality and
impartiality, as defined in its previous rulings, is incompatible with any
power of appreciation by the State in respect of the legitimacy of
religious beliefs, and that this duty requires the State to ensure that
groups which are opposed to one another tolerate each other, even
when they originally formed one and the same group. In the present
case, the Court considers that by holding that the applicant Church was
not a new religious body, and by making recognition dependent on the
will of a recognised ecclesiastical authority, the Metropolitan Church
of Moldova, the Government failed in its duty of neutrality and
impartiality. The Government’s argument that it was necessary to
refuse recognition in order to protect the laws and Constitution of
Moldova should therefore be rejected.
A threat to territorial integrity
124

The Court notes first that in its memorandum and articles of
association, and in particular in the preamble thereto, the applicant
Church defines itself as a local autonomous Church, carrying out its
activities in Moldovan territory in compliance with the laws of that
State, and having a name which is a historical convention and bears no
relation to current or past political realities. While its activities are
principally religious, the applicant Church states that it is willing to
collaborate with the State in the matter of culture, education and social
assistance. It also declares that it shall have no political activities.
Such principles appear to the Court to be clear and perfectly
legitimate.
125
At the hearing of 2 October 2001, the Government nonetheless
maintained that the applicant Church was in reality carrying out
political activities contrary to Moldovan public order and that if it were
recognised, such activities would endanger Moldovan territorial
integrity.
The Court recalls that since it cannot be ruled out that the
programme of an organisation may conceal aims and intentions
different from those which it proclaims in public, it is necessary to
compare the content of the said programme with the acts and attitudes
of its proponent.20 In the present case, the Court notes that no evidence
in the file suggests that the applicant Church was conducting activities
other than those stated in its memorandum and articles of association.
With respect to the press articles mentioned above, although their
content, as portrayed by the Government, reveals ideas favourable to a
possible reunion between Moldova and Romania, these cannot be
ascribed to the applicant Church. Moreover, the Government has not
claimed that the applicant Church had inspired such articles.
Similarly, in the absence of any evidence, the Court cannot conclude
that the applicant Court was associated with the political activities of
20

SIDIROPOULOS AND OTHERS

v. GREECE, loc. cit., para. 46.
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the Moldovan organisations mentioned above21 which are said to be
agitating for the reunion of Moldova with Romania. The Court notes
further that the Government has not claimed that the activities of these
associations and political parties was illegal.
As for the argument that the applicant Church might pose a threat to
national security and territorial integrity if recognised, the Court holds
that this is purely hypothetical and cannot, in the absence of other
specific evidence, justify the refusal of recognition.
Safeguarding of the social peace and harmony between believers
126

The Court notes that the Government does not dispute that
incidents occurred at meetings of believers and members of the clergy
of the applicant Church.22 Conflicts arose particularly when priests of
the applicant Church set out to celebrate mass on religious premises of
which the believers and clergy of the Metropolitan Church of Moldova
claimed the exclusive use, or in places where certain persons were
opposed to the presence of the applicant Church, regarding it as illegal.
On the other hand, the Court notes that there is some disagreement
between the applicants and the Government as to the course taken by
these incidents.
127
Without taking a view on the exact manner in which these events
occurred, the Court finds that non-recognition of the applicant Church
played a part in the said incidents.
(ii)
128

129

Proportionality to the aims pursued

The Government maintains that although they may not have
recognised the applicant Church, the authorities have been acting in a
spirit of tolerance and are allowing it to continue its activities
unhindered. In particular, the members of that Church may meet, pray
together and manage property. In evidence it points to the numerous
activities of the applicant Church.
The Court notes that under Law No. 979–XII of 24 March 1992, only
religions recognised by a Government decision may be practised in
Moldovan territory. In particular, only a recognised religious body has
a legal status (Article 24), may produce and sell specifically religious
articles (Article 35) and may employ officiating clergy and salaried
staff (Article 44). Moreover, associations pursuing a religious aim in
whole or in part are subject to the obligations deriving from the law on
religions (Article 21).
In these circumstances, the Court notes that in the absence of
recognition, the applicant Church may neither organise nor operate.
Having no legal status, it may not take court action to protect its
21
22
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property, which is indispensable to the exercise of religion, while its
members may not meet to pursue religious activities without infringing
the Law on Religions.
The tolerance which the Government claims to be displaying
towards the applicant Church and its members cannot be regarded by
the Court as a substitute for recognition, since only recognition confers
rights on those concerned.
Furthermore, the Court notes that the applicants were unable on a
number of occasions to defend themselves against acts of intimidation
since the authorities argued that only legal activities might enjoy the
protection of the law.23
Lastly, the Court notes that when recognising other religious
associations, the authorities did not apply the criteria which they used
in refusing recognition to the applicant Church, and that no reason has
been put forward by the Moldovan Government for this difference in
treatment.
In conclusion, the Court finds that the refusal to recognise the
applicant Church has such consequences for religious freedom that it
cannot be regarded as proportionate to the legitimate aim pursued nor,
therefore, as necessary in a democratic society, and that there has been
a violation of Article 9.
II.

131

341

Alleged violation of Article 14 combined with Article 9 of
the Convention

The applicant Church also claims to be a victim of discrimination, in
view of the unjustified refusal by the Government to recognise it while
recognising both other Orthodox Churches and more than one body
within one and the same religion. It relies on Article 14 of the
Convention, which reads:
The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other
status.

132

The Government argues that since the Orthodox Christian religion
has been recognised through the Metropolitan Church of Moldova,
there are no grounds for recognising the applicant Church, which also
claims to belong to the Orthodox Christian religion. The applicant
Church is not a new religious body but a schismatic creation whose
beliefs and rites are in no way different from those of the Metropolitan
Church of Moldova. The Government accepts that the Orthodox
Eparchy of Chisinau, which is attached to the Russian Orthodox
Church, has been recognised despite not being a new religious body,
23

Paras 56, 57 and 84 above.
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but it considers that the difference in treatment is based on an ethnic
criterion. The believers and clergy of the Orthodox Eparchy of
Chisinau are in fact all of Russian origin.
The applicants hold that the reason given to the applicant Church for
the refusal to recognise it was neither reasonable nor unbiased since, in
recognising other religious bodies, the Government did not use the
ethnic origin of believers or the newness of a religious body as a
criterion. By way of example, the applicants claim that the Government recognised two Adventist Churches and two Jewish associations,
which are not organised according to ethnic criteria.
The Court considers that the allegations relating to Article 14 can be
regarded as a repetition of those put forward under Article 9. There is
therefore no good reason to examine them separately.
III.

Alleged violation of Article 13 of the Convention

135

The applicants claim that there has been a violation of Article 13 of
the Convention in that domestic law provides no remedy for the
matters complained of to the Court.
136
The Government maintains that in the present case, which relates to
complaints of a civil nature, the requirements of Article 13 are
overriden by those of Article 6 of the Convention.
137
The Court recalls that Article 13 requires the provision of a domestic
remedy allowing the competent national authority both to deal with
the substance of the relevant Convention complaint and to grant
appropriate relief, although Contracting States are afforded some
discretion as to the manner in which they conform to their obligations
under this provision.24 The remedy required under Article 13 must be
“effective”, in both practice and law. However, such a remedy is only
required for complaints that may be regarded as “defensible” under
the Convention.
138
The Court observes that the applicants’ complaint, according to
which the refusal to recognise the applicant Church led to violation of
their right to freedom of religion safeguarded by Article 9 of the
Convention, was unquestionably defensible.25 The applicants were
therefore entitled to an effective domestic remedy within the meaning
of Article 13. The Court will in consequence examine whether the
applicant Church and the other applicants had access to such a remedy.
139
The Court observes that the Supreme Court of Justice ruled in its
judgment of 9 December 1997 that the refusal by the Government to
reply to the application for recognition submitted by the applicant
Church was not unlawful, and that it was also not contrary to Article 9
of the Convention since the applicants might manifest their religion
within the Metropolitan Church of Moldova. However, in ruling thus,
the Supreme Court of Justice did not answer the main complaints
24
25
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Para. 130 above.
CHAHAL

AB 443

35 E.H.R.R. 13

140

raised by the applicants, namely their desire to meet and manifest their
religion collectively within a Church distinct from the Metropolitan
Church of Moldova, and to enjoy the right of access to a tribunal in
order to defend their rights and to protect their property, given that
only religious bodies recognised by the State enjoy legal protection.
Hence, since it was not recognised by the State, the Metropolitan
Church of Bessarabia was not entitled to claim any rights in the
Supreme Court of Justice.
The remedy before the Supreme Court of Justice provided for in
Article 235 of the Code of Civil Procedure was therefore not effective.
Moreover, the Court notes that the Law of 24 March 1992 on
Religions, while stipulating that recognition by the Government and
compliance with the laws of the Republic are preconditions for the
operation of any religious body, does not contain any specific provision
governing the recognition procedure or allowing for access to a remedy
in case of dispute.
The Government suggests no other remedy which the applicants
might have employed.
The Court therefore finds that the applicants were not able to obtain
redress in a domestic court for their complaint relating to freedom of
religion. There has therefore been a violation of Article 13 of the
Convention.
IV.

141

142

Alleged violation of Articles 6 and 11 of the Conventions

The applicants complain also that the refusal to recognise the
applicant Church prevented the latter from obtaining legal status, thus
depriving it of its right of access to a tribunal, as safeguarded by Article
6, for the settlement of any complaint relating to its rights, and in
particular to its property rights. They allege further that this refusal,
combined with the authorities’ obstinate insistence that the applicants
might practise their religion within the Metropolitan Church of
Moldova, violated their freedom of association, contrary to Article 11
of the Convention.
Having taken these articles into account in the context of Article 9,26
the Court considers that there is no good reason to examine them
separately.
V.

143
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Application of Article 41 of the Convention

Pursuant to Article 41 of the Convention,
If the Court finds that there has been a violation of the Convention or the
protocols thereto, and if the internal law of the High Contracting Party
concerned allows only partial reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured party.
26
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A. Damage
144
145
146

The applicants make no claim in respect of pecuniary damage, but
claim 160 000 French francs (FF) in compensation for non-pecuniary
damage.
The Government offers no comment on the matter.
The Court considers that the violations found most undeniably
caused the applicants non-pecuniary injury, which it values, in equity,
at the sum of 20 000 euros.
B.

147

148
149

Having received from the Council of Europe 7 937.10 FF in respect
of legal aid for the appearance of the applicant Vlad Cubreacov before
the Court, the applicants merely claim reimbursement of the costs of
their legal representation during the proceedings before the Court,
namely 8 693.89 FF and 3 550, these being the fees of the Moldovan
advocate relating to the assumption of responsibility for and preparation of the application, and those of British counsel relating to the
representation of the applicants in the present proceedings and
appearance at the Court hearing.
The Government offers no comment on this matter.
In the light of the supporting documentation furnished by the
applicants, and ruling in equity, the Court awards the applicants the
sum of 7 025 euros for costs and expenses, plus any amount with may
be due in respect of value added tax.
C.

150

Costs and expenses

Default interest

According to the information available to the Court, the statutory
rate of interest applicable in France on the date of adoption of this
judgment was 4.26 per cent per annum.
For these reasons, THE COURT unanimously
1. Holds that there has been a violation of Article 9 of the
Convention;
2. Holds that there is no need to examine the case under Article
14 combined with Article 9 of the Convention;
3. Holds that there has been a violation of Article 13 of the
Convention;
4. Holds that it is no necessary to rule on whether there has been
a violation of Articles 6 and 11 of the Convention;
5. Holds
(a) that the respondent State is, within three months of the
date on which the judgment becomes final according to
Article 44(2) of the Convention, to pay to the applicants
the following sums:
(i) 20 000 euros, to be converted into Moldovan lei at the
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rate applicable at the date of settlement, in respect of
non-pecuniary damage;
(ii) 7 025 euros for costs and expenses, plus any sum which
may be due in respect of value added tax;
(b) that these sums are to be increased by simple interest of
4.26 per cent per annum from the expiry of the said period
until settlement;
6. Dismisses, unanimously, the request for just satisfaction of the
remainder.
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PRETTY v. UNITED KINGDOM
(Right to assisted suicide for motor neurone disease sufferer)
BEFORE THE EUROPEAN COURT OF HUMAN RIGHTS

(2002) 35 E.H.R.R. 1
(The President, Judge Pellonpää; Judges Bratza, Palm, Makarczyk,
Fischbach, Casadevall, Pavlovschi)
Application No. 2346/02
29 April 2002
H1

H2

H3

H4

H5

The applicant suffered from motor neurone disease, a disease associated
with progressive muscle weakness affecting the voluntary muscles of the
body. Death usually occurred as a result of weakness of the breathing
muscles, in association with weakness of the muscles controlling speaking
and swallowing, leading to respiratory failure and pneumonia. No
treatment was available to prevent the progression of the disease. The
applicant’s life expectancy was poor. In order to avoid the extremely
distressing and undignified final stages of the disease and to be able to
control how and when she was to die, the applicant wanted her husband
to assist her to commit suicide. Whilst it was not a crime under English
law to commit suicide, assisting another to commit suicide was a criminal
offence. The applicant sought an undertaking from the Director of Public
Prosecutions that her husband would not be prosecuted if he assisted her
to commit suicide in accordance with her wishes.
The applicant complained that the refusal of the Director of Public
Prosecutions to grant her husband the desired immunity from
prosecution if he assisted her in committing suicide and the prohibition in
domestic law on assisting suicide infringed her rights under Articles 2, 3,
8, 9 and 14 of the Convention.
Held : unanimously that
(1) the application was admissible;
(2) there had been no violation of Article 2 of the Convention;
(3) there had been no violation of Article 3 of the Convention;
(4) there had been no violation of Article 8 of the Convention;
(5) there had been no violation of Article 9 of the Convention;
(6) there had been no violation of Article 14 of the Convention;
1. Admissibility.
The Court rejected the Government’s argument that the application
should be dismissed as manifestly ill-founded on the ground either that
the applicant’s complaints did not engage any of the rights invoked by her
or that any interference with those rights was justified within the
exceptions allowed by the Convention’s provisions.
2. Right to life: right to die (Art. 2).
(a) Article 2 is one of the most fundamental provisions of the
Convention. It safeguards the right to life, without which
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enjoyment of any of the other rights and freedoms of the
Convention is rendered nugatory. It sets out the limited
circumstances when deprivation of life may be justified and
exceptions are subject to strict scrutiny. [37]
(b) Article 2 enjoins States not only to refrain from the intentional and
unlawful taking of life, but also to take appropriate steps to
safeguard the lives of those within its jurisdiction. [38]
(c) The Court is not persuaded that “the right to life” guaranteed in
Article 2 can be interpreted as involving a negative aspect. Article 2
is unconcerned with issues to do with the quality of living or what a
person chooses to do with his or her life. To the extent that these
aspects are recognised as so fundamental to the human condition
that they require protection from State interference, they may be
reflected in the rights guaranteed by other Articles of the
Convention, or in other international human rights instruments.
Article 2 cannot, without a distortion of language, be interpreted as
conferring the diametrically opposite right, namely a right to die;
nor can it create a right to self-determination in the sense of
conferring on an individual the entitlement to choose death rather
than life. [39]
(d) The Court could not in the abstract decide whether those States
that permitted assisted suicide would thereby be in breach of
Article 2. Conflicting considerations of personal freedom and the
public interest may arise that can only be resolved on examination
of the concrete circumstances of the case. Even if another country
permitted assisted suicide and were found not to infringe Article 2,
that would not assist the applicant’s case against the United
Kingdom. [41]
3. Degrading treatment: suffering caused by terrible, irreversible and
fatal disease; duty of State to protect from such suffering; interpretation
of the Convention (Art. 3).
(a) Article 3, together with Article 2, is one of the most fundamental
provisions of the Convention. It is cast in absolute terms, without
exception or proviso, or the possiblity of derogation under Article
15 of the Convention. [49]
(b) Article 3 imposes a primarily negative obligation on States to
refrain from inflicting serious harm on persons within their
jurisdiction. However, in light of the fundamental importance of
Article 3, the Court has reserved to itself sufficient flexibility to
address the application of that Article in other situations that might
arise. [50]
(c) In particular, the obligation on Article 1 of the Convention, taken
together with Article 3, requires States to take measures designed
to ensure that individuals within their jurisdiction are not subjected
to torture or inhuman or degrading treatment or punishment,
including such treatment administered by private individuals. [51]
(d) The suffering which flows from naturally occurring illness, physical
or mental may attain the minimum level of severity so as to be
covered by Article 3, where it is, or risks being, exacerbated by
treatment, whether flowing from conditions of detention, expulsion
or other measures, for which the authorities can be held
responsible. There is no relevant act or “treatment” on the part of
the United Kingdom in the present case. [52–53]
(e) While the Court must take a dynamic and flexible approach to the
interpretation of the Convention, which is a living instrument, any
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interpretation must also accord with the fundamental objectives of
the Convention and its coherence as a system of human rights
protection. Article 3 must be construed in harmony with Article 2,
which hitherto has been associated with it as reflecting basic values
respected by democratic societies. [54]
(f) As a result, no positive obligation arises under Article 3 to require
the respondent Government either to give an undertaking not to
prosecute the applicant’s husband if he assists her to commit suicide
or to provide a lawful opportunity for any other form of assisted
suicide. [56]
4. Right to private life: right to self-determination; right to choose when
and how to die (Art. 8).
(a) The concept of “private life” is a broad term not susceptible to
exhaustive definition. The notion of personal autonomy is an
important principle underlying the interpretation of the guarantees
in Article 8. [61]
(b) The ability to conduct one’s life in a manner of one’s own choosing
may also include the opportunity to pursue activities perceived to
be of a physically or morally harmful or dangerous nature for the
individual concerned. However, even where the conduct poses a
danger to health or is of a life-threatening nature, the State’s
imposition of compulsory or criminal measures may impinge on the
private life of the applicant within the scope of Article 8(1) and
require justification in terms of Article 8(2). [62]
(c) In the medical sphere, the refusal to accept a particular treatment
might lead to a fatal outcome, yet the imposition of medical
treatment, without the consent of a mentally competent adult
patient, would interfere with a person’s physical integrity in a
manner capable of engaging the rights protected under Article
8(1). A person may claim to exercise a choice to die by declining to
consent to treatment which might prolong life. [63]
(d) The very essence of the Convention is respect for human dignity
and human freedom. Without in any way negating the principle of
sanctity of life protected under the Convention, it is under Article 8
that notions of the quality of life take on significance. Many people
are concerned that they should not be forced to linger on in old age
or in states of advanced physical or mental decrepitude which
conflict with strongly held ideas of self and personal identity. [65]
(e) The applicant is prevented by law from exercising her choice to
avoid what she considers will be an undignified and distressing end
to her life. The Court is not prepared to exclude that this constitutes
an interference with her right to respect for private life as
guaranteed under Article 8(1). [67]
(f) The only issue arising under Article 8(2) is the necessity of any
interference, it having been common ground that the restriction on
assisted suicide in this case was imposed by law and in pursuit of the
legitimate aim of safeguarding life and thereby protecting the rights
of others. [69]
(g) The margin of appreciation in the intimate area of an individual’s
sexual life is narrow. However, the Court does not find that the
matter under consideration in this case can be regarded as of the
same nature, or as attracting the same reasoning. [70]
(h) States are entitled to regulate through the operation of the general
criminal law activities which are detrimental to the life and safety of
other individuals. The more serious the harm involved the more

AB 449

4

H23

H24

H25
H26

PRETTY v. UNITED KINGDOM

heavily will weigh in the balance considerations of public health
and safety against the countervailing principle of personal
autonomy. The law in issue was designed to safeguard life by
protecting the weak and vulnerable, especially those not in a
condition to take informed decisions against acts intended to end
life or assist in ending life. The condition of terminally ill
individuals will vary. Many will be vulnerable and it is the
vulnerability of the class which provides the rationale for the law in
question. It is primarily for States to assess the risk and the likely
incidence of abuse if the general prohibition on assisted suicides
were relaxed or if exceptions were to be created. Clear risks of
abuse do exist, notwithstanding arguments as to the possibility of
safeguards and protective procedures. [74]
(i) Therefore, the blanket nature of the ban on assisted suicide is not
disproportionate. It does not appear arbitrary for the law to reflect
the importance of the right to life by prohibiting assisted suicide
while providing for a system of enforcement—which requires the
consent of the Director of Public Prosecutions—and adjudication
which allows due regard to be given in each particular case to the
public interest in bringing a prosecution, as well as to the fair and
proper requirements of retribution and deterrence. Nor is anything
disproportionate in the refusal to give an advance undertaking not
to prosecute the applicant’s husband. Strong arguments based on
the rule of law could be raised against any claim by the executive to
exempt individuals or classes of individuals from the operation of
the law. The seriousness of the act for which immunity was claimed
was such that the decision to refuse the undertaking sought in the
present case cannot be said to be arbitrary or unreasonable. [76–77]
5. Right to freedom of thought: belief in the notion of assisted suicide for
herself (Art. 9).
While there is no doubt about the firmness of the applicant’s views
concerning assisted suicide, the claims do not involve a form of
manifestation of a religion or belief, through worship, teaching, practice
or observance as described in the second sentence of the first paragraph.
The term “practice” does not cover each act which is motivated or
influenced by a religion or belief. To the extent that the applicant’s views
reflect her commitment to the principle of personal autonomy, this is a
restatement of the complaint under Article 8. [82]
6. Non-discrimination: inability to exercise the right enjoyed by others
not prevented by disability (Art. 14).
(a) The applicant’s rights under Article 8 were held to be engaged and
therefore it Article 14 applies. [87]
(b) For the purposes of Article 14, a difference in treatment between
person in analogous or relevantly similar positions is
discriminatory if it has no objective and reasonable justification,
that is if it does not pursue a legitimate aim or if there is not a
reasonable relationship of proportionality between the means
employed and the aim sought to be realised. The Contracting States
enjoy a margin of appreciation in assessing whether and to what
extent differences in otherwise similar sitations justify a different
treatment. Discrimination may also arise where States without an
objective and reasonable justification fail to treat differently
persons whose situations are significantly different (indirect
discrimination). [88]
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(c) Even if the principles of indirect discrimination are applied to the
applicant’s situation, there is objective and reasonable justification
for not distinguishing in law between those who are and those who
are not physically capable of committing suicide. Under Article 8
the Court has found that there are sound reasons for not
introducing into the law exceptions to cater for those who are
deemed not to be vulnerable. Similar cogent reasons exist under
Article 14 for not seeking to distinguish between those who are able
and those who are unable to commit suicide unaided. The
borderline between those two categories will often be a very fine
one and to seek to build into the law an exemption for those judged
to be incapable of committing suicide would seriously undermine
the protection of life which the law was intended to safeguard and
greatly increase the risk of abuse. [89]
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The Facts
I.

The circumstances of the case

7

The applicant is a 43-year-old woman. She resides with her husband
of 25 years, their daughter and granddaughter. The applicant suffers
from motor neurone disease (“MND”). This is a progressive neurodegenerative disease of motor cells within the central nervous system.
The disease is associated with progressive muscle weakness affecting
the voluntary muscles of the body. As a result of the progression of the
disease, severe weakness of the arms and legs and the muscles involved
in the control of breathing are affected. Death usually occurs as a result
of weakness of the breathing muscles, in association with weakness of
the muscles controlling speaking and swallowing, leading to respiratory failure and pneumonia. No treatment can prevent the progression
of the disease.
8
The applicant’s condition has deteriorated rapidly since MND was
diagnosed in November 1999. The disease is now at an advanced stage.
She is essentially paralysed from the neck downwards, she has virtually
no decipherable speech and she is fed by a tube. Her life expectancy is
very poor, measurable only in weeks or months. However her intellect
and capacity to make decisions are unimpaired. The final stages of the
disease are exceedingly distressing and undignified. As she is frightened and distressed at the suffering and indignity that she will endure if
the disease runs its course, she very strongly wishes to be able to
control how and when she dies and thereby be spared that suffering
and indignity.
9
Although it is not a crime to commit suicide in English law, the
applicant is prevented by her disease from taking such a step without
assistance. It is however a crime to assist another to commit suicide.1
10
Intending that she might commit suicide with the assistance of her
husband, the applicant’s solicitor asked the Director of Public
Prosecutions (“DPP”), in a letter dated 27 July 2001 written on her
behalf, to give an undertaking not to prosecute the applicant’s husband
should he assist her to commit suicide in accordance with her wishes.
11
In a letter dated 8 August 2001, the DPP refused to give the
undertaking:
Successive Directors—and Attorneys General—have explained that
they will not grant immunities that condone, require, or purport to
authorise or permit the future commission of any criminal offence, no
matter how exceptional the circumstances. . . .

12

On 20 August 2001, the applicant applied for judicial review of the
DPP’s decision and the following relief:
— an order quashing the decision of the DPP on 8 August 2001;
— a declaration that the decision was unlawful or that the DPP
would not be acting lawfully in giving the undertaking sought;
1

s.2(1) of the Suicide Act 1961.
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— a mandatory order requiring the DPP to give the undertaking
sought, or alternatively
— a declaration that section 2 of the Suicide Act 1961 was
incompatible with Articles 2, 3, 8, 9 and 14 of the Convention.
13

On 17 October 2001, the Divisional Court refused the application
holding that the DPP did not have the power to give the undertaking
not to prosecute and that section 2(1) of the Suicide Act 1961 was not
incompatible with the Convention.
14
The applicant appealed to the House of Lords. They dismissed her
appeal on 29 November 2001 and upheld the judgment of the
Divisional Court. In giving the leading judgment in THE QUEEN ON THE
APPLICATION OF MRS DIANNE PRETTY (APPELLANT) v. DIRECTOR OF
PUBLIC PROSECUTIONS (RESPONDENT) AND SECRETARY OF STATE FOR THE
HOME DEPARTMENT (INTERESTED PARTY), Lord Bingham of Cornhill
held:
1. No one of ordinary sensitivity could be unmoved by the frightening
ordeal which faces Mrs Dianne Pretty, the appellant. She suffers from
motor neurone disease, a progressive degenerative illness from which she
has no hope of recovery. She has only a short time to live and faces the
prospect of a humiliating and distressing death. She is mentally alert and
would like to be able to take steps to bring her life to a peaceful end at a
time of her choosing. But her physical incapacity is now such that she can
no longer, without help, take her own life. With the support of her family,
she wishes to enlist the help of her husband to that end. He himself is
willing to give such help, but only if he can be sure that he will not be
prosecuted under section 2(1) of the Suicide Act 1961 for aiding and
abetting her suicide. Asked to undertake that he would not under section
2(4) of the Act consent to the prosecution of Mr Pretty under section 2(1)
if Mr Pretty were to assist his wife to commit suicide, the Director of
Public Prosecutions has refused to give such an undertaking. On Mrs
Pretty’s application for judicial review of that refusal, the Queen’s Bench
Divisional Court upheld the Director’s decision and refused relief. Mrs
Pretty claims that she has a right to her husband’s assistance in
committing suicide and that section 2 of the 1961 Act, if it prohibits his
helping and prevents the Director undertaking not to prosecute if he
does, is incompatible with the European Convention on Human Rights.
It is on the Convention, brought into force in this country by the Human
Rights Act 1998, that Mrs Pretty’s claim to relief depends. It is accepted
by her counsel on her behalf that under the common law of England she
could not have hoped to succeed.
2. In discharging the judicial functions of the House, the appellate
committee has the duty of resolving issues of law properly brought before
it, as the issues in this case have been. The committee is not a legislative
body. Nor is it entitled or fitted to act as a moral or ethical arbiter. It is
important to emphasise the nature and limits of the committee’s role,
since the wider issues raised by this appeal are the subject of profound
and fully justified concern to very many people. The questions whether
the terminally ill, or others, should be free to seek assistance in taking
their own lives, and if so in what circumstances and subject to what
safeguards, are of great social, ethical and religious significance and are
questions on which widely differing beliefs and views are held, often
strongly. Materials laid before the committee (with its leave) express
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some of those views; many others have been expressed in the news media,
professional journals and elsewhere. The task of the committee in this
appeal is not to weigh or evaluate or reflect those beliefs and views or give
effect to its own but to ascertain and apply the law of the land as it is now
understood to be.
Article 2 of the Convention
3. Article 2 of the Convention provides: . . .
The article is to be read in conjunction with Articles 1 and 2 of the Sixth
Protocol, which are among the Convention rights protected by the 1998
Act (see section 1(1)(c)) and which abolished the death penalty in time of
peace.
4. On behalf of Mrs Pretty it is submitted that Article 2 protects not life
itself but the right to life. The purpose of the article is to protect
individuals from third parties (the state and public authorities). But the
article recognises that it is for the individual to choose whether or not to
live and so protects the individual’s right to self-determination in relation
to issues of life and death. Thus a person may refuse life-saving or
life-prolonging medical treatment, and may lawfully choose to commit
suicide. The article acknowledges that right of the individual. While most
people want to live, some want to die, and the article protects both rights.
The right to die is not the antithesis of the right to life but the corollary of
it, and the state has a positive obligation to protect both.
5. The Secretary of State has advanced a number of unanswerable
objections to this argument which were rightly upheld by the Divisional
Court. The starting point must be the language of the article. The thrust of
this is to reflect the sanctity which, particularly in western eyes, attaches
to life. The article protects the right to life and prevents the deliberate
taking of life save in very narrowly defined circumstances. An article with
that effect cannot be interpreted as conferring a right to die or to enlist the
aid of another in bringing about one’s own death. In his argument for Mrs
Pretty, Mr Havers QC was at pains to limit his argument to assisted
suicide, accepting that the right claimed could not extend to cover an
intentional consensual killing (usually described in this context as
“voluntary euthanasia”, but regarded in English law as murder). The
right claimed would be sufficient to cover Mrs Pretty’s case and counsel’s
unwillingness to go futher is understandable. But there is in logic no
justification for drawing a line at this point. If Article 2 does confer a right
to self-determination in relation to life and death, and if a person were so
gravely disabled as to be unable to perform any act whatever to cause his
or her own death, it would necessarily follow in logic that such a person
would have a right to be killed at the hands of a third party without giving
any help to the third party and the state would be in breach of the
Convention if it were to interfere with the exercise of that right. No such
right can possibly be derived from an article having the object already
defined.
6. It is true that some of the guaranteed Convention rights have been
interpreted as conferring rights not to do that which is the antithesis of
what there is an express right to do. Article 11, for example, confers a
right not to join an association (YOUNG, JAMES AND WEBSTER v. UNITED
KINGDOM (1981) 4 E.H.R.R. 38), Article 9 embraces a right to freedom
from any compulsion to express thoughts or change an opinion or divulge
convictions (Clayton and Tomlinson, The Law of Human Rights (2000),
p. 974, para. 14.49) and I would for my part be inclined to infer that
Article 12 confers a right not to marry (but see Clayton and Tomlinson,
ibid., p. 913, para. 13.76). It cannot however be suggested (to take some
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obvious examples) that Articles 3, 4, 5 and 6 confer an implied right to do
or experience the opposite of that which the articles guarantee. Whatever
the benefits which, in the view of many, attach to voluntary euthanasia,
suicide, physician-assisted suicide and suicide assisted without the
intervention of a physician, these are not benefits which derive protection
from an article framed to protect the sanctity of life.
7. There is no Convention authority to support Mrs Pretty’s argument. To
the extent that there is any relevant authority it is adverse to her. In
OSMAN v. UNITED KINGDOM (1998) 29 E.H.R.R. 245 the applicants
complained of a failure by the United Kingdom to protect the right to life
of the second applicant and his deceased father. At p. 305 the Court said:
“115. The Court notes that the first sentence of Article 2(1) enjoins the State
not only to refrain from the intentional and unlawful taking of life, but also
to take appropriate steps to safeguard the lives of those within its
jurisdiction. It is common ground that the State’s obligation in this respect
extends beyond its primary duty to secure the right to life by putting in place
effective criminal law provisions to deter the commission of offences
against the person backed up by law-enforcement machinery for the
prevention, suppression and sanctioning of breaches of such provisions. It
is thus accepted by those appearing before the Court that Article 2 of the
Convention may also imply in certain well-defined circumstances a positive
obligation on the authorities to take preventive operational measures to
protect an individual whose life is at risk from the criminal acts of another
individual. The scope of this obligation is a matter of dispute between the
parties.
116. For the Court, and bearing in mind the difficulties involved in policing
modern societies, the unpredictability of human conduct and the
operational choices which must be made in terms of priorities and
resources, such an obligation must be interpreted in a way which does not
impose an impossible or disproportionate burden on the authorities.
Accordingly, not every claimed risk to life can entail for the authorities a
Convention requirement to take operational measures to prevent that risk
from materialising. Another relevant consideration is the need to ensure
that the police exercise their powers to control and prevent crime in a
manner which fully respects the due process and other guarantees which
legitimately place restraints on the scope of their action to investigate crime
and bring offenders to justice, including the guarantees contained in
Articles 5 and 8 of the Convention.”
The context of that case was very different. Neither the second applicant
nor his father had had any wish to die. But the court’s approach to Article
2 was entirely consistent with the interpretation I have put upon it.
8. X v. GERMANY (1984) 7 E.H.R.R. 152 and KEENAN v. UNITED KINGDOM
(2001) 33 E.H.R.R. 38 were also decided in a factual context very
different from the present. X, while in prison, had gone on hunger strike
and had been forcibly fed by the prison authorities. His complaint was of
maltreatment contrary to Article 3 of the Convention, considered below.
The complaint was rejected and in the course of its reasoning the
commission held (at pp. 153–154):
“In the opinion of the Commission forced feeding of a person does involve
degrading elements which in certain circumstances may be regarded as
prohibited by Art. 3 of the Convention. Under the Convention the High
Contracting Parties are, however, also obliged to secure to everyone the
right to life as set out in Art. 2. Such an obligation should in certain
circumstances call for positive action on the part of the Contracting Parties,
in particular an active measure to save lives when the authorities have taken
the person in question into their custody. When, as in the present case, a
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detained person maintains a hunger strike this may inevitably lead to a
conflict between an individual’s right to physical integrity and the High
Contracting Party’s obligation under Art. 2 of the Convention—a conflict
which is not solved by the Convention itself. The Commission recalls that
under German law this conflict has been solved in that it is possible to
force-feed a detained person if this person, due to a hunger strike, would be
subject to injuries of a permanent character, and the forced feeding is even
obligatory if an obvious danger for the individual’s life exists. The
assessment of the above-mentioned conditions is left for the doctor in
charge but an eventual decision to force-feed may only be carried out after
judicial permission has been obtained . . . The Commission is satisfied that
the authorities acted solely in the best interests of the applicant when
choosing between either respect for the applicant’s will not to accept
nourishment of any kind and thereby incur the risk that he might be subject
to lasting injuries or even die, or to take action with a view to securing his
survival although such action might infringe the applicant’s human
dignity.”
In KEENAN a young prisoner had committed suicide and his mother
complained of a failure by the prison authorities to protect his life. In the
course of its judgment rejecting the complaint under this article the court
said (at p. 29, para. 90):
“In the context of prisoners, the Court has had previous occasion to
emphasise that persons in custody are in vulnerable position and that the
authorities are under a duty to protect them. It is incumbent on the State to
account for any injuries suffered in custody, which obligation is
particularly stringent where that individual dies . . . It may be noted that this
need for scrutiny is acknowledged in the domestic law of England and
Wales, where inquests are automatically held concerning the deaths of
persons in prison and where the domestic courts have imposed a duty of
care on prison authorities in respect of those detained in their custody.”
Both these cases can be distinguished, since the conduct complained of
took place when the victim was in the custody of the state, which
accordingly had a special responsiblity for the victim’s welfare. It may
readily be accepted that the obligation of the state to safeguard the life of
a potential victim is enhanced when the latter is in the custody of the state.
To that extent these two cases are different from the present, since Mrs
Pretty is not in the custody of the state. Thus the state’s positive
obligation to protect the life of Mrs Pretty is weaker than in such cases. It
would however be a very large, and in my view quite impermissible step
to proceed from acceptance of that proposition to acceptance of the
assertion that the state has a duty to recognise a right for Mrs Pretty to be
assisted to take her own life.
9. In the Convention field the authority of domestic decisions is
necessarily limited and, as already noted, Mrs Pretty bases here case on
the Convention. But it is worthy of note that her argument is inconsistent
with two principles deeply embedded in English law. The first is a
distinction between the taking of one’s own life by one’s own act and the
taking of life through the intervention or with the help of a third party.
The former has been permissible since suicide ceased to be a crime in
1961. The latter has continued to be proscribed. The distinction was very
clearly expressed by Hoffmann L. in AIREDALE NHS TRUST v. BLAND [1993]
A.C. 789 at 831:
“No one in this case is suggesting that Anthony Bland should be given a
lethal injection. But there is concern about ceasing to supply food as
against, for example, ceasing to treat an infection with antibiotics. Is there
any real distinction? In order to come to terms with our intuitive feelings
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about whether there is a distinction, I must start by considering why most of
us would be appalled if he was given a lethal injection. It is, I think,
connected with our view that the sanctity of life entails its inviolability by an
outsider. Subject to exceptions like self-defence, human life is inviolate
even if the person in question has consented to its violation. That is why
although suicide is not a crime, assisting someone to commit suicide is. It
follows that, even if we think Anthony Bland would have consented, we
would not be entitled to end his life by a lethal injection.”
The second distinction is between the cessation of life-saving or
life-prolonging treatment on the one hand and the taking of action
lacking medical, therapeutic or palliative justification but intended solely
to terminate life on the other. This distinction provided the rationale of
the decisions in Bland. It was very succinctly expressed in the Court of
Appeal in IN RE J (A MINOR) (WARDSHIP: MEDICAL TREATMENT) [1991]
Fam. 33, in which Lord Donaldson of Lymington M.R. said, at p. 46:
“What doctors and the court have to decide is whether, in the best interests
of the child patient, a particular decision as to medical treatment should be
taken which as a side effect will render death more or less likely. This is not
a matter of semantics. It is fundamental. At the other end of the age
spectrum, the use of drugs to reduce pain will often be fully justified,
notwithstanding that this will hasten the moment of death. What can never
be justified is the use of drugs or surgical procedures with the primary
purpose of doing so.”
Similar observations were made by Balcombe L.J. at p. 51 and Taylor L.J.
at p. 53. While these distinctions are in no way binding on the European
Court of Human Rights there is nothing to suggest that they are
inconsistent with the jurisprudence which has grown up around the
Convention. It is not enough for Mrs Pretty to show that the United
Kingdom would not be acting inconsistently with the Convention if it
were to permit assisted suicide; she must go further and establish that the
United Kingdom is in breach of the Convention by failing to permit it or
would be in breach of the Convention if it did not permit it. Such a
contention is in my opinion untenable, as the Divisional Court rightly
held.
Article 3 of the Convention
10. Article 3 of the Convention provides: . . .
This is one of the articles from which a Member State may not derogate
even in time of war or other public emergency threatening the life of the
nation: see Article 15. I shall for convenience use the expression
“proscribed treatment” to mean “inhuman or degrading treatment” as
that expression is used in the Convention.
11. In brief summary the argument for Mrs Pretty proceeded by these
steps.
(1) Member States have an absolute and unqualified obligation not to
inflict the proscribed treatment and also to take positive action to prevent
the subjection of individuals to such treatment: A v. UNITED KINGDOM
(1998) 27 E.H.R.R. 611; Z v. UNITED KINGDOM [2001] 2 F.L.R. 612 at 631,
para. 73.
(2) Suffering attributable to the progression of a disease may amount to
such treatment if the State can prevent or ameliorate such suffering and
does not do so: D v. UNITED KINGDOM (1997) 24 E.H.R.R. 423, at
pp. 446–449, paras 46–54.
(3) In denying Mrs Pretty the opportunity to bring her suffering to an end
the United Kingdom (by the Director) will subject her to the proscribed
treatment. The state can spare Mrs Pretty the suffering which she will
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otherwise endure since, if the Director undertakes not to give his consent
to prosecution, Mr Pretty will assist his wife to commit suicide and so she
will be spared much suffering.
(4) Since, as the Divisional Court held, it is open to the United Kingdom
under the Convention to refrain from prohibiting assisted suicide, the
Director can give the undertaking sought without breaking the United
Kingdom’s obligations under the Convention.
(5) If the Director may not give the undertaking, section 2 of the 1961 Act
is incompatible with the Convention.
12. For the Secretary of State it was submitted that in the present case
Article 3 of the Convention is not engaged at all but that if any of the
rights protected by that Article are engaged they do not include a right to
die. In support of the first of these submissions it was argued that there is
in the present case no breach of the prohibition in the article. The
negative prohibition in the article is absolute and unqualified but the
positive obligations which flow from it are not absolute: see OSMAN v.
UNITED KINGDOM, above; REES v. UNITED KINGDOM (1986) 9 E.H.R.R. 56.
While states may be obliged to protect the life and health of a person in
custody (as in the case of KEENAN, above), and to ensure that individuals
are not subjected to proscribed treatment at the hands of private
individuals other than state agents (as in A v. UNITED KINGDOM above),
and the state may not take direct action in relation to an individual which
would inevitably involve the inflicting of proscribed treatment upon him
(D v. UNITED KINGDOM), none of these obligations can be invoked by Mrs
Pretty in the present case. In support of the second submission it was
argued that, far from suggesting that the state is under a duty to provide
medical care to ease her condition and prolong her life, Mrs Pretty is
arguing that the state is under a legal obligation to sanction a lawful
means for terminating her life. There is nothing, either in the wording of
the Convention or the Strasbourg jurisprudence, to suggest that any such
duty exists by virtue of Article 3. The decision how far the state should go
in discharge of its positive obligation to protect individuals from
proscribed treatment is one for Member States, taking account of all
relevant interests and considerations; such a decision, while not immune
from review, must be accorded respect. The United Kingdom has
reviewed these issues in depth and resolved to maintain the present
position.
13. Article 3 enshrines one of the fundamental values of democratic
societies and its prohibition of the proscribed treatment is absolute: D v.
UNITED KINGDOM at para. 47. Article 3 is, as I think complementary to
Article 2. As Article 2 requires states to respect and safeguard the lives of
individuals within their jurisdiction, so Article 3 obliges them to respect
the physical and human integrity of such individuals. There is in my
opinion nothing in Article 3 which bears on an individual’s right to live or
to choose not to live. That is not its sphere of application; indeed, as is
clear from X v. GERMANY above, a state may on occasion be justified in
inflicting treatment which would otherwise be in breach of Article 3 in
order to serve the ends of Article 2. Moreover, the absolute and
unqualified prohibition on a Member State inflicting the proscribed
treatment requires that “treatment” should not be given an unrestricted
or extravagant meaning. It cannot, in my opinion, be plausibly suggested
that the Director or any other agent of the United Kingdom is inflicting
the proscribed treatment on Mrs Pretty, whose suffering derives from her
cruel disease.
14. The authority most helpful to Mrs Pretty is D v. UNITED KINGDOM
which concerned the removal to St Kitts of a man in the later stages of
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AIDS. The Convention challenge was to implementation of the removal
decision having regard to the applicant’s medical condition, the absence
of facilities to provide adequate treatment, care or support in St Kitts and
the disruption of a regime in the United Kingdom which had afforded him
sophisticated treatment and medication in a compassionate environment.
It was held that implementation of the decision to remove the applicant to
St Kitts would amount in the circumstances to inhuman treatment by the
United Kingdom in violation of Article 3. In that case the state was
proposing to take direct action against the applicant, the inevitable effect
of which would be a severe increase in his suffering and a shortening of his
life. The proposed deportation could fairly be regarded as “treatment”.
An analogy might be found in the present case if a public official had
forbidden the provision to Mrs Pretty of pain-killing or palliative drugs.
But here the proscribed treatment is said to be the Director’s refusal of
proleptic immunity from prosecution to Mr Pretty if he commits a crime.
By no legitimate process of interpretation can that refusal be held to fall
within the negative prohibition of Article 3.
15. If it be assumed that Article 3 is capable of being applied at all to a case
such as the present, and also that on the facts there is no arguable breach
of the negative prohibition in the article, the question arises whether the
United Kingdom (by the Director) is in breach of its positive obligation to
take action to prevent the subjection of individuals to proscribed
treatment. In this context, the obligation of the state is not absolute and
unqualified. So much appears from the passage quoted in paragraph 7
above from the judgment of the European Court of Human Rights in
OSMAN v. UNITED KINGDOM. The same principle was acknowledged by the
court in REES v. UNITED KINGDOM (1986) 9 E.H.R.R. 56 where it said in
para. 37 of its judgment at pp. 63–64:
“37. As the Court pointed out in its abovementioned ABDULAZIZ, CABALES
AND BALKANDALI judgment the notion of ‘respect’ is not clear-cut,
especially as far as those positive obligations are concerned: having regard
to the diversity of the practices followed and the situations obtaining in the
Contracting States, the notion’s requirements will vary considerably from
case to case.
These observations are particularly relevant here. Several States have,
through legislation or by means of legal interpretation or by administrative
practice, given transsexuals the option of changing their personal status to
fit their newly-gained identity. They have, however, made this option
subject to conditions of varying strictness and retained a number of express
reservations (for example, as to previously incurred obligations). In other
States, such an option does not—or does not yet—exist. It would therefore
be true to say that there is at present little common ground between the
Contracting States in this area and that, generally speaking, the law appears
to be in a transitional stage. Accordingly, this is an area in which the
Contracting Parties enjoy a wide margin of appreciation.
In determining whether or not a positive obligation exists, regard must be
had to the fair balance that has to be struck between the general interest of
the community and the interests of the individual, the search for which
balance is inherent in the whole of the Convention. In striking this balance
the aims mentioned in the second paragraph of Article 8 may be of a certain
relevance, although this provision refers in terms only to ‘interferences’
with the right protected by the first paragraph—in other words is concerned
with the negative obligations flowing therefrom.”
That was an Article 8 case, dealing with a very different subject matter
from the present, but the court’s observations were of more general
import. It stands to reason that while states may be absolutely forbidden
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to inflict the proscribed treatment on individuals within their
jurisdictions, the steps appropriate or necessary to discharge a positive
obligation will be more judgmental, more prone to variation from state to
state, more dependent on the opinions and beliefs of the people and less
susceptible to any universal injunction. For reasons more fully given in
paragraphs 27 and 28 below, it could not in my view be said that the
United Kingdom is under a positive obligation to ensure that a
competent, terminally ill, person who wishes but is unable to take his or
her own life should be entitled to seek the assistance of another without
that other being exposed to the risk of prosecution.
Article 8 of the Convention
16. Article 8 of the Convention provides: . . .
17. Counsel for Mrs Pretty submitted that this article conferred a right to
self-determination: see X AND Y v. NETHERLANDS (1985) 8 E.H.R.R. 235;
RODRIGUEZ v. ATTORNEY GENERAL OF CANADA [1994] 2 L.R.C. 136; IN RE A
(CHILDREN) (CONJOINED TWINS: SURGICAL SEPARATION) [2001] Fam. 147.
This right embraces a right to choose when and how to die so that
suffering and indignity can be avoided. Section 2(1) of the 1961 Act
interferes with this right of self-determination: it is therefore for the
United Kingdom to show that the interference meets the Convention
tests of legality, necessity, responsiveness to pressing social need and
proportionality: see R. v. A (NO 2) [2001] 2 W.L.R. 1546; JOHANSEN v.
NORWAY (1996) 23 E.H.R.R. 33; R (P) v. SECRETARY OF STATE FOR THE
HOME DEPARTMENT [2001] 1 W.L.R. 2002. Where the interference is with
an intimate part of an individual’s private life, there must be particularly
serious reasons to justify the interference: SMITH AND GRADY v. UNITED
KINGDOM (1999) 29 E.H.R.R. 493, para. 89. The court must in this case
rule whether it could be other than disproportionate for the Director to
refuse to give the undertaking sought and, in the case of the Secretary of
State, whether the interference with Mrs Pretty’s right to selfdetermination is proportionate to whatever legitimate aim the
prohibition on assisted suicide pursues. Counsel placed particular
reliance on certain features of Mrs Pretty’s case: her mental competence,
the frightening prospect which faces her, her willingness to commit
suicide if she were able, the imminence of death, the absence of harm to
anyone else, the absence of far-reaching implications if her application
were granted. Counsel suggested that the blanket prohibition in section
2(1), applied without taking account of particular cases, is wholly
disproportionate, and the materials relied on do not justify it. Reference
was made to R. v. UNITED KINGDOM (1983) 33 D.R. 270 and SANLES v. SPAIN
[2001] E.H.R.L.R. 348.
18. The Secretary of State questioned whether Mrs Pretty’s rights under
Article 8 were engaged at all, and gave a negative answer. He submitted
that the right to private life under Article 8 relates to the manner in which
a person conducts his life, not the manner in which he departs from it.
Any attempt to base a right to die on Article 8 founders on exactly the
same objection as the attempt based on Article 2, namely, that the alleged
right would extinguish the very benefit on which it is supposedly based.
Article 8 protects the physical, moral and psychological integrity of the
individual, including rights over the individual’s own body, but there is
nothing to suggest that it confers a right to decide when or how to die. The
Secretary of State also submitted that, if it were necessary to do so,
section 2(1) of the 1961 Act and the current application of it could be fully
justified on the merits. He referred to the margin of judgment accorded to
Member States, the consideration which has been given to these
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questions in the United Kingdom and the broad consensus among
Convention countries. Attention was drawn to LASKEY, JAGGARD AND
BROWN v. UNITED KINGDOM (1997) 24 E.H.R.R. 39 in which the
criminalisation of consensual acts of injury was held to be justified; it was
suggested that the justification for criminalising acts of consensual killing
or assisted suicide must be even stronger.
19. The most detailed and erudite discussion known to me of the issues in
the present appeal is to be found in the judgments of the Supreme Court
of Canada in RODRIGUEZ v. ATTORNEY GENERAL OF CANADA [1994] 2
L.R.C. 136. The appellant in that case suffered from a disease legally
indistinguishable from that which afflicts Mrs Pretty; she was similarly
disabled; she sought an order which would allow a qualified medical
practitioner to set up technological means by which she might, by her own
hand but with that assistance from the practitioner, end her life at a time
of her choosing. While suicide in Canada was not a crime, section 241(b)
of the Criminal Code was in terms effectively identical to section 2(1) of
the 1961 Act. The appellant based her claims on the Canadian Charter of
Rights and Freedoms which, so far as relevant, included the following
sections:
“(1) The Canadian Charter of Rights and Freedoms guarantees the rights
and freedoms set out in it subject only to such reasonable limits prescribed
by law as can be demonstrably justified in a free and democratic society.
(7) Everyone has the right to life, liberty and security of the person and the
right not to be deprived thereof except in accordance with the principles of
fundamental justice.
(12) Everyone has the right not to be subjected to any cruel and unusual
treatment or punishment.
(15)(1) Every individual is equal before and under the law and has the right
to the equal protection and equal benefit of the law without discrimination
and, in particular, without discrimination based on race, national or ethnic
origin, colour, religion, sex, age or mental or physical disability.”
The trial judge rejected Ms Rodriguez’s claim, because (as his judgment
was summarised at p. 144):
“It was the illness from which Ms Rodriguez suffers, not the state or the
justice system, which has impeded her ability to act on her wishes with
respect to the timing and manner of her death.”
He found no breach of section 12 and said:
“To interpret section 7 so as to include a consitutionally guaranteed right to
take one’s own life as an exercise in freedom of choice is inconsistent, in my
opinion, with life, liberty and the security of the person.”
He also held that section 241 did not discriminate against the physically
disabled.
20. The British Columbia Court of Appeal held by a majority (at p. 148)
that whilst the operation of section 241 did deprive Ms Rodriguez of her
section 7 right to the security of her person, it did not contravene the
principles of fundamental justice. McEachern C.J., dissenting, held (at
p. 146) that there was a prima facie violation of section 7 when the state
imposed prohibitions that had the effect of prolonging the physical and
psychological suffering of a person, and that any provision that imposed
an indeterminate period of senseless physical and psychological suffering
on someone who was shortly to die anyway could not conform with any
principle of fundamental justice.
21. In the Supreme Court opinion was again divided. The judgment of the
majority was given by Sopinka J., with La Forest, Gonthier, Iacobucci and
Major JJ. concurring. In the course of his judgment Sopinka J. said (at
p. 175):

AB 461

16

PRETTY v. UNITED KINGDOM

“As a threshold issue, I do not accept the submission that the appellant’s
problems are due to her physical disabilities caused by her terminal illness,
and not by governmental action. There is no doubt that the prohibition in
section 241(b) will contribute to the appellant’s distress if she is prevented
from managing her death in the circumstances which she fears will occur.”
He continued (p. 175):
“I find more merit in the argument that security of the person, by its nature,
cannot encompass a right to take action that will end one’s life as a security
of the person is intrinsically concerned with the well-being of the living
person.”
He then continued (at pp. 177–178):
“There is no question, then, that personal autonomy, at least with respect to
the right to make choices concerning one’s own body, control over one’s
physical and psychological integrity, and basic human dignity are
encompassed within security of the person, at least to the extent of freedom
from criminal prohibitions which interfere with these. The effect of the
prohibition in section 241(b) is to prevent the appellant from having
assistance to commit suicide when she is no longer able to do so on her own
. . . In my view, these considerations lead to the conclusion that the
prohibition in section 241(b) deprives the appellant of autonomy over her
person and causes her physical pain and psychological stress in a manner
which impinges on the security of her person. The appellant’s security
interest (considered in the context of the life and liberty interest) is therefore
engaged, and it is necessary to determine whether there has been any
deprivation thereof that is not in accordance with the principles of
fundamental justice.”
He concluded (at p. 189) that:
“Given the concerns about abuse that have been expressed and the great
difficulty in creating appropriate safeguards to prevent these, it can not be
said that the blanket prohibition on assisted suicide is arbitrary or unfair, or
that it is not reflective of fundamental values at play in our society.”
With reference to section 1 of the Canadian Charter, Sopinka J. said (at
pp. 192–193):
“As I have sought to demonstrate in my discussion of section 7, this
protection is grounded on a substantial consensus among western
countries, medical organisations and our own Law Reform Commission
that in order to effectively protect life and those who are vulnerable in
society, a prohibition without exception on the giving of assistance to
commit suicide is the best approach. Attempts to fine-tune this approach by
creating exceptions have been unsatisfactory and have tended to support
the theory of the ‘slippery slope’. The formulation of safeguards to prevent
excesses has been unsatisfactory and has failed to allay fears that a
relaxation of the clear standard set by the law will undermine the protection
of life and will lead to abuse of the exception.”
He rejected the appellant’s claims under sections 12 and 15.
22. Lamer C.J. dissented in favour of the appellant, but on grouns of
discrmination under section 15 alone. McLachlin (with whom L’heureuxDubé J. concurred) found a violation not of section 15 but of section 7.
She saw the case as one about the manner in which the state might limit
the right of a person to make decisions about her body under section 7 of
the charter (p. 194). At p. 195 she said:
“In the present case, Parliament has put into force a legislative scheme
which does not bar suicide but criminalises the act of assisting suicide. The
effect of this is to deny to some people the choice of ending their lives solely
because they are physically unable to do so. This deprives Sue Rodriguez
of her security of the person (the right to make decisions concerning her
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own body, which affect only her own body) in a way that offends the
principles of fundamental justice, thereby violating section 7 of the Charter.
. . . It is part of the persona and dignity of the human being that he or she
have the autonomy to decide what is best for his or her body.”
She held (p. 197) that
“it does not accord with the principles of fundamental justice that Sue
Rodriguez be disallowed what is available to others merely because it is
possible that other people, at some other time, may suffer, not what she
seeks, but an act of killing without true consent.”
Cory J also dissented, agreeing with Lamer C.J. and also McLachlin J.
23. It is evident that all save one of the judges of the Canadian Supreme
Court were willing to recognise section 7 of the Canadian charter as
conferring a right to personal autonomy extending even to decisions on
life and death. Mrs Pretty understandably places reliance in particular on
the judgment of McLachlin J., in which two other members of the court
concurred. But a majority of the court regarded that right as outweighed
on the facts by the principles of fundamental justice. The judgments were
moreover directed to a provision with no close analogy in the European
Convention. In the European Convention the right to liberty and security
of the person appears only in Article 5(1), on which no reliance is or could
be placed in the present case. Article 8 contains no reference to personal
liberty or security. It is directed to the protection of privacy, including the
protection of physical and psychological integrity: X AND Y v.
NETHERLANDS, above. But Article 8 is expressed in terms directed to
protection of personal autonomy while individuals are living their lives,
and there is nothing to suggest that the article has reference to the choice
to live no longer.
24. There is no Strasbourg jurisprudence to support the contention of Mrs
Pretty. In R v. UNITED KINGDOM (1983) 33 D.R. 270 the applicant had been
convicted and sentenced to imprisonment for aiding and abetting suicide
and conspiring to do so. He complained that his conviction and sentence
under section 2 of the 1961 Act constituted a violation of his right to
respect for his private life under Article 8 and also his right to free
expression under Article 10. In paragraph 13 of its decision the
Commission observed:
“The Commission does not consider that the activity for which the
applicant was convicted, namely aiding and abetting suicide, can be
described as falling into the sphere of his private life in the manner
elaborated above. While it might be thought to touch directly on the private
lives of those who sought to commit suicide, it does not follow that the
applicant’s right to privacy are involved. On the contrary, the Commission
is of the opinion that the acts of aiding, abetting, counselling or procuring
suicide are excluded from the concept of privacy by virtue of their trespass
on the public interest of protecting life, as reflected in the criminal
provisions of the 1961 Act.”
This somewhat tentative expression of view is of some assistance to Mrs
Pretty, but with reference to the claim under Article 10 the commission
continued (in para. 17 of its decision at p. 272):
“The Commission considers that, in the circumstances of the case, there has
been an interference with the applicant’s right to impart information.
However, the Commission must take account of the State’s legitimate
interest in this area in taking measures to protect, against criminal
behaviour, the life of its citizens particularly those who belong to especially
vulnerable categories by reason of their age or infirmity. It recognises the
right of the State under the Convention to guard against the inevitable
criminal abuses that would occur, in the absence of legislation against the
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aiding and abetting of suicide. The fact that in the present case the applicant
and his associate appear to have been well intentioned does not, in the
Commission’s view, alter the justification for the general policy.”
That conclusion cannot be reconciled with the suggestion that the
prohibition of assisted suicide is inconsistent with the Convention.
25. SANLES v. SPAIN [2001] E.H.R.L.R. 348 arose from a factual situation
similar to the present save that the victim of disabling disease had died
and the case never culminated in a decision on the merits. The applicant
was the sister-in-law of the deceased and was held not to be a victim and
thus not to be directly affected by the alleged violations. It is of some
interest that she based her claims on Articles 2, 3, 5, 9 and 14 of the
Convention but not, it seems, on Article 8.
26. I would for my part accept the Secretary of State’s submission that
Mrs Pretty’s rights under Article 8 are not engaged at all. If, however, that
conclusion is wrong, and the prohibition of assisted suicide in section 2 of
the 1961 Act infringes her Convention right under Article 8, it is
necessary to consider whether the infringment is shown by the Secretary
of State to be justificable under the terms of Article 8(2). In considering
that question I would adopt the test advocated by counsel for Mrs Pretty,
which is clearly laid down in the authorities cited.
27. Since suicide ceased to be crime in 1961, the question whether assisted
suicide also should be decriminalised has been reviewed on more than
one occasion. The Criminal Law Revision Committee in its Fourteenth
Report (1980, Cmnd 7844) reported some divergence of opinion among
its distinguished legal membership, and recognised a distinction between
assisting a person who had formed a settled intention to kill himself and
the more heinous case where one person persuaded another to commit
suicide, but a majority was of the clear opinion that aiding and abetting
suicide should remain an offence (pp. 60–61, para. 135).
28. Following the decision in AIREDALE NHS TRUST v. BLAND [1993] A.C.
789 a much more broadly constituted House of Lords Select Committee
on Medical Ethics received extensive evidence and reported. The
Committee in its report (HL 21–1, 1994, p. 11, para. 26) drew a distinction
between assisted suicide and physician-assisted suicide but its conclusion
was unambiguous (p. 54, para. 262):
“As far as assisted suicide is concerned, we see no reason to recommend
any change in the law. We identify no circumstances in which assisted
suicide should be permitted, nor do we see any reason to distinguish
between the act of a doctor or of any other person in this connection.”
The Government in its response (May 1994, Cm 2553) accepted this
recommendation:
“We agree with this recommendation. As the Government stated in its
evidence to the Committee, the decriminalisation of attempted suicide in
1961 as accompanied by an unequivocal restatement of the prohibition of
acts calculated to end the life of another person. The Government can see
no basis for permitting assisted suicide. Such a change would be open to
abuse and put the lives of the weak and vulnerable at risk.”
A similar approach is to be found in the Council of Europe’s
Recommendation 1418 (1999) on the protection of the human rights and
dignity of the terminally ill and the dying. This included the following
passage (at pp. 24):
“9. The Assembly therefore recommends that the Committee of Ministers
encourage the Member States of the Council of Europe to respect and
protect the dignity of terminally ill or dying persons in all respects: . . .
(c) by upholding the prohibition against intentionally taking the life of
terminally ill or dying persons, while:
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(i) recognising that the right to life, especially with regard to a terminally ill
or dying person, is guaranteed by the Member States, in accordance with
Article 2 of the European Convention on Human Rights which states that
‘no one shall be deprived of his life intentionally’;
(ii) recognising that a terminally ill or dying person’s wish to die never
constitutes any legal claim to die at the hand of another person;
(iii) recognising that a terminally ill or dying person’s wish to die cannot of
itself constitute a legal justification to carry out actions intended to bring
about death.”
It would be by no means fatal to the legal validity of section 2(1) of the
1961 Act if the response of the United Kingdom to this problem of
assisted suicide were shown to be unique, but it is shown to be in
accordance with a very broad international consensus. Assisted suicide
and consensual killing are unlawful in all Convention countries except the
Netherlands, but even if the Dutch Termination of Life on Request and
Assisted Suicide (Review Procedures) Act 2001 and the Dutch Criminal
Code were operative in this country it would not relieve Mr Pretty of
liability under Article 294 of the Dutch Criminal Code if he were to assist
Mrs Pretty to take her own life as he would wish to do.
29. On behalf of Mrs Pretty counsel disclaims any general attack on
section 2(1) of the 1961 Act and seeks to restrict his claim to the particular
facts of her case: that of a mentally competent adult who knows her own
mind, is free from any pressure and has made a fully-informed and
voluntary decision. Whatever the need, he submits, to afford legal
protection to the vulnerable, there is no justification for a blanket refusal
to countenance an act of humanity in the case of someone who, like Mrs
Pretty, is not vulnerable at all. Beguiling as that submission is, Dr Johnson
gave two answers of enduring validity to it. First, “Laws are not made for
particular cases but for men in general”. Secondly, “To permit a law to be
modified at discretion is to leave the community without law. It is to
withdraw the direction of that public wisdom by which the deficiencies of
private understanding are to be supplied” (Boswell, Life of Johnson,
Oxford Standard Authors, 3rd ed., 1970, at pp. 735, 496). It is for Member
States to assess the risk and likely incidence of abuse if the prohibition on
assisted suicide were relaxed, as the Commission recognised in its
decision in R v. UNITED KINGDOM quoted above in paragraph 24. But the
risk is one which cannot be lightly discounted. The Criminal Law
Committee recognised how fine was the line between counselling and
procuring on the one hand and aiding and abetting on the other (report,
p. 61, para. 135). The House of Lords Select Committee recognised the
undesirability of anything which could appear to encourage suicide
(report, p. 49, para. 239):
“We are also concerned that vulnerable people—the elderly, lonely, sick or
distressed—would feel pressure, whether real or imagined, to request early
death. We accept that, for the most part, requests resulting from such
pressure or from remediable depressive illness would be identified as such
by doctors and managed appropriately. Nevertheless we believe that the
message which society sends to vulnerable and disadvantaged people
should not, however obliquely, encourage them to seek death, but should
assure them of our care and support in life.”
It is not hard to imagine that an elderly person, in the absence of any
pressure, might opt for a premature end to life if that were available, not
from a desire to die or a willingness to stop living, but from a desire to stop
being a burden to others.
30. If section 2(1) infringes any Convention right of Mrs Pretty, and
recognising the heavy burden which lies on a Member State seeking to
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justify such an infringement, I conclude that the Secretary of State has
shown ample grounds to justify the existing law and the current
application of it. That is not to say that no other law or application would
be consistent with the Convention; it is simply to say that the present
legislative and practical regime do not offend the Convention.
Article 9 of the Convention
31. It is unnecessary to recite the terms of Article 9 of the Convention, to
which very little argument was addressed. It is an article which protects
freedom of thought, conscience and religion and the manifestation of
religion or belief in worship, teaching, practice or observance. One may
accept that Mrs Pretty has a sincere belief in the virtue of assisted suicide.
She is free to hold and express that belief. But her belief cannot found a
requirement that her husband should be absolved from the consequences
of conduct which, although it would be consistent with her belief, is
proscribed by the criminal law. And if she were able to establish an
infringement of her right, the justification shown by the state in relation to
Article 8 would still defeat it.
Article 14 of the Convention
32. Article 14 of the Convention provides: . . .
Mrs Pretty claims that section 2(1) of the 1961 Act discriminates against
those who, like herself, cannot because of incapacity take their own lives
without assistance. She relies on the judgment of the European Court of
Human Rights in THLIMMENOS v. GREECE (2000) 31 E.H.R.R. 411 where
the Court said (para. 44):
“The Court has so far considered that the right under Article 14 not to be
discriminated against in the enjoyment of the rights guaranteed under the
Convention is violated when States treat differently persons in analogous
situations without providing an objective and reasonable justification.
However, the Court considers that this is not the only facet of the
prohibition of discrimination in Article 14. The right not to be
discriminated against in the enjoyment of the rights guaranteed under the
Convention is also violated when States without an objective and
reasonable justification fail to treat differently persons whose situations are
significanctly different.”
33. The Europan Court of Human Rights has repeatedly held that Article
14 is not autonomous but has effect only in relation to Convention rights.
As it was put in VAN RAALTE v. NETHERLANDS (1997) 24 E.H.R.R. 503 at
para. 33:
“As the Court has consistently held, Article 14 of the Convention
complements the other substantive provisions of the Convention and the
Protocols. It has no independent existence since it has effect solely in
relation to ‘the enjoyment of the rights and freedoms’ safeguarded by those
provisions. Although the application of Article 14 does not presuppose a
breach of those provisions—and to this extent it is autonomous—there can
be no room for its application unless the facts at issue fall within the ambit
of one or more of the latter.”
See also BOTTA v. ITALY (1998) 26 E.H.R.R. 241 at para. 39.
34. If, as I have concluded, none of the articles on which Mrs Pretty relies
gives her the right which she has claimed, it follows that Article 14 would
not avail her even if she could establish that the operation of section 2(1)
is discriminatory. A claim under this article must fail on this ground.
35. If, contrary to my opinion, Mrs Pretty’s rights under one or other of
the articles are engaged, it would be necessary to examine whether
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section 2(1) of the 1961 Act is discriminatory. She contends that the
section is discriminatory because it prevents the disabled, but not the
able-bodied, exercising their right to commit suicide. This argument is in
my opinion based on a misconception. The law confers no right to commit
suicide. Suicide was always, as a crime, anomalous, since it was the only
crime with which no defendant could ever be charged. The main effect of
the criminalisation of suicide was to penalise those who attempted to take
their own lives and failed, and secondary parties. Suicide itself (and with it
attempted suicide) was decriminalised because recognition of the
common law offence was not thought to act as a deterrent, because it cast
an unwarranted stigma on innocent members of the suicide’s family and
because it led to the distasteful result that patients recovering in hospital
from a failed suicide attempt were prosecuted, in effect, for their lack of
success. But while the 1961 Act abrogated the rule of law whereby it was a
crime for a person to commit (or attempt to commit) suicide, it conferred
no right on anyone to do so. Had that been its object there would have
been no justification for penalising by a potentially very long term of
imprisonment one who aided, abetted, counselled or procured the
exercise or attempted exercise by another of that right. The policy of the
law remained firmly adverse to suicide, as section 2(1) makes clear.
36. The criminal law cannot in any event be criticised as objectionably
discriminatory because it applies to all. Although in some instances
criminal statutes recognise exceptions based on youth, the broad policy of
the criminal law is to apply offence-creating provisions to all and to give
weight to personal circumstances either at the stage of considering
whether or not to prosecute or, in the event of conviction, when panalty is
to be considered. The criminal law does not ordinarily distinguish
between willing victims and others: LASKEY, JAGGARD AND BROWN v.
UNITED KINGDOM (1997) 24 E.H.R.R. 39. Provisions criminalising
drunkenness or misuse of drugs or theft do not exempt those addicted to
alcohol or drugs, or the poor and hungry. “Mercy killing”, as it is often
called, is in law killing. If the criminal law sought to proscribe the conduct
of those who assisted the suicide of the vulnerable, but exonerated those
who assisted the suicide of the non-vulnerable, it could not be
administered fairly and in a way which would command respect.
37. For these reasons, which are in all essentials those of the Divisional
Court, and in agreement with my noble and learned friends Lord Steyn
and Lord Hope of Craighead, I would hold that Mrs Pretty cannot
establish any breach of any Convention right.
The claim against the Director
38. That conclusion makes it strictly unnecessary to review the main
ground on which the Director resisted the claim made against him: that he
had no power to grant the undertaking which Mrs Pretty sought.
39. I would for my part question whether, as suggested on his behalf, the
Director might not if so advised make a public statement on his
prosecuting policy other than in the Code for Crown Prosecutors which
he is obliged to issue by section 10 of the Prosecution of Offences Act
1985. Plainly such a step would call for careful consultation and extreme
circumspection, and could be taken only under the superintendence of
the Attorney General (by virtue of section 3 of the 1985 Act). The Lord
Advocate has on occasion made such a statement in Scotland, and I am
not persuaded that the Director has no such power. It is, however,
unnecessary to explore or resolve that question, since whether or not the
Director has the power to make such a statement he has no duty to do so,
and in any event what was asked of the Director in this case was not a
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statement of prosecuting policy but a proleptic grant of immunity from
prosecution. That, I am quite satisfied, the Director had no power to give.
The power to dispense with and suspend laws and the execution of laws
without the consent of parliament was denied to the Crown and its
servants by the Bill of Rights 1688. Even if, contrary to my opinion, the
Director had power to give the undertaking sought, he would have been
very wrong to do so in this case. If he had no reason for doubting, equally
he had no means of investigating, the assertions made on behalf of Mrs
Pretty. He received no information at all concerning the means proposed
for ending Mrs Pretty’s life. No medical supervision was proposed. The
obvious risk existed that her condition might worsen to the point where
she could herself do nothing to bring about her death. It would have been
a gross dereliction of the Director’s duty and a gross abuse of his power
had he ventured to undertake that a crime yet to be committed would not
lead to prosecution. The claim against him must fail on this ground alone.
40. I would dismiss this appeal.

15

The other judges concurred with his conclusions. Lord Hope stated
as regarded Article 8 of the Convention:
100. . . . Respect for a person’s “private life”, which is the only part of
Article 8 which is in play here, relates to the way a person lives. The way
she chooses to pass the closing moments of her life is part of the act of
living, and she has a right to ask that this too must be respected. In that
respect Mrs Pretty has the right of self-determination. In that sense, her
private life is engaged even where in the face of terminal illness she seeks
to choose death rather than life. But it is an entirely different thing to
imply into these words a positive obligation to give effect to her wish to
end her own life by means of an assisted suicide. I think that to do so
would be to stretch the meaning of the words too far.

II.

Relevant domestic law and practice

Suicide, assisted suicide and consensual killing
16

Suicide ceased to be a crime in England and Wales by virtue of the
Suicide Act 1961. However, section 2(1) of the Suicide Act 1961
provides:
A person who aids, abets, counsels or procures the suicide of another, or
an attempt by another to commit suicide, shall be liable on conviction on
indictment to imprisonment for a term not exceeding 14 years.

Section 2(4) provides:
No proceedings shall be instituted for an offence under this section except
by or with the consent of the Director of Public Prosecutions.

17

Case law has established that an individual may refuse to accept
life-prolonging or life-preserving treatment:
First it is established that the principle of self-determination requires that
respect must be given to the wishes of the patient, so that if an adult
patient of sound mind refuses, however unreasonably, to consent to
treatment or care by which his life would or might be prolonged, the
doctors responsible for his care must give effect to his wishes, even
though they do not consider it to be in his best interests to do so . . . to this
extent, the principle of the sanctity of human life must yield to the
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principle of self-determination . . . , Lord Goff in AIREDALE NHS TRUST v.
BLAND [1993] A.C. 789, at p. 864.

18

This principle has been most recently affirmed in MS B v. AN NHS
HOSPITAL, Court of Appeal judgment of 22 March 2002. It has also been
recognised that “dual effect” treatment can be lawfully administered,
that is treatment calculated to ease a patient’s pain and suffering which
might also, as a side-effect, shorten their life-expectancy.2
Domestic review of the legislative position

19

20
21

22

In March 1980, the Criminal Law Revision Committee issued its
Fourteenth Report, “Offences against the Person” (Cmnd 7844), in
which it reviewed, inter alia, the law relating to the various forms of
homicide and the applicable penalties. In section F, the situation
known as mercy killing was discussed. The previous suggestion of a
new offence applying to a person who from compassion unlawfully
killed another person permanently subject, for example, to great
bodily pain and suffering and for which a two-year maximum sentence
was applicable, was unanimously withdrawn. It was noted that the vast
majority of the persons and bodies consulted were against the proposal
on principle and on pragmatic grounds. Reference was made also to
the difficulties of definition and the possibility that the “suggestion
would not prevent suffering but would cause suffering, since the weak
and handicapped would receive less effective protection from the law
than the fit and well.”
It did however recommend that the penalty for assisting suicide be
reduced to seven years, as being sufficiently substantial to protect
helpless persons open to persuasion by the unscrupulous.
On 31 January 1994, the report of the House of Lords Select
Committee on Medical Ethics (HL Paper 21–I) was published
following its inquiry into the ethical, legal and clinical implications of a
person’s right to withhold consent to life-prolonging treatment, the
position of persons unable to give or withhold consent and whether
and in what circumstances the shortening of another person’s life
might be justified on the grounds that it accorded with that person’s
wishes or best interests. The Committee had heard oral evidence from
a variety of government, medical, legal and non-governmental sources
and received written submissions from numerous interested parties
who addressed the ethical, philosophical, religious, moral, clinical,
legal and public policy aspects.
In concluded as regards voluntary euthanasia:
236. The right to refuse medical treatment is far removed from the right to
request assistance in dying. We spent a long time considering the very
strongly held and sincerely expressed views of those witnesses who
advocated voluntary euthanasia. Many of us have had experience of
relatives or friends whose dying days or weeks were less than peaceful or
2

For example, RE J [1991] Fam. 33.
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uplifting, or whose final stages of life were so disfigured that the loved one
seemed already lost to us, or who were simply weary of life . . . Our
thinking must also be coloured by the wish of every individual for a
peaceful and easy death, without prolonged suffering, and by a reluctance
to contemplate the possibility of severe dementia or dependence. We
gave much thought too to Professor Dworkin’s opinion that, for those
without religious belief, the individual is best able to decide what manner
of death is fitting to the life that has been lived.
237. Ultimately, however, we do not believe that these arguments are
sufficient reason to weaken society’s prohibition of intentional killing.
That prohibition is the cornerstone of law and of social relationships. It
protects each one of us impartially, embodying the belief that all are
equal. We do not wish that protection to be diminished and we therefore
recommend that there should be no change in the law to permit
euthanasia. We acknowledge that there are individual cases in which
euthanasia may be seen by some to be appropriate. But individual cases
cannot reasonably establish the foundation of a policy which would have
such serious and widespread repercussions. Moreover, dying is not only a
personal or individual affair. The death of a person affects the lives of
others, often in ways and to an extent which cannot be foreseen. We
believe that the issue of euthanasia is one in which the interest of the
individual cannot be separated from the interest of society as a whole.
238. One reason for this conclusion is that we do not think it possible to
get secure limits on voluntary euthanasia . . .
239. We are also concerned that vulnerable people—the elderly, sick or
distressed—would feel pressure, whether real or imagined, to request
early death. We accept that, for the most part, requests resulting from
such pressure or from remediable depressive illness would be identified
as such by doctors and managed appropriately. Nevertheless we believe
that the message which society sends to vulnerable and disadvantaged
people should not, however obliquely, encourage them to seek death, but
should assure them of our care and support in life . . .

23

In light of the above, the Committee also recommended no change
to the legislation concerning assisted suicide.3
III.

24

Relevant international materials

Recommendation 1418 (1999) of the Parliamentary Assembly of the
Council of Europe, recomended, inter alia, as follows4:
. . . that the Committee of Ministers encourage the Member States of the
Council of Europe to respect and protect the dignity of terminally ill or
dying persons in all respects:
...
c. by upholding the prohibition against intentionally taking the life of
terminally ill or dying persons, while:
i. recognising that the right to life, especially with regard to a terminally ill
or dying person, is guaranteed by the member states, in accordance with
Article 2 of the European Convention on Human Rights which states that
“no-one shall be deprived of his life intentionally”;
ii. recognising that a terminally ill or dying person’s wish to die never
constitutes any legal claim to die at the hand of another person;
iii. recognising that a terminally ill or dying person’s wish to die cannot of
3
4

Para. 262.
Para. 9.
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itself constitute a legal justification to carry out actions intended to bring
about death.

IV.
A.
25

26

27

Third party interventions

Voluntary Euthanasia Society

The Society, established in 1935 and a leading research organisation
in the United Kingdom on issues related to assisted dying, submitted
that as a general proposition individuals should have the opportunity
to die with dignity and that an inflexible legal regime that had the effect
of forcing an individual, who was suffering unbearably from a terminal
illness, to die a painful protracted death with indignity, contrary to his
or her express wishes, was in breach of Article 3 of the Convention.
They referred to the reasons why persons requested assisted deaths
(e.g. unrelieved and severe pain, weariness of the dying process, loss of
autonomy). Palliative care could not meet the needs of all patients and
did not address concerns of loss of autonomy and loss of control of
bodily functions.
They submitted that in comparison with other countries in Europe
the regime in England and Wales, which prohibited assisted dying in
absolute terms, was the most restrictive and inflexible in Europe. Only
Ireland compared. Other countries (for example, Belgium, Switzerland, Germany, France, Finland, Sweden and Netherlands, where
assistance was by a medical practitioner) had abolished the specific
offence of assisting suicide. In other countries, the penalties for such
offences had been downgraded—in no country, save Spain, did the
maximum penalty exceed five years’ imprisonment—and criminal
proceedings were rarely brought.
As regarded public policy issues, they submitted that whatever the
legal position, voluntary euthanasia and assisted dying took place. It
was well known in England and Wales that patients asked for
assistance to die and that members of the medical profession and
relatives provided that assistance, notwithstanding that it might be
against the criminal law and in the absence of any regulation. As
recognised by the Dutch government therefore, the criminal law did
not prevent voluntary euthanasia or assisted dying. The Dutch
situation indicated that in the absence of regulation slightly less than
1 per cent of deaths were due to doctors having ended the life of a
patient without the latter explicitly requesting this (non-voluntary
euthanasia). Similar studies indicated a figure of 3.1 per cent in
Belgium and 3.5 per cent in Australia. It might therefore be the case
that less attention was given to the requirements of a careful end of life
practice in a society with a restrictive legal approach than in one with
an open approach that tolerated and regulated euthanasia. The data
did not support the assertion that, in institutionalising voluntary
euthanasia/physician-assisted suicide, society put the vulnerable at
risk. At least with a regulated system, there was the possibility of far
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greater consultation and a reporting mechanism to prevent abuse,
along with other safeguards such as waiting periods.
B.
28
29

30

31

Catholic Bishops’ Conference of England and Wales

This organisation put forward principles and arguments which it
stated were consonant with those expressed by other Catholic Bishops’
Conferences in other Member States.
It emphasised that it was a fundamental tenet of the Catholic faith
that human life was a gift from God received in trust. Actions with the
purpose of killing oneself or another, even with consent, reflected a
damaging misunderstanding of the human worth. Suicide and euthanasia were therefore outside the range of morally acceptable options in
dealing with human suffering and dying. These fundamental truths
were also recognised by other faiths and by modern pluralist and
secular societies, as shown by Article 1 of the Universal Declaration of
Human Rights (December 1948) and the provisions of the European
Convention on Human Rights, in particular Articles 2 and 3.
They pointed out those who attempted suicide often suffered from
depression or other psychiatric illness. The 1994 Report of the New
York State Task Force on Life and Law concluded on that basis that
the legalising of any form of assisted suicide or any form of euthanasia
would be a mistake of historic proportions, with catastrophic consequences for the vulnerable and an intolerable corruption of the
medical profession. Other research indicated that many people who
requested physician-assisted suicide withdrew that request if their
depression and pain were treated. In their experience, palliative care
could in virtually every case succeed in substantially relieving a patient
of physical and psychosomatic suffering.
The House of Lords Select Committee on Medical Ethics (1993–
1994) had solid reasons for concluding after consideration of the
evidence (on a scale vastly exceeding that available in these proceedings) that any legal permission of assistance in suicide would result in
massive erosion of the rights of the vulnerable, flowing from the
pressure of legal principle and consistency and the psychological and
financial conditions of medical practice and health care provision in
general. There was compelling evidence to suggest that once a limited
form of euthanasia was permitted under the law it was virtually
impossible to confine its practice within the necessary limits to protect
the vulnerable (for example, the Dutch Government’s study of deaths
in 1990 recording cases of euthanasia without the patient’s explicit
request).
JUDGMENT
I.

32

Admissibility of the application

The applicant, who is suffering from an incurable, degenerative
disease, argued that fundamental rights under the Convention had
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been violated in her case by the refusal of the Director of Public
Prosecutions to give an undertaking not to prosecute her husband if he
were to assist her to end her life and by the state of English law which
rendered assisted suicide in her case a criminal offence. The Government submitted that the application should be dismissed as manifestly
ill-founded on the grounds either that the applicant’s complaints did
not engage any of the rights invoked by her or that any interferences
with those rights were justified within the exceptions allowed by the
Convention’s provisions.
The Court considers that the application as a whole raises questions
of law which are sufficiently serious that their determination should
depend on an examination of the merits. No other ground for declaring
it inadmissible has been established. The applicant must therefore be
declared admissible. Pursuant to Article 29(3) of the Convention, the
Court will now consider the merits of the applicant’s complaints.
II.

34

27

Alleged violation of Article 2 of the Convention

Article 2 of the Convention provides as relevant:
1. Everyone’s right to life shall be protected by law. No one shall be
deprived of his life intentionally save in the execution of a sentence of a
court following his conviction of a crime for which this penalty is provided
by law.
2. Deprivation of life shall not be regarded as inflicted in contravention of
this article when it results from the use of force which is no more than
absolutely necessary:
(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person
lawfully detained;
(c) in action lawfully taken for the purpose of quelling a riot or
insurrection.

A.
1.
35

The parties’ submissions
The applicant

The applicant submitted that permitting her to be assisted in
committing suicide would not be in conflict with Article 2 of the
Convention, otherwise those counties in which assisted suicide was not
unlawful would be in breach of this provision. Futhermore, Article 2
protected not only the right to life but also the right to choose whether
or not to go on living. It protected the right to life and not life itself,
while the sentence concerning deprivation of life was directed towards
protecting individuals from third parties, namely the State and public
authorities, not from themselves. Article 2 therefore acknowledged
that it was for the individual to choose whether or not to go on living
and protected her right to die to avoid inevitable suffering and
indignity as the corollary of the right to life. In so far as the KEENAN case
referred to by the Government indicated that an obligation could arise
for prison authorities to protect a prisoner who tried to take his own
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life, the obligation only arose because he was a prisoner and lacked,
due to his mental illness, the capacity to take a rational decision to end
his life.5
2.
36

The Government

The Government submitted that the applicant’s reliance on Article
2 was misconceived being unsupported by direct authority and being
inconsistent with existing authority and with the language of the
provision. Article 2, guaranteeing one of the most fundamental rights,
imposed primarily a negative obligation. Though it had in some cases
been found to impose positive obligations, this concerned steps
appropriate to safeguard life. In previous cases, the Government’s
responsibility under Article 2 to protect a prisoner had not been
affected by the fact that he committed suicide6 and it had also been
recognised that the State was entitled to force-feed a prisoner on
hunger strike.7 The wording of Article 2 expressly provided that
no-one should be deprived of their life intentionally, save in strictly
limited circumstances which did not apply in the present case. The
right to die was not the corollary but the antithesis of the right to life.
B.

The Court’s assessment

37

The Court’s case law accords pre-eminence to Article 2 as one of the
most fundamental provisions of the Convention.8 It safeguards the
right to life, without which enjoyment of any of the other rights and
freedoms in the Convention is rendered nugatory. It sets out the
limited circumstances when deprivation of life may be justified and the
Court has applied a strict scrutiny when those exceptions have been
invoked by respondent Governments.9
38
The text of Article 2 expressly regulates the deliberate or intended
use of lethal force by State agents. It has been interpreted however as
covering not only intentional killing but also the situations where it is
permitted to “use force” which may result, as an unintended outcome,
in the deprivation of life.10 The Court has further held that the first
sentence of Article 2(1) enjoins the State not only to refrain from the
intentional and unlawful taking of life, but also to take appropriate
steps to safeguard the lives of those within its jurisdiction.11 This
obligation extends beyond a primary duty to secure the right to life by
putting in place effective criminal-law provisions to deter the commission of offences against the person backed up by law-enforcement
machinery for the prevention, suppression and sanctioning of breaches
5

v. UNITED KINGDOM: (2001) 33 E.H.R.R. 38.
ibid.
7
X v. GERMANY: (1984) 7 E.H.R.R. 152.
8
McCANN AND OTHERS v. UNITED KINGDOM: (1996) 21 E.H.R.R. 97, paras 146–147.
9
ibid., paras 149–150.
10
ibid., para. 148.
11
LCB v. UNITED KINGDOM: (1999) 27 E.H.R.R. 212, para. 36.
6

KEENAN
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of such provisions; it may also imply in certain well-defined circumstances a positive obligation on the authorities to take preventive
operational measures to protect an individual whose life is at risk from
the criminal acts of another individual.12 More recently, in the case of
KEENAN v. UNITED KINGDOM, Article 2 was found to apply to the
situation of a mentally ill prisoner who disclosed signs of being a
suicide risk.13
39
The consistent emphasis in all the cases before the Court has been
the obligation of the State to protect life. The Court is not persuaded
that “the right to life” guaranteed in Article 2 can be interpreted as
involving a negative aspect. While, for example, in the context of
Article 11 of the Convention, the freedom of association was found to
involve not only a right to join an association but a corresponding right
not to be forced to join an association, the Court observes that the
notion of a freedom implies some measure of choice as to its exercise.14
Article 2 of the Convention is phrased in different terms. It is
unconcerned with issues to do with the quality of living or what a
person chooses to do with his or her life. To the extent that these
aspects are recognised as so fundamental to the human condition that
they require protection from State interference, they may be reflected
in the rights guaranteed by other Articles of the Convention, or in
other international human rights instruments. Article 2 cannot,
without a distortion of language, be interpreted as conferring the
diametrically opposite right, namely a right to die; nor can it create a
right to self-determination in the sense of conferring on an individual
the entitlement to choose death rather than life.
40
The Court accordinly finds that no right to die, whether at the hands
of a third person or with the assistance of a public authority, can be
derived from Article 2 of the Convention. It is confirmed in this view by
the recent Recommendation 1418 (1999) of the Parliamentary
Assembly of the Council of Europe.15
41
The applicant has argued that a failure to acknowledge a right to die
under the Convention would place those countries which do permit
assisted suicide in breach of the Convention. It is not for the Court in
this case to attempt to assess whether or not the state of law in any
other country fails to protect the right to life. As it recognised in the
case of KEENAN, the measures which may reasonably be taken to
protect a prisoner from self-harm will be subject to the restraints
imposed by other provisions of the Convention, such as Articles 5 and
8 of the Convention, as well as more general principles of personal
autonomy.16 Similarly, the extent to which a State permits, or seeks to
12

OSMAN v. UNITED KINGDOM: (1998) 29 E.H.R.R. 245, para. 115; KILIÇ v. TURKEY:
(2001) 33 E.H.R.R. 58, paras 62 and 76.
13
loc. cit., para. 91.
14
YOUNG, JAMES AND WEBSTER v. UNITED KINGDOM: (1981) 4 E.H.R.R. 38, para. 52.
15
Para. 2 above.
16
Para. 91.

AB 475

30

42

PRETTY v. UNITED KINGDOM

regulate, the possibility for the infliction of harm on individuals at
liberty, by their own or another’s hand, may raise conflicting considerations of personal freedom and the public interest that can only be
resolved on examination of the concrete circumstances of the case.17
However, even if circumstances prevailing in a particular country
which permitted assisted suicide were found not to infringe Article 2 of
the Convention, that would not assist the applicant in this case, where
the very different proposition—that the United Kingdom would be in
breach of its obligations under Article 2 if it did not allow assisted
suicide—has not been established.
The Court finds that there has been no violation of Article 2 of the
Convention.
III.

43

Alleged violation of Article 3 of the Convention

Article 3 of the Convention provides:
No one shall be subjected to torture or to inhuman or degrading
treatment or punishment.

A.
1.
44

45

The parties’ submissions
The applicant

Before the Court, the applicant focused her complaints principally
under Article 3 of the Convention. She submitted that the suffering
which she faced qualified as degrading treatment under Article 3 of the
Convention. She suffered from a terrible, irreversible disease in its
final stages and she would die in an exceedingly distressing and
undignified manner as the muscles which controlled her breathing and
swallowing weakened to the extent that she would develop respiratory
failure and pneumonia. While the Government was not directly
responsible for that treatment, it was established under the Court’s
case law that under Article 3 the state owed to its citizens not only a
negative obligation to refrain from inflicting such treatment but also a
positive obligation to protect people from it. In this case, this
obligation was to take steps to protect her from the suffering which she
would otherwise have to endure.
The applicant argued that there was no room under Article 3 of the
Convention for striking a balance between her right to be protected
from degrading treatment and any competing interest of the community, as the right was an absolute one. In any event, the balance
struck was disproportionate as English law imposed a blanket ban on
assisting suicide regardless of the individual circumstances of the case.
17

See, mutatis mutandis, LASKEY, JAGGARD AND BROWN v.UNITED KINGDOM: (1997) 24
E.H.R.R. 39.
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As a result of this blanket ban, the applicant had been denied the right
to be assisted by her husband in avoiding the suffering awaiting her
without any consideration having been given to the unique facts of her
case, in particular that her intellect and capacity to make decisions
were unimpaired by the disease, that she was neither vulnerable nor in
need of protection, that her imminent death could not be avoided, that
if the disease ran its course she would endure terrible suffering and
indignity and that no-one else was affected by her wish for her husband
to assist her save for him and their family who were wholly supportive
of her decision. Without such consideration of the facts of the case, the
rights of the individual could not be protected.
The applicant also disputed that there was any scope for allowing
any margin of appreciation under Article 3 of the Convention, though
if there was, the Government could not be entitled to rely on such a
margin in defence of a statutory scheme operated in such a way as to
involve no consideration of her concrete circumstances. The applicant
rejected as offensive the assertion of the Government that all those
who were terminally ill or disabled and contemplating suicide were by
definition vulnerable and that a blanket ban was necessary so as to
protect them. Any concern as to protecting those who were vulnerable
could be met by providing a scheme whereby assisted suicide was
lawful provided that the individual in question could demonstrate that
she had the capacity to come to such a decision and was not in need of
protection.
2.

47

48

31

The Government

The Government submitted that Article 3 was not engaged in this
case. The primary obligation imposed by this provision was negative:
the State must not inflict torture or inhuman or degrading treatment or
punishment. The applicant’s case was based rather on alleged positive
obligations. The Court’s case law indicated that where positive
obligations arose they were not absolute but must be interpreted in
such a way as not to impose an impossible or disproportionate burden
on the authorities. Positive obligations had hitherto found to arise in
three situations: where the State was under a duty to protect the health
of a person deprived of liberty, where the State was required to take
steps to ensure that persons within its jurisdiction were not subjected to
torture or other prohibited treatment at the hands of private individuals and where the State proposed to take action in relation to an
individual which would result in the infliction by another of inhuman
or degrading treatment on him. None of these circumstances were
relevant in the applicant’s case, as she was not being mistreated by
anyone, she was not complaining about the absence of medical
treatment and no State action was being taken against her.
Even if Article 3 was engaged, it did not confer a legally enforceable
right to die. In assessing the scope of any positive obligation, it was
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appropriate to have regard to the margin of appreciation properly
afforded to the State in maintaining section 2 of the Suicide Act 1961.
The Government submitted that the prohibition on assisted suicide
struck a fair balance between the rights of the individual and the
interests of the community, in particular as it properly respected the
sanctity of life and pursued a legitimate objective, namely protecting
the vulnerable; the matter had been carefully considered over the
years by the Criminal Law Revision Committee and the House of
Lords Select Committee on Medical Ethics; there were powerful
arguments, and some evidence, to suggest that legalising voluntary
euthanasia led inevitably to the practice of involuntary euthanasia; and
the State had an interest in protecting the lives of the vulnerable, in
which context they argued that anyone contemplating suicide would
necessarily be psychologically and emotionally vulnerable, even if they
were physically fit while those with disabilities might be in a more
precarious position as being unable effectively to communicate their
views. There was furthermore a general consensus in Council of
Europe countries, assisted suicide and consensual killing being unlawful in all countries except the Netherlands. This consensus was
reflected also in other jurisdictions outside Europe.
B.

The Court’s assessment

49

Article 3 of the Convention, together with Article 2, must be
regarded as one of the most fundamental provisions of the Convention
and as enshrining core values of the democratic societies making up the
Council of Europe.18 In contrast to the other provisions in the
Convention, it is cast in absolute terms, without exception or proviso,
or the possibility of derogation under Article 15 of the Convention.
50
An examination of the Court’s case law indicates that Article 3 has
been most commonly applied in contexts in which the risk to the
individual of being subjected to any of the proscribed forms of
treatment emanated from intentionally inflicted acts of State agents or
public authorities.19 It may be described in general terms as imposing a
primarily negative obligation on States to refrain from inflicting
serious harm on persons within their jurisdiction. However, in light of
the fundamental importance of Article 3, the Court has reserved to
itself sufficient flexibility to address the application of that Article in
other situations that might arise.20
51
In particular, the Court has held that the obligation on the High
Contracting Parties under Article 1 of the Convention to secure to
everyone within the jurisdiction the rights and freedoms defined in the
Convention, taken together with Article 3, requires States to take
measures designed to ensure that individuals within their jurisdiction
18
19

25.
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are not subjected to torture or inhuman and degrading treatment or
punishment, including such treatment administered by private individuals.21 A positive obligation on the State to provide protection against
inhuman or degrading treatment has been found to arise in a number
of cases: see, for example, the above-cited A v. UNITED KINGDOM where
the child applicant had been caned by his stepfather, and Z AND OTHERS
v. UNITED KINGDOM,22 where four child applicants were severely abused
and neglected by their parents. It also imposes requirements on State
authorities to protect the health of persons deprived of liberty.23
52
As regards the types of “treatment” which fall within the scope of
Article 3 of the Convention, the Court’s case law refers to “illtreatment” that attains a minimum level of severity and involves actual
bodily injury or intense physical or mental suffering.24 Where treatment humiliates or debases an individual showing a lack of respect for,
or diminishing, his or her human dignity or arouses feelings of fear,
anguish or inferiority capable of breaking an individual’s moral and
physical resistance, it may be characterised as degrading and also fall
within the prohibition of Article 3.25 The suffering which flows from
naturally occurring illness, physical or mental, may be covered by
Article 3, where it is, or risks being, exacerbated by treatment, whether
flowing from conditions of detention, expulsion or other measures, for
which the authorities can be held responsible.26
53
In the present case, it is beyond dispute that the respondent
Government has not, itself, inflicted any ill-treatment on the applicant.
Nor is there any complaint that the applicant is not receiving adequate
care from the State medical authorities. The situation of the applicant
is therefore not comparable with the case of D v. UNITED KINGDOM, in
which an AIDS sufferer was threatened with removal from the United
Kingdom to the island of St Kitts where no effective medical or
palliative treatment treatment for his illness was available and he
would have been exposed to the risk of dying under most distressing
circumstances. The responsibility of the State would have been
engaged by its act (“treatment”) of removing him in those
circumstances. There is no comparable act or “treatment” on the part
of the United Kingdom in the present case.
54
The applicant claims rather that the refusal of the DPP to give an
undertaking not to prosecute her husband if he assists her to commit
21

v. UNITED KINGDOM: (1998) 27 E.H.R.R. 611, para. 22.
v. UNITED KINGDOM: (2001) 34 E.H.R.R. 3.
23
See, KEENAN v. UNITED KINGDOM, loc. cit., concerning the lack of effective medical
care of a mentally ill prisoner who committed suicide, also App. No. 30210/96, KUDLA v.
POLAND, 26 October 2000, para. 94.
24
IRELAND v. UNITED KINGDOM, loc. cit., para. 167; V v. UNITED KINGDOM: (2000) 30
E.H.R.R. 121, para. 71.
25
See amongst recent authorities, PRICE v. UNITED KINGDOM: (2002) 34 E.H.R.R. 53,
paras 24–30; App. No. 44558/98, VALASINAS v. LITHUANIA, 24 July 2001, para. 117.
26
D v. UNITED KINGDOM, loc cit.; KEENAN v. UNITED KINGDOM, loc. cit.; BENSAID v. UNITED
KINGDOM: (2001) 33 E.H.R.R. 10.
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suicide and the criminal law prohibition on assisted suicide discloses
inhuman and degrading treatment for which the State is responsible as
it will thereby be failing to protect her from the suffering which awaits
her as her illness reaches its ultimate stages. This claim however places
a new and extended construction on the concept of treatment, which,
as found by the House of Lords, goes beyond the ordinary meaning of
the word. While the Court must take a dynamic and flexible approach
to the interpretation of the Convention, which is a living instrument,
any interpretation must also accord with the fundamental objectives of
the Convention and its coherence as a system of human rights
protection. Article 3 must be construed in harmony with Article 2,
which hitherto has been associated with it as reflecting basic values
respected by democratic societies. As found above, Article 2 of the
Convention is first and foremost a prohibition on the use of lethal force
or other conduct which might lead to the death of a human being and
does not confer any claim on an individual to require a State to permit
or facilitate his or her death.
The Court cannot but be sympathetic to the applicant’s apprehension that without the possibility of ending her life she faces the prospect
of a distressing death. It is true that she is unable to commit suicide
herself due to physical incapacity and that the state of law is such that
her husband faces the risk of prosecution if he renders her assistance.
Nonetheless, the positive obligation on the part of the State which is
invoked in the present case would not involve the removal or
mitigation of harm by, for instance, preventing any ill-treatment by
public bodies or private individuals or providing improved conditions
or care. It would require that the State sanction actions intended to
terminate life, an obligation that cannot be derived from Article 3 of
the Convention.
The Court therefore concludes that no positive obligation arises
under Article 3 of the Convention to require the respondent Government either to give an undertaking not to prosecute the applicant’s
husband if he assists her to commit suicide or to provide a lawful
opportunity for any other form of assisted suicide. There has,
accordingly, been no violation of this provision.
III.

57

Alleged violation of Article 8 of the Convention

Article 8 of the Convention provides as relevant:
1. Everyone has the right to respect for his private and family life . . .
2. There shall be no interference by a public authority with the exercise of
this right except such as is in accordance with the law and is necessary in a
democratic society in the interests of national security, public safety or
the economic well-being of the country, for the prevention of disorder or
crime, for the protection of health or morals, or for the protection of the
rights and freedoms of others.
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1.
58

59

The applicant

The Government

The Government argued that the rights under Article 8 were not
engaged as the right to private life did not include a right to die. It
covered the manner in which a person conducted her life, not the
manner in which she departed from it. Otherwise, the alleged right
would extinguish the very benefit on which it was based. Even if it was
wrong on this, any interference with rights under Article 8 would be
fully justified. The State was entitled, within its margin of appreciation,
to determine the extent to which individuals could consent to the
infliction of injuries on themselves and so was even more clearly
entitled to determine whether a person could consent to being killed.
B.

The Court’s assessment
1.

61

The parties’ submissions

The applicant argued that, while the right to self-determination ran
like a thread through the Convention as a whole, it was Article 8 in
which that right was most explicitly recognised and guaranteed. It was
clear that the right to self-determination encompassed the right to
make decisions about one’s body and what happened to it. She
submitted that this included the right to choose when and how to die
and that nothing could be more intimately connected to the manner in
which a person conducted her life than the manner and timing of her
death. It followed that the DPP’s refusal to give an undertaking and the
State’s blanket ban on assisted suicide interfered with her rights under
Article 8(1).
The applicant argued that there must be particularly serious reasons
for interfering with such an intimate part of her private life. However,
the Government had failed to show that the interference was justified
as no consideration had been given to her individual circumstances.
She referred here to the arguments also raised in the context of Article
3 of the Convention above.27
2.

60

35

Applicability of Article 8(1) of the Convention

As the Court has had previous occasion to remark, the concept of
“private life” is a broad term not susceptible to exhaustive definition. It
covers the physical and psychological integrity of a person.28 It can
sometimes embrace aspects of an individual’s physical and social
identity.29 Elements such as, for example, gender identification, name
and sexual orientation and sexual life fall within the personal sphere
27

Paras 45–46 above.
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protected by Article 8.30 Article 8 also protects a right to personal
development, and the right to establish and develop relationships with
other human beings and the outside world.31 Though no previous case
has established as such any right to self-determination as being
contained in Article 8 of the Convention, the Court considers that the
notion of personal autonomy is an important principle underlying the
interpretation of its guarantees.
62
The Government has argued that the right to private life cannot
encapsulate a right to die with assistance, such being a negation of the
protection that the Convention was intended to provide. The Court
would observe that the ability to conduct one’s life in a manner of one’s
own choosing may also include the opportunity to pursue activities
perceived to be of a physically or morally harmful or dangerous nature
for the individual concerned. The extent to which a State can use
compulsory powers or the criminal law to protect people from the
consequences of their chosen lifestyle has long been a topic of moral
and jurisprudential discussion, the fact that the interference is often
viewed as trespassing on the private and personal sphere adding to the
vigour of the debate. However, even where the conduct poses a danger
to health, or arguably, where it is of a life-threatening nature, the
case-law of the Convention institutions has regarded the State’s
imposition of compulsory or criminal measures as impinging on the
private life of the applicant within the scope of Article 8(1) and
requiring justification in terms of the second paragraph.32
63
While it might be pointed out that death was not the intended
consequence of the applicants’ conduct in the above situations, the
Court does not consider that this can be a decisive factor. In the sphere
of medical treatment, the refusal to accept a particular treatment
might, inevitably, lead to a fatal outcome, yet the imposition of medical
treatment, without the consent of a mentally competent adult patient,
would interfere with a person’s physical integrity in a manner capable
of engaging the rights protected under Article 8(1) of the Convention.
As recognised in domestic case law, a person may claim to exercise a
choice to die by declining to consent to treatment which might have the
effect of prolonging his life.33
64
In the present case, though medical treatment is not an issue, the
applicant is suffering from the devastating effects of a degenerative
disease which will cause her condition to deteriorate further and
30

See, for example, B v. FRANCE: (1993) 16 E.H.R.R. 1, para. 63; BURGHARTZ v.
(1994) 18 E.H.R.R. 101, para. 24; DUDGEON v. UNITED KINGDOM: (1982) 4
E.H.R.R. 149, para. 41; LASKEY, JAGGARD AND BROWN v. UNITED KINGDOM, loc. cit., para.
36.
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(1996) 21 E.H.R.R. 83, para. 45.
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increase her physical and mental suffering. She wishes to mitigate that
suffering by exercising a choice to end her life with the assistance of her
husband. As stated by Lord Hope, the way she choose to pass the
closing moments of her life is part of the act of living, and she has a right
to ask that this too must be respected.34
65
The very essence of the Convention is respect for human dignity and
human freedom. Without in any way negating the principle of sanctity
of life protected under the Convention, the Court considers that it is
under Article 8 that notions of the quality of life take on significance. In
an era of growing medical sophistication combined with longer life
expectancies, many people are concerned that they should not be
forced to linger on in old age or in states of advanced physical or mental
decrepitude which conflict with strongly held ideas of self and personal
identity.
66
In the case of RODRIGUEZ v. ATTORNEY GENERAL OF CANADA,35 which
concerned a not dissimilar situation to the present, the majority
opinion of the Supreme Court considered that the prohibition on the
appellant in that case from receiving assistance in suicide contributed
to her distress and prevented her from managing her death. This
deprived her of autonomy and required justification under principles
of fundamental justice. Although the Canadian court was considering
a provision of the Canadian Charter framed in different terms from
those of Article 8 of the Convention, comparable concerns arose
regarding the principle of personal autonomy in the sense of the right
to make choices about one’s own body.
67
The applicant in this case is prevented by law from exercising her
choice to avoid what she considers will be an undignified and
distressing end to her life. The Court is not prepared to exclude that
this constitutes an interference with her right to respect for private life
as guaranteed under Article 8(1) of the Convention. It considers below
whether this interference conforms with the requirements of the
second paragraph of Article 8.
2.

Compliance with Article 8(2) of the Convention

68

An interference with the exercise of an Article 8 right will not be
compatible with Article 8(2) unless it is “in accordance with the law”,
has an aim or aims that is or are legitimate under that paragraph and is
“necessary in a democratic society” for the aforesaid aim or aims.36
69
The only issue arising from the arguments of the parties is the
necessity of any interference, it being common ground that the
restriction on assisted suicide in this case was imposed by law and in
pursuit of the legitimate aim of safeguarding life and thereby
protecting the rights of others.
34
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70

According to the Court’s established case law, the notion of
necessity implies that the interference corresponds to a pressing social
need and, in particular, that it is proportionate to the legitimate aim
pursued; in determining whether an interference is “necessary in a
democratic society”, the Court will take into account that a margin of
appreciation is left to the national authorities, whose decision remains
subject to review by the Court for conformity with the requirements of
the Convention. The margin of appreciation to be accorded to the
competent national authorities will vary in accordance with the nature
of the issues and the importance of the interests at stake.
71
The Court recalls that the margin of appreciation has been found to
be narrow as regards interferences in the intimate area of an
individual’s sexual life.37 Though the applicant has argued that there
must therefore be particularly compelling reasons for the interference
in her case, the Court does not find that the matter under consideration
in this case can be regarded as of the same nature, or as attracting the
same reasoning.
72
The parties’ arguments have focused on the proportionality of the
interference as disclosed in the applicant’s case. The applicant
attacked in particular the blanket nature of the ban on assisted suicide
as failing to take into account her situation as a mentally competent
adult who knows her own mind, who is free from pressure and who has
made a fully informed and voluntary decision, and therefore cannot be
regarded as vulnerable and requiring protection. This inflexibility
means, in her submission, that she will be compelled to endure the
consequences of her incurable and distressing illness, at a very high
personal cost.
73
The Court would note that although the Government argued that
the applicant, as a person who is both contemplating suicide and
severely disabled, must be regarded as vulnerable, this assertion is not
supported by the evidence before the domestic courts or by the
judgments of the House of Lords which, while emphasising that the law
in the United Kingdom was there to protect the vulnerable, did not find
that the applicant was in that category.
74
Nonetheless, the Court finds, in agreement with the House of Lords
and the majority of the Canadian Supreme Court in the RODRIGUEZ
case, that States are entitled to regulate through the operation of the
general criminal law activities which are detrimental to the life and
safety of other individuals.38 The more serious the harm involved the
more heavily will weigh in the balance considerations of public health
and safety against the countervailing principle of personal autonomy.
The law in issue in this case, section 2 of the 1961 Act, was designed to
safeguard life by protecting the weak and vulnerable and especially
those who are not in a condition to take informed decisions against acts
intended to end life or to assist in ending life. Doubtless the condition
37
38
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of terminally ill individuals will vary. But many will be vulnerable and
it is the vulnerability of the class which provides the rationale for the
law in question. It is primarily for States to assess the risk and the likely
incidence of abuse if the general prohibition on assisted suicides were
relaxed or if exceptions were to be created. Clear risks of abuse do
exist, notwithstanding arguments as to the possibility of safeguards and
protective procedures.
75
The applicant’s counsel attempted to persuade the Court that a
finding in this case would not create a general precedent or any risk to
others. It is true that it is not this Court’s role under Article 34 of the
Convention to issue opinions in the abstract but to apply the
Convention to the concrete facts of the individual case. However,
judgments issued in individual cases establish precedents albeit to a
greater or lesser extent and a decision in this case could not, either in
theory or practice, be framed in such a way as to prevent application in
later cases.
76
The Court does not consider therefore that the blanket nature of the
ban on assisted suicide is disproportionate. The Government has
stated that flexibility is provided for in individual cases by the fact that
consent is needed from the DPP to bring a prosecution and by the fact
that a maximum sentence is provided, allowing lesser penalties to be
imposed as appropriate. The Select Committee report indicated that
between 1981 and 1992 in 22 cases in which “mercy killing” was an
issue, there was only one conviction for murder, with a sentence for life
imprisonment, while lesser offences were substituted in the others and
most resulted in probation or suspended sentences.39 It does not
appear to be arbitrary to the Court for the law to reflect the importance
of the right to life, by prohibiting assisted suicide while providing for a
system of enforcement and adjudication which allows due regard to be
given in each particular case to the public interest in bringing a
prosecution, as well as to the fair and proper requirements of
retribution and deterrence.
77
Nor in the circumstances is there anything disproportionate in the
refusal of the DPP to give an advance undertaking that no prosecution
would be brought against the applicant’s husband. Strong arguments
based on the rule of law could be raised against any claim by the
executive to exempt individuals or classes of individuals from the
operation of the law. In any event, the seriousness of the act for which
immunity was claimed was such that the decision of the DPP to refuse
the undertaking sought in the present case cannot be said to be
arbitrary or unreasonable.
78
The Court concludes that the interference in this case may be
justified as “necessary in a democratic society” for the protection of the
rights of others and, accordingly, that there has been no violation of
Article 8 of the Convention.
39
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IV.
79

Alleged violation of Article 9 of the Convention

Article 9 of the Convention provides:
1. Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief and freedom,
either alone or in community with others and in public or private, to
manifest his religion or belief, in worship, teaching, practice and
observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection of
public order, health or morals, or for the protection of the rights and
freedoms of others.

A.
1.
80

The Government

The Government disputed that any issue arose within the scope of
this provision. Article 9 protected freedom of thought, conscience and
religion and the manifestation of those beliefs and did not confer any
general right on individuals to engage in any activities of their choosing
in pursuance of whatever beliefs they may hold. Alternatively, even if
there was any restriction in terms of Article 9(1) of the Convention,
such was justifiable under the second paragraph for the same reasons
as set out in relation to Articles 3 and 8 of the Convention.
B.

82

The applicant

The applicant submitted that Article 9 protected the right to
freedom of thought, which has hitherto included beliefs such as
veganism and pacifism. In seeking the assistance of her husband to
commit suicide, the applicant believed in and supported the notion of
assisted suicide for herself. In refusing to give the undertaking not to
prosecute her husband, the DPP had interfered with this right as had
the United Kingdom in imposing a blanket ban which allowed no
consideration of the applicant’s individual circumstances. For the same
reasons as applied under Article 8 of the Convention, that interference
had not been justified under Article 9(2).
2.

81

The parties’ submissions

The Court’s assessment

The Court does not doubt the firmness of the applicant’s views
concerning assisted suicide but would observe that not all opinions or
convictions constitute beliefs in the sense protected by Article 9(1) of
the Convention. Her claims do not involve a form of manifestation of a
religion or belief, through worship, teaching, practice or observance as
described in the second sentence of the first paragraph. As found by
the Commission, the term “practice” as employed in Article 9(1) does
not cover each act which is motivated or influenced by a religion or
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belief.40 To the extent that the applicant’s views reflect her commitment to the principle of personal autonomy, her claim is a restatement
of the complaint raised under Article 8 of the Convention.
The Court concludes that there has been no violation of Article 9 of
the Convention.
V.

84

41

Alleged violation of Article 14 of the Convention

Article 14 of the Convention provides:
The enjoyment of the rights and freedoms set forth in [the] Convention
shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other
status.

A.
1.
85

The applicant

The applicant submitted that she suffered from discrimination as a
result of being treated in the same way as those whose situations were
significantly different. Although the blanket ban on assisted suicide
applied equally to all individuals, the effect of its application to her
when she was so disabled that she could not end her life without
assistance was discriminatory. She was prevented from exercising a
right enjoyed by others who could end their lives without assistance
because they were not prevented by any disability from doing so. She
was therefore treated substantively differently and less favourably
than those others. As the only justification offered by the Government
for the blanket ban was the need to protect the vulnerable and as the
applicant was not vulnerable or in need of protection, there was no
reasonable or objective justification for this difference in treatment.
2.

86

The parties’ submissions

The Government

The Government argued that Article 14 of the Convention did not
come into play as her complaints did not engage any of the substantive
rights invoked by her. Alternatively, there was no discrimination as the
applicant could not be regarded as being in a relevantly similar
situation to those who were able to take their own lives without
assistance. Even assuming Article 14 was in issue, section 2(1) of the
Suicide Act 1961 was not discriminatory as domestic law conferred no
right to commit suicide and the policy of the law was firmly against
suicide. The policy of the criminal law was to give weight to personal
circumstances either at the stage of considering whether or not to
prosecute or in the event of conviction, when penalty was to be
considered. Furthermore, there was clear reasonable and objective
40
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justification for any alleged difference in treatment, reference being
made to the arguments advanced under Articles 3 and 8 of the
Convention.
B.

The Court’s assessment

87

The Court has found above that the applicant’s rights under Article
8 of the Convention were engaged.41 It must therefore consider the
applicant’s complaints that she has been discriminated against in the
enjoyment of the rights guaranteed under that provision in that
domestic law permits able-bodied persons to commit suicide yet
prevents an incapacitated person from receiving assistance in committing suicide.
88
For the purposes of Article 14 a difference in treatment between
persons in analogous or relevantly similar positions is discriminatory if
it has no objective and reasonable justification, that is if it does not
pursue a legitimate aim or if there is not a reasonable relationship of
proportionality between the means employed and the aim sought to be
realised. Moreover, the Contracting States enjoy a margin of appreciation in assessing whether and to what extent differences in otherwise
similar situations justify a different treatment.42 Discrimination may
also arise where States without an objective and reasonable justification fail to treat differently persons whose situations are significantly
different.43
89
Even if the principle derived from the THLIMMENOS case is applied to
the applicant’s situation however, there is, in the Court’s view,
objective and reasonable justification for not distinguishing in law
between those who are and those who are not physically capable of
committing suicide. Under Article 8 of the Convention, the Court has
found that there are sound reasons for not introducing into the law
exceptions to cater for those who are deemed not to be vulnerable.44
Similar cogent reasons exist under Article 14 for not seeking to
distinguish between those who are able and those who are unable to
commit suicide unaided. The borderline between the two categories
will often be a very fine one and to seek to build into the law an
exemption for those judged to be incapable of committing suicide
would seriously undermine the protection of life which the 1961 Act
was intended to safeguard and greatly increase the risk of abuse.
90
Consequently, there has been no violation of Article 14 in the
present case.
For these reasons, THE COURT unanimously
1. Declares the application admissible;
41
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2. Holds that there has been no violation of Article 2
Convention;
3. Holds that there has been no violation of Article 3
Convention;
4. Holds that there has been no violation of Article 8
Convention;
5. Holds that there has been no violation of Article 9
Convention;
6. Holds that there has been no violation of Article 14
Convention.
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1

In the case of Mikulić v. Croatia,
The European Court of Human Rights (First Section), sitting as a
Chamber composed of:
Mr C.L. ROZAKIS, President,
Mrs F. TULKENS,
Mr P. LORENZEN,
Mrs N. VAJIĆ,
Mr E. LEVITS,
Mr A. KOVLER,
Mr V. ZAGREBELSKY, judges,
and Mr E. FRIBERGH, Section Registrar,
Having deliberated in private on 17 January 2002,
Delivers the following judgment, which was adopted on that date:

PROCEDURE
1. The case originated in an application (no. 53176/99) against the
Republic of Croatia lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(“the Convention”) by a Croatian national, Ms Montana Lorena Mikulić
(“the applicant”), on 9 October 1999.
2. The applicant was represented before the Court by Mr Hanžeković
and Mr Radaković, lawyers practising in Zagreb. The Croatian Government
(“the Government”) were represented by their Agent, Ms L. LukinaKarajković.
3. The applicant alleged, in particular, that the proceedings concerning
her paternity claim had failed to meet the “reasonable time” requirement,
that her right to respect for her private and family life had been violated
owing to the excessive length of those proceedings and that she had no
effective remedy for speeding up the proceedings or ensuring the
appearance of the defendant in court.
4. The application was allocated to the Fourth Section of the Court
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that
would consider the case (Article 27 § 1 of the Convention) was constituted
as provided in Rule 26 § 1.
5. By a decision of 7 December 2000 (Rule 54 § 4), the Chamber
declared the application partly admissible [Note by the Registry. The Court's
decision is obtainable from the Registry].
6. The applicant and the Government each filed observations on the
merits (Rule 59 § 1). The Court decided, after consulting the parties, that no
hearing on the merits was required (Rule 59 § 2 in fine). The parties replied
in writing to each other's observations.
7. On 7 November 2001 the application was allocated to the First
Section. Within that Section, the Chamber that would consider the case
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(Article 27 § 1 of the Convention) was constituted as provided in Rule 26
§ 1.

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE
8. The applicant is a child born out of wedlock on 25 November 1996.
On 30 January 1997 the applicant and her mother filed a civil suit against
H.P. before the Zagreb Municipal Court (Općinski sud u Zagrebu) in order
to establish paternity.
9. At the hearing on 17 June 1997 the Municipal Court pronounced
judgment by default against the defendant. The adoption of such a
judgment, however, is expressly prohibited by the Marriage and Family Act
(Zakon o braku i porodičnim odnosima – 1977, 1980, 1982, 1984, 1987,
1989, 1990, 1992 and 1999) in “civil-status matters” (statusni sporovi). On
1 July 1997 the defendant appealed against that judgment.
10. At the hearing on 6 October 1997 the Zagreb Municipal Court
annulled its own judgment. The next hearing was scheduled for 9 December
1997.
11. Meanwhile, H.P. filed a motion accusing the presiding judge of bias,
which was allowed on 27 January 1998 by the President of the Zagreb
Municipal Court. Consequently, on 23 February 1998 the case was
transferred to another judge.
12. The hearing scheduled for 18 June 1998 was adjourned owing to the
absence of H.P.'s counsel.
13. The hearing scheduled for 14 July 1998 was adjourned as H.P.'s
counsel had died.
14. At the hearing on 14 October 1998 H.P.'s new counsel argued that
the applicant's mother had had relations with persons other than H.P. at the
relevant time (exceptio plurium concubentium) and invited the court to
summon several witnesses.
15. At the hearing on 21 January 1999 only two witnesses were heard, as
the other witnesses failed to appear.
16. At the next hearing on 18 March 1999 the court ordered a DNA
blood test. The appointment at the relevant clinic was scheduled for 21 May
1999, but H.P. failed to appear.
17. The next appointment was scheduled for 18 June 1999, but H.P.
informed the court that he would be absent from 1 June 1999 until
15 September 1999.
18. On 19 July 1999 the court ordered another appointment for the blood
test, which was scheduled for 27 September 1999, but H.P. again failed to
appear.
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19. On 13 October 1999 the court ordered a fourth appointment,
scheduled for 22 October 1999, but H.P. informed the court that he would
be absent that day.
20. On 28 November 1999 the court ordered a fifth appointment,
scheduled for 6 December 1999, and once again H.P. failed to appear.
21. The next hearing scheduled for 17 February 2000 was adjourned as
H.P. did not appear.
22. At the hearing on 29 February 2000 the court heard testimonies from
the parties and scheduled the sixth appointment for the DNA tests for
25 April 2000, at which H.P. failed to appear.
23. The next hearing, scheduled for 5 June 2000, was adjourned, as H.P.
did not appear.
24. On 12 July 2000 the court concluded the trial.
25. On 3 October 2000 the applicant's counsel received the Municipal
Court's judgment of 12 July 2000 establishing the defendant's paternity and
granting the applicant maintenance. The first-instance court found that the
fact that the defendant had been avoiding DNA tests supported the
applicant's claim. On 27 November 2000 H.P. appealed against the
judgment.
26. On 3 April 2001 the Zagreb County Court (Županijski sud u
Zagrebu) quashed the first-instance judgment and remitted the case for
retrial. The appellate court found that the first-instance court had failed to
establish all the relevant evidence and that H.P.'s paternity could not have
been established primarily on his avoidance of DNA tests. It ordered the
first-instance court to hear several witnesses who, as alleged by H.P., had
had intimate relationships with the applicant's mother during the critical
period.
27. On 15 May and 13 July 2001 the applicant requested the President of
the Supreme Court to speed up the proceedings.
28. The hearings scheduled for 26 July and 30 August 2001 in the
Zagreb Municipal Court were adjourned because H.P. and his counsel did
not appear.
29. At the hearing on 27 September 2001 H.P.'s counsel accused the
presiding judge of bias.
30. On 19 November 2001 the court of first instance concluded the trial
and gave judgment, establishing the defendant's paternity and granting the
applicant maintenance. It found that H.P.'s avoidance of DNA tests
corroborated the applicant's mother's testimony that H.P. was the applicant's
father.
31. On 7 December 2001 the applicant filed an appeal against the firstinstance judgment, objecting to the amount of maintenance H.P. would have
to pay her. H.P. also appealed against the judgment.
32. It appears that the proceedings are currently pending before the
appellate court.
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II. RELEVANT DOMESTIC LAW
33. Section 8 of the Civil Procedure Act (Zakon o građanskom postupku
– Official Gazette nos. 53/1991, 91/1992 and 112/1999) provides that courts
are to determine civil matters according to their own discretion after
carefully assessing all the evidence presented individually and as a whole
and taking into consideration the results of the overall proceedings.
34. Section 59(4) of the Constitutional Act on the Constitutional Court
(which entered into force on 24 September 1999 – “the Constitutional Court
Act” (Ustavni zakon o Ustavnom sudu)) reads as follows:
“The Constitutional Court may, exceptionally, examine a constitutional complaint
prior to exhaustion of other available remedies, if it is satisfied that a contested act, or
failure to act within a reasonable time, grossly violates a party's constitutional rights
and freedoms and that, if it does not act, a party will risk serious and irreparable
consequences.”

THE LAW
I. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
35. The applicant alleged that the proceedings to establish H.P.'s
paternity had not been concluded within a reasonable time, as required by
Article 6 § 1 of the Convention, the relevant part of which reads:
“In the determination of his civil rights and obligations ..., everyone is entitled to a
... hearing within a reasonable time by [a] ... tribunal ...”

A. Period to be taken into account
36. The Court observes that the proceedings commenced on
30 January 1997, when the applicant lodged a civil action to have H.P.'s
paternity established by the Zagreb Municipal Court. However, the period
which falls within the Court's jurisdiction did not begin on that date, but on
6 November 1997, after the Convention entered into force in respect of
Croatia (see Foti and Others v. Italy, judgment of 10 December 1982,
Series A no. 56, pp. 18-19, § 53). The proceedings are currently pending
before the appellate court. Thus they have so far lasted about five years, of
which a period of about four years and two months falls to be examined by
the Court.
37. The Court further notes that, in order to determine the
reasonableness of the length of time in question, regard must also be had to
the state of the case on 5 November 1997 (see, among other authorities,
Styranowski v. Poland, judgment of 30 October 1998, Reports of Judgments

AB 495

MIKULIĆ v. CROATIA JUDGMENT

5

and Decisions 1998-VIII). In this connection, the Court notes that at the
time when the Convention came into force in respect of Croatia the
proceedings had lasted nine months.
B. Applicable criteria
38. The Court reiterates that the reasonableness of the length of
proceedings must be assessed in the light of the circumstances of the case
and having regard to the criteria laid down in the Court's case-law, in
particular the complexity of the case, the conduct of the applicant and of the
relevant authorities, and the importance of what is at stake for the applicant
in the litigation (see, as recent authorities, Humen v. Poland [GC],
no. 26614/95, § 60, 15 October 1999, and Horvat v. Croatia, no. 51585/99,
§ 52, ECHR 2001-VIII).
C. Submissions of the parties
39. The Government submitted that special urgency was required in
family proceedings. However, such proceedings were of a delicate nature
due to the relationship between the parties involved. One of the principles of
civil proceedings was that the courts enjoyed discretionary power to
evaluate all relevant evidence and reach their conclusion as to the facts of
the case. In this connection, the Government contended that in the present
case the court had assessed the facts on the basis of the evidence produced
by the parties.
40. As to the behaviour of the applicant, they contended that she had
contributed to the extended length of the proceedings since, even though she
had asked the court to carry out a medical assessment and blood analysis in
her initial claim, she had not specifically asked that DNA tests be carried
out until the proceedings had already lasted ten months. In addition, she had
not submitted further evidence until February 2000.
41. The applicant contested the Government's submissions and argued
that in her initial claim she had proposed that the blood analysis be carried
out and that DNA tests were part of such an analysis.
42. As to the conduct of the courts, the Government submitted that the
court had been prevented from proceeding speedily with the case as a result
of the behaviour of the defendant, who had repeatedly ignored appointments
for DNA tests and failed to attend court hearings.
43. The applicant argued that it had been for the court to ensure that the
defendant complied with its orders. She further argued that the court had
adopted a judgment by default, in breach of the provisions governing
paternity disputes, and had thus provoked a delay in the proceedings,
allowing the defendant to ask for the removal of the presiding judge. Eight
months had elapsed between the adoption of the judgment and the date on
which the judgment was quashed and the case transferred to another judge.
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D. The Court's assessment
44. The Court reiterates that particular diligence is required in cases
concerning civil status and capacity (see Bock v. Germany, judgment of
29 March 1989, Series A no. 150, p. 23, § 49). In view of what was at stake
for the applicant in the present case, that is her right to have her paternity
established or refuted and thus to have her uncertainty as to the identity of
her natural father eliminated, the Court considers that the competent
national authorities were required by Article 6 § 1 to act with particular
diligence in ensuring the progress of the proceedings.
45. The Court notes that in the period to be taken into account the
proceedings were altogether pending before the first-instance court for
about four years and have been pending before the appellate court for about
four months. The first-instance court scheduled fifteen hearings, six of
which were adjourned owing to the defendant's absence. Not a single
hearing was adjourned on account of the applicant's conduct. The firstinstance court scheduled six appointments for DNA tests and the defendant
did not attend any of those appointments. As to the Government's
contention that the first-instance court was impeded in progressing with the
proceedings because the defendant did not comply with the court's orders to
attend the hearings and the DNA tests, the Court reiterates that it is for
Contracting States to organise their legal systems in such a way that their
courts can guarantee the right of everyone to obtain a final decision on
disputes relating to civil rights and obligations within a reasonable time
(see, among other authorities, G.H. v. Austria, no. 31266/96, § 20,
3 October 2000).
46. In the light of the criteria laid down in its case-law and having regard
to all the circumstances of the case, the Court considers that the length of
the proceedings complained of, which are still pending, failed to satisfy the
reasonable time requirement. There has, accordingly, been a violation of
Article 6 § 1 of the Convention.
II. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
47. The applicant further complained that her right to respect for her
private and family life had been violated because the domestic courts had
been inefficient in deciding her paternity claim and had therefore left her
uncertain as to her personal identity. She relied on Article 8 of the
Convention, which provides:
“1. Everyone has the right to respect for his private and family life, his home and
his correspondence.
2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
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country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.”

A. Applicability of Article 8
48. The Government maintained that the length of the paternity
proceedings did not fall within the scope of Article 8 of the Convention.
They argued that in the present case H.P. had not expressed a willingness to
establish any kind of family relationship with the applicant.
49. The applicant submitted that she had been kept in a state of
prolonged uncertainty as to her personal identity on account of the
inefficiency of the domestic courts. Had the court promptly decided her
case, her family relationship with her father might have been established at
an earlier stage in her life.
50. The Court must determine whether the right asserted by the applicant
falls within the scope of the concept of “respect” for “private and family
life” set forth in Article 8 of the Convention.
51. As regards paternity proceedings, the Court has held on numerous
occasions that such proceedings do fall within the scope of Article 8 (see,
for example, Rasmussen v. Denmark, judgment of 28 November 1984,
Series A no. 87, p. 13, § 33, and Keegan v. Ireland, judgment of 26 May
1994, Series A no. 290, p. 18, § 45). In this connection, the Court has held
that the notion of “family life” in Article 8 is not confined solely to
marriage-based relationships but may also encompass other de facto “family
ties” where sufficient constancy is present (see, for example, Kroon and
Others v. the Netherlands, judgment of 27 October 1994, Series A no. 297C, pp. 55-56, § 30).
52. The present case differs from the paternity cases cited above in so far
as no family tie has been established between the applicant and her alleged
father. The Court reiterates, however, that Article 8, for its part, protects not
only “family” but also “private” life.
53. Private life, in the Court's view, includes a person's physical and
psychological integrity and can sometimes embrace aspects of an
individual's physical and social identity. Respect for “private life” must also
comprise to a certain degree the right to establish relationships with other
human beings (see, mutatis mutandis, Niemietz v. Germany, judgment of
16 December 1992, Series A no. 251-B, pp. 33-34, § 29).
There appears, furthermore, to be no reason of principle why the notion
of “private life” should be taken to exclude the determination of the legal
relationship between a child born out of wedlock and her natural father.
54. The Court has held that respect for private life requires that everyone
should be able to establish details of their identity as individual human
beings and that an individual's entitlement to such information is of
importance because of its formative implications for his or her personality
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(see Gaskin v. the United Kingdom, judgment of 7 July 1989, Series A
no. 160, p. 16, § 39).
55. In the instant case the applicant is a child born out of wedlock who
is seeking, by means of judicial proceedings, to establish who her natural
father is. The paternity proceedings which she has instituted are intended to
determine her legal relationship with H.P. through the establishment of the
biological truth. Consequently, there is a direct link between the
establishment of paternity and the applicant's private life.
The facts of the case accordingly fall within the ambit of Article 8.
B. Compliance with Article 8
56. The applicant argued in effect not that the State should refrain from
acting but rather that it should take steps to ensure adequate measures, in the
context of a paternity dispute, to efficiently resolve her uncertainty as to her
personal identity. Thus, the applicant complained in substance not of
something that the State did, but of its lack of action.
57. The Court reiterates that while the essential object of Article 8 is to
protect the individual against arbitrary interference by the public authorities,
it does not merely compel the State to abstain from such interference: in
addition to this negative undertaking, there may be positive obligations
inherent in an effective respect for private or family life. These obligations
may involve the adoption of measures designed to secure respect for private
life even in the sphere of the relations of individuals between themselves
(see X and Y v. the Netherlands, judgment of 26 March 1985, Series A
no. 91, p. 11, § 23, and Botta v. Italy, judgment of 24 February 1998,
Reports 1998-I, p. 422, § 33).
58. However, the boundaries between the State's positive and negative
obligations under Article 8 do not lend themselves to precise definition. The
applicable principles are nonetheless similar. In determining whether or not
such an obligation exists, regard must be had to the fair balance which has
to be struck between the general interest and the interests of the individual;
and in both contexts the State enjoys a certain margin of appreciation (see,
for instance, Keegan, cited above, p. 19, § 49, and M.B. v. the United
Kingdom, no. 22920/93, Commission decision of 6 April 1994, Decisions
and Reports 77-A, p. 116).
59. The Court reiterates that its task is not to substitute itself for the
competent Croatian authorities in determining the most appropriate methods
for establishing paternity through judicial proceedings in Croatia, but rather
to review under the Convention the decisions that those authorities have
taken in the exercise of their power of appreciation. The Court will therefore
examine whether Croatia, in handling the applicant's paternity claim, has
been in breach of its positive obligation under Article 8 of the Convention
(see, for instance, Hokkanen v. Finland, judgment of 23 September 1994,
Series A no. 299-A, p. 20, § 55; and, mutatis mutandis, Handyside v. the
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United Kingdom, judgment of 7 December 1976, Series A no. 24, p. 23,
§ 49).
60. In the present case the only avenue by which the applicant may
establish whether or not H.P. is her biological father is through judicial
proceedings before a civil court, since H.P. denies paternity.
61. The Court notes in this connection that no measures exist under
domestic law to compel H.P. to comply with the first-instance court's order
that DNA tests be carried out. Nor is there any direct provision governing
the consequences of such non-compliance. It is true, however, that in civil
proceedings, pursuant to section 8 of the Civil Procedure Act, the courts
must give judgment according to their own discretion after assessing the
evidence presented individually and as a whole. The courts are, in this
respect, free to reach conclusions taking into consideration the fact that a
party has been obstructing the establishment of certain facts.
62. After three and a half years, during which time H.P. failed to appear
at six appointments for DNA testing, the first-instance court concluded that
H.P. was indeed the applicant's father. It based its conclusion on the
testimony of the applicant's mother and on the fact that H.P. had been
avoiding DNA tests. The appellate court, on the other hand, found this
evidence insufficient for establishing his paternity. In this connection, the
Court observes that a procedural provision of a general character, giving
discretionary power to courts to assess evidence, is not in itself a sufficient
and adequate means for establishing paternity in cases where the putative
father is avoiding the court's order that DNA tests be carried out.
63. In addition, the first-instance court has been ineffective in resolving
the question of paternity through the assessment of other relevant evidence.
The Government argued that this was due to H.P.'s refusal to cooperate in
the proceedings. It appears, however, that the court has been unable to find
adequate procedural means to prevent H.P. from impeding the proceedings.
64. In the Court's opinion, persons in the applicant's situation have a
vital interest, protected by the Convention, in receiving the information
necessary to uncover the truth about an important aspect of their personal
identity. On the other hand, it must be borne in mind that the protection of
third persons may preclude their being compelled to make themselves
available for medical testing of any kind, including DNA testing.
The States parties to the Convention have different solutions to the
problem that arises when a putative father refuses to comply with court
orders to submit to the tests which are necessary to establish the facts. In
some States the courts may fine or imprison the person in question. In
others, non-compliance with a court order may create a presumption of
paternity or constitute contempt of court, which may entail criminal
prosecution.
A system like the Croatian one, which has no means of compelling the
alleged father to comply with a court order for DNA tests to be carried out,
can in principle be considered to be compatible with the obligations
deriving from Article 8, taking into account the State's margin of
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appreciation. The Court considers, however, that under such a system the
interests of the individual seeking the establishment of paternity must be
secured when paternity cannot be established by means of DNA testing. The
lack of any procedural measure to compel the alleged father to comply with
the court order is only in conformity with the principle of proportionality if
it provides alternative means enabling an independent authority to
determine the paternity claim speedily. No such procedure was available to
the applicant in the present case (see, mutatis mutandis, Gaskin, cited above,
p. 20, § 49).
65. Furthermore, in determining an application to have paternity
established, the courts are required to have regard to the basic principle of
the child's interests. The Court finds that the procedure available does not
strike a fair balance between the right of the applicant to have her
uncertainty as to her personal identity eliminated without unnecessary delay
and that of her supposed father not to undergo DNA tests, and considers that
the protection of the interests involved is not proportionate.
66. Accordingly, the inefficiency of the courts has left the applicant in a
state of prolonged uncertainty as to her personal identity. The Croatian
authorities have therefore failed to secure to the applicant the “respect” for
her private life to which she is entitled under the Convention.
There has, consequently, been a violation of Article 8 of the Convention.
III. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION
67. The applicant also submitted that she had no effective remedy
whereby she could raise the issue of the excessive length of the proceedings
in her case. Furthermore, the domestic legal system did not provide for any
measure that would oblige defendants in paternity disputes to comply with a
court order for DNA tests to be carried out. In her view, that amounted to a
violation of Article 13 of the Convention, which provides:
“Everyone whose rights and freedoms as set forth in [the] Convention are violated
shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.”

68. The Government invited the Court to find this part of the application
manifestly ill-founded. They contended that the applicant had the possibility
of lodging an application under section 59(4) of the Constitutional Court
Act. In the Government's view, that option represented an effective remedy
in respect of the length of the proceedings in the applicant's case.
69. The Court observes that the applicant's complaint under Article 13 of
the Convention is twofold. Firstly, she complained that she had no effective
remedy in respect of the length of the proceedings.
70. In this connection, the Court notes that in Horvat it found that
section 59(4) of the Constitutional Court Act did not represent an effective
remedy in respect of the length of civil proceedings (see Horvat, cited
above, § 65).
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71. Similarly, the Court finds that in the present case there has been a
violation of Article 13 of the Convention in so far as the applicant has no
domestic remedy whereby she may enforce her right to a “hearing within a
reasonable time” as guaranteed by Article 6 § 1 of the Convention.
72. As to her second complaint under Article 13, the applicant
contended that no measures existed under domestic law to ensure the
presence of the defendant before the court in paternity proceedings.
73. The Court has already taken this aspect into account in its
considerations under Article 8 of the Convention. Having regard to its
findings with respect to Article 8 (see paragraphs 57-66 above), it does not
find it necessary to examine the same issue under Article 13 of the
Convention.
IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION
74. Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage
75. The applicant sought an award of German 3,000,000 marks in
compensation for the suffering she had endured as a result of the violations
of the Convention.
76. The Government asked the Court to assess the amount of just
satisfaction to be awarded on the basis of its case-law in civil cases in which
normal diligence was required.
77. The Court accepts that the applicant suffered damage of a nonpecuniary nature as a result of the length of the proceedings. Furthermore,
the Court has found that the applicant was the victim of procedural defects
in the proceedings in issue, this aspect being intimately related to the failure
of the State to comply with its positive obligations relating to the right to
respect for private life.
78. The Court thus concludes that the applicant has sustained some nonpecuniary damage which is not sufficiently compensated by the finding of a
violation of the Convention. Making an assessment on an equitable basis, as
required by Article 41, the Court awards the applicant 7,000 euros.

B. Costs and expenses
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79. The applicant, who received legal aid from the Council of Europe in
connection with the preparation of her case, did not seek reimbursement of
costs and expenses. Accordingly, the Court considers that no award should
be made under this head.
C. Default interest
80. According to the information available to the Court, the statutory
rate of interest applicable in Croatia at the date of adoption of the present
judgment is 18% per annum.

FOR THESE REASONS, THE COURT UNANIMOUSLY
1. Holds that there has been a violation of Article 6 § 1 of the Convention;
2. Holds that there has been a violation of Article 8 of the Convention;
3. Holds that there has been a violation of Article 13 of the Convention in
respect of the complaint under Article 6 § 1;
4. Holds that it is not necessary to examine the complaint under Article 13
of the Convention in relation to Article 8;
5. Holds
(a) that the respondent State is to pay the applicant, within three months
from the date on which the judgment becomes final according to
Article 44 § 2 of the Convention, EUR 7,000 (seven thousand euros) in
respect of non-pecuniary damage, to be converted into kunas at the rate
applicable at the date of settlement, together with any tax that may be
chargeable;
(b) that simple interest at an annual rate of 18% shall be payable from
the expiry of the above-mentioned three months until settlement;
6. Dismisses the remainder of the applicant's claim for just satisfaction.
Done in English, and notified in writing on 7 February 2002, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Erik FRIBERGH
Registrar

Christos ROZAKIS
President

AB 503

!"#

2!3345 6 78

$ % &'()*+, -./-011

!"#$% "& '"()$

!

!"#$%& ! '(&)*"+
,!""!- ./01 ##
"

#

$

%

&

'

!""! *%+ #, $, %83(92 !&

'"() ./01234 "& 5"(02/66, '"() !"7% "& 5(3/12%3),
'"() !#::"0, '"() !"+2"#$% "& ;"")+"("#12
30) '"() <9":: "& *"$9":%

!"#$% & '()#*+ ,%)"%-, & .#,)+/,0"% 1#-2/0- +*130+ *0-2/"#-4 & 5/"$%" $%$6%"
/3 ,%)0"#-4 ,%"7#)% 8"/,%)0-%9 3/" 9#,)+/,#:; 9/)0$%:-, *:9 #:3/"$*-#/: -/
:%1,8*8%" & <2%-2%" *6+% -/ *";0% 9%3%:)% -2*- 9#,)+/,0"% :%)%,,*"4 #: 806+#)
/" :*-#/:*+ #:-%"%,- & <2%-2%" 6*: /: 9#,)+/,0"% /3 #:3/"$*-#/: #:)/$8*-#6+%
1#-2 "#;2- -/ 3"%%9/$ /3 %=8"%,,#/: & '()#*+ >%)"%-, ?)- !"#" @) $AB ,, !@!AB %@!A
& C0$*: D#;2-, ?)- !""# @) %&AB >)2 !B E- FB *"- !'
!"/1: !/0"- & E"*)-#)% & E"%8*"*-/"4 2%*"#:; & G09;% "0+#:; -2*- 9%3%:)%, /3
90"%,,B :%)%,,#-4 /3 )#")0$,-*:)%, *:9 806+#) #:-%"%,- :/- *7*#+*6+% -/ 9%3%:9*:& <2%-2%" %:-#-+%9 -/ $*H% "0+#:; *- 8"%8*"*-/"4 2%*"#:; & !"#$#:*+ E"/)%90"%
*:9 F:7%,-#;*-#/:, ?)- !""$ @) &(AB , &"
=2% )%&%0)30: >3$ 3 4%4+%( "& :2% $%9#(/:? $%(@/9% &("4 A"@%4+%( &''& :"
B9:"+%( &''%C D: :2% "#:$%: "& 2/$ $%(@/9% 2% $/10%) 3 )%963(3:/"0 7#($#30: :" :2%
BE9/36 <%9(%:$ D9: &'(', 39F0">6%)1/01 :2% 9"0G)%0:/36 03:#(% "& )"9#4%0:$ 30)
":2%( /0&"(43:/"0 (%63:/01 :" $%9#(/:? "( /0:%66/1%09% :23: 4/12: 9"4% /0:" 2/$
7"$$%$$/"0 3$ 3 (%$#6: "& 2/$ 7"$/:/"0, 30) 30 39F0">6%)1%4%0: :23: 2% >3$ #0)%( 3
9"0:(39:#36 "+6/13:/"0 0": :" )/$96"$%, >/:2"#: 3#:2"(/:?, 30? /0&"(43:/"0 :23: 934%
/0:" 2/$ 7"$$%$$/"0 +? @/(:#% "& 2/$ %476"?4%0:C B0 6%3@/01 :2% $%(@/9% 2% $/10%) 3
&#(:2%( )%963(3:/"0 39F0">6%)1/01 :23: :2% 7("@/$/"0$ "& :2% D9: 9"0:/0#%) :" 3776?
:" 30? /0&"(43:/"0, )"9#4%0:$ "( ":2%( 3(:/96%$ (%63:/01 :" $%9#(/:? "( /0:%66/1%09%
>2/92 4/12: 23@% 9"4% /0:" 2/$ 7"$$%$$/"0 3$ 3 (%$#6: "& 2/$ 7(%@/"#$ %476"?4%0:C H0
&'') :2% )%&%0)30: )/$96"$%) 3 0#4+%( "& )"9#4%0:$ (%63:/01 :" $%9#(/:? "(
/0:%66/1%09% 43::%($ :" 3 03:/"036 0%>$737%(C <2"(:6? :2%(%3&:%( 2% 6%&: :2% 9"#0:(?C
H0 D#1#$: !""" 2% (%:#(0%) :" :2% I0/:%) J/01)"4 30) >3$ 923(1%) >/:2 )/$96"$/01
)"9#4%0:$ "( /0&"(43:/"0 >/:2"#: 63>&#6 3#:2"(/:?, 9"0:(3(? :" $%9:/"0$ & 30) # "&
:2% &'(' D9:&C H0 :2% 9"#($% "& 3 7(%73(3:"(? 2%3(/01 #0)%( $%9:/"0 !' "& :2%
5(/4/036 K("9%)#(% 30) H0@%$:/13:/"0$ D9: &''%!, :2% :(/36 L#)1% (#6%) :23: :2%
)%&%09% "& )#(%$$ "( 0%9%$$/:? "& 9/(9#4$:309%$ >3$ 0": "7%0 :" :2% )%&%0)30:, 23@/01
+? /476/93:/"0 +%%0 %M96#)%) +? :2% &'(' D9:, 0"( 9"#6) 2% 3(1#%, 3: 9"44"0 63> "(
3$ 3 (%$#6: "& :2% 9"4/01 /0:" &"(9% "& :2% !#430 N/12:$ D9: &''(*, :23: 2/$
)/$96"$#(%$ >%(% 0%9%$$3(? /0 :2% 7#+6/9 /0:%(%$: :" 3@%(: )3431% :" 6/&% "( 6/4+ "(
$%(/"#$ )3431% :" 7("7%(:?C =2% 5"#(: "& D77%36 )/$4/$$%) :2% )%&%0)30:O$ 377%36
30) (#6%) :23: :2% )%&%09% "& )#(%$$ "( 0%9%$$/:? "& 9/(9#4$:309%$ >3$ 3@3/63+6% :" 3
7%($"0 >2" 9"44/::%) 30 ":2%(>/$% 9(/4/036 39: :" 3@"/) 30 /44/0%0: )301%( :" 6/&%
"( $%(/"#$ /0L#(? :" 2/4$%6& "( :" /0)/@/)#36$ &"( >2"4 2% (%3$"03+6? (%13()%)
2/4$%6& 3$ +%/01 (%$7"0$/+6%, +#: :23: :2% )%&%09% >3$ 0": 3@3/63+6% :" :2% )%&%0)30:
$/09% :2%(% >3$ 0" $#E9/%0: 0%M#$ +%:>%%0 2/$ )/$96"$#(%$ 30) 7"$$/+6% /0L#(? :"
4%4+%($ "& :2% 7#+6/9, :23: 23@/01 (%13() :" 03:/"036 $%9#(/:? :2% (%$:(/9:/"0$ 7639%)
BE9/36 <%9(%:$ D9: &'(', $$ &, #P $%% 7"$:, 73(3 &*C
5(/4/036 K("9%)#(% 30) H0@%$:/13:/"0$ D9: &''%, $ !'P QQ;2%(% /: 377%3($ :" :2% L#)1% "& 3
5(">0 5"#(: :23: 30 /0)/9:4%0: (%@%36$ 3 93$% "& $#92 9"476%M/:?, "( 3 93$% >2"$% :(/36 /$ 6/F%6?
:" +% "& $#92 6%01:2, :23: $#+$:30:/36 +%0%G:$ 3(% 6/F%6? :" 399(#% &("4 3 2%3(/01RS3T +%&"(% 3
L#(? 3(% $>"(0 C C C 2% 43? "()%( :23: $#92 3 2%3(/01 C C C $2366 +% 2%6)COO
< *&P QQS&T D: :2% 7(%73(3:"(? 2%3(/01 :2% L#)1% 43? C C C S*T C C C 43F% 3 (#6/01 3$ :"RS3T 30?
U#%$:/"0 3$ :" :2% 3)4/$$/+/6/:? "& %@/)%09%- S+T 30? ":2%( U#%$:/"0 "& 63> (%63:/01 :" :2% 93$%COO
*
!#430 N/12:$ D9: &''(, <92 &, K: H, 3(: &"S&TP $%% 7"$:, 73(3 !!C
D(: &"S!TP $%% 7"$:, 73(3 !*C
&
!

(

AB 504

!"9

$ % &'()*+, -./-011

2!3345 6 78

"0 73$: 30) 7(%$%0: 4%4+%($ "& :2% $%9#(/:? $%(@/9% >3$ 0": 3 9"0:(3@%0:/"0 "& :2%/(
(/12: :" &(%%)"4 "& %M7(%$$/"0, 30) :23: :2% L#)1% 23) +%%0 %0:/:6%) :" 43F% :2%
(#6/01 2% )/)C
B0 :2% )%&%0)30:O$ 377%36R
C%+9, )/$4/$$/01 :2% 377%36, S&T :23: $/09% :2% )%&%0)30:O$ 93$% >3$ 9"476%M 30)
6/F%6? :" 6%3) :" 3 6"01 :(/36 :2% 9(/:%(/3 /0 $%9:/"0 !' "& :2% &''% D9: >%(% $3:/$G%)
30) :2% L#)1% >3$ %0:/:6%) :" 9"0)#9: 3 7(%73(3:"(? 2%3(/01 /0 "()%( :" %M7%)/:% :2%
7("9%%)/01$ +%&"(% :2% L#(? 30) 3$$/$: /0 :2% 43031%4%0: "& :2% :(/36- +#: :23: :2%
L#)1%O$ 7">%( 3: 3 7(%73(3:"(? 2%3(/01 >3$ 6/4/:%) +? $%9:/"0 *&S*TS+T :" U#%$:/"0$
"& 63> QQ(%63:/01 :" :2% 93$%OO, 30) :23: 6/4/:3:/"0 >3$ :" +% $:(/9:6? "+$%(@%)- :23: :2%
&39:$ "& :2% )%&%0)30:O$ 93$% )/) 0": (3/$% 30? U#%$:/"0$ (%63:/01 :" :2% )%&%09%$ "&
0%9%$$/:? "( )#(%$$ "& 9/(9#4$:309%$, 30) :23: :2%(%&"(% 0%/:2%( :2% L#)1% 0"( :2%
5"#(: "& D77%36 $2"#6) 23@% 43)% 30? (#6/01 "0 :2"$% )%&%09%$- 30) :23:,
399"()/016?, /: >3$ #00%9%$$3(? :" 9"0$/)%( "( %M7(%$$ 30? @/%> "0 :2%4 S 7"$:, 73(3$
&%, &), *', (), &&), &&', &!" TC
S!T =23: S 7%( '"() ./01234 "& 5"(02/66, '"() !#::"0, '"() !"+2"#$% "&
;"")+"("#12 30) '"() <9":: "& *"$9":%T $%9:/"0$ &S&TS3T 30) #S&T 30) S*TS3T "& :2%
&'(' D9:, >2%0 1/@%0 :2%/( 763/0 30) 03:#(36 4%30/01 30) (%3) /0 :2% 9"0:%M: "& :2%
D9: 3$ 3 >2"6%, 43)% /: 96%3( :23: K3(6/34%0: )/) 0": /0:%0) :23: 3 )%&%0)30:
7("$%9#:%) #0)%( :2"$% $%9:/"0$ $2"#6) +% 39U#/::%) /& 2% $2">%) :23: /: >3$, "( :23:
2% +%6/%@%) :23: /: >3$, /0 :2% 7#+6/9 "( 03:/"036 /0:%(%$: :" 43F% :2% )/$96"$#(% /0
U#%$:/"0, "( /& :2% L#(? 9"096#)%) :23: /: 4/12: 23@% +%%0, "( :23: :2% )%&%0)30: 4/12:
23@% +%6/%@%) /: :" +%, /0 :2% 7#+6/9 "( 03:/"036 /0:%(%$: :" 43F% :2% )/$96"$#(%- :23:
:2% $%9:/"0$ )/) 0": (%U#/(% :2% 7("$%9#:/"0 :" 7("@% :23: :2% )/$96"$#(% >3$
)3431/01 "( >3$ 0": /0 :2% 7#+6/9 /0:%(%$:- 30) :23:, 399"()/016?, :2% )%&%0)30: >3$
0": %0:/:6%) :" 3(1#% 3$ 3 )%&%09% :23: :2% #03#:2"(/$%) )/$96"$#(%$ 2% 23) 43)% >%(%
43)% /0 :2% 7#+6/9 /0:%(%$: "( :23: 2% :2"#12: :23: :2%? >%(% S 7"$:, 73(3$ &(V!", (),
&&', &!"TC
S*T =23: :2% +30 /47"$%) +? :2% &'(' D9: "0 :2% )/$96"$#(% "& /0&"(43:/"0 +?
4%4+%($ 30) &"(4%( 4%4+%($ "& :2% $%9#(/:? $%(@/9% >3$ 0": 3+$"6#:% +#: >3$
9"0G0%) :" )/$96"$#(% >/:2"#: 63>&#6 3#:2"(/:?- :23: :2%(% >%(% 7("9%)#(%$ 3@3/63+6%
#0)%( :2% D9: :" %03+6% :2%4 :" 43F% "E9/36 9"4763/0:$ 3+"#: 4367(39:/9%$ /0 :2%
$%(@/9% "( :" $%%F "E9/36 3#:2"(/$3:/"0 +%&"(% )/$96"$/01 /0&"(43:/"0 "( )"9#4%0:$:23: /& 3#:2"(/$3:/"0 >3$ (%&#$%) /: >3$ "7%0 :" 3 4%4+%( "( &"(4%( 4%4+%( :" 3776?
&"( L#)/9/36 (%@/%> "& :23: (%&#$36, 30), $/09% $#92 30 3776/93:/"0 >"#6) /0@"6@% 30
366%1%) @/"63:/"0 "& 3 2#430 (/12:, :2% 9"#(: >"#6) +% %0:/:6%) :" 9"0)#9: 3 4"(%
(/1"("#$ 30) /0:(#$/@% (%@/%> :230 >3$ 0"(4366? 7%(4/$$/+6% #0)%( /:$ L#)/9/36 (%@/%>
L#(/$)/9:/"0- :23: :2% $3&%1#3()$ +#/6: /0:" :2% D9:, /& 7("7%(6? 3776/%), >%(% $#E9/%0:
:" %0$#(% :23: #063>&#60%$$ 30) /((%1#63(/:? 9"#6) +% (%7"(:%) :" :2"$% >2" 9"#6)
:3F% %W%9:/@% 39:/"0, :23: :2% 7">%( :" >/:2"6) 3#:2"(/$3:/"0 >3$ 0": 3+#$%) 30)
:23: 7("7%( )/$96"$#(%$ >%(% 0": $:/X%)- :23:, :2%(%&"(%, /0 @/%> "& :2% $7%9/36 7"$/:/"0
"& 4%4+%($ "& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$, 30) :2% 2/126? 9"0G)%0:/36
03:#(% "& /0&"(43:/"0 >2/92 934% /0:" :2%/( 7"$$%$$/"0, :2% /0:%(&%(%09% >/:2 :2%/(
(/12: :" &(%%)"4 "& %M7(%$$/"0 7(%$9(/+%) +? :2% &'(' D9: >3$ 0": 1(%3:%( :230 >3$
(%U#/(%) :" 392/%@% :2% 6%1/:/43:% "+L%9: "& 39:/01 /0 :2% /0:%(%$:$ "& 03:/"036 $%9#(/:?30) :23:, 399"()/016?, $%9:/"0$ & 30) # "& :2% &'(' D9: 934% >/:2/0 :2% U#36/G93:/"0
/0 3(:/96% &"S!T 3$ 3 L#$:/G%) /0:%(&%(%09% >/:2 :2% (/12: :" &(%%)"4 "& %M7(%$$/"0
1#3(30:%%) +? 3(:/96% &" "& :2% &''( D9:, 30) >%(% 0": /09"473:/+6% >/:2
3(:/96% &" S 7"$:, 73(3$ !#V!%, *&V**, *#, *%, %!, %*, %)V)$, )', (!, (*, (%, '$V'(,
&"", &"%, &&&, &&)V&!"TC
D @.*+4A 7 >%)"%-*"4 /3 >-*-% 3/" -2% C/$% .%8*"-$%:- Y!""&Z ! D5 $*!,
!'S[T 9"0$/)%(%)C
\%9/$/"0 "& :2% 5"#(: "& D77%36 S5(/4/036 \/@/$/"0T Y!""&Z [;5D 5(/4 &'))Y!""&Z & ;'N !!"% (%@%($%) /0 73(:C

!

"

#

$

%

&

'

(

AB 505

!":

2!3345 6 78
!

"

#

$

%

&

'

(

$ % &'()*+, -./-011

=2% &"66">/01 93$%$ 3(% (%&%((%) :" /0 :2% "7/0/"0$ "& :2%/( '"()$2/7$P
? 7 I2% >)/--#,2 J#:#,-%", !""& <'= &**&, K5
?,,/)#*-%9 E"/7#:)#*+ E#)-0"% C/0,%, K-9 7 <%9:%,60"4 !/"8: Y&'#(Z & J. !!*Y&'#)Z ! D66 [N %(", 5D
?--/":%4 L%:%"*+ 7 M+*H% Y!""&Z & D5 !%(- Y!"""Z * ;'N %!$- Y!"""Z # D66 [N *($,
!'S[T
?--/":%4 L%:%"*+ 7 L0*"9#*: N%1,8*8%", K-9 Y&'()Z & ;'N &!#(- Y&'()Z
* D66 [N *&%, 5D 30) !'S[T
?--/":%4 L%:%"*+ 7 L0*"9#*: N%1,8*8%", K-9 @N/ &A Y&''"Z & D5 &"'- Y&'((Z
* ;'N ))%- Y&'((Z * D66 [N $#$, !'S[T
M*"-2/+9 7 L%"$*:4 S&'($T ) [!NN *(*
M"#:9 7 O:#-%9 P#:;9/$ S&''#T &( [!NN 5\ )%
M"4*: 7 O:#-%9 P#:;9/$ S&''$T !& [!NN *#!
!2*2*+ 7 O:#-%9 P#:;9/$ S&''%T !* [!NN #&*
!2*,,*;:/0 7 5"*:)% S&'''T !' [!NN %&$
!/::/++4 7 !/$$#,,#/: /3 -2% Q0"/8%*: !/$$0:#-#%, S53$% 5]!)#^''T Y!""&Z [5N
H]&%&&, [5_
9% 5"%#-*, 7 E%"$*:%:- >%)"%-*"4 /3 J#:#,-"4 /3 ?;"#)0+-0"%B 5#,2%"#%,B K*:9, *:9
C/0,#:; Y&'''Z & D5 %'- Y&''(Z * ;'N %)$, K5
Q:;%+ 7 I2% N%-2%"+*:9, @N/ !A S&')%T & [!NN %#)
Q,6%,-%" 7 O:#-%9 P#:;9/$ S&''*T &( [!NN 5\ )!
5#-- 7 O:#-%9 P#:;9/$ S!"""T *" [!NN #("
C*9R#*:*,-*,,#/0 7 L"%%)% S&''!T &% [!NN !&'
C*:94,#9% 7 O:#-%9 P#:;9/$ S&')%T & [!NN )*)
G*,8%" 7 O:#-%9 P#:;9/$ S!"""T *" [!NN ##&
P#:;,+%4 7 O:#-%9 P#:;9/$ =2% =/4%$, ' _30#3(? !""&
P+*,, 7 5%9%"*+ D%806+#) /3 L%"$*:4 S&')(T ! [!NN !&#
K%*:9%" 7 >1%9%: S&'()T ' [!NN #**
K#:;%:, 7 ?0,-"#* S&'(%T ( [!NN #")
J)!*"-*: I0"H#:;-/: M"%%: 7 I#$%, N%1,8*8%", K-9 Y!""&Z ! D5 !))- Y!"""Z
* ;'N &%)"- Y!"""Z # D66 [N '&*, !'SAHT
J0""*4 7 O:#-%9 P#:;9/$ S&''#T &' [!NN &'*
N%1 S/"H I#$%, !/ 7 O:#-%9 >-*-%, S&')&T #"* I< )&*
N4*$6#"*# 7 N*-#/:*+ >/)#*+ >%)0"#-4 ?0-2/"#-4 Y&''%Z & 'N5 %#
E/"-%" 7 J*;#++ Y!""&Z IJ!' %)- Y!""!Z ! D5 *$)- Y!""!Z ! ;'N *)- Y!""!Z & D66
[N #%$, !'S[T
D 7 ? @N/ &A Y!""&Z IJ!' !$- Y!""!Z & D5 #$- Y!""&Z ! ;'N &$#%- Y!""&Z * D66
[N &, !'S[T
D 7 !*"*,, Y!""&Z [;5D 5(/4 !(#$- Y!""!Z & ;'N &)&#, 5DC
D 7 K*$6%"- Y!""&Z IJ!' *)- Y!""!Z ! D5 $#$- Y!""&Z * ;'N !"%- Y!""&Z * D66
[N $)), !'S[T
D 7 J#:#,-"4 /3 .%3%:)%B Q= 8 >$#-2 Y&''%Z `. $&)- Y&''%Z ! ;'N *"$- Y&''%Z
& D66 [N !$), 5D
D 7 >%)"%-*"4 /3 >-*-% 3/" -2% C/$% .%8*"-$%:-B Q= 8 >#$$, Y!"""Z ! D5 &&$Y&'''Z * ;'N *!(- Y&'''Z * D66 [N #"", !'S[T
D @.*+4A 7 >%)"%-*"4 /3 >-*-% 3/" -2% C/$% .%8*"-$%:- Y!""&Z IJ!' !%- Y!""&Z
! D5 $*!- Y!""&Z ! ;'N &%!!- Y!""&Z * D66 [N #**, !'S[T
D @.#"%)-/" /3 E06+#) E"/,%)0-#/:,A 7 ?)-/: S/0-2 !/0"- Y!""&Z [;!5 D)4/0 #"!Y!""&Z & ;'N &(!(, \5
D @E"%--4A 7 .#"%)-/" /3 E06+#) E"/,%)0-#/:, @>%)"%-*"4 /3 >-*-% 3/" -2% C/$%
.%8*"-$%:- #:-%"7%:#:;A Y!""&Z IJ!' %&- Y!""!Z & D5 (""- Y!""&Z * ;'N
&$'(- Y!""!Z & D66 [N &, !'S[T
D/1% *:9 .*7#, 7 O:#-%9 P#:;9/$ S!"""T *" [!NN &
>%)"%-*"4 /3 >-*-% 3/" -2% C/$% .%8*"-$%:- 7 D%2$*: Y!""*Z & D5 &$*- Y!"""Z
* ;'N &!#"- Y!"""Z * D66 [N ))(, 5D 30) !'S[T
>$#-2 *:9 L"*94 7 O:#-%9 P#:;9/$ S&'''T !' [!NN #'*
& D5 !""*R&"

AB 506

!;3

$ % &'()*+, -./-011

2!3345 6 78

>0:9*4 I#$%,B I2% 7 O:#-%9 P#:;9/$ S&')'T ! [!NN !#$
I#::%++4 T >/:, K-9 7 O:#-%9 P#:;9/$ S&''(T !) [!NN !#'
U%"%:#;#:; <%%H6+*9 M+03V 7 I2% N%-2%"+*:9, S&''$T !" [!NN &('
U/;- 7 L%"$*:4 S&''$T !& [!NN !"$
<#:-%"1%"8 7 I2% N%-2%"+*:9, S&')'T ! [!NN *()
=2% &"66">/01 3))/:/"036 93$%$ >%(% 9/:%) /0 3(1#4%0:P
? @!2#+9"%:A @!/:R/#:%9 I1#:,W >0";#)*+ >%8*"*-#/:AB F: "% Y!""&Z *34 &#)- Y!""&Z
! ;'N #("- Y!"""Z # D66 [N '%&, 5D
M/1$*: 7 O:#-%9 P#:;9/$ S&''(T !% [!NN &
.#"%)-/" /3 E06+#) E"/,%)0-#/:, 7 >-/:%2/0,% Y&')(Z D5 $$- Y&'))Z * ;'N &#*Y&'))Z ! D66 [N '"', !'S[T
5"%,,/X *:9 D/#"% 7 5"*:)% S&'''T *& [!NN !(
L//91#: 7 O:#-%9 P#:;9/$ S&''%T !! [!NN &!*
L0:*1*"9%:*B C*"60-- *:9 M*:H,B F: "% Y&''"Z & ;'N )"*- Y&''"Z ! D66 [N ##),
5D
K#/: K*6/"*-/"#%, K-9 7 Q7*:, Y&'($Z `. $!%- Y&'(#Z * ;'N $*'- Y&'(#Z
! D66 [N #&), 5D
K/"9 ?97/)*-% 7 I2% >)/-,$*: E06+#)*-#/:, K-9 Y&''"Z & D5 (&!- Y&'('Z * ;'N
*$(- Y&'('Z ! D66 [N ($!, !'S<9T
D 7 E"%,-/: Y&''#Z ! D5 &*"- Y&''*Z * ;'N ('&- Y&''*Z # D66 [N %*(, !'S[T
D 7 >%)"%-*"4 /3 >-*-% 3/" -2% C/$% .%8*"-$%:-B Q= 8 J)Y0#++*: Y&''$Z # D66 [N #""
D 7 I/"/:-/ >0: E06+#,2#:; K-9 S&')'T '( \'N *) $!#

2345!167.46!8 9::591 &("4 :2% 5"#(: "& D77%36
=2/$ >3$ 30 377%36 +? 6%3@% "& :2% !"#$% "& '"()$ S'"() ./01234 "&
5"(02/66, '"() !"7% "& 5(3/12%3) 30) '"() <9":: "& *"$9":%T 1(30:%) "0
& A"@%4+%( !""&, +? :2% )%&%0)30:, \3@/) 8/923%6 <23?6%(, &("4 3
)%9/$/"0 "& :2% 5"#(: "& D77%36 S'"() ;""6& 5_, ;(/12: 30) '%@%$"0 __T "0
!( <%7:%4+%( !""&, )/$4/$$/01 :2% )%&%0)30:O$ 377%36 &("4 3 )%9/$/"0 "&
8"$%$ _ "0 &% 83? !""& /0 :2% 9"#($% "& 3 7(%73(3:"(? 2%3(/01 #0)%(
$%9:/"0 !' "& :2% 5(/4/036 K("9%)#(% 30) H0@%$:/13:/"0$ D9: &''% :23: :2%
)%&%0)30:, >2" >3$ 923(1%) >/:2, /0:%( 36/3, )/$96"$/01 )"9#4%0:$ (%63:/01
:" $%9#(/:? "( /0:%66/1%09% >/:2"#: 63>&#6 3#:2"(/:? 9"0:(3(? :" $%9:/"0 &S&T
"& :2% BE9/36 <%9(%:$ D9: &'(', >3$ 0": 3+6% :" (3/$% :2% )%&%09% :23: 2/$
)/$96"$#(% >3$ 0%9%$$3(? /0 :2% 7#+6/9 /0:%(%$: :" 3@%(: 3 :2(%3: :" 6/&% "( 6/4+
"( $%(/"#$ )3431% :" 7("7%(:?C =2% 5"#: "& D77%36 9%(:/G%) :2% &"66">/01
U#%$:/"0$ "& 63>P
QQ&C ;2%:2%( :2% "W%09% "& )/$96"$/01 /0&"(43:/"0 (%63:/01 :" $%9#(/:?
"( /0:%66/1%09% >/:2"#: 63>&#6 3#:2"(/:? 9"0:(3(? :" $%9:/"0 &S&T "& :2%
BE9/36 <%9(%:$ D9: &'(' >3$ 9"44/::%) /&, "( >3$ $#+L%9: :" :2% )%&%09%
:23:, :2% )/$96"$#(% >3$ 0%9%$$3(? /0 :2% 7#+6/9 /0:%(%$: :" 3@%(: )3431%
:" 6/&% "( 6/4+ "( $%(/"#$ )3431% :" 7("7%(:?, "( :" %M7"$% $%(/"#$
30) 7%(@3$/@% /66%136/:? "( /0/U#/:? /0 :2% "+:3/0/01 "& >3((30:$ 30)
$#(@%/66309% "& $#$7%9:%) 7%($"0$, %/:2%( 3: 9"44"0 63> "( 3$ 3 (%$#6: "&
:2% 9"4/01 /0:" &"(9% "& :2% !#430 N/12:$ D9: &''(C
QQ!C ;2%:2%( :2% "W%09% "& )/$96"$/01 /0&"(43:/"0 "+:3/0%) #0)%(
>3((30:$ /$$#%) #0)%( :2% H0:%(9%7:/"0 "& 5"44#0/93:/"0$ D9: &'($
9"0:(3(? :" $%9:/"0 #S&T "& :2% BE9/36 <%9(%:$ D9: &'(' >3$ 9"44/::%)
/&, "( >3$ $#+L%9: :" 3 )%&%09% :23:, :2% )/$96"$#(% >3$ 0%9%$$3(? /0 :2%
7#+6/9 /0:%(%$: :" 3@%(: )3431% :" 6/&% "( 6/4+ "( $%(/"#$ )3431% :"
7("7%(:? "( :" %M7"$% $%(/"#$ 30) 7%(@3$/@% /66%136/:? "( /0/U#/:? /0 :2%

!

"

#

$

%

&

'

(

AB 507

!;6

2!3345 6 78

$ % &'()*+, -./-011

!

"+:3/0/01 "& >3((30:$ 30) $#(@%/66309% "& $#$7%9:%) 7%($"0$, %/:2%( 3:
9"44"0 63> "( 3$ 3 (%$#6: "& :2% 9"4/01 /0:" &"(9% "& :2% !#430 N/12:$
D9: &''(C
QQ*C ;2%:2%( 30 Q%M:%0)%)O )%&%09% +3$%) "0 :2% )"9:(/0% "& 0%9%$$/:?
>3$ 3@3/63+6% #0)%( :2% BE9/36 <%9(%:$ D9: &'(', 30) /& $", >23: /:$ 6/4/:$
>%(%COO

"

QQ=2% =/4%$OO, QQ=2% <#0)3? =/4%$OO, QQ=2% B+$%(@%(OO, QQ=2% a#3()/30OO,
QQ=2% 8/(("(OO, QQ=2% <#0)3? K%"76%OO, QQ=2% 83/6 "0 <#0)3?OO, QQ=2%
H0)%7%0)%0:OO, QQ=2% H0)%7%0)%0: "0 <#0)3?OO, 52300%6 # =%6%@/$/"0,
52300%6 $ =%6%@/$/"0 30) :2% A%>$737%( <"9/%:? 377%3(%) 3$ /0:%(@%0%($C
=2% &39:$ 3(% $:3:%) /0 :2% "7/0/"0 "& '"() ./01234 "& 5"(02/66C

#

$

%

&

'

(

L%/Z"%4 D/6%"-,/: Y! S>2" )/) 0": 377%3( +%6">T 30) P%#" >-*"$%" &"(
:2% )%&%0)30:C =2% "@%(]3(92/01 /$$#% /0 :2% 377%36 /$ >2%:2%( $%9:/"0 & "&
:2% BE9/36 <%9(%:$ D9: &'(' >2/92 /47"$%$ 3 +630F%: +30 "0 )/$96"$#(% +?
7(%$%0: 30) &"(4%( 4%4+%($ "& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$ /$
9"473:/+6% >/:2 3(:/96% &" "& :2% [#("7%30 5"0@%0:/"0 &"( :2% K(":%9:/"0 "&
!#430 N/12:$ 30) *#0)34%0:36 *(%%)"4$ >2/92 %$:3+6/$2%$ 3 7(%$#47:/@%
(/12: :" /473(: /0&"(43:/"0 30) /)%3$ >/:2"#: /0:%(&%(%09% +? 7#+6/9
3#:2"(/:/%$C
=2% )/$96"$#(% >/:2 >2/92 :2% )%&%0)30: /$ 923(1%) /096#)%$ 2/$ "7/0/"0$
30) 43::%($ "& 1%0%(36 7#+6/9 /47"(:309%C =2% 9"#(:$ +%6"> "@%(6""F%) :2%
&39: :23: :2% )/$96"$#(% >3$ :" "( :2("#12 3 03:/"036 0%>$737%(, 3$ "77"$%)
:" )/$96"$#(% :" 30 %0%4? "& :2% $:3:% "( &"( 9"44%(9/36 (%3$"0$, 30)
:2%(%&"(% (%U#/(%) $7%9/36 :(%3:4%0: )#% :" :2% >3:92)"1 ("6% "& :2% 7(%$$C
YN%&%(%09% >3$ 43)% :" ?--/":%4 L%:%"*+ 7 M+*H% Y!""&Z & D5 !%( 30)
L//91#: 7 O:#-%9 P#:;9/$ S&''%T !! [!NN &!*CZ
D6:2"#12 :2% L#)1% 23) 7">%( :" "()%( 3 7(%73(3:"(? 2%3(/01 7#($#30: :"
$%9:/"0 !' "& :2% 5(/4/036 K("9%%)/01$ 30) H0@%$:/13:/"0$ D9: &''%, 2% 23)
:" %M%(9/$% :23: 7">%( &"( :2% 7#(7"$%$ )%G0%) /0 $%9:/"0 !'S!T "& :2% &''%
D9:P $%% F: "% L0:*1*"9%:*B C*"60-- *:9 M*:H, Y&''"Z & ;'N )"*C
D 43031%4%0: 7">%( /0:(")#9%) :" 2%67 L#)1%$ 230)6% %M9%$$/@%6? 6"01
93$%$ $2"#6) 0": +% #$%) :" 3::%0#3:% 30 %$$%0:/366? &"(%0$/9 "993$/"0 :2%
9(#9/36 73(:$ "& >2/92 4#$: :3F% 7639% >2/6% :2% )%&%0)30: /$ /0 :2% L#(?O$
923(1%C =2% L#)1% >3$ 0": %0:/:6%) :" (#6% "#: 3 )%&%09% +%&"(% %@/)%09% >3$
9366%)C =2% )%&%0)30: >3$ %0:/:6%) :" 1/@% 2/$ %@/)%09% 30) :2% L#(? :" 3$$%$$
/:$ 0#309%$P $%% .#"%)-/" /3 E06+#) E"/,%)0-#/:, 7 >-/:%2/0,% Y&')(Z D5 $$C
=2% "06? U#%$:/"0 :23: 7("7%(6? 3(/$%$ &"( )%:%(4/03:/"0 #0)%(
$%9:/"0 *&S*T "& :2% &''% D9: /$ >2%:2%( :2%(% 3(% 0" 9/(9#4$:309%$ /0 >2/92
)/$96"$#(% /0 :2% 7#+6/9 /0:%(%$: :" :2% 7(%$$ /$ 63>&#6, %@%0 /& :2%(% 3(% 0"
(%36/$:/9 36:%(03:/@%$ :" 3@%(: 3 :2(%3: :" 6/&% "( 6/4+ "( $%(/"#$ )3431% :"
7("7%(:?C ?--/":%4 L%:%"*+ 7 L0*"9#*: N%1,8*8%", K-9 Y&'()Z & ;'N &#(
30) ?--/":%4 L%:%"*+ 7 L0*"9#*: N%1,8*8%", K-9 @N/ &A Y&''"Z & D5 &"'
%$:3+6/$2 :23: 0%/:2%( :2% 9"44"0 63> "& 9"0G)%09% 0"( :2% [#("7%30
5"0@%0:/"0 &"( :2% K(":%9:/"0 "& !#430 N/12:$ 30) *#0)34%0:36 *(%%)"4$
7%(4/:$ /0 %@%(? 9/(9#4$:309% :2% %0&"(9%4%0: "& 30 3+$"6#:% 6/&%6"01 )#:?
"& 9"0G)%09% "0 4%4+%($ "& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$C .#: :23:
/$ >23: >3$ /0:%0)%) :" +% 392/%@%) +? $%9:/"0 &S&T "& :2% &'(' D9:C
.? 73$$/01 :2% !#430 N/12:$ D9: &''( K3(6/34%0: /0:%0)%) :23: "W%09%$
>2/92 >%(% 0": +? 9#$:"43(? 930"0$ "& 9"0$:(#9:/"0 9"476/30: >/:2 :2%

AB 508

!;!

$ % &'()*+, -./-011

2!3345 6 78

5"0@%0:/"0 $2"#6) %/:2%( +% (%]/0:%(7(%:%) +? :2% 9"#(:$ "( )%963(%)
/09"473:/+6%C <%9:/"0 &S&T "& :2% &'(' D9: /0&(/01%$ 3(:/96% &" "& :2%
5"0@%0:/"0 +%93#$% /: /09(/4/03:%$ 366 #03#:2"(/$%) )/$96"$#(%$ 3+"#:
$%9#(/:? 30) /0:%66/1%09% 43)% :" :2% 4%)/3, /((%$7%9:/@% "& >2%:2%( :2%?
$%(@% :2% 7#+6/9 /0:%(%$: "( 3(% 36(%3)? /0 :2% 7#+6/9 )"43/0, &"( 0" (%3$"0
":2%( :230 :23: :2%? 3(% 43)% +? 7%($"0$ >/:2 3 73(:/9#63( $:3:#$, 034%6?,
%476"?%%$ 30) &"(4%( %476"?%%$ "& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$C
[U#366? 3#:2"(/:3:/@% )/$96"$#(%$ "& :2% $34% /0&"(43:/"0 43)% +? 3 5(">0
$%(@30: >"#6) 0": +% 7#0/$2%) #06%$$ /: >3$ )3431/01C
D(:/96% &" 13@% :2% )%&%0)30: 3 7(%$#47:/@% (/12: :" /473(: /0&"(43:/"0
QQ>/:2"#: /0:%(&%(%09% +? 7#+6/9 3#:2"(/:?OO 30) $%9:/"0 &S&T "& :2% &'(' D9:
/0&(/01%$ :23: (/12: +? /47"$/01 3 +630F%: +30 "0 4%4+%($ 30) &"(4%(
4%4+%($ "& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$C =2% %M92301% "&
/0&"(43:/"0 /0 :2% 7#+6/9 /0:%(%$: 3::(39:$ :2% 2/12%$: 6%@%6 "& 7(":%9:/"0, 30)
(%$:(/9:/"0$ #0)%( 3(:/96% &"S!T 3(% L#$:/G%) "06? /& :2%(% /$ 3 9"47%:/01 30)
"@%((/)/01 7#+6/9 /0:%(%$:C =2% 4%(% &39: :23: :2% /0&"(43:/"0 :23: 30
/0)/@/)#36 $%%F$ :" /473(: /$ 9"0G)%0:/36 )"%$ 0": (#6% "#:
3(:/96% &" 7(":%9:/"0P $%% 5"%,,/X *:9 D/#"% 7 5"*:)% S&'''T *& [!NN !(C
=2% +30 "0 7#+6/9 /0:%(%$: )/$96"$#(%$ +? (%&%(%09% :" 03:/"036 $%9#(/:?,
/((%$7%9:/@% "& >2%:2%( :2%(% /$ 3 7(%$$/01 0%%) :" 7("2/+/: )/$96"$#(%, /$
)/$7("7"(:/"03:%C =2% "06? 6%1/:/43:% L#$:/G93:/"0 3)@309%) &"( :2%
9(/4/036/$3:/"0 "& :2% )/$96"$#(% 30) :2% (%$:(/9:/"0 "& :2% )%&%0)30:O$
3(:/96% &" (/12:$ /$ :2% (/$F "& )3431% :" :2% 7#+6/9 /0:%(%$:C <#92 )3431%
)"%$ 0": 23@% :" +% 7("@%), 30) +%0%G: :" :2% 7#+6/9 9300": +% 3)@309%) 3$ 3
)%&%09%C =2%(%&"(% 0" 93#$36 6/0F 23$ :" +% %$:3+6/$2%) +%:>%%0 :2%
/47"$/:/"0 "& :2% (%$:(/9:/"0 30) :2% "06? 6%1/:/43:% +3$/$ 3)@309%) &"( :2%
(%$:(/9:/"0C =23: /0:%(7(%:3:/"0 /$ 43/0:3/0%) %@%0 >2%(% :2% %476"?%% /$
$%%F/01 :" %M7"$% 9(/4/036/:?, /66%136/:? "( 9"0)#9: :23: %0)301%($ :2% 7#+6/9C
D $?$:%4 "& $3&%1#3()$ "( 36:%(03:/@% (%4%)/%$ 43? "7%(3:% :" 9"((%9:
3+#$%$ >/:2/0 3 96"$%) $?$:%4 +#: )"%$ 0": 7("@/)% &"( 30? /0&"(43:/"0
9"09%(0/01 3+#$%$ :" +% 43)% 7#+6/9C 5"0$%U#%0:6? /: )"%$ 0":2/01 :"
L#$:/&? "( %@%0 34%6/"(3:% :2% /0:%(&%(%09% >/:2 :2% 3(:/96% &"S&T (/12:C =2%(%
/$ 0" 4%9230/$4 &"( :2% 7#+6/93:/"0 "& /0&"(43:/"0 3+"#: 3+#$%$ >2/92 >/66
+% (%9:/G%), /& 3: 366, >/:2/0 3 96"$%) /0$:/:#:/"0C =2% 7#+6/9 /0:%(%$: /0 :2/$
3(%3 /$ 0": 9"0G0%) :" (%9:/G93:/"0C =2%(% /$ 3 )/$:/09: @36#% /0
9"44#0/93:/01 /0&"(43:/"0 3+"#: /44"(36 "( #063>&#6 39:$ +? 31%0:$ "&
1"@%(04%0: /((%$7%9:/@% "& >2%:2%( $#92 9"0)#9: /$ /0@%$:/13:%) 30)
)/$9"0:/0#%)C =2% 7#+6/9 23$ 3 &#0)34%0:36 (/12: :" F0"> >23: :2%
1"@%(04%0: 23$ +%%0 )"/01 /0 /:$ 034%C _#)/9/36 (%@/%> "& 3 (%&#$36 :"
3#:2"(/$% )/$96"$#(% /$ 0": 30 3)%U#3:% 36:%(03:/@% (%4%)? $/09% :2% 9"#(:$
3(% #0>/66/01 :" /0:%(@%0% >2%0 03:/"036 $%9#(/:? /$ 1/@%0 3$ 3 (%3$"0 &"(
)%0?/01 /0)/@/)#36 (/12:$C YN%&%(%09% >3$ 43)% :" D 7 >%)"%-*"4 /3 >-*-% 3/"
-2% C/$% .%8*"-$%:-B Q= 8 J)Y0#++*: Y&''$Z # D66 [N #""- I#::%++4 T
>/:, 7 O:#-%9 P#:;9/$ S&''(T !) [!NN !#'- !2*2*+ 7 O:#-%9 P#:;9/$
S&''%T !* [!NN #&* 30) M/1$*: 7 O:#-%9 P#:;9/$ S&''(T !% [!NN &CZ
=2% /47"$/:/"0 "& 3 +630F%: +30 "0 )/$96"$#(% /$ 0": L#$:/G%) +? :2% )%$/(%
:" 3@"/) 3 :(/36 7("9%$$ :23: 4/12: (%$#6: /0 30 39U#/::36C =2% %M%(9/$% "& &(%%
$7%%92 4#$: 0": +% 7#0/$2%) >/:2"#: 3 &3/( :(/36 +? 3 L#(?, (%7(%$%0:3:/@% "&
:2% 7#+6/9, 30) QQ&3/(0%$$OO /0 :2/$ 9"0:%M: 4%30$ "77"(:#0/:? &"( 3 )%&%0)30:
:" 7#: :2% 7("$%9#:/"0 :" 7(""& 30), /& 9366%) #7"0, :" :%$:/&? /0 2/$ )%&%09%C

!

"

#

$

%

&

'

(

AB 509

!;4

2!3345 6 78
!

"

#

$

%

&

'

(

$ % &'()*+, -./-011

;2%:2%( 2/$ ">0 )%&%09% /$ 1"") /0 63> 9300": +% )%9/)%) #0:/6 2/$ %@/)%09%
23$ +%%0 2%3()C
A%9%$$/:? "( )#(%$$ "& 9/(9#4$:309%$ 43? +% (3/$%) 3$ 3 )%&%09% :" $:(/9:
6/3+/6/:? "W%09%$ /& :2% )%&%0)30: +%6/%@%$ :23: :2% &"(+/))%0 39: >3$
0%9%$$3(? :" 3@"/) 3 )%4"0$:(3+6? 1(%3:%( 23(4 >2/92 >3$ 6/F%6? :" 23@%
+%&366%0 2/4 "( :2"$% 2% 23) 3 )#:? :" 7(":%9:C YN%&%(%09% >3$ 43)% :" F: "%
? @!2#+9"%:A @!/:R/#:%9 I1#:,W >0";#)*+ >%8*"*-#/:A Y!""&Z *34 &#)CZ
H: /$ 7"$$/+6% :" (%3) $%9:/"0$ &S&T 30) #S&T "& :2% BE9/36 <%9(%:$ D9: &'('
$" :23: :2%? )" 0": 43F% 9(/4/036 :2% %M%(9/$% "& :2% 9"44"0 63> (/12: :"
)/$96"$% /0/U#/:? 3$ 3 63$: (%$"(:C YN%&%(%09% >3$ 43)% :" D 7 >%)"%-*"4 /3
>-*-% 3/" -2% C/$% .%8*"-$%:-B Q= 8 >#$$, Y!"""Z ! D5 &&$CZ H& $%9:/"0$
&S&T 30) #S&T )" 3$ 3 43::%( "& "()/03(? 9"0$:(#9:/"0 43F% 9(/4/036 :23:
9"44"0 63> (/12:, :2%0 :2%? $2"#6), /& 3: 366 7"$$/+6%, +% (%3) 9"473:/+6%
>/:2 :2% 5"0@%0:/"0, "( %6$% )%963(%) /09"473:/+6%C
J#)2*%+ I0;%:92*- Y! 30) >*8:* G%-2*:# &"( :2% 0%>$737%($C =2%
7("7%( 30) %W%9:/@% /0@%$:/13:/"0 "& :2% 9"0)#9: "& 7#+6/9 3W3/($ /$ 3 )#:? "&
:2% 7(%$$C =2"$% /0 :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$ 3(% 3$ 399"#0:3+6%
:" :2% 7#+6/9 3$ 30? ":2%( $%(@30:$ "& :2% $:3:%P $%% J)!*"-*: I0"H#:;-/:
M"%%: 7 I#$%, N%1,8*8%", K-9 Y!""&Z ! D5 !)), !'"V!'&C \/$96"$#(% :"
:2% 7#+6/9 /$ 1"") /0 /:$%6&, 7("@/)%) /: )"%$ 0": )%&%3: :2% 7#(7"$%$ &"( >2/92
:2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$ %M/$:C =2% a"@%(04%0: )"%$ 0":
9"0$/)%( :23: %@%(? )/$96"$#(% /$ 23(4&#6P $%% K/"9 ?97/)*-% 7 I2% >)/-,$*:
E06+#)*-#/:, K-9 Y&''"Z & D5 (&!C
=2%(% >/66 +% 93$%$ >2%(% )/$96"$#(% "& >("01)"/01 /$ (%U#/(%)C =2%
3$$#47:/"0 /0 :2% 93$%$ &"( :2% 5(">0 30) :2% !"4% <%9(%:3(? 30) /0 :2%
;2/:% K37%( S540) $&"#T /$ :23: 0":2/01 >/66 1" >("01 "( :23: 0":2/01 >/66
1" >("01 :23: >/66 0": +% 7#: (/12: +? :2% $?$:%4$ 36(%3)? /0 7639%C =23:
3$$#47:/"0 /$ #0(%36/$:/9 30) /09"((%9: 30) #0)%(4/0%$ :2% 2/12 @36#%
7639%) "0 :2% (/12: :" &(%%)"4 "& %M7(%$$/"0C [@%0 >2%(% 377("7(/3:% 39:/"0
23$ +%%0 :3F%0, :2% 43::%( $2"#6) +% 43)% 7#+6/9C
H: /$ 23() :" $%% 2"> 30 BE9/36 <%9(%:$ D9: >2/92 9"0:3/0$ 0" 7#+6/9
)"43/0 )%&%09% 930 &#6G6 :2% (%U#/(%4%0: "& D(: &" :23: /: +% 0%9%$$3(? /0 3
)%4"9(3:/9 $"9/%:?P ?--/":%4 L%:%"*+ 7 M+*H% Y&'')Z 52 (#, '*C YN%&%(%09%
>3$ 43)% :" D 7 I/"/:-/ >0: E06+#,2#:; K-9 S&')'T '( \'N *) $!#CZ
=2% 3@3/63+/6/:? "& L#)/9/36 (%@/%> >2%(% 3#:2"(/$3:/"0 &"( )/$96"$#(% 23$
+%%0 (%&#$%) 9300": +% (%6/%) "0 &"( $3?/01 :23: 3 9"0@/9:/"0 #0)%( :2%
BE9/36 <%9(%:$ D9: &'(' /$ 9"473:/+6% >/:2 3(:/96% &" "& :2% 5"0@%0:/"0C H:
/$ 96%3( :23: /0 73$$/01 :2% &'(' D9: K3(6/34%0: )/) 0": 9"0:%4763:% :23:
L#)/9/36 (%@/%> ":2%( :230 "0 :2% 6/4/:%) 1("#0)$ $%: "#: /0 ?,,/)#*-%9
E"/7#:)#*+ E#)-0"% C/0,%, K-9 7 <%9:%,60"4 !/"8: Y&'#(Z & J. !!* >"#6)
+% 3@3/63+6% :" 92366%01% 3 (%&#$36 "& 3#:2"(/$3:/"0 &"( 7#+6/93:/"0 "&
/0&"(43:/"0 )/$96"$%) +? 3 4%4+%( "& :2% $%(@/9%$C <%9:/"0 & >3$ +%6/%@%) :"
6%3@% 0" >/)%( 30 3@%0#% :" 92366%01% 3 (%&#$36 $" :23: 3 9"0@/9:/"0 9"#6)
(%$#6: &("4 3 )/$96"$#(% >2/92 9"#6) 0": +% (%$:(3/0%) +? /0L#09:/"0C
N#;%+ >1%%:%4 Y!B G*,/: !/88%+ 30) G/:*-2*: K*#9+*1 &"( :2% 5(">0C
=2% $"6% 6%1/:/43:% 7#(7"$% "& 3 7(%73(3:"(? 2%3(/01 /$ :" )%:%(4/0% :2%
34+/: "& "W%09%$ >2/92 :2% 7("$%9#:/"0 23@% :" 7("@%P >23: %@/)%09% :2%?
0%%) :" 3))#9% :" 7("@% :2%/( 93$% =2% 7#(7"$% "& $%9:/"0 !' "& :2% &''% D9:
>3$ :" (%4"@% :2% "6) 7("+6%4$ >2/92 3("$% &("4 L#(/%$ 23@/01 :" +% $%0:
2"4% &"( 6"01 7%(/")$ )#(/01 :2% :(/36C

AB 510

!;"

$ % &'()*+, -./-011

2!3345 6 78

=2% 7(%73(3:"(? 2%3(/01 7("9%)#(% >3$ 377("7(/3:% +%93#$% "& :2%
9"476%M/:? "& :2% "W%09% 30) :2% )%&%09%$ 3@3/63+6%C D (#6/01 >2/92 :2%
L#)1% >3$ %0:/:6%) :" 43F% >3$ :23: 3 73(:/9#63( )%&%09% >3$ "( >3$ 0":
"7%0 :" :2% )%&%0)30:C =2% L#)1% >3$ 0": 9"09%(0%) >/:2 :2% $:(%01:2 "& :2%
)%&%09% "( /:$ 92309%$ "& $#99%$$ +%&"(% 3 L#(?C A" U#%$:/"0 "& #$#(7/01 :2%
L#(?O$ &#09:/"0 :2%(%&"(% 3("$%C
B0 :2%/( "()/03(? 9"0$:(#9:/"0 $%9:/"0$ &S&T 30) #S&T "& :2% &'(' D9: )"
0": 7("@/)% &"(, 30) /0)%%) %M96#)%, %M7(%$$6? "( +? 0%9%$$3(? /476/93:/"0,
30? )%&%09% "& )/$96"$#(% "& /0/U#/:? "( "& 0%9%$$/:? "( )#(%$$ "&
9/(9#4$:309%C H& 3 4%4+%( "( &"(4%( 4%4+%( "& :2% $%9#(/:? "( /0:%66/1%09%
$%(@/9% /$ 9"09%(0%) 3+"#: $%(/"#$ >("01)"/01 >/:2/0 :2% $%(@/9% 2% /$
%0:/:6%) :" :3F% $%@%(36 $:%7$ >/:2"#: 9"44/::/01 3 9(/4/036 "W%09%C
A" 9"44"0 63> )%&%09% :" 9(/4/036 7("9%%)/01$ #0)%( :2% &'(' D9: 930
+% )%(/@%) &("4 L#)14%0: "& :2% !"#$% "& '"()$ /0 ?--/":%4 L%:%"*+ 7
L0*"9#*: N%1,8*8%", K-9 @N/ &A Y&''"Z & D5 &"'C =2% !#430 N/12:$
5"0@%0:/"0 )"%$ 0": (%9"10/$% 3 (/12: :" )/$96"$% /0/U#/:?C
=2% 9"44"0 63> 30) 3(:/96% &" "& :2% 5"0@%0:/"0 3(% /0 9"09#((%09%C
D6:2"#12 :2% (/12: :" &(%%)"4 "& %M7(%$$/"0 /$ 30 %M:(%4%6? /47"(:30: (/12:
30) :2% 7(%$$ 23$ 30 /47"(:30: 73(: :" 763? /0 :23: (/12:, /: /$ 0": 30 3+$"6#:%
(/12:C =2% /0:%(%$:$ "& 03:/"036 $%9#(/:? (%U#/(% 3 6/&%6"01 )#:? "0 4%4+%($
"& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$ 0": :" )/$96"$% >/:2"#: 7("7%(
3#:2"(/:? 9"0G)%0:/36 /0&"(43:/"0 >2/92 934% /0:" :2%/( 7"$$%$$/"0 +?
@/(:#% "& :2%/( %476"?4%0:C
=2% /0:%(&%(%09% >/:2 :2% (/12: :" &(%%)"4 "& %M7(%$$/"0 9"0:%4763:%) +?
$%9:/"0$ &S&T 30) #S&T "& :2% &'(' D9: 7#($#%$ 3 6%1/:/43:% 3/4 >/:2/0
3(:/96% &"S!T "& :2% 5"0@%0:/"0, 034%6?, :2% 7(":%9:/"0 "& QQ03:/"036
$%9#(/:?OOC ;2%:2%( :2% /0:%(&%(%09% /$ QQ0%9%$$3(? /0 3 )%4"9(3:/9 $"9/%:?OO /$
3 U#%$:/"0 "& 7("7"(:/"036/:? >2/92 4#$: +% 9"0$/)%(%) "0 :2% &39:$ "& %392
93$%C
=2% /$$#% /$ >2%:2%( /: /$ 9"473:/+6% >/:2 3(:/96% &" :" 7("$%9#:%^9"0@/9:
:2% )%&%0)30: >2" 23$ 43)% >/)%](301/01 )/$96"$#(%$ "& 2/126? $%0$/:/@%
/0&"(43:/"0 )/(%9:6? :" :2% 7#+6/9 @/3 :2% 7(%$$, >/:2"#: 23@/01 43)% #$% "&
:2% 6%1/:/43:% 3@%0#%$, /096#)/01 (%$"(: :" :2% !/12 5"#(:, &"( 3))(%$$/01 2/$
9"09%(0$C
D66 )/$96"$#(%$ (%63:/01 :" $%9#(/:? 30) /0:%66/1%09% 43)% +? 4%4+%($ "(
&"(4%( 4%4+%($ "& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$ 3(% 23(4&#6 :" :2%
7#+6/9 /0:%(%$: +%93#$% $#92 )/$96"$#(%$ 23@% 3 $7%9/36 9(%)/+/6/:? 30) 23@% 3
2/12%( )%1(%% "& $%0$/:/@/:?C =2%(% 3(% 1(3@% )/$3)@30:31%$ /0 3 $?$:%4 >2%(%
:2% )%430)$ "& :2% 7#+6/9 /0:%(%$: 3(% )%:%(4/0%) 3&:%( )/$96"$#(% +? :2%
7(%$$ 30) 0": +%&"(%C H0 K/"9 ?97/)*-% 7 >)/-,$*: E06+#)*-#/:, K-9 Y&''"Z
& D5 (&! :2% !"#$% "& '"()$ 2%6) :23: :2% 9/@/6 63> >"#6) (%$:(3/0 30?
)/$96"$#(% +? 3 &"(4%( 4%4+%( "& :2% $%(@/9%$ (%13()6%$$ "& /:$ 9"0:%0:, +#:
:23: )/$96"$#(% +? :2/() 73(:/%$ $#92 3$ :2% 7(%$$ 23) :" +% 3$$%$$%) /0 :2%
6/12: "& :2% )3431% >2/92 >"#6) %0$#%C
H: /$ #0)%$/(3+6% &"( 3 $/016% /0)/@/)#36 :" +% :2% 3(+/:%( "& >23: )/$96"$#(%
/$ /0 :2% 7#+6/9 /0:%(%$: >2%0 3 G0309/36 13/0 :" :23: /0)/@/)#36 /$ %0@/$31%)
/0 :2% )/$96"$#(%C =2%(% /$ 36$" :2% 7("+6%4 "& 23@/01 :" 43F% 4"(%
)/$96"$#(%$ "& 3 )3431/01 03:#(% /0 :2% :(/36 7("9%%)/01$C K3(6/34%0: >3$
9"09%(0%) 3+"#: #0$9(#7#6"#$ /0)/@/)#36$ >2" 4/12: 763? "#: :2%/( )%&%09%
/0 &("0: "& :2% L#(? F0">/01 :23: :2% 5(">0 >"#6) +% #03+6% :" 7#: /0
%@/)%09%C H0 (%63:/"0 :" 4%4+%($ "& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$

!

"

#

$

%

&

'

(

AB 511

!;;

2!3345 6 78

$ % &'()*+, -./-011

!

K3(6/34%0: 23$ 63/) )">0 :23: :2%(% $2"#6) +% 0" 7#+6/9 /0:%(%$: )%&%09%C
YN%&%(%09% >3$ 43)% :" ?--/":%4 L%:%"*+ 7 M+*H% Y!""&Z & D5 !%(- D 7
E"%,-/: Y&''#Z ! D5 &*" 30) K#/: K*6/"*-/"#%, K-9 7 Q7*:, Y&'($Z
`. $!%CZ B0 :2%/( "()/03(? 9"0$:(#9:/"0 $%9:/"0$ &S&T 30) #S&T )" 0":
7("@/)% &"( )%&%09%$ "& )/$96"$#(% "& /0/U#/:? "( 0%9%$$/:? "( )#(%$$ "&
9/(9#4$:309%$C

"

G/:*-2*: !"/1 &"( :2% <%9(%:3(? "& <:3:% &"( :2% !"4% \%73(:4%0:C =2%
"06? (%36 /$$#% "& 7(/09/76% /$ >2%:2%( $%9:/"0$ &S&T 30) #S&T (%7(%$%0: 3
7("7"(:/"03:% (%$7"0$% :" :2% (/$F "& )/$96"$#(% +? 4%4+%($ "( &"(4%(
4%4+%($ "& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$C =2% U#%$:/"0 :2%(%&"(% /$
>2%:2%( :2%(% /$ 3 (%3$"03+6% (%63:/"0$2/7 "& 7("7"(:/"036/:? +%:>%%0 :2%
(%$:(/9:/"0$ /47"$%) +? :2"$% $%9:/"0$ 30) :2% 6%1/:/43:% "+L%9:/@%$ :2%? $%%F
:" 7(":%9:C .%93#$% "& :2% >/)% )/@%($/:? "& $"9/36, %9"0"4/9 30) (%6/1/"#$
9"0)/:/"0$ /0 :2% $:3:%$ >2/92 3(% $/103:"(/%$ :" :2% !#430 N/12:$
5"0@%0:/"0, :2% <:(3$+"#(1 3#:2"(/:/%$ 366"> %392 $:3:% 3 QQ43(1/0 "&
377(%9/3:/"0OO /0 :2/$ (%13()C YN%&%(%09% >3$ 43)% :" U/;- 7 L%"$*:4
S&''$T !& [!NN !"$ 30) C*9R#*:*,-*,,#/0 7 L"%%)% S&''!T &% [!NN
!&'CZ
=23: 43(1/0 "& 377(%9/3:/"0, >2/92 /$ 366">%) :" %392 $:3:%, /$ (%X%9:%) /0
:2% 43(1/0 "& )/$9(%:/"0 366">%) +? :2% )"4%$:/9 9"#(: :" :2% %M%9#:/@% 30)
6%1/$63:/@% )%9/$/"0]43F%($ /0 :2% I0/:%) J/01)"4C ;2%0 /: 9"4%$ :"
U#%$:/"0$ "& 03:/"036 $%9#(/:? :2% 9"#(:$ 23@% 0" %M7%(:/$% 30) +":2
)"4%$:/9 30) <:(3$+"#(1 L#(/$7(#)%09% (%9"10/$% :23: :2% )%9/$/"0$ "&
6%1/$63:#(% 30) :2% %M%9#:/@% 3(% %0:/:6%) :" 377("7(/3:% (%$7%9:P $%%
>%)"%-*"4 /3 >-*-% 3/" -2% C/$% .%8*"-$%:- 7 D%2$*: Y!""*Z & D5 &$*K%*:9%" 7 >1%9%: S&'()T ' [!NN #** 30) Q,6%,-%" 7 O:#-%9 P#:;9/$
S&''*T &( [!NN 5\ )!C =2% $#+L%9: 43::%( "& :2% 6%1/$63:/"0, 034%6?, :2%
7(":%9:/"0 "& 03:/"036 $%9#(/:?, /$ "0% /0 >2/92 K3(6/34%0: 30) :2% %M%9#:/@%
3(% +%$: 7639%) :" 43F% 30 /0&"(4%) )%9/$/"0 30) :2% 9"#(:$ 3(% 0":C
=2% 5"0@%0:/"0 (%U#/(%$ 3 +36309% :" +% $:(#9F 0": L#$: +%:>%%0 :2%
73(:/9#63( (/12:$ "& 30 /0)/@/)#36 $%%F/01 :" (%6? "0 3(:/96% &" 30) :2% 1%0%(36
/0:%(%$:$ "& :2% 9"44#0/:? +#: 36$" +%:>%%0 9"47%:/01 5"0@%0:/"0 (/12:$ "&
/0)/@/)#36$C =2% %M%(9/$% "& "0% 7%($"0O$ &(%%)"4 "& %M7(%$$/"0 /$ 6/3+6% :"
/0@"6@% 30 /0&(/01%4%0: "& 30":2%(O$ (/12: :" 7(/@3:% 6/&%C =2/$ /$ 30 3(%3 /0
>2/92 K3(6/34%0:O$ 43(1/0 "& )/$9(%:/"0 $2"#6) +% (%$7%9:%)P $%%
!2*,,*;:/0 7 5"*:)% S&'''T !' [!NN %&$C
=2% )%&%0)30: 0%@%( $"#12: "E9/36 3#:2"(/$3:/"0 :" 43F% :2% )/$96"$#(%$
$" 2% 9300": 9"4763/0 3+"#: >23: 4/12: 23@% 2377%0%) /& 2% 23) $"#12: /:
30) +%%0 (%&#$%)C !/$ 9"4763/0:$ 3+"#: :2% 7":%0:/36 6/4/:3:/"0$ "& L#)/9/36
(%@/%> 3(% 4/$7639%)C =2% 9"#(: 9"#6) 23@% 4/:/13:%) 30? $%(/"#$
7("9%)#(36 7("+6%4$ +? 377"/0:/01 30 34/9#$ 9#(/3%, 30) L#)/9/36 (%@/%>
>"#6) 23@% +%%0 6/F%6? :" /0@"6@% :2% U#%$:/"0 >2%:2%( $#E9/%0:6? 9(%)/+6%
366%13:/"0$ "& >("01)"/01 23) +%%0 43)%C D 7%($"0 /0 :2% )%&%0)30:O$
7"$/:/"0 23$ 430? 63>&#6 "77"(:#0/:/%$ &"( 43F/01 )/$96"$#(%$ /0 "()%( :"
7(%@%0: 3+#$%$ >/:2/0 :2% $?$:%4C
=2% $:3:#:"(? $?$:%4 )/) 0": %M:/01#/$2 :2% )%&%0)30:O$ (/12: :" &(%%)"4
"& %M7(%$$/"0 +#: 4%(%6? 9/(9#4$9(/+%) :2% 4300%( /0 >2/92 :23: (/12: 9"#6)
63>&#66? +% %M%(9/$%)C =2% 73(:/9#63( (%$:(/9:/"0$ /47"$%) +? $%9:/"0$
&S&T 30) #S&T 3(% 7("7"(:/"03:% :" :2% "+L%9:/@% :2%? 7#($#%C H0 "()%( :"

#

$

%

&

'

(

AB 512

!;<

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

2!3345 6 78

&#6G6 :2%/( &#09:/"0$ %W%9:/@%6? :2% 39:/@/:/%$ "& 4%4+%($ "& :2% $%9#(/:? 30)
/0:%66/1%09% $%(@/9%$ 4#$: (%43/0 $%9(%:C
;2%(% 3 7%($"0 23$ 1/@%0 #0)%(:3F/01$ >2/92 (%$:(/9: 2/$ (/12: :" )/$96"$%
43:%(/36 "+:3/0%) /0 :2% 9"#($% "& 2/$ %476"?4%0:, :23: /$ 3 43:%(/36 &39:"(
/0 )%:%(4/0/01 >2%:2%( :2% $309:/"0$ &"( +(%3F/01 :2"$% #0)%(:3F/01$ 3(%
9"473:/+6% >/:2 3(:/96% &"C
<%9:/"0$ &S&T 30) #S&T /47"$% 3 7("7"(:/"03:% (%$:(/9:/"0 "0 )/$96"$#(%
30) 3(% :2%(%&"(% 9"473:/+6% >/:2 3(:/96% &" "& :2% 5"0@%0:/"0C

!

"

D/6%"-,/: Y! (%76/%)C
=2%/( '"()$2/7$ :""F :/4% &"( 9"0$/)%(3:/"0C
!& 83(92C 16!; <23=09> 6? 76!30211
# 8? '"()$, 8( \3@/) <23?6%(, :2% 377%6630:, /$ 3 &"(4%( 4%4+%( "& :2%
$%9#(/:? $%(@/9%C !% 23$ +%%0 /0)/9:%) "0 :2(%% 9"#0:$ 923(1/01 2/4 >/:2
#063>&#6 )/$96"$#(% "& )"9#4%0:$ 30) /0&"(43:/"0 9"0:(3(? :" $%9:/"0$ &
30) # "& :2% BE9/36 <%9(%:$ D9: &'('C 8"$%$ _, %M%(9/$/01 3 7">%(
9"0&%((%) +? $%9:/"0 !'S&T "& :2% 5(/4/036 K("9%)#(% 30) H0@%$:/13:/"0$ D9:
&''%, "()%(%) :23: 3 7(%73(3:"(? 2%3(/01 +% 2%6) +%&"(% 2/4C D: :23:
2%3(/01 :2% L#)1% (#6%) #0)%( $%9:/"0 *&S*TS+T "& :23: D9: :23: 0" 7#+6/9
/0:%(%$: )%&%09% >3$ "7%0 :" :2% 377%6630: #0)%( :2"$% $%9:/"0$, >2/92 2%
2%6) :" +% 9"473:/+6% >/:2 3(:/96% &" "& :2% [#("7%30 5"0@%0:/"0 &"( :2%
K(":%9:/"0 "& !#430 N/12:$ 30) *#0)34%0:36 *(%%)"4$ S&'$*T S54)
('%'TC =2% 377%6630: 377%36%) :" :2% 5"#(: "& D77%36 S5(/4/036 \/@/$/"0T
313/0$: :2"$% (#6/01$, 30) 36$" U#%$:/"0%) >2%:2%( /: 23) +%%0 377("7(/3:%
&"( :2% L#)1% :" 43F% (#6/01$ #0)%( :2% &''% D9:C =2% 5"#(: "& D77%36 2%6)
:23: :2% L#)1% 23) +%%0 %0:/:6%) :" 43F% (#6/01$ #0)%( :2% &''% D9:, 30)
#72%6) 2/$ (#6/01$ +":2 "0 :2% 3+$%09% "& 3 7#+6/9 /0:%(%$: )%&%09% 30) "0 :2%
9"473:/+/6/:? >/:2 3(:/96% &" "& :2% [#("7%30 5"0@%0:/"0 "& $%9:/"0$ & 30) #
"& :2% BE9/36 <%9(%:$ D9: &'('P Y!""&Z & ;'N !!"%C =2% 377%6630: 0">
92366%01%$ :2%$% (#6/01$ "& :2% L#)1% 30) :2% 5"#(: "& D77%36 +%&"(% :2%
!"#$%C D: :2% 2%3(/01 "& :2/$ 377%36 :2% !"#$% 23) :2% +%0%G: "&
$#+4/$$/"0$ "0 +%236& "& 4%)/3 /0:%(%$:$ 30) :2% !"4% <%9(%:3(?C
I2% 3*)-,
! =2% 377%6630: &39%$ :(/36 "0 /0)/9:4%0: 30) 2/$ (/12: :" 3 &3/( :(/36 4#$:
"& 9"#($% +% 7(":%9:%)C A" %@/)%09% 23$ ?%: +%%0 9366%) 30) 0" &39:$ 7("@%)C
H0 $#443(/$/01 :2% &39:$ 1/@/01 (/$% :" :2% 377%36 /: /$ 377("7(/3:% :" (%6? @%(?
2%3@/6? "0 :2% $:3:%4%0: "& &39:$ 31(%%) +%:>%%0 :2% 73(:/%$C
$ =2% 377%6630: >3$ 3 4%4+%( "& :2% $%9#(/:? $%(@/9% SQQ:2% $%(@/9%OOT
&("4 A"@%4+%( &''& :" B9:"+%( &''%C D: :2% "#:$%: "& 2/$ $%(@/9% 2% $/10%)
30 BE9/36 <%9(%:$ D9: &'(' SQQB<D &'('OOT )%963(3:/"0 39F0">6%)1/01 :2%
9"0G)%0:/36 03:#(% "& )"9#4%0:$ 30) ":2%( /0&"(43:/"0 (%63:/01 :" $%9#(/:?
"( /0:%66/1%09%, )%&%09% "( /0:%(03:/"036 (%63:/"0$ :23: 4/12: 9"4% /0:" 2/$
7"$$%$$/"0 3$ 3 (%$#6: "& 2/$ 7"$/:/"0- 2% 36$" $/10%) 30 39F0">6%)1%4%0:
:23: 2% >3$ #0)%( 3 9"0:(39:#36 "+6/13:/"0 0": :" )/$96"$%, >/:2"#:
3#:2"(/:?, 30? /0&"(43:/"0 :23: 934% /0:" 2/$ 7"$$%$$/"0 +? @/(:#% "& 2/$
%476"?4%0:C B0 6%3@/01 :2% $%(@/9% 2% $/10%) 3 &#(:2%( B<D )%963(3:/"0
39F0">6%)1/01 :23: :2% 7("@/$/"0$ "& :2% D9: 9"0:/0#%) :" 3776? :" 2/4
0":>/:2$:30)/01 :2% :%(4/03:/"0 "& 2/$ 377"/0:4%0:, 30) :23: :2% $34%

#

$

%

&

'

(

AB 513

!;#

2!3345 6 78
!

"

#

$

%

&

'

(

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

(%U#/(%4%0:$ "& 9"0G)%0:/36/:? 9"0:/0#%) :" 3776? :" 30? /0&"(43:/"0,
)"9#4%0:$ "( ":2%( 3(:/96%$ (%63:/01 :" $%9#(/:? "( /0:%66/1%09%, )%&%09% "(
/0:%(03:/"036 (%63:/"0$ >2/92 4/12: 23@% 9"4% /0:" 2/$ 7"$$%$$/"0 3$ 3 (%$#6:
"& 2/$ 7(%@/"#$ %476"?4%0:C !% 43)% 3 >(/::%0 )%963(3:/"0 :23: 2% 23)
$#((%0)%(%) 30? 30) 366 /0&"(43:/"0 /0 43:%(/36 &"(4 S>2%:2%( 963$$/G%) "(
0":T 43)% "( 39U#/(%) +? 2/4 ">/01 :" 2/$ "E9/36 7"$/:/"0, $3@% $#92 3$ 2%
23) :2% >(/::%0 3#:2"(/:? "& :2% $%(@/9% :" (%:3/0C
% .%&"(% D#1#$: &''), :2% 377%6630: )/$96"$%) 3 0#4+%( "& )"9#4%0:$
:" L"#(036/$:$ &("4 :2% QQ83/6 "0 <#0)3?OO[ <"4% !' )/W%(%0: )"9#4%0:$
>%(% 63:%( (%:#(0%) +? :2% 0%>$737%( :" :2% =(%3$#(? <"6/9/:"( /0 83(92
&''(C 8"$: "& :2%4 377%3(%) :" (%63:% :" $%9#(/:? 30) /0:%66/1%09% 43::%($
30) >%(% 963$$/G%) 3: 6%@%6$ (301/01 &("4 QQ563$$/G%)OO #7 :" 30) /096#)/01
QQ="7 <%9(%:OOC =2% 7("$%9#:/"0 366%1% :23: 9%(:3/0 "& :2% )"9#4%0:$ /096#)%)
43:%(/36 "+:3/0%) +? "( (%63:/01 :" :2% /0:%(9%7:/"0 "& 9"44#0/93:/"0$ /0
"+%)/%09% :" >3((30:$ /$$#%) #0)%( $%9:/"0 ! "& :2% H0:%(9%7:/"0 "&
5"44#0/93:/"0$ D9: &'($C
& B0 !# D#1#$: &''), :2% QQ83/6 "0 <#0)3?OO 7#+6/$2%) 30 3(:/96%
>(/::%0 +? :2% 377%6630: 2/4$%6& S399"()/01 :" :2% +?]6/0%T 30) 3 0#4+%( "&
":2%( 3(:/96%$ +? L"#(036/$:$ 7#(7"(:/01 :" +% +3$%) "0 /0&"(43:/"0 )/$96"$%)
+? :2% 377%6630:C =2% 7("$%9#:/"0 366%1% :23: :2% 377%6630: >3$ 73/) 3
$#+$:30:/36 $#4 "& 4"0%? +? :2% 0%>$737%( &"( :2%$% 39:/@/:/%$C =2%
7("$%9#:/"0 36$" 366%1% :23: :2% /0&"(43:/"0 9"0:3/0%) /0 30) (%&%((%) :" /0
:2% 3(:/96%$ (%63:%$ :" 43::%($ "& $%9#(/:? 30) /0:%66/1%09% :" >2/92 :2%
377%6630: 9"#6) "06? 23@% 23) 399%$$ +? (%3$"0 "& 2/$ %476"?4%0: >/:2 :2%
$%(@/9%C
' _#$: +%&"(% :2% 3(:/96%$ >%(% 7#+6/$2%), :2% 377%6630: 6%&: :2% 9"#0:(?
30) 3 $#+$%U#%0: 3::%47: :" %M:(3)/:% 2/4 &("4 *(309% &3/6%)C !% (%:#(0%)
"0 !& D#1#$: !""" 30) >3$ 3((%$:%) "0 2/$ 3((/@36 3: \"@%(C !% >3$
93#:/"0%) 30) 43)% 0" (%76?C !% >3$ 0": /0:%(@/%>%) 3: 30? $:31%, +#: >3$
:3F%0 :" '"0)"0 30) 923(1%) 3: 523(/01 5("$$ K"6/9% <:3:/"0 :23: $34%
3&:%(0""0C H0 (%76? :" :2% 923(1% 2% $3/)P
QQH 23@% +%%0 6/@/01 /0 K3(/$ &"( :2(%% ?%3($ 30) H 23@% )%9/)%)
@"6#0:3(/6? :" (%:#(0 :" .(/:3/0 :" &39% 923(1%$ #0)%( :2% BE9/36 <%9(%:$
D9:C H 23@% )"0% :2/$ :" 96%3( 4? 034% 30) :" 366"> 3 L#(? "& &! "& 4?
&%66"> 9/:/b%0$ :" L#)1% 4%C H 23@% 36$" (%:#(0%) :" 92366%01% :2% 9"@%(]
#7$ 30) 9"47639%09? :23: 23@% &"66">%) 4? )/$96"$#(%$C H 3)4/: :23: 3$
30 "E9%( "& :2% $%9#(/:? $%(@/9%, H >3$ 3 5(">0 $%(@30: &("4 A"@%4+%(
&''& :" B9:"+%( &''%C !">%@%(, H )" 0": 3)4/: 43F/01 30? )/$96"$#(%$
>2/92 >%(% 9"0:(3(? :" :2% 9(/4/036 63>C D0? )/$96"$#(%$ 43)% +? 4%
>%(% /0 :2% 7#+6/9 30) 03:/"036 /0:%(%$:$C H0 4? )%&%09% H >/66 (%6? "0 4?
(/12: "& &(%%)"4 "& %M7(%$$/"0 3$ 1#3(30:%%) +? :2% 9"44"0 63>, :2%
!#430 N/12:$ D9: 30) 3(:/96% &" "& :2% [#("7%30 5"0@%0:/"0 "0 !#430
N/12:$COO
( =2% G($: 9"#0: /0 :2% /0)/9:4%0: 313/0$: :2% 377%6630: 366%1%$ :23:, "0
"( +%&"(% !# D#1#$: &''), +%/01 3 7%($"0 >2" 23) +%%0 3 4%4+%( "& :2%
$%9#(/:? 30) /0:%66/1%09% $%(@/9%$, 2% )/$96"$%) )"9#4%0:$ (%63:/01 :" $%9#(/:?
"( /0:%66/1%09% >/:2"#: 63>&#6 3#:2"(/:? 9"0:(3(? :" $%9:/"0 &S&T "& :2%
B<D &'('C =2% $%9"0) 9"#0: 366%1%$ :23:, "0 "( +%&"(% !# D#1#$: &''),
+%/01 3 7%($"0 >2" 23) +%%0 3 5(">0 $%(@30:, 2% >/:2"#: 63>&#6 3#:2"(/:?
)/$96"$%) /0&"(43:/"0 "+:3/0%) +? (%3$"0 "& >3((30:$ /$$#%) #0)%( :2%

AB 514

!;9

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

2!3345 6 78

H0:%(9%7:/"0 "& 5"44#0/93:/"0$ D9: &'($, 9"0:(3(? :" $%9:/"0 #S&T "& :2%
B<D &'('C =2% :2/() 9"#0: 366%1%$ :23: "0 !# D#1#$: &''), +%/01 3 7%($"0
>2" 23) +%%0 3 4%4+%( "& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$, 2% >/:2"#:
63>&#6 3#:2"(/:? )/$96"$%) /0&"(43:/"0 (%63:/01 :" $%9#(/:? "( /0:%66/1%09%,
9"0:(3(? :" $%9:/"0 &S&T "& :2% B<D &'('C =2% 377%6630: 23$ 76%3)%) 0":
1#/6:? :" :2%$% 923(1%$C
) D: :2% 7(%73(3:"(? 2%3(/01 +%&"(% :2% L#)1% :2% G($: /$$#% >3$
>2%:2%(, /0 63>, :2% 377%6630: >"#6) +% %0:/:6%) :" +% 39U#/::%) "& :2%
923(1%$ 313/0$: 2/4 /& S3$ 2% 3$$%(:%) "0 2/$ 3((%$:T 2/$ )/$96"$#(%$ 23) S"(,
"0% $2"#6) 3)), 4/12: 23@%T +%%0 43)% /0 :2% 7#+6/9 30) 03:/"036 /0:%(%$:C
H0 2/$ L#)14%0: 8"$%$ _ (%&%((%) :" :2% 3$$%(:/"0 43)% +? :2% 377%6630: "0
2/$ 3((%$: 30) U#":%) :2% >(/::%0 $#+4/$$/"0 43)% "0 :2% 377%6630:O$ +%236&P
QQD0? )/$96"$#(%$ 43)% +? 2/4 >%(% /0:%0)%) :" )(3> 3::%0:/"0 :" :2%
/66%136, #063>&#6 30) /0%E9/%0: >"(F/01$ "& :2% $%9#(/:? 30) /0:%66/1%09%
$%(@/9%$, >2/92, "0 "993$/"0 (/$F%), 30) 9"0:/0#%) :" (/$F, 6/&% 30) 6/4+COO

!

"

#

=2% L#)1%, 3: 73(31(372 #, (%9"()%) :2% 377%6630: 3$ $%%F/01
QQ:" 9"0:%0) :23: 2/$ )/$96"$#(%$ >%(% 0%9%$$3(? :" %M7"$% $%(/"#$
/66%136/:? +? :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$, 30), /0 73(:/9#63( $#92
)/$96"$#(% >3$ 0%9%$$3(? :" 3@%(: :2(%3: :" 6/&% "( 6/4+ "( $%(/"#$ )3431%
:" 7("7%(:?COO

$

=2% L#)1%O$ 9"096#$/"0 %M7(%$$%) 3: :2% %0) "& 2/$ L#)14%0:, >3$
#0%U#/@"936P
QQ<%9:/"0 &S&T 30) $%9:/"0 # "& :2% BE9/36 <%9(%:$ D9: &'(' )" 0":
7%(4/: 3 )%&%0)30: :" (3/$% 3 )%&%09% :23: 2/$ )/$96"$#(% >3$ 0%9%$$3(? /0
:2% 7#+6/9 /0:%(%$: :" 3@%(: )3431% :" 6/&% "( 6/4+ "( $%(/"#$ )3431% :"
7("7%(:?COO

%

=2% L#)1% )%@%6"7%) 3: $"4% 6%01:2 2/$ (%3$"0$ &"( 2"6)/01 :23: :2% $%9:/"0$
3$ $" 9"0$:(#%) >%(% 0": /09"473:/+6% >/:2 3(:/96% &" 30) 3: 73(31(372 (! "&
2/$ L#)14%0:, #0)%( :2% 2%3)/01 QQ[M:%0)/01 :2% 9"44"0 63>OO, $3/)P
QQ;%(% H :" 23@% 9"096#)%) :23: :2% 3+$%09% "& 30? 7#+6/9 /0:%(%$:
"W%09% /$ /09"473:/+6% >/:2 :2% 5"0@%0:/"0, 8( */:b1%(36) `5O$
3(1#4%0: :23: :2% 9"44"0 63> 7(/09/76% "& 0%9%$$/:? $2"#6) +%
)%@%6"7%) /0 :2% 6/12: "& 3(:/96% &" $%%4$ :" 4% :" 3W"() 3 4"(% &(#/:&#6
+3$/$ &"( :2% 9"#(:$ :" 7%(4/: $#92 3 )%&%09%COO
!% :2%0 >%0: "0 :" 9"0$/)%( :2% 9"44"0 63> )%&%09%$ "& 0%9%$$/:? 30)
)#(%$$ "& 9/(9#4$:309%$C !% >3$ 7(%73(%) :" 399%7: :23: 3 9"0@%0:/"036
)%&%09% "& )#(%$$ >3$ /0 :2%"(? "7%0 :" 3 &"(4%( 4%4+%( "& :2% $%(@/9%, +#:
9"#6) 0": 399%7: :23: 3 )%&%09% "& 0%9%$$/:? "( )#(%$$ "& 9/(9#4$:309%$ >3$
"7%0C =2% 5"#(: "& D77%36 :""F 3 )/W%(%0: 6%136 @/%> "0 :2/$ 63::%( /$$#%, :"
>2/92 4#92 "& /:$ L#)14%0: >3$ )/(%9:%), +#: /: >3$ "& :2% "7/0/"0 :23: :2%(%
>3$ 0" 43:%(/36 +%&"(% :2% 9"#(: :" $#11%$: :23: 3 )%&%09% "& 0%9%$$/:? "(
)#(%$$ "& 9/(9#4$:309%$ >3$ "7%0 :" :2% 377%6630: "0 :2% &39:$C

&

'

(

I2% '()#*+ >%)"%-, ?)- !"#"
* <%9:/"0 ! "& :2% BE9/36 <%9(%:$ D9: &'&&, %039:%) /0 1(%3: 23$:%, >3$
:2% $#+L%9: "& $#$:3/0%) 9(/:/9/$4 "@%( 430? ?%3($C H:$ %M9%$$/@% $9"7% 23)
7("@%) 30 "+$:396% :" /:$ %W%9:/@% %0&"(9%4%0:C *"( :2/$ (%3$"0, 30) /0

AB 515

!;:

2!3345 6 78
!

"

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

&#6G64%0: "& 3 76%)1% :" 1%: (/) "& #00%9%$$3(? $%9(%9?, 3 )%73(:4%0:36
9"44/::%% #0)%( :2% )/$:/01#/$2%) 923/(430$2/7 "& '"() *(30F$ >3$
%$:3+6/$2%) /0 &')& :" 9"0$/)%( 30) (%9"44%0) 30 %W%9:/@% 30) %0&"(9%3+6%
36:%(03:/@%C =2% 9"44/::%% (%7"(:%) /0 &')! S540) $&"#TC =2% 9"44/::%%
(%9"10/$%) /0 73(31(372 &
QQ:2% 9"09%(0 "& )%4"9(3:/9 1"@%(04%0:$ :" $%% :23: /0&"(43:/"0 /$
>/)%6? )/W#$%), &"( :2/$ %03+6%$ 9/:/b%0$ :" 763? 3 73(: /0 9"0:("66/01 :2%/(
9"44"0 3W3/($C =2%(% /$ 30 /0%@/:3+6% :%0$/"0 +%:>%%0 :2% )%4"9(3:/9
(%U#/(%4%0: "& "7%00%$$, 30) :2% 9"0:/0#/01 0%%) :" F%%7 $"4% 43::%($
$%9(%:COO
=2% 9"44/::%% >%0: "0 :" "+$%(@%, 3: 77 #)V#(, 73(3$ &!!V&!*P

#

$

%

&

'

(

QQH: /$ 1%0%(366? 399%7:%) :23: $%9(%9? /$ 30 /47"(:30: %6%4%0: /0 :2%
%W%9:/@%0%$$ "& )%&%09% 4%3$#(%$ 30) %U#/74%0:, 30) :23: 3 +(%392 "&
$%9(%9? 9"#6) $%(/"#$6? )3431% :2% 03:/"0 C C C \%&%09% /$ :(3)/:/"0366?
:2"#12: "& /0 :%(4$ "& :(""7$, >%37"0$ 30) %U#/74%0:, 30) 7630$C
H0:%66/1%09% /$ 36$" 30 /47"(:30: 3$7%9: "& )%&%09%, 30) 9"47(/$%$ +":2
"#( ">0 /0:%66/1%09% "7%(3:/"0$ 30) 4%3$#(%$ :3F%0 313/0$: :2%
/0:%66/1%09% "7%(3:/"0$ "& ":2%($C D66 )%&%09% 43::%($ 4#$: +% :(%3:%) /0
:%(4$ 0": L#$: "& :2/$ 9"#0:(?, +#: "& :2% I0/:%) J/01)"4 30) 2%( 366/%$
:3F%0 :"1%:2%(C =2% a"@%(04%0: 3(% #0)%( 30 "+6/13:/"0 :" 7(":%9: :2%
)%&%09% /0&"(43:/"0 "& "#( 366/%$ /0 :2% $34% >3? 3$ "#( ">0C *"( :2%
7#(7"$%$ "& "#( +("3) 93:%1"(/%$, >% (%13() )%&%09% 3$ /096#)/01 2"4%
)%&%09% 30) /0:%(036 $%9#(/:?COO
D&:%( "+$%(@/01 S 7 #', 73(3 &!)T :23: /0 :2% G%6) "& /0:%(03:/"036 (%63:/"0$
$%9(%9? /$ 4#:#36, $/09% "0% 9"#0:(? 9300": +(%392 $%9(%9? #0/63:%(366?
>/:2"#: )3431/01 /:$ (%63:/"0$ >/:2 ":2%($, :2% 9"44/::%% $3/), 3: 7 $",
73(3 &*"P
QQ[M92301%$ +%:>%%0 1"@%(04%0:$ 0": 34"#0:/01 :" 0%1":/3:/"0$ 3(%
"&:%0 "0 3 9"0G)%0:/36 +3$/$C B0% 03:/"0 43? %0:(#$: :" 3 $%9"0) 03:/"0
"( :" /:$ &(/%0)$ "( 366/%$ /0&"(43:/"0 >2/92 /: /$ "0 0" 399"#0: 7(%73(%) :"
366"> :" 1" &#(:2%(C D +(%392 "& :2/$ :(#$: 9"#6) 23@% 3 $%(/"#$6? 3)@%($%
%W%9: "0 (%63:/"0$ +%:>%%0 :2% 9"#0:(/%$ 9"09%(0%), >2/92 4/12: %M:%0)
>%66 +%?"0) :2% 73(:/9#63( 43::%( >2/92 6%3F%)COO
#" D;2/:% K37%( +3$%) "0 :2% *(30F$ (%9"44%0)3:/"0$ >3$ 7#+6/$2%)
/0 _#6? &')( 30) 3 +/66 >3$ /0:(")#9%) /0 K3(6/34%0: /0 :2% &"66">/01 ?%3(C
=2% +/66 >3$ 2">%@%( 9(/:/9/$%) &"( /:$ (%6/309% "0 9"096#$/@% 4/0/$:%(/36
9%(:/G93:%$ 30) :2% %M9%$$/@% >/):2 "& :2% 7("2/+/:/"0 /: /47"$%)C H0 :2% &39%
"& $:("01 9(/:/9/$4 /: >3$ >/:2)(3>0C I0$#99%$$&#6 3::%47:$ :" (%&"(4 :2%
63> >%(% 43)% +? 7(/@3:% 4%4+%($, 30) /0 &'() :2% 1"@%(04%0: "& :2%
)3? 313/0 $"#12: :" )%@/$% 30 399%7:3+6% (%&"(4C D &#(:2%( ;2/:% K37%(
S54 #"(T >3$ 7#+6/$2%) /0 _#0% &'((C
## =2/$ ;2/:% K37%( >3$ :2% /44%)/3:% 7(%9#($"( "& :2% B<D &'(' 30)
/:$ (%9"44%0)3:/"0$ +%3( )/(%9:6? "0 :2% /0:%(7(%:3:/"0 "& :2% D9:C =2%
&"66">/01 73(31(372$ 3(% 73(:/9#63(6? (%6%@30:P
QQ!$C =2% 4"$: "+@/"#$ 3(%3$ /0 >2/92 :2% 7#+6/9 /0:%(%$: 0%%)$ :" +%
7(":%9:%) 3(% :2"$% >2%(% :2% 7(":%9:/"0 "& :2% 03:/"0 &("4 3::39F &("4
"#:$/)% "( &("4 >/:2/0 /$ /0@"6@%)C 56%3(6? 0%> 6%1/$63:/"0 4#$: 7(":%9:

AB 516

!<3

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

2!3345 6 78

/0&"(43:/"0 (%63:/01 :" )%&%09% S/096#)/01 9/@/6 7(%73(%)0%$$T 30)
/0&"(43:/"0 (%63:/01 :" $%9#(/:? 30) /0:%66/1%09%COO
QQ*"C =2%(% /$ 3 73(:/9#63( $%0$/:/@/:? 3+"#: :2% /0:%(9%7:/"0 "&
:%6%72"0% 9366$, 43/6 30) ":2%( &"(4$ "& 9"44#0/93:/"0C H: /$ 30
%M9%7:/"036 +#: @/:36 /0$:(#4%0: >2/92 /$ #$%), &"( :2% 7(":%9:/"0 "&
$"9/%:?, >2%0 ":2%( 4%30$ 3(% 0": 3@3/63+6%C <#99%$$/@% a"@%(04%0:$
23@% (%9"10/$%) :23: 7("7%(6? 9"0:("66%) /0:%(9%7:/"0 &"( 6/4/:%)
7#(7"$%$, $#92 3$ 03:/"036 $%9#(/:? "( :2% 7(%@%0:/"0 30) )%:%9:/"0 "&
9(/4%, /$ 0": "06? L#$:/G%) +#: %$$%0:/36 /0 :2% 7#+6/9 /0:%(%$:C =2%
%W%9:/@%0%$$ "& /0:%(9%7:/"0 >"#6) +% 4#92 (%)#9%) /& )%:3/6$ "& :2%
7(39:/9% >%(% (%3)/6? 3@3/63+6%C .#: /: /$ 0": "06? :2% 4%30$ +? >2/92
/0:%(9%7:/"0 /$ 7(39:/$%) >2/92 0%%) :" +% 7(":%9:%)C =2% /0&"(43:/"0
13:2%(%) +? /:$ #$%, %@%0 >2%(% /: /$ 0": 9"@%(%) +? "0% "& :2% ":2%(
93:%1"(/%$ 36(%3)? 4%0:/"0%), "#12: 0": :" +% 7#+6/96? 3@3/63+6%C
H0:%(9%7:/"0 /0%@/:3+6? /0@"6@%$ /0:%(&%(%09%, >/:2"#: :2%/( F0">6%)1%,
>/:2 :2% 7(/@39? "& :2"$% >2"$% 9"44#0/93:/"0$ 3(% /0:%(9%7:%)C <#92
/0:%(&%(%09% /$ 399%7:3+6% /0 :2% 7#+6/9 /0:%(%$: "06? /& :2"$% (%$7"0$/+6%
&"( /0:%(9%7:/"0 43/0:3/0 :2% 7(/@39? "& :2% /0&"(43:/"0 "+:3/0%)COO
QQ*(C C C C Y=2% a"@%(04%0:Z 7("7"$%$ /0$:%3) :23: 6%1/$63:/"0 $2"#6)
43F% 3 )/$:/09:/"0 +%:>%%0 )/$96"$#(%$ +? 4%4+%($ 30) &"(4%( 4%4+%($
"& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$ 30) )/$96"$#(%$ +? ":2%( 7%($"0$30) :23:, /0 :2% 63::%( 93$%, :2% 7("$%9#:/"0 $2"#6) 23@% :" $2"> :23:
:2% )/$96"$#(% >3$ 6/F%6? :" )3431% :2% "7%(3:/"0 "& :2% $%9#(/:? "(
/0:%66/1%09% $%(@/9%$C
QQ*'C .%93#$% "& :2% %M9%7:/"036 $%0$/:/@/:? "& :2/$ 3(%3 "& /0&"(43:/"0,
2">%@%(, :2%(% /$ 3 73(:/9#63( )/E9#6:? /0 +(/01/01 7("$%9#:/"0$ /0 $"4%
93$%$ >2/92 >"#6) +% %M39%(+3:%) +? :2% 0%%) :" $2"> :23: :2% 7("7"$%)
:%$: "& 23(4 23) +%%0 4%:C H0 "()%( :" 7("@% :2% :(#:2 "& :2% /0&"(43:/"0
3: 7(%$%0:, 30) /0 "()%( :" $3:/$&? :2% :%$: "& 23(4 /& :2% a"@%(04%0:O$
7("7"$36 /$ 3)"7:%), %@/)%09% 43? 0%%) :" +% 3))#9%) >2/92 /0@"6@%$ 3
)/$96"$#(% >2/92 /$ 3$ 23(4&#6 3$ "( 4"(% 23(4&#6 :230 :2% )/$96"$#(%
>2/92 /$ :2% $#+L%9: "& :2% 7("$%9#:/"0C .%93#$% "& :2/$ )301%( /: /$ 0":
36>3?$ 7"$$/+6% :" +(/01 3 7("$%9#:/"0 3: 366C =2% a"@%(04%0: 9"0$/)%($
:23: /: /$ 0": /0 :2% 7#+6/9 /0:%(%$: :23: :2"$% >2" >/$2 :" )/$96"$%
/0&"(43:/"0 >2/92 )3431%$ :2% "7%(3:/"0 "& :2% $%9#(/:? "( /0:%66/1%09%
$%(@/9%$ S&"( %M3476% +? (%@%36/01 )%:3/6$ "& :2%/( "7%(3:/"0$ "(
/)%0:/&?/01 7%($"00%6T $2"#6) +% 3+6% :" )" $" >/:2 /47#0/:?, $/476? +?
(%3$"0 "& :2% $%0$/:/@/:? "& :2% $#+L%9: 43::%(COO
QQ#&C ;2/6% :2% a"@%(04%0: +%6/%@%$ :23: :2/$ 7("7"$%) :%$: "& 23(4 /$
/0 1%0%(36 3)%U#3:% :" $3&%1#3() :2% /0:%(%$:$ +":2 "& :2% )%&%0)30: 30) "&
:2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$, /: 9"0$/)%($ :23: )/W%(%0: 3(1#4%0:$
3776? :" :2% #03#:2"(/$%) )/$96"$#(% "& /0&"(43:/"0 +? 4%4+%($ "(
&"(4%( 4%4+%($ "& :2"$% $%(@/9%$C H: :3F%$ :2% @/%> :23: 366 $#92
)/$96"$#(%$ 3(% 23(4&#6 :" :2% 7#+6/9 /0:%(%$: 30) "#12: :" +% 9(/4/036C
=2%? 3(% 23(4&#6 +%93#$% :2%? 93((? 3 9(%)/+/6/:? >2/92 :2% )/$96"$#(% "&
:2% $34% /0&"(43:/"0 +? 30? ":2%( 7%($"0 )"%$ 0":, 30) +%93#$% :2%?
(%)#9% 7#+6/9 9"0G)%09% /0 :2% $%(@/9%$O 3+/6/:? 30) >/66/010%$$ :" 93((?
"#: :2%/( %$$%0:/366? $%9(%: )#:/%$ %W%9:/@%6? 30) 6"?366?C =2%? "#12: :" +%
9(/4/036 +%93#$% :2"$% >2" +%9"4% 4%4+%($ "& :2% $%(@/9%$ F0"> :23:
4%4+%($2/7 93((/%$ >/:2 /: 3 $7%9/36 30) /0%$9373+6% )#:? "& $%9(%9?
3+"#: :2%/( >"(FC I03#:2"(/$%) )/$96"$#(%$ +%:(3? :23: )#:? 30) :2% :(#$:

!

"

#

$

%

&

'

(

AB 517

!<6

2!3345 6 78
!

"

#

$

%

&

'

(

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

7639%) /0 :2% 4%4+%($ 9"09%(0%), +":2 +? :2% <:3:% 30) +? 7%"76% >2"
1/@% /0&"(43:/"0 :" :2% $%(@/9%$C
QQ#!C =2% a"@%(04%0: 399"()/016? 7("7"$%$ :23: /: $2"#6) 0": +%
0%9%$$3(? &"( :2% 7("$%9#:/"0 :" 3))#9% %@/)%09% "& :2% 6/F%6? )3431% :"
:2% "7%(3:/"0 "& :2% $%9#(/:? "( /0:%66/1%09% $%(@/9%$ >2%0 /0&"(43:/"0
(%63:/01 :" $%9#(/:? "( /0:%66/1%09% 23$ +%%0 )/$96"$%) +? 3 4%4+%( "(
&"(4%( 4%4+%( "& "0% "& :2"$% $%(@/9%$C
QQ#*C =2% )/E9#6:/%$ )%$9(/+%) /0 73(31(372 *', 3(/$/01 &("4 :2% &39:
:23: 3 :(/36 43? 6%3) :" :2% )/$96"$#(% "& /0&"(43:/"0 4"(% $%0$/:/@% :230
23$ 36(%3)? +%%0 )/$96"$%), 0%%) 73(:/9#63(6? :" +% "@%(9"4% >2%(% :2%
)%&%0)30: /$ 3 4%4+%( "( &"(4%( 4%4+%( "& :2% $%9#(/:? "( /0:%66/1%09%
$%(@/9%$C H: /$ 96%3(6? 0": /0 :2% 7#+6/9 /0:%(%$: :23: 3 7%($"0 >2" /$
%0:(#$:%) >/:2 :2% 7(":%9:/"0 "& :2% $%9#(/:? "& :2% 9"#0:(?, 30) >2"
+%:(3?$ :23: :(#$:, $2"#6) +% 3+6% :" %$937% 7("$%9#:/"0 +%93#$% "& :2%
@%(? $%0$/:/@/:? "& :2% /0&"(43:/"0 >/:2 >2/92 2% 23$ +%%0 %0:(#$:%)C
*#(:2%(4"(%, 3$ 3 1%0%(36 7"6/9?, a"@%(04%0:$ )" 0": 9"44%0: "0
3$$%(:/"0$ 3+"#: $%9#(/:? "( /0:%66/1%09%P :(#% $:3:%4%0:$ >/66 1%0%(366? 1"
#09"0G(4%), 30) &36$% $:3:%4%0:$ >/66 0"(4366? 1" #0)%0/%)C D$ 3 (%$#6:,
30) +%93#$% "& :2% 73(:/9#63( 9(%)/+/6/:? 3::392/01 :" $:3:%4%0:$ 3+"#:
$%9#(/:? "( /0:%66/1%09% +? 4%4+%($ "& :2% $%(@/9%$ 9"09%(0%), :2%
9/(9#63:/"0 "& 4/$/0&"(43:/"0 +? 3 4%4+%( "& :2% $%(@/9%$ 43?, /0 3
)/W%(%0: >3?, +% 3$ 23(4&#6 3$ 2/$ )/$96"$#(% "& 1%0#/0% /0&"(43:/"0C
QQ##C =2% a"@%(04%0: 7("7"$%$ :" 4%%: :2%$% 7("+6%4$ +? 43F/01 /:
30 "W%09% &"( 3 4%4+%( "( &"(4%( 4%4+%( "& :2% $%9#(/:? "( /0:%66/1%09%
$%(@/9%$ :" 43F% 30? )/$96"$#(% >2/92 /$ %/:2%( "& /0&"(43:/"0 (%63:/01 :"
$%9#(/:? "( /0:%66/1%09% "( >2/92 7#(7"(:$ :" +% "& $#92 /0&"(43:/"0 "(
>2/92 /$ /0:%0)%) :" +% :3F%0 3$ $#92COO
QQ$*C */0366?, 73(31(372 *" $%:$ "#: :2% (%3$"0$ >2? :2% )/$96"$#(% "&
/0&"(43:/"0 (%63:/01 :" :2% 7("9%$$ "& /0:%(9%7:/"0 "( "+:3/0%) +? :23:
4%30$ /$ 23(4&#6C H: $%%4$ :" :2% a"@%(04%0: :23: 0" /0&"(43:/"0
(%63:/01 :" :2/$ 7("9%$$ 930 +% )/$96"$%) >/:2"#: :2% 7"$$/+/6/:? "&
)3431/01 :2/$ %$$%0:/36 >%37"0 313/0$: :%(("(/$4 30) 9(/4% 30) @/:36
$3&%1#3() "& 03:/"036 $%9#(/:?C </4/63(6? 0" /0&"(43:/"0 "+:3/0%) +?
4%30$ "& /0:%(9%7:/"0 930 +% )/$96"$%) >/:2"#: 3$$/$:/01 :%(("(/$4 "(
9(/4%, )3431/01 03:/"036 $%9#(/:? "( $%(/"#$6? +(%392/01 :2% 7(/@39? "&
7(/@3:% 9/:/b%0$C =2% a"@%(04%0: )"%$ 0": :2%(%&"(% 9"0$/)%( :23: 3
$7%9/G9 :%$: "& 23(4 930 +% &"(4#63:%) "(, /0)%%), /$ 0%9%$$3(? "(
377("7(/3:% &"( :2/$ 93:%1"(? "& /0&"(43:/"0COO
I0)%( :2% 2%3)/01 QQD K#+6/9 H0:%(%$: \%&%09%OO, :2% ;2/:% K37%( 9"0:/0#%)P
QQ$(C <#11%$:/"0$ 23@% +%%0 43)% :23: :2% 63> $2"#6) 7("@/)% 3 1%0%(36
)%&%09% :23: )/$96"$#(% >3$ /0 :2% 7#+6/9 /0:%(%$:C =2% "+L%9: >"#6) +% :"
%03+6% :2% 9"#(:$ :" 9"0$/)%( :2% +%0%G: "& :2% #03#:2"(/$%) )/$96"$#(% "&
73(:/9#63( /0&"(43:/"0, 30) :2% 4":/@%$ "& :2% 7%($"0 )/$96"$/01 /:, 3$ >%66
3$ :2% 23(4 >2/92 /: >3$ 6/F%6? :" 93#$%C H: /$ $#11%$:%), /0 73(:/9#63(, :23:
$#92 3 )%&%09% /$ 0%9%$$3(? /0 "()%( :" %03+6% $#11%$:/"0$ "& 4/$9"0)#9:
"( 4367(39:/9% :" +% 7("7%(6? /0@%$:/13:%) "( +("#12: :" 7#+6/9 3::%0:/"0C
QQ$'C =2% a"@%(04%0: (%9"10/$%$ :23: $"4% 7%"76% >2" 43F%
#03#:2"(/$%) )/$96"$#(%$ )" $" &"( >23: :2%? :2%4$%6@%$ $%% 3$ 36:(#/$:/9
(%3$"0$ 30) >/:2"#: )%$/(% &"( 7%($"036 13/0C .#: :23: /$ %U#366? :(#% "&
$"4% 7%"76% >2" 9"44/: ":2%( 9(/4/036 "W%09%$C =2% 1%0%(36 7(/09/76%

AB 518

!<!

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

2!3345 6 78

>2/92 :2% 63> &"66">$ /$ :23: :2% 9(/4/036/:? "& >23: 7%"76% )" "#12: 0":
:" )%7%0) "0 :2%/( #6:/43:% 4":/@%$R:2"#12 :2%$% 43? +% 3 &39:"( :" +%
:3F%0 /0:" 399"#0: /0 $%0:%09/01R+#: "0 :2% 03:#(% 30) )%1(%% "& :2%
23(4 >2/92 :2%/( 39:$ 43? 93#$%C
QQ%"C H0 :2% a"@%(04%0:O$ @/%>, :2%(% 3(% 1"") 1("#0)$ &"( 0":
)%73(:/01 &("4 :2% 1%0%(36 4")%6 /0 :2/$ 9"0:%M:- 30) :>" &%3:#(%$ "& :2%
7(%$%0: 7("7"$36$ 73(:/9#63(6? (%/0&"(9% :2/$ 9"096#$/"0C */($:, 3 9%0:(36
"+L%9:/@% "& (%&"(4 /$ :" 392/%@% 43M/4#4 963(/:? /0 :2% 63> 30) /0 /:$
3776/93:/"0C D 1%0%(36 7#+6/9 /0:%(%$: )%&%09% >"#6) 43F% /: /47"$$/+6%
:" 392/%@% $#92 963(/:?C <%9"0)6?, :2% 7("7"$36$ /0 :2/$ ;2/:% K37%( 3(%
)%$/10%) :" 9"09%0:(3:% :2% 7(":%9:/"0 "& :2% 9(/4/036 63> "0 /0&"(43:/"0
>2/92 )%4"0$:(3+6? (%U#/(%$ /:$ 7(":%9:/"0 /0 :2% 7#+6/9 /0:%(%$:C H:
9300": +% 399%7:3+6% :23: 3 7%($"0 930 63>&#66? )/$96"$% /0&"(43:/"0
>2/92 2% F0">$ 43?, &"( %M3476%, 6%3) :" 6"$$ "& 6/&% $/476? +%93#$% 2%
9"09%/@%$ :23: 2% 23$ 3 1%0%(36 (%3$"0 "& 3 7#+6/9 923(39:%( &"( )"/01 $"C
QQ%&C <" &3( 3$ :2% 9(/4/036 63> (%63:/01 :" :2% 7(":%9:/"0 "& "E9/36
/0&"(43:/"0 /$ 9"09%(0%), :2%(%&"(%, :2% a"@%(04%0: /$ "& :2% 4/0) :23:
:2%(% $2"#6) +% 0" 1%0%(36 7#+6/9 /0:%(%$: )%&%09% 30) :23: 30? 3(1#4%0:
3$ :" :2% %W%9: "& )/$96"$#(% "0 :2% 7#+6/9 /0:%(%$: $2"#6) :3F% 7639% >/:2/0
:2% 9"0:%M: "& :2% 7("7"$%) )3431% :%$:$ >2%(% 3776/93+6%COO
;23: +%934% :2% B<D &'(' >3$ )%+3:%) /0 +":2 !"#$%$ )#(/01 /:$ 73$$31%
:2("#12 K3(6/34%0:C D0 34%0)4%0: )%$/10%) :" /0:(")#9% 3 7#+6/9 /0:%(%$:
)%&%09% >3$ (%L%9:%)C =2% D9: 3$ 73$$%) 1/@%$ 1%0%(36 %W%9: :" :2% 7("7"$36$
/0 :2% ;2/:% K37%(C
#! D$ %039:%) :2% B<D &'(' 43F%$ /47"(:30: )/$:/09:/"0$ 6%3)/01 :"
)/W%(%09%$ "& :(%3:4%0:C
S&T =2% D9: )/$:/01#/$2%$ +%:>%%0 )/W%(%0: 963$$%$ "& )/$96"$%(C =2#$, /0
$%9:/"0 &, 4%4+%($ 30) &"(4%( 4%4+%($ "& :2% /0:%66/1%09% 30) $%9#(/:?
$%(@/9%$ 30) 7%($"0$ 0":/G%) :23: :2%? 3(% $#+L%9: :" :2% $#+$%9:/"0 3(%
9"@%(%) +? $#+$%9:/"0 S&T, >2%(%3$ 73$: 30) 7(%$%0: 5(">0 $%(@30:$ 30)
1"@%(04%0: 9"0:(39:"($ 3(% 9"@%(%) +? $#+$%9:/"0 S*TC
S!T =2% D9: )/$:/01#/$2%$ +%:>%%0 )/W%(%0: F/0)$ "& /0&"(43:/"0C
<%9:/"0 & )%36$ >/:2 $%9#(/:? 30) /0:%66/1%09% /0&"(43:/"0C <#99%$$/@%
$%9:/"0$ )%36 >/:2 /0&"(43:/"0 (%63:/01 :" )%&%09%, /0:%(03:/"036 (%63:/"0$
30) 9(/4%C
S*T =2% D9: 7("@/)%$ $7%9/G9 )%&%09%$ "0 >2/92 (%6/309% 43? +% 7639%) /0
)/W%(%0: 9/(9#4$:309%$P :2#$, /0 3))/:/"0 :" :2% )%&%09% %M7(%$$6? 7("@/)%)
/0 $%9:/"0 &S$T U#":%) +%6">, &#(:2%( )%&%09%$ 3(% 7("@/)%) /0 $%9:/"0$ !S*T,
*S#T, #S#T 30) S$T, $S*T 30) S#T, %S*T, )S#T 30) (S!TC
S#T =2% (%U#/(%4%0: :" 7("@% )3431% )/W%($ 399"()/01 :" :2% 03:#(% "&
:2% )/$96"$#(% 30) :2% /0&"(43:/"0 )/$96"$%)C =2#$ :2% 7("@/$/"0$ /0
$%9:/"0 &S*T 30) S#T 3(% :" +% 9"0:(3$:%) >/:2 :2% 639F "& 30? %M7(%$$
(%U#/(%4%0: "& )3431% /0 $%9:/"0 &S&T, 30) 3(% /0 6/0% >/:2 $/4/63(
7("@/$/"0$ /0 $%9:/"0$ !S&T 30) S!T, *S&T, S!T 30) S*T, #S!T, $S*T 30) %S!TC
#$ <%9:/"0 & #0)%( >2/92 9"#0:$ & 30) * "& :2% /0)/9:4%0: 313/0$: :2%
377%6630: 23@% +%%0 63/), 7("@/)%$ S$" &3( 3$ (%6%@30:T 3$ &"66">$P

!

"

#

$

%

&

'

(

QQS&T D 7%($"0 >2" /$ "( 23$ +%%0RS3T 3 4%4+%( "& :2% $%9#(/:? 30)
/0:%66/1%09% $%(@/9%$- "( S+T 3 7%($"0 0":/G%) :23: 2% /$ $#+L%9: :" :2%
7("@/$/"0$ "& :2/$ $#+$%9:/"0, /$ 1#/6:? "& 30 "W%09% /& >/:2"#: 63>&#6
3#:2"(/:? 2% )/$96"$%$ 30? /0&"(43:/"0, )"9#4%0: "( ":2%( 3(:/96% (%63:/01

AB 519

!<4

2!3345 6 78
!

"

#

$

%

&

'

(

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

:" $%9#(/:? "( /0:%66/1%09% >2/92 /$ "( 23$ +%%0 /0 2/$ 7"$$%$$/"0 +? @/(:#%
"& 2/$ 7"$/:/"0 3$ 3 4%4+%( "& 30? "& :2"$% $%(@/9%$ "( /0 :2% 9"#($% "& 2/$
>"(F >2/6% :2% 0":/G93:/"0 /$ "( >3$ /0 &"(9%C
QQS!T =2% (%&%(%09% /0 $#+$%9:/"0 S&T 3+"@% :" )/$96"$/01 /0&"(43:/"0
(%63:/01 :" $%9#(/:? "( /0:%66/1%09% /096#)%$ 3 (%&%(%09% :" 43F/01 30?
$:3:%4%0: >2/92 7#(7"(:$ :" +% 3 )/$96"$#(% "& $#92 /0&"(43:/"0 "( /$
/0:%0)%) :" +% :3F%0 +? :2"$% :" >2"4 /: /$ 3))(%$$%) 3$ +%/01 $#92 3
)/$96"$#(%C
QQS*T D 7%($"0 >2" /$ "( 23$ +%%0 3 5(">0 $%(@30: "( 1"@%(04%0:
9"0:(39:"( /$ 1#/6:? "& 30 "W%09% /& >/:2"#: 63>&#6 3#:2"(/:? 2% 43F%$ 3
)3431/01 )/$96"$#(% "& 30? /0&"(43:/"0, )"9#4%0: "( ":2%( 3(:/96%
(%63:/01 :" $%9#(/:? "( /0:%66/1%09% >2/92 /$ "( 23$ +%%0 /0 2/$ 7"$$%$$/"0
+? @/(:#% "& 2/$ 7"$/:/"0 3$ $#92 +#: ":2%(>/$% :230 3$ 4%0:/"0%) /0
$#+$%9:/"0 S&T 3+"@%C
QQS#T *"( :2% 7#(7"$%$ "& $#+$%9:/"0 S*T 3+"@% 3 )/$96"$#(% /$ )3431/01
/&RS3T /: 93#$%$ )3431% :" :2% >"(F "&, "( "& 30? 73(: "&, :2% $%9#(/:? 30)
/0:%66/1%09% $%(@/9%$- "( S+T /: /$ "& /0&"(43:/"0 "( 3 )"9#4%0: "( ":2%(
3(:/96% >2/92 /$ $#92 :23: /:$ #03#:2"(/$%) )/$96"$#(% >"#6) +% 6/F%6? :"
93#$% $#92 )3431% "( >2/92 &366$ >/:2/0 3 963$$ "( )%$9(/7:/"0 "&
/0&"(43:/"0, )"9#4%0:$ "( 3(:/96%$ :2% #03#:2"(/$%) )/$96"$#(% "& >2/92
>"#6) +% 6/F%6? :" 23@% :23: %W%9:C
QQS$T H: /$ 3 )%&%09% &"( 3 7%($"0 923(1%) >/:2 30 "W%09% #0)%( :2/$
$%9:/"0 :" 7("@% :23: 3: :2% :/4% "& :2% 366%1%) "W%09% 2% )/) 0": F0">,
30) 23) 0" (%3$"03+6% 93#$% :" +%6/%@%, :23: :2% /0&"(43:/"0, )"9#4%0:
"( 3(:/96% /0 U#%$:/"0 (%63:%) :" $%9#(/:? "( /0:%66/1%09% "(, /0 :2% 93$% "& 30
"W%09% #0)%( $#+$%9:/"0 S*T, :23: :2% )/$96"$#(% >"#6) +% )3431/01
>/:2/0 :2% 4%30/01 "& :23: $#+$%9:/"0COO
QQS'T H0 :2/$ $%9:/"0 Q$%9#(/:? "( /0:%66/1%09%O 4%30$ :2% >"(F "&, "( /0
$#77"(: "&, :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$ "( 30? 73(: "& :2%4, 30)
(%&%(%09%$ :" /0&"(43:/"0 (%63:/01 :" $%9#(/:? "( /0:%66/1%09% /096#)%
(%&%(%09%$ :" /0&"(43:/"0 2%6) "( :(30$4/::%) +? :2"$% $%(@/9%$ "( +?
7%($"0$ /0 $#77"(: "&, "( "& 30? 73(: "&, :2%4COO
<%9:/"0 #, #0)%( >2/92 9"#0: :>" "& :2% /0)/9:4%0: /$ 63/), 7("@/)%$ S$" &3(
3$ 43:%(/36, 30) 3$ 34%0)%)T 3$ &"66">$P
QQS&T D 7%($"0 >2" /$ "( 23$ +%%0 3 5(">0 $%(@30: "( 1"@%(04%0:
9"0:(39:"( /$ 1#/6:? "& 30 "W%09% /& >/:2"#: 63>&#6 3#:2"(/:? 2% )/$96"$%$
30? /0&"(43:/"0, )"9#4%0: "( ":2%( 3(:/96% :" >2/92 :2/$ $%9:/"0 3776/%$
30) >2/92 /$ "( 23$ +%%0 /0 2/$ 7"$$%$$/"0 +? @/(:#% "& 2/$ 7"$/:/"0 3$
$#92 C C C
QQS*T =2/$ $%9:/"0 36$" 3776/%$ :"RS3T 30? /0&"(43:/"0 "+:3/0%) +?
(%3$"0 "& :2% /0:%(9%7:/"0 "& 30? 9"44#0/93:/"0 /0 "+%)/%09% :" 3
>3((30: /$$#%) #0)%( $%9:/"0 ! "& :2% H0:%(9%7:/"0 "& 5"44#0/93:/"0$
D9: &'($, 30? /0&"(43:/"0 (%63:/01 :" :2% "+:3/0/01 "& /0&"(43:/"0 +?
(%3$"0 "& 30? $#92 /0:%(9%7:/"0 30) 30? )"9#4%0: "( ":2%( 3(:/96% >2/92
/$ "( 23$ +%%0 #$%) "( 2%6) &"( #$% /0, "( 23$ +%%0 "+:3/0%) +? (%3$"0 "&,
30? $#92 /0:%(9%7:/"0- 30) S+T 30? /0&"(43:/"0 "+:3/0%) +? (%3$"0 "&
39:/"0 3#:2"(/$%) +? 3 >3((30: /$$#%) #0)%( $%9:/"0 * "& :2% <%9#(/:?
<%(@/9% D9: &'(' "( #0)%( $%9:/"0 $ "& :2% H0:%66/1%09% <%(@/9%$ D9: &''#
"( +? 30 3#:2"(/$3:/"0 1/@%0 #0)%( $%9:/"0 ) "& :23: D9:, 30? /0&"(43:/"0
(%63:/01 :" :2% "+:3/0/01 "& /0&"(43:/"0 +? (%3$"0 "& 30? $#92 39:/"0 30)

AB 520

!<"

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

2!3345 6 78

30? )"9#4%0: "( ":2%( 3(:/96% >2/92 /$ "( 23$ +%%0 #$%) "( 2%6) &"( #$% /0,
"( 23$ +%%0 "+:3/0%) +? (%3$"0 "&, 30? $#92 39:/"0COO
QQS$T H: /$ 3 )%&%09% &"( 3 7%($"0 923(1%) >/:2 30 "W%09% #0)%( :2/$
$%9:/"0 /0 (%$7%9: "& 30? ":2%( )/$96"$#(% :" 7("@% :23: 3: :2% :/4% "& :2%
366%1%) "W%09% 2% )/) 0": F0">, 30) 23) 0" (%3$"03+6% 93#$% :" +%6/%@%,
:23: :2% /0&"(43:/"0, )"9#4%0: "( 3(:/96% /0 U#%$:/"0 >3$ /0&"(43:/"0 "(
3 )"9#4%0: "( 3(:/96% :" >2/92 :2/$ $%9:/"0 3776/%$COO
<%9:/"0 ) 1"@%(0$ :2% 3#:2"(/$3:/"0 "& )/$96"$#(%$C H: )%36$ G($: >/:2
)/$96"$#(%$ +? 5(">0 $%(@30:$ 30) 7%($"0$ $#+L%9: :" 0":/G93:/"0 #0)%(
$%9:/"0 &S&T, :2%0 >/:2 1"@%(04%0: 9"0:(39:"($, 30) :2%0 /0 $#+$%9:/"0 S*T
7("@/)%$P

!

"

QQ*"( :2% 7#(7"$%$ "& :2/$ D9: 3 )/$96"$#(% 43)% +? 30? ":2%( 7%($"0 /$
43)% >/:2 63>&#6 3#:2"(/:? /&, 30) "06? /&, /: /$ 43)%RS3T :" 3 5(">0
$%(@30: &"( :2% 7#(7"$%$ "& 2/$ &#09:/"0$ 3$ $#92- "( S+T /0 399"()309% >/:2
30 "E9/36 3#:2"(/$3:/"0COO

#

QQBE9/36 3#:2"(/$3:/"0OO /$ )%G0%) :" 4%30 30 3#:2"(/$3:/"0 )#6? 1/@%0 +? 3
5(">0 $%(@30: "( +? "( "0 +%236& "& 3 7(%$9(/+%) +")? "( 3 +")? "& 3
7(%$9(/+%) 963$$C =2%$% %M7(%$$/"0$ 3(% )%G0%) /0 $%9:/"0 &!C D QQ5(">0
$%(@30:OO /096#)%$ 30? 4/0/$:%(, 9/@/6 $%(@30:, 4%4+%( "& :2% 3(4%) &"(9%$ "(
9"0$:3+6%, 30) 30? 2"6)%( "& 30 "E9% "( +")? "( 4%4+%( "& 3 +")?
7(%$9(/+%) +? :2% $%9(%:3(? "& $:3:%C H0 $%9:/"0 &* QQ)/$96"$%OO 30) QQ)/$96"$#(%OO
3(% )%G0%) :" /096#)% 73(:/01 >/:2 7"$$%$$/"0 "& 3 )"9#4%0:C

$

I2% >%)0"#-4 >%"7#)% ?)- !"#"
#% =2% <%9#(/:? <%(@/9% D9: &'(' >3$ %039:%), @%(? $2"(:6? +%&"(% :2%
B<D &'(', :" 7#: :2% $%(@/9% "0 3 $:3:#:"(? +3$/$C H:$ &#09:/"0$ 3(% )%G0%) /0
$%9:/"0 & S3$ 34%0)%)TP

%

QQS!T =2% &#09:/"0 "& :2% $%(@/9% $2366 +% :2% 7(":%9:/"0 "& 03:/"036
$%9#(/:? 30), /0 73(:/9#63(, /:$ 7(":%9:/"0 313/0$: :2(%3:$ &("4 %$7/"031%,
:%(("(/$4 30) $3+":31%, &("4 :2% 39:/@/:/%$ "& 31%0:$ "& &"(%/10 7">%($
30) &("4 39:/"0$ /0:%0)%) :" "@%(:2("> "( #0)%(4/0% 73(6/34%0:3(?
)%4"9(39? +? 7"6/:/936, /0)#$:(/36 "( @/"6%0: 4%30$C
QQS*T H: $2366 36$" +% :2% &#09:/"0 "& :2% $%(@/9% :" $3&%1#3() :2%
%9"0"4/9 >%66]+%/01 "& :2% I0/:%) J/01)"4 313/0$: :2(%3:$ 7"$%) +? :2%
39:/"0$ "( /0:%0:/"0$ "& 7%($"0$ "#:$/)% :2% .(/:/$2 H$630)$C
QQS#T H: $2366 36$" +% :2% &#09:/"0 "& :2% $%(@/9% :" 39: /0 $#77"(: "&
:2% 39:/@/:/%$ "& 7"6/9% &"(9%$, :2% A3:/"036 5(/4/036 H0:%66/1%09% <%(@/9%,
:2% A3:/"036 5(/4% <U#3) 30) ":2%( 63> %0&"(9%4%0: 31%09/%$ /0 :2%
7(%@%0:/"0 30) )%:%9:/"0 "& $%(/"#$ 9(/4%COO

&

'

I0)%( $%9:/"0 ! S3$ 34%0)%)T, :2% \/(%9:"( a%0%(36 /$ :" +% (%$7"0$/+6% &"(
:2% %E9/%09? "& :2% $%(@/9% 30) /: /$ :" +% 2/$ )#:? :" %0$#(%P
QQS3T :23: :2%(% 3(% 3((301%4%0:$ &"( $%9#(/01 :23: 0" /0&"(43:/"0 /$
"+:3/0%) +? :2% <%(@/9% %M9%7: $" &3( 3$ 0%9%$$3(? &"( :2% 7("7%( )/$923(1%
"& /:$ &#09:/"0$ "( )/$96"$%) +? /: %M9%7: $" &3( 3$ 0%9%$$3(? &"( :23:
7#(7"$% "( &"( :2% 7#(7"$% "& :2% 7(%@%0:/"0 "( )%:%9:/"0 "& $%(/"#$ 9(/4%
"( &"( :2% 7#(7"$% "& 30? 9(/4/036 7("9%%)/01$- 30) S+T :23: :2% $%(@/9%
)"%$ 0": :3F% 30? 39:/"0 :" &#(:2%( :2% /0:%(%$:$ "& 30? 7"6/:/936 73(:?- 30)
S9T :23: :2%(% 3(% 3((301%4%0:$, 31(%%) >/:2 :2% \/(%9:"( a%0%(36 "& :2%

(

AB 521

!<;

2!3345 6 78
!

"

#

$

%

&

'

(

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

A3:/"036 5(/4/036 H0:%66/1%09% <%(@/9%, &"( 9"]"()/03:/01 :2% 39:/@/:/%$ "&
:2% $%(@/9% /0 7#($#309% "& $%9:/"0 &S#T "& :2/$ D9: >/:2 :2% 39:/@/:/%$ "&
7"6/9% &"(9%$, :2% A3:/"036 5(/4/036 H0:%66/1%09% <%(@/9%, :2% A3:/"036
5(/4% <U#3) 30) ":2%( 63> %0&"(9%4%0: 31%09/%$COO
I2% 8"%8*"*-/"4 2%*"#:;
#& <%9:/"0 !'S&T "& :2% 5(/4/036 K("9%)#(% 30) H0@%$:/13:/"0$ D9: &''%
9"0&%($ 7">%($ "0 3 L#)1% "& :2% 5(">0 5"#(: :" "()%( 3 7(%73(3:"(?
2%3(/01 >2%(% /: 377%3($ :" 2/4 :23: 30 /0)/9:4%0: (%@%36$ 3 93$% "& $#92
9"476%M/:?, "( 3 93$% >2"$% :(/36 /$ 6/F%6? :" +% "& $#92 6%01:2, :23:
$#+$:30:/36 +%0%G:$ 3(% 6/F%6? :" 399(#% &("4 3 2%3(/01 +%&"(% :2% L#(? 3(%
$>"(0 &"( 30? "& :2% 7#(7"$%$ 6/$:%) /0 $#+$%9:/"0 S!TC =2%$% 7#(7"$%$ 3(%
:2"$% "& QQS3T /)%0:/&?/01 /$$#%$ >2/92 3(% 6/F%6? :" +% 43:%(/36 :" :2% @%()/9:
"& :2% L#(?- S+T 3$$/$:/01 :2%/( 9"47(%2%0$/"0 "& 30? $#92 /$$#%$S9T %M7%)/:/01 :2% 7("9%%)/01$ +%&"(% :2% L#(?- S)T 3$$/$:/01 :2% L#)1%O$
43031%4%0: "& :2% :(/36OOC =2% "()%( 43? +% 43)% "0 :2% 3776/93:/"0 "& :2%
7("$%9#:"( "( :2% )%&%0)30: "( "& :2% L#)1%O$ ">0 4":/"0, 30) 3: :2% 2%3(/01
:2% L#)1% 43? #0)%( $%9:/"0 *&S*T 43F% 3 (#6/01 3$ :" S3T 30? U#%$:/"0 3$ :"
:2% 3)4/$$/+/6/:? "& %@/)%09% "( S+T 30? ":2%( U#%$:/"0 "& 63> (%63:/01 :" :2%
93$%C D0 377%36 6/%$ :" :2% 5"#(: "& D77%36, >/:2 6%3@%, 313/0$: 30? (#6/01
1/@%0P $%9:/"0 *$S&TC
#' D$ $%9:/"0 !' 43F%$ 96%3(, (%$"(: :" :2/$ 7("9%)#(% /$ "06?
7%(4/$$/+6% >2%(% :2% 93$% 377%3($ 9"476%M "( 6/F%6? :" 6%3) :" 3 6%01:2?
:(/36C .#: /0 $#92 93$%$ :2% 7("9%)#(% 930 +% 2/126? +%0%G9/36C =2% 7("9%$$
"& )/$96"$#(% 930 +% 9"0)#9:%), 30) :2% 43($2366/01 "& %@/)%09% 7(%73(%),
>/:2 )/(%9: (%&%(%09% :" :2% 6/@% /$$#%$ /0 :2% 93$%C _#("($ 30) >/:0%$$%$,
$#44"0%) :" 9"#(: &"( :2% :(/36, 930 +% $73(%) 2"#($ "( )3?$ "& &(#$:(3:/01
/039:/"0 >2/6% /$$#%$ "& 63> 3(% 3(1#%) "#: /0 :2%/( 3+$%09%C =2% (/$F "&
$#))%0 3)L"#(04%0:$ :" )%36 >/:2 #0&"(%$%%0 9"0:/01%09/%$ 930 +% (%)#9%)C
D0), 7%(237$ 4"$: /47"(:30: "& 366, :2% (/$F :23: :2% :(/36 >/66 +% 9"0)#9:%)
"0 >23: 30 377%663:% 9"#(: 63:%( (#6%$ :" +% 3 4/$:3F%0 6%136 +3$/$, 6%3)/01 :"
:2% 0%9%$$3(/6? #0)%$/(3+6% 9"0$%U#%09% "& 3 (%:(/36, 930 +% 4/0/4/$%) /& 0":
%6/4/03:%)C H& :2%(% /$ 30 /$$#% "0 :2% 7("7%( /0:%(7(%:3:/"0 "& 3 $%9:/"0 "( :2%
9"((%9: )/(%9:/"0 :" +% 1/@%0 :" 3 L#(?, /: 43? +% +%::%( :" (%$"6@% :2% U#%$:/"0
$""0%( (3:2%( :230 63:%(P D 7 !*"*,, Y!""!Z & ;'N &)&#, &)!", 73(3 !!C
#( =2% L#)1%O$ )%9/$/"0 :" "()%( 3 7(%73(3:"(? 2%3(/01 /0 :2/$ 93$%, 0":
92366%01%) 3: :2% :/4%, >3$ %0:/(%6? $"#0)C <#+$:30:/36 +%0%G:$ >%(% /0)%%)
6/F%6? :" 399(#%C H: >3$ &3/0:6? $#11%$:%) /0 3(1#4%0: +%&"(% :2% !"#$% :23:
:2% 93$% )/) 0": 4%%: :2% $:3:#:"(? 9(/:%(/3 "& 9"476%M/:? 30) 6/F%6? 6%01:2C
.#: :2% 6%136 3(1#4%0: "99#7/%) &"#( )3?$ +%&"(% :2% L#)1%, :2(%% )3?$ /0 :2%
5"#(: "& D77%36 30) :2(%% )3?$ +%&"(% :2% !"#$%C =2%(% 3(% %/12:
$#+$:30:/36 +#0)6%$ "& 3#:2"(/:/%$ +%&"(% :2% !"#$%C =2% :%$: "& 9"476%M/:?
/$ 9"4&"(:3+6? $3:/$G%), 30) :2% 6/F%6? 6%01:2 "& :2% :(/36 /0 63(1% 4%3$#(%
)%7%0)%) "0 2"> :2% 43/0 6%136 /$$#% >3$ (%$"6@%)C H: /$ 2">%@%( /47"(:30:
:" $:(%$$ :23: :2% L#)1%O$ 7">%( #0)%( $%9:/"0 *&S*TS+T /$ 6/4/:%) :" (#6/01 "0
U#%$:/"0$ "& 63> QQ(%63:/01 :" :2% 93$%OOC =2/$ 6/4/:3:/"0 4#$: +% $:(/9:6?
"+$%(@%)C !%(%, :2% /$$#%$ "& 63> +%&"(% :2% L#)1% >%(% >2%:2%( :2% $%9:/"0$
#0)%( >2/92 :2% 377%6630: >3$ 923(1%), "0 3 7("7%( 9"0$:(#9:/"0, 3W"()
2/4 3 7#+6/9 /0:%(%$: )%&%09%- >2%:2%(, /& 0":, :2"$% $%9:/"0$ 3(% 9"473:/+6%
>/:2 3(:/96% &" "& :2% [#("7%30 5"0@%0:/"0- 30) >2%:2%(, /& :2%? 3(% 0":,
:2%? 930 "( $2"#6) +% (%3) 9"0&"(43+6? >/:2 :2% 5"0@%0:/"0 "( 3

AB 522

!<<

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

2!3345 6 78

)%963(3:/"0 "& /09"473:/+/6/:? 43)%C =2% 377%6630:O$ 93$% +%&"(% :2% L#)1%
)/) 0": (3/$% 30? U#%$:/"0 "& 0%9%$$/:? "( )#(%$$ "& 9/(9#4$:309%$, 30) /: /$ 3
6/::6% #0&"(:#03:% :23: :2% L#)1% @%0:#(%) /0:" :2/$ @%M%) 30) #09%(:3/0
:%((/:"(? 0": QQ(%63:/01 :" :2% 93$%OOC H: /$ 3 6/::6% #0&"(:#03:%, &"( :2% $34%
(%3$"0, :23: :2% 5"#(: "& D77%36 &"66">%) 2/4 /0:" /:C H $2"#6) 0": &"( 4?
73(: +% :3F%0 :" 399%7: 366 :23: :2% 5"#(: "& D77%36 $3/) "0 :2%$% )/E9#6:
:"7/9$, +#: /0 4? "7/0/"0 /: /$ #00%9%$$3(? :" %M76"(% :2%4 /0 :2/$ 93$%C =2%
377%6630:O$ 93$%, 7#: @%(? +("3)6?, /$ #0)%($:"") :" +% :23: 2% >3$ 377366%)
3: :2% #063>&#60%$$, /((%1#63(/:?, /09"47%:%09%, 4/$+%23@/"#( 30) >3$:% "&
(%$"#(9%$ /0 :2% $%(@/9%, >2/92 2% :2"#12: >3$ &3/6/01 :" 7%(&"(4 /:$ 7#+6/9
)#:?- 2% +%6/%@%) :23: #06%$$ :2%$% &3/6/01$ >%(% %M7"$%) 30) (%4%)/%) )/(%
9"0$%U#%09%$ >"#6) &"66">- 30) 2% :2%(%&"(% +%6/%@%) /: /0 :2% 7#+6/9 30)
03:/"036 /0:%(%$: :" 43F% :2% )/$96"$#(% 2% )/)C =2/$ "40/+#$ 9"0:%0:/"0
43? "( 43? 0": 3W"() 2/4 3 )%&%09% #0)%( :2% B<D &'(', )%7%0)/01 "0
>2%:2%( 3 7#+6/9 /0:%(%$: )%&%09% /$ 3@3/63+6%- +#: /: /$ 0": >/:2/0 4%3$#(3+6%
)/$:309% "& 3W"()/01 2/4 3 )%&%09% "& 0%9%$$/:? "( )#(%$$ "& 9/(9#4$:309%$C
!/:,-"0)-#/: /3 ,%)-#/: !@&A *:9 %@!A /3 -2% '>? !"#"
#) <%9:/"0 &S&TS3T "& :2% B<D &'(' /47"$%$ 9(/4/036 6/3+/6/:? "0 3
4%4+%( "( &"(4%( 4%4+%( "& :2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$ /&,
>/:2"#: 63>&#6 3#:2"(/:? S3$ )%G0%) /0 $%9:/"0 )T, 2% )/$96"$%$ 30?
/0&"(43:/"0 "( )"9#4%0: (%63:/01 :" $%9#(/:? "( /0:%66/1%09% >2/92 /$ "( 23$
+%%0 /0 2/$ 7"$$%$$/"0 +? @/(:#% "& 2/$ 7"$/:/"0 3$ 3 4%4+%( "& 30? "& :2"$%
$%(@/9%$C =2% "06? )%&%09% %M7(%$$6? 7("@/)%) /$, #0)%( $#+$%9:/"0 S$T, :23:
3: :2% :/4% "& :2% )/$96"$#(% 2% )/) 0": F0"> 30) 23) 0" (%3$"03+6% 93#$% :"
+%6/%@% :23: :2% /0&"(43:/"0 "( )"9#4%0:$ /0 U#%$:/"0 (%63:%) :" $%9#(/:? "(
/0:%66/1%09%C D$ 36(%3)? )%4"0$:(3:%), 3 4%4+%( "( &"(4%( 4%4+%( "& :2%
$%9#(/:? 30) /0:%66/1%09% $%(@/9%$ /$ :(%3:%) )/W%(%0:6? #0)%( :2% D9: &("4
":2%( 7%($"0$, 30) /0&"(43:/"0 30) )"9#4%0:$ (%63:/01 :" $%9#(/:? 30)
/0:%66/1%09% 3(% :(%3:%) )/W%(%0:6? &("4 /0&"(43:/"0 30) )"9#4%0:$ (%63:/01
:" ":2%( 43::%($C H47"(:30:6?, :2% $%9:/"0 )"%$ 0": (%U#/(% :2% 7("$%9#:/"0
:" 7("@% :23: 30? )/$96"$#(% 43)% +? 3 4%4+%( "( &"(4%( 4%4+%( "& :2%
$%9#(/:? 30) /0:%66/1%09% $%(@/9%$ >3$ )3431/01 :" :2% /0:%(%$:$ "& :23:
$%(@/9% "( :2% 7#+6/9 $%(@/9% 1%0%(366?C
#* <%9:/"0 #S&T, (%3) /0 9"0L#09:/"0 >/:2 $%9:/"0 #S*TS3T, /47"$%$
9(/4/036 6/3+/6/:? "0 3 $%(@/01 "( &"(4%( 5(">0 $%(@30: /&, >/:2"#: 63>&#6
3#:2"(/:? S3$ )%G0%) /0 $%9:/"0 )T, 2% )/$96"$%$ 30? /0&"(43:/"0 "+:3/0%) +?
(%3$"0 "& :2% /0:%(9%7:/"0 "& 30? 9"44#0/93:/"0 /0 "+%)/%09% :" 3 >3((30:
/$$#%) #0)%( $%9:/"0 ! "& :2% H0:%(9%7:/"0 "& 5"44#0/93:/"0$ D9: &'($
>2/92 23$ +%%0 /0 2/$ 7"$$%$$/"0 +? @/(:#% "& 2/$ 7"$/:/"0 3$ 3 $%(@/01 "(
&"(4%( 5(">0 $%(@30:C =2% "06? )%&%09% %M7(%$$6? 7("@/)%) /$, #0)%(
$#+$%9:/"0 S$T, :23: 3: :2% :/4% "& :2% )/$96"$#(% 2% )/) 0": F0"> 30) 23) 0"
(%3$"03+6% 93#$% :" +%6/%@% :23: 30? /0&"(43:/"0 "( )"9#4%0: )/$96"$%) >3$
/0&"(43:/"0 "( 3 )"9#4%0: :" >2/92 :2% $%9:/"0 3776/%)C H0 3 7("$%9#:/"0
#0)%( :2% $#+$%9:/"0$ (%&%((%) :" :2% 7("$%9#:/"0 )" 0": 23@% :" 7("@%
)3431% "( :2% 6/F%6/2"") "& )3431% S3$ (%U#/(%) #0)%( $%9:/"0 #S!TT 30) 3
6/4/:%) )%&%09% +3$%) "0 639F "& F0">6%)1% :23: )3431% >"#6) +% 93#$%)
S3$ 7("@/)%) #0)%( $%9:/"0 #S#TT )"%$ 0": 3776?C
!" H: /$ /0 4? "7/0/"0 763/0, 1/@/01 $%9:/"0$ &S&TS3T 30) #S&T 30) S*TS3T
:2%/( 03:#(36 30) "()/03(? 4%30/01 30) (%3)/01 :2%4 /0 :2% 9"0:%M: "& :2%
B<D &'(' 3$ 3 >2"6%, :23: 3 )%&%0)30: 7("$%9#:%) #0)%( :2%$% $%9:/"0$ /$

!

"

#

$

%

&

'

(

AB 523

!<#

2!3345 6 78
!

"

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

0": %0:/:6%) :" +% 39U#/::%) /& 2% $2">$ :23: /: >3$ "( :23: 2% +%6/%@%) :23: /:
>3$ /0 :2% 7#+6/9 "( 03:/"036 /0:%(%$: :" 43F% :2% )/$96"$#(% /0 U#%$:/"0 "( /&
:2% L#(? 9"096#)% :23: /: 43? 23@% +%%0 "( :23: :2% )%&%0)30: 43? 23@%
+%6/%@%) /: :" +% /0 :2% 7#+6/9 "( 03:/"036 /0:%(%$: :" 43F% :2% )/$96"$#(% /0
U#%$:/"0C =2% $%9:/"0$ /47"$% 0" "+6/13:/"0 "0 :2% 7("$%9#:/"0 :" 7("@%
:23: :2% )/$96"$#(% >3$ 0": /0 :2% 7#+6/9 /0:%(%$: 30) 1/@% :2% )%&%0)30: 0"
"77"(:#0/:? :" $2"> :23: :2% )/$96"$#(% >3$ /0 :2% 7#+6/9 /0:%(%$: "( :23: 2%
:2"#12: /: >3$C =2% $%9:/"0$ 6%3@% 0" (""4 &"( )"#+:, 30) /& :2%? )/) :2%
&'(( ;2/:% K37%( U#":%) 3+"@%, >2/92 /$ 3 6%1/:/43:% 3/) :" 9"0$:(#9:/"0,
43F%$ :2% /0:%0:/"0 "& K3(6/34%0: 96%3( +%?"0) 3(1#4%0:C
I2% "#;2- -/ 3"%% %=8"%,,#/:

#

$

%

&

'

(

!# =2% &#0)34%0:36 (/12: "& &(%% %M7(%$$/"0 23$ +%%0 (%9"10/$%) 3:
9"44"0 63> &"( @%(? 430? ?%3($P $%%, 34"01 430? ":2%( $:3:%4%0:$ :"
$/4/63( %W%9:, ?--/":%4 L%:%"*+ 7 L0*"9#*: N%1,8*8%", K-9 Y&'()Z & ;'N
&!#(, &!%'+, &*!",- ?--/":%4 L%:%"*+ 7 L0*"9#*: N%1,8*8%", K-9 @N/ &A
Y&''"Z & D5 &"', &)(-, !&(., !!"/, !!%0, !(*-- D 7 >%)"%-*"4 /3 >-*-% 3/"
-2% C/$% .%8*"-$%:-B Q= 8 >#$$, Y!"""Z ! D5 &&$, &!%-- J)!*"-*:
I0"H#:;-/: M"%%: 7 I#$%, N%1,8*8%", K-9 Y!""&Z ! D5 !)), !'"V!'&C =2%
(%3$"0$ >2? :2% (/12: :" &(%% %M7(%$$/"0 /$ (%13()%) 3$ &#0)34%0:36 3(%
&34/6/3(, +#: 4%(/: +(/%& (%$:3:%4%0: /0 :2% 7(%$%0: 9"0:%M:C 8")%(0
)%4"9(3:/9 1"@%(04%0: 4%30$ 1"@%(04%0: "& :2% 7%"76% +? :2% 7%"76% &"(
:2% 7%"76%C .#: :2%(% 930 +% 0" 1"@%(04%0: +? :2% 7%"76% /& :2%? 3(%
/10"(30: "& :2% /$$#%$ :" +% (%$"6@%), :2% 3(1#4%0:$ &"( 30) 313/0$: )/W%(%0:
$"6#:/"0$ 30) :2% &39:$ #0)%(6?/01 :2"$% 3(1#4%0:$C =2% +#$/0%$$ "&
1"@%(04%0: /$ 0": 30 39:/@/:? 3+"#: >2/92 "06? :2"$% 7("&%$$/"0366? %0131%)
3(% %0:/:6%) :" (%9%/@% /0&"(43:/"0 30) %M7(%$$ "7/0/"0$C H: /$, "( $2"#6) +%, 3
73(:/9/73:"(? 7("9%$$C .#: :2%(% 930 +% 0" 3$$#(309% :23: 1"@%(04%0: /$
93((/%) "#: &"( :2% 7%"76% #06%$$ :2% &39:$ 3(% 43)% F0">0, :2% /$$#%$
7#+6/96? @%0:/63:%)C <"4%:/4%$, /0%@/:3+6?, :2"$% /0@"6@%) /0 :2% 9"0)#9: "&
1"@%(04%0:, 3$ /0 30? ":2%( >36F "& 6/&%, 3(% 1#/6:? "& %(("(, /09"47%:%09%,
4/$+%23@/"#(, )%(%6/9:/"0 "& )#:?, %@%0 )/$2"0%$:? 30) 4367(39:/9%C =2"$%
9"09%(0%) 43? @%(? $:("016? >/$2 :23: :2% &39:$ (%63:/01 :" $#92 43::%($
3(% 0": 43)% 7#+6/9C K#+6/9/:? 43? (%X%9: )/$9(%)/: "0 :2%4 "( :2%/(
7(%)%9%$$"($C H: 43? %4+3((3$$ :2% 3#:2"(/:/%$C H: 43? /47%)% :2% 7("9%$$ "&
3)4/0/$:(3:/"0C [M7%(/%09% 2">%@%( $2">$, /0 :2/$ 9"#0:(? 30) %6$%>2%(%,
:23: 7#+6/9/:? /$ 3 7">%(&#6 )/$/0&%9:30:C ;2%(% 3+#$%$ 3(% %M7"$%), :2%? 930
+% (%4%)/%)C [@%0 >2%(% 3+#$%$ 23@% 36(%3)? +%%0 (%4%)/%), :2% 7#+6/9
43? +% %0:/:6%) :" F0"> :23: :2%? "99#((%)C =2% ("6% "& :2% 7(%$$ /0
%M7"$/01 3+#$%$ 30) 4/$93((/31%$ "& L#$:/9% 23$ +%%0 3 7":%0: 30)
2"0"#(3+6% "0%C .#: :2% 7(%$$ 9300": %M7"$% :23: "& >2/92 /: /$ )%0/%)
F0">6%)1%C
!! \%$7/:% :2% 2/12 @36#% 7639%) +? :2% 9"44"0 63> "0 &(%%)"4 "&
%M7(%$$/"0, /: >3$ 0": #0:/6 /09"(7"(3:/"0 "& :2% [#("7%30 5"0@%0:/"0 /0:"
"#( )"4%$:/9 63> +? :2% !#430 N/12:$ D9: &''( :23: :2/$ &#0)34%0:36 (/12:
>3$ #0)%(7/00%) +? $:3:#:%C D(:/96% &"S&T "& :2% 5"0@%0:/"0, $" &3( 3$
(%6%@30:, 7("@/)%$P
QQ[@%(?"0% 23$ :2% (/12: :" &(%%)"4 "& %M7(%$$/"0C =2/$ (/12: $2366
/096#)% &(%%)"4 :" 2"6) "7/0/"0$ 30) :" (%9%/@% 30) /473(: /0&"(43:/"0

AB 524

!<9

$ % &'()*+, -./-011
/=,> ?@AB'(C =D 8=,A'@**

2!3345 6 78

30) /)%3$ >/:2"#: /0:%(&%(%09% +? 7#+6/9 3#:2"(/:? 30) (%13()6%$$ "&
&("0:/%($COO
<%9:/"0 &! "& :2% &''( D9: (%X%9:$ :2% 9%0:(36 /47"(:309% >2/92 3::392%$ :"
:2% (/12: :" &(%%)"4 "& %M7(%$$/"0C =2% [#("7%30 5"#(: "& !#430 N/12:$
&"( /:$ 73(: 23$ 0": >3@%(%) /0 3$$%(:/01 :2% &#0)34%0:36 03:#(% "& :2/$ (/12:C
H0 73(31(372 $! "& /:$ L#)14%0: /0 U/;- 7 L%"$*:4 S&''$T !& [!NN !"$
:2% 9"#(: $3/)P
QQ=2% 9"#(: (%/:%(3:%$ :2% +3$/9 7(/09/76%$ 63/) )">0 /0 /:$ L#)14%0:$
9"09%(0/01 3(:/96% &"P
QQS/T *(%%)"4 "& %M7(%$$/"0 9"0$:/:#:%$ "0% "& :2% %$$%0:/36 &"#0)3:/"0$
"& 3 )%4"9(3:/9 $"9/%:? 30) "0% "& :2% +3$/9 9"0)/:/"0$ &"( /:$ 7("1(%$$
30) %392 /0)/@/)#36O$ $%6&]&#6G64%0:C <#+L%9: :" 3(:/96% &"S!T, /: /$
3776/93+6% 0": "06? :" Q/0&"(43:/"0O "( Q/)%3$O :23: 3(% &3@"#(3+6?
(%9%/@%) "( (%13()%) 3$ /0"W%0$/@% "( 3$ 3 43::%( "& /0)/W%(%09%, +#: 36$"
:" :2"$% :23: "W%0), $2"9F "( )/$:#(+- $#92 3(% :2% )%430)$ "& :23:
76#(36/$4, :"6%(309% 30) +("3)4/0)%)0%$$ >/:2"#: >2/92 :2%(% /$ 0"
Q)%4"9(3:/9 $"9/%:?OCOO
H: /$ #00%9%$$3(? :" 4#6:/76? 9/:3:/"0$ :" :2% $34% %W%9:C =2#$ &"( 7#(7"$%$
"& :2% 7(%$%0: 7("9%%)/01$ :2% $:3(:/01 7"/0: 4#$: +% :23: :2% 377%6630: /$
%0:/:6%) /& 2% >/$2%$ :" )/$96"$% /0&"(43:/"0 30) )"9#4%0:$ /0 2/$ 7"$$%$$/"0
#06%$$ :2% 63> /47"$%$ 3 @36/) (%$:(3/0: #7"0 2/$ )"/01 $"C
?"-#)+% !'@&A
!$ \%$7/:% :2% 2/12 /47"(:309% 3::392%) :" /:, :2% (/12: :" &(%%
%M7(%$$/"0 >3$ 0%@%( (%13()%) /0 )"4%$:/9 63> 3$ 3+$"6#:%C K#+6/93:/"0
9"#6) (%0)%( 3 73(:? 6/3+6% :" 9/@/6 "( 9(/4/036 7%036:/%$ "( (%$:(3/0:$ "0 3
0#4+%( "& 1("#0)$ >2/92 /096#)%), &"( /0$:309%, 6/+%6, +(%392 "& 9"0G)%09%,
/09/:%4%0: :" (39/36 23:(%), +63$72%4?, 7#+6/93:/"0 "& 7"(0"1(372? 30), 3$
0":%) 3+"@%, )/$96"$#(% "& "E9/36 $%9(%:$C =2% [#("7%30 5"0@%0:/"0
$/4/63(6? (%9"10/$%$ :23: :2% (/12: /$ 0": 3+$"6#:%P 3(:/96% &"S!T U#36/G%$ :2%
+("3) 6301#31% "& 3(:/96% &"S&T +? 7("@/)/01, $" &3( 3$ (%6%@30: :" :2/$ 93$%P
QQ=2% %M%(9/$% "& :2%$% &(%%)"4$, $/09% /: 93((/%$ >/:2 /: )#:/%$ 30)
(%$7"0$/+/6/:/%$, 43? +% $#+L%9: :" $#92 &"(436/:/%$, 9"0)/:/"0$,
(%$:(/9:/"0$ "( 7%036:/%$ 3$ 3(% 7(%$9(/+%) +? 63> 30) 3(% 0%9%$$3(? /0 3
)%4"9(3:/9 $"9/%:?, /0 :2% /0:%(%$:$ "& 03:/"036 $%9#(/:?, :%((/:"(/36
/0:%1(/:? "( 7#+6/9 $3&%:?, &"( :2% 7(%@%0:/"0 "& )/$"()%( "( 9(/4% C C C &"(
:2% 7(":%9:/"0 "& :2% C C C (/12:$ "& ":2%($, &"( 7(%@%0:/01 :2% )/$96"$#(% "&
/0&"(43:/"0 (%9%/@%) /0 9"0G)%09% C C COO
H: /$ 763/0 &("4 :2% 6301#31% "& 3(:/96% &"S!T, 30) :2% [#("7%30 5"#(: 23$
(%7%3:%)6? 2%6), :23: 30? 03:/"036 (%$:(/9:/"0 "0 &(%%)"4 "& %M7(%$$/"0 930
+% 9"0$/$:%0: >/:2 3(:/96% &"S!T "06? /& /: /$ 7(%$9(/+%) +? 63>, /$ )/(%9:%) :"
"0% "( 4"(% "& :2% "+L%9:/@%$ $7%9/G%) /0 :2% 3(:/96% 30) /$ $2">0 +? :2% $:3:%
9"09%(0%) :" +% 0%9%$$3(? /0 3 )%4"9(3:/9 $"9/%:?C QQA%9%$$3(?OO 23$ +%%0
$:("016? /0:%(7(%:%)P /: /$ 0": $?0"0?4"#$ >/:2 QQ/0)/$7%0$3+6%OO, 0%/:2%( 23$
/: :2% X%M/+/6/:? "& $#92 %M7(%$$/"0$ 3$ QQ3)4/$$/+6%OO, QQ"()/03(?OO, QQ#$%&#6OO,
QQ(%3$"03+6%OO "( QQ)%$/(3+6%OOP C*:94,#9% 7 O:#-%9 P#:;9/$ S&')%T & [!NN
)*), )$#, 73(3 #(C B0% 4#$: 9"0$/)%( >2%:2%( :2% /0:%(&%(%09% 9"4763/0%)
"& 9"((%$7"0)%) :" 3 7(%$$/01 $"9/36 0%%), >2%:2%( /: >3$ 7("7"(:/"03:% :"
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:2% 6%1/:/43:% 3/4 7#($#%) 30) >2%:2%( :2% (%3$"0$ 1/@%0 +? :2% 03:/"036
3#:2"(/:? :" L#$:/&? /: 3(% (%6%@30: 30) $#E9/%0: #0)%( 3(:/96% &"S!TP I2%
>0:9*4 I#$%, 7 O:#-%9 P#:;9/$ S&')'T ! [!NN !#$, !))V!)(, 73(3 %!C
!% H0 :2% 7(%$%0: 93$% :2%(% 930 +% 0" )"#+: +#: :23: :2% $%9:/"0$ #0)%(
>2/92 :2% 377%6630: 23$ +%%0 7("$%9#:%), 9"0$:(#%) 3$ H 23@% 9"0$:(#%)
:2%4, (%$:(/9:%) 2/$ 7(/43 &39/% (/12: :" &(%% %M7(%$$/"0C =2%(% 930 %U#366? +%
0" )"#+: +#: :23: :2% (%$:(/9:/"0 >3$ )/(%9:%) :" "+L%9:/@%$ $7%9/G%) /0
3(:/96% &"S!T 3$ U#":%) 3+"@%C H: >3$ $#11%$:%) /0 3(1#4%0: :23: :2%
(%$:(/9:/"0 >3$ 0": 7(%$9(/+%) +? 63> +%93#$% :2% 7("9%)#(% &"( "+:3/0/01
3#:2"(/$3:/"0 >3$ 0": 7(%9/$%6? $7%9/G%) /0 :2% B<D &'(', +#: H 9300":
399%7: :2/$C =2% (%$:(/9:/"0 "0 )/$96"$#(% /$ 7(%$9(/+%) >/:2 9"476%:% 963(/:?C
D 4%4+%( "( &"(4%( 4%4+%( "& 30? "& :2% $%9#(/:? "( /0:%66/1%09% $%(@/9%$
>/$2/01 :" "+:3/0 3#:2"(/:? :" )/$96"$% 9"#6) +% /0 0" )"#+: +#: :23: 2%
$2"#6) $%%F 3#:2"(/$3:/"0 &("4 2/$ $#7%(/"( "( &"(4%( $#7%(/"( /0 :2%
(%6%@30: $%(@/9% "( :2% 2%3) "& :23: $%(@/9%, %/:2%( "& >2"4 4/12: 0" )"#+:
(%&%( :2% (%U#%$: :" 2/12%( 3#:2"(/:?C H: >3$ 9"44"0 1("#0) +%6">, /0 4?
@/%>, (/12:6?, :23: :2% (%6%@30: (%$:(/9:/"0 >3$ 7(%$9(/+%) +? 63>C H: /$ "0 :2%
U#%$:/"0 "& 0%9%$$/:?, 7(%$$/01 $"9/36 0%%) 30) 7("7"(:/"036/:? :23: :2% (%36
/$$#% +%:>%%0 :2% 73(:/%$ 3(/$%$C
!& =2%(% /$ 4#92 )"4%$:/9 3#:2"(/:? 7"/0:/01 :" :2% 0%%) &"( 3 $%9#(/:?
"( /0:%66/1%09% $%(@/9% :" +% $%9#(%C =2% 9"44")/:? /0 >2/92 $#92 3 $%(@/9%
)%36$ /$ $%9(%: 30) 9"0G)%0:/36 /0&"(43:/"0C H& :2% $%(@/9% /$ 0": $%9#(% :2"$%
>"(F/01 313/0$: :2% /0:%(%$:$ "& :2% $:3:%, >2%:2%( :%(("(/$:$, ":2%( 9(/4/036$
"( &"(%/10 31%0:$, >/66 +% 36%(:%), 30) 3+6% :" :3F% %@3$/@% 39:/"0- /:$ ">0
31%0:$ 43? +% #043$F%)- 4%4+%($ "& :2% $%(@/9% >/66 &%%6 #03+6% :" (%6? "0
%392 ":2%(- :2"$% #7"0 >2"4 :2% $%(@/9% (%6/%$ 3$ $"#(9%$ "& /0&"(43:/"0 >/66
&%%6 #03+6% :" (%6? "0 :2%/( /)%0:/:? (%43/0/01 $%9(%:- 30) &"(%/10 9"#0:(/%$
>/66 )%96/0% :" %0:(#$: :2%/( ">0 $%9(%:$ :" 30 /0$%9#(% (%9/7/%0:P $%%, &"(
%M3476%, ?--/":%4 L%:%"*+ 7 L0*"9#*: N%1,8*8%", K-9 @N/ &A Y&''"Z & D5
&"', &&(/, !&*V!&#, !$'0, !%$1- ?--/":%4 L%:%"*+ 7 M+*H% Y!""&Z & D5
!%(, !().V1C H0 :2% L0*"9#*: N%1,8*8%", K-9 @N/ &A 93$%, 3: 7 !%'-V,,
'"() a(/E:2$ %M7(%$$%) :2% 399%7:%) (#6% @%(? 7/:2/6?P
QQ=2% <%9#(/:? 30) H0:%66/1%09% <%(@/9%$ 3(% 0%9%$$3(? &"( "#( 03:/"036
$%9#(/:?C =2%? 3(%, 30) 4#$: (%43/0, $%9(%: $%(@/9%$ /& :2%? 3(% :" "7%(3:%
%E9/%0:6?C =2% "06? 7(39:/936 >3? :" 392/%@% :2/$ "+L%9:/@% /$ 3 +(/12:6/0%
(#6% :23: &"(+/)$ 30? 4%4+%( "( %M]4%4+%( "& :2% $%(@/9% :" 7#+6/$2 30?
43:%(/36 (%63:/01 :" 2/$ $%(@/9% %M7%(/%09% #06%$$ 2% 23$ 23) :2% 43:%(/36
96%3(%) +? 2/$ %476"?%($C =2%(% /$, /0 4? @/%>, 0" (""4 &"( 30 %M9%7:/"0
:" :2/$ (#6% )%36/01 >/:2 :(/@/3 :23: $2"#6) 0": +% (%13()%) 3$ 9"0G)%0:/36C
;23: 43? 377%3( :" :2% >(/:%( :" +% :(/@/36 43? /0 &39: +% :2% "0% 4/$$/01
7/%9% /0 :2% L/1$3> $"#12: +? $"4% 2"$:/6% /0:%66/1%09% 31%09?COO
D$ 36(%3)? $2">0, :2/$ L#)/9/36 377("392 /$ (%X%9:%) /0 :2% (#6% 63/) )">0,
3&:%( 7("6"01%) 9"0$/)%(3:/"0 30) )%+3:%, +? :2% 6%1/$63:#(%C
!' =2% 0%%) :" 7(%$%(@% :2% $%9(%9? "& /0&"(43:/"0 (%63:/01 :"
/0:%66/1%09% 30) 4/6/:3(? "7%(3:/"0$ /0 "()%( :" 9"#0:%( :%(("(/$4, 9(/4/036
39:/@/:?, 2"$:/6% 39:/@/:? 30) $#+@%($/"0 23$ +%%0 (%9"10/$%) +? :2% [#("7%30
5"44/$$/"0 30) :2% 5"#(: /0 (%63:/"0 :" 9"4763/0:$ 43)% #0)%(
3(:/96% &" 30) ":2%( 3(:/96%$ #0)%( :2% 5"0@%0:/"0P $%% Q:;%+ 7 I2%
N%-2%"+*:9, @N/ !A S&')%T & [!NN %#), 73(3$ &""V&"*- P+*,, 7 5%9%"*+
D%806+#) /3 L%"$*:4 S&')(T ! [!NN !&#, 73(3 #(- K%*:9%" 7 >1%9%:
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S&'()T ' [!NN #**, 73(3 $'- C*9R#*:*,-*,,#/0 7 L"%%)% S&''!T &% [!NN
!&', 73(3$ #$V#)- Q,6%,-%" 7 O:#-%9 P#:;9/$ S&''*T &( [!NN 5\ )!, )#M"#:9 7 O:#-%9 P#:;9/$ S&''#T &( [!NN 5\ )%, (*V(#- J0""*4 7 O:#-%9
P#:;9/$ S&''#T &' [!NN &'*, 73(3 $(- U%"%:#;#:; <%%H6+*9 M+03V 7 I2%
N%-2%"+*:9, S&''$T !" [!NN &(', 73(3$ *$, #"C =2% :2(#$: "& :2%$%
)%9/$/"0$ 30) L#)14%0:$ 23$ 0": +%%0 :" )/$9"#0: "( )/$73(31% :2% 0%%) &"(
$:(/9: 30) %0&"(9%3+6% (#6%$ +#: :" /0$/$: "0 3)%U#3:% $3&%1#3()$ :" %0$#(%
:23: :2% (%$:(/9:/"0 )"%$ 0": %M9%%) >23: /$ 0%9%$$3(? :" 392/%@% :2% %0) /0
U#%$:/"0C =2% 39/) :%$: /$ >2%:2%(, /0 366 :2% 9/(9#4$:309%$, :2% /0:%(&%(%09%
>/:2 :2% /0)/@/)#36O$ 5"0@%0:/"0 (/12: 7(%$9(/+%) +? 03:/"036 63> /$ 1(%3:%(
:230 /$ (%U#/(%) :" 4%%: :2% 6%1/:/43:% "+L%9: >2/92 :2% $:3:% $%%F$ :"
392/%@%C =2% B<D &'(', 3$ /: 3776/%$ :" :2% 377%6630:, 4#$: +% 9"0$/)%(%) /0
:23: 9"0:%M:C
!( =2% B<D &'(' /47"$%$ 3 +30 "0 )/$96"$#(% "& /0&"(43:/"0 "(
)"9#4%0:$ (%63:/01 :" $%9#(/:? "( /0:%66/1%09% +? 3 &"(4%( 4%4+%( "& :2%
$%(@/9%C .#: /: /$ 0": 30 3+$"6#:% +30C H: /$ 3 +30 "0 )/$96"$#(% >/:2"#: 63>&#6
3#:2"(/:?C H: /$ /0 %W%9: 3 +30 $#+L%9: :" :>" 9"0)/:/"0$C */($: "& 366, :2%
&"(4%( 4%4+%( 43?, #0)%( $%9:/"0 )S*TS3T, 43F% )/$96"$#(% :" 3 5(">0
$%(@30: &"( :2% 7#(7"$%$ "& 2/$ &#09:/"0$ 3$ $#92C
S&T =2% &"(4%( 4%4+%( 43? 43F% )/$96"$#(% :" :2% $:3W 9"#0$%66"(,
>2"$% 377"/0:4%0: >3$ 300"#09%) /0 :2% !"#$% "& 5"44"0$ /0 A"@%4+%(
&'() S!30$3() S!5 \%+3:%$T ! A"@%4+%( &'(), >(/::%0 30$>%($ 9"6 (!&T,
+%&"(% %039:4%0: "& :2% B<D &'(' 30) /0 "+@/"#$ (%$7"0$% :" :2% 1(/%@309%$
@%0:/63:%) +? 8( K%:%( ;(/12: /0 >84)*-)2%"C =2% $:3W 9"#0$%66"(, 3 2/12
(30F/01 &"(4%( 9/@/6 $%(@30:, /$ 3@3/63+6% :" +% 9"0$#6:%)P QQ+? 30? 4%4+%( "&
:2% $%9#(/:? 30) /0:%66/1%09% $%(@/9%$ >2" 23$ 30M/%:/%$ (%63:/01 :" :2% >"(F
"& 2/$ "( 2%( $%(@/9% >2/92 /: 23$ 0": +%%0 7"$$/+6% :" 3663? :2("#12 :2%
"()/03(? 7("9%$$%$ "& 43031%4%0:R$:3W (%63:/"0$COO H0 *%+(#3(? &'(' :2%
("6% "& :2% $:3W 9"#0$%66"( >3$ &#(:2%( %M763/0%)P $%% :2% L#)14%0: "&
:2% 5"#(: "& D77%36 Y!""&Z & ;'N !!"%, 73(3 *'C
S!T H& :2% &"(4%( 4%4+%( 23$ 9"09%(0$ 3+"#: :2% 63>&#60%$$ "& >23:
:2% $%(@/9% 23$ )"0% "( /$ )"/01, 2% 43? )/$96"$% 2/$ 9"09%(0$ :" S34"01
":2%($T :2% D::"(0%? a%0%(36, :2% \/(%9:"( "& K#+6/9 K("$%9#:/"0$ "( :2%
5"44/$$/"0%( "& 8%:("7"6/:30 K"6/9%C =2%$% "E9%($ 3(% $#+L%9: :" 3 96%3(
)#:?, /0 :2% 7#+6/9 /0:%(%$:, :" #72"6) :2% 63>, /0@%$:/13:% 366%1%) /0&(39:/"0$
30) 7("$%9#:% >2%(% "W%09%$ 377%3( :" 23@% +%%0 9"44/::%), /((%$7%9:/@% "&
30? 73(:? 3E6/3:/"0 "( $%(@/9% 6"?36:?C
S*T H& 3 &"(4%( 4%4+%( 23$ 9"09%(0$ 3+"#: 4/$+%23@/"#(, /((%1#63(/:?,
4363)4/0/$:(3:/"0, >3$:% "& (%$"#(9%$ "( /09"47%:%09% /0 :2% $%(@/9% 2% 43?
)/$96"$% :2%$% :" :2% !"4% <%9(%:3(?, :2% *"(%/10 <%9(%:3(?, :2% <%9(%:3(? "&
<:3:% &"( A"(:2%(0 H(%630) "( <9":630), :2% K(/4% 8/0/$:%(, :2% <%9(%:3(? :"
:2% 53+/0%: "( :2% _"/0: H0:%66/1%09% 5"44/::%%C !% 43? 36$" 43F%
)/$96"$#(% :" :2% $%9(%:3(/3:, 7("@/)%) S3$ :2% !"#$% >3$ :"6)T +? :2% !"4%
BE9%, "& :2% 73(6/34%0:3(? H0:%66/1%09% 30) <%9#(/:? 5"44/::%%C !% 43?
&#(:2%( 43F% )/$96"$#(%, +? @/(:#% "& 3(:/96% * "& 30) <92%)#6% ! :" :2%
BE9/36 <%9(%:$ D9: &'(' SK(%$9(/7:/"0T B()%( &''" S<H &''"^!""T :" :2%
$:3W "& :2% 5"47:("66%( 30) D#)/:"( a%0%(36, :2% A3:/"036 D#)/: BE9% 30)
:2% K3(6/34%0:3(? 5"44/$$/"0%( &"( D)4/0/$:(3:/"0C
!) </09% "0% 9"#0: "& :2% /0)/9:4%0: 313/0$: :2% 377%6630: /$ 63/) #0)%(
$%9:/"0 #S&T 30) S*T "& :2% B<D &'(', 9"0$/)%(3+6% 3::%0:/"0 >3$ )/(%9:%) +?
:2% L#)1% 30) :2% 5"#(: "& D77%36 :" :2% ("6% "& :2% 9"44/$$/"0%($
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377"/0:%) #0)%( $%9:/"0 (S&T "& :2% H0:%(9%7:/"0 "& 5"44#0/93:/"0$ D9:
&'($, $%9:/"0 #S&T "& :2% <%9#(/:? <%(@/9% D9: &'(' 30) $%9:/"0 (S&T "& :2%
H0:%66/1%09% <%(@/9%$ D9: &''#C =2% 377%6630: $#+4/:$, 9"((%9:6?, :23: 0"0%
"& :2%$% 9"44/$$/"0%($ /$ 3 4/0/$:%( "( 3 9/@/6 $%(@30:, :23: :2%/( &#09:/"0$
)%G0%) +? :2% :2(%% $:3:#:%$ )" 0": /096#)% 1%0%(36 "@%($/12: "& :2% :2(%%
$%9#(/:? $%(@/9%$, 30) :23: :2% $%9(%:3(/3: $%(@/01 :2% 9"44/$$/"0%($ /$, "(
>3$, "& 4")%$: $/b%C .#: #0)%( %392 "& :2% :2(%% D9:$, :2% 9"44/$$/"0%( >3$
1/@%0 7">%( :" (%U#/(% )"9#4%0:$ 30) /0&"(43:/"0 :" +% $#776/%) :" 2/4 +?
30? 5(">0 $%(@30: "( 4%4+%( "& :2% (%6%@30: $%(@/9%$ &"( :2% 7#(7"$%$ "& 2/$
&#09:/"0$ S$%9:/"0 (S*T "& :2% &'($ D9:, $%9:/"0 #S#T "& :2% &'(' D9:,
$%9:/"0 (S#T "& :2% &''# D9:T, 30) /& /: >%(% /0:/43:%) :" :2% 9"44/$$/"0%(,
/0 :%(4$ $" 1%0%(36 3$ :" /0@"6@% 0" )/$96"$#(%, :23: $%(/"#$ 3+#$% "& :2%
7">%( :" /0:%(9%7: 9"44#0/93:/"0$ "( %0:%( 7(%4/$%$ :" "+:3/0 /0&"(43:/"0
>3$ :3F/01 "( 23) :3F%0 7639%, /: $%%4$ #06/F%6? :23: :2% 9"44/$$/"0%(
>"#6) 0": %M%(9/$% 2/$ 7">%( :" "+:3/0 /0&"(43:/"0 "( 3: 6%3$: (%&%( :2%
>3(0/01 :" :2% !"4% <%9(%:3(? "( S3$ :2% 93$% 4/12: +%T :2% *"(%/10
<%9(%:3(?C
!* B0% >"#6) 2"7% :23:, /& )/$96"$#(% >%(% 43)% :" "0% "( ":2%( "& :2%
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:2% :3F/01 "& %W%9:/@% 39:/"0 :" (%4%)? 73$: 3+#$%$ 30) 7#0/$2 73$:
)%6/0U#%09/%$, :2%(% >"#6) (%43/0 &39:$ >2/92 $2"#6) /0 :2% 7#+6/9 /0:%(%$:
+% (%@%36%) :" 3 >/)%( 3#)/%09%C =2/$ /$ >2%(%, #0)%( :2% B<D &'(' :2%
$%9"0) 9"0)/:/"0 9"4%$ /0:" 763?P :2% &"(4%( 4%4+%( 43? $%%F "E9/36
3#:2"(/$3:/"0 :" 43F% )/$96"$#(% :" 3 >/)%( 3#)/%09%C
$" D$ 36(%3)? /0)/93:%), /: /$ "7%0 :" 3 &"(4%( 4%4+%( "& :2% $%(@/9% :"
$%%F 3#:2"(/$3:/"0 &("4 2/$ &"(4%( $#7%(/"( "( :2% 2%3) "& :2% $%(@/9%, >2"
43? 0" )"#+: $%%F 3#:2"(/:? &("4 :2% $%9(%:3(? :" :2% 93+/0%: "( 3 4/0/$:%(C
;2"%@%( /$ 9366%) #7"0 :" 9"0$/)%( :2% 1(30: "& 3#:2"(/$3:/"0 4#$: 9"0$/)%(
>/:2 93(% :2% 73(:/9#63( /0&"(43:/"0 "( )"9#4%0: >2/92 :2% &"(4%( 4%4+%(
$%%F$ :" )/$96"$% 30) >%/12 :2% 4%(/:$ "& :23: (%U#%$: +%3(/01 /0 4/0) S30) /&
0%9%$$3(? :3F/01 3)@/9% "0T :2% "+L%9: "( "+L%9:$ >2/92 :2% $:3:#:"(? +30 "0
)/$96"$#(% $%%F$ :" 392/%@% 30) :2% 23(4 S/& 30?T >2/92 >"#6) +% )"0% +? :2%
)/$96"$#(% /0 U#%$:/"0C H& :2% /0&"(43:/"0 "( )"9#4%0: /0 U#%$:/"0 >%(%
6/3+6% :" )/$96"$% :2% /)%0:/:? "& 31%0:$ "( 9"47("4/$% :2% $%9#(/:? "&
/0&"(4%($, "0% >"#6) 0": %M7%9: 3#:2"(/$3:/"0 :" +% 1/@%0C H&, "0 :2% ":2%(
230), :2% )"9#4%0: "( /0&"(43:/"0 (%@%36%) 43::%($ >2/92, 2">%@%(,
$930)36"#$ "( %4+3((3$$/01, >"#6) 0": )3431% 30? $%9#(/:? "( /0:%66/1%09%
/0:%(%$: "( /47%)% :2% %W%9:/@% )/$923(1% +? :2% $%(@/9% "& /:$ @%(? /47"(:30:
7#+6/9 &#09:/"0$, 30":2%( )%9/$/"0 4/12: +% 377("7(/3:%C 5"0$/)%(3:/"0 "& 3
(%U#%$: &"( 3#:2"(/$3:/"0 $2"#6) 0%@%( +% 3 ("#:/0% "( 4%9230/936 7("9%$$P /:
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Q0"/8% %)/:%) +? [@%6?0 [66/$ S&'''T, 77 &&), &!) %: $%UC =2% $:3(:/01
7"/0: /$ :23: :2%(% /$ 30 "@%(637 +%:>%%0 :2% :(3)/:/"036 1("#0)$ "& (%@/%>
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Astley v Celtec Ltd: Lord Justice Schiemann/Lord Justice Laws/Mr Justice Jackson

180, 970, 979

The last question is whether the ET in holding that, in the
present highly unusual circumstances, the period can be
as long as several years erred in law. Although we consider
the submissions made on behalf of the employers as linguistically formidable – and more formidable in the context of TUPE than in the context of the Directive – we do
not consider that they must prevail. Once one accepts that
a business can be transferred over a period of time, the
establishment of the period of time during which the
transfer takes place is a task for the tribunal of fact. We
see no legal error in what was done by the ET.

YEBOAH (appellant) v.
CROFTON (respondent)

As a matter of policy, we see no reason to deprive of their
accrued rights those who throughout the relevant time
continued to work for the relevant business. We have been
shown nothing to suggest that the framers of the Directive
wished this to occur.

Race Relations Act 1976 sections: 1(1)(a), 32(1), 32(3), 33(1)

We therefore allow these appeals, quash the decision of the
EAT and restore the decision of the ET. Our reasoning,
based on the Directive, applies to each appeal. In the circumstances it is unnecessary to consider the peculiar position of Mr Astley, who also relied on TUPE.

[2002] EWCA Civ 794
700
711
746
793
4100

Race relations
Direct discrimination
Aiding unlawful acts
Tribunal procedure
Employment Appeal Tribunal

The facts:
Sam Yeboah, who is of West African origin, was the London Borough of Hackney’s Assistant Chief Executive (Human Resources),
the most senior personnel post in the council. Mr Crofton, who is
white, was the council’s Director of Housing.
Mr Yeboah brought six applications alleging race discrimination. The essence of his complaint was that Mr Crofton repeatedly
made untrue accusations against him on no basis other than that
his ethnic origins are West African. One of the applications was
against the council alone. This was upheld and the council did not
appeal. Four of the applications were brought against both Mr
Crofton and the council. One of these was abandoned. The
employment tribunal, after a hearing of 104 days, upheld three of
the complaints against Mr Crofton (and one of the complaints
against the council, which did not appeal against that finding). It
ordered that Mr Crofton pay to Mr Yeboah £45,000 compensation
for racial discrimination, including £10,000 aggravated damages.
The first application concerned an allegation by Mr Crofton
that Mr Yeboah was “covering up fraud” in respect of recruitment
allegedly committed by a black African redeployee of the council.
The employment tribunal concluded that it was entitled to draw
the inference that Mr Crofton made the allegations complained of
on racial grounds in that, but for Mr Yeboah’s race, he would
never have been subjected to such treatment. Mr Crofton did not
subject non-African staff to similar treatment. The tribunal concluded that Mr Crofton had racially discriminated against Mr
Yeboah, but that the council was not vicariously liable for his acts.
The second complaint concerned a claim alleged to have been
made by Mr Crofton that Mr Yeboah had, as a reward, arranged
sabbatical leave for an employee of the council who had signed his
naturalisation papers. The employment tribunal found as a fact
that Mr Yeboah did not grant the sabbatical and that Mr Crofton
did not have reasonable grounds to believe that the allegation was
true. It held that, but for Mr Yeboah’s race, Mr Crofton would not
have made the allegation. The tribunal concluded that Mr Crofton
had racially discriminated against Mr Yeboah, but that the council was not vicariously liable for his acts.
The third complaint was of continuing racial discrimination and
harassment by Mr Crofton and the council by subjecting him to
unwarranted investigation into his “immigration status” and into
his “criminal background”. The tribunal found that Mr Crofton
had racially discriminated against Mr Yeboah in having caused
him to be considered as suspected of fraud and to be included in a
police list of suspects. The tribunal held that Mr Crofton’s explanation that he acted in the belief that Mr Yeboah was corrupt had
no rational basis and was based on the fact that Mr Yeboah is
West African and that Mr Crofton believed West Africans had a
propensity to commit fraud. The tribunal found that the council
was not vicariously liable for this discrimination as it had taken
such steps as were reasonably practicable to prevent Mr Crofton
from doing the act complained of.
The EAT allowed Mr Crofton’s appeals against these decisions
on grounds that they were perverse, in the sense that no reasonable tribunal, properly directing itself on the law and on the evidence before it, could have concluded that Mr Crofton had racially
discriminated against Mr Yeboah.
In respect of the recruitment fraud issue, the EAT held that the
employment tribunal’s conclusions were not a permissible option
and were wrong. They were based on a central conclusion for
which there was no evidence. On the issue of sabbatical leave, the
EAT concluded that there was no foundation for the tribunal’s
finding of primary fact upon which the inference of racial dis-

AB 557

Yeboah v Crofton: Lord Justice Mummery

crimination depended, namely the finding that Mr Crofton had
made an allegation that the sabbatical leave had been given to
the employee as a reward for signing his application form for naturalisation. As to the investigation into Mr Yeboah, the EAT held
that the finding that Mr Crofton had caused Mr Yeboah’s name
to be placed on a police list was unsupported by the evidence.
The EAT directed that the applications should be remitted for
rehearing by a differently constituted employment tribunal.
The Court of Appeal (Lord Justice Brooke, Lord Justice
Mummery, Sir Christopher Slade) on 31 May 2002 allowed
the appeals, set aside the order of the EAT and restored
the decisions of the employment tribunal. Leave to appeal
to the House of Lords was refused.

The Court of Appeal held:
711, 4100

The EAT erred in allowing the respondent’s appeals
against the employment tribunal’s decisions that he
had racially discriminated against the appellant on
grounds that the decisions were perverse. The conclusions in all three applications were permissible
options for the employment tribunal on the evidence
before it.
When the principal ground of appeal is perversity
of the decision of the fact-finding tribunal, there is
an increased risk that the appellate body’s close
examination of the evidence and of the findings of
fact by the employment tribunal may lead it to substitute its own assessment of the evidence and to
overturn findings of fact made by the tribunal. A
ground of appeal based on perversity ought only to
succeed where an overwhelming case is made out
that the employment tribunal reached a decision
which no reasonable tribunal, on a proper appreciation of the evidence and the law, would have
reached. An appeal based on perversity should
always be fully particularised, so that the respondent can be fully prepared to meet it and in order to
deter attempts to pursue hopeless and impermissible appeals on factual points. No appeal on a question of law should be allowed to be turned into a
rehearing of parts of the evidence by the EAT.
In the present case, the mass of detail in which the
parties advanced their written and oral arguments
on the appeals led the EAT to reach the unjustified
conclusion that specific decisions on fact, and therefore ultimate decisions on liability, were perverse,
following a consideration of only part of the vast
expanse of evidence available to the employment tribunal.

[2002] IRLR 635

dent that he had made an accusation, the questions
for the tribunal were whether he would have made
such accusations against a person of a different race
in the same circumstances and whether the accusations were made by him on racial grounds. These
issues involved an examination of the explanations
given by the respondent for making the accusations.
As his explanation was that he had a genuine and
reasonable belief in the truth of the accusations, it
was for him to give evidence on those points.
746

The employment tribunal did not err in finding the
respondent personally liable for acts of racial discrimination committed by him in the course of his
employment against a fellow employee, even though
he was not that employee’s employer and even
though the employer was held not to be vicariously
liable for his conduct.
Even if the employer was not vicariously liable
because it showed that it took such steps as were
reasonably practicable to prevent its employee from
doing the act in question within the meaning of
s.32(3) of the Race Relations Act, the tribunal was
entitled to hold that the employee was personally
liable under s.33(1) for “knowingly” aiding the
unlawful act by the employer. Under s.33(2), the
respondent, as an employee for whose acts the
employer is liable under s.32 or would be so liable
but for s.32(3), is deemed to aid the doing of the act
by the employer.
Case referred to:
British Telecommunications plc v Sheridan [1990] IRLR 27 EAT
Appearances:
For the Appellant:
KARON MONAGHAN, instructed by Heald Heffron
For the Respondent:
In person
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711

The employment tribunal did not err in law in its
approach to the burden of proof. It had correctly
found that the burden was on the applicant to establish his complaints by proving that, on the balance
of probabilities, the acts complained of him by him
in fact happened; that he was treated less favourably
by the respondent than the respondent treated, or
would treat, persons of a different racial group in
the same, or in not materially different, circumstances; and that racial grounds were the effective
cause of the difference in treatment.
In the particular circumstances of the case, however, where the alleged acts of race discrimination
took the form of defamatory accusations, notwithstanding that the burden of proving discrimination
was on the applicant, the tribunal did not err in failing to place the burden on the applicant of proving
that the respondent’s accusations were untrue. In
principle, the onus of proving a fact is on the person
who asserts it. Where it was admitted by the respon-

2

3

The appeals: introduction
LORD JUSTICE MUMMERY: This is an appeal by Mr
Samuel Yeboah against the decision of the Employment
Appeal Tribunal dated 16 May 2001. It allowed appeals by
Mr Bernard Crofton against three related decisions of the
employment tribunal (at that time still called an industrial tribunal) sitting at Stratford that he had committed
acts of direct race discrimination against Mr Yeboah contrary to the Race Relations Act 1976 (‘the 1976 Act’). It
held that the decisions of the employment tribunal were
perverse and directed that the applications should be
remitted for rehearing by a differently constituted employment tribunal. (This court is not concerned with Mr
Crofton’s successful appeal from the decision on a fourth
application concerning a story published in ‘Private Eye’.)
Mr Yeboah’s applications for permission to appeal were the
subject of an inter partes oral hearing for directions by the
Court of Appeal on 31 July 2001. The court explored the
possibility of limiting the scope of the appeal. It decided
that this was not possible, as all the appeals raise overlapping points of a substantive and a procedural nature.
Permission to appeal generally was granted.
This unfortunate case is fortunately not typical. The
stresses on the lives of both parties over the last five years
must have been severe. The burden on the overstretched
tribunal system is without precedent. The hearing of seven
applications before the employment tribunal sitting at
London North between 7 April 1997 and 17 March 1998
was the longest ever held: all the applications were heard
together lasting a total of 104 days, a record which I truly
hope will never be broken. They included six applications
by Mr Yeboah (represented by Ms Karon Monaghan and
supported by the Commission for Racial Equality) against
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ings in, and the decision of, the employment tribunal in
order to determine whether a question of law arises from
them. If the employment tribunal conducted the proceedings and delivered decisions in accordance with the law,
no questions of law would arise for correction by this court:
neither the Employment Appeal Tribunal nor this court
would be entitled to interfere with the original decisions,
even if they concluded that they might have conducted and
decided the cases differently.

Mr Crofton (appearing in person) and the London Borough
of Hackney (‘the council’) (represented by Mr Thomas Kibling) and an application by Mr Crofton alleging direct race
discrimination against him by the council, knowingly
aided by Mr Yeboah. There was ‘evidence of complex and
contested matters covering a period from mid-1990 to
early 1996’. Mr Yeboah gave evidence for 25 days, Mr
Crofton for 20 days. Fourteen other witnesses gave evidence.
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On the hearing of the substantive appeals to the Employment Appeal Tribunal, neither Mr Yeboah nor Mr Crofton
were represented. The council, which was the former
employer of both Mr Yeboah and Mr Crofton as senior
heads of department, was a respondent to some of the
applications in the employment tribunal, but it took no
part in the appeals to the Employment Appeal Tribunal or
to this court, having reached a full and final settlement
with Mr Yeboah on 12 October 1998 for the payment to
him of £380,000 compensation, mainly for loss of earnings,
and also £40,000 general damages, including injury to feelings, in respect of the findings of racial discrimination
against it.
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The substantive hearing in the Employment Appeal Tribunal was preceded by numerous directions hearings,
which took place both before and after a preliminary hearing on 6 March 2000, at which the matters were ordered to
proceed to a full hearing. Orders were made granting leave
to adduce fresh evidence and for the production of parts of
the chairman’s notes of evidence.
The full hearing in the Employment Appeal Tribunal
lasted for 12 days between 23 March and 10 April 2001
(excluding days set aside for pre-reading). Hearings of this
magnitude are very unusual, given that the right of appeal
from the employment tribunal is confined to questions of
law.
It also has to be said that the outcome of the appeals was
unusual, in that (a) there was a finding that three decisions of the employment tribunal were perverse, in the
sense that no reasonable tribunal, properly directing itself
on the law and on the evidence before it, could have
reached the conclusion that Mr Crofton had racially discriminated against Mr Yeboah; and (b) it was ordered that
all three applications should be remitted for rehearing by
a fresh tribunal.
The appeals to this court lasted for four days, during
which the court received valuable assistance from Ms
Monaghan, appearing for Mr Yeboah. Mr Crofton, who
appeared in person, submitted very long skeleton arguments and made detailed oral submissions. The court fully
appreciated the special difficulties pointed out by Mr
Crofton, as an unrepresented litigant, in having to argue
points of law in an unusually heavy case. It attempted to
give him every opportunity that could fairly be allowed to
develop his points and to respond to Ms Monaghan’s submissions.
The approach of the Court of Appeal
It is crucial that the court and the parties should at all
times appreciate the proper approach of this court to a
decision challenged on a second appeal. Mr Crofton submitted more than once that the role of the Court of Appeal
is not to consider the correctness of the decision of the
employment tribunal, but to consider whether there was
an error of law in the decision of the Employment Appeal
Tribunal.
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I can well understand why Mr Crofton is of this view: this
is an appeal from the Employment Appeal Tribunal and it
is, of course, necessary to consider whether it was legally
entitled to set aside the order of the employment tribunal
and to remit the cases for rehearing.
Mr Crofton’s suggested approach is, however, wrong. The
function of the Court of Appeal is to review the proceed-
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When the principal ground of appeal is, as here, perversity of the decision of the fact-finding tribunal, there is an
increased risk that the appellate body’s close examination
of the evidence and of the findings of fact by the employment tribunal may lead it to substitute its own assessment
of the evidence and to overturn findings of fact made by
the employment tribunal. Only the employment tribunal
hears all the evidence first hand. The evidence available
to the Employment Appeal Tribunal and to the Court of
Appeal on an appeal on a question of law is always seriously and incurably incomplete. Much as one, or sometimes both, of the parties would like it to be so, an appeal
from an employment tribunal is not a re-trial of the case.
The scope of the appeal is limited to consideration of questions of law, which it is claimed arise on the conduct of the
proceedings and the decision of the employment tribunal.
The legal points must, of course, be considered in the context of the entirety of the proceedings and the whole of the
decision, but with an awareness of the limitations on the
court’s competence to question the evidential basis for
findings of fact by the employment tribunal. It is a rare
event for the appellate body to have all the documents put
in evidence in the employment tribunal. No official transcript of the oral evidence exists. If an order is made for
production of the chairman’s notes, it is usually on a selective basis, related to the particular grounds of appeal,
which should always be particularised on a perversity
challenge. Most important of all, none of the witnesses
give oral evidence on an appeal.
The Employment Appeal Tribunal correctly reminded
itself of its limitations in its judgment (paragraph 7). This
was prudent, as the arguments on both sides require
detailed references to be made to the evidence. On these
appeals the Employment Appeal Tribunal appeared to be
in a better position than is usually the case to investigate
the evidential basis for the findings of fact, as (a) it was
supplied with lengthy transcripts of evidence made by the
council’s solicitors; (b) it had extracts from the chairman’s
notes relating to grounds of appeal concerning the exclusion of evidence and the order of witnesses; and (c) it
allowed in fresh evidence, which was not put before the
employment tribunal or had been excluded by it, in the
form of contemporaneous notes, witness statements and
other documents, the relevance and probative value of
which have been challenged on this appeal.
General background
The circumstances giving rise to this dispute date back a
decade. They are out of the ordinary. The parties have
never been in an actual or prospective employment relationship with one another: they were both senior officials
holding positions of considerable public responsibility in
the employment of the council. Each party had a very
demanding job, without the added aggravation of stressful internal disputes and strongly contested tribunal proceedings between themselves, as well as with the council.
The essence of Mr Yeboah’s complaint is that Mr Crofton
has repeatedly made demonstrably untrue accusations
against him on no basis other than that his ethnic origins
are West African. The claim for race discrimination is in
the unusual context of serial slanders and libels alleged to
have been made by Mr Crofton about Mr Yeboah over a
long period.
Mr Yeboah was employed by the council from 4 June 1984
until his employment ended on 31 January 1996 in cir-
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cumstances on which he based a successful claim against
the council for constructive dismissal. On 25 October 1989,
he became the acting head of personnel services in Hackney. On 9 November 1993, he was appointed to the new
post of assistant chief executive (human resources), the
most senior personnel post in the council. He introduced
many reforms and improvements in the council in the
human relations field in the course of his career.
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He is of West African origin. He was born in Ghana in
1946 and grew up there. He has lived and worked in the
United Kingdom since the late 1970s. He was the council’s
highest-ranking African officer. He is a Justice of the
Peace.
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his inaction about fraudulent job applications involving
the provision of false references and the coaching of applicants for jobs with the council.
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Mr Crofton, who was born in the United Kingdom in 1945
and is white, was employed by the council as director of
housing, from 9 July 1990 (taking over at a time when the
housing department had serious management and organisational problems and was in a ‘sorry state’) until he was
dismissed by the council following his suspension in October 1994 and a disciplinary enquiry lasting from 16
December 1994 to 27 February 1995. He was found guilty
of gross misconduct. He was, however, reinstated following a successful internal appeal against the dismissal held
between August and October 1995.
Mr Crofton had wide experience of problems of local
authority housing in the London boroughs, having previously been director of housing in the Borough of Ealing
and having been employed before that by the councils in
Lambeth and Camden and by the Greater London Council.
He also had experience of dealing with race relations in
London boroughs. The tribunal referred to his ‘background
of anti-discrimination activities’.
The employment tribunal proceedings
There were three relevant applications by Mr Yeboah
alleging race discrimination by Mr Crofton and by the
council. There were also claims of victimisation, but they
were later dropped.
A. Application No.56617/94 presented on 6 October
1994 [Recruitment fraud]
Although preceded by earlier incidents, which are
described in detail in the decision of the employment tribunal, the immediate cause of Mr Yeboah’s complaint of
direct race discrimination against Mr Crofton and the
council is based on incidents which occurred in the summer of 1992. On 9 June 1992, Mr Crofton wrote a memorandum to the chief executive, Mr Jerry White, accusing
Mr Yeboah of ‘covering up fraud’ allegedly committed by a
black African redeployee of the council (Mr Uwa Onuoha).
Mr Onuoha worked for the council in the chief executive’s
department. He became redundant and was considered for
redeployment in the housing department. Mr Crofton
asked Mr White to investigate the inaction of Mr Yeboah
in the face of the prima facie fraud in recruitment, which
had been drawn to his attention. Mr Crofton believed that
Mr Onuoha’s redeployment job application was untruthful in respect of his past experience and overstated his
qualifications.
Mr Yeboah’s reaction was that he was outraged by an
unjustified accusation, which would undermine the council’s trust and confidence in his integrity. In a letter of 12
June 1992, he demanded that Mr Crofton be compelled to
provide evidence for disciplinary action against him, and
that, if no evidence was provided, Mr Crofton should withdraw the allegation and apologise unconditionally. He
asked that disciplinary action should be taken against Mr
Crofton for making malicious and slanderous allegations.
Mr Crofton did not respond to the request of the chief executive for evidence in a letter of 30 June 1992, nor did he
withdraw his allegations. On 22 July 1992, Mr Yeboah
lodged a formal grievance against Mr Crofton, who proceeded in a memorandum of 18 August 1992 to Mr White
to make further allegations against Mr Yeboah regarding
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The director of finance, Mr Mike Craig, who was also
deputy chief executive, was nominated as the hearing officer. Terms of reference were drawn up for an enquiry into
the circumstances surrounding Mr Onuoha and his redeployment. Mr Crofton then withdrew his allegations. Mr
Yeboah withdrew his grievance. These steps were taken in
order to allow Mr Craig’s enquiry to proceed. It took place
between October 1992 and August 1994.
Mr Crofton made further allegations of the inactivity of
Mr Yeboah over recruitment fraud to Mr Craig on 26
March 1993, on 1 June 1993 and on 20 July 1993. He
alleged, for example, that Mr Yeboah was a close personal
friend of the wife of Mr Onuoha, who Mr Crofton believed
to be guilty of fraudulently completing his redeployment
form; that he had intervened to support Mr Onuoha’s redeployment in the housing department; that he was part of a
cover-up of fraudulent job applications and references submitted to the council, as in the case of a fraudulent reference submitted by Dr Onubogu for a rent recovery officer
applicant; and that he had falsely written to Mr Onuoha
stating that the post, for which he had been considered,
had been filled by Mr Crofton with a white woman.
Mr Yeboah’s complaint was that Mr Crofton had subjected
him to a persistent campaign of malicious and slanderous
vilification, to which he would not have subjected a white
chief officer, and that he had treated him less favourably
on racial grounds and with the object of undermining the
council’s confidence in him and securing his dismissal.
Mr Craig reported on 19 August 1994, finding that the
allegations made by Mr Crofton against Mr Yeboah relating to recruitment fraud were unsubstantiated.
In his notice of appearance, Mr Crofton stated that he was
not Mr Yeboah’s employer and could not therefore be liable
for discrimination. He denied that Mr Yeboah had suffered
any detriment. Mr Crofton denied that he had any discriminatory motive in suggesting that certain allegations
against Mr Yeboah be investigated. He invoked the doctrine of qualified privilege in respect of what he had
alleged. He disputed the truth of the allegations made by
Mr Yeboah against him; he denied that there had been any
discrimination or victimisation; and he asserted that Mr
Craig’s report could not be relied on for want of impartiality and for inadequate investigation of the facts. In particular, he stated that he had good and proper grounds for
believing that the allegations which he passed on to Mr
Craig were true, the grounds being confirmed by his
report. He added that the allegations passed by him to Mr
Craig were inaccurately described in the IT1 and stated:
‘ I believe that the allegations which I actually made are
all capable of being substantiated.’
The employment tribunal found as a fact that Mr Crofton
had made various accusations to Mr Jerry White and to
Mr Craig, including allegations that Mr Yeboah was covering up fraud committed by Mr Onuoha and that he was
part of a cover up over fraudulent applications and references submitted to the council, such as clearing a fraudulent reference submitted by Dr Onubogu for a rent recovery officer applicant.
The employment tribunal then considered Mr Crofton’s
explanation for making the allegations, namely that they
were capable of being substantiated, that they were true
and that he believed them to be true on reasonable
grounds. The tribunal prefaced its detailed findings with
the general finding that Mr Crofton had made many false
allegations against Mr Yeboah, which were demonstrably
without foundation. It then set out in detail its reasons for
reaching the conclusion that the specific allegations made
by Mr Crofton and complained of by Mr Yeboah in his originating application were not true and that he did not have
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approach of the tribunal to all of them. Mr Crofton
described it in his submissions as ‘absolutely central to the
case as to whether [he] had good reasons (non-racial ones)
for making the statements he did’.

reasonable grounds to believe in their truth at the time he
made them.
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In deciding whether the allegations complained of were
made on racial grounds, the employment tribunal also considered, as relevant material from which an inference of
racial grounds might be drawn, (a) specific background
facts; (b) allegations, which were not the subject of the
applications, but had been made by Mr Crofton against Mr
Yeboah during Mr Crofton’s disciplinary hearing, during
his internal appeal and during the tribunal hearing itself;
and (c) character evidence.
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Among the many background matters, which, contrary to
Mr Crofton’s submissions, an employment tribunal is entitled to consider as evidence relevant to the proof of the
allegations of racial discrimination, was the finding of the
tribunal that Mr Crofton’s perception was that Africans,
particularly West Africans, were fraudulent and corrupt.
(See paragraphs 53 and 60 of this judgment.) Although
there was evidence that fraud was committed by all races,
Mr Crofton had not identified any non-African staff
engaged in fraud.
As for allegations made by Mr Crofton during the various
hearings of internal and tribunal proceedings, which the
employment tribunal was entitled to consider as evidence
relevant to proof of the allegations of racial discrimination,
the tribunal concluded that they were untrue and that
they were either known by him to be untrue or he had no
reasonable ground for making them.
One allegation, which assumed the greatest significance
in the decision of the Employment Appeal Tribunal and in
the argument on the appeal to this court, was that Councillor Linda Hibberd, the chair of housing, and Mr Crofton
had raised concerns with Mr Yeboah at a meeting on 22
October 1990 (which was preceded by the first and only
one-to-one meeting that ever took place between Mr
Yeboah and Mr Crofton) about rigged interviews (coaching
and provision of references) involving Mr Peter Amadi, a
council employee, and his housing association, Petadist,
and that, despite assurances by Mr Yeboah that he would
look into these matters, he never undertook any investigation, and subsequently denied to Councillor Hibberd
that he had said he would respond to her concerns.
Mr Crofton asserted that this matter was raised at the meeting on 22 October 1990. Mr Yeboah denied that it was raised.
Each produced a note of that meeting. Mr Yeboah’s was in a
bound volume and contained no reference to Peter Amadi. Mr
Crofton’s undated note was a single loose sheet of paper produced for the first time at the first morning of the tribunal
hearing and included references to Peter Amadi and Petadist.
It had not been produced at the earlier internal hearings. The
tribunal accepted Mr Yeboah’s note as a contemporaneous
note, but was not satisfied that Mr Crofton’s note was a contemporaneous note of what he alleged was said and concluded that it was ‘a recent fabrication’.
That was, of course, a very serious finding against Mr
Crofton. He argues that it was reached in the absence of
important oral evidence from Councillor Hibberd, whom
he had been prevented from calling as a witness. He
described her as his ‘primary witness on that and her evidence should have been heard’. The tribunal held that Mr
Crofton’s allegation was untrue and that he had no reasonable ground for making it. Mr Crofton submits that he
had very good grounds for believing that Mr Yeboah was
corrupt, in that his job required him to take action to protect the council and he refused or failed to do so on no good
grounds. Mr Crofton says that he had raised the question
of recruitment fraud with Mr Yeboah, but the tribunal had
decided at the outset of its conclusions that he (Mr
Crofton) was a liar and a falsifier of documents. That conclusion, he says, was against the weight of the evidence
and was reached by excluding or ignoring evidence which
corroborated his account rather than Mr Yeboah’s. It was
fundamental to the set of decisions and infected the
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As for character evidence, the tribunal made a finding
which also figured prominently in the decision of the
Employment Appeal Tribunal and in argument, particularly in connection with the findings of the employment
tribunal about the meeting of 22 October 1990, which Mr
Crofton asserts are of crucial importance to the decision of
the tribunal, and a meeting a week later on 29 October
1990, referred to in notes made by both Mr Yeboah and Mr
White. Mr Crofton complains that not all of Mr White’s
notes were disclosed prior to the tribunal hearing or
admitted in evidence when he applied for them during the
hearing. The importance of Mr White’s notes about the
meeting of 29 October 1990 (as well as of other meetings),
taken with the oral evidence which would have been given
by Councillor Hibberd about the meeting of 22 October
1990, was to show that organised fraud was, to Mr
Crofton’s knowledge, drawn to Mr Yeboah’s attention in
1990 and that he did nothing about it.
Mr Crofton also complains that, as a result of the tribunal’s decisions about the order for the calling of witnesses, it did not admit evidence from another witness
whom he wished to call, Miss Linda Bellos. She would
have given evidence about Mr Yeboah’s knowledge of
recruitment fraud prior to 1995, certainly by February
1992. She was available during the summer months of the
tribunal hearing, but he was unable to make contact with
her during the autumn.
In the absence of significant evidence, the employment tribunal concluded that it was impressed by the evidence of
those who knew Mr Yeboah and spoke highly of him and
his attitude to tackling fraud, contrasted with Mr Crofton’s
persistence in allegations that Mr Yeboah did little or
nothing to combat recruitment fraud in particular. The tribunal rejected Mr Crofton’s allegation and acquitted Mr
Yeboah of this charge. It made the following finding,
described by Mr Crofton as ‘an extraordinary conclusion’,
which was against the weight of the evidence and was
fundamental to its ‘utterly wrong’ view of the evidence
given by the witnesses –
‘... systematic recruitment fraud was a problem that
began to emerge only in early 1995. At that stage, in
order to deal with it, Mr Yeboah instructed Miss
Reynolds to undertake an enquiry and set up a recruitment working party. Prior to early 1995, there was some
recruitment fraud, but what became apparent in early
1995 was that organisations which seemed to be bona
fide had been established to provide false references.’
The employment tribunal concluded that it was entitled to
draw the inference from all the facts found by it that Mr
Crofton made the allegations complained of on racial
grounds. But for Mr Yeboah’s race, he would never have
been subjected by Mr Crofton to such treatment. By making the allegations of corruption, of covering up fraud and
of improper conduct, he treated Mr Yeboah less favourably
than he treated, or would treat, other persons. He did not
subject non-African staff to similar treatment. The making of the allegations was a detriment to Mr Yeboah.
The employment tribunal concluded that, on the balance
of probabilities, Mr Crofton had racially discriminated
against Mr Yeboah, but that the council was not vicariously liable for his acts. Mr Crofton’s non-statutory pleas
of privilege, public interest and public policy were held to
be unavailable to the claim of direct race discrimination
contrary to the 1976 Act and in any event inapplicable in
the light of the facts found by the tribunal as to the falsity
of the allegations made by Mr Crofton and the racial
grounds on which they were made.
B. Application No.69479/94 presented on 16 December 1994 [Sabbatical leave for Ms Warnock]
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Mr Yeboah’s allegations of race discrimination in this
application arose out of a further claim alleged to have
been made by Mr Crofton to Mr Jerry White during an
interview on 10 October 1994: that Mr Yeboah had, as a
reward, arranged sabbatical leave for an employee of the
council, Ms Cathy Warnock, who had signed his naturalisation papers in 1985.
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cil’s housing stock, sought confirmation of his immigration
status, that Mr Crofton was responsible for this and that
this was part of Mr Crofton’s continuing campaign against
him.
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The conclusion of a formal disciplinary interview of Mr
Yeboah held on 12 October 1994 by Mr Jerry White and
Ms Angela O’Connor, the directorate personnel officer, was
that there was no evidence of impropriety. Mr Yeboah
claimed that the allegation against him by Mr Crofton was
made without a shred of evidence in an attempt to secure
his dismissal. It was directed against him on racial
grounds and purely because of his ethnic origin.
As in his response to the first application, Mr Crofton
asserted in his notice of appearance that the allegations
reported by him for investigation to the chief executive of
the council about Mr Yeboah and Ms Warnock were capable of substantiation and he was under a duty to report
them. He repeated the allegations that Mr Yeboah was
involved in approving sabbatical leave of one year for Ms
Cathy Warnock; that in 1985 she had acted as a referee in
his naturalisation application; that she was the domestic
partner of Mr Craig; and that the relevant matters should
have been declared by Mr Yeboah, and also by Mr Craig
when he was appointed to arbitrate in the dispute between
Mr Yeboah and himself. Mr Crofton repeated his point that
he was incapable of discrimination because he was not Mr
Yeboah’s employer.
In his evidence to the tribunal, Mr Crofton denied saying
that the sabbatical had been given to Ms Warnock as a
reward for signing Mr Yeboah’s naturalisation form. The
employment tribunal found, however, that on 10 October
1994 Mr Crofton made the allegation that Ms Warnock
had signed Mr Yeboah’s naturalisation papers for him in
1985, and, as a reward, he had awarded her a sabbatical.
It concluded that that was an allegation of corruption. It
found as a fact that Mr Yeboah had not granted the sabbatical. The allegation was accordingly untrue. The tribunal found that Mr Crofton did not have reasonable
grounds to believe it to be true; that, but for Mr Yeboah’s
race, Mr Crofton would not have made the allegation,
being one that could only have been made against a person
of non-British ethnic origins; that the allegation was made
on racial grounds; that the making of the allegation
amounted to less favourable treatment of Mr Yeboah than
he treated, or would treat, other persons and was part of
his campaign to undermine belief in Mr Yeboah’s integrity;
that the making of the allegation caused a detriment to
Mr Yeboah; and that there was race discrimination by Mr
Crofton, but that the council was not vicariously liable. Mr
Crofton’s pleas of privilege, public interest and public policy were rejected.
Mr Crofton contended that his information that Mr
Yeboah and Ms Warnock had engaged together in ‘something dubious’ was not disproved by Mr Yeboah. It was for
him to prove that Mr Crofton’s allegation was untrue. Mr
Yeboah had refused to produce his naturalisation papers
‘fraudulently validated’ by Ms Warnock as referee. In addition, there was nothing racial in his statements about Mr
Yeboah, as he had also made statements about Mr Craig
and Ms Warnock, who were both white.
C. Application No.23230/95 presented on 21 April
1995 [Investigation into immigration status and into
criminal background (The police list case)]
In this application Mr Yeboah complained of continuing
race discrimination and harassment by Mr Crofton and
the council by subjecting him to unwarranted investigation into his ‘immigration status’ and into his ‘criminal
background’.
He alleged that the council’s tenancy audit team, which
had been established to audit the occupancy of the coun-
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In January 1995, during the course of his disciplinary proceedings, in which Mr Crofton made further allegations
against Mr Yeboah, Mr Yeboah discovered that his name
was on a list held by the police of persons suspected of
criminal offences. (It should be explained that Mr Crofton
continued to add to allegations of corruption and of incompetence against Mr Yeboah and referred to ‘absurd complaints of race discrimination’ by Mr Yeboah in the course
of the hearing of his disciplinary hearing, his internal
appeal hearing and the hearing of the applications in the
employment tribunal.)
In his notice of appearance, Mr Crofton repeated his denial
of liability for discrimination on the ground that he was
not Mr Yeboah’s employer. He denied that checking the
immigration status and investigating the criminal background of an employee was capable of constituting racial
discrimination and, even if it was, it would not have been
‘unwarranted’ in Mr Yeboah’s case, relating to a senior
employee in a key ‘gate-keeping’ position, in a local authority beset with fraud, and as part of the ongoing investigation of fraud and corruption. He denied any involvement
in the request to the Immigration and Nationality Department of the Home Office to clarify Mr Yeboah’s immigration status or in the investigation of Mr Yeboah’s criminal
background, other than that he was interviewed about
him by the Fraud Squad of the Metropolitan Police in or
about the summer of 1991. He claimed that Mr Yeboah’s
complaint was vexatious and made with the intention of
harassing him.
In its extended reasons the employment tribunal found
that Mr Crofton had racially discriminated against Mr
Yeboah in having caused him to be considered as suspected of fraud and to be included in a police list of suspects, but that the council was not vicariously liable, as it
had taken such steps as were reasonably practicable to
prevent Mr Crofton from doing the act complained of.
It found that, at a meeting with Fraud Squad officers in
the autumn of 1991, Mr Crofton had suggested Mr
Yeboah’s name as a suspect to be investigated; that he had
caused an investigation into Mr Yeboah by the Fraud
Squad; and that he had caused his name to be on a list of
suspects by the police.
The tribunal held that Mr Crofton’s explanation that he
acted in the belief that Mr Yeboah was corrupt had no
rational basis. His belief was based on the fact that Mr
Yeboah is West African and on Mr Crofton’s belief that
West Africans have a propensity to commit fraud. The tribunal inferred that Mr Crofton had acted as he did on
racial grounds and that he would not have done this, but
for Mr Yeboah’s race. The tribunal concluded that the
treatment of Mr Yeboah by Mr Crofton without reasonable
grounds amounted to less favourable treatment of him and
caused detriment to him. The employment tribunal
rejected Mr Crofton’s contention that he had a defence of
privilege or public policy.
The employment tribunal accepted Mr Crofton’s evidence
denying that he had made, or caused or instructed to be
made, the enquiry of the Immigration and Nationality
Department about Mr Yeboah. It found that the enquiry
was made in late 1993 by a member of the council’s tenancy audit team (Mr Jackson); that that was an act of
racial discrimination; and that the council was liable for
discrimination by subjecting him to an inquiry into his
immigration status.
Mr Crofton contended that the employment tribunal had
found him guilty of a matter not specified in the originating
application by making findings of primary fact based on evidence sprung on him at a late stage in the hearing, by mak-
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ing an inference which could not possibly be correct and by
ignoring valid comparators. If he knew that Mr Yeboah was
failing to deal with fraud which he was well aware of, then
he had reasons, other than race, for suggesting that the
Fraud Squad look into Mr Yeboah. He submitted that an
investigation of Mr Yeboah by the police was fully justified,
because he knew all about Petadist and about fraudsters getting jobs in the council and did nothing.
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Employment tribunal decisions: general approach
The employment tribunal sent to the parties separate
extended reasons on the same day (1 September 1998) in
respect of all seven applications, including the three applications relevant to this appeal. (There was a separate decision on remedies sent to the parties on 10 November 1998,
which resulted in an order that Mr Crofton pay to Mr
Yeboah £45,000 compensation for racial discrimination,
including £10,000 aggravated damages, plus £14,000
interest on the damages.)

Yeboah v Crofton: Lord Justice Mummery

which it is permissible for an appeal tribunal or an appeal
court to set aside the decision of an employment tribunal
on the grounds of perversity and remit the matter for
rehearing.
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It was made clear that the extended reasons on each
application must not be regarded as entirely self-contained
and that, to obtain a complete picture, all seven sets of
extended reasons must be read, because the employment
tribunal had considered all the evidence in all seven cases
before reaching its decision in any one case. Findings of
fact in any one decision were findings of fact it had in mind
in all the other decisions. They influenced each decision,
even though not specifically mentioned in any one particular decision. Having in mind the importance of drawing
inferences, the tribunal stated in the preamble to all seven
applications:
‘We have made findings of primary fact from which we
have drawn inferences. We have looked at the totality
of the primary facts as found in all of the seven cases in
order to see if it is legitimate to infer that the acts of discrimination complained of were on grounds of race or
constituted acts of victimisation. We have directed ourselves that a fragmented approach would have the effect
of diminishing any eloquence that the cumulative effect
of the primary facts might have on the issue of racial
grounds. This has been of particular importance in considering the conduct of Mr Crofton over an extended
period of time.
The assessment of the parties and their witnesses,
when they give evidence, also forms an important part
of the process of inference ... It is rare that a tribunal
has such lengthy opportunity for assessing the parties
and witnesses, and that has also assisted us in drawing,
or not drawing, inferences of racial discrimination.’
The relevant law
The tribunal directed itself as to the law in all seven applications as set out in Appendix A to the first application
No.56617/94, citing a list of authorities. On the appeal,
there has been no serious criticism of the accuracy of that
summary of the relevant law. Mr Crofton’s criticisms have
been of the application of the law by the tribunal to the
facts. The main areas of law to which reference needs to
be made at appropriate points in this judgment are those
relating to the application of the law on certain points
raised by Mr Crofton in his very full written and oral submissions: (a) the personal liability of an employee for acts
of discrimination committed by him in the course of his
employment against a fellow employee; (b) the requirement of a comparator in race discrimination cases; (c) the
burden of proving the truth (or untruth) of the allegations
made by Mr Crofton against Mr Yeboah; (d) the order in
which the issues of racial grounds and difference in treatment should be addressed in a race discrimination case;
(e) the management of the proceedings and the conduct of
the hearing by the employment tribunal where a party is
unrepresented, including control over the order of witnesses, the requirement of written closing submissions
and the exclusion of oral evidence; (f) the availability of
‘whistle blowing’ type defences of public policy, privilege
and justification by telling the truth in a case of alleged
race discrimination consists of the making of allegedly
defamatory accusations; and (g) the circumstances in
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The general conclusions of the employment tribunal
After dealing in detail with numerous disputes of fact
about particular incidents involving Mr Crofton’s treatment of Mr Yeboah, the employment tribunal came to the
conclusion in each application that, on the balance of
probabilities, Mr Crofton had discriminated against Mr
Yeboah, as, on racial grounds, he had treated him less
favourably than he treats, or would treat, other persons,
and he had caused him detriment.
In particular, it is necessary, at the risk of repetition, to
refer to the following general conclusions of the employment tribunal in order to keep in perspective the specific
grounds on which the Employment Appeal Tribunal
allowed Mr Crofton’s appeal and Mr Crofton’s detailed
criticisms of the findings of fact on particular incidents:
(i) Mr Crofton conducted a campaign against Mr Yeboah
manifested by, and consisting of, a long series of allegations commencing in June 1992 and continuing in 1993,
1994 and 1995 and, indeed, in the employment tribunal.
(ii) Mr Crofton believes that Africans, particularly West
Africans, have a propensity to commit fraud. He exhibited
a distrust of Africans in actions described by the tribunal.
He made the assumption that, because (as he perceived it)
all Africans were fraudulent, Mr Yeboah was also fraudulent.
(iii) Mr Crofton’s explanation for making the allegations
was that he believed that they were true, or that he reasonably believed them to be true.
(iv) The tribunal did not believe that the allegations
were true or that Mr Crofton reasonably believed them to
be true. The tribunal formed the view that Mr Yeboah was
a person of integrity and an honest witness. The tribunal
did not feel able to place their confidence in Mr Crofton as
a witness.
(v) In cases where there was evidence of an independent
witness or contemporaneous documentation which could
be checked, it was transparently clear that Mr Crofton
could not have believed the allegation to be true. The
‘transparent cases’ identified by the employment tribunal
assisted it in coming to the same conclusion in respect of
all the allegations.
(vi) Mr Crofton had not made similar allegations against
any non-African person, apart from an isolated incident
involving Mr Sugrue, another employee of the council.
(vii) By making allegations of corruption, of covering up
fraud and of improper conduct Mr Crofton treated Mr
Yeboah less favourably than he treated or would treat
other persons. It was less favourable treatment than his
treatment of non-African staff.
(viii) The effective cause for the allegations was Mr
Yeboah’s race. But for his race, Mr Yeboah would never
have been subjected by Mr Crofton to such treatment.
(ix) The making of the allegations caused Mr Yeboah
considerable distress over a long period of time. Such allegations against him as head of personnel were bound to
have an adverse impact on him and an impact on others’
perception of him.
The general conclusions of the Employment Appeal
Tribunal
The Employment Appeal Tribunal reached the following
conclusions on the appeals against the decisions on the
three relevant applications:
A. Application No.56617/94
It held that the decision of the employment tribunal
was perverse on the recruitment fraud issue, in respect
of which the majority of the allegations were made (21
out of 38 identified allegations). The issue was
described by the Employment Appeal Tribunal as
underlying the other issues. The conclusions of the
employment tribunal on this issue were held not to be a
permissible option and to be certainly wrong. They were
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a rehearing of them by a different tribunal. Its reasons for
taking this course were that some parts of their ‘conclusions
have depended on fresh evidence’ and ‘because of the potential interrelationships of the three applications.’ As the cases
were being sent back, the Employment Appeal Tribunal considered that it need not say anything more about the various
other points raised by Mr Crofton, other than some observations on the point of personal liability to a fellow-employee
for race discrimination in cases in which the council had not
been found liable to Mr Yeboah for race discrimination.

based on a central conclusion for which there was no
evidence.
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The Employment Appeal Tribunal focused on the findings
of fact by the employment tribunal about the meeting with
Mr Crofton and Mr Yeboah called by Councillor Hibberd
on 22 October 1990 and the conclusion that systematic
recruitment fraud only began to emerge in early 1995 and
the inferences made from those findings as to racial
grounds being the effective cause of Mr Crofton’s allegations. The findings were made in consequence of exclusion
or disregard of evidence relevant to the recruitment fraud
issue, in particular the handwritten notes of Mr Jerry
White dated October 1990 and the oral evidence of Councillor Hibberd concerning the meeting of 22 October 1990.
As already noted, permission had been given for the White
notes and Councillor Hibberd’s evidence to be admitted as
fresh evidence on the appeal. The evidence was relevant,
as the employment tribunal had found that Mr Crofton’s
account of the meeting was false and that he had fabricated a note of that meeting. The extended reasons also
contained an error as to the burden of proof. There was no
evidence on which the employment tribunal could have
concluded, as it did, that ‘systematic recruitment fraud did
not begin to emerge until 1995.’
The conclusions on the issue regarding Mr Onuoha, which
was also raised in this application, were intertwined and
inseparable from the employment tribunal’s conclusions
on the recruitment fraud issue: they were also perverse
and involved an erroneous approach to the onus of proof.
B. Application No.69479/94
On the issue of sabbatical leave for Ms Warnock, it concluded that there was no foundation for the employment
tribunal’s finding of primary fact upon which the inference
of racial discrimination depended, namely the finding that
Mr Crofton had made an allegation that the sabbatical
leave had been given to Ms Warnock as a reward for signing his application form for naturalisation. As no such allegation, which would plainly have been groundless, was in
fact made, there was no basis for the inference of racial
discrimination, which arose only because of the groundlessness of the allegation (see paragraph 41).
The only basis upon which the tribunal could have made
findings of fact, or drawn the inferences that it did, would
be if there were permissible inferences to be drawn hostile
to Mr Crofton arising out of its linked conclusions on the
recruitment fraud issue in the main application
No.55617/94. To that extent this application fell with the
first (see paragraph 50).
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General conclusions on this appeal
In my judgment, these appeals should be allowed and the
decisions of the employment tribunal on these three applications should be restored. As will be explained later in
this judgment, there are certainly points on which I share
the concerns of the Employment Appeal Tribunal, in particular certain procedural decisions of the employment tribunal and findings of fact on the recruitment fraud issue.
But I am not satisfied that Mr Crofton has established
that the overall decisions of the employment tribunal on
the three applications were perverse or vitiated by error
of law. In my judgment, the conclusions in all three applications that Mr Crofton had discriminated against Mr
Yeboah on racial grounds were permissible options for the
employment tribunal on the evidence before it.
In these circumstances, it will be necessary for this court
to deal with all the many points raised by Mr Crofton in
his skeleton argument and his oral submissions and not
simply with the grounds of perversity and onus of proof on
which the Employment Appeal Tribunal allowed his
appeals. I propose to deal first with a number of recurrent
arguments or themes in Mr Crofton’s written and oral submissions, before addressing the detailed arguments on
which the crucial perversity point arises.
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C. Application No.23230/95
The Employment Appeal Tribunal held that there was no
basis for finding the primary facts upon which the inference of racial discrimination depended. The finding of the
employment tribunal that Mr Crofton had caused Mr
Yeboah’s name to be placed on the police list after the
meeting in the autumn of 1991 (and later faxed by the
Metropolitan Police to a member of the council’s tenancy
audit team on 22 July 1993) was unsupported by the evidence. The Employment Appeal Tribunal added the same
comments on the perversity of the decision as it had made
on application No.69479/94 above. The inferences of the
tribunal were based upon, and were inextricably linked to,
its conclusions on the recruitment fraud issue on that
application. (See paragraphs 46(iii), 47 and 50.)
The logical and normal consequence of the Employment
Appeal Tribunal finding that a decision of an employment tribunal in favour of an applicant is perverse is that the appeal
is allowed and the application is dismissed. That is the course
one would naturally expect to be taken if the decision
appealed against was not a permissible option on the evidence available to the tribunal. That course was not, however,
taken in this case. The Employment Appeal Tribunal
explained that the better course was to quash the conclusions
of race discrimination in the three applications and to order

711, 746, 4100
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Particular grounds of appeal except perversity
A. Personal and vicarious liability for race discrimination in employment cases
On Mr Crofton’s point that he could not be held to be personally liable for race discrimination alleged by a fellow
employee, the legal position is that Mr Crofton can be held
personally liable for race discrimination against Mr Yeboah,
as a fellow employee, even though he was not Mr Yeboah’s
employer and even though the council, as Mr Crofton’s
employer, was held not to be vicariously liable for his conduct.
Mr Yeboah’s argument on personal liability proceeds on the
basis that acts of race discrimination were committed by Mr
Crofton in the course of his employment. The council would
be vicariously liable for Mr Crofton’s acts under s.32(1) of
the 1976 Act, unless it could show by way of defence under
s.32(3) of the 1976 Act that it took such steps as were reasonably practicable to prevent him, as its employee, from
doing the act in question. But even if the council did show
that, as was held by the employment tribunal in two of the
cases, the employment tribunal was entitled to hold that Mr
Crofton was personally liable under s.33(1) of the 1976 Act
for ‘knowingly’ aiding the unlawful act of discrimination by
the council. Under s.33(2), Mr Crofton, as an employee for
whose acts the council is liable under s.32 or would be so
liable but for s.32(3), is deemed to aid the doing of the act
by the council. If the findings of fact of the employment tribunal summarised above are justifiable, it is clear that Mr
Crofton did act ‘knowingly’ in relation to the acts of discrimination, even though the tribunal did not expressly
address the specific language of s.33(1).
B. Comparator
Mr Crofton submitted that the employment tribunal had
misapplied the provisions of ss.1(1)(a), 3(4) and 4(2) of the
1976 Act by ignoring the requirement of a comparator and
in failing to identify a valid comparator. Comparisons
must be made with other persons in the same circumstances in order to see whether there is different treat-
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ment. The tribunal did not properly apply the test of comparability. He sought to demonstrate this point by comparing the council’s different treatment of Mr Yeboah with
the council’s treatment of him and by other detailed examples of Mr Crofton’s treatment of council employees, such
as Mr Barr and Doja Labinjo, and other chief officers, such
as Mr Craig and Mr Sugrue.
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aware that colleagues were defrauding the people of Hackney and he was doing nothing about it.

80

He submitted that he did not treat Mr Yeboah differently
from another person, because no one else was standing in
the way of tackling fraud in the areas for which they were
responsible. There was nothing to suggest that he would
have treated another differently.
The comparator point has not been made out. The employment tribunal expressly referred in its extended reasons
to the fact that Mr Crofton would not make, and did not
in fact make, similar allegations against non-African
employees of the council in similar circumstances.

81
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C. Burden of proof
In my judgment, the employment tribunal did not err in
law on the burden of proof. It is clear both from the summary of the law in Appendix A and from its application in
the reasoning in the body of each of the three sets of
extended reasons that the employment tribunal correctly
approached the applications as cases in which the burden
of proof was on Mr Yeboah. It was for him to establish his
complaints of race discrimination by proving that, on the
balance of probabilities, the acts complained of by him in
fact happened; that he was treated less favourably by Mr
Crofton than Mr Crofton treated, or would treat, persons
of a different racial group in the same, or in not materially
different, circumstances; and that racial grounds were the
effective cause of the difference in treatment.
In these cases the acts of race discrimination took the
unusual form of defamatory accusations, the truth of
which was hotly disputed. Mr Yeboah said that they were
untrue. Mr Crofton said that his accusations were true,
that he believed them to be true and that they could be
proved to be true. Mr Crofton contended that, as the burden of proving race discrimination was on Mr Yeboah, it
was for Mr Yeboah to prove that Mr Crofton’s accusations
were untrue, that they were falsely advanced and that
their truth was not the real reason for making them; and
that the employment tribunal had wrongly reversed the
burden and placed on him (Mr Crofton) the burden of proving that his accusations against Mr Yeboah were true. In
his own words the tribunal erred in placing the burden on
him to prove his ‘allegations of improper collusion, rather
than on the applicant to prove they were false’.
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In my judgment, Mr Crofton’s argument on this point is
wrong. In principle the onus of proving a fact is on him
who asserts it. Thus, in an action for defamation, if the
defendant pleads justification, it is for him to prove that
the words used are true. It is not for the claimant to prove
that they are untrue. This was not, of course, an action for
defamation, though it must sometimes have seemed to be
so to the employment tribunal.

85

The essential point is that, where it was admitted by Mr
Crofton that he had made an accusation or where it was
proved that he had made it, the questions for the employment
tribunal were whether Mr Crofton would have made such
accusations against a person of a different race in the same
circumstances and whether the accusations were made by
him on racial grounds. These issues involved an examination
of all the circumstances, including, in particular, the explanations given by Mr Crofton for making the accusations
against Mr Yeboah. It was for Mr Crofton to decide whether
or not to explain his conduct in answer to the allegation of
race discrimination. He chose to explain himself. His explanations were that he believed on reasonable grounds that his
accusations were true and that they could be proved to be
true. In Mr Crofton’s own words, it was fundamental to his
defence that he knew from October 1990 that Mr Yeboah was
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As the employment tribunal did not accept Mr Crofton’s
explanations for making such accusations, it was entitled,
though not bound, to infer that there was a different explanation than the one advanced by him and that that true
explanation was a racial one. The truth or otherwise of the
allegations by Mr Crofton was relevant to Mr Crofton’s
reason for making them. As Mr Crofton’s explanation for
the accusations was that he had a genuine and reasonable
belief in the truth of them and that they could be proved to
be true, it was for him to give evidence on those points.
If Mr Crofton’s evidence as to his beliefs, as to the grounds
of his beliefs or as to the actual truth of the accusations
had been accepted by the tribunal, it would have been
extremely difficult for Mr Yeboah to persuade it to infer
that racial grounds were the effective cause of the making
of the accusations or that he had suffered any detriment
as a result of them being made. But Mr Crofton’s evidence
was not accepted as the probable explanation of or reason
for his actions. There was no error in the employment tribunal’s approach to the burden of proof or to the statement
of their reasons for the primary findings of fact, from
which they made inferences on the points relevant to the
conclusions of race discrimination.
On this point I disagree with the Employment Appeal Tribunal’s conclusion (in paragraphs 29(ii) and 50) that the
employment tribunal made an error of approach by reversing the burden of proof when it said (in paragraph 103 of
the extended reasons) that:
‘In considering this question we have firstly looked to see if
Mr Crofton has provided a non-racial explanation for making [the allegations], and this has required us to consider
whether the allegations are true, or whether Mr Crofton
believed them to be so on reasonable grounds.’
In my judgment, there is no error in that approach to the
issues and the evidence. I do not agree with the Employment Appeal Tribunal that the employment tribunal
should have spelled out that:
‘the onus would be on [Mr Yeboah] to disprove the “nonracial” explanations and/or show that [Mr Crofton] did
not have a belief on reasonable grounds.’
D. Order of Issues
Mr Crofton submitted that the employment tribunal dealt
with the issues in the wrong order. It erred in law in dealing with the issue of racial grounds (paragraphs 120–124)
before it dealt with the issue of a difference in treatment
(paragraph 125).
This criticism seems to be based more on the sub-headings
used by the tribunal in those parts of the extended reasons
than on any point of substance. The point is not well founded.
It is clear, for example, from paragraph 122 that the employment tribunal had well in mind, in dealing with racial
grounds, the need to have regard to less favourable treatment, as in the reference to the fact that Mr Crofton had not
made similar accusations against any non-African person.
E. Conduct of tribunal hearing
Mr Crofton submitted that in a number of respects the
employment tribunal had made errors of law in the conduct
of the hearing: it had interfered with his presentation of his
case by making him present his case before the council presented its case; by not allowing him to call his witnesses in
the order in which he wanted to call them and by preventing
evidence from being presented; by admitting evidence on
matters which were not in Mr Yeboah’s originating applications; by requiring him to make final submissions in writing;
and by not allowing him to address the tribunal on allegations made after he had closed his case.
In my judgment, no question of law arises on these points.
In relation to the procedure to be followed at the hearing
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specific issues on which there was a conflict of oral evidence,
and alleging, without adequate particulars, supporting material or even proper grounds, that these particular findings of
fact are perverse and that therefore the overall decision is
perverse. An application is often made to obtain the notes of
evidence made by the chairman in the hope of demonstrating that the notes are silent or incomplete on factual points,
that the findings of fact were not therefore supported by the
evidence and that a question of law accordingly arises for the
determination of the Employment Appeal Tribunal.

the employment tribunal had a broad discretion under
rule 9 of the 1993 Regulations then in force to:
‘conduct the hearing in such manner as it considered most
appropriate for the clarification of the issues before it and
generally to the just handling of the proceedings’.
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Mr Crofton is accordingly incorrect in his submissions that
the tribunal had no discretion to determine the order in
which witnesses are called or to exclude oral evidence or
to exclude documents. It had a broad discretion and an
appellate tribunal or court is only entitled to interfere with
it on limited grounds which have not been made out by Mr
Crofton, such as that there was an error of principle or
that the exercise of the discretion was plainly wrong.
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It is true that the tribunal did not conduct the hearing in
the way that Mr Crofton wished, but that does not constitute an error of law in its proceedings or its decision.
F. Defences of public policy and privilege
Mr Crofton criticised the employment tribunal for not
holding that he was entitled rely on defences of privilege,
public interest and public policy. He said that from 1990
onwards he had acted for the purpose of exposing and
putting an end to organised fraudulent activities by bringing them to the attention of Mr Yeboah, who was responsible for recruitment, in order to get him to protect the
council by investigating prima facie recruitment fraud and
taking action. For no good grounds, he had failed to do
anything about it. He added that, in acting for that purpose, he had not treated Mr Yeboah any differently than
he would have treated any other person.
There is no specific statutory defence of public interest or
public policy to a complaint of race discrimination. As
already pointed out, this is not an action for defamation in
which a defence of qualified privilege might be available.
The only possible relevance of these points is in connection
with the credibility of, and the weight to be given to, the
explanations offered by Mr Crofton for making the accusations against Mr Yeboah in deciding whether or not to
infer whether racial grounds were the effective cause of
the actions complained of by Mr Yeboah. There was no
error of law by the employment tribunal in rejecting these
points as separate heads of defence to liability.
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Perversity ground
A. General
A ground of appeal based on perversity should always be
fully particularised, so that the respondent can be fully
prepared to meet it and in order to deter attempts to pursue hopeless and impermissible appeals on factual points.
Paragraph 2(5) of the Employment Appeal Tribunal Practice Direction – Procedure (29 March 1996) provides:
‘It is not acceptable for an appellant to state as a ground
of appeal simply that “the decision was contrary to the
evidence” or that “there was no evidence to support the
decision” or that “the decision was one that no reasonable tribunal could have reached and was perverse” or
similar general grounds, unless the notice of appeal also
sets out full and insufficient particulars of the matters
relied on in support of those general grounds.’
711, 4100

Such an appeal ought only to succeed where an overwhelming case is made out that the employment tribunal reached a
decision which no reasonable tribunal, on a proper appreciation of the evidence and the law, would have reached. Even
in cases where the Appeal Tribunal has ‘grave doubts’ about
the decision of the Employment Tribunal, it must proceed
with ‘great care’: British Telecommunications plc v Sheridan
[1990] IRLR 27 at paragraph 34.
Over the years there have been frequent attempts, consistently resisted by the Employment Appeal Tribunal, to present appeals on fact as questions of law. The technique sometimes employed is to trawl through the extended reasons of
an employment tribunal, selecting adverse findings of fact on
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Inevitably, there will from time to time be cases in which
an employment tribunal has unfortunately erred by misunderstanding the evidence, leading it to make a crucial
finding of fact unsupported by evidence or contrary to
uncontradicted evidence. In such cases the appeal will
usually succeed. But no appeal on a question of law should
be allowed to be turned into a rehearing of parts of the evidence by the Employment Appeal Tribunal. I am, of
course, well aware that this is easier said than done, especially when, as here, neither side was legally represented
on the first level of appeal. As the Employment Appeal Tribunal was well aware, unrepresented litigants have understandable problems in separating questions of law from
proof of facts and in distinguishing the making of legal
submissions from submissions of fact, even giving evidence
in the course of submissions.
In my judgment, the mass of detail in which the unrepresented parties advanced their written and oral arguments
on the appeals over a 12-day hearing led the Employment
Appeal Tribunal to reach the unjustified conclusion that
specific decisions on fact, and therefore ultimate decisions
on liability, were perverse, following a consideration of
only part of the vast expanse of evidence available to the
employment tribunal.
B. The sabbatical leave for Ms Warnock issue
In my judgment, the Employment Appeal Tribunal was
wrong in holding that there was no foundation for the finding of fact that Mr Crofton had made an allegation that
Mr Yeboah had given sabbatical leave to Ms Warnock as a
reward for signing his naturalisation papers.
The Employment Appeal Tribunal correctly stated that in
race discrimination cases there must be primary facts on
the basis of which an inference of racial discrimination can
be drawn; that there was an issue of fact whether Mr
Crofton had made such an allegation against Mr Yeboah;
that it was for the employment tribunal to resolve the
issue of fact; and that the resolution of that issue was
important as the tribunal had found that such an allegation was groundless and could only have been made on
racial grounds. (As already pointed out, Mr Yeboah had
not in fact awarded the sabbatical.)
The Employment Appeal Tribunal focused on the point
that the finding was ‘not made on the basis of any independent evidence by Mr White as to what was said by
Mr Crofton on 10 October 1994, but simply by reference
to the note of Ms O’Connor’, who accompanied him at
such meeting with Mr Crofton for the purpose of taking
notes. Reference was then made to the notes confirmed
by Mr White and to the interpretation put on them when
Mr White reported back to Mr Yeboah and subsequently.
The Employment Appeal Tribunal concluded that the
making of the allegation by Mr Crofton was not established.

100 IAppeal
am unable, however, to agree with the Employment
Tribunal that its conclusions on the interpretation
of Ms O’Connor’s notes means that there was no basis for
the finding of fact that Mr Crofton made an allegation of
the giving of a reward to Ms Warnock and that the decision that he did make such an allegation is perverse or
could only have been made on the basis of a link to the tribunal’s conclusions against Mr Crofton on the recruitment
fraud issue in the main application.
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101 Valuable
though such contemporaneous notes are, the fact
is that there was other credible evidence from which the
employment tribunal was entitled to conclude that Mr
Crofton made the allegation of the granting of a sabbatical
as a reward.

102 Mr
Jerry White interviewed Mr Crofton on 10 October
1994. On 25 October 1994 a notice of complaint was issued
against Mr Crofton by Mr Jerry White and signed by him,
alleging that he had made a very serious attack on the
integrity of Mr Yeboah without reasonable justification by
making a number of allegations, including:
‘(H) That Sam Yeboah rewarded Cathy Warnock (at that
time an employee in the central administration section
of the Race Relations Unit) for signing his naturalisation papers in 1985 by awarding her a sabbatical.’

103 On
p.70 of its report of 17 March 1995 on the complaint,
the disciplinary subcommittee rejected Mr Crofton’s denial
that he had made a connection between Ms Warnock signing Mr Yeboah’s naturalisation papers and him awarding
her a sabbatical, which he had mentioned consecutively at
the interview on 10 October, and concluded that he did
indicate to the chief executive that there was a link
between the sabbatical leave and the signing of the naturalisation papers; that there was no basis for this allegation; and that he made it without reasonable justification,
which amounted to gross misconduct. On 25 October 1995,
Mr Crofton’s appeal against the decision of the disciplinary
subcommittee was allowed without dealing with the substance of the findings on this allegation.

104 Mr
White had made notes of the interview of 10 October.
Two days later, on 12 October 1994, he put the allegations
to Mr Yeboah, who made a manuscript note of the interview in which he referred to an allegation against him that
Ms Warnock signed his naturalisation papers and that as
a reward he granted her a sabbatical. Evidence was given
to the employment tribunal by Mr White, Mr Yeboah and
Mr Crofton. The tribunal expressly stated that it preferred
the evidence of Mr White to that of Mr Crofton and gave
relevant reasons for doing so. In the light of this material,
this is not a case in which it can be said that the finding of
fact by the employment tribunal was perverse.
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was entitled to conclude, that the contents of Mr Crofton’s
note took it for granted that Mr Yeboah was a suspect.
Further, in his closing written submissions to the tribunal,
Mr Crofton accepted that he did not particularly dispute
Mr Barr’s evidence of the discussion at the meeting, as he
was concerned about Mr Yeboah’s approach to matters of
fraud when they were raised and that ‘he probably
thought it would have made sense to check him out then’,
but he went on to assert that it was clear that he ‘did not
pursue this at all.’

108 Inmakes
his skeleton argument (paragraph 96) Mr Crofton
a number of other complaints about the decision of
the employment tribunal on this application, but he fails
to identify the contrary evidence, which he says the tribunal ignored, and he asserts that, if he knew that Mr
Yeboah was failing to deal with fraud which he was well
aware of, then he had good reasons for suggesting the
Fraud Squad look into Mr Yeboah, other than race.

109 D.Although
The recruitment fraud issue
the employment tribunal’s treatment of this factual issue was at the forefront of the decision of the
Employment Appeal Tribunal, I have deliberately left the
point until the end of this judgment so that the point can
be seen in its proper context and so that the arguments
can be considered in the overall context of all the decisions
of the employment tribunal.

110 The
Employment Appeal Tribunal treated this issue as
underlying all the other issues in the dispute, so that the
perceived errors in the employment tribunal’s treatment
of it rendered the overall decisions in all three applications
perverse. I think, however, that when the treatment of the
recruitment fraud issue is considered in the round, it can
be seen that, although the Employment Appeal Tribunal
had understandable concerns about the manner in which
the employment tribunal handled aspects of the case procedurally and how it dealt with the facts in the extended
reasons, this is not a case in which the Employment
Appeal Tribunal was justified in concluding that the decision was perverse. In my judgment, the Employment
Appeal Tribunal was not entitled to take the drastic step
of overturning the overall decisions on the three applications and of ordering a rehearing of them all.

105 C.I amTheunable
police list and criminal enquiry issue
111 As
Ms Monaghan pointed out, Mr Crofton’s main grounds
to agree with the Employment Appeal Triof appeal to the Employment Appeal Tribunal against this
bunal that it was perverse of the employment tribunal to
find as a primary fact that Mr Crofton caused Mr Yeboah’s
name to be put on the police list. The Employment Appeal
Tribunal went on to conclude that there was no basis for
the inference of racial discrimination, on which that primary finding of fact depended, and that this application
stood or fell with the decision on the recruitment issue.

106 Inthefact
there was credible evidence, quite independent of
findings of fact on the recruitment fraud issue, on
which the employment tribunal was entitled to make the
primary finding of fact as to how Mr Yeboah’s name came
to be in the police list. In my judgment, the Employment
Appeal Tribunal was not entitled to form a different view
of the evidence and then hold that the decision of the
employment tribunal was perverse.

107 The
autumn 1991 meeting with the police was attended
by Mr Bundred, the chief council officer in the investigation of fraud, and by Mr Barr, the council’s head of audit
and his second in command, as well as by Mr Crofton. Mr
Barr gave evidence that he recalled Mr Crofton saying at
the 1991 meeting that maybe they should investigate Mr
Yeboah. Mr Bundred ‘pooh-poohed‘ the suggestion. The tribunal accepted the evidence of Mr Barr. It recorded that
Mr Crofton did not dispute that he had suggested an
investigation of Mr Yeboah at that meeting. This is consistent with a manuscript note dated 25 October 1991
headed ‘Fraud (the Met)’ and containing references to Mr
Yeboah (SY) produced by Mr Crofton of another meeting
that he had with the police. The tribunal concluded, and

decision related to the exclusion of certain relevant evidence by the employment tribunal, principally that of
Councillor Hibberd. That evidence was specially relevant
to his ground of appeal that the employment tribunal had
made a number of significant findings of fact which were
contrary to the evidence before it, in particular the finding that systematic recruitment fraud was a problem that
began to emerge only early in 1995. He contended that this
finding was fundamental to all the cases in the light of the
tribunal’s decision that his criticism of Mr Yeboah’s failure
to do anything to tackle recruitment fraud was unfair and
must have been based on his race.

112 The
Employment Appeal Tribunal treated the recruitment
fraud question as raising wider and more significant
issues, which were not specifically raised in Mr Crofton’s
grounds of appeal, concerning for example the
Petadist/Peter Amadi issue. The Employment Appeal Tribunal criticised the way in which the employment tribunal
had dealt with evidence on those issues, but without having before it all the evidence which was before the employment tribunal.

113 Iwas
agree with the Employment Appeal Tribunal that there
cause to be concerned about the way in which the
employment tribunal dealt with two items of evidence relevant to this issue. The Employment Appeal Tribunal was
entitled to examine closely the decisions of the employment tribunal on two aspects of the hearing: the witness
evidence of Councillor Hibberd and the contemporaneous
notes of Mr Jerry White.
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114 IAppeal
am unable, however, to agree with the Employment 120 In my judgment, the tribunal’s decision relating to CounTribunal that there was an error of law by the
cillor Hibberd’s oral evidence does not raise a question of
employment tribunal in its treatment of the evidential
position or in its ultimate conclusions on the issues to
which the evidence was relevant.

115 Councillor
Hibberd gave evidence at Mr Crofton’s disciplinary hearing on 24 February 1995 about the meeting on
22 October 1990 on which the tribunal had (wrongly, in Mr
Crofton’s view) accepted Mr Yeboah’s evidence. Mr Crofton
argued that Councillor Hibberd’s evidence showed that the
issue of recruitment fraud had been raised at that meeting
and brought to Mr Yeboah’s notice. She had told Mr
Yeboah of the allegations about the activities of Petadist
and he had done nothing about it. Mr Crofton argued that,
if this evidence had been admitted, the picture about
recruitment fraud would have looked very different and
the tribunal would not have made the damaging finding
that he had fabricated his note of that meeting. The evidence on the meeting of 22 October 1990 was at variance
with the tribunal’s finding that recruitment fraud did not
emerge until 1995. It had been brought to Mr Yeboah’s
notice before then. Nothing was done before 1995.

116 Notes
of Councillor Hibberd’s evidence at the disciplinary
hearing were, however, before the employment tribunal,
though not in the form of a signed witness statement by
Councillor Hibberd. The notes referred to the meeting of
22 October 1990 and the fact that issues were raised at it
about Mr Amadi and Petadist. It is true that, as pointed
out by Mr Crofton, the notes of her evidence to the disciplinary hearing were not expressly referred to in the
extended reasons. He speculated that perhaps the tribunal
had already irrationally made up its mind and decided not
to read the notes of her evidence, or that it had forgotten
all about them, or that it had only ‘sampled’ them, or that
it did not understand their significance and context in the
absence of anyone addressing it about them. His case quite
simply is that the evidence of Councillor Hibberd and of
Mr White make it clear that Mr Yeboah ‘was just patently
lying about whether Petadist was raised with him’.

law. It may well be the case that a different tribunal would
have allowed her to be called as a witness, even at a very
late stage in the hearing, on the ground that her evidence
was relevant and that the prejudice likely to be suffered
by Mr Crofton by its exclusion would outweigh any prejudice likely to be caused by its late admission. But that is
insufficient to establish an error of law in the proceedings.
The refusal of the tribunal was well within its broad discretion, having regard to the terms of rule 9, the earlier
opportunities which had been given to Mr Crofton for her
to be called as a witness and to the fact that her witness
statement indicated that she would endorse evidence
already given by her to the disciplinary hearing, the notes
of which were available to the tribunal.

121 The
employment tribunal was also criticised by Mr
Crofton for refusing to admit all the notes of Mr Jerry
White and for failing to address the relevance of them to
the points at issue. Some of the notes were contained in
the original bundles prepared for the tribunal hearing. Mr
Crofton first made an application for the admission of the
notes after both Mr Yeboah and Mr Crofton had closed
their cases and halfway through the council’s case. The tribunal refused the application on the ground of its lateness.
It held that the notes were the property of Mr White and
not of the council, when, Mr Crofton argues, the real issue
was not their ownership but their accessibility to him and
their relevance to the issues. The notes were not included
in the bundles. But they were not, as the Appeal Tribunal
appear to have thought, excluded from evidence: they were
read into the proceedings when Mr Crofton cross-examined Mr Jerry White, who was permitted to refresh his
memory from them and to read them out.

122 Another
tribunal might well have taken the more convenient course of allowing the notes to be copied and
included in the bundles of documents. It was, however,
within the broad procedural discretion of the tribunal to
deal with Mr Jerry White’s notes as it did.

117 Ition
am not satisfied that there was any error of law in rela- 123 Result
I would accordingly allow the appeals, set aside the order
to the evidence of Councillor Hibberd. I appreciate
that Mr Crofton had wished to call Councillor Hibberd to
give oral evidence, but she failed to attend to give evidence
during the course of Mr Crofton’s case. On 1 December
1997, an adjournment was granted, as she was not available to give evidence. On 12 December 1997, Mr Crofton
had applied to call her as a witness out of order, as she was
still not available. The application was refused by the
employment tribunal, which was left with the distinct
impression that it had been misled about her availability.

118 That
refusal was not legally erroneous. The employment
tribunal had a very wide discretion under rule 9 in the
conduct of the proceedings. The employment tribunal had
directed that Mr Yeboah should present his case first, followed by Mr Crofton and that the council should then
respond to the complaints of both of them. There was nothing unusual or unreasonable in such a direction.

119 After
the opening statement which Mr Crofton was permitted to make, in the absence of the prior provision of a
witness statement by him, Mr Crofton informed the
employment tribunal that Councillor Hibberd was ill and
she was planning to be part of a delegation abroad.
Despite the grant of an adjournment, Mr Crofton did not
call her to give evidence before the council was required to
open its case. Although Mr Crofton was given leave to call
Councillor Hibberd after the council’s first witness, she
was not in fact called because, according to Mr Crofton,
she was ill. Mr Crofton was invited to apply to the tribunal
for a witness order, but he declined to do so. Councillor
Hibberd never did attend to give oral evidence to the tribunal. The employment tribunal refused to allow her to be
called as a witness so long after Mr Crofton had closed his
case.

of the Employment Appeal Tribunal and restore the decisions of the employment tribunal on the Applications
Nos.56617/94, 69479/94, and 23230/95.

124 SIR
CHRISTOPHER SLADE: Though we are differing
from the decision of the Employment Appeal Tribunal, I
do not think I can usefully add to the comprehensive judgments of Brooke LJ and Mummery LJ. For the reasons
given by them, I would concur in allowing this appeal, setting aside the order of the Employment Appeal Tribunal,
and restoring the three relevant decisions of the employment tribunal.

125 LORD
JUSTICE BROOKE: The hearing before the
employment tribunal lasted more than 100 days. The
three members of the tribunal had ample opportunity to
appraise the characters of the two men whose conduct is
central to this appeal. If the findings of fact of such a tribunal are to be set aside as perverse, fairness demands
that the matters to be relied on by an appellant are set out
concisely in his notice of appeal to the Employment Appeal
Tribunal, so that the respondent can have a full opportunity of adducing to the Employment Appeal Tribunal all
the relevant evidence which was before the employment
tribunal. And even then the Employment Appeal Tribunal
will have the distinct disadvantage of not hearing the witnesses give evidence.

126 We
have been shown the orders made by the Employment
Appeal Tribunal directing Mr Crofton to prepare a notice
of appeal which gave proper particulars of the matters of
which he wished to complain. We have also been shown
the skeleton argument settled by counsel for Mr Yeboah
just before the Employment Appeal Tribunal hearing,
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which made strenuous complaints about the lack of particularisation of the allegations of perversity in the notice
of appeal. The relevant passage in the skeleton argument
began:
‘Ground 13: Perversity
This ground of appeal is largely unparticularised and
so cannot be responded to. Counsel for SY has made the
observation that the lack of particulars means the
ground cannot be responded (and accordingly sustained)
at the last interlocutory hearings. The Employment
Appeal Tribunal has agreed.’

127 The
Employment Appeal Tribunal nevertheless embarked
on an inquiry into this largely unparticularised ground of
complaint, with the additional disadvantage that in the
absence of counsel on either side it did not know exactly
what had happened in certain vital respects before the
employment tribunal. For example, it was under the
impression that a number of important contemporary
notes by Mr Jerry White, Hackney’s chief executive, were
excluded from evidence by that tribunal. That was not correct. Ms Monaghan has shown us how Mr White’s notes
dated 23, 24, 25 and 29 October 1990, 16 and 18 January,
8, 17 and 20 May and 20 June 1991 were all either before
the tribunal in documentary form or were read in full to
the tribunal by Mr White when he gave evidence. She has
also shown us how patiently the tribunal responded to the
non-appearance of Councillor Hibberd, giving Mr Crofton
every opportunity to call her, if necessary with recourse to
a witness order, until the time came when they reasonably,
and certainly unchallengeably, decided that it would be
wrong to wait any longer, since Hackney had by now
embarked on calling its own witnesses. They considered,
indeed, that Mr Crofton had acted culpably in relation to
one day which was wasted while waiting for Councillor
Hibberd, and ordered him, to that extent, to pay the costs
thrown away.

128 ItCrofton
is very striking, in the light of the complaints which Mr
was to make to the Employment Appeal Tribunal,
that in his 129 pages of written submissions to the employment tribunal at the end of that hearing he did not mention the name ‘Petadist’ once and that his only mention of
the name ‘Peter Amadi’ was in the context of a complaint
(at p.115) that Mr Yeboah had told a lie to the effect that
Joy Adrien (see paragraph 151 below) had been given
proper information for her investigation into Peter Amadi.
The points which impressed the Employment Appeal Tribunal in relation to the Amadi matter did not feature in
those submissions, which made no reference at all to the
evidence Councillor Hibberd was to give to Mr Crofton’s
disciplinary hearing over four years after the events in
question had taken place.

129 Ireminded
have no doubt that, if the employment tribunal had been
of the effect of her evidence, even though she
failed to attend the tribunal for questioning about it in
somewhat obscure circumstances, they would have been
slower to find that Mr Crofton had fabricated his note of
the meeting with her on 22 October 1990. On the other
hand, I do not see how their failure to take account of this
evidence, when neither Mr Crofton nor anybody else drew
their attention to any material features of it, can be properly categorised as an error of law.
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also, in the opinion of the Employment Appeal Tribunal,
the issue to which ‘the missing evidence of Councillor Hibberd and the White notes’ were crucially relevant.

131 For
the reasons given by Mummery LJ, with which I agree,
the employment tribunal committed no error of law in not
permitting Councillor Hibberd to be called. It also committed no error of law in overlooking the evidence Councillor Hibberd gave in 1995 when nobody had placed any
material reliance on it in their submissions at the end of
the trial. And it committed no error of law, for the reasons
given by Mummery LJ, in not allowing Mr White’s notes
to be copied, although I agree with Mummery LJ that
another tribunal might well have handled this matter in a
different way. Mr White’s notes were in any event not
‘missing’, as the Employment Appeal Tribunal supposed. I
have already described how many of them were before the
tribunal, either in their bundles or in Mr White’s oral evidence when he read them out in full.

132 The
Employment Appeal Tribunal placed great emphasis
on the meeting on 22 October 1990, on which all the material evidence was before the tribunal, even though they did
not fully appreciate its effect. I intend in the circumstances
to set out all the relevant findings of fact by the tribunal in
relation to the period I have selected, and I will then
return to the meeting on 22 October 1990 and the AmadiPetadist matter which so impressed the Employment
Appeal Tribunal, to see if I can detect any error of law
lurking there, notwithstanding that Mr Crofton made no
mention of this matter in his final submissions to the tribunal or in his formal complaints about perversity in his
notice of appeal to the Employment Appeal Tribunal.

133 Iatwill
begin by saying a little bit more about the two men
the centre of this dispute. Mr Yeboah was born and educated in Ghana, but he came to this country when he was
25, and apart from a few years in the 1970s he has lived
here ever since. He has both academic and professional
qualifications. His book, The Ideology of Racism, was published in 1988. He obtained his first job with the council
as a race relations projects officer, and he then rose rapidly
through its ranks until he was appointed acting head of
personnel services in January 1989. In November 1993, he
was promoted to a new post of assistant chief executive
(human resources), the most senior personnel position in
the council. He was 50 years old when his employment by
the council was terminated.

134 The
tribunal (at paragraphs 5 and 6) described his many
achievements during his 12 years at Hackney, with particular reference to his time as head of personnel services.
He never received a critical report at any time from his
line managers, and in his final appraisal his immediate
line manager, Mr Sugrue, described him as an enormous
asset to Hackney. He also gained external recognition as
an expert on managing equality. The tribunal set out (at
paragraph 11.9) the glowing character references he had
received from those who had the opportunity to observe
his work at Hackney. They were particularly struck by the
fact that all the people who knew Mr Yeboah more intimately, and for longer periods, than Mr Crofton spoke
most highly of him and his attitude to tackling fraud.

135 His
antagonist, Mr Crofton, was about the same age. After
obtaining two university degrees he spent all his working
130 Because
of the great importance the Employment Appeal
life in local government, almost entirely in the field of
Tribunal attached to the tribunal’s willingness to find that
Mr Crofton had fabricated this note, and the great importance Mr Crofton attached to the point, I have considered
it necessary to review the effect of the tribunal’s findings of
fact over the first year of Mr Crofton’s employment by
Hackney. I have chosen this period because it is the period
covered by the Employment Appeal Tribunal’s generic
description ‘recruitment fraud’. Nearly half the judgment
of the Employment Appeal Tribunal was devoted to this
period. Burton J, giving the judgment of the Employment
Appeal Tribunal, said (at paragraph 14) that this issue
underlay the other issues. It was the subject-matter of 21
of the 38 identified allegations against Mr Crofton. It was

housing. Before he became director of housing at Ealing,
he had worked for Lambeth, Camden and the Greater
London Council. The tribunal (at paragraph 7) described
his involvement in politics. He was knowledgeable on race
relations law, and during his three years at Ealing he was
active in confronting racism. He closed down racist drinking clubs on council estates and replaced them with community halls available to everyone. As a reward, he was
confronted by gangs of National Front thugs and subjected
to personal threats by them. In July 1990, he was
appointed Hackney’s Director of Housing. Mr Ken Livingstone MP paid tribute to Mr Crofton’s efforts in the past
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in stamping out racial violence and tackling discriminatory housing policies. The tribunal accepted (at paragraph
119) that he had an exemplary anti-racist background.
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eral important matters which gave rise to investigations
between September 1990 and August 1991 in which Mr
Crofton accused Africans of fraudulent behaviour.

136 The
tribunal described (at paragraphs 8–11) the dreadful 141 The next flashpoint occurred just over a month later. The
situation he inherited. His predecessor had been absent
council had a great problem with rent arrears, and in 1990
from duty for a time, and had then taken early retirement.
A reorganisation of the housing directorate had been
started the previous year, but there had been a delay in
implementing it. This had led to a significant deterioration of morale, with experienced staff taking early retirement or obtaining other jobs away from the council. There
was a 70% vacancy rate in the posts of principal officer and
above, and over 200 of the 700 posts were vacant, occupied
nominally by a subordinate officer on an acting basis. The
directorate provided the worst service of all the council’s
services, but great hope was placed in Mr Crofton’s ability
to bring about significant improvements.

137 Unsurprisingly,
the fair distribution of the council’s housing stock was out of control. No other British local authority had so many squatters. Tenants indulged in ‘key-selling’, the practice of passing their council flats to
unauthorised occupants at large premiums without the
council’s knowledge. There were up to 2,000 ‘homeless’
households in bed and breakfast accommodation at the
council’s expense. Repeatedly, council staff conducted inadequate inquiries and accepted responsibility for housing
people who should not have been the council’s responsibility. Soon after his appointment, Mr Crofton identified the
council’s homeless persons unit as a major source of concern. He suspected that members of their housing staff
were parties to the fraud that was going on. This view was
confirmed by Mr Bundred, who became the council’s
deputy director of finance in 1990. The many staff vacancies compounded the difficulties. On his appointment, Mr
Crofton was told by councillors that his top priority was to
complete the reorganisation of the directorate. He felt that
it was more important to get people into the jobs that were
there: reorganisation of the structure could wait.

138 The
council operated a rake management structure. Mr
White, the chief executive, had his own secretariat. Below
him there were 10 directorates, each headed by a director.
The housing directorate (headed by Mr Crofton), the
finance directorate (headed by Mr Craig) and the corporate and information services directorate (headed by Mr
Sugrue) are the three directorates which feature most
prominently in the history. Mr White, Mr Crofton, Mr
Craig and Mr Sugrue were all white. Mr Yeboah, as acting head of personnel services, reported to Mr Sugrue.
Each directorate had a directorate personnel officer
(‘DPO’) whose line manager was Mr Yeboah. The DPOs
were also responsible to the director of the directorate in
which they served for performing their personnel function.
Miss Labinjo, a West African, was the housing directorate’s DPO.

and 1991 they recruited 48 new rent recovery officers
(‘RROs’) to help recover arrears. An RRO’s job was to visit
council estates to chase up arrears, refer cases to the council’s legal department, and attend court to give evidence
about rent arrears if a possession order was sought. There
were several recruitment rounds before all these posts
were filled.

142 On
4 October 1990, a panel consisting of an African member of staff as chair, a white personnel officer and an AfroCaribbean race relations officer selected 18 new RROs
from the candidates they interviewed. Miss Carr (an AfroCaribbean), who was a senior housing officer, had the task
of deploying the successful candidates to different districts
across the borough. She noticed that most of the names on
the list were African. She was unhappy about this and
went to see Mr Crofton’s deputy, Mr Hall, who took her to
see Mr Crofton. Mr Crofton gave directions that none of
the successful candidates should be sent letters of appointment. On the following day he wrote to Miss Labinjo the
first letter in what was to develop into an acrimonious correspondence about the appointment of Miss Jegede.

143 Atoverabout
the same time a different set of problems arose
the appointment of the council’s new rent recovery
manager. These gave rise to concerns in the mind of Councillor Linda Hibberd, the chair of the housing committee.
The members of the interviewing panel had been supplied
with model answers to the technical questions they asked
the candidates, and Councillor Hibberd was 90% certain
that one of the candidates was answering the questions
parrot-fashion, as if he had had access to the model
answers. This candidate had been supplied with a reference by a housing association called Petadist, which was
run by Mr Peter Amadi, a race relations officer employed
in the housing department.

144 She
raised her concerns with Miss Labinjo and Mr Whittingham, the race relations adviser who had taken part in
the RRO selection. Miss Labinjo said that Mr Amadi had
given references before, and Councillor Hibberd was concerned that he might have a conflict of interest. She therefore asked Miss Labinjo to speak to Mr Yeboah about her
concerns.

145 Itingswastookagainst
this background that two important meetplace on 22 October 1990. The first was the only
one-to-one meeting that ever took place between Mr
Crofton and Mr Yeboah. Mr Crofton was virulent in his
complaints about Miss Labinjo. He said that she operated
as if she ran the housing department. Things she was
asked to do just didn’t happen.

139 Tensions
arose between Mr Crofton and Miss Labinjo from
the time Mr Crofton took up his post. He found that the 146 Relationships had deteriorated so far that he had to ask
reorganisation was progressing at a painfully slow pace.
her in writing when he wanted things done. The tribunal
Short-staffed managers were too busy with their day-today work. The trades unions would not cooperate. And Mr
Crofton felt that housing personnel seemed to have no
overall view about what needed to be done. He soon
became very dissatisfied with his personnel staff, particularly Miss Labinjo.

140 The
dissatisfaction was mutual. Miss Labinjo complained
to Mr Yeboah in turn about the way Mr Crofton treated
her. He did not have one-to-one meetings with her. He
failed to adhere to procedures, and in general she complained about his attitude towards her. The first flashpoint
in their relationship occurred at the end of August 1990.
Mr Crofton was supplied with the services of a stop gap
temporary secretary, Miss Jegede, whom he found totally
unsatisfactory. He came to accuse Miss Labinjo of corruption in connection with this appointment. The tribunal
recorded (at paragraph 14) that this was one of only sev-

accepted Mr Crofton’s evidence that he did not ask for
Miss Labinjo’s removal at this meeting. Mr Yeboah said he
would arrange a meeting between himself, Mr Crofton and
Miss Labinjo to try and improve the position. It was when
he spoke to Miss Labinjo afterwards that he learned for
the first time the unfolding saga about Mr Crofton’s temporary secretary. In due course he was to form the view
that a tripartite meeting would be unfruitful.

147 Mr
Crofton and Mr Yeboah then had their meeting with
Councillor Hibberd. The tribunal found (at paragraph 36)
that Mr Crofton said at this meeting that the recent RRO
selection round had provided a preponderance of successful African candidates, and that Mr Yeboah obtained the
clear impression that both he and Councillor Hibberd suspected that the high success rate of these candidates was
due to some improper conduct on the part of the interview
panel. The tribunal also found that neither of the other

AB 570

[2002] IRLR 648

two said anything to him about any suspicion on their part
that some of the applications were fraudulent.

148 Mr
Yeboah thereupon instructed Miss Labinjo to provide a
detailed breakdown of the race and gender of all the applicants for the RRO posts, an analysis by race and gender of
all the shortlisted and successful candidates, and of the
members of the interviewing panel, and details of the
recruitment method used.
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explaining his deep concerns about the continuing
impasse. He told Mr Crofton it was highly doubtful that
white applicants would have been treated in this way. The
tribunal rejected (at paragraph 117B(iii)) Mr Crofton’s
complaint that Mr Yeboah was accusing Miss Carr and
him of racially discriminating against the RROs. They
found that he was giving proper and appropriate advice,
as head of personnel services, that the failure to appoint
any of the RROs was likely to be seen as racially discriminatory, given that most of them were Africans.

149 The
following day, Mr Crofton met Mr White. He told him,
falsely, that all the 18 successful candidates were African 154 The impasse continued in December, when Mr Yeboah was
and that he had frozen the appointments. Mr White said
on annual leave. Threats were made by successful candihe would call a meeting of senior officers to discuss the
situation. The tribunal recorded (at paragraph 39) how
this train of events sent ripples throughout Hackney, as it
was assumed that the interviews must have been rigged.
They found (at paragraph 109) that Mr Crofton believed
that the large number of African appointees must have
been attributable to improper practice, and that he exaggerated the figures in order to persuade Mr White about
his concerns.

150 The
meeting of senior officers took place on 29 October. Mr
Crofton again asserted that all 18 successful candidates
were African, and Mr Yeboah gave the results of the
inquiries he had set in motion a week earlier. The tribunal
found (at paragraph 41) that all those present, who
included Mr Crofton, were content that no impropriety
had occurred. Mr Crofton mentioned the unsatisfactory
record and status of some of the appointees who occupied
council property. He also spoke of the allegations relating
to Mr Amadi. Mr Yeboah said that he was aware of them
and that the integrity of the recruitment process was vital.

151 Mr
White’s minute the following day set out the decisions
agreed at this meeting. In particular, Mr Yeboah was to
arrange for an investigation of Mr Amadi’s role by Joy
Adrien, a principal officer on his staff, and to arrange a
meeting between housing management and housing personnel to discuss what further guidance might usefully be
given in relation to recruitment procedure. In the event
this meeting never took place, partly because effective
remedial steps were already on hand, and partly because
of Mr Crofton’s hostility towards Miss Labinjo. Mr Crofton
never subsequently raised the absence of a meeting as an
issue. The tribunal found (at paragraph 117B(i)) that Mr
Crofton’s later allegation that Mr Yeboah failed to carry
out a task allotted to him which involved investigating the
bona fides of the successful RROs was quite untrue, and
that he knew it was untrue. They also found (at paragraph
117A(ix)) that Ms Adrien had carried out her investigation
of Mr Amadi properly, and that Mr Crofton made no complaint about her report when it was sent to him.

152 Itsuccessful
was one of Mr Crofton’s tasks to identify which of the
candidates were in arrears with their rent or
were occupying council accommodation without authority.
The tribunal found (at paragraph 47) that Mr White’s
minute contained a clear instruction that all the other candidates should be offered appointment. This never happened, and housing personnel officers told Mr Yeboah that
Mr Crofton was going to order a rerun of the entire selection process. On 6 November, Mr Yeboah sent Mr Crofton
a memorandum in which he said that his allegation that
all 18 candidates had been African had done serious damage. He asked Mr Crofton to investigate the conduct and
the motives of the officer who started the rumours. Mr
Crofton did not reply. Nor did he take any action. The tribunal found (at paragraph 46) that there was no suggestion at this time that any of the RRO applications (or their
references) were fraudulent. They rejected as untrue (at
paragraph 117B(ii)) Mr Crofton’s explanation of his behaviour at this time, which was not supported by the contemporary documents.

153 Mr
Crofton continued to take no effective action on the
RRO issue throughout November, and at the end of the
month Mr Yeboah wrote both to Mr White and Mr Crofton

dates of industrial tribunal proceedings or a CRE inquiry.
On 4 January 1991, Mr Sugrue himself intervened in a
strongly worded letter to Mr Crofton. The tribunal found
(at paragraph 52) that this letter, which Mr Yeboah saw,
contained the first indication to him that Mr Crofton had
expressed a belief that there was corruption over any of
the RRO references. They also found (at paragraph
117A(vii)) that prior to January 1991 Mr Yeboah knew
only that there were concerns about some candidates
being in arrears of rent or illegally occupying council property. They rejected as untrue (at paragraph 117B(ii)) an
allegation by Mr Crofton that he was sure he had spoken
to Mr Yeboah about questionable references in midDecember. Mr Yeboah was in fact abroad at that time.

155 On
16 January, Mr White became involved again, and Mr
Crofton now gave details of his suggestion that five of the
candidates might have submitted fraudulent references.
The tribunal described (at paragraphs 54–57) how this
saga dragged on till May, when a meeting was fixed to
interview four of the candidates in respect of whose references there were still outstanding queries. Mr Crofton had
kept dragging his feet, and the matter was largely handled
by Mr Sugrue, with Mr Yeboah giving him professional
advice on two occasions. The tribunal found (at paragraph
109) that Mr Crofton’s suspicions, which caused the
recruitment process to be delayed so long, were founded
on the fact that the applicants were African, and that his
perception that Africans, and particularly West Africans,
were fraudulent, was fuelled by the fact that he was
proved correct in relation to some of the candidates. They
rejected (at paragraph 117C(ii)) Mr Crofton’s suggestion
that Mr Yeboah had watered down the letters Mr Sugrue
wrote to the RROs in February. They held that this suggestion placed Mr Yeboah in a most unfavourable light,
and Mr Crofton had no reasonable grounds for making it.

156 The
tribunal also found (at paragraph 18) that Mr White
held a series of meetings during this period to try to
resolve the problem of the relationship between Miss
Labinjo and Mr Crofton, which also occupied a great deal
of Mr Yeboah’s time. Matters came to a head on 8 May
1991, when Mr Crofton sought the removal of Miss Labinjo
from his directorate at a meeting attended not only by his
two assistant directors, Mr Yeboah, Mr Sugrue and Mr
White, but also by Miss Labinjo herself. He gave each of
those present a copy of a grievance document which
accused Miss Labinjo of corruptly recruiting Miss Jegede
as his temporary secretary the previous August. He sought
her removal ‘so that future corrupt acts can be prevented
rather than condoned by the line managers of the DPO’
(namely Mr Yeboah and Mr Sugrue). The tribunal (at
paragraph 18) endorsed Mr White’s view that this was an
outrageous document to circulate at a meeting with those
people present.

157 They
went on (at paragraph 118A) to find that Mr Crofton
was guilty of victimisation in connection with this incident. He had been told by Mr White that Miss Labinjo was
proposing to lodge a grievance against him, and he got his
retaliation in first. The tribunal said that this cast a most
unfavourable light on Mr Crofton’s attitude, as a director,
lodging a grievance against a junior member of staff in
response to her threat to make a race-related claim. They
said (at paragraph 122) that Mr Crofton also lodged a
grievance against Mr Sugrue (on the basis that he had
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abused his position and acted corruptly) on 8 May 1991,
but found that this was an isolated instance, and that Mr
Crofton never made any other accusation against a nonAfrican person, although white officers of the council did
fail in certain respects in the investigations they conducted.

158 Nine
days later there took place, at long last, a meeting
which was convened to clarify issues relating to the application forms and references submitted by the four successful RRO candidates in the October 1990 round over
whom doubts still lingered. Mr Yeboah, Miss Labinjo and
Mr Kaleem (a race relations officer) attended along with
Mr Crofton and Mr Razzaq, who was a new housing officer,
but Mr Crofton and Mr Razzaq walked out when it was
made clear to them that the meeting had been convened
to clear up the outstanding queries. In the event, the three
candidates who did attend were subjected to vigorous
questioning, and all their applications were rejected as
fraudulent. The tribunal (see paragraphs 117A(iv)–(vi)
and 117B(iv)) rejected as untrue allegations made by Mr
Crofton about events at that meeting which first surfaced
four years later. Mr White read to the tribunal a contemporary note which recorded a telephone call from Mr
Crofton in which he reported that he had walked out
because the panel would not ask questions about fraud
and that Mr Kaleem had accused him of racism.

159 On
28 May, Mr Yeboah wrote to Mr Crofton confirming the
appointment of 10 RROs out of the original 18. For seven
there had been no concerns, and suspicions about three
others had been dispelled following inquiry. He was
instructing Miss Labinjo to pursue the applications of two
internal candidates and to make formal offers by 31 May
unless justifiable reasons to contrary effect were forthcoming. He received no reply.

160 The
tribunal commented (at paragraph 62) that throughout the RRO matter Mr Crofton never once complained to
Mr Yeboah that he had failed to carry out any of the tasks
assigned to him. Nor did he object to any action Mr Yeboah
took or any memorandum he wrote on the issue.

161 On
13 June 1991, Miss Labinjo raised her own grievance
against Mr Crofton. She accused him, among other things,
of being motivated by racist antipathy to Africans in particular. This complaint gave rise to one of three investigations conducted that summer in the context of the ongoing
friction between Mr Crofton (and his deputy, Mr Hall) and
the personnel officers assigned to his directorate. The tribunal described these three matters in paragraphs 15–26
(the Jegede matter), paragraphs 26–27 (the Udenweze
matter) and paragraphs 28–32 (the Adelana matter).

162 Ingrievance
relation to the Jegede matter, which triggered off the
and counter-grievance to which I have referred,
Mr Yeboah conducted an inquiry with Mr Barr, the assistant chief finance officer (audit). They concluded that there
was no evidence of malpractice against Miss Labinjo, but
that a junior member of housing personnel staff had made
a mistake in increasing Miss Jegede’s employment status
after she was engaged. The tribunal found it remarkable
that Mr Crofton should have made his serious allegations
against Miss Labinjo, in the humiliating circumstances in
which they were made, on the basis of flimsy evidence.

163 Mr
Yeboah conducted an inquiry on his own into the Udenweze matter. This related to a newly appointed Homeless
Persons Officer who was dismissed after his unsatisfactory
conduct with Camden, his previous employer, had come to
light. Mr Yeboah became involved because Mr Crofton’s
deputy had told him that he suspected Miss Labinjo’s
deputy, Mr Nduke-Nzekwue (who was another African) of
colluding with the applicant to obtain an alternative reference in order to avoid disclosure by Camden of his record
with them. Mr Yeboah was convinced that there was no
evidence to justify this accusation. He thought it displayed
the degree of mistrust with which this African personnel
officer was regarded by housing management. The tri-
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bunal rejected (at paragraph 117B(v)) a contention by Mr
Crofton that Mr Yeboah’s investigation was inadequate. It
had been a thorough investigation, and Mr Crofton had no
reasonable grounds for believing that it had not been.

164 The
Adelana matter arose from a grievance produced by
Mr Crofton against Mr Sugrue on 8 May. Mr Sugrue had
overridden one of Mr Crofton’s decisions and Mr Crofton
complained that this action was designed to undermine his
position, or was made recklessly or corruptly. Underlying
this complaint was an allegation that Mr Nduke-Nzekwue
had colluded with a fraudulent applicant in recruiting
him. After due enquiry Mr Yeboah and Mr Barr concluded
that there was no evidence to substantiate this allegation,
either. The tribunal said (at paragraph 110) that they were
assisted in reaching the conclusion that Mr Crofton had a
mental impression that Africans were corrupt by his treatment of Miss Labinjo and Mr Nduke-Nzekwue, and his
attitude towards them. They were, the tribunal said, persons of good character by all normal standards.

165 The
outcome of these inquiries, into allegations which he
knew to have caused great distress to the officers against
whom they were made, led Mr Yeboah to write formally to
Mr White on 31 August. He observed that there had now
been three investigations arising from serious allegations
of recruitment malpractice against two black personnel
officers, all of which had been dismissed, and he wrote in
very strong terms indeed (see paragraph 24 of the decision) in defence of his staff. He said he hoped this was the
final chapter in what he described as a concerted campaign of vilification and harassment against these officers.

166 Mr
White did not show Mr Crofton this memorandum, but
he did send him the report into the Jegede affair. He then
discussed it with him at a meeting on 3 September. He
asked Mr Crofton to apologise to Miss Labinjo in the light
of the report. He agreed to do so. Mr White said that he
was surprised to hear at the tribunal that there was in fact
no apology. The tribunal found (at paragraph 107a) that
Mr Crofton was later to give dishonest evidence at two
internal disciplinary hearings in 1995 about his alleged
non-receipt of the Jegede report, at a time when he was
suggesting that his attempts to uncover corruption in connection with Miss Jegede’s recruitment were being
thwarted by those, such as Mr Yeboah, who ought to have
investigated and reported on the matter. The tribunal also
found (at paragraph 107c) that Mr Crofton meant to mislead them in relation to the evidence he gave about an
application form completed by Miss Jegede.

167 The
tribunal was very critical, too, of Mr Crofton’s conduct
in relation to an incident which occurred in June 1991. At
his disciplinary hearing in 1995, he was to complain that
Mr Yeboah had overturned a decision to dismiss a fraudulent employee although that decision had been agreed
with Mr Yeboah’s deputy. The tribunal set out the relevant
facts in full (at paragraph 117A(iii)) and found that Mr
Crofton’s account of the matter was such a distortion of the
true facts as to amount to a lie. They described his distortion of the truth as gross.

168 I1990–91
have gone into the story of the tribunal’s findings on the
period in some detail because it illustrates the
complexity of the factual investigation they had to conduct. Again and again in later years Mr Crofton was to
make very serious complaints about Mr Yeboah’s failure
to tackle fraud seriously. The tribunal diligently recorded
every complaint he made, whether these complaints were
made in the 1992–93 period encompassed by Mr Craig’s
long inquiry or during the 1995 disciplinary and appeal
hearings at Hackney, or during the tribunal proceedings
themselves. They made findings of fact on all these matters. They repeatedly found that Mr Crofton had reinvented history, and that he had been making accusations
against Mr Yeboah which he knew not to be true, and had
no reasonable grounds for believing to be true. Even if the
Employment Appeal Tribunal had any function as an
appellate tribunal of fact, it was vastly disadvantaged in
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the task it undertook because it did not hear witnesses or
have to concern itself with all the detail which it was the
tribunal’s task to unravel during an extremely long hearing.

Yeboah v Crofton: Lord Justice Brooke

tigation was required, and he later made no immediate
complaint about her report. It was also the case that Mr
Yeboah had no direct line management responsibility for
Mr Amadi, and he therefore could not initiate any investigations on his own account.

169 Iassociation
will now turn to the matter of Mr Amadi and his housing
which so greatly influenced the Employment 174 In my judgment, this case reveals the dangers that lurk in
Appeal Tribunal. One of the many charges which Mr
the path of an appeal tribunal which has no jurisdiction to
Crofton levelled against Mr Yeboah was that he and Councillor Hibberd had raised concerns about rigged interviews
with him, but that despite his assurances Mr Yeboah
never undertook any investigation, and he subsequently
denied to Councillor Hibberd that he had said he would
respond to her concerns. Mr Crofton told the tribunal that
Councillor Hibberd had raised this matter at her meeting
with him and Mr Yeboah on 22 October 1990 (see paragraph 147 above). The tribunal considered (at paragraph
117A(vii)) two notes of this meeting. One of these was Mr
Yeboah’s own note contained in a bound volume, and the
other was Mr Crofton’s note, produced on a loose piece of
paper, with the date ‘October 1990’ written on it in different ink. Mr Yeboah’s note made no mention of Mr Amadi.
Mr Crofton’s note included a reference to Mr Amadi and
Petadist.

170 The
tribunal gave their reasons for not accepting Mr
Crofton’s note as genuine. They reminded themselves that
at the meeting on 29 October the only reference to these
matters had resulted in the task, allotted to Ms Adrien, of
investigating Mr Amadi’s conduct. They added that after
Mr Crofton had made no complaint about Ms Adrien’s
report, the matter of Mr Amadi was only raised again
when a letter was written to the Secretary of State about
him, and that this was referred to internal audit. At that
stage Mr Yeboah had attended a meeting with Mr Sugrue
and one of the council’s audit officers to discuss the matter.
They said that an investigation was not then proceeded
with because of the inadequate evidence, although the
matter was referred to the police. The tribunal was here
referring to a letter written in March 1991 to a Home
Office minister in which a number of colourful allegations
were made against Mr Amadi.

hear appeals on fact and which allows itself to be lured
into a factual investigation, founded on wholly unparticularised allegations of perversity, and with no assistance
other than that which the embattled lay litigants were
able to give the tribunal themselves. In our court we benefited greatly from the help we were afforded by Ms Monaghan. Although she was retained to appear for Mr
Yeboah, she gave an enormous amount of help both to the
court and to Mr Crofton in enabling us all to find our way
round over 20 lever-arch files of papers and to understand
what happened and what did not happen before the tribunal.

175 Iment,
am satisfied that the matters I have set out in this judgcoupled with the matters discussed by Mummery LJ
in his judgment, which I have read in draft, reveal no error
of law on the part of the tribunal. For the rest, I agree with
Mummery LJ’s judgment. I, too, would therefore allow this
appeal and restore the decisions of the employment tribunal.

171 When
the Employment Appeal Tribunal looked into the
matter, they formed the impression that there was evidence which the employment tribunal did not properly
consider which tended to show that quite serious complaints had come to Mr Yeboah’s attention about the activities of Mr Amadi and his housing association and that he
did not investigate them properly.

172 Iwhich
have considered carefully all the evidential material on
the Employment Appeal Tribunal placed reliance
while they were conducting their own investigation into
the facts. For all practical purposes all this evidence was
before the employment tribunal, although the Employment Appeal Tribunal did not always understand this to
be the case. For instance, a record of Councillor Hibberd’s
oral evidence in 1995 was before the tribunal. Virtually all
Mr White’s most important notes were either before the
tribunal or were read to the tribunal. The letter to the
Home Office, with its colourful description of the rumours
about Mr Amadi’s activities, was before the tribunal. So
were most of the later notes on which the Employment
Appeal Tribunal placed reliance.

173 Mr
Crofton was to a great extent the author of his own
misfortune if he feels aggrieved that the tribunal did not
examine all the details of the Amadi/Petadist affair with
the same meticulous thoroughness as they examined all
the many, many other complaints he made against Mr
Yeboah which they found to be groundless. It is possible
that the tribunal might have expressed themselves in
some respects somewhat differently if they had considered
all the points canvassed by the Employment Appeal Tribunal on this topic. But the fact remained that Ms Adrien
carried out the only investigation agreed upon by Hackney’s chief officers at their meeting on 29 October 1990.
Mr Crofton did not at that stage suggest any wider inves-
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that additional specific allegations were covered in the
medical reports. Those read:
‘(xi) Following the claimant’s first period of absence of
work due to stress, failed to carry out any of the assurances that had been given to him prior to his return to
work that his workload would be alleviated and his
duties reassessed;
(xii) Expected the claimant within a short time of his
return to work to resume his full duties and lastly subjected all the pressures which caused him to go off work
in the first place.’
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Mr Cooksley further submits that the allegations may be
seen on p.5 of Professor Sims’ report and in paragraph 67
of Dr Richards’ report. It is submitted that the appellants
had ample opportunity to take instructions on these matters and to conduct their case accordingly. It is submitted
that the Recorder was entitled in his discretion to make
the costs order which he did. Mr Wilson accepted that, in
the event, if the allegation had been at the forefront of the
pleadings and the witness statements at the outset the
appellants would still have contested it to the end.
In my judgment, it was entirely open to the Recorder in
this case in his discretion to make the costs order that he
did. Not only would additional pleadings and additional
witness statements have made no difference, as Mr Wilson accepts, to the way in which the case was conducted to
the conclusion, but I also consider that the allegations in
the particulars of negligence in paragraph 18 of the particulars of claim did cover the allegations which succeeded.
I have detected no respect in which the appellants were
prejudiced by the way in which the case was conducted,
pleaded in the witness statements and brought forward
and it seems to me that the Recorder had a discretion in
those circumstances to award costs in full where it was not
clearly established that had different pleadings and different witness statements been brought forward money
would have been saved.
For these reasons I would dismiss this appeal.
LADY JUSTICE ARDEN: I agree.
LORD JUSTICE SIMON BROWN: I also agree.

Human rights
Rights and freedoms – respect for family and
private life – private life
Rights and freedoms – principle of nondiscrimination
Rights and freedoms – right to marry

European Convention on Human Rights and Fundamental Freedoms:
Articles 8, 12, 13, 14, 41

The facts:
Christine Goodwin is a post-operative male to female transsexual. She was born in 1937 and has lived fully as a woman since
1985. She alleged that the legal status of transsexuals in the UK
and particularly their treatment in the sphere of employment,
social security, pensions and marriage, violated the European
Convention on Human Rights. In particular, she claimed that the
UK was in breach both of Article 8 of the European Convention
on Human Rights (respect for private life) and Article 12 (right to
marry).
Article 8(1) of the Convention provides that: “Everyone has the
right to respect for his private ... life.” Article 12 provides: “Men
and women of marriageable age have the right to marry and to
found a family, according to the national laws governing the exercise of this right.”
Under UK law as it now stands, a transsexual continues to be
recorded for social security, national insurance and employment
purposes as being of the sex recorded at birth. The Department
of Social Security operates a policy of marking records belonging
to persons known to be transsexual as “sensitive”. Employers currently make national insurance deductions for a female employee
until she reaches age 60 and for a male employee until he reaches
age 65. The DSS operates a policy for male to female transsexuals
whereby they may pay direct to the DSS any NI contributions due
after the transsexual has reached the age of 60 which have ceased
to be deducted by the employer in the belief that the employee is
female.
A male to female transsexual is currently entitled to a State
pension at the age of 65 applied to men and not the age of 60
which is applicable to women. A full pension will be payable
only if she has made contributions for 44 years as opposed to
the 39 years required of women. A person’s sex for the purposes of pensionable age is determined according to biological
sex at birth.
Under English law, marriage is defined as being between a man
and a woman. Case law has held that this is to be determined
according to biological criteria, without regard to any surgical
intervention. Any marriage where the parties are not respectively
male and female is void. Similarly, biological criteria are used
exclusively for recording the sex of a child on a birth certificate,
and this is not amended in the case of a transsexual.
Ms Goodwin submitted that the lack of legal recognition of her
changed gender had been the cause of numerous discriminatory
and humiliating experiences in her everyday life. She was
required to declare her birth sex or disclose her birth certificate
when applying for life insurance, mortgages, private pensions or
car insurance. She had to give her new employer her national
insurance number and she claimed that this allowed the employer
to trace back her identity, and that this had led to problems at
work. All the special procedures which she had to go through in
respect of her national insurance contributions and State retirement pension were said to constitute in themselves an unjustified
difference in treatment, as they would have been unnecessary had
she been recognised as a woman for legal purposes. It was argued
that refusal of her entitlement to a State retirement pension at
age 60 on the basis of a pure biological test for determining sex
was contrary to the Convention.
The UK Government maintained that there was no generally
accepted approach among the Contracting States in respect of
transsexuality and that, in view of the margin of appreciation left
to a State under the Convention, the lack of recognition in the UK
of the applicant’s new gender identity for legal purposes did not
entail a violation of Article 8. Concerning the impossibility for the
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applicant to obtain a State retirement pension at age 60, the Government submitted that the distinction between men and women
as regards pension age had been held to be compatible with European Community law. Moreover, since preserving the applicant’s
legal status as a man was not contrary as such to Article 8, it
would constitute favourable treatment unfair to the general public to allow the applicant to have a pension entitlement at the age
of 60.

accordance with the sexual identity chosen by them
at great personal cost. Since there were no significant factors of public interest to weigh against the
applicant’s interest in obtaining legal recognition of
her gender reassignment, the fair balance that is
inherent in the Convention tilted decisively in
favour of the applicant.

The European Court of Human Rights, sitting as a Grand
Chamber (L Wildhaber – President, J-P Costa, Sir Nicolas
Bratza, E Palm, L Caflisch, R Türmen, F Tulkens, K
Jungwiert, M Fischbach, V Butkevych, N Vajic, J Hedigan,
H S Greve, A B Baka, K Traja, M Ugrekhelidze, A Mularoni
– Judges) on 3 July 2002 held that there had been a
violation of Article 8 and of Article 12 of the European
Convention on Human Rights.

1739

The European Court of Human Rights held:
1732.1

The UK had failed to comply with its positive obligation under Article 8 of the Convention to ensure the
right of the applicant, a post-operative male to
female transsexual, to respect for her private life, in
particular through the lack of legal recognition
given to her gender reassignment.
Although the Court had previously rejected complaints about the position of transsexuals in the UK
and the failure to accord general legal recognition
of the change of gender, the Convention is first and
foremost a system for the protection of human rights
and the Court must have regard to the changing conditions within the respondent State and within Contracting States generally and respond to any evolving convergence as to the standards to be achieved.
It is of crucial importance that the Convention is
interpreted and applied in a manner which renders
its rights practical and effective, not theoretical and
illusory.
The unsatisfactory situation in which post-operative transsexuals live in an intermediate zone as not
quite one gender or the other is no longer sustainable. Although she had undergone gender reassignment surgery and lives in society as a female, the
applicant remains, for legal purposes, a male. This
has effects on her life where sex is of legal relevance
and distinctions are made between men and women.
Where the state of domestic law conflicts with an
important aspect of personal identity, serious interference with private life can arise. Where a State has
authorised and assisted in financing the treatment
and surgery alleviating the condition of a transsexual, it appears illogical to refuse to recognise the
legal implications of the result to which the treatment leads.
Accordingly, the UK could no longer claim that the
treatment of transsexuals fell within the “margin of
appreciation” accorded to national governments,
save as regards the appropriate means of achieving
recognition of the right protected under the Convention. Any special difficulties would be both manageable and acceptable if confined to the case of
fully achieved and post-operative transsexuals. The
Court was not convinced that allowing the applicant
to fall under the rules applicable to women, which
would also change the date of eligibility for her state
pension, would cause any injustice to others. No concrete or substantial hardship to the public interest
had been demonstrated as likely to flow from any
change to the status of transsexuals and, as regards
other possible consequences, society may reasonably
be expected to tolerate a certain inconvenience to
enable individuals to live in dignity and worth in

By not permitting a transsexual to marry a person
of the sex opposite to their reassigned gender, the
UK was in breach of the fundamental right established by Article 12 of a man and woman to marry. It
can no longer be assumed that these terms must
refer to a determination of gender by purely biological criteria. The allocation of sex in national law to
that registered at birth is a limitation infringing the
very essence of the applicant’s right to marry.
While it is for the Contracting State to determine
the conditions under which a person claiming legal
recognition as a transsexual establishes that gender
reassignment has been properly effected or under
which past marriages cease to be valid and the formalities applicable to future marriages, there is no
justification for barring a transsexual from enjoying
the right to marry under any circumstances.
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Procedure
The case originated in an application (no.28957/95)
against the United Kingdom of Great Britain and Northern Ireland lodged with the European Commission of
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Human Rights (‘the Commission’) under former Article 25
of the Convention for the Protection of Human Rights and
Fundamental Freedoms (‘the Convention’) by a United
Kingdom national, Ms Christine Goodwin (‘the applicant’),
on 5 June 1995.
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13

The applicant, who had been granted legal aid, was represented by Bindman & Partners, solicitors practising in
London. The United Kingdom Government (‘the Government’) were represented by their Agent, Mr D Walton of
the Foreign and Commonwealth Office, London.
The applicant alleged violations of Articles 8, 12, 13 and
14 of the Convention in respect of the legal status of transsexuals in the United Kingdom and particularly their
treatment in the sphere of employment, social security,
pensions and marriage.
The application was declared admissible by the Commission on 1 December 1997 and transmitted to the Court on
1 November 1999 in accordance with Article 5 para. 3, second sentence, of Protocol No.11 to the Convention, the
Commission not having completed its examination of the
case by that date.
The application was allocated to the Third Section of the
Court (rule 52 para. 1 of the Rules of Court).

14
15

The applicant and the Government each filed observations
on the merits (rule 59 para. 1).
On 11 September 2001, a Chamber of that Section, composed of the following judges: Mr J-P Costa, Mr W
Fuhrmann, Mr P Kuris, Mrs F Tulkens, Mr K Jungwiert,
Sir Nicolas Bratza and Mr K Traja, and also of Mrs S
Dollé, Section Registrar, relinquished jurisdiction in
favour of the Grand Chamber, neither of the parties having objected to relinquishment (Article 30 of the Convention and rule 72).

16

The composition of the Grand Chamber was determined
according to the provisions of Article 27 paras. 2 and 3 of
the Convention and rule 24 of the Rules of Court. The
President of the Court decided that in the interests of the
proper administration of justice, the case should be
assigned to the Grand Chamber that had been constituted
to hear the case of I v the United Kingdom (application
no.25680/94) (rules 24, 43 paras. 2 and 71).
The applicant and the Government each filed a memorial on the merits. In addition, third-party comments
were received from Liberty, which had been given leave
by the President to intervene in the written procedure
(Article 36 para. 2 of the Convention and rule 61 para.
3).
A hearing in this case and the case of I v the United Kingdom (no.25680/94) took place in public in the Human
Rights Building, Strasbourg, on 20 March 2002 (rule 59
para. 2).
There appeared before the Court:
(a) for the Government Mr D Walton, agent, Mr
Rabinder Singh, counsel, Mr J Strachan, counsel, Mr C
Lloyd, Ms A Powick, Ms S Eisa, advisers;
(b) for the applicant Ms L Cox, QC, counsel, Mr T Eicke,
counsel, Ms J Sohrab, solicitor.
The applicant was also present.
The Court heard addresses by Ms Cox and Mr Rabinder
Singh.
On 3 July 2002, Mrs Tsatsa-Nikolovska and Mr Zagrebelsky, who were unable to take part in further consideration
of the case, were replaced by Mrs Mularoni and Mr
Caflisch.
The facts
I. The circumstances of the case
The applicant is a United Kingdom citizen born in 1937
and is a post-operative male to female transsexual.

17
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The applicant had a tendency to dress as a woman from
early childhood and underwent aversion therapy in
1963–64.
In the mid-1960s, she was diagnosed as a transsexual.
Though she married a woman and they had four children,
her conviction was that her ‘brain sex’ did not fit her body.
From that time until 1984 she dressed as a man for work
but as a woman in her free time. In January 1985, the
applicant began treatment in earnest, attending appointments once every three months at the Gender Identity
Clinic at the Charing Cross Hospital, which included regular consultations with a psychiatrist as well as on occasion a psychologist. She was prescribed hormone therapy,
began attending grooming classes and voice training.
Since this time, she has lived fully as a woman. In October
1986, she underwent surgery to shorten her vocal chords.
In August 1987, she was accepted on the waiting list for
gender reassignment surgery. In 1990, she underwent gender reassignment surgery at a National Health Service
hospital. Her treatment and surgery was provided for and
paid for by the National Health Service.
The applicant divorced from her former wife on a date
unspecified but continued to enjoy the love and support of
her children.
The applicant claims that between 1990 and 1992 she was
sexually harassed by colleagues at work. She attempted to
pursue a case of sexual harassment in the industrial tribunal but claimed that she was unsuccessful because she
was considered in law to be a man. She did not challenge
this decision by appealing to the Employment Appeal Tribunal. The applicant was subsequently dismissed from her
employment for reasons connected with her health, but
alleges that the real reason was that she was a transsexual.
In 1996, the applicant started work with a new employer
and was required to provide her National Insurance (‘NI’)
number. She was concerned that the new employer would
be in a position to trace her details as once in the possession of the number it would have been possible to find out
about her previous employers and obtain information from
them. Although she requested the allocation of a new NI
number from the Department of Social Security (‘DSS’),
this was rejected and she eventually gave the new
employer her NI number. The applicant claims that the
new employer has now traced back her identity as she
began experiencing problems at work. Colleagues stopped
speaking to her and she was told that everyone was talking about her behind her back.
The DSS Contributions Agency informed the applicant
that she would be ineligible for a State pension at the
age of 60, the age of entitlement for women in the
United Kingdom. In April 1997, the DSS informed the
applicant that her pension contributions would have to
be continued until the date at which she reached the age
of 65, being the age of entitlement for men, namely April
2002. On 23 April 1997, she therefore entered into an
undertaking with the DSS to pay direct the NI contributions which would otherwise be deducted by her
employer as for all male employees. In the light of this
undertaking, on 2 May 1997, the DSS Contributions
Agency issued the applicant with a form CF 384 Age
Exemption Certificate (see ‘Relevant domestic law and
practice’ below).
The applicant’s files at the DSS were marked ‘sensitive’
to ensure that only an employee of a particular grade
had access to her files. This meant in practice that the
applicant had to make special appointments for even
the most trivial matters and could not deal directly with
the local office or deal with queries over the telephone.
Her record continues to state her sex as male and
despite the ‘special procedures’ she has received letters
from the DSS addressed to the male name which she
was given at birth.

AB 576

Goodwin v United Kingdom: Judgment

19

20

21

22

23

24

25

In a number of instances, the applicant stated that she has
had to choose between revealing her birth certificate and
forgoing certain advantages which were conditional upon
her producing her birth certificate. In particular, she has
not followed through a loan conditional upon life insurance, a remortgage offer and an entitlement to winter fuel
allowance from the DSS. Similarly, the applicant remains
obliged to pay the higher motor insurance premiums
applicable to men. Nor did she feel able to report a theft
of £200 to the police, for fear that the investigation would
require her to reveal her identity.
II. Relevant domestic law and practice
A. Names
Under English law, a person is entitled to adopt such first
names or surname as he or she wishes. Such names are
valid for the purposes of identification and may be used in
passports, driving licences, medical and insurance cards,
etc. The new names are also entered on the electoral roll.
B. Marriage and definition of gender in domestic law
Under English law, marriage is defined as the voluntary
union between a man and a woman. In the case of Corbett
v Corbett [1971] Probate Reports 83, Mr Justice Ormrod
ruled that sex for that purpose is to be determined by the
application of chromosomal, gonadal and genital tests
where these are congruent and without regard to any surgical intervention. This use of biological criteria to determine sex was approved by the Court of Appeal in R v Tan
[1983] QB 1053 and given more general application, the
court holding that a person born male had been correctly
convicted under a statute penalising men who live on the
earnings of prostitution, notwithstanding the fact that the
accused had undergone gender reassignment therapy.
Under s.11(b) of the Matrimonial Causes Act 1973, any
marriage where the parties are not respectively male and
female is void. The test applied as to the sex of the partners to a marriage is that laid down in the above-mentioned case of Corbett v Corbett. According to that same
decision a marriage between a male-to-female transsexual
and a man might also be avoided on the basis that the
transsexual was incapable of consummating the marriage
in the context of ordinary and complete sexual intercourse
(obiter per Mr Justice Ormrod).
This decision was reinforced by s.12(a) of the Matrimonial Causes Act 1973, according to which a marriage that
has not been consummated owing to the incapacity of
either party to consummate may be voidable. Section 13(1)
of the Act provides that the court must not grant a decree
of nullity if it is satisfied that the petitioner knew the marriage was voidable, but led the respondent to believe that
she would not seek a decree of nullity, and that it would
be unjust to grant the decree.
C. Birth certificates
Registration of births is governed by the Births and
Deaths Registration Act 1953 (‘the 1953 Act’). Section 1(1)
of that Act requires that the birth of every child be registered by the Registrar of Births and Deaths for the area
in which the child is born. An entry is regarded as a record
of the facts at the time of birth. A birth certificate accordingly constitutes a document revealing not current identity but historical facts.
The sex of the child must be entered on the birth certificate. The criteria for determining the sex of a child at birth
are not defined in the Act. The practice of the Registrar is
to use exclusively the biological criteria (chromosomal,
gonadal and genital) as laid down by Mr Justice Ormrod in
the above-mentioned case of Corbett v Corbett.
The 1953 Act provides for the correction by the Registrar
of clerical errors or factual errors. The official position is
that an amendment may only be made if the error
occurred when the birth was registered. The fact that it
may become evident later in a person’s life that his or her
‘psychological’ sex is in conflict with the biological criteria
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is not considered to imply that the initial entry at birth
was a factual error. Only in cases where the apparent and
genital sex of a child was wrongly identified, or where the
biological criteria were not congruent, can a change in the
initial entry be made. It is necessary for that purpose to
adduce medical evidence that the initial entry was incorrect. No error is accepted to exist in the birth entry of a
person who undergoes medical and surgical treatment to
enable that person to assume the role of the opposite sex.
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The Government point out that the use of a birth certificate for identification purposes is discouraged by the Registrar General, and for a number of years birth certificates
have contained a warning that they are not evidence of the
identity of the person presenting it. However, it is a matter for individuals whether to follow this recommendation.
D. Social security, employment and pensions
A transsexual continues to be recorded for social security,
national insurance and employment purposes as being of
the sex recorded at birth.
1. National Insurance
The DSS registers every British citizen for National
Insurance purposes (‘NI’) on the basis of the information
in their birth certificate. Non-British citizens who wish to
register for NI in the United Kingdom may use their passport or identification card as evidence of identity if a birth
certificate is unavailable.
The DSS allocates every person registered for NI with a
unique NI number. The NI number has a standard format
consisting of two letters followed by three pairs of numbers and a further letter. It contains no indication in itself
of the holder’s sex or of any other personal information.
The NI number is used to identify each person with a NI
account (there are at present approximately 60 million
individual NI accounts). The DSS are thereby able to
record details of all NI contributions paid into the account
during the NI account holder’s life and to monitor each
person’s liabilities, contributions and entitlement to benefits accurately. New numbers may in exceptional cases be
issued to persons eg under the witness protection schemes
or to protect the identity of child offenders.
Under reg. 44 of the Social Security (Contributions) Regulations 1979, made under powers conferred by para. 8(1)(p)
of Sch 1 to the Social Security Contributions and Benefits
Act 1992, specified individuals are placed under an obligation to apply for a NI number unless one has already
been allocated to them.
Under reg. 45 of the 1979 Regulations, an employee is
under an obligation to supply his NI number to his
employer on request.
Section 112(1) of the Social Security Administration Act
1992 provides:
‘(1) If a person for the purpose of obtaining any benefit
or other payment under the legislation ... [as defined in
s.110 of the Act] ... whether for himself or some other
person, or for any other purpose connected with that
legislation –
(a) makes a statement or representation which he
knows to be false; or
(b) produces or furnishes, or knowingly causes or
knowingly allows to be produced or furnished, any
document or information which he knows to be false
in a material particular, he shall be guilty of an
offence.’
It would therefore be an offence under this section for any
person to make a false statement in order to obtain a NI
number.
Any person may adopt such first name, surname or style of
address (eg Mr, Mrs, Miss, Ms) that he or she wishes for
the purposes of the name used for NI registration. The
DSS will record any such amendments on the person’s
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‘(a) In my view, the word “woman” in s.27 of the Act
means a person who is biologically a woman. Sections
28 and 29 contain many references to a woman in terms
which indicate that a person is denoted who is capable
of forming a valid marriage with a husband. That can
only be a person who is biologically a woman.
(b) I doubt whether the distinction between a person
who is biologically, and one who is socially, female has
ever been present in the minds of the legislators when
enacting relevant statutes. However that may be, it is
certain that Parliament has never conferred on any person the right or privilege of changing the basis of his
national insurance rights from those appropriate to a
man to those appropriate to a woman. In my judgment,
such a fundamental right or privilege would have to be
expressly granted ...
(d) I fully appreciate the unfortunate predicament of
the claimant, but the merits are not all on her side. She
lived as a man from birth until 1975, and, during the
part of that period when she was adult, her insurance
rights were those appropriate to a man. These rights are
in some respects more extensive than those appropriate
to a woman. Accordingly, an element of unfairness to
the general public might have to be tolerated so as to
allow the payment of a pension to her at the pensionable age of a woman.’

computer records, manual records and NI number card.
But, the DSS operates a policy of only issuing one NI number for each person regardless of any changes that occur
to that person’s sexual identity through procedures such
as gender reassignment surgery. A renewed application for
leave to apply for judicial review of the legality of this policy brought by a male-to-female transsexual was dismissed
by the Court of Appeal in the case of R v Secretary of State
for Social Services ex parte Hooker (1993) (unreported).
McCowan LJ giving the judgment of the Court stated (at
p.3 of the transcript):
‘... since it will not make the slightest practical difference, far from the Secretary of State’s decision being an
irrational one, I consider it a perfectly rational decision.
I would further reject the suggestion that the applicant
had a legitimate expectation that a new number would
be given to her for psychological purposes when, in fact,
its practical effect would be nil.’
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Information held in the DSS NI records is confidential and
will not normally be disclosed to third parties without the
consent of the person concerned. Exceptions are possible
in cases where the public interest is at stake or the disclosure is necessary to protect public funds. By virtue of s.123
of the Social Security Administration Act 1992, it is an
offence for any person employed in social security administration to disclose without lawful authority information
acquired in the course of his or her employment.
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The DSS operates a policy of normally marking records
belonging to persons known to be transsexual as nationally sensitive. Access to these records is controlled by DSS
management. Any computer printer output from these
records will normally be referred to a special section
within the DSS to ensure that identity details conform
with those requested by the relevant person.
NI contributions are made by way of deduction from an
employee’s pay by the employer and then by payment to
the Inland Revenue (for onward transmission to the DSS).
Employers at present will make such deductions for a
female employee until she reaches the pensionable age of
60 and for a male employee until he reaches the pensionable age of 65.
The DSS operates a policy for male-to-female transsexuals whereby they may enter into an undertaking with the
DSS to pay direct to the DSS any NI contributions due
after the transsexual has reached the age of 60 which have
ceased to be deducted by the employer in the belief that
the employee is female. In the case of female-to-male
transsexuals, any deductions which are made by an
employer after the age of 60 may be reclaimed directly
from the DSS by the employee.
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In some cases employers will require proof that an apparent female employee has reached, or is about to reach, the
age of 60 and so entitled not to have the NI deductions
made. Such proof may be provided in the form of an Age
Exemption Certificate (form CA4180 or CF384). The DSS
may issue such a certificate to a male-to-female transsexual where such a person enters into an undertaking to pay
any NI contributions direct to the DSS.
2. State pensions
A male-to-female transsexual is currently entitled to a
State pension at the retirement age of 65 applied to men
and not the age of 60 which is applicable to women. A full
pension will be payable only if she has made contributions
for 44 years as opposed to the 39 years required of women.
A person’s sex for the purposes of pensionable age is determined according to biological sex at birth. This approach
was approved by the Social Security Commissioner (a judicial officer, who specialises in social security law) in a
number of cases:
In the case entitled R(P) 2/80, a male-to-female transsexual claimed entitlement to a pensionable age of 60.
The Commissioner dismissed the claimant’s appeal and
stated at paragraph 9 of his decision:
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The Government have instituted plans to eradicate the difference between men and women concerning age of entitlement to State pensions. Equalisation of the pension age
is to begin in 2010 and it is anticipated that by 2020 the
transition will be complete. As regards the issue of free bus
passes in London, which also differentiated between men
and women concerning age of eligibility (65 and 60 respectively), the Government have also announced plans to
introduce a uniform age.
3. Employment
Under s.16(1) of the Theft Act 1968, it is a criminal offence
liable to a sentence of imprisonment to dishonestly obtain
a pecuniary advantage by deception. Pecuniary advantage
includes, under s.16(2)(c), being given the opportunity to
earn remuneration in employment. Should a post-operative transsexual be asked by a prospective employer to disclose all their previous names, but fail to make full disclosure before entering into a contract of employment, an
offence might be committed. Furthermore, should the
employer discover the lack of full disclosure, there might
also be a risk of dismissal or an action by the employer for
damages.
In its judgment of 30 April 1996, in the case of P v S and
Cornwall County Council (C-13/94) [1996] IRLR 347, the
European Court of Justice (ECJ) held that discrimination
arising from gender reassignment constituted discrimination
on grounds of sex and, accordingly, Article 5 para. 1 of Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men and
women as regards access to employment, vocational training
and promotion and working conditions, precluded dismissal
of a transsexual for a reason related to a gender reassignment. The ECJ held, rejecting the argument of the United
Kingdom Government that the employer would also have dismissed P if P had previously been a woman and had undergone an operation to become a man, that
‘... where a person is dismissed on the ground that he or
she intends to undergo or has undergone gender reassignment, he or she is treated unfavourably by comparison with persons of the sex to which he or she was
deemed to belong before undergoing gender reassignment.
To tolerate such discrimination would be tantamount,
as regards such a person, to a failure to respect the dignity and freedom to which he or she is entitled and
which the Court has a duty to safeguard’ (paragraphs
21–22).
The ruling of the ECJ was applied by the Employment
Appeal Tribunal in a decision handed down on 27 June 1997
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1999 which, with few exceptions, provide that a transsexual person (whether pre- or post-operative) should
not be treated less favourably because they are transsexual. The criminal justice system (ie the police, prisons, courts, etc) try to accommodate the needs of transsexual people so far as is possible within operational
constraints. A transsexual offender will normally be
charged in their acquired gender, and a post-operative
prisoner will usually be sent to a prison appropriate to
their new status. Transsexual victims and witnesses
will, in most circumstances, similarly be treated as
belonging to their acquired gender.
5.3. In addition, official documents will often be
issued in the acquired gender where the issue is identifying the individual rather than legal status. Thus, a
transsexual person may obtain a passport, driving
licence, medical card etc, in their new gender. We understand that many non-governmental bodies, such as
examination authorities, will often re-issue examination
certificates etc (or otherwise provide evidence of qualifications) showing the required gender. We also found
that at least one insurance company will issue policies
to transsexual people in their acquired gender.
5.4. Notwithstanding such provisions, transsexual
people are conscious of certain problems which do not
have to be faced by the majority of the population. Submissions to the group suggested that the principal areas
where the transsexual community is seeking change are
birth certificates, the right to marry and full recognition
of their new gender for all legal purposes.
5.5. We have identified three options for the future;
– to leave the current situation unchanged;
– to issue birth certificates showing the new name
and, possibly, the new gender;
– to grant full legal recognition of the new gender
subject to certain criteria and procedures.
We suggest that before taking a view on these options
the Government may wish to put the issues out to public consultation.’
51. The report was presented to Parliament in July
2000. Copies were placed in the libraries of both Houses
of Parliament and sent to 280 recipients, including
working group members, Government officials, Members of Parliament, individuals and organisations. It
was publicised by a Home Office press notice and made
available to members of the public through application
to the Home Office in writing, email, by telephone or the
Home Office web site.

(Chessington World of Adventures Ltd v Reed [1997] IRLR
556).
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The Sexual Discrimination (Gender Reassignment) Regulations 1999 were issued to comply with the ruling of the
European Court of Justice in P v S and Cornwall County
Council [1996] IRLR 347. This provides generally that
transsexual persons should not be treated less favourably
in employment because they are transsexual (whether preor post-operative).
E. Rape
Prior to 1994, for the purposes of the law of rape, a maleto-female transsexual would have been regarded as a
male. Pursuant to s.142 of the Criminal Justice and Public Order Act 1994, for rape to be established there has to
be ‘vaginal or anal intercourse with a person’. In a judgment of 28 October 1996, the Reading Crown court found
that penile penetration of a male-to-female transsexual’s
artificially constructed vagina amounted to rape: R v
Matthews (unreported).
F. Imprisonment
Prison rules require that male and female prisoners shall
normally be detained separately and also that no prisoner
shall be stripped and searched in the sight of a person of
the opposite sex (rules 12(1) and 41(3) of the Prison Rules
1999 respectively).
According to the Report of the Working Group on Transsexual People (Home Office April 2000, see further below,
paragraphs 49–50), which conducted a review of law and
practice, post-operative transsexuals where possible were
allocated to an establishment for prisoners of their new
gender. Detailed guidelines concerning the searching of
transsexual prisoners were under consideration by which
post-operative male to female transsexuals would be
treated as women for the purposes of searches and
searched only by women (see paras. 2.75–2.76).
G. Current developments
1. Review of the situation of transsexuals in the United
Kingdom
On 14 April 1999, the Secretary of State for the Home
Department announced the establishment of an Interdepartmental Working Group on Transsexual People with
the following terms of reference:
‘to consider, with particular reference to birth certificates, the need for appropriate legal measures to
address the problems experienced by transsexuals, having due regard to scientific and societal developments,
and measures undertaken in other countries to deal
with this issue.’
The Working Group produced a report in April 2000 in
which it examined the current position of transsexuals in
the United Kingdom, with particular reference to their
status under national law and the changes which might
be made. It concluded:
‘5.1. Transsexual people deal with their condition in different ways. Some live in the opposite sex without any
treatment to acquire its physical attributes. Others take
hormones so as to obtain some of the secondary characteristics of their chosen sex. A smaller number will
undergo surgical procedures to make their bodies
resemble, so far as possible, those of their acquired gender. The extent of treatment may be determined by individual choice, or by other factors such as health or financial resources. Many people revert to their biological sex
after living for some time in the opposite sex, and some
alternate between the two sexes throughout their lives.
Consideration of the way forward must therefore take
into account the needs of people at these different stages
of change.
5.2. Measures have already been taken in a number of
areas to assist transsexual people. For example, discrimination in employment against people on the basis
of their transsexuality has been prohibited by the Sex
Discrimination (Gender Reassignment) Regulations
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2. Recent domestic case law
In the case of Bellinger v Bellinger [2001] EWCA Civ 1140,
[2001] 3 FCR 1, the appellant who had been classified at
birth as a man had undergone gender reassignment
surgery and in 1981 had gone through a form of marriage
with a man who was aware of her background. She sought
a declaration under the Family Law Act 1986 that the
marriage was valid. The Court of Appeal held, by a majority, that the appellant’s marriage was invalid as the parties were not respectively male and female, which terms
were to be determined by biological criteria as set out in
the decision of Corbett v Corbett [1971]. Although it was
noted that there was an increasing emphasis upon the
impact of psychological factors on gender, there was no
clear point at which such factors could be said to have
effected a change of gender. A person correctly registered
as male at birth, who had undergone gender reassignment
surgery and was now living as a woman was biologically a
male and therefore could not be defined as female for the
purposes of marriage. It was for Parliament, not for the
courts, to decide at what point it would be appropriate to
recognise that a person who had been assigned to one sex
at birth had changed gender for the purposes of marriage.
Dame Elizabeth Butler-Sloss, President of the Family
Division noted the warnings of the European Court of
Human Rights about continued lack of response to the situation of transsexuals and observed that largely as a
result of these criticisms an interdepartmental working
group had been set up, which had in April 2000 issued a
careful and comprehensive review of the medical condi-
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tion, current practice in other countries and the state of
English law in relevant aspects of the life of an individual:
‘[95.] ... We inquired of Mr Moylan on behalf of the
Attorney General , what steps were being taken by any
government department, to take forward any of the recommendations of the Report, or to prepare a consultation paper for public discussion.
[96.] To our dismay, we were informed that no steps
whatsoever have been, or to the knowledge of Mr Moylan, were intended to be, taken to carry this matter forward. It appears, therefore, that the commissioning and
completion of the report is the sum of the activity on the
problems identified both by the Home Secretary in his
terms of reference, and by the conclusions of the members of the working group. That would seem to us to be
a failure to recognise the increasing concerns and
changing attitudes across western Europe which have
been set out so clearly and strongly in judgments of
Members of the European Court at Strasbourg, and
which in our view need to be addressed by the UK ...
[109.] We would add however, with the strictures of
the European Court of Human Rights well in mind, that
there is no doubt that the profoundly unsatisfactory
nature of the present position and the plight of transsexuals requires careful consideration. The recommendation of the interdepartmental working group for public consultation merits action by the government
departments involved in these issues. The problems will
not go away and may well come again before the European Court sooner rather than later.’
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In his dissenting judgment, Lord Justice Thorpe considered that the foundations of the judgment in Corbett v Corbett were no longer secure, taking the view that an
approach restricted to biological criteria was no longer permissible in the light of scientific, medical and social
change.
‘[155.] To make the chromosomal factor conclusive, or
even dominant, seems to me particularly questionable
in the context of marriage. For it is an invisible feature
of an individual, incapable of perception or registration
other than by scientific test. It makes no contribution to
the physiological or psychological self. Indeed in the context of the institution of marriage as it is today it seems
right as a matter of principle and logic to give predominance to psychological factors just as it seem right to
carry out the essential assessment of gender at or
shortly before the time of marriage rather than at the
time of birth ...
[160.] The present claim lies most evidently in the territory of the family justice system. That system must
always be sufficiently flexible to accommodate social
change. It must also be humane and swift to recognise
the right to human dignity and to freedom of choice in
the individual’s private life. One of the objectives of
statute law reform in this field must be to ensure that
the law reacts to and reflects social change. That must
also be an objective of the judges in this field in the construction of existing statutory provisions. I am strongly
of the opinion that there are not sufficiently compelling
reasons, having regard to the interests of others affected
or, more relevantly, the interests of society as a whole, to
deny this appellant legal recognition of her marriage. I
would have allowed this appeal.’
He also noted the lack of progress in domestic reforms:
‘[151.] ... although the [interdepartmental] report has
been made available by publication, Mr Moylan said
that there has since been no public consultation. Furthermore when asked whether the Government had
any present intention of initiating public consultation
or any other process in preparation for a parliamentary Bill, Mr Moylan said that he had no instructions.
Nor did he have any instructions as to whether the
Government intended to legislate. My experience over
the last 10 years suggests how hard it is for any
department to gain a slot for family law reform by primary legislation. These circumstances reinforce my
view that it is not only open to the court but it is its
duty to construe s 11(c) either strictly, alternatively
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liberally as the evidence and the submissions in this
case justify.’
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3. Proposals to reform the system of registration of births,
marriages and deaths
In January 2002, the Government presented to Parliament the document ‘Civil registration: Vital change (birth,
marriage and death registration in the 21st century)’
which set out plans for creating a central database of registration records which moves away from a traditional
snapshot of life events towards the concept of a living
record or single ‘through life’ record:
‘In time, updating the information in a birth record will
mean that changes to a person’s names, and potentially,
sex will be able to be recorded’ (para. 5.1).
‘5.5 Making changes
There is strong support for some relaxation to the
rules that govern corrections to the records. Currently,
once a record has been created, the only corrections that
can be made are where it can be shown that an error
was made at the time of registration and that this can
be established. Correcting even the simplest spelling
error requires formal procedures and the examination
of appropriate evidence. The final records contains the
full original and corrected information which is shown
on subsequently issued certificates. The Government
recognises that this can act as a disincentive. In future,
changes (to reflect developments after the original
record was made) will be made and formally recorded.
Documents issued from the records will contain only the
information as amended, though all the information will
be retained ...’
H. Liberty’s third party intervention
Liberty updated the written observations submitted in the
case of Sheffield and Horsham concerning the legal recognition of transsexuals in comparative law (Sheffield and
Horsham v the United Kingdom judgment of 30 July 1998,
Reports of Judgments and Decisions 1998-V, p.2021, paragraph 35). In its 1998 study, it had found that over the previous decade there had been an unmistakable trend in the
member States of the council of Europe towards giving full
legal recognition to gender reassignment. In particular, it
noted that out of thirty seven countries analysed only four
(including the United Kingdom) did not permit a change
to be made to a person’s birth certificate in one form or
another to reflect the re-assigned sex of that person. In
cases where gender reassignment was legal and publicly
funded, only the United Kingdom and Ireland did not give
full legal recognition to the new gender identity.
In its follow up study submitted on 17 January 2002, Liberty noted that while there had not been a statistical
increase in States giving full legal recognition of gender
reassignment within Europe, information from outside
Europe showed developments in this direction. For example, there had been statutory recognition of gender reassignment in Singapore, and a similar pattern of recognition in Canada, South Africa, Israel, Australia, New
Zealand and all except two of the States of the United
States of America. It cited in particular the cases of Attorney General v Otahuhu Family Court [1995] 1 NZLR 60
and Re Kevin [2001] FamCA 1074 where in New Zealand
and Australia transsexual persons’ assigned sex was
recognised for the purposes of validating their marriages:
In the latter case, Mr Justice Chisholm held:
‘I see no basis in legal principle or policy why Australian
law should follow the decision in Corbett. To do so
would, I think, create indefensible inconsistencies
between Australian marriage law and other Australian
laws. It would take the law in a direction that is generally contrary to development in other countries. It would
perpetuate a view that flies in the face of current medical understanding and practice. Most of all, it would
impose indefensible suffering on people who have
already had more than their share of difficulty, with no
benefit to society ...
... Because the words “man” and “woman” have their
ordinary contemporary meaning, there is no formulaic
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solution to determining the sex of an individual for the
purpose of the law of marriage. That is, it cannot be said
as a matter of law that the question in a particular case
will be determined by applying a single criterion, or limited list of criteria. Thus it is wrong to say that a person’s sex depends on any single factor, such as chromosomes or genital sex; or some limited range of factors,
such as the state of the person’s gonads, chromosomes
or genitals (whether at birth or at some other time).
Similarly, it would be wrong in law to say that the question can be resolved by reference solely to the person’s
psychological state, or by identifying the person’s “brain
sex”.
To determine a person’s sex for the law of marriage,
all relevant matters need to be considered. I do not seek
to state a complete list or suggest that any factors necessarily have more importance than others. However
the relevant matters include, in my opinion, the person’s
biological and physical characteristics at birth (including gonads, genitals and chromosomes); the person’s life
experiences, including the sex in which he or she was
brought up and the person’s attitude to it; the person’s
self-perception as a man or a woman; the extent to
which the person has functioned in society as a man or
a woman; any hormonal, surgical or other medical sex
reassignment treatments the person has undergone,
and the consequences of such treatment; and the person’s biological, psychological and physical characteristics at the time of the marriage ...
For the purpose of ascertaining the validity of a marriage under Australian law the question whether a person is a man or a woman is to be determined as of the
date of marriage ...’
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As regarded the eligibility of post-operative transsexuals
to marry a person of sex opposite to their acquired gender,
Liberty’s survey indicated that 54% of Contracting States
permitted such marriage (Annex 6 listed Austria, Belgium, Denmark, Estonia, Finland, France, Germany,
Greece, Iceland, Italy, Latvia, Luxembourg, the Netherlands, Norway, Slovakia, Spain, Sweden, Switzerland,
Turkey and Ukraine), while 14% did not (Ireland and the
United Kingdom did not permit marriage, while no legislation existed in Moldova, Poland, Romania and Russia).
The legal position in the remaining 32% was unclear.
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abused at work and did not receive proper protection
against discrimination. She claimed that all the special
procedures through which she had to go in respect of her
NI contributions and State retirement pension constituted
in themselves an unjustified difference in treatment, as
they would have been unnecessary had she been recognised as a woman for legal purposes. In particular, the
very fact that the DSS operated a policy of marking the
records of transsexuals as sensitive was a difference in
treatment. As a result, for example, the applicant cannot
attend the DSS without having to make a special appointment.
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III. International texts
Article 9 of the Charter of Fundamental Rights of the
European Union, signed on 7 December 2000, provides:
‘The right to marry and the right to found a family shall
be guaranteed in accordance with the national laws governing the exercise of these rights.’
The law
I. Alleged violation of Article 8 of the Convention
The applicant claims a violation of Article 8 of the Convention, the relevant part of which provides as follows:
‘1. Everyone has the right to respect for his private ...
life ...
2. There shall be no interference by a public authority
with the exercise of this right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety
or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health
or morals, or for the protection of the rights and freedoms of others.’
A. Arguments of the parties
1. The applicant
The applicant submitted that despite warnings from the
Court as to the importance for keeping under review the
need for legal reform the Government had still not taken
any constructive steps to address the suffering and distress experienced by the applicant and other post-operative transsexuals. The lack of legal recognition of her
changed gender had been the cause of numerous discriminatory and humiliating experiences in her everyday life.
In the past, in particular from 1990 to 1992, she was
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The applicant further submitted that the danger of her
employer learning about her past identity was real. It was
possible for the employer to trace back her employment
history on the basis of her NI number and this had in fact
happened. She claimed that her recent failure to obtain a
promotion was the result of the employer realising her
status.
As regarded pensionable age, the applicant submitted
that she had worked for 44 years and that the refusal of
her entitlement to a State retirement pension at the age
of 60 on the basis of the pure biological test for determining sex was contrary to Article 8 of the Convention. She
was similarly unable to apply for a free London bus pass
at the age of 60 as other women were but had to wait until
the age of 65.
She was also required to declare her birth sex or disclose
her birth certificate when applying for life insurance,
mortgages, private pensions or car insurance, which led
her not to pursue these possibilities to her advantage.
The applicant argued that rapid changes, in respect of the
scientific understanding of, and the social attitude
towards, transsexualism were taking place not only
across Europe but elsewhere. She referred, inter alia, to
Article 29 of the Netherlands Civil Code, Article 6 of Law
No.164 of 14 April 1982 of Italy, and Article 29 of the Civil
Code of Turkey as amended by Law No.3444 of 4 May
1988, which allowed the amendment of civil status. Also,
under a 1995 New Zealand statute, Part V, Section 28, a
court could order the legal recognition of the changed gender of a transsexual after examination of medical and
other evidence. The applicant saw no convincing reason
why a similar approach should not be adopted in the
United Kingdom. The applicant also pointed to increasing social acceptance of transsexuals and interest in
issues of concern to them reflected by coverage in the
press, radio and television, including sympathetic dramatisation of transsexual characters in mainstream programming.
2. The Government
Referring to the Court’s case law, the Government maintained that there was no generally accepted approach
among the Contracting States in respect of transsexuality
and that, in view of the margin of appreciation left to
States under the Convention, the lack of recognition in the
United Kingdom of the applicant’s new gender identity for
legal purposes did not entail a violation of Article 8 of the
Convention. They disputed the applicant’s assertion that
scientific research and ‘massive societal changes’ had led
to wide acceptance, or consensus on issues, of transsexualism.
The Government accepted that there may be specific
instances where the refusal to grant legal recognition of a
transsexual’s new sexual identity may amount to a breach
of Article 8, in particular where the transsexual as a result
suffered practical and actual detriment and humiliation
on a daily basis (see the B v France judgment of 25 March
1992, Series A no.232-C, pp.52–54, paragraphs 59–63).
However, they denied that the applicant faced any comparable practical disadvantages, as she had been able inter
alia to obtain important identification documents showing
her chosen names and sexual identity (eg new passport
and driving licence).
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As regards the specific difficulties claimed by the applicant, the Government submitted that an employer was
unable to establish the sex of the applicant from the NI
number itself since it did not contain any encoded reference to her sex. The applicant had been issued with a new
NI card with her changed name and style of address. Furthermore, the DSS had a policy of confidentiality of the
personal details of a NI number holder and, in particular,
a policy and procedure for the special protection of transsexuals. As a result, an employer had no means of lawfully
obtaining information from the DSS about the previous
sexual identity of an employee. It was also in their view
highly unlikely that the applicant’s employer would discover her change of gender through her NI number in any
other way. The refusal to issue a new NI number was justified, the uniqueness of the NI number being of critical
importance in the administration of the national insurance system, and for the prevention of the fraudulent use
of old NI numbers.
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the Convention. In determining whether or not a positive
obligation exists, regard must also be had to the fair balance that has to be struck between the general interest of
the community and the interests of the individual, the
search for which balance is inherent in the whole of the
Convention (Cossey v the United Kingdom judgment of 27
September 1990, Series A no.184, p.15, paragraph 37).
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The Government argued that the applicant’s fear that her
previous sexual identity would be revealed upon reaching
the age of 60, when her employer would no longer be
required to make NI contribution deductions from her pay,
was entirely without foundation, the applicant having
already been issued with a suitable Age Exemption Certificate on form CF384.
Concerning the impossibility for the applicant to obtain a
State retirement pension at the age of 60, the Government
submitted that the distinction between men and women
as regarded pension age had been held to be compatible
with European Community law (Article 7(1)(a) of Directive 79/7/EEC; European Court of Justice, R v Secretary of
State for Social Security ex parte Equal Opportunities
Commission case C-9/91 [1992] IRLR 376). Also, since the
preserving of the applicant’s legal status as a man was not
contrary as such to Article 8 of the Convention, it would
constitute favourable treatment unfair to the general public to allow the applicant’s pension entitlement at the age
of 60.
Finally, as regards allegations of assault and abuse at
work, the Government submitted that the applicant could
have pressed charges under the criminal law against
harassment and assault. Harassment in the workplace on
the grounds of transsexuality would also give rise to a
claim under the Sex Discrimination Act 1975 where the
employers knew of the harassment and took no steps to
prevent it. Adequate protection was therefore available
under domestic law.
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The Government submitted that a fair balance had therefore been struck between the rights of the individual and
the general interest of the community. To the extent that
there were situations where a transsexual may face limited disclosure of their change of sex, these situations were
unavoidable and necessary eg in the context of contracts
of insurance where medical history and gender affected
the calculation of premiums.
B. The Court’s assessment
1. Preliminary considerations
This case raises the issue whether or not the respondent
State has failed to comply with a positive obligation to
ensure the right of the applicant, a post-operative male to
female transsexual, to respect for her private life, in particular through the lack of legal recognition given to her
gender reassignment.
The Court recalls that the notion of ‘respect’ as understood
in Article 8 is not clear cut, especially as far as the positive obligations inherent in that concept are concerned:
having regard to the diversity of practices followed and the
situations obtaining in the Contracting States, the notion’s
requirements will vary considerably from case to case and
the margin of appreciation to be accorded to the authorities may be wider than that applied in other areas under
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The Court recalls that it has already examined complaints about the position of transsexuals in the United
Kingdom (see the Rees v the United Kingdom judgment of
17 October 1986, Series A no.106, the Cossey v the United
Kingdom judgment, cited above; the X, Y and Z v the
United Kingdom judgment of 22 April 1997, Reports of
Judgments and Decisions 1997-II, and the Sheffield and
Horsham v the United Kingdom judgment of 30 July
1998, Reports 1998-V, p.2011). In those cases, it held that
the refusal of the United Kingdom Government to alter
the register of births or to issue birth certificates whose
contents and nature differed from those of the original
entries concerning the recorded gender of the individual
could not be considered as an interference with the right
to respect for private life (the above-mentioned Rees judgment, p.14, paragraph 35, and Cossey judgment, p.15,
paragraph 36). It also held that there was no positive
obligation on the Government to alter their existing system for the registration of births by establishing a new
system or type of documentation to provide proof of current civil status. Similarly, there was no duty on the Government to permit annotations to the existing register of
births, or to keep any such annotation secret from third
parties (the above-mentioned Rees judgment, p.17, paragraph 42, and Cossey judgment, p.15, paragraphs 38–39).
It was found in those cases that the authorities had
taken steps to minimise intrusive enquiries (for example,
by allowing transsexuals to be issued with driving
licences, passports and other types of documents in their
new name and gender). Nor had it been shown that the
failure to accord general legal recognition of the change
of gender had given rise in the applicants’ own case histories to detriment of sufficient seriousness to override
the respondent State’s margin of appreciation in this
area (the Sheffield and Horsham judgment cited above,
pp.2028–2029, paragraph 59).
While the Court is not formally bound to follow its previous
judgments, it is in the interests of legal certainty, foreseeability and equality before the law that it should not depart,
without good reason, from precedents laid down in previous
cases (see, for example, Chapman v the United Kingdom
[GC], no.27238/95, ECHR 2001-I, paragraph 70). However,
since the Convention is first and foremost a system for the
protection of human rights, the Court must have regard to
the changing conditions within the respondent State and
within Contracting States generally and respond, for example, to any evolving convergence as to the standards to be
achieved (see, amongst other authorities, the Cossey judgment, p.14, paragraph 35, and Stafford v the United Kingdom [GC], no.46295/99, judgment of 28 May 2002, to be published in ECHR 2002-, paragraphs 67–68). It is of crucial
importance that the Convention is interpreted and applied in
a manner which renders its rights practical and effective, not
theoretical and illusory. A failure by the Court to maintain a
dynamic and evolutive approach would indeed risk rendering it a bar to reform or improvement (see the above-cited
Stafford v the United Kingdom judgment, paragraph 68). In
the present context the Court has, on several occasions since
1986, signalled its consciousness of the serious problems facing transsexuals and stressed the importance of keeping the
need for appropriate legal measures in this area under review
(see the Rees judgment, paragraph 47; the Cossey judgment,
paragraph 42; the Sheffield and Horsham judgment, paragraph 60).
The Court proposes therefore to look at the situation
within and outside the Contracting State to assess ‘in the
light of present-day conditions’ what is now the appropriate interpretation and application of the Convention (see
the Tyrer v the United Kingdom judgment of 25 April 1978,
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register system.

Series A no.26, paragraph 31, and subsequent case law).
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2. The applicant’s situation as a transsexual
The Court observes that the applicant, registered at birth
as male, has undergone gender reassignment surgery and
lives in society as a female. Nonetheless, the applicant
remains, for legal purposes, a male. This has had, and continues to have, effects on the applicant’s life where sex is of
legal relevance and distinctions are made between men
and women, as, inter alia, in the area of pensions and
retirement age. For example, the applicant must continue
to pay national insurance contributions until the age of 65
due to her legal status as male. However as she is
employed in her gender identity as a female, she has had
to obtain an exemption certificate which allows the payments from her employer to stop while she continues to
make such payments herself. Though the Government
submitted that this made due allowance for the difficulties of her position, the Court would note that she nonetheless has to make use of a special procedure that might in
itself call attention to her status.
It must also be recognised that serious interference with
private life can arise where the state of domestic law conflicts with an important aspect of personal identity (see,
mutatis mutandis, Dudgeon v the United Kingdom judgment of 22 October 1981, Series A no.45, paragraph 41).
The stress and alienation arising from a discordance
between the position in society assumed by a post-operative transsexual and the status imposed by law which
refuses to recognise the change of gender cannot, in the
Court’s view, be regarded as a minor inconvenience arising from a formality. A conflict between social reality and
law arises which places the transsexual in an anomalous
position, in which he or she may experience feelings of vulnerability, humiliation and anxiety.
In this case, as in many others, the applicant’s gender
reassignment was carried out by the national health service, which recognises the condition of gender dysphoria
and provides, inter alia, reassignment by surgery, with a
view to achieving as one of its principal purposes as close
an assimilation as possible to the gender in which the
transsexual perceives that he or she properly belongs. The
Court is struck by the fact that nonetheless the gender
reassignment which is lawfully provided is not met with
full recognition in law, which might be regarded as the
final and culminating step in the long and difficult process
of transformation which the transsexual has undergone.
The coherence of the administrative and legal practices
within the domestic system must be regarded as an important factor in the assessment carried out under Article 8 of
the Convention. Where a State has authorised the treatment and surgery alleviating the condition of a transsexual, financed or assisted in financing the operations and
indeed permits the artificial insemination of a woman living with a female-to-male transsexual (as demonstrated
in the case of X, Y and Z v the United Kingdom, cited
above), it appears illogical to refuse to recognise the legal
implications of the result to which the treatment leads.
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The Court notes that the unsatisfactory nature of the current position and plight of transsexuals in the United
Kingdom has been acknowledged in the domestic courts
(see Bellinger v Bellinger, cited above, paragraph 52) and
by the Interdepartmental Working Group which surveyed
the situation in the United Kingdom and concluded that,
notwithstanding the accommodations reached in practice,
transsexual people were conscious of certain problems
which did not have to be faced by the majority of the population (paragraph 50 above).
Against these considerations, the Court has examined the
countervailing arguments of a public interest nature put
forward as justifying the continuation of the present situation. It observes that in the previous United Kingdom
cases weight was given to medical and scientific considerations, the state of any European and international consensus and the impact of any changes to the current birth
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3. Medical and scientific considerations
It remains the case that there are no conclusive findings
as to the cause of transsexualism and, in particular,
whether it is wholly psychological or associated with physical differentiation in the brain. The expert evidence in the
domestic case of Bellinger v Bellinger was found to indicate a growing acceptance of findings of sexual differences
in the brain that are determined prenatally, though scientific proof for the theory was far from complete. The Court
considers it more significant however that transsexualism
has wide international recognition as a medical condition
for which treatment is provided in order to afford relief (for
example, the Diagnostic and Statistical Manual fourth
edn (DSM–IV) replaced the diagnosis of transsexualism
with ‘gender identity disorder’; see also the International
Classification of Diseases, 10th edn (ICD-10)). The United
Kingdom national health service, in common with the vast
majority of Contracting States, acknowledges the existence of the condition and provides or permits treatment,
including irreversible surgery. The medical and surgical
acts which in this case rendered the gender reassignment
possible were indeed carried out under the supervision of
the national health authorities. Nor, given the numerous
and painful interventions involved in such surgery and the
level of commitment and conviction required to achieve a
change in social gender role, can it be suggested that there
is anything arbitrary or capricious in the decision taken
by a person to undergo gender reassignment. In those circumstances, the ongoing scientific and medical debate as
to the exact causes of the condition is of diminished relevance.
While it also remains the case that a transsexual cannot
acquire all the biological characteristics of the assigned sex
(Sheffield and Horsham, cited above, p.2028, paragraph
56), the Court notes that with increasingly sophisticated
surgery and types of hormonal treatments, the principal
unchanging biological aspect of gender identity is the chromosomal element. It is known however that chromosomal
anomalies may arise naturally (for example, in cases of
intersex conditions where the biological criteria at birth
are not congruent) and in those cases, some persons have
to be assigned to one sex or the other as seems most appropriate in the circumstances of the individual case. It is not
apparent to the Court that the chromosomal element,
amongst all the others, must inevitably take on decisive
significance for the purposes of legal attribution of gender
identity for transsexuals (see the dissenting opinion of
Thorpe LJ in Bellinger v Bellinger cited in paragraph 52
above; and the judgment of Chisholm J in the Australian
case, Re Kevin, cited in paragraph 55 above).
The Court is not persuaded therefore that the state of
medical science or scientific knowledge provides any determining argument as regards the legal recognition of transsexuals.
4. The state of any European and international consensus
Already at the time of the Sheffield and Horsham case,
there was an emerging consensus within Contracting
States in the council of Europe on providing legal recognition following gender reassignment (see paragraph 35 of
that judgment). The latest survey submitted by Liberty in
the present case shows a continuing international trend
towards legal recognition (see paragraphs 55–56 above).
In Australia and New Zealand, it appears that the courts
are moving away from the biological birth view of sex (as
set out in the United Kingdom case of Corbett v Corbett)
and taking the view that sex, in the context of a transsexual wishing to marry, should depend on a multitude of factors to be assessed at the time of the marriage.
The Court observes that in the case of Rees in 1986 it had
noted that little common ground existed between States,
some of which did permit change of gender and some of
which did not and that generally speaking the law seemed
to be in a state of transition (see paragraph 37). In the
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later case of Sheffield and Horsham, the Court’s judgment
laid emphasis on the lack of a common European approach
as to how to address the repercussions which the legal
recognition of a change of sex may entail for other areas of
law such as marriage, filiation, privacy or data protection.
While this would appear to remain the case, the lack of
such a common approach among 43 Contracting States
with widely diverse legal systems and traditions is hardly
surprising. In accordance with the principle of subsidiarity,
it is indeed primarily for the Contracting States to decide
on the measures necessary to secure Convention rights
within their jurisdiction and, in resolving within their
domestic legal systems the practical problems created by
the legal recognition of post-operative gender status, the
Contracting States must enjoy a wide margin of appreciation. The Court accordingly attaches less importance to
the lack of evidence of a common European approach to
the resolution of the legal and practical problems posed,
than to the clear and uncontested evidence of a continuing international trend in favour not only of increased
social acceptance of transsexuals but of legal recognition
of the new sexual identity of post-operative transsexuals.
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Mikulic v Croatia, no.53176/99, judgment of 7 February
2002, paragraph 53, both to be published in ECHR 2002).
In the 21st century the right of transsexuals to personal
development and to physical and moral security in the full
sense enjoyed by others in society cannot be regarded as a
matter of controversy requiring the lapse of time to cast
clearer light on the issues involved. In short, the unsatisfactory situation in which post-operative transsexuals live
in an intermediate zone as not quite one gender or the
other is no longer sustainable. Domestic recognition of this
evaluation may be found in the report of the Interdepartmental Working Group and the Court of Appeal’s judgment of Bellinger v Bellinger (see paragraphs 50, 52–53).
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5. Impact on the birth register system
In the Rees case, the Court allowed that great importance
could be placed by the Government on the historical
nature of the birth record system. The argument that
allowing exceptions to this system would undermine its
function weighed heavily in the assessment.
It may be noted however that exceptions are already made
to the historic basis of the birth register system, namely, in
the case of legitimisation or adoptions, where there is a
possibility of issuing updated certificates to reflect a
change in status after birth. To make a further exception
in the case of transsexuals (a category estimated as including some 2,000–5,000 persons in the United Kingdom
according to the Interdepartmental Working Group
Report, p.26) would not, in the Court’s view, pose the
threat of overturning the entire system. Though previous
reference has been made to detriment suffered by third
parties who might be unable to obtain access to the original entries and to complications occurring in the field of
family and succession law (see the Rees judgment, p.18,
paragraph 43), these assertions are framed in general
terms and the Court does not find, on the basis of the
material before it at this time, that any real prospect of
prejudice has been identified as likely to arise if changes
were made to the current system.
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Furthermore, the Court notes that the Government have
recently issued proposals for reform which would allow
ongoing amendment to civil status data (see paragraph
54). It is not convinced therefore that the need to uphold
rigidly the integrity of the historic basis of the birth registration system takes on the same importance in the current climate as it did in 1986.
6. Striking a balance in the present case
The Court has noted above (paragraphs 76–79) the difficulties and anomalies of the applicant’s situation as a postoperative transsexual. It must be acknowledged that the
level of daily interference suffered by the applicant in B v
France (judgment of 25 March 1992, Series A no.232) has
not been attained in this case and that on certain points
the risk of difficulties or embarrassment faced by the present applicant may be avoided or minimised by the practices adopted by the authorities.
1732.1

Nonetheless, the very essence of the Convention is respect
for human dignity and human freedom. Under Article 8 of
the Convention in particular, where the notion of personal
autonomy is an important principle underlying the interpretation of its guarantees, protection is given to the personal sphere of each individual, including the right to
establish details of their identity as individual human
beings (see, inter alia, Pretty v the United Kingdom,
no.2346/02, judgment of 29 April 2002, paragraph 62, and
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1732.1

The Court does not underestimate the difficulties posed or
the important repercussions which any major change in
the system will inevitably have, not only in the field of
birth registration, but also in the areas of access to
records, family law, affiliation, inheritance, criminal justice, employment, social security and insurance. However,
as is made clear by the report of the Interdepartmental
Working Group, these problems are far from insuperable,
to the extent that the Working Group felt able to propose
as one of the options full legal recognition of the new gender, subject to certain criteria and procedures. As Lord
Justice Thorpe observed in the Bellinger case, any ‘spectral difficulties’, particularly in the field of family law, are
both manageable and acceptable if confined to the case of
fully achieved and post-operative transsexuals. Nor is the
Court convinced by arguments that allowing the applicant
to fall under the rules applicable to women, which would
also change the date of eligibility for her state pension,
would cause any injustice to others in the national insurance and state pension systems as alleged by the Government. No concrete or substantial hardship or detriment to
the public interest has indeed been demonstrated as likely
to flow from any change to the status of transsexuals and,
as regards other possible consequences, the Court considers that society may reasonably be expected to tolerate a
certain inconvenience to enable individuals to live in dignity and worth in accordance with the sexual identity chosen by them at great personal cost.
In the previous cases from the United Kingdom, this Court
has since 1986 emphasised the importance of keeping the
need for appropriate legal measures under review having
regard to scientific and societal developments (see references at paragraph 73). Most recently in the Sheffield and
Horsham case in 1998, it observed that the respondent
State had not yet taken any steps to do so despite an
increase in the social acceptance of the phenomenon of
transsexualism and a growing recognition of the problems
with which transsexuals are confronted (cited above, paragraph 60). Even though it found no violation in that case,
the need to keep this area under review was expressly reiterated. Since then, a report has been issued in April 2000
by the Interdepartmental Working Group which set out a
survey of the current position of transsexuals in inter alia
criminal law, family and employment matters and identified various options for reform. Nothing has effectively
been done to further these proposals and in July 2001 the
Court of Appeal noted that there were no plans to do so
(see paragraphs 52–53). It may be observed that the only
legislative reform of note, applying certain non-discrimination provisions to transsexuals, flowed from a decision of
the European Court of Justice of 30 April 1996 which held
that discrimination based on a change of gender was
equivalent to discrimination on grounds of sex (see paragraphs 43–45 above).
1732.1

Having regard to the above considerations, the Court finds
that the respondent Government can no longer claim that
the matter falls within their margin of appreciation, save
as regards the appropriate means of achieving recognition
of the right protected under the Convention. Since there
are no significant factors of public interest to weigh
against the interest of this individual applicant in obtain-
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ing legal recognition of her gender reassignment, it
reaches the conclusion that the fair balance that is inherent in the Convention now tilts decisively in favour of the
applicant. There has, accordingly, been a failure to respect
her right to private life in breach of Article 8 of the Convention.
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II. Alleged violation of Article 12 of the Convention
The applicant also claimed a violation of Article 12 of the
Convention, which provides as follows:
‘Men and women of marriageable age have the right to
marry and to found a family, according to the national
laws governing the exercise of this right.’
A. Arguments of the parties
1. The applicant
The applicant complained that although she currently
enjoyed a full physical relationship with a man, she and
her partner could not marry because the law treated her
as a man. She argued that the Corbett v Corbett definition
of a person’s sex for the purpose of marriage had been
shown no longer to be sufficient in the recent case of
Bellinger v Bellinger and that even if a reliance on biological criteria remained acceptable, it was a breach of Article
12 to use only some of those criteria for determining a person’s sex and excluding those who failed to fulfil those elements.
2. The Government
The Government referred to the Court’s previous case law
(the above-cited Rees, Cossey and Sheffield and Horsham
judgments) and maintained that neither Article 12 nor
Article 8 of the Convention required a State to permit a
transsexual to marry a person of his or her original sex.
They also pointed out that the domestic law approach had
been recently reviewed and upheld by the Court of Appeal
in Bellinger v Bellinger, the matter now pending before the
House of Lords. In their view, if any change in this important or sensitive area were to be made, it should come from
the United Kingdom’s own courts acting within the margin
of appreciation which this Court has always afforded. They
also referred to the fact that any change brought the possibility of unwanted consequences, submitting that legal
recognition would potentially invalidate existing marriages and leave transsexuals and their partners in samesex marriages. They emphasised the importance of proper
and careful review of any changes in this area and the
need for transitional provisions.
B. The Court’s assessment
The Court recalls that in the cases of Rees, Cossey and
Sheffield and Horsham the inability of the transsexuals
in those cases to marry a person of the sex opposite to
their re-assigned gender was not found in breach of Article 12 of the Convention. These findings were based variously on the reasoning that the right to marry referred to
traditional marriage between persons of opposite biological sex (the Rees judgment, p.19, paragraph 49), the view
that continued adoption of biological criteria in domestic
law for determining a person’s sex for the purpose of marriage was encompassed within the power of Contracting
States to regulate by national law the exercise of the right
to marry and the conclusion that national laws in that
respect could not be regarded as restricting or reducing
the right of a transsexual to marry in such a way or to
such an extent that the very essence of the right was
impaired (the Cossey judgment, p.18, paragraphs 44–46,
the Sheffield and Horsham judgment, p.2030, paragraphs
66–67). Reference was also made to the wording of Article
12 as protecting marriage as the basis of the family (Rees,
loc cit).
Reviewing the situation in 2002, the Court observes that
Article 12 secures the fundamental right of a man and
woman to marry and to found a family. The second aspect
is not however a condition of the first and the inability of
any couple to conceive or parent a child cannot be regarded
as per se removing their right to enjoy the first limb of this
provision.
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The exercise of the right to marry gives rise to social, personal and legal consequences. It is subject to the national
laws of the Contracting States but the limitations thereby
introduced must not restrict or reduce the right in such a
way or to such an extent that the very essence of the right
is impaired (see the Rees judgment, p.19, paragraph 50;
the F v Switzerland judgment of 18 December 1987, Series
A no.128, paragraph 32).
1739

100 Ittheisright
true that the first sentence refers in express terms to
of a man and woman to marry. The Court is not
persuaded that at the date of this case it can still be
assumed that these terms must refer to a determination
of gender by purely biological criteria (as held by Ormrod
J in the case of Corbett v Corbett, paragraph 21 above).
There have been major social changes in the institution of
marriage since the adoption of the Convention as well as
dramatic changes brought about by developments in medicine and science in the field of transsexuality. The Court
has found above, under Article 8 of the Convention, that a
test of congruent biological factors can no longer be decisive in denying legal recognition to the change of gender
of a post-operative transsexual. There are other important
factors – the acceptance of the condition of gender identity
disorder by the medical professions and health authorities
within Contracting States, the provision of treatment
including surgery to assimilate the individual as closely as
possible to the gender in which they perceive that they
properly belong and the assumption by the transsexual of
the social role of the assigned gender. The Court would
also note that Article 9 of the recently adopted Charter of
Fundamental Rights of the European Union departs, no
doubt deliberately, from the wording of Article 12 of the
Convention in removing the reference to men and women
(see paragraph 58 above).

101 The
right under Article 8 to respect for private life does
not however subsume all the issues under Article 12,
where conditions imposed by national laws are accorded a
specific mention. The Court has therefore considered
whether the allocation of sex in national law to that registered at birth is a limitation impairing the very essence of
the right to marry in this case. In that regard, it finds that
it is artificial to assert that post-operative transsexuals
have not been deprived of the right to marry as, according
to law, they remain able to marry a person of their former
opposite sex. The applicant in this case lives as a woman,
is in a relationship with a man and would only wish to
marry a man. She has no possibility of doing so. In the
Court’s view, she may therefore claim that the very
essence of her right to marry has been infringed.

102 The
Court has not identified any other reason which would
prevent it from reaching this conclusion. The Government
have argued that in this sensitive area eligibility for marriage under national law should be left to the domestic
courts within the State’s margin of appreciation, adverting to the potential impact on already existing marriages
in which a transsexual is a partner. It appears however
from the opinions of the majority of the Court of Appeal
judgment in Bellinger v Bellinger that the domestic courts
tend to the view that the matter is best handled by the legislature, while the Government have no present intention
to introduce legislation (see paragraphs 52–53).
1739

103 Itthatmaythough
be noted from the materials submitted by Liberty
there is widespread acceptance of the marriage of transsexuals, fewer countries permit the marriage
of transsexuals in their assigned gender than recognise
the change of gender itself. The Court is not persuaded
however that this supports an argument for leaving the
matter entirely to the Contracting States as being within
their margin of appreciation. This would be tantamount to
finding that the range of options open to a Contracting
State included an effective bar on any exercise of the right
to marry. The margin of appreciation cannot extend so far.
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While it is for the Contracting State to determine inter
alia the conditions under which a person claiming legal
recognition as a transsexual establishes that gender reassignment has been properly effected or under which past
marriages cease to be valid and the formalities applicable
to future marriages (including, for example, the information to be furnished to intended spouses), the Court finds
no justification for barring the transsexual from enjoying
the right to marry under any circumstances.

104 The
Court concludes that there has been a breach of Article 12 of the Convention in the present case.
105 III.
Alleged violation of Article 14 of the Convention
The applicant also claimed a violation of Article 14 of the
Convention, which provides as follows:
‘The enjoyment of the rights and freedoms set forth in
this Convention shall be secured without discrimination
on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or
other status.’

106 The
applicant complained that the lack of legal recognition of her changed gender was the cause of numerous discriminatory experiences and prejudices. She referred in
particular to the fact that she could not claim her State
pension until she was 65 and to the fact that she could not
claim a ‘freedom pass’ to give her free travel in London, a
privilege which women were allowed to enjoy from the age
60 and men from the age of 65.

107 The
Government submitted that no issues arose which
were different from those addressed under Article 8 of the
Convention and that the complaints failed to disclose any
discrimination contrary to the above provision.

108 The
Court considers that the lack of legal recognition of
the change of gender of a post-operative transsexual lies
at the heart of the applicant’s complaints under Article 14
of the Convention. These issues have been examined
under Article 8 and resulted in the finding of a violation
of that provision. In the circumstances, the Court considers that no separate issue arises under Article 14 of the
Convention and makes no separate finding.

109 IV.
Alleged violation of Article 13 of the Convention
The applicant claimed a violation of Article 13 of the Convention, which provides as follows:
‘Everyone whose rights and freedoms as set forth in this
Convention are violated shall have an effective remedy
before a national authority notwithstanding that the
violation has been committed by persons acting in an
official capacity.’
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113 Having
found above that there have been violations of
Articles 8 and 12 of the Convention, the applicant’s complaints in this regard are without doubt arguable for the
purposes of Article 13 of the Convention. The case law of
the Convention institutions indicates, however, that Article 13 cannot be interpreted as requiring a remedy against
the state of domestic law, as otherwise the Court would be
imposing on Contracting States a requirement to incorporate the Convention (see the Young and James v the
United Kingdom judgment of 21 February 1986, Series A
no.98, p.48, paragraph 86). In so far therefore as no remedy existed in domestic law prior to 2 October 2000 when
the Human Rights Act 1998 took effect, the applicant’s
complaints fall foul of this principle. Following that date, it
would have been possible for the applicant to raise her
complaints before the domestic courts, which would have
had a range of possible redress available to them.

114 The
Court finds in the circumstances no breach of Article
13 of the Convention in the present case.
115 V.Article
Application of Article 41 of the Convention
41 of the Convention provides:
‘If the Court finds that there has been a violation of the
Convention or the Protocols thereto, and if the internal
law of the high contracting party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.’

116 A.TheDamage
applicant claimed pecuniary damage of a total of
£38,200. This represented a sum of £31,200 in respect of
the pension which she had been unable to claim at age 60
and £7,000 as the estimated value of the pensioner’s bus
pass which she had not been eligible to obtain. The applicant also claimed for non-pecuniary damage the sum of
£40,000 in respect of distress, anxiety and humiliation.

117 The
Government submitted that were the Court to find
any breach of the Convention this finding would of itself
be sufficient just satisfaction for the purposes of Article 41
of the Convention.

118 The
Court recalls that there must be a clear causal connection between the pecuniary damage claimed by the
applicant and the violation of the Convention and that this
may, in the appropriate case, include compensation in
respect of loss of earnings or other sources of income (see,
amongst other authorities, the Barberà, Messegué and
Jabardo v Spain judgment of 13 June 1994 (Article 50),
Series A no.285-C, pp.57–58, paragraphs 16–20; the Cakici
v Turkey judgment of 8 July 1999, Reports 1999-IV, paragraph 127).

110 The
applicant complained that she had no effective rem- 119 The Court observes that the applicant was unable to retire
at age 60 as other female employees were entitled and to
edy available to her in respect of the matters complained
of above.

111 The
Government submitted that no arguable breach of any
Convention right arose to engage the right to a remedy
under Article 13.
In any event, since 2 October 2000 when the Human
Rights Act 1998 came into force, the Convention rights
could be relied on in national courts and the applicant
would now have a remedy in a national court for any
breach of a Convention right.

obtain a state pension or to claim a bus pass for free travel.
The degree of financial detriment suffered as a result, if
any, is not clear-cut, however, as the applicant, though
perhaps not by choice, continued to work and to enjoy a
salary as a result. While it has adverted above to the difficulties and stresses of the applicant’s position as a postoperative transsexual, it would note that over the period
until 1998 similar issues were found to fall within the
United Kingdom’s margin of appreciation and that no
breach arose.

112 The
Court reiterates that Article 13 of the Convention 120 The Court has found that the situation, as it has evolved,
no longer falls within the United Kingdom’s margin of
guarantees the availability at the national level of a
remedy to enforce the substance of the Convention
rights and freedoms in whatever form they might happen to be secured in the domestic legal order. Its effect
is to require the provision of a domestic remedy to deal
with the substance of an ‘arguable complaint’ under the
Convention and to grant appropriate relief (see,
amongst other authorities, the Aksoy v Turkey judgment
of 25 September 1996, Reports 1996-VI, p.2286, paragraph 95).

appreciation. It will be for the United Kingdom Government in due course to implement such measures as it considers appropriate to fulfil its obligations to secure the
applicant’s, and other transsexuals’, right to respect for
private life and right to marry in compliance with this
judgment. While there is no doubt that the applicant has
suffered distress and anxiety in the past, it is the lack of
legal recognition of the gender reassignment of postoperative transsexuals which lies at the heart of the
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complaints in this application, the latest in a succession
of cases by other applicants raising the same issues. The
Court does not find it appropriate, therefore, to make an
award to this particular applicant. The finding of violation,
with the consequences which will ensue for the future,
may in these circumstances be regarded as constituting
just satisfaction.
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(a) concurring opinion of Mr Fischbach;
(b) partly dissenting opinion of Mr Türmen;
(c) partly dissenting opinion of Mrs Greve.

125 CONCURRING
OPINION OF JUDGE FISCHBACH
Even though I voted with the majority of the Court as concerns point 7 of the operative part of the judgment, I would
have preferred a fixed rate of default interest to have been set.

121 B.TheCosts
and expenses
applicant claims for legal costs and expenses £17,000 126 PARTLY DISSENTING OPINION OF JUDGE
for solicitors’ fees and £24,550 for the fees of senior and
TÜRMEN
junior counsel. Costs of travel to the Court hearing,
together with accommodation and other related expenses
were claimed in the sum of £2,822. This made a total of
£44,372.

As concerns default interest, I would have preferred, at
point 7 of the operative part of the judgment, for a fixed
rate to have been set.

dom and in particular as regarded the amount of £39,000
claimed in respect of the relatively recent period during
which the applicant’s current solicitors have been
instructed which would only relate to the consolidated
observations and the hearing before the Court.

paid.

127 PARTLY
DISSENTING OPINION OF JUDGE GREVE
In the present case I do not share the views of the major122 The
Government submitted that the sum appeared excesity of my colleagues concerning the default interest to be
sive in comparison to other cases from the United King128 There
is agreement among the judges that the euro is a
suitable reference currency for all awards under Article
41.

123 The
Court finds that the sums claimed by the applicant 129 The Court wants such awards paid promptly, and the
for legal costs and expenses, for which no detail has been
default interest rate is intended to be an incentive for
provided by way of hours of work and fee rates, are high
having regard to the level of complexity of, and procedures
adopted in, this case. Having regard to the sums granted
in other United Kingdom cases and taking into account
the sums of legal aid paid by the council of Europe, the
Court awards for this head 39,000, together with any
value-added tax that may be payable. The award is made
in euros, to be converted into pounds sterling at the date of
settlement, as the Court finds it appropriate that henceforth all just satisfaction awards made under Article 41 of
the Convention should in principle be based on the euro
as the reference currency.

124 C.AsDefault
interest
the award is expressed in euros to be converted into the
national currency at the date of settlement, the Court considers that the default interest rate should also reflect the
choice of the euro as the reference currency. It considers it
appropriate to take as the general rule that the rate of the
default interest to be paid on outstanding amounts
expressed in euro should be based on the marginal lending rate of the European Central Bank to which should be
added three percentage points.
For these reasons, the court
1. Holds unanimously that there has been a violation of
Article 8 of the Convention;
2. Holds unanimously that there has been a violation of
Article 12 of the Convention;
3. Holds unanimously that no separate issue arises
under Article 14 the Convention;
4. Holds unanimously that there has been no violation of
Article 13 of the Convention;
5. Holds unanimously that the finding of violation constitutes in itself sufficient just satisfaction for the nonpecuniary damage sustained by the applicant;
6. Holds unanimously that the respondent State is to
pay the applicant, within three months, 039,000 (thirtynine thousand euros) in respect of costs and expenses,
together with any value added tax that may be chargeable,
to be converted into pounds sterling at the date of settlement;
7. Holds by 15 votes to two that simple interest at a rate
equal to the marginal lending rate of the European Central Bank plus three percentage points shall be payable
from the expiry of the above-mentioned three months until
settlement;
8. Dismisses unanimously the remainder of the applicant’s claim for just satisfaction.
In accordance with Article 45 para. 2 of the Convention
and rule 74 para. 2 of the Rules of Court, the following separate opinions are annexed to this judgment:

prompt payment without it having a punitive character. So
far I fully agree.

130 Under
the Court’s new policy, awards are made in the
euro to be converted into national currencies at the day
of settlement. This means that in the present case the
applicant will suffer a loss in the value of her award if
her national currency, the pound sterling, continues to
gain strength vis-à-vis the euro. Conversion into
national currency first at the day of settlement in contradistinction to a conversion at the day of the judgment will favour applicants from the euro countries and
applicants that have national currencies on a par with
the euro, or weaker. All other applicants will suffer a
loss under the changed policy. This, in my opinion, conflicts with the provisions of Article 14 in combination
with Article 41.

131 Moreover,
it conflicts with the Court’s desire that the
awards shall to be as fair as possible, that is to maintain
the value of the award as accurately as possible.

132 The
latter objective is also the rationale for changing the
Court’s previous practice of using the default interest rate
in each member State as basis for the Court’s decision in
individual cases.

133 The
majority is attempting to secure that awards become
fair by using varying interest rates as they evolve throughout the period of default. The marginal lending rate used
by the European Central Bank (ECB) when lending money
overnight to commercial banks plus three percentage
points will be used. This will in the present case, as in
many other cases, give the applicant a lower default interest rate than the rate previously used by the Court, the
national default interest rate.

134 The
marginal lending rate is interest paid by banks to the
ECB, when they need quick emergency loans. That is, it is
a rate which forms the ceiling for the commercial money
market; and of little, if any, practical interest to most of
the applicants in the Court. The default interest rates provided for in each of the States parties to the Convention
for their part do reflect the situation in the national money
markets regarding the rates to be paid by applicants who
may have to opt for borrowing money while awaiting payment of an award of just satisfaction. For this reason
national default interest rates compensate the individuals
in a manner not secured by the new default interest rate
opted for by the Court’s majority.

135 Furthermore,
I believe that an applicant receiving an
award ought to be able to know herself the applicable
AB 587
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default interest rate. The marginal lending rate used by
the ECB when lending money overnight to commercial
banks is not easily available to all applicants in Europe.
The rate has been stable for quite some time, but if need
be it could be set on a weekly if not even daily basis.
Although it will be for the State to prove that it has
actually paid the applicant in compliance with the judgment, and for the Committee of Ministers in the council
of Europe to check that this is correct, I find this to be
an added bureaucratic procedure which makes it more
difficult for applicants to keep track themselves. At all
events, the basis on which the Court’s majority sets the
new default interest rate is removed from the actual
rate which an applicant, who needs to borrow money on
an interim basis while awaiting payment of the award
in a judgment, will have to pay. This is not compensated
by the new varying interest rate, and this rather
abstract search for fairness does not, in my opinion,
merit a potentially bureaucratic new procedure.
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Court of Appeal

Croft v Royal Mail Group pic (formerly Consignia pic)
[2003] EWCA Civ 1045
2003 June 10,11;
July 18

Pill, Jonathan Parker and Keene LJJ

Discrimination — Sex — Employment — Less favourable treatment — Employee
undergoing gender reassignment to female sex seeking use of female toilet —
Employer arranging use of toilet for disabled persons while applicant at preoperative stage — Whether unlawful discrimination — Allegation of harassment
by fellow employees — Whether employer liable — Sex Discrimination Act
1975, ss 41(3), 2.A, 81 (as inserted and amended by Sex Discrimination (Gender
Reassignment) Regulations 1999 (SI 1999/1102), reg z(i
The applicant had worked for her employers for over 10 years as a man when she
informed them that she intended to change to a female role and proposed a date when
she would start living and working as a female. Initially the applicant accepted that
she would use a toilet designated for disabled persons, though she wanted use of
n female toilet facilities appropriate to her recognised gender. Although the employers
were prepared to allow the applicant the use of the female toilet at some stage, she
was dissatisfied at their failure to set a firm date. The applicant also complained of
incidents of harassment by fellow employees and the employers took action to
remind any named employees of the seriousness of harassment and asked them to
stop. The applicant resigned stating that she considered herself constructively
dismissed. On her complaints of unfair dismissal and discrimination by the
£ employers contrary to section 2A of the Sex Discrimination Act 19751, t n e
employment tribunal held that, since the applicant was still of the male gender at
the relevant time, it did not amount to less favourable treatment for the employers to
deny her access to the female toilets. The tribunal further held that the employers had
taken such steps as were reasonably practicable to prevent harassment by employees,
for the purposes of establishing a defence under section 41(3), and it dismissed the
complaints. The Employment Appeal Tribunal dismissed the applicant's appeal,
F finding that the employers could not be held to be acting unlawfully when they had
provided adequate toilet facilities in a context where they were obliged to provide
separate facilities.
On appeal by the applicant—
Held, dismissing the appeal, (1) that, while section 2A of the Sex Discrimination
Act 1975 provided for a category of persons, which by virtue of section 82 included
persons at all stages of gender reassignment, who were not to be discriminated
C against, it did not follow that all such persons were immediately entitled to be treated
as members of the sex to which they aspired; that there had to be a period during
which, in relation to lavatories, the employer was entitled to make separate
arrangements for those undergoing the change, and what those arrangements were
inevitably depended on the circumstances; and that there was nothing unlawful,
having regard to the stage reached by the applicant, namely the step of embarking on
the "real life test", in requiring the use of separate facilities and relying on the unisex
" disabled toilet as being a sufficient facility (post, paras 42, 47, 48, 51, 52, 55, 73, 76,
77)1

Sex Discrimination Act 1975, s 2A, as inserted: see post, para 25.
841(3): see post, para 28.
S 82, as amended: see post, para 27.
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Bellinger v Bellinger (Lord Chancellor intervening) [2003] 2 AC 467, HL(E), A
Chief Constable of the West Yorkshire Police v A (No 2) [2003] ICR 161, CA and
Goodwin v United Kingdom (2002) 3 5 EHRR 447 considered.
(2) That the correct test under section 41(3) of the Sex Discrimination Act 1975
was to consider whether the employer took such steps as were reasonably practicable
to prevent employees from doing harassing acts; that, in considering whether an
action was reasonably practicable, it was permissible to take into account the extent
of the difference, if any, which the action was likely to make, since the employer was g
entitled to consider whether the time, effort and expense of suggested measures were
disproportionate to the result likely to be achieved; and that the tribunal had been
entitled to conclude that, at each stage, the employers had taken such steps as were
reasonably practicable to prevent the acts complained of (post, paras 61, 68,77).
Decision of the Employment Appeal Tribunal [2002] IRLR 851 affirmed.
The following cases are referred to in the judgment of Pill LJ:
Q
Bellinger v Bellinger (Lord Chancellor intervening) [2003] UKHL 21; [2003] 2 AC
467; [2003] 2 WLR 1174; [2003] 2 All ER 593, HL(E)
Canniffe v East Riding of Yorkshire Council [2000] IRLR 555, EAT
Chief Constable of the West Yorkshire Police v A (No 2) [2002] EWCA Civ 1584;
[2003] ICR 161; [2003] 1 All ER 255, CA
Goodwin v United Kingdom (2002) 3 5 EHRR 447
P vS (Case C-13/94) [1996] ICR 795; [1996] ECRI-2143, ECJ
D
R v Birmingham City Council, Ex p Equal Opportunities Commission [1989]
AC 1155; [1989] 2 WLR 520; [1989] 1 All ER 769, HL(E)
No additional cases were cited in argument.
APPEAL from the Employment Appeal Tribunal
By an originating application dated 1 July 1999 the applicant, Sarah
Croft, made complaints of unfair dismissal and sex discrimination against
her employer, Royal Mail (subsequently called Consignia pic), now called
Royal Mail Group pic. By a decision dated 5 June zooo the employment
tribunal at Leicester dismissed the claim of direct discrimination, found that
the applicant had suffered discrimination on the grounds of sex from fellow
employees but that the employer was not liable since it had taken such steps
as were reasonably practical to prevent the acts of discrimination, and it
dismissed the complaint of unfair dismissal. The Employment Appeal
Tribunal (Lindsay J (President), Ms G Mills and Mr R N Straker) on
30 September 2002 dismissed the applicant's appeal. The appeal tribunal
granted leave to appeal.
The applicant appealed on the grounds that the Employment Appeal
Tribunal erred in law in finding that (1) the applicant was not less favourably
treated in relation to her permitted use of toilet facilities by the employer;
(2) the applicant was not discriminated against with regard to the
requirement of medical information by the employer; (3) the employer was
not liable for the discrimination against the applicant by her fellow
employees; and (4) the applicant was not constructively dismissed by the
employer.

E

F

G

H

Dinah Rose for the applicant.
Paul Rose QC for the employers.
Cur adv vult
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18 July. The following judgments were handed down.

PILL LJ
1 This is an appeal against a decision of the Employment Appeal
Tribunal, Lindsay J (President) presiding, dismissing an appeal by Ms Sarah
Croft, the applicant, against a decision of an employment tribunal held at
Leicester and sent to the parties on 5 June 2000. The unanimous decision of
s
the tribunal was that the applicant's claim of direct sexual discrimination by
her employers, Royal Mail Group pic, failed and was dismissed. It was
further held that the applicant was discriminated against on the grounds of
her sex by employees of the employers but that there was no liability for
those acts in the employers as they had taken such steps as were reasonably
practicable to prevent the acts of discrimination. It was also held that the
C applicant was not dismissed by the employers and her claim of unfair
dismissal failed and was dismissed.
The facts

2 The applicant began her employment with the Post Office in March
1987. She was then a man and had been married and fathered three
children.
Her work involved driving a mail van to and from the Leicester
D
sorting office and to and from another centre. The applicant had for many
years had doubts about her sexuality and she sought medical advice in about
August 1997. A medical specialist expressed the opinion in January 1998
that the applicant had long-standing gender dysphoria with awareness of
female self-identity from an early age and regular cross-dressing. She was
counselled about the difficulties in changing gender role and because she still
f
wished to proceed was prescribed feminising hormones. In about April
1998 the applicant started to suggest to friends and colleagues that she was
proposing to change to a female role. On 20 July there was a meeting
attended by the operations manager to discuss the plans to be implemented.
It was recorded that the applicant proposed to attend work dressed as a
woman from 24 August onwards.
P
3 In view of the issues to be decided, it is necessary to quote the findings
of the tribunal, which they have set out with great care, in some detail:
"7. Prior to the meeting on 20 July there was some discussion between
various management representatives of the employers about how to deal
with the change. As the applicant had been at work for over 10 years as a
male and because the employers had experience, in another part of the
C
country, of a proposed walk out by other staff in a similar situation, it was
considered that the approach should be low key. At the meeting there was
the applicant, Mr De Marco [operations manager at Leicester] and
Ms Berry, the local personnel manager. The meeting was amicable. Both
sides appreciated that this was a difficult position. Prior to the meeting
the applicant had obtained a letter from her psychiatrist, which confirmed
that she was under his care for gender identity disorder, male to female
transsexualism. It confirmed that she would start living and working as a
female, which was part of her 'real life test' of living exclusively as a
woman to ensure that was the correct way to proceed. It was confirmed
that she was taking feminising and anti-male hormones. It was also
suggested that she would wish to be addressed by a female name and that
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it would be important that her colleagues were able to discuss various
matters which might arise and the applicant would be pleased to field any
questions as best she could."

A

The tribunal also found that at that meeting the applicant:
"did suggest that Press for Change, a pressure group for the interests of
transsexuals, might be able to assist and that she would be pleased to
discuss the position with any of her colleagues. Neither of those
proposals were taken up, as the employers were taking the low-key
approach."
4 The tribunal continued:
"8. At the meeting it was agreed that the applicant would speak
herself to her customers and there was no requirement at that stage for
the employers to become involved. It was agreed that at team briefings
employees would be notified of the applicant's change and that the
employers' harassment code would be stressed. Prior to the meeting the
applicant had discussed with Mr Capewell [line manager] the possibility
of using the disabled toilet. Mr De Marco and Ms Berry thought that was
a good idea. At the meeting the applicant suggested that she should use a
particular female toilet near the loading dock, but agreed that for the time
being she would use the disabled toilet. No timescale for the continued
use of the disabled toilet was discussed. The applicant was thinking in
terms of one to two months. The employers had no particular timescale
in mind, but considerably longer than that.
"9. Following the meeting the employers' records were altered to show
the applicant as female, using the name Nikki Simpson. She had a week
away from work and returned on 24 August in her female role. The team
briefings for that week included informing the staff that the applicant was
now to be treated as a woman and would be called Nikki Simpson. The
employers' harassment policy was stressed in that context to the
teams..."

C

£

5 The tribunal referred, at paragraph 10, to the issue which caused the F
problems:
" 1 0 . . . . As expected, when the applicant started working as a woman
from 24 August some of her colleagues complied with the change better
than others. Some still referred to her as 'he' or 'mate' and 'Nick',
whereas others called her 'Nikki' or 'she'. The issue, however, which was
easily the most important as far as the applicant was concerned was the
use of the toilets. The applicant wanted to live in every way as a woman.
In addition that was important to her 'real life test', whereby the
applicant needed to show that she was able to and wanted to live as a
woman, before taking further steps in relation to gender reassignment. At
the employers' Leicester operation, where the applicant worked, there
were a number of male and female toilets. The applicant wanted to use
the female toilets, but was prepared to use only a specifically designated
female toilet. She wanted to use the toilet nearest to the loading bay. At
this point there is a male and a female toilet. The female toilet has a single
locking cubicle and an area with a wash basin and mirror, where female
employees would often get changed and it incorporated female sanitary

c
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arrangements. Informal soundings of the staff had indicated that female
staff would not be happy with the applicant, who they had known as a
man for many years, using their facility. The disabled toilet and the other
male and female toilets were at the other side of the building near to the
reception area. To get to the disabled toilet from where the applicant was
usually working involved walking across the main sorting area. The
entrance to the disabled toilet was in the main reception area. The
applicant was unhappy at using the disabled toilet, when it was clear she
was not a disabled person and because its entrance was very public.
" n . On 2 October 1998 the applicant wrote a letter, which was given
to Mr Gaunt [line manager]. The applicant referred to the difficulties
with her name and said she would be happy to change her name
completely to avoid confusion. She said that she could cite other
examples of harassment, but it would serve no useful purpose to do so.
She then pointed out that, whilst she accepted it would not be practical
for her to use the male facilities given her appearance, she wished to use
the female toilets as being appropriate to her recognised gender. She
suggested that it should be pointed out in a very low-key manner how
hurtful and offensive derisory and thoughtless remarks could be.
"12. The applicant was then seen in a counselling interview by
Mr Capewell on 20 October (the applicant had a week's sickness in
between that and the letter of 2 October). It was explained that the local
management was seeking guidance on the issue of the use of toilets and
that she would in due course be told the position with written reasons
including any policy guidelines. The harassment in the workplace policy
was discussed, but the applicant did not wish to make use of that policy.
At that point the employers started to make inquiries of their other
regions to see what had happened in similar cases. The employers, who
have 160,000 employees, have had, including the applicant's, only five
cases of transsexuals seeking gender reassignment during their
employment. The information obtained suggested that others in the
position of the applicant had not been permitted to use the female toilets
elsewhere. The area personnel department obtained internal legal advice,
which was that, if the applicant had completed gender reassignment
including surgery, it would almost certainly be sexual discrimination to
prevent her using the female toilets. If she had not reached that stage, but
was currently dressing as a woman, it would be reasonable to use the
gender-neutral toilet. It was at this point that Mr Jones [area personnel
manager] became more involved and he took the view that the applicant's
current status should be established through a medical inquiry, to see
principally whether the applicant had or had not undergone surgery. If
she had not, there would be time to deal with any negative attitudes. He
was not aware of the letter from the applicant's doctor, which covered
most of the points, as it was not on her file and Ms Berry, who had seen
the letter, was no longer involved.
"13. At the beginning of November the applicant decided to change
her name to Sarah Croft in an effort to differentiate her position and stop
people calling her Nick. At the next appropriate team briefing the
workforce were told that they should now address the applicant as Sarah
Croft."
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6 The tribunal described the further discussions which took place. The A
position of Mr Jones was that the employers would be prepared to allow the
applicant to use the female toilet facilities but "how we move to this and
when we move to this is a key issue". He sought consent to approach the
applicant's medical advisers. The applicant said that she felt that was unfair,
as no one else had been asked to allow access to the records. The applicant
complained of an incident when other employees were simulating _
homosexual intercourse but she was not willing to give any names. In
evidence she stated that she felt that, if she gave names and disciplinary
action was taken against an individual, that was likely to cause her more
problems at work rather than less. Mr Gaunt reissued the harassment policy
at the next team briefing.
7 On 14 January 1999 Mr Jones again requested a consent form. That
was not forthcoming, the applicant expressing concern as to who would C
have access to the medical records and also that it would be expensive.
Mr Jones was unaware that there had been a letter from the applicant's
consultant. He said that all that was wanted was a report from her medical
adviser and the employers would pay.
8 The applicant continued at work and complained about comments
from three postmen, saying that "each time she walked past they would Q
make a comment or start to sing the theme song from the Full Monty 'You
Sexy Thing'". A manager spoke to the three men involved. They denied
making any such comments but were reminded of the seriousness of
harassment and asked to stop. They did stop and the applicant had no
further problems from those three people. She also complained that "people
were constantly referring to her as 'he, him, mate' etc". People were
constantly bringing her situation to the attention of new employees and ^
firms on her collection round.
9 On 26 January 1999 the applicant went off work suffering from stress
and depression. She rang Mr Capewell on 4 February to say:
"she no longer wanted to use the disabled toilet facilities as she felt this
was an obstacle to her gaining acceptance as a female. She said if she
could not use the female toilets, she would start using the male toilets.
The applicant confirmed to [the tribunal] that she did not want to use the
male toilets, but said this only in an attempt to force the Post Office to
permit her to use the female toilets."

F

10 On 10 February Mr Jones wrote to the applicant dealing with the
points she had raised. He suggested that forcing her change in status on
people would be counterproductive and she should be patient. He repeated
his request for a medical consent and said that he was fully prepared to
discuss matters by phone or by a visit.
11 A consent having been given, the employers' doctor made inquiries
and reported:
"the view expressed by the employers' doctor, Dr Searle, was that the
applicant should be allowed to use the female toilet facilities, if she was
now regarded as female from an external anatomical point of view. The
doctor does not appear to have had a reply from the applicant's
consultant, but did from the general practitioner confirming that she had
undergone feminising hormone treatment, was making good progress,
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was suffering from depression, which was understandable considering her
major life style change, but had not yet undergone gender reassignment
surgery, but that would be undertaken in the relatively near future. The
employers' doctor then reported to management confirming that the
applicant had received hormone treatment for her medical condition of
gender dysphoria, had not undergone surgery, but would do so in the
relatively near future. He expressed his opinion that it would be
appropriate at the present time for her to continue using the disabled
toilet, rather than the male or female toilets, but once she had undergone
the surgery, it would be appropriate for her to use the female toilets.
There is no evidence that Mr Jones had asked for Dr Searle's opinion
other than on medical issues. He was prepared to allow the applicant to
use the female toilets at an earlier stage than suggested by Dr Searle . . . "

12 On 24 March Mr Jones wrote to the applicant saying that it was not
considered that the time was right for her to use the female facilities and she
should continue using the disabled facility because her progress was not
sufficiently advanced. The applicant replied that she was going to return to
work on 12 April and that she intended to use the toilet facilities for her
gender. Mr Jones told her that the arrangements in place must continue. He
" said "please be in no doubt, if you insist on using the female toilets I feel we
would suspend you on no pay for clear insubordination". An officer of Press
for Change wrote to Mr Jones offering the services of the organisation to
resolve the issue. Mr Jones responded that he would not seek assistance at
that moment but the offer would be reconsidered as the issues were pursued.
The applicant returned to work for two days in April but then went off sick.
£
13 On 21 May the applicant returned to work. The team briefing
included a further reminder about the harassment policy. By letter the
applicant's solicitors requested that the applicant should be given a firm date
on which she could use the female toilets, no later than the end of June. They
suggested that arrangements be made for a representative of Press for
Change, a consultant psychiatrist experienced in gender dysphoria or some
other experienced individual to address the employees. Mr Jones replied on
^ 3 June stating that it had been agreed that the applicant would be allowed to
use the female facilities once a suitable period of communication and
consultation with the workforce had been undertaken. It was not possible to
put a fixed timescale on that, but arrangements had been made to discuss the
issues with the applicant. The employers took the view that, if employment
of specialist advice was needed, either Press for Change or a consultant
C psychiatrist would be employed. The employers were considering allowing
the applicant to use the female toilets at some stage, which Mr Jones had
preliminarily considered to be in about six months time, before final surgery.
14 The applicant presented a letter of resignation stating that she had
accepted the employers' repudiatory breach of contract and considered
herself to be constructively dismissed. It became clear that the contents of
Mr Jones's letter of 3 June were not something taken into account by her
when she did resign.
15 There was evidence that some of the female staff would be unhappy
sharing facilities with the applicant, particularly changing facilities. The
employers had a number of female employees from ethnic minorities who
had specific objections to sharing facilities with the applicant whom they
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had known as a man and who was still anatomically male. Mrs Parker, A
manager of one of the areas, accepted that use of a specific female toilet had
been raised by the applicant at the outset but had not been progressed.
Mr Jones was not even aware that the suggestion had been made. The
employers accepted that the applicant had suffered acts of harassment from
other employees in comments made suggesting that she was still male and
other hurtful asides. Apart from the incident dealt with by Mrs Parker, the _
applicant never gave the employers any details of anyone who was causing
her problems and never made any formal complaint asking for action to be
taken under the harassment procedure.
16 The tribunal noted that the main issue on the facts was "in relation
to how we assess the employers' actions". The tribunal referred to the
repeated and lengthy attack on Mr Jones at the hearing by Miss Rose,
counsel for the applicant, who tried, they held, to portray him not only as C
ignorant of transsexuality but as phobic towards transsexuals. The
tribunal's finding was:
"In successfully withstanding that battering Mr Jones satisfied us fully
that he was doing his best to resolve a difficult situation both for the
applicant and the rest of the workforce. Although motivation and
inferences are not really a relevant issue in this case, none of the points put D
forward to us by Miss Rose lead us to believe that there were antitranssexual feelings in Mr Jones or in other people at a management level
in the employers, although they undoubtedly saw the applicant's
transition as a problem."
Bellinger and the medical treatment
£
17 In Bellinger v Bellinger (Lord Chancellor intervening) [2003] 2 AC
467 the issue was whether a person can change the sex with which he or she
was born. The question arose in the context of the validity of a marriage;
two people, both born male, went through a ceremony of marriage one of
them having undergone treatment with a view to becoming a woman.
18 Lord Nicholls of Birkenhead's analysis of transsexuality and gender p
reassignment provides a very helpful background, if I may say so with
respect, against which the issues in the present case can be considered. Lord
Nicholls stated, at p 472:
"7. . . . Transsexual is the label given, not altogether happily, to a
person who has the misfortune to be born with physical characteristics
which are congruent but whose self-belief is incongruent. Transsexual Q
people are born with the anatomy of a person of one sex but with an
unshakeable belief or feeling that they are persons of the opposite sex . . .
It is now generally recognised as a psychiatric disorder, often known as
gender dysphoria or gender identity disorder. It can result in acute
psychological distress."
While treatment depends upon the severity of the condition and the
circumstances of the individual:
"8. . . . Ultimately the most that medical science can do in order to
alleviate the condition is, in appropriate cases, to rid the body of its
intensely disliked features and make it accord, as far as possible, with the

/•/
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anatomy craved. This is done by means of hormonal and other treatment
and major surgery, popularly known as a 'sex change' operation."
While the change of body can never be complete, "a normal body of one sex
can be altered so as to give the appearance of a normal body of the other
sex.": p 473, para 8.
19 Lord Nicholls identified what are typically four stages of treatment,
"9.. . . The four steps are psychiatric assessment, hormonal treatment,
a period of living as a member of the opposite sex subject to professional
supervision and therapy (the 'real life experience'), and finally, in suitable
cases, gender reassignment surgery."
20 Dealing with gender reassignment, Lord Nicholls first considered
biological criteria, at p 477:

£

"28. The distinction between male and female exists throughout the
animal world. It corresponds to the different roles played in the
reproductive process. A male produces sperm which fertilise the female's
eggs. In this country, as elsewhere, classification of a person as male or
female has long conferred a legal status. It confers a legal status, in that
legal as well as practical consequences follow from the recognition of a
person as male or female. The legal consequences affect many areas of
life, from marriage and family law to gender-specific crime and
competitive sport. It is not surprising, therefore, that society through its
laws decides what objective biological criteria should be applied when
categorising a person as male or female. Individuals cannot choose for
themselves whether they wish to be known or treated as male or female.
Self-definition is not acceptable. That would make nonsense of the
underlying biological basis of the distinction."

21 Having stated that the position had now changed with the advent of
gender reassignment treatment, Lord Nicholls continued, at pp 477-478:
"30. . . . Recognition of transsexualism as a psychiatric disorder has
been accompanied by the development of sophisticated techniques of
medical treatment. The anatomical appearance of the body can be
substantially altered, by forms of treatment which are permissible as well
as possible. It is in these changed circumstances that society is now facing
the question of how far it is prepared to go to alleviate the plight of the
small minority of people who suffer from this medical condition. Should
C
self-perceived gender be recognised?
"31. Recognition of gender reassignment will involve some blurring of
the normally accepted biological distinction between male and female.
Some blurring already exists, unavoidably, in the case of inter-sexual
persons. When assessing the gender of inter-sexual persons, matters
taken into account include self-perception and style of upbringing and
living. Recognition of gender reassignment will involve further blurring.
It will mean that in law a person who, unlike an inter-sexual person, had
all the biological characteristics of one sex at birth may subsequently be
treated as a member of the opposite sex.
"32. Thus the circumstances in which, and the purposes for which,
gender reassignment is recognised are matters of much importance.
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These are not easy questions. The circumstances of transsexual people
vary widely. The distinction between male and female is material in
widely differing contexts. The criteria appropriate for recognising selfperceived gender in one context, such as marriage, may not be
appropriate in another, such as competitive sport."
22 Lord Nicholls considered the difficulty in drawing the line marking
the transition from one sex to the other. Surgical intervention takes many
forms. Lord Nicholls stated, at p 479:

A

S

"41. But the problem is more fundamental than this. It is questionable
whether the successful completion of some sort of surgical intervention
should be an essential prerequisite to the recognition of gender
reassignment. If it were, individuals may find themselves coerced into
major surgical operations they otherwise would not have. But the aim of C
the surgery is to make the individual feel more comfortable with his or her
body, not to 'turn a man into a woman' or vice versa. As one medical
report has expressed it, a male to female transsexual person is no less a
woman for not having had surgery, or any more a woman for having had
it: see Secretary, Department of Social Security v SRA (1993) 118
ALR 4 6 7 ,477."
Q
23 Having stated, in para 42, that these are "deep waters", Lord
Nicholls concluded that the House was "not in a position to decide where
the demarcation line could sensibly or reasonably be drawn": p 479G,
para 43. Moreover, the recognition of gender reassignment for the purposes
of marriage is part of a wider problem which should be considered as a
whole and not dealt with in a piecemeal fashion, p 480:
"45. . . . The decision regarding recognition of gender reassignment
for the purpose of marriage cannot sensibly be made in isolation from a
decision on the like problem in other areas where a distinction is drawn
between people on the basis of gender. These areas include education,
child care, occupational qualifications, criminal law (gender-specific
offences), prison regulations, sport, the needs of decency, and birth
certificates."
Lord Nicholls, with whom the other members of the House agreed, declined
to make a declaration that the marriage was valid. The issues were
altogether ill-suited for determination by courts and court procedures and
were pre-eminently a matter for Parliament: p 478, para 37.
24 The treatment summarised by Lord Nicholls is described in more
detail in the standards of care promulgated by the Harry Benjamin
International Gender Dysphoria Association Inc. These are set out in a
document prepared by the Gender Identity Clinic at the Charing Cross
Hospital. There are first consultations with psychiatrists followed by
counselling and follow-up appointments. There may be a recommendation
for contra-sex hormone therapy, followed by a decision, if made, to
"continue in their transsexual ambitions and to begin to live in the opposite H
gender role". Paragraph 7 provides:
"The patient then attempts to fulfil a valid 'real life test' living full time
in the chosen gender role. The patient would need to demonstrate
acceptance by society in this role and improved social and psychological
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functioning. For one year of this two-year period the patient would need
to demonstrate acceptance and integration in society by being financially
independent in employment, or involved in full time education or
training. For some patients of limited psychological or social resources or
in places of very high unemployment our clinic might accept evidence of
significant employment in the voluntary sector."

B There then follow further consultations and a decision as to surgery. It is
clear that a period of several years is contemplated for the entire treatment.
Statutory code
25 Section 1 of the Sex Discrimination Act 1975 sets out the
circumstances in which a person discriminates against a woman and
C section 2 provides that section 1 is to be read as applying equally to the
treatment of men. Section 6(2) provides, amongst other things, that it is
unlawful for a person, in the case of a woman employed by him at an
establishment in Great Britain, to discriminate against her in the way he
affords her access to facilities or services or by refusing or deliberately
omitting to afford her access to them or by dismissing her, or subjecting her
to any other detriment. It is common ground that toilet facilities are
"facilities" within the meaning of the subsection. (I adopt the expression
"toilet facilities" because it was used by the tribunal.) Section 2A of the Act
was inserted by statutory instrument [the Sex Discrimination (Gender
Reassignment) Regulations 1999] as from 1 May 1999 but I approach the
case on the basis that it was in force at the material times. Subsection (1)
provides:
E

"A person ('A') discriminates against another person ('B') in any
circumstances relevant for the purposes of—(a) any provision of Part II"—
which includes section 6—". . . (c) . . . if he treats B less favourably than
he treats or would treat other persons, and does so on the ground that
B intends to undergo, is undergoing or has undergone gender
reassignment."
Subsection (5) provides:
"For the purposes of subsection (1), a provision mentioned in that
subsection framed with reference to discrimination against women shall
be treated as applying equally to the treatment of men with such
modifications as are requisite."

C

H

26 Section 5, an interpretation section, provides at subsection (3), as
amended by the Sex Discrimination (Indirect Discrimination and Burden
of Proof) Regulations 2001 (SI 2001/2660), regulation 8(1), and
regulation 2(2) of the 1999 Regulations:
"A comparison of the cases of persons of different sex or marital status
under section 1(1) or (2) or (3H1), or a comparison of the cases of persons
required for the purposes of section 2A, must be such that the relevant
circumstances in the one case are the same, or not materially different, in
the other."
Section 2A was inserted into the Act, and section 5(3) amended
consequentially, following the decision of the European Court of Justice in
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P v S (Case C-13/94) [1996] ICR 795. An employee at an educational
establishment told management that he intended to undergo gender
reassignment. He was given notice of dismissal. The court held that the
scope of Council Directive 76/207/EEC was not confined to discrimination
based on the fact that a person was of one or other sex but also extended to
discrimination arising from the gender reassignment of a person. The court
stated, at p 814:

A

D

"21. Such discrimination is based, essentially if not exclusively, on the
sex of the person concerned. Where a person is dismissed on the ground
that he or she intends to undergo, or has undergone, gender reassignment,
he or she is treated unfavourably by comparison with persons of the sex to
which he or she was deemed to belong before undergoing gender
reassignment.
"22. To tolerate such discrimination would be tantamount, as regards
such a person, to a failure to respect the dignity and freedom to which he
or she is entitled, and which the court has a duty to safeguard."
27 General interpretation provisions are set out at section 82 of the Act
and these include:
" 'gender reassignment' means a process which is undertaken under
medical supervision for the purpose of reassigning a person's sex by
changing physiological or other characteristics of sex, and includes any
part of such a process."
28

D

Section 41 provides:

"(1) Anything done by a person in the course of his employment shall
be treated for the purposes of this Act as done by his employer as well as
by him, whether or not it was done with the employer's knowledge or
approval.
"(2) Anything done by a person as agent for another person with the
authority (whether express or implied, and whether precedent or
subsequent) of that other person shall be treated for the purposes of this
Act as done by that other person as well as by him.
"(3) In proceedings brought under this Act against any person in
respect of an act alleged to have been done by an employee of his it shall
be a defence for that person to prove that he took such steps as were
reasonably practicable to prevent the employee from doing that act, or
from doing in the course of his employment acts of that description."
Submissions
29 Each of the parties first takes what the other categorises as an
extreme position and then explores possible middle ground. For the
applicant Miss Rose submitted that it is unlawful for an employer to refuse
to allow a pre-operative transsexual to the female sex, who presents with a
female gender, to use the female toilets in the factory or, alternatively, to
require her to use only a unisex toilet. Save in the exceptional circumstances
contemplated in the legislation (which do not exist in this case), anatomical
or biological sex was of no concern to the employer. The employer's only
concern was with social gender, that is the sex in which employees present
themselves, provided they are in good faith in seeking the change of sex. It
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was inappropriate to apply in the social context of the workplace a test
appropriate to the intimate context of marriage. A person who lives and
dresses as a woman, has changed her name to a female name, and sounds
and looks like a woman must be treated in the workplace as a woman.
There is no room for intrusive medical examination. Biological sex should
remain private and there was no need for the employer to be informed of it.
30 Where there was a lack of congruence between sex and gender, the
employer should have regard to gender, it was submitted, and if a
transsexual employee is denied the right to be treated in her chosen gender
there is sex discrimination within the meaning of the Act. There is true
equality only if a person living as a woman is treated as a woman.
31 Miss Rose took the example of a workplace where men wear one
type of uniform and women another. There would be sex discrimination if
an employee presenting as a woman was required to wear the male uniform.
32 If her primary submission was not accepted, Miss Rose went on to
submit that any flexibility, or discretion, given to employers in deciding
when the transsexual can use the toilets of the sex to which she or he aspires
is a narrow one. A refusal could be justified only strictly and in the short
term. The applicant presented as a female in August 1998 and consent had
still not been given by May 1999. Even then, a fixed timescale was not
provided. No consideration had been given to the suggestion that the
applicant should use a single designated female toilet. While not removing,
that would have reduced significantly the problems of stigmatisation and
isolation and would have reassured other employees. The more serious
interference in the applicant's right that occurred was disproportionate to
the circumstances, it was submitted.
33 For the employers Mr Rose first submitted that it is necessary to
identify the treatment complained of. The complaint, as found as a fact by
the tribunal, was a refusal to permit the applicant access to the female toilets.
The tribunal drew attention to the applicant's evidence that it would not be
practicable for her to use male facilities given her appearance. They found
that her suggestion that she would start using the male toilets was said "only
in an attempt to force the Post Office to permit her to use the female toilets".
The tribunal concluded, at paragraph 48:
"Although the applicant at one point said that she would use the male
toilets, if the position was not resolved, she accepted that she did not in
fact wish to use them and was only using that as a threat to try to force the
employers into agreeing she could use the female toilets. It cannot be less
favourable treatment to deny someone access to facilities that they do not
want to use. It would be a completely different matter if the applicant had
been denied access to the male toilets, if she had really wanted to use
them."
The tribunal later reaffirmed (paragraph 61) that the use of the female toilets
was "the issue that she wanted resolved; it was to her the fundamental and
prime issue".
34 Mr Rose drew attention to the particular problem posed by toilet
facilities. The introduction in section 2.A of the 1975 Act °f a category of
persons who must not be treated less favourably than other persons does not
in most contexts present a problem but in the context of toilet facilities it
presents a practical and legal problem because a distinction must be made
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between men and women in toilets and separate facilities must be provided. A
Indeed, Council Directive 89/654/EEC (OJ 1989, L393, p 1) stipulates at
Annex II, paragraph 13.2.3, that "Provision must be made for separate
lavatories or separate use of lavatories for men and women" (carried into
domestic law by the Workplace (Health, Safety and Welfare) Regulations
1992 (SI 1992/3004), regulation 20). The introduction of a category of
persons in section 2A of the 1975 Act did not alter the dichotomy between g
men and women recognised in sections 1 and 2. With reference to toilet
facilities, it is first necessary to determine to which sex the applicant
belonged and then to decide whether the applicant was treated less
favourably than others of that sex, it was submitted. That was the approach
adopted by this court in Chief Constable of the West Yorkshire Police v
A (No 2) [2003] ICR 161. Kennedy LJ stated, at p 169, para 13, that it was
necessary to decide first what is "the applicant's legal gender". There had c
been gender reassignment surgery in that case and the court concluded that
the applicant had become female.
35 Counsel referred to the decision of the European Court of Human
Rights in Goodwin v United Kingdom (2002) 35 EHRR 447 delivered on
11 July 2002. The issue was as to the status of fully achieved and postoperative transsexuals: p 477, para 91. The court held, at p 476, para 90, D
that the "unsatisfactory situation [in domestic law] in which post-operative
transsexuals live in an intermediate zone (as) not quite one gender or the
other is no longer sustainable". In the Chief Constable of the West Yorkshire
Police case Kennedy LJ stated that it was in the light of the Goodwin case
that it was no longer possible, in the context of employment, to regard the
applicant as other than female.
36 In Bellinger v Bellinger (Lord Chancellor intervening) [2003] 2 AC E
467, for reasons which he set out in detail, Lord Nicholls stated that, while
the House of Lords was prepared to make a declaration of incompatibility in
the light of the Goodwin case, the House was not prepared to lay down what
pre-conditions should be satisfied before recognition is given to a transsexual
person's acquired gender. In the light of that finding Mr Rose expressed
doubt as to whether this court in the Chief Constable of the West Yorkshire F
Police case should have been prepared to apply the Goodwin case as
Kennedy LJ thought appropriate. It is not necessary to decide that question
in order to determine the present appeal or to consider in more detail the
approach to Goodwin in the Bellinger case. Mr Rose's submission was that
in all three cases the courts concerned were dealing with a post-operative
transsexual and treated that stage in the process, and not the assumption of a
gender, as the decisive factor. Moreover, importance was attached to a
determination of the sex to which the party belonged. The applicant was
still in law a man and, as in the case of any other man, there was no sexual
discrimination in not permitting the use of the female toilets. Mr Rose
further commented that the comparison made in P v S (Case C-13/94)
[1996] ICR 795 was with persons of the sex to which the applicant belonged
before undergoing gender reassignment.
H
Comment
37 The employment tribunal accepted Mr Rose's primary submission.
They stated, at paragraph 4 5:
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"The issue which has not been resolved by any earlier case is when the
change of sex occurs. It is essential for the decision we have to make in
terms of what toilet facilities are available to this applicant that we make
a determination as to at what point in law does a transsexual, who was
classed as male for the purposes of the Sex Discrimination Act 1975,
become female for the purposes of the Act. Although the process is
referred to as transition there cannot be a transitional state of a third sex
and the point of change has to be established. It could be when a
transsexual is born, when the decision to seek medical advice is taken,
when the person changes to a different social gender or when the change is
completed by the final operative treatment."

The tribunal referred to the statement of the Advocate General in P v S
describing the applicant in that case as female, at p 802: "I do so regardless
c
not only of her original sex (male) as it appears on her birth certificate, but
also of the moment at which, as a result of the final- surgical operation, she
actually changed her physical sex." The tribunal held that "a male to female
transsexual changes gender for the purpose of the Sex Discrimination Act
1975 when the final operation to change the physical characteristics is
performed" and that at the material time: "For the purposes of the Sex
D
Discrimination Act 1975 as applied in accordance with the Directive the
applicant was a male."
38 The primary submissions of both parties are, as Mr Rose put it,
counterintuitive. It produces a surprising result if the applicant, at the
material time, could be required to use a male toilet, but, submitted Mr Rose,
it is no less counterintuitive to find that a person who is anatomically male
£ must be treated, for toileting purposes, as female, if she asserts a female role.
Avoyeur or transvestite might do that. Mr Rose relied upon the view of Lord
Hope of Craighead in the Bellinger case [2003] 2 AC 467, 485, para 62 that
a distinction has to be drawn between pre-operative and post-operative
transsexuals:
p

"Any attempt to enlarge its meaning"—the meaning of the word
"male" in this context—"would be bound to lead to difficulty, as there is
no single agreed criterion by which it could be determined whether or not
a transsexual was sufficiently 'male' for the purpose of entering into a
valid marriage ceremony."

Lord Hobhouse of Woodborough stated, at p 489, para 76: "There are
cogent arguments against adopting any specific criterion" when deciding
C "how far the person must go in order to qualify as a transsexual".
39 Accepting that it is for Parliament to lay down the test of sexuality as
provided in Bellinger v Bellinger [2003] 2 AC 467, the court has to consider
a current and practical problem about the use of lavatories. Pending any
action by Parliament, the court must attempt to resolve the question and
I agree with the submission of Mr Rose about the unattractiveness of the
primary submission of each party. To hold that the applicant must still use
the male toilets is no less unacceptable than allowing a person, who has been
known to the female workforce as a man for many years and has male
genitals, an immediate right to use the female toilets. While the good faith of
the applicant in this case in wishing to be a woman is not in doubt, the
gender test is open to abuse and, quite apart from that, what Lord Nicholls
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described as self-definition presents a serious practical problem in this
context.
40 In the Goodwin case 35 EHRR 447 the magnitude of the decision
taken by the transsexual is underlined, at p 474, para 81:
"Nor, given the numerous and painful interventions involved in such
surgery and the level of commitment and conviction required to achieve a
change in social gender role, can it be suggested that there is anything
arbitrary or capricious in the decision taken by a person to undergo
gender reassignment."

A

e

At p 477, para 91 the court considered the possible consequences of a change
to the status of transsexuals and stated:
"the court considers that society may reasonably be expected to
tolerate a certain inconvenience to enable individuals to live in dignity
and worth in accordance with the sexual identity chosen by them at great
personal cost."
41 The court's general approach was stated, atp 476, para 90:
"None the less, the very essence of the Convention is respect for human
dignity and human freedom. Under article 8 of the Convention in
particular, where the notion of personal autonomy is an important
principle underlying the interpretation of its guarantees, protection is
given to the personal sphere of each individual, including the right to
establish details of their identity as individual human beings. (See, inter
alia, Pretty v United Kingdom (2002) 3 5 EHRR 1,36, para 62; Mikulic v
Croatia, App No 53176/99, 7 February 2002, para 53). In the twentyfirst century the right of transsexuals to personal development and to
physical and moral security in the full sense enjoyed by others in society
cannot be regarded as a matter of controversy requiring the lapse of time
to cast clearer light on the issues involved. In short, the unsatisfactory
situation in which post-operative transsexuals live in an intermediate
zone as not quite one gender or the other is no longer sustainable."
But, as Mr Rose underlined, that was stated in the context of post-operative
transsexuals and not in the present context. Moreover, the House of Lords
in the Bellinger case has not fully accepted the reasoning in Goodwin: [2003]
2 AC 467,476, para 24 per Lord Nicholls.

o

E

F

Conclusions
42 I find the primary arguments of both parties to be unacceptable. The C
jurisprudence of the European Court of Human Rights, reflected in
section 2A and section 5(3) of the 1975 Act, as amended, does provide for a
category of persons who are not to be discriminated against. By virtue of the
definition in section 82 of the Act, the category includes persons at all stages
of gender reassignment under medical supervision but it does not follow that
all such persons are entitled immediately to be treated as members of the sex
to which they aspire. Nor does it follow that, until the final stage is reached,
they can necessarily be required, in relation to lavatories, to behave as if they
were not undergoing gender reassignment. Given the unacceptability of
either approach the court must consider what amounts to less favourable
treatment in the context of a person within the definition in section 82 and
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A whether any such less favourable treatment is on the ground that the
applicant is undergoing gender reassignment.
43 The basic points are: (i) at the material time the applicant was a
transsexual; (ii) she had reached the stage of gender reassignment where she
had begun, but not long begun, to present as a woman attempting a "real life
test"; (iii) the applicant was in good faith in wishing to become female.
44 The finding of the Employment Appeal Tribunal [2002] IRLR 851,
858, para 60, was:

D

"[The employer] could, not unfavourably, bar her use of the female
facilities as she was known to him not at law to be, nor was believed to be,
female. He had thus no need, under the workplace provisions, to provide
any further or other facilities for her. Common decency, though, suggests
that he should provide something for her. He suggested the use of the
gender-neutral disabled facilities. She agreed. We fail to see how the
employer is to be held to be acting unlawfully when he provides
something by way of adequate sanitary facilities in a context in which it
has become impossible for him to treat a complainant as are all his other
employees, when there is strictly no workplace requirement for him to do
anything further and where allowing her to use the female facilities would
breach the separateness which the workplace provisions require."

45 Miss Rose submitted that the applicant has been treated differently
from comparable employees of both sexes in that she has been refused access
to the toilets appropriate to her social gender and required to use only a
unisex disabled toilet. She has been deprived of a choice valued by her: R v
Birmingham City Council, Ex p Equal Opportunities Commission [1989]
E AC 1155, 1193 per Lord Goff of Chieveley. She is deprived of the option
of using the female toilets. Unlike indirect discrimination, direct
discrimination such as this cannot be justified under the statute.
46 I do not accept that the employers can escape liability on the basis
that the applicant was at the material time a man and that a prohibition on
the use of the female toilets meant that she was treated no differently from
other men. Transsexuals have been recognised by statute, not as a third sex,
but as a group who must not be discriminated against as such. That involves
not only providing members of the group with toilet facilities no less
commodious than other toilets but considering whether the transsexual
should be granted the choice she seeks. I would accept, applying the
statement of Lord Nicholls in the Bellinger case [2003] 2 AC 467, 479,
para 41, and the Goodwin case 35 EHRR 447, 476, para 90, that a
C permanent refusal to refuse that choice to someone presenting to the world
as a woman could be an act of discrimination even if the person had not
undergone the final surgical intervention.
47 However, I do not accept that a formerly male employee can, by
presenting as female, necessarily and immediately assert the right to use
female toilets. The status of transsexual does not automatically entitle the
employee to be treated as a woman, with respect to toilet facilities. The right
does not arise automatically but it is acquired by making progress in the
procedure described by Lord Nicholls. The tribunal has to make a judgment
as to when the employee becomes a woman and entitled to the same facilities
as other women though that judgment must have regard to the applicant's
self-definition and cannot be determined by the views of other employees.
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48 The employee did not have less favourable treatment than a man,
who could not claim to use the female toilets. The employee is not being
treated less favourably than other women employees unless and until the
employee can establish that she should be treated as a woman. The court
should have regard to the particular difficulties which arise with respect to
toilet facilities, the obligation and the need for separate facilities for men and
women, and the fact that acquiring the status of a transsexual does not carry
with it the right to choose which toilets to use.
49 With respect to other facilities the employee's self-definition may be
a very important factor in determining the sex in which the employee is
entitled to be treated. In the case of toilet facilities, for reasons given, it is
less important and the employer is not bound by it when making a judgment
as to when the change has occurred.
50 For most purposes section 2A of the 1975 Act permits a clear
application. With respect to toilet facilities, there is a problem in that
separate facilities for men and women have to be provided. Transsexuals are
not a third sex. In any event, providing a third set of toilets for transsexuals
would not solve the problem about which the applicant complains. She
presents as a female and wishes to use the female toilets. The employers
submitted that anatomically she is male and cannot complain if she is not
permitted to use the female toilets.
51 The applicant has reached a stage of gender reassignment at which
the problems of recognition, analysed by Lord Nicholls in Bellinger v
Bellinger [2003] 2 AC 467, are difficult to solve and particularly with respect
to toilet facilities, for reasons already given. The choice claimed is different
from the choice of schools considered in R v Birmingham City Council,
Ex p Equal Opportunities Commission [1989] AC 115 5 because toilet
facilities are necessarily sexually based. Presentation as a female does not
necessarily make the applicant a female entitled to use female toilet facilities.
Such presentation does not enable her to claim sexual discrimination
because she is not permitted to exercise a female's right to use the female
lavatories (as a male's to use the male lavatories). Moreover, she is not
discriminated against "on the ground" that she is undergoing gender
reassignment. The toilet facilities are accepted to be adequate; it is the label
they are given which is claimed to be unacceptable. Statute recognises the
existence of a category of persons undergoing gender reassignment which
includes the applicant, but that very recognition militates against her being
entitled automatically to claim that, as well as being transsexual, she is a
female entitled to all the choices which females have. It is, in my judgment,
inherent in a situation in which two sets of facilities, male and female, are
required and in which a category of persons changing from one sex to the
other is recognised, that there must be a period during which the employer is
entitled to make separate arrangements for those undergoing the change.
52 What those arrangements are must inevitably depend on the
circumstances and both employer and employee must recognise the
difficulties involved and act reasonably to overcome them. The employer
must respect the dignity and freedom ofthe employee (Pv S [1996] ICR 795,
814, para 22) and must enable the employee "to live in dignity and worth"
(Goodwin 35 EHRR 447, 477, para 91). However, I see nothing unlawful,
having regard to the stage reached by the applicant—that is the step of
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embarking on the "real life test" expected by doctors usually to last for two
years—in requiring the use of separate facilities.
53 The moment at which a person in the applicant's position is entitled
to use female toilets depends on all the circumstances, including her conduct
and that of the employers. The employers must take into account the stage
reached in treatment, including the employee's own assessment and
presentation. They are entitled to take into account, though not to be
governed by, the susceptibilities of other members of the workforce. She
must not be treated less favourably than other employed transsexuals but
that is not in issue in this case. Her complaint is that being treated less
favourably than the female workforce requires prior determination of the
question whether she is entitled to be treated as a female, an approach
reinforced by the statutory recognition of the existence of transsexuals.
54 Applying that test to the facts set out by the tribunal, the employers
were not, in my judgment, guilty of direct discrimination against the
applicant. While I do not agree with the test applied by the tribunal, I agree
with their conclusion and that of the appeal tribunal. In referring to the
impossibility of the employer treating the applicant as all his other
employees, the appeal tribunal appear to me to be following an approach
similar to mine. I would accept the finding of fact of the employment
tribunal that a claim to use the male toilets did not on the facts arise but,
even if it did, a refusal would not, on the test I have adopted, have amounted
to a breach of the 1975 Act.
55 I accept the submission of Mr Rose that the measures taken by the
employers were appropriate ones in the circumstances. They were entitled,
for a period of time, to rely on the unisex disabled toilet as being a sufficient
facility. They maintained a flexible approach and it was not unreasonable,
in the circumstances, to decline to give a firm date, no later than the end of
June, by which the applicant could use the female toilets. The applicant was
away from work (apart from two days) from 26 January 1999 until 21 May
1999 and the June deadline was sought to be imposed within three days of
her return. The real life test described in the document of the Gender
Identity Clinic, put to the court by Miss Rose as an agreed document, plainly
contemplates a substantial period of time for a valid "real life test", living
full time in the chosen gender role, and the time had not come when the
employers were obliged to permit the applicant to use the female toilets. The
approach of Mr Jones, during the relevant period, as found by the tribunal,
was a responsible one and did not place the employers in breach of the Act.
56 Stress has been placed before this court on the possibility of a specific
female toilet being assigned to the applicant rather than the unisex disabled
toilet. Whether that would have improved the position is questionable. Its
location may have made things easier for the applicant but it would not have
solved the "labelling" problem and may indeed have highlighted it. It would
not have been straightforward, as the tribunal found at paragraph 10.
Moreover, the applicant had initially agreed with the low key approach and
to using the disabled toilet for a time. The approach by way of the
designated female toilet approach was not pursued by her, or on her behalf,
and Mr Jones, who took an active part in discussions from a comparatively
early stage, was not made aware of it.
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Section 41
57 The tribunal found that there were acts of discrimination by
employees but that the employers had a statutory defence. It was submitted
by Miss Rose that on the evidence the employers did not establish the
defence, provided under section 41(3) of the 1975 Act, that they took such
steps as were reasonably practicable to prevent the employees from doing in
the course of their employment acts of that description. It was submitted
that the tribunal misapplied the statutory test. Reliance was placed on the
decision of the appeal tribunal, Burton J presiding, in Canniffe v East Riding
of Yorkshire Council [2000] IRLR 555. Burton J stated, at p 558, para 14:

A

g

"We are satisfied that the proper approach is: (1) to identify whether
the respondent took any steps at all to prevent the employee, for where it
is vicariously liable, from doing the act or acts complained of in the course Q
of his employment; (z) having identified what steps, if any, they took to
consider whether there were any further acts, that they could have taken,
which were reasonably practicable. The question as to whether the doing
of any such acts would in fact have been successful in preventing the acts
of discrimination in question may be worth addressing, and may be
interesting to address, but are not determinative either way. On the one
hand, the employer, if he takes steps which are reasonably practicable,
will not be inculpated if those steps are not successful; indeed, the matter
would not be before the court if the steps had been successful, and so the
whole availability of the defence suggests the necessity that someone will
have committed the act of discrimination, notwithstanding the taking of
reasonable steps; but on the other hand, the employer will not be
exculpated if it has not taken reasonable steps simply because if he had £
taken those reasonable steps they would not have led anywhere or
achieved anything or in fact prevented anything from occurring."
58 The tribunal were in error, it was submitted, in having regard to the
effect, or lack of effect, of possible measures rather than considering whether
those measures were reasonably practicable. It was also submitted that the
finding of fact on this issue was perverse.
F
59 The tribunal, having set out the issue, continued:
"55. The two main points given by the applicant for saying that the
employers did not do everything reasonably practicable was that the
employers did not amend their harassment policy to refer to transsexuals
and did not become involved in an education programme to explain to the
rest of the workforce what was involved in a transsexual transition. We
do not consider that either action would have had more than at most a
marginal effect on the employees, who were causing the applicant the
type of harassment suggested. On several occasions throughout the
process the employers drew attention to their harassment policy and
particularly during the week when the applicant returned to work as a
woman. The managers certainly understood that the policy related to
acts against the applicant. We heard no evidence to suggest that any
employees were under any misapprehension that harassment of the
applicant was unacceptable to the employers. Similarly whilst education
of the workforce would have been useful for an understanding of the
processes the applicant was going through, it is unlikely that it would

c
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have had any significant effect on those who found it difficult to come to
terms with the fact that the applicant, who had been a man, was now a
woman.
"56. The step which the employers did take was that when the
applicant indicated she wished to be known as a woman and to be dealt
with as a woman, they met with her and agreed that that should be the
case. All her records, so far as the employers were concerned, were
changed in the way she wanted. The workforce was told that she was
now to be seen as a woman and addressed as a woman, both when she
first started living as a woman and when she changed her name to Sarah
Croft. The employers stressed their harassment policy to the workforce
on a number of occasions. That referred to sex and sexual orientation
and in our view the workforce could not have been in any doubt that a
transsexual was covered by that expression, even though transsexualism
has a more defined meaning. The employers deliberately used a low-key
approach in order to avoid problems, which to some extent were seen as
inevitable. Apart from the point of principle over use of the toilets, the
applicant's approach was very much the same. She was fully aware of the
harassment policy, which was repeated to her whenever she indicated
she had a problem. She did not wish to take action against named
individuals, because she felt that could be counter productive. Her wish,
like the employers, was that in time people would come to accept the
factual position. On the only occasion when the applicant did name
people to Mrs Parker, even though that was an informal comment, action
was taken and the people spoken to did not harass the applicant any
further.
"57. The delays in the case largely relate to the issue of which toilets
the applicant could use and were not related to the harassment questions.
The reasons for those delays are varied. It clearly did not help that this
was an issue which the local management required input from the area in
the form of Mr Jones, who himself required input from headquarter
advisers and the legal department. The fact that Mr Jones did not know
the employers had received a report from the applicant's doctor and was,
as a result, pursuing the need to obtain information from the doctor and
the applicant's desire not to give that information contributed to the
delay. The fact that the applicant was away from work for a long time in
1999 also was a contributory factor. There was undoubtedly ambiguity
in a number of Mr Jones's letters and his failure to talk directly to the
applicant and hers to contact him directly added to the delay in resolving
the problems, particularly of the use of the toilets. Whilst with the benefit
of hindsight there are alternative actions which could have been taken, we
consider the steps taken by the employers were reasonably practicable to
prevent the acts of harassment, which is the act of discrimination by the
employees. Accordingly we are satisfied that the employers are not liable
for those acts of [their] employees."
60 Reference was thus made to the two complaints on behalf of the
applicant, first, the failure by the employers to amend their harassment
policy and, secondly, failure to become involved in an educational
programme. While the tribunal go on to refer to the effect, or lack of effect,
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of the alleged failures, they do set out in detail the measures taken by the A
employers and put them in the context of the situation existing.
61 The tribunal did, in my judgment, make the correct assessment
under section 41(3), that is to consider whether the employers took such
steps as were reasonably practicable to prevent employees from doing
harassing acts, though the statutory test was not stated with precision. The
conclusion that the defence was made out was, in my judgment, justified in
the circumstances. I agree that a consideration of the likely effect, or lack of
effect, of any action it was submitted the employers should have taken is not
the sole criterion by which that action is to be judged in this context. In
considering whether an action is reasonably practicable, within the meaning
of the subsection, it is however permissible to take into account the extent of
the difference, if any, which the action is likely to make. The concept of
reasonable practicability is well known to the law and it does entitle the c
employer in this context to consider whether the time, effort and expense of
the suggested measures are disproportionate to the result likely to be
achieved. The tribunal were entitled to conclude that, at each stage, the
employers did take such steps as were reasonably practicable to prevent the
acts complained of.
62 Miss Rose submitted that once there were steps which the tribunal
found could have been taken it was no defence to claim that taking them
would have had at most a marginal effect. Secondly, there was no evidence
to support the conclusion that the effect would have been at most marginal.
The evidence, including that of Mr Gaunt, to which we have been referred,
entitled the tribunal to make the finding they did and the lack of significant
effect which they found the proposed steps would have had was a factor
relevant to the reasonable practicability test.
E
63 If Burton J was adopting a different approach in the Canniffe case
[2000] IRLR 555, I respectfully disagree. In the concluding part of
paragraph 14 of his judgment, however, the part relied on by the applicant,
Burton J does twice refer to "reasonable steps". In considering what steps
are reasonable in the circumstances, it is legitimate to consider the effect they
are likely to have. Steps which require time, trouble and expense, and which
may be counterproductive given an agreed low-key approach, may not be F
reasonable steps if, on an assessment, they are likely to achieve little or
nothing.
Requirement of medical information
64 There were misunderstandings about the employers' requests for
medical information and that was unfortunate. In fact the information C
sought, as was accepted on behalf of the applicant, was only as to the
applicant's external anatomical appearance and whether she had undergone
gender reassignment surgery. The claim that the request for information was
discriminatory runs in parallel with, and falls with, the submission that the
question of the applicant's anatomical sex was irrelevant and that it was the
gender she presented which was the only consideration.
65 In my judgment, anatomical sex was a factor relevant to the
decisions the employers had to make and the request for information was
relevant to the decision-maker's task. It was not discriminatory.
Circumstances could arise in which any employee might reasonably be asked
for proof of anatomical sex. The tribunal found:
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"The only information that was passed on by the doctors to the
management was information which the applicant, on her own case, had
already provided and was content to provide i e that she was undergoing
hormone treatment and had not yet undergone surgery."
I agree with both tribunals that neither the request for medical information
nor the way in which the request was handled provide the basis for a
discrimination claim.
Constructive dismissal

C

66 It follows from the above that there was no conduct by the
employers which, upon her resignation, gave rise to a constructive dismissal.
67 I would dismiss the appeal.

JONATHAN PARKER LJ
68 I agree that this appeal should be dismissed, for the reasons which
Pill LJ has given.
69 The instant case provides a clear illustration of the difficulties to
which the application of the statutory test of discrimination on grounds of
Q gender reassignment in section 2A of the 1975 Act gives rise where (a) the
applicant is a person who "is undergoing" (as opposed to a person who "has
undergone") "gender reassignment", and (b) the discrimination complained
of relates to access to facilities which the employer is required by law to
segregate as between men and women.
70 Section 2A(i) provides, so far as material for present purposes, that
"A" discriminates against "B": "if he treats B less favourably than he
treats . . . other persons . . . on the ground that B . . . is undergoing . . .
gender reassignment".
71 The application of this provision to the facts of the instant case raises
three questions. The first is: who are the "other persons" with whose
treatment the applicant's treatment is to be compared? In other words: who
are the comparators? The second question is whether the employer has
F treated the applicant "less favourably" than it has treated the comparators.
The third question is whether it has done so on the ground that the applicant
is undergoing gender reassignment. In the instant case the third question
answers itself.
72 As to the first question Mr Rose's primary submission was that it is
necessary to determine to which sex the applicant belongs, since the proper
Q comparators are other employees of the employers who are also members of
that sex. I agree with Pill LJ that that submission is to be rejected. In the
context of access to lavatory facilities, which are necessarily segregated on
grounds of sex, such an approach seems to me to make little sense where, as
in the instant case, the applicant is undergoing gender reassignment. It
seems to me to ignore the fact that that process of gender reassignment has
begun.
73 At the other extreme, like Pill LJ, I would also reject Miss Rose's
primary submission, that, as from the very commencement of the "real life
test", the applicant was entitled to be treated by the employers as being
female. Such an approach seems to me to ignore the fact that the process of
gender reassignment has not yet been completed.
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74 In my judgment, the true comparators in the circumstances of the A
instant case are employees of the employers (whether male or female) who
are not persons to whom section zA applies: that is to say, employees of
either sex who are not transsexual.
75 I turn, then, to the second question. To answer this question it is first
necessary to identify the respect or respects in which the employers'
treatment of the applicant differed from their treatment of those of their
employees who are not transsexual. The difference in treatment in the
instant case lies in the fact that the applicant was prohibited, on a temporary
basis, from having access to lavatory facilities provided for female
employees, and was required to use the unisex facilities provided for
disabled employees. (The fact that she was also refused access to male
facilities is, in my judgment, an irrelevance given that, as the applicant
accepts, she no longer had any wish to use the male facilities.)
C
j6 The final step, in answering the second question, is to determine
whether the identified difference in treatment is such as to lead to the
conclusion that the employers treated the applicant "less favourably" than
they treated employees who are not transsexual. I agree with Pill LJ, for the
reasons he has given, that it does not. I am quite unable to see how the
requirement that for the time being the applicant use the disabled facilities,
rather than the female facilities, could be said to constitute less favourable
treatment of the applicant for the purposes of section zA(i). On the
contrary, it seems to me that it provided an admirably practical solution to
what the employers rightly recognised, and rightly treated, as a delicate issue
requiring a low-key and sensitive approach.
KEENE LJ
77 I agree with both judgments.

f

Appeal dismissed.
Applicant to pay jo% of employers'
costs of appeal.
Solicitors: Equal Opportunities Commission, Manchester; Eversheds, p
Nottingham.
RVR

H

AB 698

!"#

123345 2 67

$%&&'()%* + $%&&'()%* ,-.,/00

!"#$% "& '"()$

!

!"##$%&"' ! !"##$%&"' ()*'+ ,-.%/"##*' $%0"'1"%$%&2
3!""#4 567) !$
"

#

$

%

&

'

(

!""# *+, !"- !$.
96(03 $"

'"() /012"33$ "& 40(5%,2%+)- '"() !"6% "& 7(+082%+)'"() !":2"#$% "& ;""):"("#82- '"() <1"== "& >"$1"=%
+,) '"() ?")8%( "& @+(3$&%((A

!"#$%&' %&' ()*+ , -"..)/0 , 1%2%3)/0 /4 5%660 , 7+&'+6 , 8)*+ 3466+3/.0
6+9)#/+6+' %# 5%.+ %/ $)6/: , ;:+6+%*/+6 .)<)&9 %# *+5%.+ %&' "&'+694)&9 9+&'+6
6+%##)9&5+&/ #"69+60 , 8)*+ #++=)&9 '+3.%6%/)4& 4* <%.)')/0 4* 5%66)%9+ ,
8:+/:+6 *+5%.+ 46 5%.+ *46 2"624#+# 4* 5%66)%9+ , 8:+/:+6 <)4.%/)4&# 4* 6)9:/
/4 6+#2+3/ *46 26)<%/+ %&' *%5).0 .)*+ %&' 6)9:/ /4 5%660 , >%/6)54&)%. 1%"#+#
?3/ !"#$ @3 !%AB # !!@3A , !"5%& C)9:/# ?3/ !""% @3 &'AB # &B D3: !B E/ FB
%6/# %B !'
B2% 6%=0=0",%( C+$ + =(+,$$%D#+3 &%E+3% :"(, 0, $%&' C2" 2+) :%%, 1"((%1=3A
13+$$0F%) +,) (%80$=%(%) += :0(=2 +$ E+3% :#= 2+) #,)%(8",% 8%,)%( (%+$$08,E%,=
$#(8%(A +,) =(%+=E%,=G H, $%($ $2% C%,= =2("#82 + 1%(%E",A "& E+((0+8% C0=2 + E+,
C2" $#66"(=%) 2%( 6%=0=0", &"( + )%13+(+=0", =2+= =2% E+((0+8% C+$ I+30) += 0=$
0,1%6=0", +,) $#:$0$=0,8G B2% J#)8% (%&#$%) =" 8(+,= =2% )%13+(+=0", ", =2% 8("#,)
=2+= KKE+3%LL +,) KK&%E+3%LL 0, $%1=0", $$M1N "& =2% O+=(0E",0+3 7+#$%$ 91= $%)#$ C%(%
=" :% )%=%(E0,%) :A (%&%(%,1% =" :0"3"801+3 1(0=%(0+ +,) =2+= =2% 6%=0=0",%( C+$ + E+3%
+,) ,"= + C"E+, &"( =2% 6#(6"$%$ "& E+((0+8%G B2% 7"#(= "& 966%+3 )0$E0$$%) =2%
6%=0=0",%(L$ +66%+3G
P, =2% 6%=0=0",%(L$ +66%+3- 13+0E0,8 +3=%(,+=0I%3A + )%13+(+=0", =2+= $%1=0", $$M1N
C+$ 0,1"E6+=0:3% C0=2 +(=013%$ ( +,) $! "& <12%)#3% $ Q+(= H =" =2% !#E+, ?082=$ 91=
$%%(!R
!+.'- M$N )0$E0$$0,8 =2% +66%+3- =2+= KKE+3%LL +,) KK&%E+3%LL 0, $%1=0", $$M1N "& =2%
$%)# 91= C%(% =" :% 80I%, =2%0( "()0,+(A E%+,0,8 +,) (%&%((%) =" + 6%($",L$
:0"3"801+3 8%,)%( +$ )%=%(E0,%) += :0(=2- $" =2+=- &"( =2% 6#(6"$%$ "& E+((0+8%- +
6%($", :"(, C0=2 ",% $%D 1"#3) ,"= 3+=%( :%1"E% + 6%($", "& =2% "66"$0=% $%D. =2+=
=2%(%&"(% @,830$2 3+C )0) ,"= (%1"8,0$% + E+((0+8% :%=C%%, =C" 6%"63% C2" C%(%
"& =2% $+E% 8%,)%( += :0(=2- %I%, 0& ",% "& =2%E 2+) #,)%(8",% 8%,)%(
(%+$$08,E%,= =(%+=E%,= C2012 +3=%(%) =2% +,+="E01+3 &%+=#(%$ "& =2% :")A =" 80I%
=2% +66%+(+,1% "& =2"$% "& =2% "66"$0=% 8%,)%(. =2+= +,A "=2%( 1",13#$0", C"#3)
+E"#,= =" + E+J"( 12+,8% 0, =2% 3+C +,) C"#3) +3$" 1(%+=% +,"E+30%$ +,)
#,1%(=+0,=0%$ )#% =" =2% 3+15 "& ":J%1=0I% 1(0=%(0+ :A C2012 8%,)%( (%+$$08,E%,=
=(%+=E%,= 1"#3) :% +$$%$$%). =2+= $#12 + &#,)+E%,=+3 12+,8% 0, =2% 3+C- C2012
C"#3) 0,=%(&%(% C0=2 =2% =(+)0=0",+3 1",1%6= "& E+((0+8% +,) 80I% (0$% =" 1"E63%D
+,) $%,$0=0I% 0$$#%$- $2"#3) :% E+)% ",3A :A Q+(30+E%,= +&=%( 1+(%&#3 )%30:%(+=0",
+,) ,"= :A J#)010+3 0,=%(I%,=0",. +,) =2+=- +11"()0,83A- =2% 6%=0=0",%( 2+I0,8 :%%,
:"(, E+3% 1"#3) ,"= :% (%8+()%) +$ &%E+3% +$ + (%$#3= "& 8%,)%( (%+$$08,E%,=
=(%+=E%,=- +,) =2%(%&"(% =2% E+((0+8% C+$ ,"= I+30) +$ =2% 6+(=0%$ C%(% ,"=
(%$6%1=0I%3A E+3% +,) &%E+3% C0=20, =2% E%+,0,8 "& $%1=0", $$M1N M 6"$=- 6+(+$ #'S
&%- *'S*(- '!S'*- )$- ))- ("S(#NG
146$+// < 146$+// @46#+ ?#:.+0A T$%)$U Q (# 1",$0)%(%)G
O+=(0E",0+3 7+#$%$ 91= $%)#- $ $$M1NV KK9 E+((0+8% G G G $2+33 :% I"0) ", =2% &"33"C0,8
8("#,)$ ",3A- =2+= 0$ =" $+A G G G =2+= =2% 6+(=0%$ +(% ,"= (%$6%1=0I%3A E+3% +,) &%E+3% G G GLL
!
!#E+, ?082=$ 91= $%%(- <12 $- Q= H- +(= (V KKM$N @I%(A",% 2+$ =2% (082= =" (%$6%1= &"( 20$
6(0I+=% +,) &+E03A 30&%- 20$ 2"E% +,) 20$ 1"((%$6",)%,1%GLL
9(= $!V KKO%, +,) C"E%, "& E+((0+8%+:3% +8% 2+I% =2% (082= =" E+((A +,) =" &"#,) + &+E03A+11"()0,8 =" =2% ,+=0",+3 3+C$ 8"I%(,0,8 =2% %D%(10$% "& =20$ (082=GLL
$
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M!N B2+= $0,1% =2%(% C+$ ," 6("I0$0", &"( =2% (%1"8,0=0", "& 8%,)%( (%+$$08,E%,=
&"( =2% 6#(6"$%$ "& E+((0+8%- $%1=0", $$M1N C+$ + 1",=0,#0,8 ":$=+13% =" =2% 6%=0=0",%(
%,=%(0,8 0,=" + I+30) E+((0+8% C0=2 + E+, +,) C+$ =2%(%&"(% 0,1"E6+=0:3% C0=2 =2%
6%=0=0",%(L$ (082= =" (%$6%1= &"( 2%( 6(0I+=% +,) &+E03A 30&% +,) C0=2 2%( (082= =" E+((A
6#($#+,= =" +(=013%$ ( +,) $! (%$6%1=0I%3A- +,) + )%13+(+=0", C"#3) :% 8(+,=%) =" =2+=
%W%1= M 6"$=- 6+(+$ *!- **- '(S)$- )%- ("- ($NG
744'()& < G&)/+' H)&9'45 M!""!N #* @!?? &&) 1",$0)%(%)G
X%10$0", "& =2% 7"#(= "& 966%+3 T!""$U @;79 70I $$&". T!""!U >+E $*". T!""!U
! ;'? &$$. T!""!U $ 933 @? #$$ +Y(E%)G
B2% &"33"C0,8 1+$%$ +(% (%&%((%) =" 0, =2% J#)8E%,=$V
?//46&+0 7+&+6%. < I/%:":" J%5).0 14"6/ T$%%*U $ /Z'? '"#
146$+// < 146$+// @46#+ ?#:.+0A T$%)$U Q (#. T$%)"U ! ;'? $#"'. T$%)"U ! 933 @? ##
14##+0 < G&)/+' H)&9'45 M$%%"N $# @!?? '!!
744'()& < G&)/+' H)&9'45 M!""!N #* @!?? &&)
F < G&)/+' H)&9'45 M966301+=0", /" !*'("[%&N M#,(%6"(=%)N $$ *#3A !""!- @7!?
H+<)&B F& 6+ @K%.)')/0 4* >%66)%9+ 4* ;6%&##+L"%.A T!""$U >+E 79 $")&. 966%+3 /"
@9 %)[!""$. M#,(%6"(=%)N !$ >%:(#+(A !""#- >+E03A 7"#(= "& 9#$=(+30+
> < > M$%(&N &! ?>' M!)N **
>%63=L < M+.9)"5 M$%)%N ! @!?? ##"
C < ? @-4 'A T!""$U \]!' !*. T!""!U $ 97 &*. T!""$U ! ;'? $*&'. T!""$U # 933
@? $- !'M@N
C < H%&#%. @-4 'A T!""$U \]!' '!. T!""!U ! 97 '%. T!""$U # ;'? $*'!. T!""!U
$ 933 @? !*)- !'M@N
C < N%5$+6/ T!""$U \]!' #). T!""!U ! 97 *&*. T!""$U # ;'? !"'. T!""$U # 933
@? *))- !'M@N
C < N04&# T!""!U \]!' &&. T!""#U $ 97 %)'. T!""!U # ;'? $*'!. T!""!U & 933
@? $"!(- !'M@N
C < ;%& T$%(#U ^4 $"*#. T$%(#U # ;'? #'$. T$%(#U ! 933 @? $!- 79
C++# < G&)/+' H)&9'45 M$%('N % @!?? *'
D @>)&46#A @1%6+ I6'+6O F52.+5+&/%/)4& 4* 1%6+ E.%&AB F& 6+ T!""!U \]!' $".
T!""!U ! 97 !%$. T!""!U ! ;'? )!". T!""!U ! 933 @? $%!- !'M@N
DP; @ *465+6.0 QA < Q T$%%(U >+E $"#. T$%%)U # ;'? $!(). T$%%(U $ 933 @? &#$- 79
D+36+/%60B R+2%6/5+&/ 4* D43)%. D+3"6)/0 < DC? M$%%#N $$( 9'? &')
D:+S+.' %&' !46#:%5 < G&)/+' H)&9'45 M$%%(N !) @!?? $'#
8 < 8 M$%)'N M!N <9 #"(
8 < 8 @E:0#)3%. F&/+6P#+LA T!""$U >+E $$$. T!""$U ! ;'? ')&
8%.'+& < N)3:/+&#/+)& M966301+=0", /" ##%$'[%'N M#,(%6"(=%)N $' O+(12 !"""@7!?
B2% &"33"C0,8 +))0=0",+3 1+$%$ C%(% 10=%) 0, +(8#E%,=V
J)/T2%/6)3= < D/+6.)&9 !4"#)&9 ?##43)%/)4& N/' T!""$U $ 97 !). T$%%%U # ;'? $$$#.
T$%%%U & 933 @? )"*- !'M@N
C < D+36+/%60 4* D/%/+ *46 U52.405+&/B UL 2 D+054"6PD5)/: @-4 'A T!"""U $ ;'?
&#*. T!"""U $ 933 @? (*)- !'M@N

899:8) &("E =2% 7"#(= "& 966%+3
4A 3%+I% "& =2% !"#$% "& '"()$ M'"() 40,82+E "& 7"(,2033- '"() !"6% "&
7(+082%+) +,) '"() !":2"#$% "& ;""):"("#82N 8(+,=%) ", $) *+,#+(A
!""!- =2% 6%=0=0",%(- @30_+:%=2 9,, 4%330,8%(- $#66"(=%) :A =2% (%$6",)%,=O012+%3 *%W(%A 4%330,8%(- +66%+3%) &("E + )%10$0", "& =2% 7"#(= "& 966%+3
MX+E% @30_+:%=2 4#=3%(`<3"$$ Q +,) ?":%(= ;+35%( '*- B2"(6% '* )0$$%,=0,8N
", $) *#3A !""$ )0$E0$$0,8 =2% 6%=0=0",%(L$ +66%+3 &("E + )%10$0", "&
*"2,$", * ", ! /"I%E:%( !""" (%&#$0,8 =" 8(+,= + )%13+(+=0", #,)%(
$%1=0", ** "& =2% >+E03A '+C 91= $%(' =2+= =2% 6%=0=0",%(L$ E+((0+8% =" =2%
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(%$6",)%,= C+$ I+30) += 0=$ 0,1%6=0", +,) $#:$0$=0,8 ,"=C0=2$=+,)0,8 =2% &+1=
=2+= =2% 6%=0=0",%( C+$ :"(, + E+3%G
B2% &+1=$ +(% $=+=%) 0, =2% "60,0", "& '"() /012"33$ "& 40(5%,2%+)G
E%5+.% D36)<+& V1 +,) ?#:.+0 M%0#/4& &"( =2% 6%=0=0",%(G B2%
&#,)+E%,=+3 0$$#% 0, =2% +66%+3 0$ C2%=2%( =2% 1"#(= $2"#3) +66("I% +,)
+663A 146$+// < 146$+// @46#+ ?#:.+0A T$%)$U Q (# 0, )%10)0,8 C2+=
1",$=0=#=%$ + E+, "( + C"E+, 0, =2% 1",=%D= "& =2% O+=(0E",0+3 7+#$%$ 91=
$%)#G B2% 6(%E0$% ", C2012 =2% (%+$",0,8 0, =2+= 1+$% C+$ :+$%) C+$ =2+=
=2% :0"3"801+3 &+1="($ +$1%(=+0,+:3% += :0(=2 C%(% =2% ",3A (%3%I+,= &+1="($G
B2+= 6(%E0$% 1+,,"= ,"C $=+,) +$ 0= 08,"(%$ =2% 6$A12"3"801+3 &%+=#(%$
C2012 +(% +, 0,:#03= 6+(= "& 8%,)%(G
B2%(% 0$ ," $=+=#="(A )%F,0=0", "& KKE+3%LL +,) KK&%E+3%LLG B2% 1"#(= E#$=
,"C 1",$0)%( KKE+3%LL +,) KK&%E+3%LL 0, $%1=0", $$M1N "& =2% $%)# 91= 0, =2%0(
:("+) E%+,0,8 +,) ,"= 0, =2% ,+(("C +,) +(=0F10+33A 1",$=(+0,%) E%+,0,8
80I%, 0, =2% 146$+// 1+$%G B2% 1"#(= $2"#3) ,"= :% :"#,) :A =2%
13+$$0F1+=0", "& 8%,)%( += =2% =0E% "& =2% :0(=2 :#= $2"#3) 3""5 += =2% (%+30=A
"& =2% $0=#+=0", += =2% =0E% "& =2% E+((0+8%G B2+= 0,I"3I%$ =+50,8 +11"#,= "&
E+==%($ $#12 +$ =2% 6$A12"3"801+3 $=+=% +,) 30&% $=A3% "& =2% 6%($", 1",1%(,%)G
T?%&%(%,1% C+$ E+)% =" ?//46&+0 7+&+6%. < I/%:":" J%5).0 14"6/ T$%%*U
$ /Z'? '"#. F& 6+ H+<)& @K%.)')/0 4* >%66)%9+ 4* ;6%&##+L"%.A T!""$U >+E
79 $")&UG
B2% 146$+// 1+$% C+$ 3""50,8 += =20,8$ +$ =2%A C%(% 0, $%)"G O%)01+3
"60,0", +,) #,)%($=+,)0,8 "& 2#E+, $%D#+30=A 2+I% E"I%) ",- +,) =2%
146$+// 1(0=%(0+ &"( =2% )%=%(E0,+=0", "& $%D +(% ," 3",8%( +11%6=+:3%G B2%
%$$%,=0+3 30E0=+=0", "& =2"$% 1(0=%(0+ 30%$ 0, =2% %D13#$0", "& =2% 6$A12"3"801+3
&+1="($ (%8+()3%$$ "& C2%=2%( "( ,"= &#(=2%( (%$%+(12 6("I%$ $#12 &+1="($ ="
(%3+=% =" :(+0, )0W%(%,=0+=0",G
<0,1% =2% 146$+// 1+$% E+J"( 12+,8%$ 2+I% =+5%, 63+1% 0, $"10%=A 0,
(%3+=0", =" =2% 0,$=0=#=0", "& E+((0+8% +,) 0, (%3+=0", =" =2% #,)%($=+,)0,8 "&
=(+,$$%D#+30$EG H= 0$ =2% (%$6",$0:030=A "& =2% 1"#(= 0, =2% 1",$=(#1=0", "& +
C"() "( 62(+$% =2+= 0$ (%+1=0I% "( (%a%1=0I% "& 12+,8% =" )" $" 0, =2% C+A
$=+=%) :A '"() <3A,, "& !+)3%A 0, J)/T2%/6)3= < D/+6.)&9 !4"#)&9 ?##43)%/)4&
N/' T!""$U $ 97 !)- ##G
H= 0$ 13%+( &("E =2% !+,$+() (%1"()$ "& =2% 6+(30+E%,=+(A )%:+=%$ =2+= 0=
C+$ Q+(30+E%,=L$ 0,=%,=0", C2%, 6+$$0,8 $%1=0", $M1N "& =2% /#330=A "&
O+((0+8%$ 91= $%)$ MC2012 $#:$%b#%,=3A :%1+E% $%1=0", $$M1N "& =2% $%)#
91=N =2+= KKE+3%LL +,) KK&%E+3%LL $2"#3) :% 3%&= #,)%F,%) +,) C"#3) :%
1+6+:3% "& :%+(0,8 E%+,0,8$ "=2%( =2+, =2"$% +$1(0:%) =" =2%E 0, =2%
146$+// 1+$%- +,) =2+= + 6%($",L$ $%D C"#3) :% + b#%$=0", "& &+1= =" :%
)%=%(E0,%) 0, =2% 3082= "& %I"3I0,8 E%)01+3 %I0)%,1% +,) "60,0",G
<%1=0", $$M1N "& =2% $%)# 91=- C2012 2+$ ,"= 6(%I0"#$3A :%%, 1",$=(#%) :A
=2% 7"#(= "& 966%+3 "( =2% !"#$% "& '"()$- $2"#3) :% 1",$=(#%) 0, =2% 3082=
"& E"(+3- %=201+3 +,) $"10%=+3 I+3#%$ +$ =2%A +(% ,"C (+=2%( =2+, +$ =2%A C%(%
+= =2% )+=% "& F($= %,+1=E%,= "( $#:$%b#%,= 1",$"30)+=0",G Q+(30+E%,=
13%+(3A 0,=%,)%) $"E% J#)010+3 301%,1%G B2% E+J"(0=A "& =2% 7"#(= "& 966%+3
&+03%) =" (%$6",) =" Q+(30+E%,=L$ 0,=%,=0",G
H&- 0, +))0=0", =" $%3&`0)%,=0=A- =2% 6%=0=0",%( 2+$ &%E+3% 62A$01+3
12+(+1=%(0$=01$ 0= E#$= :% $+0) =2+= $2% 0$ &%E+3%G Q"$=`"6%(+=0I% 8%,)%(
(%+$$%$$E%,= 6+=0%,=$ +(% 0,)0$=0,8#0$2+:3% &("E E%E:%($ "& =2% $%D ="
C2012 =2%A 2+I% 12+,8%)G H= 0$ =2%(%&"(% #,&+0( +,) 0((+=0",+3 &"( =2% 3+C ="
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(%8+() =2%E )0W%(%,=3AG T?%&%(%,1% C+$ E+)% =" 744'()& < G&)/+'
H)&9'45 M!""!N #* @!?? &&)GU B2% 6%=0=0",%( 2+$ &#3F33%) +33 =2%
1",)0=0",$ &"( $#(801+3 (%+308,E%,= +,) 2+$ :%%, 0, + 2+66A +,) &#3F330,8
E+((0+8% &"( "I%( !" A%+($G B2% 1"#(= E#$= 3""5 += =2% $0=#+=0", +$ 0= C+$ +=
=2% =0E% "& =2% E+((0+8%G <2% 0$ %,=0=3%) =" + )%13+(+=0", =2+= $2% 0$ &%E+3%
+,) =2+= =2% E+((0+8% C+$ :0,)0,8G
93=%(,+=0I%3A- 0& =2% ,+(("C )%F,0=0", 0, =2% 146$+// 1+$% $=033 $=+,)$$%1=0", $$M1N "& =2% $%)# 91= $2"#3) :% 2%3) =" :% 0,1"E6+=0:3% C0=2 +(=013%$
( +,) $! "& =2% @#("6%+, 7",I%,=0", ", !#E+, ?082=$G
E:).)2 D%.+# +,) H%##)+ D5)/: &"( =2% '"() 72+,1%33"(G 4A +66301+=0", "&
=2% "()0,+(A (#3%$ "& 1",$=(#1=0", %$=+:30$2%) 0, )"E%$=01 3+C- +,) +6+(=
&("E =2% !#E+, ?082=$ 91= $%%(- =2% =%(E KK&%E+3%LL 0, $%1=0", $$M1N "& =2%
$%)# 91= 1+,,"= :% 1",$=(#%) $" +$ =" 1"I%( + E+3% =" &%E+3% =(+,$$%D#+3
6%($",G H, $%($ )"E%$=01 3+C )0) ,"= +33"C =(+,$$%D#+3 6%($",$ =" E+((A 0,
=2%0( +1b#0(%) 8%,)%( +,) =2% $+E% 2+$ :%%, =(#% $0,1% =2% !#E+, ?082=$
91= $%%( 1+E% 0,=" &"(1%G
B2% 1",1%6=$ "& KKE+3%LL +,) KK&%E+3%LL 0, =2% 1",=%D= "& =2% $%)# 91= +(%
FD%) +,) ,"= 12+,8%+:3%G O+((0+8% 1",&%($ + 3%8+3 $=+=#$ C2012 +W%1=$ "=2%(
3%8+3 (082=$ 0, F%3)$ $#12 +$ 1",=(+1=- 1(0E%- 6%,$0",$ +,) 0,2%(0=+,1%G
B2%(%&"(% 13%+( ":J%1=0I% 1(0=%(0+ $2"#3) +663A =" )%=%(E0,% C2%=2%( +
E+((0+8% 0$ I+30) "( ,"=G B2% 6$A12"3"801+3 1(0=%(0", 0$ #,$+=0$&+1="(A &"( =2%
6#(6"$%$ "& =2% 3%8+3 &#,1=0", C2012 "& $%1=0", $$M1N E#$= &#3F3G H= )"%$ ,"=
6("I0)% + 13%+(- )%=%(E0,+=% 0,)01+=0", "& C2%, + 6%($", +1b#0(%$ + )0W%(%,=
$%D &("E =2+= 80I%, :A (%&%(%,1% =" =2% 1(0=%(0+ +I+03+:3% += :0(=2G B2% $%)#
91= )"%$ ,"= 1",=%E63+=% =2+= E+(0=+3 $=+=#$ $2"#3) 12+,8% %D1%6= :A
)0I"(1%G
Q+(30+E%,= 0,=%,)%) =2+= $%D#+3 0)%,=0=A $2"#3) 1",&"(E C0=2 =2%
(%80$=(+=0", "& $%D += :0(=2G B2% ",3A 1(0=%(0+ =2+= 1+, :% +6630%) ="
)%=%(E0,% + 1203)L$ $%D += :0(=2 (%E+0, =2% 62A$0"3"801+3 146$+// 1(0=%(0+C2012 6("I0)% + 1",$0$=%,= +66("+12 +,) 3%8+3 1%(=+0,=AG T?%&%(%,1% C+$
E+)% =" J)/T2%/6)3= < D/+6.)&9 !4"#)&9 ?##43)%/)4& N/' T!""$U $ 97 !)GU
B2% +)"6=0", "& ,%C 1(0=%(0+ 0$ + E+==%( &"( Q+(30+E%,= +,) ,"= &"( =2%
1"#(=$G 9 :0(=2 1%(=0F1+=% 2+$ +, ", 8"0,8 &#,1=0", +,) Q+(30+E%,=
1",=%E63+=% =2%(% $2"#3) :% $=+:030=A "& $%D#+3 0)%,=0=A "I%( =0E%G
<%1=0", $$M1N C+$ 0,=(")#1%) =" (%a%1= =2% 3+C +$ )%10)%) 0, =2% 146$+//
1+$% T$%)$U Q (#G B2%(% 0$ +, "I%(3+6 :%=C%%, =2% (%3080"#$ 1",1%6=$ +,) =2%
3%8+3 1",1%6=$ "& E+((0+8%- +,) =2% (%3080"#$ :+158("#,) 0$ 0E6"(=+,= 0, =2%
0,=%(6(%=+=0", "& =20$ 3%80$3+=0",G B2% 6(%$#E6=0", 0$ =2+= E+((0+8% 0$ +
#,0", :%=C%%, + E+, +,) + C"E+,G
B2% C0)% (+,8% "& 10(1#E$=+,1%$ 1",$0)%(%) 0, F& 6+ H+<)& @K%.)')/0 4*
>%66)%9+ 4* ;6%&##+L"%.A T!""$U >+E 79 $")&- 6+(+ ##" C"#3) :%
#,$+=0$&+1="(A +$ + =%$= &"( )%=%(E0,0,8 KKE+3%LL +,) KK&%E+3%LL &"( =2%
6#(6"$%$ "& $%1=0", $$M1NG H= C"#3) :% #,&+0( =2+= =2"$% C2" 2+I% 2+)
8%,)%( (%+$$08,E%,= $#(8%(A $2"#3) 2+I% +, +)I+,=+8% "I%( =2"$% C2" 2+I%
$0E03+( 6$A12"3"801+3 ,%%)$ :#= 1+,,"= 2+I% $#(8%(AG <#(8%(A 0$ ",3A ",% "& +
(+,8% "& E%)01+3 6("1%)#(%$ )%$08,%) =" +33%I0+=% 6$A12"3"801+3 8%,)%(
0)%,=0=A )0$"()%(G
H, 744'()& < G&)/+' H)&9'45 #* @!?? &&) =2% 1"#(= C+$ 1",1%(,%)
,"= ",3A C0=2 E+((0+8% :#= C0=2 + (+,8% "& )"E%$=01 3+C$ +,) 6"3010%$ C2012
&+03%) =" (%1"8,0$% + =(+,$$%D#+3 6%($",L$ +1b#0(%) 8%,)%(G B2% 1"#(=
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0,=%,)%) =2+= =2% \,0=%) ]0,8)"E 8"I%(,E%,= $2"#3) 2+I% + (%+$",+:3%
6%(0") C0=20, C2012 =" +)J#$= =2% 3+C =" =+5% +11"#,= "& =2% 1"#(=L$
J#)8E%,=G X#(0,8 =2+= 6%(0") =2%(% C033 :% ":J%1=0I% J#$=0F1+=0", ",
8("#,)$ "& 3%8+3 1%(=+0,=A +,) =2% ,%%) &"( 6(0,1063%) +,) 1"2%(%,= (%&"(E "&
=2% 3+C :A =2% 3%80$3+=#(% &"( E+0,=+0,0,8 +,) +663A0,8 $%1=0", $$M1NG
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(%$6%1= &"( 6(0I+=% 30&%N "( +(=013% $! M(082= =" E+((ANV C++# < G&)/+' H)&9'45
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:+((0,8 =2% =(+,$$%D#+3 &("E %,J"A0,8 =2% (082= =" E+((A #,)%( +,A
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!' B2% $%1",) )%I%3"6E%,= 2+$ +, 0E6"(=+,= :%+(0,8 ", =2% "#=1"E%
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C"#3) E+5% ,",$%,$% "& =2% #,)%(3A0,8 :0"3"801+3 :+$0$ "& =2% )0$=0,1=0",G
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)%10$0", :A Q+(30+E%,= C2%, =2% &"(=21"E0,8 4033 0$ 0,=(")#1%)G
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R+3.%6%/)4& 4* )&3452%/)$).)/0
&" O($ 4%330,8%( +)I+,1%) + &#(=2%(- +3=%(,+=0I% 13+0E &"( + )%13+(+=0",
=2+= 0, $" &+( +$ $%1=0", $$M1N "& =2% O+=(0E",0+3 7+#$%$ 91= $%)# E+5%$ ,"
6("I0$0", &"( =2% (%1"8,0=0", "& 8%,)%( (%+$$08,E%,= 0= 0$ 0,1"E6+=0:3% C0=2
+(=013%$ ( +,) $! "& =2% 7",I%,=0",G !%( 13+0E 0$ +)I+,1%) ", =2% &""=0,8
=2+=- +3=2"#82 $2% +,) O( 4%330,8%( 1%3%:(+=%) =2%0( E+((0+8% 3",8 :%&"(%
=2% !#E+, ?082=$ 91= $%%( 1+E% 0,=" &"(1%- +,) +3=2"#82 =2% 744'()&
)%10$0", #* @!?? &&) )%+3= C0=2 =2% 2#E+, (082=$ 6"$0=0", +$ += =2% )+=% "&
=2% J#)8E%,= M*#3A !""!N- =2% ,",`(%1"8,0=0", "& =2%0( +:030=A =" E+((A
1",=0,#%$ =" 2+I% +)I%($% 6(+1=01+3 %W%1=$G B2% $=+=#=% 1",=0,#%$ =" 6(%I%,=
=2%E E+((A0,8 %+12 "=2%(G
&$ O( <+3%$ +)I+,1%) $%I%(+3 +(8#E%,=$ ", C2A $#12 + )%13+(+=0",
$2"#3) ,"= :% E+)%G B2%(% 0$- 2% $#:E0==%)- ," 6(%$%,= 0,1"E6+=0:030=A
:%=C%%, =2% $=+=#=% +,) =2% 7",I%,=0",G B2% @#("6%+, 7"#(= "& !#E+,
?082=$- 0, 0=$ )%10$0", 0, 744'()&- %,I0$+8%) =2+= =2% 8"I%(,E%,= $2"#3)
2+I% + (%+$",+:3% 6%(0") 0, C2012 =" +E%,) )"E%$=01 3+C ", + 6(0,1063%)
+,) 1"2%(%,= :+$0$G B2% 1"#(= $+0) 0= KKC033 :% &"( =2% \,0=%) ]0,8)"E
f"I%(,E%,= )& '"+ 34"6#+ =" 0E63%E%,= $#12 E%+$#(%$ +$ 0= 1",$0)%($
+66("6(0+=% =" &#3F3 0=$ ":308+=0",$LLV $%% #* @!?? &&)- &(#- 6+(+ $!"
M%E62+$0$ +))%)NG
&! H 1+,,"= +11%6= =20$ $#:E0$$0",G H= E+A :% =2+=- %12"0,8 =2% 3+,8#+8%
"& =2% @#("6%+, 7"#(= "& !#E+, ?082=$ 0, >%63=L < M+.9)"5 M$%)%N
! @!?? ##"- #*#- 6+(+ *(- =2% 6(0,1063% "& 3%8+3 1%(=+0,=A )0$6%,$%$ =2%
\,0=%) ]0,8)"E 8"I%(,E%,= &("E (%`"6%,0,8 3%8+3 +1=$ "( $0=#+=0",$ C2012
+,=%)+=% =2% J#)8E%,= 0, 744'()&G 4#= =2+= 0$ ,"= =2% 6(%$%,= 1+$%G H, =2%
6(%$%,= 1+$% $%1=0", $$M1N "& =2% O+=(0E",0+3 7+#$%$ 91= $%)# (%E+0,$ +
1",=0,#0,8 ":$=+13% =" O( +,) O($ 4%330,8%( E+((A0,8 %+12 "=2%(G
&# H= E+A +3$" :% =2+= =2%(% +(% 10(1#E$=+,1%$ C2%(% E+0,=+0,0,8 +,
"W%,)0,8 3+C 0, "6%(+=0", &"( + (%+$",+:3% 6%(0") 6%,)0,8 %,+1=E%,= "&
1"((%1=0I% 3%80$3+=0", 0$ J#$=0F+:3%G 9, 0,)0I0)#+3 E+A ,"= =2%, :% +:3%)#(0,8 =2% =(+,$0=0",+3 6%(0")- =" 1"E63+0, =2+= 20$ (082=$ 2+I% :%%, I0"3+=%)G
B2% +)E0$$0:030=A )%10$0", "& =2% 1"#(= 0, 8%.'+& < N)+3:/+&#/+)&
M966301+=0", /" ##%$'[%'N M#,(%6"(=%)N $' O+(12 !""" 0$ +, %D+E63% "&
=20$ 6(+8E+=01 +66("+12 =" =2% 6(+1=01+30=0%$ "& 8"I%(,E%,=G 4#= =2% b#%$=0",
,"C #,)%( 1",$0)%(+=0", 0$ )0W%(%,=G H= 0$ E"(% 8%,%(+3G B2% b#%$=0", 0$
C2%=2%( ,",`(%1"8,0=0", "& 8%,)%( (%+$$08,E%,= &"( =2% 6#(6"$%$ "&
E+((0+8% 0$ 1"E6+=0:3% C0=2 +(=013%$ ( +,) $!G B2% +,$C%( =" =20$ b#%$=0", 0$
13%+(V 0= 0$ ,"= 1"E6+=0:3%G B2% @#("6%+, 7"#(= "& !#E+, ?082=$ $" &"#,) 0,
*#3A !""! 0, 744'()&- +,) =2% f"I%(,E%,= 2+$ $" +11%6=%)G ;2+= C+$ 2%3)
=" :% 0,1"E6+=0:3% 0, *#3A !""! 2+$ ,"= ,"C- &"( =2% 6#(6"$%$ "& $%1=0", &:%1"E% 1"E6+=0:3%G B2% 8"I%(,E%,=L$ +,,"#,1%E%,= "& &"(=21"E0,8
3%80$3+=0", 2+$ ,"= 2+) =2+= %W%1=- ,"( 1"#3) 0=G B2+= C"#3) E+5% ," $%,$%G
&% B2%, O( <+3%$ $#:E0==%) =2+= + )%13+(+=0", "& 0,1"E6+=0:030=A C"#3)
$%(I% ," #$%&#3 6#(6"$%G 9 )%13+(+=0", "& 0,1"E6+=0:030=A =(088%($ =2%
E0,0$=%(0+3 6"C%($ =" +E%,) =2% "W%,)0,8 3%80$3+=0", #,)%( =2% KK&+$= =(+15LL
6("1%)#(%$ $%= "#= 0, $%1=0", $" +,) <12%)#3% ! "& =2% !#E+, ?082=$ 91=
$%%(G 4#= =2% E0,0$=%(L$ 6"C%($ 2+I% +3(%+)A :%%, =(088%(%) 0, =2% 6(%$%,=
1+$% #,)%( $%1=0", $"M$NM:N- :A (%+$", "& =2% )%10$0",$ "& =2% @#("6%+, 7"#(=
"& !#E+, ?082=$ 0, =2% 744'()& 1+$% +,) =2% +$$"10+=%) 1+$% "& F <
G&)/+' H)&9'45 M966301+=0", /" !*'("[%&N M#,(%6"(=%)N $$ *#3A !""!G
>#(=2%(- =2% f"I%(,E%,= 2+$ +3(%+)A +,,"#,1%) 0=$ 0,=%,=0", =" :(0,8
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&"(C+() 6(0E+(A 3%80$3+=0", ", =20$ $#:J%1=G >"( =20$ (%+$", +3$"- 1"#,$%3
$#:E0==%)- E+50,8 + )%13+(+=0", "& 0,1"E6+=0:030=A C"#3) $%(I% ," #$%&#3
6#(6"$%G
&& H +E ,"= 6%($#+)%) :A =2%$% $#:E0$$0",$G H& + 6("I0$0", "& 6(0E+(A
3%80$3+=0", 0$ $2"C, =" :% 0,1"E6+=0:3% C0=2 + 7",I%,=0", (082= =2% 1"#(=- 0,
=2% %D%(10$% "& 0=$ )0$1(%=0",- E+A E+5% + )%13+(+=0", "& 0,1"E6+=0:030=A
#,)%( $%1=0", & "& =2% !#E+, ?082=$ 91= $%%(G H, %D%(10$0,8 =20$ )0$1(%=0",
=2% 1"#(= C033 2+I% (%8+() =" +33 =2% 10(1#E$=+,1%$G H, =2% 6(%$%,= 1+$% =2%
8"I%(,E%,= 2+$ ,"= $"#82= =" b#%$=0", =2% )%10$0", "& =2% @#("6%+, 7"#(=
"& !#E+, ?082=$ 0, 744'()& #* @!?? &&)G H,)%%)- 0= 0$ 1"EE0==%) ="
80I0,8 %W%1= =" =2+= )%10$0",G /%I%(=2%3%$$- C2%, 6("1%%)0,8$ +(% +3(%+)A
:%&"(% =2% !"#$%- 0= 0$ )%$0(+:3% =2+= 0, + 1+$% "& $#12 $%,$0=0I0=A =20$ !"#$%+$ =2% 1"#(= "& F,+3 +66%+3 0, =20$ 1"#,=(A- $2"#3) &"(E+33A (%1"() =2+= =2%
6(%$%,= $=+=% "& $=+=#=% 3+C 0$ 0,1"E6+=0:3% C0=2 =2% 7",I%,=0",G H C"#3)
=2%(%&"(% E+5% + )%13+(+=0", "& 0,1"E6+=0:030=A +$ $"#82=G H C"#3)
"=2%(C0$% )0$E0$$ =20$ +66%+3G
);<= 7;9: ;A ,<8?B7:8=
&' OA '"()$- EA ,":3% +,) 3%+(,%) &(0%,)- '"() /012"33$ "&
40(5%,2%+)- 2+$ %D63+0,%) =2% ,+=#(% "& =2% 1",)0=0", &("E C2012
O($ 4%330,8%( 2+$ :%%, $#W%(0,8 &("E +$ 3",8 +$ $2% 1+, (%E%E:%( +,) =2%
6("&"#,) 12+,8%$ C2012 $2% 2+$ #,)%(8",%- :"=2 62A$01+33A +,) $"10+33A- ="
80I% %W%1= =" 2%( C0$2 =" 30I% 2%( 30&% +$ + C"E+, (+=2%( =2+, +$ + E+,G !%(
1"#(+8% +,) =2+= "& O( 4%330,8%(- C2" 2+$ $#66"(=%) 2%( 1",$=+,=3A
=2("#82"#= =2%0( E+((0+8%- )%$%(I% "#( (%$6%1= +,) +)E0(+=0",G H& =2%(% C+$
+ 3%80=0E+=% C+A "& $"3I0,8 =2%0( 6(":3%E +,) E+50,8 =2% )%13+(+=0", C2012
O($ 4%330,8%( $%%5$- H C"#3) "& 1"#($% C0$2 =" =+5% 0=G 4#= H +8(%% C0=2 EA
,":3% +,) 3%+(,%) &(0%,) =2+= =2% %D6(%$$0",$ KKE+3%LL +,) KK&%E+3%LL 0,
$%1=0", $$M1N "& =2% O+=(0E",0+3 7+#$%$ 91= $%)# +(% ,"= 1+6+:3% "& :%0,8
80I%, =2% %D=%,)%) E%+,0,8 =2+= C"#3) :% ,%%)%) =" +11"EE")+=% 2%( 1+$%+,) =2+= C% 2+I% ," "6=0", :#= =" )0$E0$$ =20$ +66%+3G
&( B2% %$$%,1% "& =2% 6(":3%E- +$ H $%% 0=- 30%$ 0, =2% 0E6"$$0:030=A "&
12+,80,8 1"E63%=%3A =2% $%D C2012 0,)0I0)#+3$ +1b#0(% C2%, =2%A +(% :"(,G
9 8(%+= )%+3 1+, :% )",% =" (%E"I% =2% 62A$01+3 &%+=#(%$ "& =2% $%D &("E
C2012 =2% =(+,$$%D#+3 C0$2%$ =" %$1+6% +,) =" (%6(")#1% =2"$% "& =2% $%D
C2012 2% "( $2% C0$2%$ =" +1b#0(%G B2% :")A 1+, :% +3=%(%) =" 6(")#1% +33
=2% 12+(+1=%(0$=01$ =2+= =2% 0,)0I0)#+3 ,%%)$ =" &%%3 1"E&"(=+:3%- +,) =2%(%
+(% ," $=%6$ =2+= 1+,,"= :% =+5%, =" +)"6= + C+A "& 30&% =2+= C033 %,+:3% 20E
"( 2%( =" %,=%( 0,=" + $+=0$&+1="(A +,) 3"I0,8 2%=%("$%D#+3 (%3+=0",$206G 4#=
E%)01+3 $10%,1% 0$ #,+:3%- 0, 0=$ 6(%$%,= $=+=%- =" 1"E63%=% =2% 6("1%$$G H=
1+,,"= =#(, + E+, 0,=" + C"E+, "( =#(, + C"E+, 0,=" + E+,G B2+= 0$ ,"=
C2+= =2% =(%+=E%,= $%%5$ =" )" +&=%( +33- +3=2"#82 0= 0$ )%$1(0:%) +$ 8%,)%(
(%+$$08,E%,= $#(8%(AG H= 0$ ,"= J#$= =2+= =2% 12("E"$"E%$ =2+= +(% 6(%$%,= +=
:0(=2 +(% 0,1+6+:3% "& :%0,8 12+,8%)G B2% $#(8%(A- 2"C%I%( %D=%,$0I% +,)
%3+:"(+=%- 1+,,"= $#663A +33 =2% %b#06E%,= =2+= C"#3) :% ,%%)%) &"( =2%
6+=0%,= =" 63+A =2% 6+(= C2012 =2% $%D =" C2012 2% "( $2% C0$2%$ =" :%3",8
,"(E+33A 63+A$ 0, 2+I0,8 1203)(%,G 9= :%$=- C2+= 0$ 6("I0)%) 0$ ," E"(% =2+,
+, 0E0=+=0", "& =2% E"(% ":I0"#$ 6+(=$ "& =2+= %b#06E%,=G 93=2"#82 0= 0$
"&=%, )%$1(0:%) +$ + $%D 12+,8%- =2% 6("1%$$ 0$ 0,%I0=+:3A 0,1"E63%=%G
9 1"E63%=% 12+,8% "& $%D 0$- $=(01=3A $6%+50,8- #,+120%I+:3%G
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&) H= 0$ =%E6=0,8 =" (%8+() =2% &+1= =2+= + 1"E63%=% $%D 12+,8% 0$
#,+120%I+:3% +$ + E%(% =%12,01+30=A C2%, =20$ 0$ 1"E6+(%) C0=2 %I%(A=20,8
%3$% =2+= 1+, :% +120%I%) 0, =2% 1+$% "& 6"$=`"6%(+=0I% =(+,$$%D#+3$G 4#= =2%
3+C "& E+((0+8% %D0$=$ 0, "()%( =" )%F,% =2% 10(1#E$=+,1%$ 0, C2012 =2%
6#:301 $=+=#$ =2+= &"33"C$ &("E + I+30) E+((0+8% E+A :% +1b#0(%)G B2%(% 0$
E#12 =" :% $+0) &"( =2% I0%C =2+= =2% C"()$ KKE+3%LL +,) KK&%E+3%LL $2"#3)
%+12 :% 80I%, + $0,83%- 13%+( E%+,0,8 =2+= 1+, :% +6630%) #,0&"(E3A 0, +33
1+$%$G B2+= C+$ +120%I%) :A =2% )%10$0", 0, 146$+// < 146$+// @46#+ ?#:.+0A
T$%)$U Q (#- C2012 6(%)+=%) =2% (%`%,+1=E%,= "& $%1=0", $M1N "& =2% /#330=A
"& O+((0+8% 91= $%)$ 0, $%1=0", $$M1N "& =2% $%)# 91=G 9,A %,3+(8%E%,= "&
=2% E%+,0,8 "& =2"$% C"()$ =" +11"EE")+=% =2% 6(":3%E$ &+1%) :A
=(+,$$%D#+3$ C"#3) (+0$% b#%$=0",$ "& &+1= +,) )%8(%% C2012 +(% +I"0)%) :A
=2% #$% "& =2% C"()$ 12"$%, :A Q+(30+E%,=G
&* H )" ,"= "I%(3""5 =2% &+1= =2+= O($ 4%330,8%(L$ 1",$#3=+,= #("3"80$=O012+%3 ?"A3%- )%13+(%) 0, + 3%==%( )+=%) * *+,#+(A $%%% =2+= $2% #,)%(C%,=
8%,)%( (%+$$08,E%,= $#(8%(A ", !$ >%:(#+(A $%($ +,) =2+= KK$2% 0$ 62A$01+33A
&%E+3%LLG 4#= 0= $%%E$ =" E% =2+= =20$ 0$ +, 0,1"E63%=% $=+=%E%,= "& =2% &+1=$G
B2% C"()0,8 "& $%1=0", $$M1N )%E+,)$ =2+= =2%A :% $#:J%1=%) =" + E"(%
(08"("#$ +$$%$$E%,=G H, D+36+/%60B R+2%6/5+&/ 4* D43)%. D+3"6)/0 < DC?
M$%%#N $$( 9'? &') 0= C+$ 2%3) =2+= =2% (%$6",)%,=- C2" C+$ + 6(%`
"6%(+=0I% E+3% =" &%E+3% =(+,$$%D#+3- )0) ,"= &+33 C0=20, =2% "()0,+(A
E%+,0,8 "& =2% C"() KK&%E+3%LL +$ 2%( +,+="E01+3 $%D +,) 2%( 6$A12"3"801+3
$%D 2+) ,"= :%%, 2+(E",0$%)G P,% "& =2% E%)01+3 (%6"(=$ (%&%((%) =" :A
'"152+(= * 0, =2% >%)%(+3 7"#(= "& 9#$=(+30+- += 6 &))- %D63+0,%) I%(A 13%+(3A
C2+= =2% $#(8%(A $%%5$ =" +120%I%- +,) C2+= 0= 1+,,"= )"V
KKf%,%=01+33A- +,) +,+="E01+33A $2% 0$ + KE+3%L- 2"C%I%(- $2% )(%$$%$
+,) :%2+I%$ +$ + C"E+,G <2% 1",$0)%($ 2%($%3& +$ + C"E+,G H= 0$ ,"= &"(
E% =" )%10)% C2+= =2% 1"#(= "( =2% X%6+(=E%,= "& <"10+3 <%1#(0=A 12""$%$
=" 1",$0)%( $"E%",%R:#= H )" ,"= =20,5 "&- +,) =(%+= T=2% (%$6",)%,=U +$
+ C"E+,G B2% &+1= =2+= $2% 2+$ ,"= 2+) $#(8%(A =" E% 0$ 0((%3%I+,=G B2%
+0E "& =2% $#(8%(A 0$ =" E+5% $"E%:")A &%%3 E"(% 1"E&"(=+:3% C0=2 =2%0(
:")A- ,"= =" K=#(, =2%E 0,=" + C"E+,LG B2% $#(8%(A )"%$ ,"= $#663A =2%
6+=0%,= C0=2 + #=%(#$- ,"( C0=2 "I+(0%$G H= 0$ 6#(%3A +,) $0E63A +, +==%E6=
=" +33"C =2% 6%($",L$ :")A =" +66("D0E+=% =" 2"C =2%A &%%3 C0=20,
=2%E$%3I%$GLL
'" '"152+(= * $+0) 0, =2% DC? 1+$%- += 6 &("- =2+= =2% 1"EE",
#,)%($=+,)0,8 "& =2% C"()$ KKC"E+,LL +,) &%E+3%LL +,) =2% 62(+$% KK"66"$0=%
$%DLL- C2012 C%(% "()0,+(A @,830$2 C"()$- C+$ + b#%$=0", "& &+1= +,) =2+= =2%
1(#10+3 b#%$=0", C+$ C2%=2%( )0W%(%,= 1",13#$0",$ C%(% (%+$",+:3A 6"$$0:3%
+$ =" C2%=2%( =2% &+1=$ "( 10(1#E$=+,1%$ &%33 C0=20, =2%0( "()0,+(A E%+,0,8G
H, F& 6+ H+<)& @K%.)')/0 4* >%66)%9+ 4* ;6%&##+L"%.A T!""$U >+E 79 $")&
720$2"3E * 2%3) =2+= =2% "()0,+(A 1",=%E6"(+(A E%+,0,8 "& =2% C"()
KKE+,LL +11"()0,8 =" 0=$ 9#$=(+30+, #$+8% 0,13#)%) 6"$=`"6%(+=0I% &%E+3% ="
E+3% =(+,$$%D#+3$- +,) =2+= ," 8"") (%+$",$ 2+) :%%, $2"C, C2A =2%
"()0,+(A E%+,0,8 "& =2% C"() $2"#3) ,"= +663A 0, =2% 1",=%D= "& E+((0+8%
3+CV 6+(+8(+62 #!)G !% C%,= ", =" $+A =2+= =2%(% C+$ ," &"(E#3+01 $"3#=0",
&"( )%=%(E0,0,8 =2% $%D "& +, 0,)0I0)#+3 &"( =20$ 6#(6"$%- =2+= +33 (%3%I+,=
&+1="($ 2+) =" :% 1",$0)%(%) 0,13#)0,8 =2% 6%($",L$ :0"3"801+3 +,) 62A$01+3
12+(+1=%(0$=01$ += :0(=2- =2% 6%($",L$ 30&% %D6%(0%,1%$- =2% %D=%,= =" C2012 =2%
6%($", 2+$ &#,1=0",%) 0, $"10%=A +$ + E+, "( C"E+,- +,A 2"(E",+3- $#(801+3
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"( "=2%( E%)01+3 $%D (%+$$08,E%,= =(%+=E%,=$ =2% 6%($", 2+$ #,)%(8",% +,)
=2% 1",$%b#%,1%$ "& $#12 =(%+=E%,= +,) =2+= 0= C+$ 13%+( &("E =2% 9#$=(+30+,
+#=2"(0=0%$ =2+= 6"$=`"6%(+=0I% =(+,$$%D#+3$ C033 ,"(E+33A :% E%E:%($ "&
=2%0( (%+$$08,%) $%DV 6+(+$ #!(S#!%G !% 2%3) =2+= + E+((0+8% C2012 KK]%I0,LL
2+) %,=%(%) 0,=" C0=2 KK*%,,0&%(LL ", !$ 9#8#$= $%%% C+$ + I+30) E+((0+8%
#,)%( 9#$=(+30+, 3+CG
'$ H, F& 6+ H+<)& @K%.)')/0 4* >%66)%9+ 4* ;6%&##+L"%.A M#,(%6"(=%)N
966%+3 /" @9 %)[!""$- !$ >%:(#+(A !""#- =2% >#33 7"#(= "& =2% >+E03A
7"#(= "& 9#$=(+30+- +&=%( + 1"E6(%2%,$0I% (%I0%C "& =2% +#=2"(0=0%$ 0,13#)0,8
=2% )%10$0", "& =2% 7"#(= "& 966%+3 0, =20$ 1+$% M$%% T!""!U >+E $*"N- +8(%%)
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B2% J#)8E%,= (%&%($ 0, 6+(+8(+62 %$ +,) =2% 6(%1%)0,8 6+(+8(+62$ =" =2%
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C2" C0$2%$ =" 12+,8% 2%( %D0$=0,8 8%,)%( +,) +$$#E% =2% "66"$0=% 8%,)%(G
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)%F,0=0",+3 b#%$=0",$ "& 2"C &+( =2% 6%($", E#$= 8" 0, "()%( =" b#+30&A +$ +
=(+,$$%D#+3G H$ E%(%3A +$$#E0,8 =2% 30&% +,) 13"=20,8 "& + C"E+, %,"#82 "(
E#$= 0= 0,13#)% 0((%I%($0:3% 8%,)%( (%+$$08,E%,=c P( $"E%=20,8 0, :%=C%%,c
B2%(% +(% 1"8%,= +(8#E%,=$ +8+0,$= +)"6=0,8 +,A $6%10F1 1(0=%(0",G
9 &#(=2%( b#%$=0", C2012 +(0$%$ 0$ (%&%((%) =" 0, 6+(+8(+62 *" "& =2%
744'()& J#)8E%,= #* @!?? &&)- ,"=0,8V KKO+,A 6%"63% (%I%(= =" =2%0(
:0"3"801+3 $%D +&=%( 30I0,8 &"( $"E% =0E% 0, =2% "66"$0=% $%D +,) $"E%
+3=%(,+=% :%=C%%, =2% =C" $%D%$ =2("#82"#= =2%0( 30I%$GLL 933 =20$ #,)%(30,%$
=2% ,"I%3=A "& =2% 0)%+ "& 8%,)%( :A 12"01% +,) 2"C 8(%+= + )%6+(=#(% 0=
(%6(%$%,=$ &("E =2% 6(%`744'()& 2#E+, (082=$ 3+C +,) =2% 6(%I0"#$
#,)%($=+,)0,8 "& C2+= =2% C"()$ KK(%$6%1=0I%3A E+3% +,) &%E+3%LL E%+,=G
<0E03+( &#,)+E%,=+3 ,"I%3=0%$ +,) 12+,8%$ 0, =2% #$% "& 3+,8#+8%- 1#3=#(+33A
1",=("I%($0+3- +(% 0,I"3I%) 0, 80I0,8 %W%1= =" =2% @#("6%+, 7"#(= "& !#E+,
?082=$L$ 0,=%(6(%=+=0", "& =2% C"() KKE+((ALL 0, +(=013% $!G
(( B2% +66%33+,=L$ 6(0E+(A 13+0E C+$ &"( + )%13+(+=0", #,)%( $%1=0", **
"& =2% >+E03A '+C 91= $%(' =2+= 2%( E+((0+8% =" O( 4%330,8%( 0, $%($ C+$
KK+= 0=$ 0,1%6=0", + I+30) E+((0+8%LLG >"( =2% (%+$",$ 80I%, :A EA ,":3% +,)
3%+(,%) &(0%,)$ +,) &"( =2% +))0=0",+3 (%+$",$ H 2+I% 80I%, +,) =2"$% =" :%
80I%, :A EA ,":3% +,) 3%+(,%) &(0%,)- '"() ?")8%( "& @+(3$&%((A- =2% 13+0E
E#$= &+03 +,) =2% +66%+3 :% )0$E0$$%)G B2% $%($ C%))0,8 C+$ ,"= I+30)G
() 4#= =2+= $=033 3%+I%$ =2% b#%$=0", C2%=2%( =2% !"#$% $2"#3) E+5% +
)%13+(+=0", "& 0,1"E6+=0:030=A #,)%( $%1=0", & "& =2% !#E+, ?082=$ 91=
$%%(G B2% =2(%$2"3) b#%$=0", 0$ C2%=2%(- :A +663A0,8 $%1=0", #- 0= 0$
6"$$0:3%- +$ + E+==%( "& 0,=%(6(%=+=0",- =" KK(%+) )"C,LL $%1=0", $$ M1N "& =2%
$%)# 91= $" +$ =" 0,13#)% +))0=0",+3 C"()$ $#12 +$ KK"( =C" 6%"63% "& =2%
$+E% $%D ",% "& C2"E 2+$ 12+,8%) 20$[2%( $%D =" =2+= "& =2% "66"$0=% $%DLLG
B20$ C"#3) 0, EA I0%C ,"= :% +, %D%(10$% 0, 0,=%(6(%=+=0", 2"C%I%( (":#$=G
H= C"#3) :% + 3%80$3+=0I% %D%(10$% "& +E%,)E%,= E+50,8 + 3%80$3+=0I% 12"01%
+$ =" C2+= 6(%10$% +E%,)E%,= C+$ +66("6(0+=%G 7"#,$%3 &"( =2% '"()
72+,1%33"( ", :%2+3& "& =2% f"I%(,E%,= )0) ,"= +(8#% "=2%(C0$%G 7"#,$%3
+3$" )0) ,"= +(8#% =2+= 744'()& C+$ C(",83A )%10)%) ,"( =2+= =2% \] C+$
,"= #,)%( + =(%+=A ":308+=0", =" 1"E63A C0=2 0=G 4#=- %W%1=0I%3A (%6%+=0,8
+(8#E%,=$ E+)% #,$#11%$$&#33A 0, <=(+$:"#(8- $#:E0==%) =2+= =2% !"#$%
$2"#3) ,"= %D%(10$% 0=$ )0$1(%=0", #,)%( $%1=0", & 2+I0,8 (%8+() =" =2%
)0Y1#3=A "& )%10)0,8 #6", ,%C 6"3010%$ +,) )(+&=0,8 ,%C 3%80$3+=0",G B2%$%
)0Y1#3=0%$ %D0$= :#= E#12 =0E% 2+$ %3+6$%). =2% ;"(50,8 f("#6 (%6"(=%) 0,
96(03 !""". =2% 7"#(= "& 966%+3 1"EE%,=%) +$ $=(",83A +$ 0= C+$ 6("6%( &"(
=2%E =" )" $" += =2% 3+15 "& 6("8(%$$ 0, *#3A !""$ +,) =2% @#("6%+, 7"#(= "&
!#E+, ?082=$ 2+$ E+)% 0=$ )%10$0", 0, 744'()& ", =2% :+$0$ =2+= =2%
6%(E0==%) =0E% &"( 1"E630+,1% 2+$ %D60(%)G B2% +(8#E%,= &"( &#(=2%( =0E% 0$
,"C 0=$%3& 0,1"E6+=0:3% C0=2 =2% (082=$ 1",&%((%) :A =2% 7",I%,=0",G
(* 4#= 1"#,$%3 +3$" +(8#%) =2+=- 0, I0%C "& 20$ 1",1%$$0", =2+= 744'()&
:"#,) =2% \,0=%) ]0,8)"E- +,A )%13+(+=0", C"#3) :% +1+)%E01 +,) 0=$
6#(6"$% C+$ E%(%3A =" 1",&%( + 6"C%( =" %D6%)0=% 3%80$3+=0", #,)%(
$%1=0", $"G B2%$% +(8#E%,=$ E#$= :% (%J%1=%)G B2% +66%33+,= +,)
O( 4%330,8%( 0, %D%(10$% "& =2%0( (082=$ #,)%( +(=013% $! C"#3) C0$2 =" %,=%(
0,=" + I+30) E+((0+8% +$ $"", +$ =2% \] 3%80$3+=0", %,+:3%$ =2%E =" )" $"G
P=2%($ E+A C0$2 =" )" =2% $+E%G B2% f"I%(,E%,= 1+,,"= A%= 80I% +,A
+$$#(+,1% +:"#= =2% 0,=(")#1=0", "& 1"E630+,= 3%80$3+=0",G B2%(% C033 :%
6"30=01+3 1"$=$ 0, :"=2 =2% )(+&=0,8 +,) %,+1=E%,= "& ,%C 3%80$3+=0", +,) =2%
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3%80$3+=0I% =0E% 0= C033 "11#6AG B2% 0,1"E6+=0:030=A 2+I0,8 :%%, %$=+:30$2%)=2% )%13+(+=0", #,)%( $%1=0", & $2"#3) :% E+)%G
);<= @,;DD ;A A;@,;D:
)" OA '"()$- H 2+I% 2+) =2% 8(%+= +)I+,=+8% "& (%+)0,8 0, +)I+,1% =2%
"60,0",$ ", =20$ 1+$% "& EA ,":3% +,) 3%+(,%) &(0%,)$- '"() /012"33$ "&
40(5%,2%+) +,) '"() !"6% "& 7(+082%+)G H F,) EA$%3& 0, 1"E63%=% +,)
+)E0(0,8 +8(%%E%,= C0=2 =2%0( +,+3A$0$ "& =2% 0$$#% +(0$0,8 0, =2% 1+$% +,)
C0=2 =2%0( 1",13#$0",$ ", =2+= 0$$#%G H 1+,,"= 0E6("I% ", C2+= =2%A 2+I%
$+0) "( +)) +,A=20,8 #$%&#3G H C"#3) )0$E0$$ =2% +66%+3 &"( =2% (%+$",$ =2%A
2+I% 80I%, +,) E+5% =2% 6("6"$%) )%13+(+=0", "& 0,1"E6+=0:030=AG
);<= <;=B:< ;A :8<)@A:<<E
)$ OA '"()$- H 2+I% 2+) =2% 6(0I03%8% "& 1",$0)%(0,8 =2% $6%%12%$ "& EA
,":3% +,) 3%+(,%) &(0%,)$- '"() /012"33$ "& 40(5%,2%+)- '"() !"6% "&
7(+082%+) +,) '"() !":2"#$% "& ;""):"("#82- 0, )(+&=G H +8(%% C0=2 =2%E
+,)- &"( =2% (%+$",$ =2%A 80I%- H ="" C"#3) E+5% =2% )%13+(+=0", "&
0,1"E6+=0:030=A C2012 =2%A 6("6"$% :#= C"#3) "=2%(C0$% )0$E0$$ =2% +66%+3G
H +)) + 6"0,= +:"#= =2% 3+,8#+8% "& =2% (%3%I+,= 3%80$3+=0",G
)! B2% $#:E0$$0",$ &"( O($ 4%330,8%( 6(%$#66"$% =2+=- 0, (%3+=0", ="
E+((0+8%- @,830$2 3+C %,I0$+8%$ =2+= + 6%($",L$ 8%,)%( 1+, +3=%(G B2% &"(E "&
$%1=0", $$M1N "& =2% O+=(0E",0+3 7+#$%$ 91= $%)# 0,)01+=%$ =2+= =20$ 0$ ,"= $"G
)# <%1=0", $$M1N 0$ + (%`%,+1=E%,= "& $%1=0", $M1N "& =2% /#330=A "&
O+((0+8% 91= $%)$ C2012 C+$ 6+$$%) $2"(=3A +&=%( =2% )%10$0", 0, 146$+// <
146$+// @46#+ ?#:.+0A T$%)$U Q (#G <%1=0", $$M1N 1",=+0,$ ",% 0, + $%(0%$ "&
8("#,)$ "& ,#330=AG 4A $%1=0", $$M:N + E+((0+8% 0$ I"0) 0& KK+= =2% =0E% "& =2%
E+((0+8% %0=2%( 6+(=A C+$ +3(%+)A 3+C&#33A E+((0%)LLG B2% (%&%(%,1% =" =2%
$0=#+=0", += =2% =0E% "& =2% E+((0+8% 0$ ,%1%$$+(A :%1+#$% + 6%($", E+A 2+I%
:%%, 3+C&#33A E+((0%) += +, %+(30%( =0E% +,) E+A :% 3+C&#33A E+((0%) += +
3+=%( =0E%G B2% $0=#+=0", 0$ ",% =2+= 1+, 12+,8%G >"( 6#(6"$%$ "& ,#330=A =2%
1(0=01+3 1",$0)%(+=0", 0$ C2+= =2% $0=#+=0", C+$ KK+= =2% =0E% "& =2% E+((0+8%LL
0, b#%$=0",G <0E03+(3A- $%1=0", $$M)N 6("I0)%$ =2+= + 6"3A8+E"#$ E+((0+8%
%,=%(%) 0,=" "#=$0)% @,83+,) +,) ;+3%$ 0$ I"0) 0& KK%0=2%( 6+(=A C+$ += =2%
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GÜNDÜZ v TURKEY
BEFORE THE EUROPEAN COURT OF HUMAN RIGHTS
APPLICATION NO.35071/97
(The President, Judge Rozakis; Judges Lorenzen, Bonello,
Türmen, Vajić, Levits, Botoucharova and Zagrebelsky)
(2005) 41 E.H.R.R. 5

December 4, 2003
Freedom of expression; Hate speech; Inciting racial hatred; Interference;
Islam; Margin of appreciation; Necessary in democratic society; Prescribed by
law; Proportionality; Religious groups; Television
H1

H2

H3

H4

In June 1995, as the leader of an Islamist sect, the applicant took part in a live
television broadcast transmitted by a private channel. The purpose of the
programme was to discuss the sect, whose members were attracting public
attention. The following April, Istanbul State Security Court found him guilty of
making statements during the broadcast inciting people to hatred and hostility on
grounds of religious difference. In particular, it found that he had described
Turkish society as “impious”, fiercely criticised secularism and democracy and
called for the introduction of a regime based on Sharia. He was sentenced to two
years’ imprisonment and a fine. His conviction was upheld by the Supreme Court.
Relying on Art.10 of the Convention, the applicant claimed that his conviction
had violated his right to freedom of expression. He claimed just satisfaction under
Art.41.
Held:
(1) by six votes to one that there had been a violation of Art.10;
(2) by six votes to one that the State was required to pay the applicant c5,000 in
respect of non-pecuniary damage.
1. Freedom of expression: interference; “prescribed by law”; legitimate aim;
“necessary in a democratic society”; proportionality; margin of appreciation;
live television; hate speech (Art.10).
(a) The applicant’s conviction had interfered with his freedom of expression.
The interference was prescribed by law and pursued the legitimate aims of
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preventing disorder and crime, protecting morals and protecting the rights of
others. [26]–[28]
(b) The Court reiterated the fundamental principles concerning the right to
freedom of expression and stressed that tolerance and respect for the equal dignity
of all human beings was the foundation of a democratic, pluralist society. Certain
statements constituting hate speech offensive to individuals or groups were not
protected by Art.10. [37]–[41]
(c) The purpose of the broadcast had been to find out about the applicant’s sect
and his non-conformist ideas, particularly on the subject of the incompatibility
between his concept of Islam and democratic values. The subject had been widely
discussed in the media and concerned a matter of general interest, a field in which
restrictions on freedom of expression called for strict interpretation. The broadcast
had been designed to provoke an exchange of views and to inform the public about
an issue of great interest for Turkish society. The applicant had been convicted not
because he had participated in a public debate, but because he had used “hate
speech” going beyond the limits of acceptable criticism. [43]–[44]
(d) The issue was whether, in convicting the applicant, the national authorities
had exercised their power of appreciation correctly. In this regard, it was necessary
for the Court to examine the domestic courts’ reasons and the passages from the
applicant’s statements to which they had referred. [45]–[47]
(e) Examined in their context, the statements in which the applicant had
expressed profound dissatisfaction with contemporary Turkish institutions, such
as the principles of secularism and democracy, could not be regarded as an appeal
to violence or as hate speech based on religious intolerance. [48]
(f) As regards the passage in which he had used the offensive word “piç”, people
may legitimately have considered this to be an unjustified and offensive attack.
However, the statements were made during a live broadcast which gave the
applicant no opportunity to rephrase, revise or withdraw them. Greater weight
should have been given to the fact that he had been actively participating in a lively
public debate. [49]
(g) Although it was difficult to declare respect for democracy and human rights
while supporting a regime based on Sharia, the mere fact of defending Sharia,
without calling for violence in order to establish it, could not be regarded as “hate
speech”. The purpose of the broadcast had been to find out about the sect of which
the applicant was the leader. His well-known extremist views were counterbalanced by the intervention of other participants and were expressed in the context of
a multi-sided debate in which he was actively participating. The need for the
restriction was not convincingly established. [51]
(h) In view of all the circumstances and notwithstanding the margin of
appreciation, insufficient reasons had been given for the interference with the
applicant’s freedom of expression. Accordingly, his conviction had violated
Art.10. [52]–[53]
2. Just satisfaction: damage; cost and expenses; default interest (Art.41).
(a) Since the applicant had adduced no evidence to establish what the alleged
pecuniary damage consisted of, nor requested reimbursement of the fine imposed
on him, no award was made under that head. As regards non-pecuniary damage,
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insufficient reasons had been given for the interference and the punishment was
extremely severe. Assessment was on an equitable basis. [57]
(b) The applicant had not sought reimbursement of costs and expenses and there
was no automatic requirement to examine that question. [55]

H14

The following cases are referred to in the Court’s judgment:
1. Fressoz and Roire v France [GC]: (2001) 31 E.H.R.R. 2
2. Fuentes Bobo v Spain: (2001) 31 E.H.R.R. 50
3. Handyside v United Kingdom (1979–80) 1 E.H.R.R. 737
4. Jersild v Denmark (1995) 19 E.H.R.R. 1
5. Müller v Switzerland: (1991) 13 E.H.R.R. 212
6. Murphy v Ireland: (2004) 38 E.H.R.R. 13
7. Nilsen and Johnsen v Norway [GC]: (2000) 30 E.H.R.R. 878
8. Otto-Preminger-Institut v Austria: (1995) 19 E.H.R.R. 34
9. Refah Partisi (the Welfare Party) v Turkey: (2003) 37 E.H.R.R. 1
10. Skalka v Poland: (2004) 38 E.H.R.R. 1
11. The Sunday Times v United Kingdom (No.1): (1979–80) 2 E.H.R.R. 245
12. Wingrove v United Kingdom: (1997) 24 E.H.R.R. 1
13. Application No.13593/88, Colacioppo v Italy, February 19, 1991
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The following cases are referred to in the dissenting opinion of Judge
Türmen:
15. Constantinescu v Romania: (2001) 33 E.H.R.R. 33
16. Thoma v Luxembourg: (2003) 36 E.H.R.R. 21

THE FACTS
I. The circumstances of the case
9

The applicant was born in 1941. He is a retired labourer.
A. The television programme in issue

10

11

On June 12, 1995 the applicant took part in his capacity as the leader of Tarikat
Aczmendi (a community describing itself as an Islamic sect) in a television
programme, Ceviz Kabuĝu (“Nutshell”), broadcast live on HBB, an independent
channel.
It appears from the evidence before the Court that the programme started late in
the evening of June 12 and lasted about four hours. Relevant excerpts from the
programme are set out below.
Hulki Cevizoĝlu (presenter—“HC”): “Good evening . . . There is a group that
is grabbing public attention because of the black robes [cüppe] worn by its
members, the sticks they carry and their habit of chanting [zikir]. How can this
group be described—it is called a sect [tarikat], but is it really a community or
group? We will be discussing the various characteristics of this group—the
Aczmendis—with their leader, Mr Müslüm Gündüz, who will be talking to us
live. We will also be phoning a number of guests to hear their views. On the
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subject of the black robes, we’ll be talking on the phone to Ms N. Yargici, a
stylist and expert on black clothing. We’ll also be hearing the views of Mr T.
Ateş and Mr B. Baykam on Kemalism.1 As regards Nurculuk,2 we’ll be
calling one of its most important leaders. The Aczmendi group—or sect—has
views on religious matters as well. We’ll be discussing those with Mr Y.
Işcan, of the Religious Affairs Department. And while we are on the subject,
viewers may phone in with questions for the Aczmendis’ leader, Mr Gündüz
. . .”.

Ms Yargici, a stylist taking part in the programme via a telephone link, asked Mr
Gündüz a number of questions about women’s clothing. They discussed religious
apparel and whether the clothing worn by the sect’s members was in keeping with
fashion or with Islam.
The presenter then discussed movements claiming to represent Islam and asked
the applicant a number of questions on the subject. They also talked about methods
of chanting. In this context Mr Gündüz stated:
Mr Gündüz (“MG”): “Kemalism was born recently. It is a religion—that is, it
is the name of a religion that has destroyed Islam and taken its place.
Kemalism is a religion and secularism has no religion. Being a democrat also
means having no religion . . .”.
HC: “You have already expressed those views on a programme on the Star
channel . . . We are now going to have Bedri Baykam on the line to see what he
thinks about your comments. We are going to ask him, as a proponent of
Kemalism, if it can be regarded as a religion”.
HC: “Do you agree with Mr Gündüz’s views on Kemalism? You are one of
Turkey’s foremost Kemalists”.
Bedri Baykam (“BB”): “I don’t know where to begin after so many
incorrect statements. For one thing, Kemalism is not a religion and secularism
has nothing to do with having no religion. It is completely wrong to maintain
that democracy has no religion”.
Mr Baykam challenged Mr Gündüz’s arguments and explained the concepts of
democracy and secularism. He stated:
BB: “A sect such as the one you belong to may observe a religion. But
concepts such as democracy, philosophy and free thought do not observe a
religion, because they are not creatures who can establish a moral relationship
with God. In a democracy all people are free to choose their religion and may
choose either to adhere to a religion or to call themselves atheists. Those who
wish to manifest their religion in accordance with their belief may do so.
Moreover, [democracy] encompasses pluralism, liberty, democratic thought
and diversity. This means that the people’s desire will be fulfilled, because the
people may elect party A today and party B tomorrow and then ask for a
coalition to be formed the day after tomorrow. All that is dictated by the
people. That is why, in a democracy, everything is free, and secularism and
1

Kemalist thought is inspired by the ideas of Mustafa Kemal Atatürk, the founder of the Republic of Turkey.
Nurculuk is an Islamic movement which was founded in the early 20th century and is widespread in Turkey. The
Aczmendi community claims to belong to it.

2
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democracy are two related concepts. Secularism in no way means having no
religion”.
MG: “Tell me the name of the religion of secularism”.
BB: “Secularism is freedom of the people and the principle that religious
affairs may not interfere with affairs of State”.
...
MG: “My brother, I say that secularism means having no religion. A
democrat is a man with no religion. A Kemalist adheres to the Kemalist
religion . . .”.
BB: “[Our ancestors were not without a religion.] True, our ancestors did
not allow the establishment of a system based on Sharia . . . inspired by the
Middle Ages, an undemocratic, totalitarian and despotic system that will not
hesitate to cause bloodshed where necessary. And you call that ‘having no
religion’—that’s your problem. But in a law-based, democratic, Kemalist and
secular State all people are free to manifest their religion. Behind closed
doors, they may practise their religion through chanting, worship or prayer;
they may read what they like, the Koran, the Bible or philosophy—that is their
choice. So I’m sorry, but your views are demagoguery. Kemalism has no
connection with religion. It respects religion; all people are entitled to believe
in a religion of their choice”.
MG: “Yes. But what I am saying is that a person who has no connection
with religion has no religion. Isn’t that so? . . . I’m not insulting anyone. I am
just saying that anyone calling himself a democrat, secularist or Kemalist has
no religion . . . Democracy in Turkey is despotic, merciless and impious
[dinsiz] . . . Because two days ago, six or seven of our friends were taken away
while on the sect’s premises [dergah] . . .”.
...
MG: “This secular democratic system is hypocritical [ikiyüzlü ve münafik]
. . .; it treats some people in one way and others in another way. In other
words, we do not share democratic values. I swear that we are not
appropriating democracy for ourselves. I am not taking refuge in its shadow.
Don’t be a hypocrite”.
HC: “But it is thanks to democracy that you can say all that”.
MG: “No, not at all. It is not thanks to democracy. We will secure our rights
no matter what. What is democracy? It has nothing to do with that”.
HC: “I repeat that if democracy did not exist, you would not have been able
to say all that”.
MG: “Why would I not have said it? I am saying these words while fully
aware that they constitute a crime under the laws of tyranny. Why would I
stop speaking? Is there any other way than death?”.
The participants then entered into a debate on Islam and democracy.
MG: “According to Islam, no distinction can be made between the
administration of a State and an individual’s beliefs. For example, the running
of a province by a governor in accordance with the rules of the Koran is
equivalent to a prayer. In other words, manifesting your religion does not only
mean joining in prayer or observing Ramadan . . . Any assistance from one
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Muslim to another also amounts to a prayer. OK, we can separate the State
and religion, but if [a] person has his wedding night after being married by a
council official authorised by the Republic of Turkey, the child born of the
union will be a piç [bastard]”.
HC: “Do you mind . . .”
MG: “That is how Islam sees it. I am not talking about the rules of
democracy . . .”.
BB: “. . . In Turkey people are killed for not observing Ramadan. People are
beaten at university. [Mr Gündüz] claims he is innocent, but people like that
oppress society because they interfere with the way of life of others. In
Turkey people who say they support Sharia misuse it for demagogic
purposes. As Mr Gündüz said, they want to destroy democracy and set up a
regime based on Sharia”.
MG: “Of course, that will happen, that will happen . . .”.

12

The programme continued, the participants including Mr T Ateş, a professor,
Mr Y Işcan, a representative of the Religious Affairs Department, and Mr Mehmet
Kirkinci, a prominent figure from Erzurum.
B. The criminal proceedings against the applicant

13

14

15

In an indictment preferred on October 5, 1995, the public prosecutor at the
Istanbul National Security Court instituted criminal proceedings against the
applicant on the ground that he had breached Art.312(2) and (3) of the Criminal
Code by making statements during the television programme that incited the
people to hatred and hostility on the basis of a distinction founded on religion.
On April 1, 1996 the National Security Court, after ordering an expert opinion,
found the applicant guilty as charged and sentenced him to two years’
imprisonment and a fine of 600,000 Turkish liras, pursuant to Article 312(2) and
(3) of the Criminal Code.
The court held, in particular:
“The defendant, Müslüm Gündüz, took part in his capacity as the leader of the
Aczmendis in a television programme, Ceviz Kabuĝu, broadcast live on the
independent channel HBB. The purpose of the programme was to give a
presentation of the community, whose followers had attracted public
attention on account of the black robes they wore, the sticks they carried and
their manner of chanting. Those taking part included the stylist Neslihan
Yargici (via a telephone link), the artist Bedri Baykam, the scientist Toktamiş
Ateş, Mr Yaşar Işcan, an official from the Religious Affairs Department, and
a certain Mehmet Kirkinci, a prominent figure from Erzurum. The programme’s introduction, which was chiefly intended to familiarise viewers
with the Aczmendi community, focused on the origin of its members’ special
garments and on their habit of chanting. However, as the programme went on,
the debate between Mr Baykam, Mr Ateş and the defendant turned to the
concepts of secularism, democracy and Kemalism.
During the debate, in which the participants had the opportunity to discuss
the malfunctioning, usefulness and problems of institutions such as secularism and democracy in the context of social harmony, human rights and
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freedom of expression, the defendant Mr Gündüz made comments and used
expressions contrary to that aim in stating (on page 21 of the transcript):
‘anyone calling himself a democrat, secularist . . . has no religion . . .
Democracy in Turkey is despotic, merciless and impious [dinsiz] . . . This
secular . . . system is hypocritical [ikiyüzlü ve münafik] . . .; it treats some
people in one way and others in another way . . . I am saying these words while
fully aware that they constitute a crime under the laws of tyranny . . . Why
would I stop speaking? Is there any other way than death? . . .’. On page 27 [he
states]: ‘if [a] person has his wedding night after being married by a council
official authorised by the Republic of Turkey, the child born of the union will
be a piç . . .’.
[In addition,] Mr Bedri Baykam told Mr Gündüz that the aim of the latter’s
supporters was to ‘destroy democracy and set up a regime based on Sharia’,
and the defendant replied: ‘Of course, that will happen, that will happen’.
[Furthermore,] the defendant acknowledged before this Court that he had
made those comments, and stated that the regime based on Sharia would be
established not by duress, force or weapons but by convincing and persuading
the people.
Lastly, having regard to the fact that, in the passages quoted above and in
his statements taken as a whole, the defendant, in the name of Islam, describes
concepts such as democracy, secularism and Kemalism as impious [dinsiz],
mixes religious and social affairs, and also uses the word ‘impious’ to
describe democracy, the system regarded as the most suited to human nature,
adopted by almost all States and supported by the overwhelming majority of
the people making up our nation, the Court is satisfied beyond reasonable
doubt that the defendant intended openly to incite the people to hatred and
hostility on the basis of a distinction founded on religion. Furthermore, seeing
that the offence in question was committed by means of mass communication, the defendant should be sentenced in accordance with Article 312 §
2of the Criminal Code . . .”.
16

17

On May 15, 1996 the applicant appealed on points of law to the Court of
Cassation. In his notice of appeal, referring to Art.9 of the Convention and Arts 24
(freedom of religion) and 25 (freedom of expression) of the Constitution, he relied
on the protection of his right to freedom of religion and freedom of expression.
On September 25, 1996 the Court of Cassation upheld the judgment at first
instance.
II. Relevant domestic law

18

The relevant provisions of the Criminal Code read as follows:
“Article 312 §§ 2 and 3
Non-public incitement to commit an offence
...
A person who incites the people to hatred or hostility on the basis of a
distinction between social classes, races, religions, denominations or regions
shall, on conviction, be liable to between one and three years’ imprisonment
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and a fine . . . If this incitement endangers public safety, the sentence shall be
increased by one-third to one-half.
The penalties to be imposed on those who have committed the offences
defined in the previous paragraph shall be doubled when they have done so by
the means listed in Article 311 § 2.
Article 311 § 2
Public incitement to commit an offence
...
Where incitement to commit an offence is done by means of mass
communication, of whatever type—tape recordings, gramophone records,
newspapers, press publications or other published material—by the circulation or distribution of printed papers or by the placing of placards or posters
in public places, the terms of imprisonment to which convicted persons are
liable shall be doubled . . .”.
The relevant part of s.19(1) of the Execution of Sentences Act3 provides:

19

“. . . persons who . . . have been ordered to serve a custodial sentence shall be
granted automatic parole when they have served half of their sentence,
provided they have been of good conduct . . .”.
20

The solemnisation of marriage is governed by Arts 134 to 144 of the Civil Code.
Article 134 provides that marriages are solemnised by a registrar, namely the
mayor or an official delegated by the mayor in municipalities and muhtars in
villages. Article 143 provides that a marriage contracted before a registrar is valid
without a religious ceremony having to be conducted.
III. Relevant international instruments

21

Provisions relating to the prohibition of hate speech and all forms of intolerance
and discrimination on grounds such as race, religion and belief are to be found in a
number of international instruments, for example: the United Nations Charter
1945,4 the Universal Declaration of Human Rights 1948,5 the International
Covenant on Civil and Political Rights 1966,6 the International Convention on the
Elimination of All Forms of Racial Discrimination 19657 and the Declaration on
the Elimination of All Forms of Intolerance and of Discrimination Based on
Religion or Belief. Furthermore 1981, the Vienna Declaration, adopted on October
9, 1993, expressed alarm at the present resurgence of racism, xenophobia and
anti-Semitism and the development of a climate of intolerance. Among such
instruments, Resolution No.52/122 on the elimination of all forms of religious
intolerance, adopted by the United Nations General Assembly on December 12,
1997, deals more specifically with the issue of religious intolerance.
Instruments dealing more directly with the issue of “hate speech” are:
Recommendation No.R (97) 20 on “hate speech”, adopted on October 30, 1997 by
3
4
5
6
7

Law No.647 of July 13, 1965.
Para.2 of the Preamble, Art.1(3), Art.13(1)(b), Arts 55 (c) and 76 (c).
Arts 1, 2 and 7.
Art.2(1), Art.20(2) and Art.26.
Arts 4 and 5.
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the Committee of Ministers of the Council of Europe, and General Policy
Recommendation No.7 of the European Commission against Racism and
Intolerance on national legislation to combat racism and racial discrimination.
1. Recommendation No.R (97) 20 on “hate speech”
22

On October 30, 1997 the Committee of Ministers of the Council of Europe
adopted Recommendation No.R (97) 20 on “hate speech” and the appendix
thereto. The recommendation originated in the Council of Europe’s desire to take
action against racism and intolerance and, in particular, against all forms of
expression which spread, incite, promote or justify racial hatred, xenophobia,
anti-Semitism or other forms of hatred based on intolerance. The Committee of
Ministers recommended that the Member States’ governments be guided by
certain principles in their action to combat hate speech.
The appendix to the Recommendation states that the term “hate speech” is to be
“understood as covering all forms of expression which spread, incite, promote or
justify racial hatred, xenophobia, anti-Semitism or other forms of hatred based on
intolerance . . .”.
The Recommendation lays down guidelines designed to underpin governments’
efforts to combat all hate speech, for example the setting up of an effective legal
framework consisting of appropriate civil-, criminal- and administrative-law
provisions for tackling the phenomenon. It proposes, among other measures, that
community-service orders be added to the range of possible penal sanctions and
that the possibilities under the civil law be enhanced, for example by awarding
compensation to victims of hate speech, affording them the right of reply or
ordering retraction. Governments should ensure that within this legal framework
any interference by the public authorities with freedom of expression is narrowly
circumscribed on the basis of objective criteria and subject to independent judicial
control.
2. General Policy Recommendation No.7 of the European Commission against
Racism and Intolerance on national legislation to combat racism and racial
discrimination

23

24

On December 13, 2002 the Council of Europe’s European Commission against
Racism and Intolerance (“ECRI”) adopted a recommendation on key components
which should feature in the national legislation of Member States of the Council of
Europe in order for racism and racial discrimination to be combated effectively.
The relevant parts of the recommendation read as follows:
“I. Definitions
1. For the purposes of this Recommendation, the following definitions
shall apply:
(a) ‘racism’ shall mean the belief that a ground such as race, colour,
language, religion, nationality or national or ethnic origin justifies
contempt for a person or a group of persons, or the notion of
superiority of a person or a group of persons.
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(b) ‘direct racial discrimination’ shall mean any differential treatment
based on a ground such as race, colour, language, religion,
nationality or national or ethnic origin, which has no objective and
reasonable justification. Differential treatment has no objective and
reasonable justification if it does not pursue a legitimate aim or if
there is not a reasonable relationship of proportionality between the
means employed and the aim sought to be realised.
(c) ‘indirect racial discrimination’ shall mean cases where an apparently neutral factor such as a provision, criterion or practice cannot
be as easily complied with by, or disadvantages, persons belonging
to a group designated by a ground such as race, colour, language,
religion, nationality or national or ethnic origin, unless this factor
has an objective and reasonable justification. This latter would be
the case if it pursues a legitimate aim and if there is a reasonable
relationship of proportionality between the means employed and the
aim sought to be realised.
...
18. The law should penalise the following acts when committed
intentionally:
(a) public incitement to violence, hatred or discrimination,
(b) public insults and defamation or
(c) threats
against a person or a grouping of persons on the grounds of their race, colour,
language, religion, nationality, or national or ethnic origin;
...
23. The law should provide for effective, proportionate and dissuasive
sanctions for the offences set out in paragraphs 18, 19, 20 and 21. The law
should also provide for ancillary or alternative sanctions”.
JUDGMENT
I. Alleged violation of Article 10 of the Convention

25

The applicant submitted that his conviction under Art.312 of the Criminal Code
had infringed Art.10 of the Convention, which provides:
“1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information and
ideas without interference by public authority and regardless of frontiers.
This Article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society,
in the interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the disclosure of
(2005) 41 E.H.R.R., Part 1 ! Sweet & Maxwell

AB 732

(2005) 41 E.H.R.R. 5

69

information received in confidence, or for maintaining the authority and
impartiality of the judiciary”.
26

It was common ground between the parties that the measures giving rise to the
instant case had amounted to interference with the applicant’s right to freedom of
expression. Such interference would constitute a breach of Art.10 unless it was
“prescribed by law”, pursued one or more of the legitimate aims referred to in
para.2 and was “necessary in a democratic society” in order to achieve the aim or
aims in question.
A. “Prescribed by law”

27

It was, moreover, undisputed that the interference had been “prescribed by law”,
the applicant’s conviction being based on Art.312 of the Criminal Code.
B. Legitimate aim

28

Nor was it disputed that the interference had pursued legitimate aims, namely
the prevention of disorder or crime, the protection of morals and, in particular, the
protection of the rights of others.
C. “Necessary in a democratic society”
1. The parties’ submissions

29

30

31

32

The Government argued, first, that freedom of expression did not entail freedom
to proffer insults. The applicant could not lay claim to the protection of freedom of
expression when using insulting words such as “piç” (bastard). Moreover, his
conduct had been punishable by law. It asserted in that connection that Arts 311
and 312 of the Criminal Code punished anyone who openly incited the people to
hatred or hostility on the basis of a distinction founded on membership of a religion
or denomination.
The Government pointed out that during the television broadcast the applicant
had expressed his opposition to democracy, yet he was now asserting the right to
benefit from its advantages.
In the Government’s submission, the interference in question should be deemed
to have been necessary in a democratic society and to have met a pressing need.
The applicant’s comments had not merely been offensive or shocking but had also
been likely to cause serious harm to morals and to public order. Through his
comments, which ran counter to the moral principles of a very large majority of the
population, the applicant had severely jeopardised social stability. Furthermore,
his comment that any child born of a marriage celebrated before a mayor was a
“piç” had touched on a subject of great sensitivity to Turkish public opinion. It had
called into question the morality, indeed the legitimacy, of families, accusing them
of being immoral and of failing to observe the Islamic faith. The Government also
emphasised the impact of such comments, made during a television programme
shown across the country.
The Government further submitted that the applicant had been convicted not on
account of his religion but for spreading hatred based on religious intolerance. On
(2005) 41 E.H.R.R., Part 1 ! Sweet & Maxwell
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that account, he had also failed to comply with his duties under the second
paragraph of Art.10 of the Convention.
The applicant contested the Government’s arguments. He submitted that he had
been taking part in a television debate that had been broadcast late at night and had
lasted about four hours. A number of people had taken part in order to ascertain his
views and had engaged in debate with him by asking questions or submitting
counterarguments.
The applicant maintained that his views, taken as a whole, were protected by
freedom of expression. He had given examples and explanations on the basis of his
personal beliefs. He had used the word “piç”, which should be interpreted as
“illegitimate child”, in response to a question from the programme’s presenter. In
doing so he had intended to stress that civil marriage was contrary to the Islamic
conception of marriage requiring all marriages to be solemnised by a cleric. The
word had therefore not been an insult but rather a term commonly used to describe
a particular situation from the standpoint of Islam.
As to the applicant’s statements such as “democracy has no religion”, he argued
that they should be viewed in their context.
The applicant further submitted that there had been no pressing social need for
his conviction. Nobody to whom his comments had allegedly referred had
instituted court proceedings against him for defamation or insult.
2. The Court’s assessment
(a) Relevant principles

37

38

Freedom of expression constitutes one of the essential foundations of any
democratic society and one of the basic conditions for its progress and for each
individual’s self-fulfilment. Subject to para.2 of Art.10, it is applicable not only to
“information” or “ideas” that are favourably received or regarded as inoffensive or
as a matter of indifference, but also to those that offend, shock or disturb.8
However, as is borne out by the wording itself of Art.10(2), whoever exercises
the rights and freedoms enshrined in the first paragraph of that Article undertakes
“duties and responsibilities”. Amongst them—in the context of religious opinions
and beliefs—may legitimately be included an obligation to avoid as far as possible
expressions that are gratuitously offensive to others and thus an infringement of
their rights, and which therefore do not contribute to any form of public debate
capable of furthering progress in human affairs.9 Moreover, a certain margin of
appreciation is generally available to the Contracting States when regulating
freedom of expression in relation to matters liable to offend intimate personal
convictions within the sphere of morals or, especially, religion.10
The test of whether the interference complained of was “necessary in a
democratic society” requires the Court to determine whether it corresponded to a
8

See Handyside v United Kingdom: (1979–80) 1 E.H.R.R. 737 at [49].
See, mutatis mutandis, Otto-Preminger-Institut v Austria: (1995) 19 E.H.R.R. 34 at [49], and Wingrove v United
Kingdom: (1997) 24 E.H.R.R. 1 at [52].
10
See, mutatis mutandis, Müller v Switzerland: (1991) 13 E.H.R.R. 212 at [35], and, as the most recent authority,
Murphy v Ireland: (2004) 38 E.H.R.R. 13 at [65]–[69].
9
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“pressing social need”, whether it was proportionate to the legitimate aim pursued
and whether the reasons given by the national authorities to justify it are relevant
and sufficient.11 In assessing whether such a “need” exists and what measures
should be adopted to deal with it, the national authorities are left a certain margin of
appreciation. This power of appreciation is not, however, unlimited but goes hand
in hand with European supervision by the Court, whose task it is to give a final
ruling on whether a restriction is reconcilable with freedom of expression as
protected by Art.10.12
The Court’s task in exercising its supervisory function is not to take the place of
the national authorities but rather to review under Art.10, in the light of the case as
a whole, the decisions they have taken pursuant to their power of appreciation.13
The present case is characterised, in particular, by the fact that the applicant was
punished for statements classified by the domestic courts as “hate speech”. Having
regard to the relevant international instruments14 and to its own case law, the Court
would emphasise, in particular, that tolerance and respect for the equal dignity of
all human beings constitute the foundations of a democratic, pluralistic society.
That being so, as a matter of principle it may be considered necessary in certain
democratic societies to sanction or even prevent all forms of expression which
spread, incite, promote or justify hatred based on intolerance (including religious
intolerance), provided that any “formalities”, “conditions”, “restrictions” or
“penalties” imposed are proportionate to the legitimate aim pursued.15
Furthermore, as the Court noted in Jersild v Denmark,16 there can be no doubt
that concrete expressions constituting hate speech, which may be insulting to
particular individuals or groups, are not protected by Art.10 of the Convention.
(b) Application of the above principles in the instant case

42

43

The Court must consider the impugned “interference” in the light of the case as a
whole, including the content of the comments in issue and the context in which
they were broadcast, in order to determine whether it was “proportionate to the
legitimate aims pursued” and whether the reasons adduced by the national
authorities to justify it are “relevant and sufficient”.17 Furthermore, the nature and
severity of the penalties imposed are also factors to be taken into account when
assessing the proportionality of the interference.18
The Court observes, firstly, that the programme in question was about a sect
whose followers had attracted public attention. The applicant, who was regarded as
the leader of the sect and whose views were already known to the public, was
invited to take part in the programme for a particular purpose, namely to present
the sect and its nonconformist views, including the notion that democratic values
were incompatible with its conception of Islam. This topic was widely debated in
11

See The Sunday Times v United Kingdom (No.1): (1979–80) 2 E.H.R.R. 245 at [62].
See, among many other authorities, Nilsen and Johnsen v Norway [GC]: (2000) 30 E.H.R.R. 878 at [43].
13
See n.12 above.
14
See [22]–[24] above.
15
With regard to hate speech and the glorification of violence, see, mutatis mutandis, App. No.26682/95, Sürek v
Turkey (No.1) [GC], July 8, 1999 at [62].
16
Jersild v Denmark: (1995) 19 E.H.R.R. 1 at [35].
17
See, among other authorities, Fressoz and Roire v France [GC]: (2001) 31 E.H.R.R. 2.
18
See Skalka v Poland: (2004) 38 E.H.R.R. 1 at [42].
12
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the Turkish media and concerned a matter of general interest, a sphere in which
restrictions on freedom of expression are to be strictly construed.
The Court further notes that the format of the programme was designed to
encourage an exchange of views or even an argument, in such a way that the
opinions expressed would counterbalance each other and the debate would hold
the viewers’ attention. It notes, as the domestic courts did, that in so far as the
debate concerned the presentation of a sect and was limited to an exchange of
views on the role of religion in a democratic society, it gave the impression of
seeking to inform the public about a matter of great interest to Turkish society. It
further points out that the applicant’s conviction resulted not from his participation
in a public discussion, but from comments which the domestic courts regarded as
“hate speech” beyond the limits of acceptable criticism.19
The main issue is therefore whether the national authorities correctly exercised
their discretion in convicting the applicant for having made the statements in
question.20
In order to assess whether the “necessity” of the restriction on the applicant’s
freedom of expression has been established convincingly, the Court must examine
the issue essentially from the standpoint of the reasoning adopted by the national
courts. In this connection, the Court notes that the Turkish courts’ conclusions
related solely to the fact that the applicant had described contemporary secular
institutions as “impious”, had vehemently criticised concepts such as secularism
and democracy and had openly campaigned for Sharia.21
The Turkish courts examined certain statements made by the applicant before
reaching the conclusion that he was not entitled to the protection of freedom of
expression. For the purposes of the instant case, the Court will divide the
statements into three passages.
The first passage is the following:
“. . . anyone calling himself a democrat [or] secularist . . . has no religion . . .
Democracy in Turkey is despotic, merciless and impious [dinsiz] . . .
This secular . . . system is hypocritical [ikiyüzlü ve münafik] . . . it treats
some people in one way and others in another way . . .
I am making these comments while fully aware that they represent a crime
against the laws of tyranny. Why would I stop speaking? Is there any other
way than death?”.

49

In the Court’s view, such comments demonstrate an intransigent attitude
towards and profound dissatisfaction with contemporary institutions in Turkey,
such as the principle of secularism and democracy. Seen in their context, however,
they cannot be construed as a call to violence or as hate speech based on religious
intolerance.
The second passage is the following:
“. . . if [a] person has his wedding night after being married by a council
official authorised by the Republic of Turkey, the child born of the union will
be a piç . . .”.
19
20
21

See [15] above.
See, mutatis mutandis, Murphy, cited above, at [72].
See [15] above.
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In Turkish, “piç” is a pejorative term referring to children born outside marriage
and/or born of adultery and is used in everyday language as an insult designed to
cause offence.
Admittedly, the Court cannot overlook the fact that the Turkish people, being
deeply attached to a secular way of life of which civil marriage is a part, may
legitimately feel that they have been attacked in an unwarranted and offensive
manner. It points out, however, that the applicant’s statements were made orally
during a live television broadcast, so that he had no possibility of reformulating,
refining or retracting them before they were made public.22 Similarly, the Court
observes that the Turkish courts, which are in a better position than an international
court to assess the impact of such comments, did not attach particular importance
to that factor. Accordingly, the Court considers that, in balancing the interests of
free speech and those of protecting the rights of others under the necessity test in
Art.10(2) of the Convention, it is appropriate to attach greater weight than the
national courts did, in their application of domestic law, to the fact that the
applicant was actively participating in a lively public discussion.23
Lastly, the national courts sought to establish whether the applicant was
campaigning for Sharia. In that connection they held, in particular24:
“Mr Bedri Baykam told Mr Gündüz that the aim of the latter’s supporters was
to ‘destroy democracy and set up a regime based on Sharia’, and the
defendant replied: ‘Of course, that will happen, that will happen.’ [Furthermore,] the defendant acknowledged before this Court that he had made those
comments, and stated that the regime based on Sharia would be established
not by duress, force or weapons but by convincing and persuading the
people”.

51

The Turkish courts considered that the means by which the applicant intended to
set up a regime based on religious rules were not decisive.
As regards the relationship between democracy and Sharia, the Court reiterates
that in Refah Partisi (the Welfare Party) v Turkey25 it noted, among other things,
that it was difficult to declare one’s respect for democracy and human rights while
at the same time supporting a regime based on Sharia. It considered that Sharia,
which faithfully reflected the dogmas and divine rules laid down by religion, was
stable and invariable and clearly diverged from Convention values, particularly
with regard to its criminal law and criminal procedure, its rules on the legal status
of women and the way it intervened in all spheres of private and public life in
accordance with religious precepts. The Court would point out, however, that
Refah Partisi (the Welfare Party) concerned the dissolution of a political party
whose actions seemed to be aimed at introducing Sharia in a State party to the
Convention and which at the time of its dissolution had had the real potential to
seize political power.26 Such a situation is hardly comparable with the one in issue
in the instant case.
22
23
24
25
26

See Fuentes Bobo v Spain: (2001) 31 E.H.R.R. 50 at [46].
See, mutatis mutandis, Nilsen and Johnsen, cited above, at [52].
See [15] above.
Refah Partisi (the Welfare Party) v Turkey: (2003) 37 E.H.R.R. 1 at [123].
See n.25 above.

(2005) 41 E.H.R.R., Part 1 ! Sweet & Maxwell

AB 737

74

52

53

GÜNDÜZ V TURKEY

Admittedly, there is no doubt that, like any other remark directed against the
Convention’s underlying values, expressions that seek to spread, incite or justify
hatred based on intolerance, including religious intolerance, do not enjoy the
protection afforded by Art.10 of the Convention. However, the Court considers
that the mere fact of defending Sharia, without calling for violence to establish it,
cannot be regarded as “hate speech”. Moreover, the applicant’s case should be seen
in a very particular context. First, as has already been noted,27 the aim of the
programme in question was to present the sect of which the applicant was the
leader; secondly, the applicant’s extremist views were already known and had
been discussed in the public arena and, in particular, were counterbalanced by the
intervention of the other participants in the programme; and lastly, they were
expressed in the course of a pluralistic debate in which the applicant was actively
taking part. Accordingly, the Court considers that in the instant case the need for
the restriction in issue has not been established convincingly.
In conclusion, having regard to the circumstances of the case as a whole and
notwithstanding the national authorities’ margin of appreciation, the Court
considers that the interference with the applicant’s freedom of expression was not
based on sufficient reasons for the purposes of Art.10. This finding makes it
unnecessary for the Court to pursue its examination in order to determine whether
the two-year prison sentence imposed on the applicant, an extremely harsh penalty
even taking account of the possibility of parole afforded by Turkish law, was
proportionate to the aim pursued.
The applicant’s conviction accordingly infringed Art.10 of the Convention.
II. Application of Article 41 of the Convention
Article 41 of the Convention provides:

54

“If the Court finds that there has been a violation of the Convention or the
Protocols thereto, and if the internal law of the High Contracting Party
concerned allows only partial reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured party”.
55

56
57

The applicant sought just satisfaction in the amount of c500,000 for the
non-pecuniary and pecuniary damage he had sustained. He did not seek the
reimbursement of costs and expenses incurred before the Convention institutions
and/or the domestic courts, and this is not a matter which the Court has to examine
of its own motion.28
The Government submitted that the finding of a violation would constitute
sufficient just satisfaction.
With regard to pecuniary damage, the Court observes that the applicant has not
adduced any evidence of the nature of the loss sustained and, furthermore, that he
has not sought reimbursement of the fine imposed on him. No amount can
therefore be awarded under that head.
With regard to non-pecuniary damage, the Court points out that it has found that
the interference in question was not based on sufficient reasons for the purposes of
27
28

See [43] above.
See App. No.13593/88, Colacioppo v Italy, February 19, 1991, at [16].
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Art.10 and that the penalty imposed on the applicant was extremely harsh.29
Accordingly, making its assessment on an equitable basis, it awards him c5,000 in
respect of non-pecuniary damage.
For these reasons, THE COURT
1. Holds by six votes to one that there has been a violation of Art.10 of the
Convention;
2. Holds by six votes to one
(a) that the respondent State is to pay the applicant, within three months from
the date on which the judgment becomes final according to Art.44(2) of
the Convention, c5,000 in respect of non-pecuniary damage, plus any tax
that may be chargeable, to be converted into Turkish liras at the rate
applicable at the date of settlement;
(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amount at a rate
equal to the marginal lending rate of the European Central Bank during
the default period plus 3 percentage points;
3. Dismisses unanimously the remainder of the applicant’s claim for just
satisfaction.
Dissenting Opinion of Judge Türmen30
O-I1
O-I2

O-I3
O-I4

O-I5

O-I6

I regret that I am unable to agree with the conclusion reached by the majority,
although I have no difficulty in agreeing with their views until para.[46] of the
judgment.
The applicant, during a highly popular TV programme broadcast live, stated that
children born from marriages celebrated according to civil law (that is, not
according to religious law) are “piç” (bastards). He went on to say: “That is how
Islam sees it”.
In the Turkish language “piç” is a pejorative word meaning illegitimate
children. It is a very serious insult.
I agree with the majority view that “the Court cannot overlook the fact that the
Turkish population, being deeply attached to a secular way of life of which civil
marriage is a part, may legitimately feel that they have been attacked in an
unwarranted and offensive manner”.31
The word “piç” as used by the applicant is clearly hate speech based on religious
intolerance. Hate speech, both at national and international levels, comprises not
only racial hatred but also incitement to hatred on religious grounds or other forms
of hatred based on intolerance.
Recommendation No.R (97) 20 of the Committee of Ministers on “hate speech”
defines hate speech as “covering all forms of expression which spread, incite,
promote or justify racial hatred, xenophobia, anti-Semitism or other forms of
hatred based on intolerance”. Moreover, the Recommendation requests the
29
30
31

See [52] above.
Paragraph numbering added by the publisher.
Para.[49] of the judgment.
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Member States to establish a sound legal framework on hate speech and also asks
the national courts to bear in mind that hate speech may be so insulting to
individuals or groups as not to enjoy the level of protection afforded by Art.10 of
the Convention.
The European Commission against Racism and Intolerance, in para.18 of its
General Policy Recommendation No.7, states:
“The law should penalise the following acts when committed intentionally:
(a) public incitement to violence, hatred or discrimination,
(b) public insults and defamation . . .
against a person or a grouping of persons on the grounds of their race, colour,
language, religion, nationality or national or ethnic origin;”

O-I8
O-I9
O-I10

O-I11
O-I12
O-I13
O-I14
O-I15

On the other hand, in national legislation, such as the Danish, French, German
and Swiss Criminal Codes, hate speech also covers threats and insults on religious
grounds and constitutes a punishable offence.
The applicant was sentenced under Art.312 of the Turkish Criminal Code for
incitement to hatred, which is in line with the international texts on hate speech.
In the judgment, the majority do not contest the Turkish courts’ decision on this
account. There is nothing in the judgment, explicit or implicit, which may warrant
the conclusion that the majority refuse to accept that the word “piç” is hate speech.
On the contrary, the judgment makes extensive reference to international texts on
hate speech and in para.[40] states: “The present case is characterised, in
particular, by the fact that the applicant was punished for statements classified by
the domestic courts as ‘hate speech’. Having regard to the . . . international
instruments [on hate speech] and to its own case-law, the Court would emphasise,
in particular, that tolerance and respect for the equal dignity of all human beings
constitute the foundations of a democratic, pluralistic society”.
It is also to be noted that while the judgment in para.[52] explicitly states that
defending Sharia does not constitute hate speech, it fails to do the same in
connection with the word “piç”.
If the majority accept or at least do not deny that “piç” is hate speech, then
according to the Court’s case law such a remark should not have enjoyed the
protection of Art.10.32
Hate speech is undeserving of protection. It contributes nothing to a meaningful
public debate and therefore there is no reason to think that its regulation in any way
harms any of the values which underlie the protection of freedom of expression.
On the other hand, the applicant could have expressed his criticisms on
democracy and secularism perfectly well without using the word “piç”, and thus
contributed to free public debate.33
The present judgment is incompatible with the established case law of the Court
on a number of other points. In Otto-Preminger-Institut v Austria34 the Court
stated:
32
33
34

See Jersild v Denmark, cited above, at [33].
See Constantinescu v Romania: (2001) 33 E.H.R.R. 33 at [74].
Otto-Preminger-Institut v Austria, cited above, at [49].
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“. . . whoever exercises the rights and freedoms enshrined in the first
paragraph of [Article 10] undertakes ‘duties and responsibilities’. Amongst
them—in the context of religious opinions and beliefs—may legitimately be
included an obligation to avoid as far as possible expressions that are
gratuitously offensive to others and thus an infringement of their rights, and
which therefore do not contribute to any form of public debate capable of
furthering progress in human affairs”.
Furthermore, in the same judgment35 the Court concluded:

O-I16

“. . . In seizing the film, the Austrian authorities acted to ensure religious
peace in that region and to prevent that some people should feel the object of
attacks on their religious beliefs in an unwarranted and offensive manner . . .”.
O-I17

O-I18

In Müller v Switzerland,36 Otto-Preminger-Institut,37 and Wingrove v United
Kingdom,38 the Court emphasised that “it is not possible to find . . . a uniform
European conception of morals . . . By reason of their direct and continuous contact
with the vital forces of their countries, State authorities are in principle in a better
position than the international judge to give an opinion on the exact content of
these requirements as well as on the ‘necessity’ of a ‘restriction’ . . .”.39
Wingrove 40 is even more specific about the State’s margin of appreciation with
regard to religious sensitivities:
“. . . a wider margin of appreciation is generally available to the Contracting
States when regulating freedom of expression in relation to matters liable to
offend intimate personal convictions within the sphere of morals or,
especially, religion . . .”.

O-I19

O-I20
O-I21

O-I22

In all three judgments referred to above, the Court found no violation of Art.10
on the grounds that the religious feelings of believers had been violated in an
unwarranted and offensive manner and that the interference of the authorities to
ensure religious peace did not constitute a breach of the Convention. In
Otto-Preminger-Institut and Wingrove protection of religious feelings, and in
Müller protection of the morals of others, outweighed the applicant’s interests.
In the present case, it is not the religious feelings of believers but the feelings of a
great majority of the Turkish population who choose to lead a secular life that were
attacked.
I am concerned that the present judgment may be interpreted by the outside
world to mean that the Court does not grant the same degree of protection to secular
values as it does to religious values. Such a distinction, intentional or unintentional, is contrary to the letter and spirit of the Convention.
As Judge Pettiti rightly pointed out in his concurring opinion in Wingrove, “the
rights of others” as mentioned in para.2 of Art.10 cannot be restricted solely to the
rights of religious believers. The rights of secular people are also included in this
expression.
35
36
37
38
39
40

Para.[56].
Müller v Switzerland, cited above.
Cited above.
Wingrove v United Kingdom, cited above.
See Müller, cited above, at [35].
Cited above, at [58].
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In the present judgment the majority reached the conclusion that the conviction
of the applicant by the Turkish courts infringed Art.10. However, they accepted
that:
(a) the word “piç” is hate speech and the applicant was convicted for hate
speech and not for participating in a public debate41;
(b) Contracting States enjoy a wide margin of appreciation in respect of
offensive remarks in moral and especially religious fields42;
(c) the word “piç” is an attack on the feelings of secular people in an
unwarranted and offensive manner.43

O-I24

O-I25

O-I26

O-I27

O-I28

O-I29

Against all these findings, which might have been a convincing reasoning for
finding no violation, the majority reached the conclusion of violation on one single
ground: that the Turkish court in its decision of April 1, 1996 had not given enough
weight to the word “piç”. This is simply not correct.
In the reasons for its decision, the court specifically mentions the applicant’s
statement regarding the children of those who are married by civil law being “piç”.
This sentence is one of the main elements in the decision that led to the applicant’s
conviction. It is true that the Turkish court also examined other statements by the
applicant and came to the conclusion that the applicant’s statements in their
entirety constituted incitement to hatred.
I agree with this approach, because the applicant was speaking on the
programme from the vantage point of a religious authority. He claimed that he was
acting with the will of God. He asserted that his strong words against democracy
and secularism and his advocacy of a regime based on Sharia reflected God’s
wishes. Therefore, those who did not share his opinions and who defended
democracy and secularism were depicted as ungodly. In my opinion, this is a good
example of hate speech.
I am not persuaded by the argument in para.[49] that because the applicant was
participating in a lively debate his remarks about children being “piç” were in
accordance with Art.10. In a live TV broadcast, the target is the public, rather than
other participants. Therefore, the moment the word “piç” is pronounced, it reaches
the public to whom it would have caused offence.44
Moreover, the argument that such a declaration was made during a live
broadcast, making it impossible for the applicant to reformulate or retract it, is not
correct because the interviewer provided him with the opportunity to correct his
statement. Instead of doing so, he chose to reinforce it by qualifying it in religious
terms.
Lastly, whatever the decision on the merits, when regard is had to all the
particular circumstances of the case and to the Court’s case law,45 it is regrettable
that the Chamber decided to award the applicant a sum for non-pecuniary damage,
whereas it could have taken the view that the finding of a violation constituted in
itself sufficient just satisfaction.
41

Para.[44].
Para.[37].
43
Para.[49].
44
See, mutatis mutandis, Wingrove, cited above, at [63].
45
See, among many other authorities, Nilsen and Johnsen v Norway [GC], cited above, at [56]; Skalka v Poland, cited
above, at [48]; and Thoma v Luxembourg: (2003) 36 E.H.R.R. 21 at [74].
42
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4%4B%( $8+8%$ 8-% (13-8 8" %@,6#)% &("4 8-% N%6) 8" <-1,- 8-% M1(%,81G%
+>>61%) II8-"$% ",,#>+81"2+6 +,81G181%$ K K K &"( <-1,-. B9 (%+$"2 "& 8-%1(
2+8#(% "( 8-% ,"28%@8 12 <-1,- 8-%9 +(% ,+((1%) "#8. 8-% $%@ "& 8-% <"(P%(
,"2$818#8%$ + )%8%(412123 &+,8"(JJK 7%,81"2 ')D'E "& 8-% '%)( H,8 >("G1)%$
8-+8 8-% -"6)123 "& 8-% "Y,% "& ,"2$8+B6% $-+66 B% 8(%+8%) +$ %4>6"94%28. B#8
)"%$ 2"8 %@,6#)% >"61,% $%+(,-123 +,81G181%$ &("4 8-% +>>61,+81"2 "& 8-% H,8K
$" O-% $-%%8?+2,-"( "& *$ HJ$ ,+$% <+$ 8-% 14>"(8+28 A#)34%28 "& 8-%
;#(">%+2 5"#(8 "& W#$81,% 12 C E , D5+$% 5?'*T%#E U'%%&V =5: )%(. <-1,,"2,%(2%) 8-% )1$41$$+6 "& + 4+6%?8"?&%4+6% 8(+2$$%@#+6 +8 + 814% <-%2 $-%
-+) %4B+(P%) "2 B#8 2"8 ,"4>6%8%) + ,"#($% "& 3%2)%( (%+$$1324%28
$#(3%(9K = 2%%) 2"8 (%>%+8 8-% >+$$+3%$ 12 8-% A#)34%28 +2) 12 8-% ">121"2 "&
H)G",+8% c%2%(+6 O%$+#(" <-1,- '+)9 !+6% -+$ ,18%)K Z"( >(%$%28 >#(>"$%$
8-% $1321N,+2,% "& 8-% )%,1$1"2 1$ 8<"&"6)K Z1($8. 18 -%6) 12 G%(9 ,6%+( +2)
$14>6% 8%(4$ 8-+8 8-% M1(%,81G% >("-1B18%) #2&+G"#(+B6% 8(%+84%28 "2
3("#2)$ "& 3%2)%( (%+$$1324%28K 7%,"2)69. 18 -%6) 8-+8 >("-1B181"2 <+$
B+$%) 2"8 "2 + $%4+281, +2+69$1$ "& 8-% >("G1$1"2$ "& 8-% M1(%,81G% B#8 "2
II8-% >(12,1>6% "& %C#+6189. <-1,- 1$ "2% "& 8-% &#2)+4%28+6 >(12,1>6%$ "&
5"44#2189 6+<JJ D > $'#. >+(+ '$E +2) "2 8-% ,"#(8J$ )#89 8" $+&%3#+() 8-%
)132189 +2) &(%%)"4 8" <-1,- +2 12)1G1)#+6 1$ %28186%) D > $'#. >+(+ !!EK O-%
,"#(8 +)">8%) + $1416+( +>>("+,- 12 NG E S()"*'(1 F-(1)= ,-%E"$- C-'#"*'#
?<-'$2 D5+$% 5?'')T"'E U!""#V =5: )$'K O-+8 ,+$% ,"2,%(2%) %C#+6 >+9.
2"8 %C#+6 8(%+84%28. +2) A#)34%28 <+$ 31G%2 9%+($ +&8%( 8-% ,-1%&
,"2$8+B6%J$ )%,1$1"2 8" (%A%,8 *$ HJ$ +>>61,+81"2K 0#8 8-%(% 1$ 2"8-123 -%(% 8"
)1$>6+,% 8-% "()12+(9 >(12,1>6% 8-+8 + (#6123 "2 8-% 128%(>(%8+81"2 "&
5"44#2189 6+< 8+P%$ %a%,8 &("4 8-% )+8% "2 <-1,- 8-% (#6% 128%(>(%8%)
%28%(%) 128" &"(,%R $%% ,*$"U)U G(4)"(( E !"%-$)-4% 9-# ,-%E"$-# J"#$(4. 9-#
H('9-# D5+$%$ 5?'%) +2) !(!T%#E U'%%&V ;5: =?("(. (#$. >+(+ #%K
$$ O-% C#%$81"2 8-%2 +(1$%$ <-%8-%( 8-% )%,1$1"2$ "& 8-% ;#(">%+2
5"#(8 "& W#$81,% 12 C E , +2) NG. +2) 8-% >-16"$">-1,+6 >(12,1>6%$ "2 <-1,8-%9 (%$8. ,+2 ,"-+B18 <18- + (#6% "& )"4%$81, 6+< <-1,- %18-%( >(%,6#)%$ 8-%
%4>6"94%28 "& + >"$8?">%(+81G% 4+6%?8"?&%4+6% 8(+2$$%@#+6 +$ + ,"2$8+B6%
"& <-"4 ("#812% $%,81"2 (# $%+(,-123 )#81%$ +(% (%C#1(%). "( (%C#1(%$ $#,+ >%($"2 8" B% <166123 8" )1$,6"$% -%( 8(+2$$%@#+6 1)%28189 8" <"(P123
,"66%+3#%$ +2). >%(-+>$. 4%4B%($ "& 8-% >#B61,K O-% N($8 "& 8-%$%
+68%(2+81G%$ ,+22"8 B% (%,"2,16%) <18- 8-% >(12,1>6% "& %C#+6189R 8-%
%@,6#$1"2 1$ 2"8 "2% <-1,- +>>61%$ 8" 4%2 "( <"4%2 B#8 "269 8" 8-"$% <-"
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-+G% ,-+23%) 8-%1( 3%2)%(K `%8 8-%9 +6$" +(% %28186%) 8" B% 8(%+8%). $" &+( +$
>"$$1B6%. %C#+669 <18- 2"2?8(+2$$%@#+6 4%2 "( <"4%2K O-% $%,"2)
+68%(2+81G% )%("3+8%$ &("4 8-% )132189 +2) &(%%)"4 8" <-1,- + 8(+2$$%@#+6
12)1G1)#+6. 61P% +29 "8-%(. 1$ %28186%)K =2 49 ">121"2. %a%,8 ,+2 B% 31G%2 8"
8-% ,6%+( 8-(#$8 "& 5"44#2189 6+< "269 B9 (%+)123 II8-% $+4% $%@JJ 12
$%,81"2 (#D%E "& 8-% '%$# H,8. +2) II<"4+2JJ. II4+2JJ +2) II4%2JJ 12 $%,81"2$
'. !. & +2) ) "& 8-% '%)( H,8. +$ (%&%((123 8" 8-% +,C#1(%) 3%2)%( "& + >"$8?
">%(+81G% 8(+2$$%@#+6 <-" 1$ G1$#+669 +2) &"( +66 >(+,81,+6 >#(>"$%$
12)1$8123#1$-+B6% &("4 2"2?8(+2$$%@#+6 4%4B%($ "& 8-+8 3%2)%(K _" "2% "&
8-+8 3%2)%( $%+(,-%) B9 $#,- + >%($"2 ,"#6) (%+$"2+B69 "BA%,8 8" 8-% $%+(,-K
$! =2 (%+,-123 8-1$ ,"2,6#$1"2. = )" 2"8 128%2) 8" C#%$81"2 "( )%("3+8%
&("4 8-% G%(9 (%,%28 )%,1$1"2 "& 8-% !"#$% 12 G-11"'<-% E G-11"'<-% @H*%9
D=('$-11*% "')-%E-'"'<A U!""*V ! H5 #&). +Y(4123 8-% )%,1$1"2 12 D*%;-)) E
D*%;-)) @*%#- ?#=1-2A U'%)'V F $*K O-% !"#$% +Y(4%) 8-+8 )%,1$1"2 2"8
B%,+#$% 18 <+$ 12$%2$181G% 8" 8-% -+()$-1> <-1,- 8-% (#6% 12 D*%;-)). $8(1,869
+>>61%). ,"#6) ,+#$%/ 2"( B%,+#$% 18 <+$ #2+<+(% "& 8-% ,(181,1$4 8" <-1,8-% )%,1$1"2 -+) B%%2 $#BA%,8/ 2"( B%,+#$% 18 132"(%) 8-% 78(+$B"#(3
+#8-"(181%$ "2 8(+2$$%@#+6$K =8 )1) $" B%,+#$%. +61G% 8" 8-% <1)% (+41N,+81"2$
"& )%>+(8#(% &("4 8-% %$8+B61$-%) (#6%. 18 (%3+()%) 8-% N%6) +$ "2% ,+66123 &"(
,"4>(%-%2$1G% 6%31$6+81G% (%&"(4 +2) 2"8 >1%,%4%+6 A#)1,1+6 )%G%6">4%28K
= -+G% 2" )"#B8 8-+8 8-% )%,1$1"2 <+$ <-"669 ,"((%,8. +2) 8-%(% <+$ +
>("4>8 6%31$6+81G% (%$>"2$% 8" 18K 0#8 8-% ,+$% ,"2,%(2%) 4+((1+3%. >%(-+>$
8-% 4"$8 14>"(8+28 +2) $%2$181G% "& -#4+2 (%6+81"2$-1>$K =8 6+,P%) +29
5"44#2189 )14%2$1"2. $" 8-+8 C E , D5+$% 5?'*T%#E U'%%&V =5: )%( <+$
2"8 ,18%) +2) 8-%(% <+$ 2" 2%%) 8" ,"2$1)%( 18K H2) 8-% !"#$% %@%(,1$%) 18$
>"<%( #2)%( $%,81"2 # "& 8-% !#4+2 :13-8$ H,8 '%%$ 8" )%,6+(% 8-+8
$%,81"2 ''D,E "& 8-% *+8(14"21+6 5+#$%$ H,8 '%)* <+$ 12,"4>+81B6% <18+(81,6%$ $ +2) '! "& 8-% ;#(">%+2 5"2G%281"2 "2 !#4+2 :13-8$ 12 &+16123 8"
4+P% >("G1$1"2 &"( 8-% (%,"32181"2 "& 3%2)%( (%+$$1324%28K
$% = +,,"()12369 (%+,- 8-% $+4% ,"2,6#$1"2 +$ 8-% 5"#(8 "& H>>%+6. B#8
12 )"123 $" = <"#6) 2"8 (%69. +$ 18 )1). "2 8-% )%,1$1"2 "& 8-% ;#(">%+2 5"#(8
"& !#4+2 :13-8$ 12 3**9O"' E M'")-9 N"'<9*& D!""!E *( ;!:: ##)K
X-%2 8-% ,-1%& ,"2$8+B6% 4+)% -1$ )%,1$1"2 12 *+(,- '%%$ 8-% !#4+2
:13-8$ H,8 '%%$ -+) 2"8 B%%2 %2+,8%)K X-%2 %2+,8%) 8-% H,8 )1) 2"8.
3%2%(+669. -+G% (%8("$>%,81G% %a%,8K !+) 18 -+) (%8("$>%,81G% %a%,8. 18 <"#6)
2"8 -+G% "G%((1))%2 "( )1$>6+,%) >("G1$1"2$ "& >(14+(9 6%31$6+81"2K *"$8
14>"(8+2869. 8-% )%,1$1"2 12 3**9O"' <+$. +$ 18$ 6+23#+3% 4+P%$ ,6%+( +2)
+$ 8-% !"#$% -%6) 12 G-11"'<-% U!""*V ! H5 #&). #)&. >+(+ !#. II%$$%281+669
>("$>%,81G% 12 ,-+(+,8%(JJK O-%(% 1$ 2"8-123 12 8-% ,"#(8J$ A#)34%28 8"
$#33%$8 8-+8 8-% %+(61%( ,+$%$ "& R--# E M'")-9 N"'<9*& D'%$&E % ;!:: (&.
D*##-2 E M'")-9 N"'<9*& D'%%"E '* ;!:: &!! +2) ,=-T-19 ('9 F*%#=(&
E M'")-9 N"'<9*& D'%%$E !) ;!:: '&*. 8-% 6+$8 "& 8-%$% ,+$%$ )%,1)%) +&8%(
8-% )+8% "& 8-% ,-1%& ,"2$8+B6%J$ )%,1$1"2. -+) B%%2 <("2369 )%,1)%)K :+8-%(.
8-% ,"#(8 (%,"321$%) 8-+8 8-% 6%3+6 "( +)4121$8(+81G% ,"2$%2$#$ +4"23
4%4B%( $8+8%$. 8-% #2)%($8+2)123 "& 8(+2$$%@#+6189. +2) %G"6G123
>%(,%>81"2$ "& 12)1G1)#+6 )132189 +2) &(%%)"4. -+) (%+,-%) + >"128 <-%(%
8-% 4+(312 "& +>>(%,1+81"2 +,,"()%) 8" + $8+8% ,"#6) 2" 6"23%( B% -%6) 8"
6%318141$% 8-% )%21+6 "& &"(4+6 (%,"32181"2 8" +2 +,C#1(%) ,-+23% "& 3%2)%(K
O-% 14>"(8+2,% "& 8-% 5"2G%281"2 12 8-1$ +>>%+6 )%(1G%$ 2"8 &("4 8-%
)%,1$1"2 12 3**9O"' B#8 &("4 8-% >+(8 <-1,- 8-% 5"2G%281"2 -+$ >6+9%) 12
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$-+>123 8-% ,#((%28 ;#(">%+2 #2)%($8+2)123 "& <-+8 &#2)+4%28+6 -#4+2
(13-8$ 4%+2 +2) (%C#1(%K
$# = <"#6) )1$41$$ 8-1$ +>>%+6K
=?@A GH>.6
$& *9 '"()$. = -+G% (%+) 8-% ">121"2$ "& 49 2"B6% +2) 6%+(2%) &(1%2)$.
'"() 0123-+4 "& 5"(2-166 +2) 0+("2%$$ !+6% "& :1,-4"2)K = +3(%% <188-%1( (%+$"2$ +2) ,"2,6#$1"2$K = <"#6) +6$" )1$41$$ 8-% +>>%+6K
=?@A @?AD>@ ?F >3@=GF>@@.
$' *$ H 1$ + >"$8?">%(+81G% 4+6%?8"?&%4+6% 8(+2$$%@#+6K [2-+>>169. 12
8-% >+$8. <-%2 -%( $18#+81"2 B%,+4% P2"<2 12 -%( 6",+6 ,"44#2189. $-%
$#a%(%) -"$816189. >%($"2+6 +B#$%. 8+#28$ +2) )+4+3% 8" -%( -"4% +2)
>(">%(89/ -+>>169. $-% 2"< 61G%$ 12 +2"8-%( ,"44#2189 <-%(% $-% -+$ +6<+9$
B%%2 P2"<2 +$ + <"4+2 +2) <-%(% $-% %@>%(1%2,%$ 2" $#,- >("B6%4$K =2
W+2#+(9 '%%) $-% +>>61%) 8" B%,"4% + >"61,% "Y,%( 12 8-% X%$8 `"(P$-1(%
F"61,% Z"(,%. $"4% )1$8+2,% &("4 -%( -"4%K =2 *+(,- '%%$ 8-% ,-1%&
,"2$8+B6% (%&#$%) -%( +>>61,+81"2K
$( *$ H 8-%2 6")3%) +2 +>>61,+81"2 <18- 8-% %4>6"94%28 8(1B#2+6.
+66%3123 $%@ )1$,(1412+81"2 B9 8-% ,-1%& ,"2$8+B6% 12 8%(4$ "& 8-% 7%@
M1$,(1412+81"2 H,8 '%)(K =8 1$ ,"44"2 3("#2) 8-+8. 12 613-8 "& 8-% )%,1$1"2
"& 8-% 5"#(8 "& W#$81,% 12 C E , D5+$% 5?'*T%#E U'%%&V =5: )%(. B9 '%%$ 18
<+$ P2"<2 8-+8 )1$,(1412+81"2 +3+12$8 8(+2$$%@#+6$ &%66 <18-12 8-% $,">% "&
8-% ;C#+6 O(%+84%28 M1(%,81G% )&T!")T;;5 +2) 8-+8. $" &+( +$ >"$$1B6%. 8-%
'%)( H,8 -+) 8" B% 128%(>(%8%) +,,"()12369K =8 1$ +6$" ,"44"2 3("#2) 8-+8
*$ HJ$ +>>61,+81"2 &+66$ 8" B% ,"2$1)%(%) #2)%( 8-% '%)( H,8 +$ 18 $8"")
<18-"#8 8-% +4%2)4%28$ 128(")#,%) B9 8-% 7%@ M1$,(1412+81"2 Dc%2)%(
:%+$$1324%28E :%3#6+81"2$ '%%% D7= '%%%T''"!EK O-% 8(1B#2+6 %G%28#+669
-%6) 8-+8 *$ H <+$ %28186%) B"8- 8" + )%,6+(+81"2 8-+8 8-% ,-1%& ,"2$8+B6% -+)
#26+<&#669 )1$,(1412+8%) +3+12$8 -%( +2) 8" ,"4>%2$+81"2 &"( 8-+8
)1$,(1412+81"2 <18- %a%,8 &("4 ' 7%>8%4B%( '%%%K =8 (%4+12$ 8-% ,+$% 8-+8
$-% $%%P$ B"8- (%4%)1%$K
$) 0%,+#$% "& <-+8 -+) -+>>%2%) 12 8-% >+$8. *$ H <+$ +8 >+12$ 8"
$%,#(% 8-+8 $-% ,"#6) ,"2)#,8 8-%$% >(",%%)123$ <18-"#8 8-% &+,8$ B%123
>#B61$-%) 12 8-% 4%)1+ +2) -%( $18#+81"2 B%,"4123 P2"<2 8" 8-% >#B61,K _"8
$#(>(1$12369. 8-%(%&"(%. B%&"(% 8-% %4>6"94%28 8(1B#2+6. 8-% ;4>6"94%28
H>>%+6 O(1B#2+6 +2)Q&"( 4"$8 "& 8-% -%+(123QB%&"(% 8-% 5"#(8 "& H>>%+6.
8-% >(",%%)123$ <%(% ,"2)#,8%) "2 8-% B+$1$ 8-+8. +8 8-% 814% <-%2 8-% ,-1%&
,"2$8+B6% 8""P -1$ )%,1$1"2 12 *+(,- '%%$. -% <+$ &#669 %28186%) 8" B%61%G%
8-+8 $-% <+$ 2"8 <166123 &"( -%( ,"66%+3#%$ +2) 8-% >#B61, +8 6+(3% 8" P2"<
8-+8 $-% <+$ + 8(+2$$%@#+6K O"<+()$ 8-% %2) "& 8-% -%+(123 B%&"(% 8-% 5"#(8
"& H>>%+6. -"<%G%(. -%( ,"#2$%6 12)1,+8%) 8-+8. 1& $-% B%,+4% + >"61,%
"Y,%(. *$ H <"#6) B% <166123 &"( 8-1$ 4+88%( 8" B% 4+)% P2"<2 8" -%(
,"66%+3#%$K O-% 5"#(8 "& H>>%+6 U!""*V =5: '&' (%+,-%) 8-%1( A#)34%28 12
&+G"#( "& *$ H 6+(3%69 "2 8-% B+$1$ 8-+8 8-1$ <+$. 12 &+,8. -%( >"$181"2K 0#8.
12 49 (%$>%,8&#6 ">121"2. <-+8%G%( 4+9 B% -%( >"$181"2 2"<. 12 + ,+$% <-%(%
$-% 1$ $%%P123 + )%,6+(+81"2 "& $%@ )1$,(1412+81"2 +2) ,"4>%2$+81"2 &"( 8-+8
)1$,(1412+81"2. 8-% 1$$#%$ 4#$8 B% )%8%(412%) "2 8-% B+$1$ "& 8-% $18#+81"2 12
*+(,- '%%$ +$ )1$,6"$%) 12 %G1)%2,% B%&"(% 8-% 8(1B#2+6K =2 "8-%( <"()$. 8-%
C#%$81"2 1$ <-%8-%(. 12 *+(,- '%%$. 8-% ,-1%& ,"2$8+B6% )1$,(1412+8%)
+3+12$8 *$ H #26+<&#669 "2 8-% 3("#2) "& -%( $%@ B9 (%&#$123 -%( +>>61,+81"2
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8" B%,"4% + >"61,% "Y,%(. +8 + 814% <-%2 -% (%+$"2+B69 #2)%($8"") 8-+8 $-%
<+$ #2<166123 8" (%G%+6. "( 8" +66"< "8-%($ 8" (%G%+6. 8" -%( ,"66%+3#%$ +2) 8"
4%4B%($ "& 8-% >#B61, 8-+8 $-% <+$ + 8(+2$$%@#+6K =8 1$ >+(81,#6+(69
14>"(8+28 8" B% ,6%+( "2 8-1$ >"128 $12,%. 8-("#3-"#8. 8-% ,-1%& ,"2$8+B6% -+$
+,8%) -"2"#(+B69 +2) 12 3"") &+18-K
$* =2 *+(,- '%%$ 8-% ,-1%& ,"2$8+B6% -+) B%%2 +)G1$%) 8-+8. %G%2
8-"#3- $-% -+) $#,,%$$&#669 #2)%(3"2% +66 8-% #$#+6 8(%+84%28. 12,6#)123
$#(3%(9. 12 6+< *$ HJ$ $%@ <+$ $8166 4+6%K =2 49 G1%< 8-+8 +)G1,% "2 8-%
)"4%$81, 6+< "& 8-% [218%) \123)"4 <+$. +2) (%4+12$. ,"((%,8R G-11"'<-% E
G-11"'<-% @H*%9 D=('$-11*% "')-%E-'"'<A U!""*V ! H5 #&). %$>%,1+669 +8 > #$".
>+(+ #( >%( '"() _1,-"66$ "& 01(P%2-%+)K 7%,81"2 (#D%E "& 8-% F"61,% +2)
5(1412+6 ;G1)%2,% H,8 '%$# DIIFH5;JJE >("G1)%$R IIO-% ,"2$8+B6% ,+((9123
"#8 + $%+(,- $-+66 B% "& 8-% $+4% $%@ +$ 8-% >%($"2 $%+(,-%)KJJ F+(61+4%28J$
6+#)+B6% +14 1$ 8" +a"() >("8%,81"2 8" 8-% )132189 +2) >(1G+,9 "& 8-"$% B%123
$%+(,-%) 12 + $18#+81"2 <-%(% 8-%9 4+9 <%66 B% >%,#61+(69 G#62%(+B6%K X-16%
-%( +>>61,+81"2 8" A"12 8-% &"(,% <+$ >%2)123. *$ H -%($%6& G%(9 >(">%(69
)(%< +88%281"2 8" 8-% >"$$1B6% >("B6%4 >"$%) B9 8-1$ >("G1$1"2K L2 8-% B+$1$
"& 8-% 6%3+6 +)G1,% 31G%2 8" -14. 8-% ,-1%& ,"2$8+B6% ,"2$1)%(%) 8-+8. B%,+#$%
"& $%,81"2 (#D%E. *$ H ,"#6) 2"8 6+<&#669 $%+(,- &%4+6% $#$>%,8$K H2). 12
>(+,81,%. $-% ,"#6) 2"8 $%+(,- 4+6% $#$>%,8$K _"( ,"#6) 8-% ,-1%& ,"2$8+B6%
+((+23% &"( *$ H 2"8 8" -+G% 8" ,+((9 "#8 $%+(,-%$ <18-"#8 18 B%,"4123
P2"<2 <-9 -% <+$ )"123 $"K 712,% -% #2)%($8"") 8-+8 $-% <+$ 2"8 <166123
&"( 8-1$ 8" -+>>%2. 8-% ,-1%& ,"2$8+B6% )%,1)%) 8-+8 -% ,"#6) 2"8 +,,%>8 -%(
+>>61,+81"2 8" A"12 8-% &"(,%K
!" *9 2"B6% +2) 6%+(2%) &(1%2). '+)9 !+6%. -+$ $%8 "#8 8-% 8%(4$ "& 8-%
(%6%G+28 6%31$6+81"2K 0%&"(% 8-% 8(1B#2+6. 8-% ,-1%& ,"2$8+B6% ,"2,%)%) 8-+8.
B#8 &"( $%,81"2 ) "& 8-% '%)( H,8. -% <"#6) -+G% #26+<&#669 )1$,(1412+8%)
+3+12$8 *$ H "2 8-% 3("#2) "& -%( $%@ B9 (%&#$123 8" "a%( -%( %4>6"94%28R
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NORWOOD v UNITED KINGDOM
(BNP member charged with racially aggravated public order offences; Arts 10
and 17)

APPLICATION NO.23131/03
(2005) 40 E.H.R.R. SE11

November 16, 2004
THE FACTS
The applicant, Mr Mark Anthony Norwood, is a UK national who was born in
1962 and lives in a village near Oswestry, Shropshire.
A. The circumstances of the case
The facts of the case, as submitted by the applicant, may be summarised as
follows.
The applicant was a Regional Organiser for the British National Party (“BNP”:
an extreme right-wing political party). Between November 2001 and January 9,
2002 he displayed in the window of his first-floor flat a large poster (60cm × 38cm),
supplied by the BNP, with a photograph of the Twin Towers in flame, the words
“Islam out of Britain—Protect the British People” and a symbol of a crescent and
star in a prohibition sign.
The poster was removed by the police following a complaint from a member of
the public. The following day a police officer contacted the applicant by telephone
and invited him to come to the local police station for an interview. The applicant
refused to attend.
The applicant was then charged with an aggravated offence under s.5 of the
Public Order Act 1986 (see below), of displaying, with hostility towards a racial or
religious group, any writing, sign or other visible representation which is
threatening, abusive or insulting, within the sight of a person likely to be caused
harassment, alarm or distress by it. The applicant pleaded not guilty and argued, in
his defence, that the poster referred to Islamic extremism and was not abusive or
insulting, and that to convict him would infringe his right to freedom of expression
under Art.10 of the Convention. On December 13, 2002 he was convicted of the
offence by District Judge Browning at Oswestry Magistrates’ Court, and fined
£300.
The applicant appealed to the High Court, which dismissed his appeal on July 3,
2003. Auld L.J. held that the poster was “a public expression of attack on all
(2005) 40 E.H.R.R., Part 3 ! Sweet & Maxwell
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Muslims in this country, urging all who might read it that followers of the Islamic
religion here should be removed from it and warning that their presence here was a
threat or a danger to the British people”.
B. Relevant domestic law
The applicant was charged with the offence of causing alarm or distress contrary
to s.5(1)(b) of the Public Order Act 1986, aggravated in the manner provided by
ss.28 and 31 of the Crime and Disorder Act 1998 (as amended by s.39 of the
Anti-terrorism, Crime and Security Act 2001). Section 5 of the 1986 Act provides:
“(1) A person is guilty of an offence if he; . . . (b) displays any writing,
sign or other visible representation which is threatening, abusive or
insulting, within the hearing or sight of a person likely to be caused
harassment, alarm or distress thereby.
(2) An offence under this section may be committed in a public or a
private place . . .
(3) It is a defence for the accused to prove—(a) that he had no reason to
believe that there was any person within hearing or sight who was
likely to be caused harassment, alarm or distress, or (b) that he was
inside a dwelling and had no reason to believe that the words or the
behaviour used, or the writing, sign or other visible representation
displayed would be heard or seen by a person outside that or any
other dwelling, or (c) that his conduct was reasonable”.
The 1986 Act further provides, in s.6(4):
“A person is guilty of an offence under section 5 only if he intends . . . the
writing, sign or other visible representation to be threatening, abusive or
insulting, or is aware that it may be threatening, abusive or insulting . . .”.
The 1998 Act, as amended, introduced a statutory aggravation to a number of
offences, including s.5 of the 1986 Act, carrying with it higher maximum penalties.
According to ss.28(1)(b) and 31(1)(c) of the 1998 Act, an offence under s.5 of the
1986 Act is “racially or religiously aggravated” if it is “motivated (wholly or
partly) by hostility towards members of a racial or religious group based on their
membership of that group”.
COMPLAINTS
The applicant contends under Art.10 of the Convention that the criminal
proceedings against him violated his right to freedom of expression. He also
complains of discrimination contrary to Art.14.
THE LAW
The applicant alleges a breach of Art.10.
He submits that free speech includes not only the inoffensive but also the
irritating, contentious, eccentric, heretical, unwelcome and provocative, provided
that it does not tend to provoke violence. Criticism of a religion is not to be equated
with an attack upon its followers. In any event, the applicant lives in a rural area not
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greatly afflicted by racial or religious tension, and there was no evidence that a
single Muslim had seen the poster.
However, the Court would refer to Art.17 of the Convention.
The general purpose of Art.17 is to prevent individuals or groups with
totalitarian aims from exploiting in their own interests the principles enunciated by
the Convention. The Court, and previously, the European Commission of Human
Rights, has found in particular that the freedom of expression guaranteed under
Art.10 of the Convention may not be invoked in a sense contrary to Art.17 (see,
inter alia, WP v Poland: (2005) 40 E.H.R.R. SE1; App. No.65831/01, Garaudy v
France, Dec.24.06.2003; App. No.32307/96, Schimanek v Austria,
Dec.01.02.2000; and also Glimmerveen and Hagenbeek v Netherlands: (1982) 4
E.H.R.R. 260).
The poster in question in the present case contained a photograph of the Twin
Towers in flame, the words “Islam out of Britain—Protect the British People” and
a symbol of a crescent and star in a prohibition sign. The Court notes and agrees
with the assessment made by the domestic courts, namely that the words and
images on the poster amounted to a public expression of attack on all Muslims in
the United Kingdom. Such a general, vehement attack against a religious group,
linking the group as a whole with a grave act of terrorism, is incompatible with the
values proclaimed and guaranteed by the Convention, notably tolerance, social
peace and non-discrimination. The applicant’s display of the poster in his window
constituted an act within the meaning of Art.17, which did not, therefore, enjoy the
protection of Arts 10 or 14 (see the cases cited above, and also Jersild v Denmark:
(1995) 19 E.H.R.R. 1 at [35]).
It follows that the application must be rejected as being incompatible ratione
materiae with the provisions of the Convention, pursuant to Art.35(3) and (4).
Held: Fourth section, unanimously, inadmissible.
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ERGIN v TURKEY (NO.6)
BEFORE THE EUROPEAN COURT OF HUMAN RIGHTS
APPLICATION NO.47533/99
(The President, Judge Bratza; Judges Bonello, Türmen, Pellonpää,
Traja, Garlicki and Mijović)
(2008) 47 E.H.R.R. 36

May 4, 2006
Freedom of expression; Jurisdiction; Military courts; Necessary in
democratic society; Right to fair trial; Turkey
H1

H2

H3

H4

The applicant was the editor of a newspaper. In September 1997 he published an
article which was critical of the ceremony to mark the departure of soldiers leaving
to perform their military service. He was subsequently charged with incitement to
evade military service. In October 1998 the General Staff Court found him guilty
and sentenced him to two months’ imprisonment, which was commuted to a fine.
An appeal was dismissed by the Military Court of Cassation in February 1999.
Relying upon Art.10 of the Convention, the applicant complained that his
conviction had infringed his freedom of expression. He also complained under
Art.6(1) that the proceedings had been unfair, particularly on account of the
General Staff Court’s lack of independence and impartiality. He claimed just
satisfaction under Art.41.
Held unanimously:
(a) that the application was admissible;
(b) that there had been a violation of Art.10;
(c) that there had been a violation of Art.6(1) as regards the independence and
impartiality of the General Staff Court;
(d) that there was no need to examine the applicant’s other complaint under
Art.6;
(e) that the State was required to pay the applicant c2,000 in respect of
non-pecuniary damage and c1,500 for costs and expenses, plus any tax chargeable.
1. Admissibility
(a) Since the complaints under Arts 10 and 6(1) were not manifestly ill-founded
nor inadmissible on any other grounds, they were declared admissible. [27], [37]
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2. Freedom of expression: interference; legitimate aim; “necessary in a
democratic society”; margin of appreciation; newspaper; criticism of military service; criminal conviction (Article 10)
(a) The applicant’s conviction constituted an interference with his right to
freedom of expression. The interference was prescribed by law and pursued a
legitimate aim, the prevention of disorder. [28].
(b) The grounds given by the domestic courts were not sufficient to justify the
interference. Although the words used in the article gave it a connotation hostile to
military service, they did not exhort the use of violence or incite armed resistance
or rebellion. Nor did they constitute hate-speech, which was the essential element
to be taken into consideration. Moreover, the article had been published in a
newspaper on sale to the general public. It had not sought to precipitate immediate
desertion. [34]
(c) The adjective “necessary” implied the existence of a “pressing social need”.
States had a certain margin of appreciation in assessing whether such a need
existed, but the Court was empowered to give the final ruling on whether a
“restriction” was reconcilable with freedom of expression. [35]
(d) The applicant’s conviction did not correspond to a pressing social need.
Accordingly, the interference was not “necessary in a democratic society” and
there had therefore been a violation of Art.10. [35]
3. Right to a fair trial: “independent and impartial tribunal”; criminal
jurisdiction of military courts over civilians (Article 6(1))
(a) In order to establish whether a tribunal was “independent”, regard was to be
had, inter alia, to the manner of appointment of its members and their term of
office, the existence of safeguards against outside pressures and whether it
presented an appearance of independence. As regards impartiality, in the context
of the present case this had to be assessed objectively, which meant ascertaining
whether the tribunal had afforded sufficient guarantees to exclude any legitimate
doubt in this respect. [38]
(b) A distinction had to be drawn between civil and administrative proceedings
on the one hand and criminal proceedings on the other. [39]
(c) The Convention did not prohibit military courts from ruling on criminal
charges against military personnel, provided that the guarantees of independence
and impartiality were respected. However, it was a different matter where national
law empowered military courts to try civilians on criminal charges. [40]–[41]
(d) Whilst the Convention did not absolutely exclude the jurisdiction of military
courts to try cases in which civilians were implicated, the existence of such a
jurisdiction had to be subjected to particularly careful scrutiny. [42]
(e) The Court had previously attached importance to the fact that a civilian had
had to appear before a court composed, if only in part, of members of the armed
forces, holding that such a situation seriously undermined confidence in the courts.
That concern, which was all the more valid when a court was composed solely of
military judges, meant that only in very exceptional circumstances could the
determination of criminal charges against civilians in such courts be compatible
with Art.6. [43]–[44]
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(f) International developments over the last decade confirmed a trend towards
excluding the criminal jurisdiction of military courts over civilians. [45]
(g) The Court noted the position of the army in the constitutional order of
democratic states, which had to be limited to national security since judicial power
was in principle an attribute of civil society. [46]
(h) The power of military criminal justice could not extend to civilians unless
there were compelling reasons justifying such a situation, and then only on a clear
and foreseeable legal basis. The existence of such reasons had to be substantiated
in each case. It was not sufficient for national law to allocate certain categories of
offence to military courts in abstracto. [47]
(i) Situations in which a military court had jurisdiction to try a civilian for acts
against the armed forces might give rise to reasonable doubts about such a court’s
objective impartiality. [49]
(j) In the present case it was difficult to separate the questions of impartiality and
independence, so the Court examined them together. [50]
(k) The Court could not conclude that a case no longer had a valid legal interest
for the applicant on the ground that there had been changes in domestic law since
the material time. [51]
(l) The applicant was a civilian who had no duty of loyalty to the army. It was
understandable that he had been apprehensive about appearing before military
judges. He could legitimately fear that the General Staff Court might have allowed
itself to be unduly influenced by partial considerations. His doubts about its
independence and impartiality were objectively justified. Accordingly, there had
been a violation of Art.6(1). [53]–[54]
4. Just satisfaction: damage; costs and expenses; default interest (Article 41)
(a) As regards non-pecuniary damage, the applicant could be considered to have
felt some degree of disquiet on account of the circumstances of the case. [60]
(b) Where an individual had been convicted by a court which did not satisfy the
conditions of independence and impartiality, an appropriate form of redress was a
retrial or the reopening of the proceedings if he or she so requested. [61]
(c) An applicant was entitled to reimbursement of costs and expenses only if
they had been actually and necessarily incurred and were reasonable as to
quantum. [64]
(d) Default interest was based on the marginal lending rate of the European
Central Bank, plus 3 percentage points. [65]
The following cases are referred to in the Court’s judgment:
1. Aksoy v Turkey (2002) 34 E.H.R.R. 57
2. Arrowsmith v United Kingdom (1981) 3 E.H.R.R. 218
3. Bulut v Austria (1997) 24 E.H.R.R. 84
4. Çiraklar v Turkey (2001) 32 E.H.R.R. 23
5. Ceylan v Turkey (2000) 30 E.H.R.R. 73
6. Cooper v United Kingdom (2004) 39 E.H.R.R. 8
7. Incal v Turkey (2000) 29 E.H.R.R. 449
8. Morris v United Kingdom (2002) 34 E.H.R.R. 52
9. Öcalan v Turkey (2003) 37 E.H.R.R. 10
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10. Öztürk v Turkey (2003) 37 E.H.R.R. 5
11. Sadak v Turkey (2003) 36 E.H.R.R. 26
12. Thomann v Switzerland (1997) 24 E.H.R.R. 553
13. Application No.24919/94, Gerger v Turkey, July 8, 1999
14. Application No.24762/94, Sürek v Turkey (No.4), July 8, 1999
15. Application No.29279/95, Şahiner v Turkey, September 25, 2001
16. Application No.29590/96, Yağmurdereli v Turkey, June 4, 2002
17. Application No.43928/98, Karkin v Turkey, September 23, 2003
18. Application No.27528/95, Kizilyaprak v Turkey, October 2, 2003
19. Application No.32860/96, Hakan Önen v Turkey, February 10, 2004
20. Application No.40395/98, Canevi v Turkey, November 10, 2004
21. Application No.38240/02, Zolotas v Greece, June 2, 2005
22. Application No.59741/00, Aksoy (Eroğlu) v Turkey, November 3, 2005
H26

The following Inter-American Court of Human Rights cases are referred to in
Court’s judgment:
23. Cantoral Benavides v Peru, August 18, 2000
24. Durand v Peru, August 16, 2000

H27

The following cases are referred to in the concurring Opinion:
25. Incal v Turkey (2000) 29 E.H.R.R. 449
26. Yavuz v Turkey (2000) 30 E.H.R.R. CD353
27. Application No.40395/98, Canevi v Turkey, November 10, 2004
28. Application No.59741/00, Aksoy v Turkey, November 3, 2005
THE FACTS
I. The circumstances of the case

6
7

8

9
10

The applicant was born in 1973 and lives in Istanbul.
On September 1, 1997, as editor of the newspaper Günlük Emek (Everyday
Work), the applicant published in issue No.297 an article entitled “Giving the
conscripts a send-off, and collective memory” signed by Bariş Avşar.
On December 4, 1997 the public prosecutor at the Military Court of the General
Staff (the General Staff Court), acting under Art.58 of the Military Penal Code and
Art.155 of the Criminal Code, charged the applicant with incitement, by
publication of the above article, to evade military service.
The applicant informed the General Staff Court that the article had been written
by Mr Şevki Akbaba, who had signed it with a pseudonym.
In a judgment of October 20, 1998 the General Staff Court initially sentenced
the applicant to two months’ imprisonment and a fine of 60,000 Turkish liras
(TRL). By virtue of s.4 of the Execution of Sentence Act,1 which provided for
prison sentences imposed on editors to be commuted to fines, the applicant was
ultimately ordered to pay a “heavy fine” of TRL 1,160,000.2
1

Execution of Sentence Act Law 647.
The equivalent of about c4 at the time, the amounts of fines not being adjusted to take account of inflation. In Turkish
criminal law the term “heavy fine”, which was used until the legislation was amended in November 2004, meant that
the convicted person was liable to imprisonment if he or she did not pay the fine.

2
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In its judgment the General Staff Court referred to the following passage from
the offending article:
“This last week in bus stations has been a time for sending the August
conscripts on their way . . . The novice soldiers setting off—‘but you’ll soon
be back’, people tell them to console them—already seemed during these
ritual send-offs to be plunging into war by donning ‘invisible khaki’. It was a
time when war seemed rather attractive; the congratulations and praises made
it seem like a warm nest, almost as warm as a mother’s arms, into whose
embrace they would have liked to run. What we saw at each of these
ceremonies shows that the thing has become a collective hysteria and that this
hysteria has also spawned its own indispensable attributes: the traditional
drum and clarinet, the famous three-crescented flag, sometimes accompanied
by the corn-ear flag of the RP [Welfare Party] or the rose-bearing flag of the
BBP [Great Union Party] . . . Warm-up ceremonies are organised for those
setting off for the war, the exaltation felt on killing a man is the exaltation of
winning a match and, what is more, the killer justifies his act by speaking of
the love he has for his fatherland and his nation. In short, it can’t be said that
what we’re doing is right . . . Those verses, written by a fallen soldier, are
carved on his own tombstone. He will no longer see those who gather to give
the conscripts a send-off, no longer hear the drum, the clarinet or the gunfire,
not be able to read the verses written on his tombstone, on seeing which he
would perhaps have felt repelled by the determinism they convey. Because
from now on he is reduced to a title: a martyr . . . It is because the State does
not recognise as such the war which is etched deeply into the collective life
and the collective memory that, apart from a small minority, those who return
from it after losing an arm, a leg or an eye receive no allowance. These people
who are no longer capable of meeting their own needs are being deceived by
talk of fictitious jobs. ‘There is a war, but not officially; you are war-wounded,
but you count for nothing’.”

12

13
14

In its considerations the General Staff Court pointed out that military service
was a constitutional duty and that the applicant, by denigrating military service had
also denigrated the struggle against the PKK, a terrorist organisation which killed
soldiers, police officers, teachers and civil servants. It held that the offending
article contained terms contrary to morality and public order.
Relying on Arts 6 and 10 of the Convention, the applicant appealed on points of
law to the Military Court of Cassation. He argued that the General Staff Court had
given its judgment without hearing his defence on the merits of the charge. He
submitted that as a civilian he should not have been tried by that court, and alleged
that it was not independent or impartial.
The applicant was allegedly not provided with a copy of the opinion of the
Principal Public Prosecutor at the Military Court of Cassation.
In a final judgment of February 10, 1999 the Military Court of Cassation upheld
the first-instance judgment. It observed that the applicant’s submissions on the
merits had been filed by his lawyer, and that the fact that he had been tried by a
military court was in accordance with the law.
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II. Relevant domestic and international law and practice
A. The Constitution

15

The relevant provisions in force at the material time provided:
“Article 145
Military justice shall be dispensed by military courts and military
disciplinary organs. These courts and tribunals shall be responsible for
conducting proceedings concerning offences committed by military personnel which are breaches of military law or are committed against other military
personnel, on military premises or in connection with military service and the
related duties.
Military courts shall also be responsible for dealing with offences
committed by civilians where these are designated by special laws as
breaches of military law, or have been committed against military personnel,
either during their performance of duties designated by law or on military
premises so designated.
The jurisdiction of the military courts as regards persons and offences in
time of war or state of emergency, the composition of such courts and the
secondment of civilian judges and prosecutors to them where necessary shall
be regulated by law
The organisation and functions of military judicial organs, the personal
status of military judges and the relations between judges acting as military
prosecutors and the commanders under whom they serve shall be regulated by
law in accordance with the principles of the independence of the courts and
the security of tenure of the judiciary and with the requirements of military
service. Relations between military judges and the commanders under whom
they serve as regards their non-judicial duties shall also be regulated by law in
accordance with the requirements of military service.”
B. The Criminal Code

16

Article 155 of the Criminal Code provides:
“It shall be an offence, punishable by two months’ to two years’ imprisonment and a fine . . . to publish articles inciting the population to break the law
or weakening national security, to issue publications intended to incite others
to evade military service.”
C. The Military Penal Code

17

Article 58 of the Military Penal Code provides:
“Undermining national resistance:
Any person who commits one of the offences defined in Articles . . . and
155 of the Criminal Code . . . shall be liable to the sentence laid down in the
provision concerned, for undermining national resistance.”
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D. The Constitution of Military Courts Act
18

At the material time s.11 of the Constitution of Military Courts Act read as
follows:
“Section 11
Trial of civilians by military courts:
. . . the offences referred to in Articles . . . and 58 of the Military
Penal Code [come within the jurisdiction of the military courts].”

19

Following the amendment introduced on July 30, 2003 by s.6 of Law 4963, s.11
of the Constitution of Military Courts Act now reads as follows:
“Military courts shall not try civilians charged with committing the crimes
and lesser offences referred to in Article 58 of the Military Penal Code in time
of peace.”
E. The situation in Europe and the UN system

20

At international level, the position regarding the jurisdiction of military courts to
try civilian defendants is as follows.
1. The situation in Europe

21

Among the Member States of the Council of Europe Turkey is at present the
only country whose Constitution explicitly provides that military courts may try
civilians in peacetime.
Although there is some diversity in legislation governing the jurisdiction of
military courts to try civilians, in the great majority of legal systems that
jurisdiction is either non-existent or limited to certain very precise situations, such
as complicity between a member of the military and a civilian in the commission of
an offence punishable under the ordinary criminal code or the military penal code.
2. The United Nations’ Human Rights Committee

22

In its 1984 General Comment on Art.14 of the International Covenant on Civil
and Political Rights3 the UN’s Human Rights Committee issued the following
warning to Member States:
“The Committee notes the existence, in many countries, of military or special
courts which try civilians. This could present serious problems as far as the
equitable, impartial and independent administration of justice is concerned.
Quite often the reason for the establishment of such courts is to enable
exceptional procedures to be applied which do not comply with normal
standards of justice. While the Covenant does not prohibit such categories of
courts, nevertheless the conditions which it lays down clearly indicate that the
trying of civilians by such courts should be very exceptional and take place
3

All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or
of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law.
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under conditions which genuinely afford the full guarantees stipulated in
article 14. The Committee has noted a serious lack of information in this
regard in the reports of some States parties whose judicial institutions include
such courts for the trying of civilians. In some countries such military and
special courts do not afford the strict guarantees of the proper administration
of justice in accordance with the requirements of article 14 which are essential
for the effective protection of human rights.”

23

The country reports subsequently adopted enabled the Committee to clarify its
position. It no longer hesitated to criticise states whose legislation still permitted
military courts to try civilians. The Committee urged those countries to amend
their legislation on the question while congratulating those among them who had
implemented such a reform. In the final analysis, the Committee took the view that:
“[M]ilitary courts should not have the faculty to try cases which do not refer to
offences committed by members of the armed forces in the course of their
duties.”
In its 1999 report on Poland the Committee expressed its views even more
incisively, stating that it was:
“[C]oncerned at information about the extent to which military courts have
jurisdiction to try civilians; despite recent limitations on this procedure, the
Committee does not accept that this practice is justified by the convenience of
the military court dealing with every person who may have taken some part in
an offence primarily committed by a member of the armed forces.”4

24

Similar criticisms were made of the Russian Federation and Slovakia, to
mention only Member States of the Council of Europe, with the Committee taking
the line that civilians should not be tried by military courts in any circumstances.5
Lastly, mention should be made of the report on the issue of the administration
of justice through military tribunals, submitted to the Commission on Human
Rights, which is to debate it at its 62nd session in 2006.6
The first of the Principles set out in the report reads:
“Military tribunals, when they exist, may be established only by the
constitution or the law, respecting the principle of the separation of powers.
They must be an integral part of the general judicial system.”
However, the rapporteur pointed out:
“[T]he ‘constitutionalization’ of military tribunals that exists in a number of
countries should not place them outside the scope of ordinary law or above the
law but, on the contrary, should include them in the principles of the rule of
4

Concluding Observations of the Human Rights Committee: Poland, Doc.CCPR/C/79/ Add.110, July 29, 1999, [21].
See, in particular, Concluding Observations of the Human Rights Committee: Slovakia, Doc.CCPR/C/79/ Add.79,
August 4, 1997, para.20.
6
Report on the issue of the administration of justice through military tribunals Doc. E/CN.4/Sub.2/2005/9 of June 16,
2005.
5
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law, beginning with those concerning the separation of powers and the
hierarchy of norms.”
Principle No.2 emphasises respect for the standards of international law in the
following terms:
“Military tribunals must in all circumstances apply standards and procedures
internationally recognized as guarantees of a fair trial, including the rules of
international humanitarian law.”
Principle No.5, which deals with the functional jurisdiction of military courts,
states:
“Military courts should, in principle, have no jurisdiction to try civilians. In
all circumstances, the State shall ensure that civilians accused of a criminal
offence of any nature are tried by civilian courts.”
3. The Inter-American system of human rights protection
25

The settled case law of the Inter-American Court of Human Rights excludes
civilians from the jurisdiction of military courts in the following terms:
“In a democratic Government of Laws the penal military jurisdiction shall
have a restrictive and exceptional scope and shall lead to the protection of
special juridical interests, related to the functions assigned by law to the
military forces. Consequently, civilians must be excluded from the military
jurisdiction scope and only the military shall be judged by commission of
crime or offenses that by its own nature attempt against legally protected
interests of military order.”7
That line of case law, based on Art.8 of the American Convention on Human
Rights, was followed in other cases decided by the Court, and the Inter-American
Commission had also previously followed that approach.8
JUDGMENT
I. Alleged violation of Article 10 of the Convention

26

The applicant alleged that his criminal conviction had infringed his right to
freedom of expression as guaranteed by Art.10 of the Convention, the relevant
parts of which provide:
“1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information and
ideas without interference by public authority and regardless of frontier. . . .
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society,
in the interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime . . .”
7
8

Durand v Peru, August 16, 2000, IACHR at [117].
See International Commission of Jurists, Military Jurisdiction and International Law (2004), pp.118 et seq.
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A. Admissibility

27

The Court notes that the complaint is not manifestly ill-founded within the
meaning of Art.35(3) of the Convention. It further notes that it is not inadmissible
on any other grounds. It must therefore be declared admissible.
B. Merits

28

29

30
31

32

33
34

The Court notes that it is not disputed between the parties that the applicant’s
conviction constituted an interference with his right to freedom of expression,
protected by Art.10(1). Nor is it disputed that the interference was prescribed by
law and pursued a legitimate aim for the purposes of Art.10(2), namely the
prevention of disorder.9 The Court agrees with that assessment. In the present case
the dispute concerns the question whether the interference was “necessary in a
democratic society”.
The Government submitted that the applicant’s conviction was necessary in a
democratic society because the article was offensive to the wounded and the
families of conscripts who had been killed during their military service, and that
the criticisms of military service were contrary to morality and the public interest.
The Court has previously dealt with cases which raised similar issues to those of
the present case, and in which it found violations of Article 10 of the Convention.10
After examining the present case in the light of its case law, the Court considers
that the Government has not submitted any fact or argument capable of leading it to
a different conclusion. It has paid particular attention to the terms used in the article
and the context in which it was published. In that connection, it has taken into
account the circumstances surrounding the case submitted to it, and in particular
the difficulties linked to the prevention of terrorism.11
The offending article was a critique of the now-traditional ceremony to mark
conscripts’ departure for military service. In literary language the author explained
that the enthusiasm surrounding these departures was a denial of the tragic end
suffered by some of the conscripts concerned, namely death and mutilation.
The Court notes the General Staff Court ruled that the offending article
contained terms contrary to morality and public order.
The Court has examined the grounds given in the decisions of the domestic
courts, which cannot as they stand be regarded as sufficient to justify the
interference with the applicant’s right to freedom of expression.12 It observes in
particular that although the words used in the offending article give it a connotation
hostile to military service, they do not exhort the use of violence or incite armed
resistance or rebellion, and they do not constitute hate-speech, which, in the
Court’s view, is the essential element to be taken into consideration.13 Moreover,
the context in which the opinions were expressed can be distinguished, as regards
their potential impact, from that of the Arrowsmith v United Kingdom case, in
9

See App. No.29590/96, Yağmurdereli v Turkey, June 4, 2002 at [40].
See, among other judgments, Ceylan v Turkey (2000) 30 E.H.R.R. 73 at [38]; Öztürk v Turkey (2003) 37 E.H.R.R. 5
at [74]; Aksoy v Turkey (2002) 34 E.H.R.R. 57 at [80]; App. No.43928/98, Karkin v Turkey, September 23, 2003 at
[39]; and App. No.27528/95, Kizilyaprak v Turkey, October 2, 2003 at [43].
11
See Aksoy (2002) 34 E.H.R.R. 57 at [60], and Incal v Turkey (2000) 29 E.H.R.R. 449 at [58].
12
See, mutatis mutandis, App. No.24762/94, Sürek v Turkey(No.4), July 8, 1999 at [58].
13
See, by converse implication, App. No.26682/95, Sürek v Turkey (No.1), July 8, 1999 at [62], and App.
No.24919/94, Gerger v Turkey, July 8, 1999 at [50].
10
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which the applicant, a pacifist activist, had distributed a leaflet inciting servicemen
to desert at a military camp occupied by troops who were shortly to be posted to
Northern Ireland.14 In the present case the offending article was published in a
newspaper on sale to the general public. It did not seek, either in its form or in its
content, to precipitate immediate desertion.
The Court reiterates that the adjective “necessary”, within the meaning of
Art.10(2), implies the existence of a “pressing social need”. The contracting states
have a certain margin of appreciation in assessing whether such a need exists, but it
goes hand in hand with a European supervision, embracing both the law and the
decisions applying it, even those given by independent courts. The Court is
therefore empowered to give the final ruling on whether a “restriction” is
reconcilable with freedom of expression as protected by Art.10.
The Court considers that the applicant’s criminal conviction did not correspond
to a pressing social need. The interference was accordingly not “necessary in a
democratic society”. There has therefore been a violation of Art.10 of the
Convention.
II. Alleged violation of Article 6(1) of the Convention

36

The applicant alleged that the General Staff Court which tried him could not be
regarded as an independent and impartial tribunal, given that it was composed of
two military judges and an officer, all of whom were bound by the orders and
instructions of the Ministry of Defence and the general staff, which appointed
them. In that connection he submitted that the mere fact of being required, as a
civilian, to stand trial before a court composed exclusively of military personnel
constituted in itself a violation of Art.6. The applicant further complained that he
had not been provided with a copy of the opinion of the Principal Public Prosecutor
attached to the Military Court of Cassation. He argued that this had constituted a
violation of Art.6(1) and (3)(b) of the Convention, the relevant parts of which
provide:
“1. In the determination of . . . any criminal charge against him, everyone is
entitled to a fair and public hearing . . . by an independent and impartial
tribunal . . .
...
3. Everyone charged with a criminal offence has the following minimum
rights:
...
(b) to have adequate time and facilities for the preparation of his
defence.”
A. Admissibility

37

The Court notes that the complaints are not manifestly ill-founded within the
meaning of Art.35(3) of the Convention. It further notes that they are not
inadmissible on any other grounds. They must therefore be declared admissible.
14

See Arrowsmith v United Kingdom (1981) 3 E.H.R.R. 218.
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B. Merits

1. Independence and impartiality of the General Staff Court
(a) General principles
38

39

40

41
42

43

44

45

The Court reiterates at the outset that, in order to establish whether a tribunal can
be considered “independent” for the purposes of Art.6(1), regard must be had, inter
alia, to the manner of appointment of its members and their term of office, the
existence of safeguards against outside pressures and the question whether it
presents an appearance of independence.15 As regards the question of the
impartiality of a tribunal, in the specific context of the present case it should be
assessed by means of an objective approach, which involves ascertaining whether
it afforded sufficient guarantees to exclude any legitimate doubt in this respect.16
The Court observes that a distinction should be drawn between civil and
administrative proceedings on one hand and criminal proceedings on the other. As
the circumstances surrounding the present case were those of a criminal
proceedings, the Court will limit its examination to that specific field.17
The Court reiterates that the Convention does not prohibit military courts from
ruling on criminal charges against military personnel, provided that the guarantees
of independence and impartiality enshrined in Art.6(1) are respected.18
However, it is a different matter where the national legislation empowers this
type of court to try civilians on criminal charges.
The Court observes that it cannot be contended that the Convention absolutely
excludes the jurisdiction of military courts to try cases in which civilians are
implicated. However, the existence of such a jurisdiction should be subjected to
particularly careful scrutiny.
Moreover, the Court has attached importance in numerous previous judgments
to the fact that a civilian has had to appear before a court composed, if only in part,
of members of the armed forces.19 It has held that such a situation seriously
undermined the confidence that courts ought to inspire in a democratic society.20
That concern, which is all the more valid when a court is composed solely of
military judges, leads the Court to affirm that only in very exceptional
circumstances could the determination of criminal charges against civilians in such
courts be held to be compatible with Art.6.
The Court derives support in its approach from developments over the last
decade at international level,21 which confirm the existence of a trend towards
excluding the criminal jurisdiction of military courts over civilians.
15

See, among many other authorities, App. No.38240/02, Zolotas v Greece, June 2, 2005 at [24].
See, among many other authorities, Bulut v Austria (1997) 24 E.H.R.R. 84 at [31] and Thomann v Switzerland
(1997) 24 E.H.R.R. 553 at [30].
17
For an analysis of the jurisdiction of military courts in a civil or administrative case, see, for example, App.
No.59741/00, Aksoy (Eroğlu) v Turkey, November 3, 2005.
18
See Morris v United Kingdom (2002) 34 E.H.R.R. 52 at [59]; Cooper v United Kingdom (2004) 39 E.H.R.R. 8 at
[106]; and App. No.32860/96, Hakan Önen v Turkey, February 10, 2004.
19
See, most recently, Öcalan v Turkey (2003) 37 E.H.R.R. 10 at [116] and App. No.29279/95, Şahiner v Turkey,
September 25, 2001 at [45].
20
See, mutatis mutandis, App. No.40395/98, Canevi v Turkey, November 10, 2004 at [33].
21
See [22]–[25] above.
16
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In that connection, mention should be made of the report on the issue of the
administration of justice through military tribunals, submitted to the relevant UN
sub-commission. Principle No.5 of the report states:
“Military courts should, in principle, have no jurisdiction to try civilians. In
all circumstances, the State shall ensure that civilians accused of a criminal
offence of any nature are tried by civilian courts.”

46

47

48

49

A similar position had previously been adopted by the Inter-American Court of
Human Rights,22 which had emphasised that military courts had been set up by
various laws with the aim of maintaining order and discipline within the armed
forces. Their jurisdiction should therefore be reserved for military personnel who
had committed crimes or lesser offences in the performance of their duties.
The Court notes the particular position occupied by the army in the
constitutional order of democratic states, which must be limited to the field of
national security, since judicial power is in principle an attribute of civil society. It
likewise takes account of the existence of special rules governing the internal
organisation and hierarchical structure of the armed forces.
The power of military criminal justice should not extend to civilians unless there
are compelling reasons justifying such a situation, and if so only on a clear and
foreseeable legal basis. The existence of such reasons must be substantiated in
each specific case. It is not sufficient for the national legislation to allocate certain
categories of offence to military courts in abstracto.
Where cases are merely allocated in abstracto in such a manner the citizens
concerned might find themselves in a significantly different position from that of
citizens tried by the ordinary courts. Although military courts may comply with
Convention standards to the same extent as the ordinary courts, differences in
treatment linked to their different natures and reasons for existence23 may give rise
to a problem of inequality before the courts, which should be avoided as far as
possible, particularly in criminal cases.
Lastly, situations in which a military court has jurisdiction to try a civilian for
acts against the armed forces may give rise to reasonable doubts about such a
court’s objective impartiality. A judicial system in which a military court is
empowered to try a person who is not a member of the armed forces may easily be
perceived as reducing to nothing the distance which should exist between the court
and the parties to criminal proceedings, even if there are sufficient safeguards to
guarantee that court’s independence.
(b) Application of the above principles to the present case

50

51

In the present case it is difficult to separate the questions of impartiality and
independence, given that the arguments put forward by the applicant in
challenging both the independence and impartiality of the court are based on the
same factual elements. The Court will therefore examine them both together.24
To that end, the Court first takes formal note of the information supplied by the
Government to the effect that Turkish legislation has been amended to bring it into
22
23
24

See, for example, Cantoral Benavides v Peru, August 18, 2000, IACHR at [75].
See [45] above.
See, for example, App. No.29279/95, Şahiner v Turkey, September 25, 2001 at [37].
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line with the Convention.25 However, it would point out that its task is limited to
assessing the specific circumstances of the case; it does not consider that it can
conclude that a case no longer has a valid legal interest for the applicant on the
ground that there have been changes in domestic legislation since the material
time.26
The Court observes that it has already had occasion to look into the question of
the General Staff Court’s organic independence from the executive, and has held
that the appointment of military judges and the safeguards accorded to them in the
performance of their duties were compatible with the requirements of Art.6(1) of
the Convention.27
The circumstances of the present case differ however significantly from those of
the Hakan Önen case. Mr Önen was an army officer who had been tried by a
military court on the charge of committing a breach of military law. The same court
tried both cases and the charges were similar, as both cases, for example,
concerned incitement to evade military service. However, in the present case the
applicant is a civilian, a newspaper editor, who had no duty of loyalty to the army.
The case file shows that, through a succession of cross-references in various
provisions of domestic legislation,28 the publication for which the applicant was
prosecuted was classified as a “military offence”, and that that was the only reason
why he was tried in the General Staff Court.
In the light of the foregoing, and particularly of the situation at international
level,29 the Court considers that it is understandable that the applicant, a civilian
standing trial before a court composed exclusively of military officers, charged
with offences relating to propaganda against military service, should have been
apprehensive about appearing before judges belonging to the army, which could be
identified with a party to the proceedings. Accordingly, the applicant could
legitimately fear that the General Staff Court might allow itself to be unduly
influenced by partial considerations. The applicant’s doubts about the independence and impartiality of that court can therefore be regarded as objectively
justified.30
There has accordingly been a violation of Art.6(1) of the Convention.
2. Failure to provide the applicant with a copy of the Principal Public
Prosecutor’s opinion

55
56

The Court observes that it has already held in similar cases that a court whose
lack of independence and impartiality has been established cannot, in any event,
guarantee a fair trial to the persons subject to its jurisdiction
Having regard to its finding that the applicant’s right to a hearing by an
independent and impartial tribunal has been infringed, the Court considers that
there is no cause to examine the other complaint relating to Art.6 of the
Convention.31
25
26
27
28
29
30
31

See [18] and [19] above.
See Sadak v Turkey (2003) 36 E.H.R.R. 26 at [38].
See App. No.32860/96, Hakan Önen, February 10, 2004.
See [15] et seq. above.
See [22]–[25] above.
See, mutatis mutandis, Incal (2000) 29 E.H.R.R. 449 at [72] in fine.
See, among other authorities, Çiraklar v Turkey (2001) 32 E.H.R.R. 23 at [44]–[45].
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III. Application of Article 41 of the Convention
Article 41 of the Convention provides:

57

“If the Court finds that there has been a violation of the Convention or the
Protocols thereto, and if the internal law of the High Contracting Party
concerned allows only partial reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured party.”
A. Damage
58
59
60

61

The applicant claimed c5,000 in respect of non-pecuniary damage.
The Government contested this claim, which it regarded as exorbitant.
As regards non-pecuniary damage, the Court considers that the applicant may be
considered to have felt some degree of disquiet on account of the circumstances of
the case. It considers that he should be awarded c2,000 for that damage.
The Court considers that where an individual, as in the present case, has been
convicted by a court which did not satisfy the conditions of independence and
impartiality required by the Convention, an appropriate form of redress would, in
principle, be for the applicant to be given a retrial or for the proceedings to be
reopened if he or she so requests.32
B. Costs and expenses

62
63
64

The applicant further claimed c3,000 for the costs and expenses he had incurred
before the domestic courts and the Court.
The Government opposed this claim as unsubstantiated.
According to the Court’s case law, an applicant is entitled to reimbursement of
costs and expenses only if they were actually and necessarily incurred and were
reasonable as to quantum. In the present case, taking into account all the
information in its possession and the criteria mentioned above, the Court considers
it reasonable to award the applicant the sum of c1,500, to cover costs under all
heads.
C. Default interest

65

The Court considers it appropriate that the default interest should be based on
the marginal lending rate of the European Central Bank, to which should be added
3 percentage points.
For these reasons, THE COURT unanimously:
1. Declares the application admissible.
2. Holds that there has been a violation of Art.10 of the Convention.
3. Holds that there has been a violation of Art.6(1) of the Convention as regards
the independence and impartiality of the General Staff Court.
4. Holds that there is no need to examine the other complaint under Art.6 of the
Convention.
32

See Öcalan (2003) 37 E.H.R.R. 10 at [210] in fine.
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5. Holds:
(a) that the respondent State is to pay the applicant, within three months from
the date on which the judgment becomes final in accordance with
Art.44(2) of the Convention, c2,000 (two thousand euros) in respect of
non-pecuniary damage and c1,500 (one thousand five hundred euros) for
costs and expenses, plus any tax that may be chargeable on the above
amounts, which sums are to be converted into New Turkish liras at the
rate applicable on the day of settlement;
(b) that from the expiry of the abovementioned three months until settlement
simple interest shall be payable on the above amounts at a rate equal to
the marginal lending rate of the European Central Bank during the default
period plus 3 percentage points.
6. Dismisses the remainder of the applicant’s claim for just satisfaction.
Concurring Opinion of Judge Türmen33
O-I1
O-I2

O-I3

O-I4

I voted for a violation of Art.6 para.1 of the Convention on account of the lack of
independence and impartiality of the General Staff Court.
Nevertheless, I do not fully agree with the reasoning of the judgment. In the case
law of the Court, when a civilian is put on trial in a military court or a court where a
military judge sits, the Court tries to ascertain whether the military judge offers
sufficient guarantees to exclude any legitimate doubt in respect of his impartiality.
In Incal v Turkey34 the Court gave a negative answer to this question, because: (a)
the military judge who was a member of the State Security Court belonged to the
army and took his orders from the executive; (b) he was subject to military
discipline and assessment reports were compiled on him by the army; (c) decisions
pertaining to his appointment were taken by the army’s administrative authorities;
(d) the term of office was only four years and could be renewed.
On the other hand, in the Aksoy (Eroğlu)35 and Yavuz36 decisions, the Court
reached the opposite conclusion with respect to military judges at the Military
Supreme Administrative Court owing to the fact that: (a) their assessment reports
were not compiled by the military; (b) they were appointed by the President of the
Republic; (c) they could not be removed by a decision of the executive or the
military hierarchy; (d) they enjoyed a maximum four-year term of office.
In view of this, the opinion expressed at [49] of the judgment:
“A judicial system in which a military court is empowered to try a person who
is not a member of the armed forces may easily be perceived as reducing to
nothing the distance which should exist between the court and the parties to
criminal proceedings, even if there are sufficient safeguards to guarantee that
court’s independence,”
does not seem to be compatible with the criteria established by the case law of the
Court for the impartiality of military judges.
33
34
35
36

Paragraph numbering added by the publisher.
Incal v Turkey (2000) 29 E.H.R.R. 449.
App. No.59741/00, Aksoy (Eroğlu) v Turkey, November 3, 2005.
Yavuz v Turkey (2000) 30 E.H.R.R. CD353.
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Moreover, at [54] of the judgment, it is stated that:
“[T]he Court considers that it is understandable that the applicant, a civilian
standing trial before a court composed exclusively of military officers,
charged with offences relating to propaganda against military service, should
have been apprehensive about appearing before judges belonging to the army,
which could be identified with a party to the proceedings.”

O-I6

O-I7

It seems that, in examining the impartiality of the court, the judgment makes a
distinction according to the nature of the offence. In cases where an offence is
directed against the army, the judges belonging to the army are party to the case
and therefore they cannot be impartial.
However, in Canevi v Turkey37 the first Section of the Court refused to make a
distinction on this basis. In this case Mr Canevi was caught in possession of heroin
and put on trial before a state security court with a military judge being one of the
three members. Although the offence was not directed against the army, the first
Section of the Court unanimously decided that there had been a breach of Art.6
para.1 of the Convention, because:
“[E]ven though the applicants were appearing before the State Security Court
for organised drug trafficking, they could have legitimate reasons to fear that
the court might allow itself to be unduly influenced by considerations having
nothing to do with the nature of their case.”38

O-I8

Finally, I do not agree with the distinction drawn at [39] of the judgment
between civil and administrative proceedings on one hand and criminal proceedings on the other. Such a distinction does not exist in the Yavuz or Aksoy (Eroğlu)
decisions where administrative proceedings were at issue and where the
applicants’ cases were tried by military administrative courts. It is an artificial
distinction as far as impartiality is concerned and also not in harmony with the case
law as reiterated at [38] of the judgment, namely:
“[T]he question of the impartiality of a tribunal . . . should be assessed by
means of an objective approach which involves ascertaining whether it
afforded sufficient guarantees to exclude any legitimate doubt in this
respect.”

O-I9

I would have preferred reasoning giving more weight to the existence or lack of
sufficient safeguards, rather than unjustified distinctions according to the nature of
the proceedings (administrative or criminal) or nature of the offence (directed
against the army or not).

37
38

App. No.40395/98, Canevi v Turkey, November 10, 2004.
Translation by the Registry.
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LIVINGSTONE v THE ADJUDICATION PANEL
FOR ENGLAND
Administrative Court
Collins J.: October 19, 2006
[2006] EWHC 2533 (Admin); [2006] H.R.L.R. 45
Codes of conduct; Conduct; Greater London; Interpretation; Mayors; Standards Board for England; Ultra vires
H1

ECHR, Art.10—Local Government Act 2000, s.52—Mayor of London—Greater
London Authority—freedom of expression—abusive speech—conduct covered
by Code of Conduct—official conduct—private conduct—freedom of expression
and construction of Code

H2

On the evening of February 8, 2005, the Appellant had been hosting a reception
at City Hall for Chris Smith MP to mark the twentieth anniversary of his making
public that he was gay. The news editor of the Evening Standard had decided that
a reporter and a photographer should go to City Hall and wait outside to photograph and try to have words with those leaving the reception. As he left City Hall
when the reception was ended, the Appellant was confronted by Mr Finegold and
the photographer. A conversation was recorded on tape by Mr Finegold during
which the Appellant asks Mr Finegold ‘‘What did you do before? Were you a
German war criminal?’’, and states ‘‘. . . you are just like a concentration
camp guard. You’re just doing it ‘cause you’re paid to aren’t you?’’
Mr Finegold responded that he was Jewish and not a German war criminal.
On February 14, 2005 the London Assembly passed a resolution calling upon
the Appellant to apologise and to withdraw his remarks. On the same day the
Board of Deputies of British Jews made a formal complaint to the Standards
Board for England. An ethical standards officer brought allegations to a Case Tribunal of the Respondent that the Appellant had contravened paras 2(b) and 4 of
the Code of Conduct of the Greater London Authority. Paragraph 4 obliged a
member to not conduct himself in a manner which could reasonably be regarded
as bringing his office or authority into disrespect. The Tribunal decided that the
Appellant had failed to comply with para.4 of the Code and on February 24, 2006
directed that the Appellant should be suspended for a period of four weeks from
March 1, 2006. The Appellant appealed pursuant to s.79(15) of the Local
Government Act 2000.

H3

H4
H5

Held: allowing the appeal,
(1) s.52 of the Local Government Act 2000 limited the scope of the Codes of
Conduct. It was not intended that they should affect what a member of a council
[2006] H.R.L.R., Part 6 g SWEET & MAXWELL
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did in his private life. However, where a member is not acting in his official
capacity, he was still covered by the Code if he misused his position as a member;
(2) the Tribunal correctly decided that the Appellant was not in his official
capacity when he made the remarks in question. When he was making them he
was not performing his functions as Mayor. On its true construction, para.4 of
the Code of Conduct did not apply to what the Appellant said and so the finding
by the Tribunal that there had been a failure to follow the provisions of the Code
could not stand;
(3) Art.10 of the ECHR applied to the construction of para.4. The right of freedom of speech extended to abuse. As the Appellant was off duty, there was no
basis for finding that what he said was so closely allied to his official duties as
to justify the restraint on his freedom to express himself within the law as forcibly
as he thought fit. The Tribunal misdirected itself in deciding that it was proportionate for the Code to extend as far as it did on the Tribunal’s construction. The
restraint was not necessary in a democratic society;
(4) there was a danger in regarding any misconduct as particularly affecting the
reputation of the office rather than the man. The Tribunal was entitled to conclude
that what he said did bring the Appellant into disrepute, but it was not entitled to
conclude that the office of Mayor was brought into disrepute. The Tribunal
applied a test which failed to recognise the real distinction between the man
and the office and the Appellant’s conduct did not fall within para.4.
Cases referred to in the judgment
Derbyshire County Council v Times Newspapers [1993] A.C. 534.
R v Central Television plc [1994] 3 All E.R. 641.
Sanders v Kingston (No.1) [2005] EWHC 1145; [2005] B.L.G.R. 719.

H10

Legislation judicially considered
European Convention on Human Rights, Art.10.
Local Government Act 2000, ss.52, 79(15).

H11

Appeal against the decision of a Case Tribunal of The Adjudication Panel for
England on February 24, 2006 that the Appellant had failed to comply with the
Code of Conduct of the Greater London Authority and should be suspended
for a period of four weeks.

H12

James Maurici, instructed by Mayer, Brown, Rowe and Maw, for the Appellant.
Timothy Morshead, instructed by the Solicitor to the Standards Board for
England, for Mr Steven Kingston, Ethical Standards Officer.
JUDGMENT

1

The Respondent itself has not appeared but the Ethical Standards Officer
(‘‘ESO’’) whose report led to the hearing before the Tribunal and who presented
the case against the appellant, has presented arguments in favour of upholding the
decision that there has been a failure to comply with the Code of Conduct. He did
[2006] H.R.L.R., Part 6 g SWEET & MAXWELL
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not present any argument in support of the sanction. This was consistent with his
approach to the hearing before the Tribunal, where counsel on his behalf had said:
‘‘. . . we can indicate to you now that for our part we will certainly not be
pressing you to exercise your powers of, for example, suspension or disqualification in relation to the Mayor, as is plain from the fact that
Mr Kingston would otherwise have referred the matter to the Monitoring
Officer under paragraph (c).’’
2

3

4

The absence of an appearance by the Respondent is consistent with its usual
practice, which is to leave to the ESO the task of making representations and
adducing arguments to the court on its behalf. But in a letter of March 15,
2006 to the court, the President referred to the fact that ‘‘a large part of the
first two days of the Case Tribunal’s hearing was taken up with considering
the appellant’s arguments that the Case Tribunal did not have jurisdiction to
deal with the matter because of alleged procedural defects on the part of the
ESO who had investigated the matter’’. He went on to indicate that there was
some dispute whether the Case Tribunal should have considered those arguments
and he asked the court, if possible, to give some guidance on the point. Neither
counsel had raised the issue in their very helpful and full skeleton arguments
and at the outset of the hearing I asked each if he would be good enough to
give some thought to it. They helpfully did so, but I am conscious that I have
not been asked to nor have I gone into the issue in any depth.
The President of the Tribunal and those who act as chairmen of the Case Tribunal, are, as I understand, legally qualified. Whether or not that is so, it seems to
me, that the Tribunal must have the power to ensure that it does have jurisdiction
to consider a case and so can decide, if the question is raised, whether there have
been any defects of procedure such as to render it unfair or outside the Tribunal’s
jurisdiction to proceed. It can and should decide, for example, whether to proceed
would be so unfair to the individual whose conduct was under investigation as to
render it an abuse of the process to proceed. But it must, I think, apply the law as
set out in the statutory provisions, which of course include the relevant Regulations and the relevant Code of Conduct, unless the Code in question does not
comply with the Regulations. It cannot entertain arguments that go to the vires
of any of the statutory provisions: these must be addressed to this court through
a claim for judicial review. While I must emphasise that these observations are
not based on full argument, I did not understand counsel to dissent from them.
Mr Morshead did raise a caveat, with which I agree, that in a given case the Tribunal might properly consider that it was more appropriate for a particular issue
to be put to this court by way of judicial review rather than decided by it and so
adjourn the hearing for that to be done.
This case arose as a result of a brief interchange between the appellant and a
reporter of the Evening Standard, Mr Oliver Finegold, in the evening of February
8, 2005. The appellant had been hosting a reception at City Hall for Chris Smith,
M.P., to mark the twentieth anniversary of his making public that he was gay. The
news editor of the Evening Standard had decided that a reporter and a photographer should go to City Hall and wait outside to photograph and try to have words
[2006] H.R.L.R., Part 6 g SWEET & MAXWELL
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with those leaving the reception. It seems that no other representatives of the
media attended and it was, to the appellant’s knowledge, rare if not unique for
the Evening Standard to have decided that such action should be taken. According to Mr Finegold, when interviewed by the ESO, he had been sent there ‘‘to try
and chat to some of the guests that were leaving the City Hall, and to write a nice
piece about Chris Smith’s party for celebrating twenty years of coming out as
being gay’’. It is to be noted that no piece, whether nice or otherwise, appeared
in the Evening Standard about the reception. It was only because the relevant
interchange, which was recorded on tape by Mr Finegold, was leaked to and so
reported by another paper that the complaint which led to the Tribunal decision
was made.
As he left City Hall when the reception was ended, the appellant was confronted by Mr Finegold and the photographer. The tape commences with the
appellant saying:
‘‘You’ve got one of me already.’’
which makes it obvious that he was photographed. The tape, which lasts for 35
seconds overall, continues as follows:
‘‘OF. Mr Liv(?) . . . Evening Standard. How did—
[?]. [?someone in the background]
KL. Oh how awful for you.
OF. How did tonight go?
KL. Have you thought of having treatment?
OF. How did tonight go?
KL. Have you thought of having treatment?
OF. Was it a good party? What did it mean to you?
KL. What did you do before? Were you a German war criminal?
OF. No, I’m Jewish. I wasn’t a German war criminal—
KL. Ah right.
OF . . . I’m actually quite offended by that. So how did tonight go?
KL. Well you might be, but actually you are just like a concentration camp
guard. You’re just doing it ’cause you’re paid to aren’t you?
OF. Great, I’ve got you on record for that. So how did tonight go?
KL. It’s nothing to do with you because your paper is a load of scumbags—
OF. How did tonight go?
KL . . . It’s reactionary bigots . . .
OF. I’m a journalist. I’m doing my job . . .
KL . . . and who supported fascism.
OF . . . I’m only asking for a simple comment. I’m only asking for a comment.
KL. Well work for a paper that isn’t . . .
OF. I’m only asking for a comment.
KL . . . that hadn’t a record of supporting fascism.
OF. You’ve accused me . . .

[2006] H.R.L.R., Part 6 g SWEET & MAXWELL

AB 848

1420

Livingstone v The Adjudication Panel for England

There is a five second silence on the tape, following which an unidentified
person can be heard to make a sound which might be ‘right’ or humph.’’
It is clear that Mr Finegold pursued the appellant as he was walking away and
should have appreciated that he was not willing to answer any questions. The
ESO described what the appellant did as a ‘‘non-verbal indication that he did
not want to be interviewed’’, but went on to say that politicians in high profile
roles ‘‘must expect to be approached by journalists at inopportune or tiresome
moments.’’ In his statement to the Assembly on February 14, 2005, following
the passing of a resolution calling on him to apologise for his remarks, the appellant said:
‘‘The idea that you can pursue someone along the street, when they clearly
do not wish to be interviewed by you, barking the same question in your face
again and again, that too disfigures journalism.’’

6

7

The ESO quarrelled with the word ‘‘barking’’, but that is entirely immaterial. The
comment made by the appellant was in my view entirely appropriate.
It is important to understand the appellant’s frame of mind when confronted by
Mr Finegold. He had been the target of the Daily Mail in particular, which was
owned by Associated Newspapers who also owned the Evening Standard. In
the statement to which I have already referred, he described how he had been persecuted by the Mail Group in particular. Journalists had been despatched to try to
obtain comments or information adverse to him from his family and his partner
and from neighbours. The conduct he described was disgraceful and has not been
disputed by the Mail Group. In addition, he loathed and despised Associated
Newspapers because of its past record of pre-war support for anti-Semitism
and Nazism and what he regarded as its continuing racist bigotry, hatred and
prejudice. Whether or not all would regard that as a reasonable view of the
approach of the newspapers owned by Associated Newspapers, it was a view
which he honestly held. Part of the bigotry which he believed to exist was an
anti-gay attitude. Thus he was suspicious of the motives of the Evening Standard
news editor in sending a reporter and a photographer to wait outside the reception, having regard to what it was celebrating, with a view to seeing who had
attended it.
While he did not give evidence in person to the Tribunal or speak directly to the
ESO, his statements made to the Assembly were in evidence. There was in reality
no issue of fact which needed to be decided. There was one matter in dispute, but
that was not directly material to the issue to be decided. At the end of the recording, there is a five second gap where whatever was said appears to have been
erased. The appellant asserted that at the end of the incident Mr Finegold
swore at him, saying ‘‘Fuck you’’. This was denied and led the ESO to decide
to consider whether it was a further breach of the Code inasmuch as the appellant
had been responsible for making a false allegation. This was a somewhat extraordinary decision, but he concluded that on the balance of probabilities the
appellant ‘‘did not knowingly fabricate the allegation’’. I am bound to say that
the gap in the recording is strange and I would have thought was consistent
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with Mr Finegold wanting to ensure that something was concealed. Thus it helps
to support the appellant’s assertion. But, as is I think obvious, it could not affect
the decision which had to be made whether what the appellant said amounted to a
failure to comply with the Code.
I have mentioned the resolution of the Assembly calling upon the appellant to
apologise and to withdraw his remarks. The full resolution was in the following
terms:
‘‘This Assembly deeply regrets the Mayor’s comments made to Evening
Standard Journalist Oliver Finegold and the offence those remarks have
caused and calls upon the Mayor to apologise and withdraw his remarks
immediately.
The Assembly urges the Mayor, through his programme of engagement with
the Jewish community, to ensure that he communicates continuing commitment to fighting anti-Semitism, and the ongoing commitment of his
administration to marking the unique horror of the Holocaust, the greatest
racial crime in history.
The Assembly notes the commitment of the Mayor’s administration to
opposing anti-Semitism and celebrating the contribution of Jewish Londoners, such as the hosting of the Anne Frank Exhibition in City Hall, the
annual marking of the Holocaust Memorial, and decisions by the Mayor
to ensure that the Eruv in North London could be established.
Given the Mayor’s opposition to racism and fascism it would be unfortunate
if an incident with a journalist overshadowed the work his administration is
doing to oppose anti-Semitism and to engage with the Jewish Community.’’
Later that day the appellant made his first statement to the Assembly. Having
spelt out the campaign waged against him by the Mail Group and his loathing
for it and its policies, he concluded by saying:
‘‘You know that I wrote to every editor and electronic media editor when my
son Thomas was born saying I would not be using my family in the media
and I asked them to respect that privacy. Of course, that was not enough
for the Daily Mail. They got a photographer, with a telephoto lens lurking
around, wanting to see me out with him and I expect that it will carry on
indefinitely. Finally I say, if I could in anything I say relieve any pain anyone
feels, I would not hesitate to do it but it would require me to be a liar. I could
apologise, but why should I say words I do not believe in my heart? Therefore, I cannot. If that is something that people find that they cannot accept, I
am sorry genuinely that they feel that way but this is how I feel on the receiving end of nearly a quarter of a century of them and their policies and their
behaviour and their tactics. Therefore I cannot say to you words I would not
believe in my own heart.’’

9

On that day, February 14, 2005, the Board of Deputies of British Jews made a
formal complaint to the Standards Board for England. It stated:
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‘‘The complaint relates to the widely reported and broadcast statements of
Mayor Livingstone in the course of an exchange with Evening Standard
reporter Oliver Finegold. In particular the Mayor commented as follows:—
— On hearing the name of the paper for which Mr Finegold was reporting, Mayor Livingstone asked Mr Finegold if [he] was or had been a
‘German War Criminal’.
— In response to Finegold’s reply ‘No, I’m Jewish, I wasn’t a German
war criminal. I’m quite offended by that’, Mayor Livingstone says: ‘ Ah
right, well you might be, but actually you are just like a concentration
camp guard, you are just doing it because you are paid to, aren’t you?’
It is the complainant’s contention that:—
— Mayor Livingstone’s references to ‘German War Criminal’ and ‘concentration camp guard’ were entirely unwarranted and unjustified in the
circumstances and had no bearing on or relevance to the exchange with
Mr Finegold;
— Such comments were particularly offensive given that Mr Finegold
stated that he was Jewish and that they were made at an event for predominantly Gay Men and Lesbians, given that Jews and homosexuals
were victims of the Nazi concentration and extermination camps;
— In making such comments Mayor Livingstone demonstrated a gross
insensitivity to and a wilful disregard for the feelings of, appreciable
numbers of those he is supposed to represent as holder of the office of
Mayor of London, including but not limited to Jews and gays and lesbians in London.
In light of the above it is the complainant’s further contention that Mayor
Livingstone, by reference to the Seven Principles of Public Life set out by
the Committee on Standards in Public Life:—
— Failed to ‘promote and support these principles by leadership and
example’.
— Failed to act objectively, with integrity and in the public interest by
allowing his personal antipathy to the Evening Standard newspaper to
influence his actions and statements.
— Should be ‘accountable for [his] . . . actions to the public and must
submit [himself] to whatever scrutiny is appropriate to [his] office’.’’
10

On February 22, 2006, the appellant made a further statement. In it, he repeated
his views of the Mail Group. He said:
‘‘What was the motive of the Mail Group in whipping up this media fire
storm? If insulted why did the Daily Mail Group journalist or the editor
of the Evening Standard not get in touch and say they thought I had gone
too far? If the Daily Mail Group journalist had expressed regret for his
behaviour on the street I would have been happy to withdraw my comments
and assure him I bore him no hard feelings.’’
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Later in the statement, he said:
‘‘Over the last two weeks my main concern has been that many Jewish Londoners have been disturbed by this whipped up row. I do not equate the
actions of one reporter with the total abdication of responsibility shown
by those who were complicit to whatever degree in the horrors of the holocaust. But I do believe that abdicating responsibility for one’s actions by the
excuse that ‘I am only doing my job’ is the thin end of the immoral wedge
that at its other extreme leads to the crimes and horrors of Auschwitz,
Rwanda and Bosnia.
I have been deeply affected by the concern of Jewish people in particular
that my comments downplayed the horror and magnitude of the holocaust.
I wish to say to those Londoners that my words were not intended to cause
such offence and that my view remains that the holocaust against the Jews is
the greatest racial crime of the 20th century.’’
11

12

The Assembly resolution recognised the role played by the appellant in opposing racism and anti-Semitism. It could not sensibly be suggested that he is or ever
has been anti-Semitic. He has not approved of some of the activities of the State of
Israel and has made his views about that clear. But that has nothing to do with
anti-Semitism. However, the Board of Deputies in a letter of April 26, 2005 to
the ESO expressed concern at the effect on holocaust survivors in particular of
his remarks and referred to ‘‘a spate of anti-Semitic incidents that followed the
events of 8 February and the objections raised to Mr Livingstone’s comments’’
including abusive emails. Sadly, those irrational and unpleasant characters
who indulge in anti-Semitic activities will use any or no excuse to display
their views.
Before considering how the Tribunal dealt with the complaint, I should set out
the statutory procedure. The Respondent came into existence under Pt III of the
2000 Act, which was conceived to regulate the conduct of local government
members and employees. The model Code of Conduct which has been established pursuant to the Act is based on a 1986 report of a Committee chaired by
David Widdicombe, Q.C. (Cmnd 9797) and a 1997 report by the Committee
on Standards in Public Life chaired by Lord Nolan (Cm.3702-1). The Code
came into existence following an extensive consultation exercise. It followed
Regulations which set out the general principles to govern the conduct of members which were made under s.49(1) of the 2000 Act, which enabled the Secretary
of State ‘‘by order [to] specify the principles which are to govern the conduct of
members and co-opted members of relevant authorities in England . . .’’ Section
50(1) went on to enable him ‘‘by order [to] issue a model code as regards the conduct which is expected of members and co-opted members of relevant authorities
in England . . .’’ Section 50(4) provides:
‘‘A model code of conduct —
(a) must be consistent with the principles for the time being specified in
an order under section 49(1) . . .
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(b) may include provisions which are mandatory; and
(c) may include provisions which are optional’’

Section 51 imposes a duty on relevant authorities to adopt a code which must
include all mandatory provisions of the model code and may include any optional
provisions and any other provisions which are consistent with the model code
(s.51(4)). Section 52 is important, having regard to an argument put forward
by Mr Maurici which, he submits, means that this appeal must be allowed. It
reads:
‘‘52 (1) A person who is a member or co-opted member of a relevant authority at a time when the authority adopt a code of conduct under
section 51 for the first time —
(a) must, before the end of the period of two months beginning
with the date on which the code of conduct is adopted, give to
the authority a written undertaking that in performing his
functions he will observe the authority’s code of conduct
for the time being under section 51, and
(b) if he fails to do so, is to cease to be a member or co-opted
member at the end of that period.
(2). The form of declaration of acceptance of office which may be prescribed by an order under section 83 of the Local Government Act
1972 may include an undertaking by the declarant that in performing his functions he will observe the authority’s code of conduct for
the time being under section 51.
(3). A person who becomes a member of a relevant authority to which
section 83 of that Act does not apply at any time after the authority
have adopted a code of conduct under section 51 for the first time
may not act in that office unless he has given the authority a written
undertaking that in performing his functions he will observe the
authority’s code of conduct for the time being under section 51.
(4). A person who becomes a co-opted member of a relevant authority at
any time after the authority have adopted a code of conduct under
section 51 for the first time may not act as such unless he has
given the authority a written undertaking that in performing his
functions he will observe the authority’s code of conduct for the
time being under section 51.’’
13

14

Each authority must set up a standards committee which must consist of at least
two members of the authority and at least one independent member (s.53(4)). The
GLA has resolved that members must be in the majority in its standards committee. The committee must promote and maintain high standards of conduct
by the members and assist them to observe the authority’s code of conduct
(s.54(1)).
Section 57 of the Act creates the Standards Board for England which, in exercising its functions, ‘‘must have regard to the need to promote and maintain high
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standards of conduct by members of relevant authorities in England’’ (s.57(4)). It
has appointed, as it has power to do (s.57(5)(a)), ethical standards officers, to
whom it must refer written allegations which it considers should be investigated,
that a member of a relevant authority has failed, or may have failed, to comply
with the authority’s code of conduct (s.58(1) and (2)). Section 59(1) enables an
ESO to investigate not only a case referred to him under s.58(2) but also other
cases in which he considers that a member has failed or may have failed to comply with the authority’s code of conduct and which have come to his attention as a
result of the investigation of the allegation referred to him. The purpose of the
investigation is to decide whether any of the findings mentioned in s.59(4) is
appropriate. These are:
‘‘(a) that there is no evidence of any failure to comply with the code of conduct of the relevant authority concerned;
(b) that no action needs to be taken in respect of the matters which are the
subject of the investigation,
(c) that the matters which are the subject of the investigation should be
referred to the monitoring officer of the relevant authority concerned,
or
(d) that the matters which are the subject of the investigation should be
referred to the Adjudication Panel for England for adjudication by a
Tribunal falling within s.76(1).’’

15

16
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A monitoring officer is appointed under the Local Government and Housing Act
1989 and one of his responsibilities is to bring a reference from an ESO following
a finding under s.59(4)(c) before the authority’s standards committee for consideration.
Sections 60 to 67 of the 2000 Act contain detailed provisions setting out the
procedures that should be adopted by ESO’s in carrying out their functions.
Although there were lengthy submissions made to the Tribunal that the ESO
had failed to comply with those provisions in a number of respects, they have
not been repeated before me and I do not need to refer to those provisions.
Section 75(1) establishes the Adjudication Panel for England whose members
are to be appointed by the Lord Chancellor (now in accordance with the Constitutional Reform Act 2005) and must possess ‘‘such qualifications as may be
determined by the Lord Chancellor’’. Section 79 deals with Tribunal decisions
and requires them, by s.79(1), to decide whether or not any person to which
(sic) the matter upon which it is adjudicating relates has failed to comply with
the Code of Conduct of the relevant authority concerned. Its powers, if it does
so decide, include suspension or partial suspension for a maximum of 12 months
(s.79(5)), disqualification for a maximum of five years (s.79(6) or notice to the
relevant authority that the member has failed to comply with its code of conduct,
specifying the details of that failure (s.79(7)).
The order made under s.49 of the Act is The Relevant Authorities (General
Principles) Order 2001 (2001/1401). Paragraph 3 provides:
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‘‘3 (1). The Secretary of State hereby specifies in the Schedule to this Order,
the principles which are to govern the conduct of members of relevant authorities in England . . .
(2) Only paragraphs 2 and 8 of the Schedule to this Order shall have
effect in relation to the activities of a member that are undertaken
other than in an official capacity.’’
Paragraphs 2 and 8 of the Schedule provide:
‘‘2. Honesty and Integrity
Members should not place themselves in situations where their honesty and
integrity may be questioned, should not behave improperly and should on all
occasions avoid the appearance of such behaviour.
8. Duty to Uphold the Law
Members should uphold the law and, on all occasions, act in accordance
with the trust that the public is entitled to place in them.’’
18

This Order was followed some six months later by the Local Authorities
(Model Code of Conduct)(England) Order 2001 (2001/3575). This Order applies
to the Greater London Authority (‘‘GLA’’) (para.1(21)(d)) and provides that all
the provisions of the Model Code set out in Sch.1 to the Order are mandatory
(para.2(2)). Schedule 1 applies to authorities operating executive arrangements
and so to the GLA. Paragraph 1(2) provides:
‘‘An authority’s code of conduct shall not, apart from paragraphs 4 and 5(a)
below, have effect in relation to the activities of a member undertaken other
than in an official capacity.’’
The Tribunal decided that when he made the remarks the appellant was not acting
in his official capacity. However, the ESO thought that he had been so acting.
Accordingly, he faced allegations that he had contravened paras 2(b) and 4 of
the Code. These provided:
‘‘2. A member must . . .
(b) treat others with respect.
4. A member must not in his official capacity, or any other circumstance,
conduct himself in a manner which could reasonably be regarded as bringing his office or authority into disrespect.’’
I should also set out para.5(a), which provides:
‘‘A member must not in his official capacity or any other circumstance, use
his position as a member improperly to confer on or secure for himself or
any other person, an advantage or disadvantage.’’

19

The ESO’s opinion was that ‘‘when responding to the questions of
Mr Finegold’’ the appellant was, albeit he was leaving the building after the
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reception, acting in his official capacity. The Tribunal did not agree since in its
view official capacity meant that a member was conducting the business of the
authority or the office to which he had been elected or acting as a representative
of the authority. It is highly doubtful that the observations made by the appellant
could properly be regarded as responses to the questions of Mr Finegold, but,
even if they could, they did not and could not reasonably have been regarded
as being uttered in his official capacity. This was what is popularly known as
doorstepping and any observations made in such circumstances are made outside
official capacity. It would have been different if, for example, the appellant had
been holding a press conference. I have no doubt that the Tribunal was correct and
Mr Morshead has not sought to argue the contrary. Thus the failure to comply
with para2(b), which was alleged by the ESO, could not be made out.
Mr Maurici submitted that the effect of s.52 of the Act was to prevent a Code of
Conduct from covering activities which were carried out in a member’s private
life. This submission was not in his notice of appeal and so he needed leave to
amend. Mr Morshead did not object to the point being taken since it depended
upon the correct construction of s.52 and so amounted to a pure point of law.
However, he did raise a slight reservation in that he suggested that, if I was persuaded by Mr Maurici’s argument, I should consider remitting the case to the
Tribunal to decide whether the activities, while not in the appellant’s official
capacity, could nonetheless be regarded as falling within the words ‘in performing his functions’, which are the important words in s.52. He did not pursue this
reservation with any enthusiasm and, as will become apparent, I do not regard it
as necessary or desirable to take that course.
Mr Maurici’s submission depends on the words ‘‘in performing his functions’’.
Their inclusion in s.52 shows, he submits, that Parliament recognised the need to
limit the scope of Codes of Conduct and that it was not intended that they should
affect what a member of a council did in his private life. There is, following the
Tenth report of the Committee on Standards in Public Life (Cm.6407, January
2005), consideration of amending the model code by removing the phrase ‘‘in
any other circumstance’’ from paras 4 and 5(a). The Tenth report contained a recommendation to that effect. In para.3.88 of the Report, this is said:
‘‘The relationship between standards of conduct by public office-holders
acting in their official capacity, and conduct in their private lives has been
a difficult and contentious issue over the years. The Committee in its First
Report drew a significant difference between, for example, sexual misconduct and financial misbehaviour. We indicated that while rules could be
usefully drawn up for the latter, they could not for the former. This has
remained the case in all of its subsequent reports and recommendations.
The Committee has concentrated on standards of conduct in respect of public, rather than private life except where private interests, financial or
otherwise could give rise to a potential conflict of interest with an officeholders’ public role. The public attitudes research published by the Committee indicated that the public place a lower priority on public office-
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holders setting a good standard in their private lives than they do in respect
of public conduct.’’
In Scotland, the rules of conduct apply to members only when they are acting as
councillors including representing the council on official business. The reasons
for this are explained by the Chief Investigating Officer of the Standards Commission for Scotland:
‘‘In Scotland the view has been taken that the misconduct must relate in
some way to the activity of the person as a councillor. If there is a link,
then you can apply the terms of the Code. If the misconduct relates purely
to the personal life of the councillor, then on the face of it there is a presumption that there is not necessarily a breach of the code.’’

22

23

In para.3.92 the Report noted that the Adjudication Panel for England made it
clear that it operated a higher threshold in relation to ‘‘any other circumstance’’
than might be implied by the Code. It believed that the circumstances should be
sufficiently proximate to, or reasonably capable of being linked to or have a bearing on, the official capacity.
The government has responded by indicating that councillors should ‘‘set an
example of leadership to their communities’’ and that misconduct in private
lives should only be within the code if it was unlawful. The Standards Board itself
has broadly agreed with this response, but has suggested that, in addition to an
unlawful act which has been dealt with by a conviction or the imposition of criminal sanctions (for example, I suppose, an anti-social behaviour order), it should
include ‘‘an activity which may be seen as unlawful although no case has been
brought’’. It is not necessary to go into details any further for the purposes of
this judgment.
Mr Maurici also draws attention to the undertaking entered into by the appellant on accepting office. This included the following:
‘‘I undertake that in performing the functions of that office I will observe the
Greater London Authority’s Code of Conduct for the time being under Section 51 of the Local Government Act 2000.’’

24
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This follows the wording of s.52 of the Act. The precise wording of any undertaking is immaterial since the Code can go no further in what it regulates than
the Act permits.
Mr Morshead submits that Mr Maurici’s argument means that paras 4 and 5(a)
of the Model Code are ultra vires in so far as they cover conduct beyond official
capacity. While this does not mean that he is necessarily wrong, it is a point of
considerable importance and some cases, including at least two which have
gone on appeal to this court, may have been wrongly decided. The point has
not hitherto been taken and did not seem to occur to Mr Maurici or those advising
the appellant until a very late stage in the proceedings.
While it is true that there are no words of limitation in ss.49 to 51, the words in
s.52 must have been intended to have some effect. I do not accept Mr Morshead’s
submission that it means only that the member’s undertaking to abide by the Code
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is to last for so long as he has relevant functions to perform. If that is what Parliament had intended, it could easily have made it clear by using some such
wording as ‘‘so long as he remains a member’’. The expression ‘‘in performing
his functions’’ cannot in my view sensibly bear the construction suggested by
Mr Morshead. There has always been concern about the extent to which a councillor should be subject to a code of conduct in his private life and it is not in the
least surprising that some limitation should have been included in the Act. The
approach in Scotland applies a limitation which is not the case in England.
Although the Standards Board may apply a higher threshold, it is important
that councillors should know what they can and cannot do and where the line
is to be drawn.
Conduct which is regarded as improper and meriting some possible sanction
will often be constituted by misuse of a councillor’s position. He may be purporting to perform his functions if, for example, he seeks to obtain an advantage by
misusing his position as a councillor. Such misuse may not amount to corruption;
it may nonetheless be seen not only to be improper but to reflect badly on the
office itself. If the words ‘‘in performing his functions’’ are applied literally, it
may be said that such misuse, and other misconduct which is closely linked to
his position as such may not be covered.
It seems to me that what I will describe as the words of limitation must be construed so as to promote the purpose of the statutory provisions, namely the setting
of standards for and the regulation of conduct of those who choose to enter local
government. Thus I think the words do not necessarily cover the same conduct as
‘‘in his official capacity’’ but may extend further. They must cover activities
which are apparently within the performance of a member’s functions. Thus misuse of the position for personal advantage will appear to whoever is affected by it
to have been in the performance of functions. It seems to me that the expression
should be construed so as to apply to a member who is using his position in doing
or saying whatever is said to amount to misconduct. It is obviously impossible for
a member who was acting in his official capacity to argue that by acting
improperly he was not performing his functions. Such a construction would
emasculate the system set up by Parliament.
It follows that conduct which is outside his official capacity can be covered by
the words in s.52 and so can properly be within the Code of Conduct. Accordingly, I do not think that the words ‘‘or any other circumstance’’ mean that the
Model code is to that extent ultra vires. That phrase must receive a narrow construction so that any other circumstance will not extend to conduct beyond that
which is properly to be regarded as falling within the phrase ‘‘in performing
his functions’’. Thus, where a member is not acting in his official capacity
(and official capacity will include anything done in dealing with staff, when
representing the council, in dealing with constituents’ problems and so on), he
will still be covered by the Code if he misuses his position as a member. That
link with his membership of the authority in question is in my view needed.
This approach is very similar to that adopted in Scotland and in my judgment
accords with the purpose of the Act and the limitations that are appropriate. It
is important to bear in mind that the electorate will exercise its judgment in con[2006] H.R.L.R., Part 6 g SWEET & MAXWELL
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sidering whether what might be regarded as reprehensible conduct in a member’s
private life should bring his membership to an end in due course. Equally, it is
important that the flamboyant, the eccentric, the positively committed—one
who is labelled in the somewhat old fashioned terminology, a character—should
not be subjected to a Code of Conduct which covers his behaviour when not performing his functions as a member of a relevant authority.
It seems to me that unlawful conduct is not necessarily covered. Thus a councillor who shoplifts or is guilty of drunken driving will not if my construction is
followed be caught by the Code if the offending had nothing to do with his position as a councillor. Section 80 of the Local Government Act 1972 provides for
disqualification for election to a local authority of those who have within five
years before the date of election been convicted of any offence which has resulted
in a sentence of three months imprisonment (whether or not suspended) or more.
Parliament could for example have provided that conviction of any offence carrying imprisonment whatever the sentence should lead to consideration of some
punitive action by the Standards Board. It seems to me that if it is thought appropriate to subject a member of a local authority to a code which extends to conduct
in his private life, Parliament should spell out what is to be covered.
The Tribunal correctly decided that the appellant was not in his official
capacity when he made the remarks in question. It is not in my view even arguable
that when making them he was performing his functions as Mayor. Thus there is
no reason to remit the case for any reconsideration of this issue. On its true construction, para.4 of the Code of Conduct did not apply to what the appellant said
and so the finding by the Tribunal that there had been a failure to follow the provisions of the Code cannot stand.
I must however deal with the appeal on the basis that para.4 of the Code of Conduct did apply to the circumstances. This involves considering the reasons given
by the Tribunal for finding a failure to comply and the arguments put forward by
Mr Maurici. In short, he submits that, while the appellant may properly have been
considered to have brought himself into disrepute by what he said, he did not
bring his office or authority into disrepute. He further submits that it was
wrong to decide that the Code extended beyond his official capacity to cover
what was said by him since that extension infringed his right of freedom of
speech.
I shall deal with this latter submission first. The right of freedom of speech has
always been recognised by the common law. In Derbyshire CC v Times Newspapers [1993] A.C. 534 at 551F, Lord Keith observed:
‘‘My noble and learned friend, Lord Goff of Chieveley, in A-G v Guardian
Newspapers Ltd [1990] 1 A.C. 109, 283–284, expressed the opinion that in
the field of freedom of speech there was no difference in principle between
English law or the subject and Article 10 of the Convention. I agree, and can
only add that I find it satisfactory to be able to conclude that the common law
of England is consistent with the obligations assumed by the Crown under
the Treaty in this particular field.’’
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Article 10 is now incorporated into our law by the Human Rights Act, and so
whether a particular restraint on freedom of speech was proportionate has
expressly to be considered. It is Mr Maurici’s submission that in this case it
was not and he relies in particular upon the government’s response to the reconsideration to which I have already referred that conduct not in an official capacity
should only be within the Code if unlawful. That he submits demonstrates that the
restraint in this area was disproportionate in that it cannot be said to be necessary
in a democratic society.
There can be no doubt that restraints imposed by a code of conduct designed to
uphold proper standards in public life are in principle likely to be within
Art.10(2). But it is important that the restraints should not extend beyond what
is necessary to maintain those standards. There has always been a debate over
the extent to which conduct in private as opposed to public life should be regulated and that debate continues. The government has, it seems, recognised that
para.4 of the Code may go too far, but that does not of itself mean that it is not
necessary in the circumstances. It must, however, raise some doubts. Added to
that is the recognition that it is not considered necessary to go that far in Scotland.
Mr Maurici has suggested that the appellant was making a political comment
so that there is a higher threshold to be surmounted in establishing that the
restraint was proportionate. Interference with the right of free speech which
impedes political debate must be subjected to particularly close scrutiny: see Sanders v Kingston [2005] B.L.G.R. 719 in which at 745h Wilkie J. refers to the high
level of protection given to expressions of political views.
I have no doubt that the appellant was not to be regarded as expressing a political opinion which attracts the high level of protection. He was indulging in
offensive abuse of a journalist whom he regarded as carrying out on his newspaper’s behalf activities which the appellant regarded as abhorrent.
Nevertheless, as Mr Morshead accepted, Art.10 applied. Anyone is entitled to
say what he likes of another provided he does not act unlawfully and so commits
an offence under, for example, the Public Order Act. Surprising as it may perhaps
appear to some, the right of freedom of speech does extend to abuse. Observations, however offensive, are covered. Indeed, as Hoffman, L.J. observed in
R. v Central Television Plc [1994] 3 All E.R. 641 at 652:
‘‘Freedom means . . . the right to say things which ‘right-thinking people’
regard as dangerous or irresponsible. This freedom is subject only to clearly
defined exceptions laid down by common law or statute . . . It cannot be too
strongly emphasised that outside the established exceptions . . . there is no
question of balancing freedom of speech against other interests. It is a trump
card which always wins.’’

36

The Tribunal decided in [65] of its decision that ‘‘by restricting the application
of the Code to those other circumstances which are closely allied to a member’s
official duties, the interference with Convention rights can be restricted to that
which is proportionate to what is necessary in the interests of a democratic
society’’. It went on in [68] and [69] to explain why it regarded the interference
with the right as proportionate and so permitted by Art.10(2). It said:
[2006] H.R.L.R., Part 6 g SWEET & MAXWELL

AB 860

1432

Livingstone v The Adjudication Panel for England

‘‘68. The exchange between the Mayor of London and a journalist which
gave rise to this reference took place immediately after the Mayor left a
reception at City Hall and began with the journalist asking how the evening
had gone. The Mayor chose to make some comment. Although finding that
the Mayor was not at that time fulfilling his official duties (they having
ceased for the day), the Case Tribunal has no difficulty in saying that the
events were sufficiently proximate in time, in place and, so far as the
journalist’s question was concerned in content, to mean, that it is proper
to regard Paragraph 4 of the Code of Conduct as being applicable to the situation.
69. Bearing in mind that the exchange took place in a public place and that
the Respondent knew that his remarks were being recorded the Case Tribunal is doubtful whether any interference with the Respondent’s private
life can as a matter of fact be made out. Insofar as the fact that Code of Conduct can result in a member of a local authority having to account for what is
said in such circumstances (when as the Case Tribunal found he was not ‘‘on
duty’’) can be seen as an intrusion into his private as opposed to his public
life than in the Case Tribunal’s view such interference can be seen as necessary and permitted by law (in the form of the promulgation of the Code), for
the protection of the public order and morals or for the protection of the
rights and freedoms of others.’’
37

38

I do not accept the reasoning set out in [68]. The appellant had ceased to act in
his official capacity as host of the reception and was leaving the building to go
home. He was accosted outside the building, but it does not seem to me to matter
when he was approached. It might have been when he reached his front door.
Would that have been regarded as sufficiently proximate in time or place? If
not, where does he have to be and how long after he has ceased his official duties
for such proximity to exist so as to justify the application of the code? The answer
in my view is that since he was off duty, there was no basis for finding that what he
said was, to use the Tribunal’s words, so closely allied to his official duties as to
justify the restraint on his freedom to express himself within the law as forcibly as
he thought fit. And the fact that the journalist’s question related to something he
had done as mayor cannot produce the alliance that the Tribunal regarded as
necessary. As the appellant pointed out, it was not as if it was necessary to
approach him when off duty. He held regular press conferences when any matter
could be raised and when his responses would be subject to the constraints of the
code of conduct.
The burden is on the defendant to justify the interference with freedom of
speech. However offensive and undeserving of protection the appellant’s outburst may have appeared to some, it is important that any individual knows
that he can say what he likes, provided it is not unlawful, unless there are clear
and satisfactory reasons within the terms of Art.10(2) to render him liable to sanctions. In my view, the Tribunal misdirected itself in deciding that it was
proportionate for the Code to extend as far as it did on the Tribunal’s construction.
The restraint was not in my judgment shown to be necessary in a democratic
[2006] H.R.L.R., Part 6 g SWEET & MAXWELL
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society even though the higher level of protection appropriate for the expression
of political opinion was not engaged.
I turn to the submission that there was no breach of para.4 because by what he
said the appellant did not bring his office or authority into disrepute. The Tribunal
dealt with this in [74] of its decision, saying:
‘‘The Case Tribunal can see a theoretical possibility that damage can be
caused to the reputation of an individual holding an office without damage
being caused to the reputation of the office itself. In practice, however, there
is a very real risk that damage to the reputation of the former seeps across to
cause damage to the latter. The higher the profile of the post and the more the
postholder seeks to stamp his individuality on the office the harder it is to
envisage circumstances where damage to his own reputation does not
also cause damage to the reputation of the office. In the view of the Case Tribunal the reasonable onlooker would regard Mr Livingstone’s own
reputation as being diminished as a result of the exchange and having
reached that view, bearing in mind Mr Livingstone’s profile and the difficulty of separating him as an individual from the role of the office he
holds, have also concluded that the remarks have had the effect of damaging
the reputation of his office as Mayor.’’

40

41

In my view, the distinction is more than theoretical. There is a danger in regarding any misconduct as particularly affecting the reputation of the office rather
than the man. If a councillor commits sexual misconduct or is convicted of
theft, I do not think the reputation of the office is thereby necessarily brought
into disrepute. His certainly will be. If the high profile test is correct, anything
done by the appellant which can be regarded as improper may fall within
para.4, however remote from his official position. Having said that, I recognise
the force of the Tribunal’s view of the difficulty in separating the man from
the office. I have no doubt that the Tribunal was entitled to conclude that what
he said did bring him into disrepute. I am less clear that in reality it was right
to say that the office of Mayor was brought into disrepute. While the appellant
has a high profile as Mayor, I doubt that many people would regard what he
did as bringing disrepute on the office rather than on him personally. Misuse of
the office can obviously bring disrepute on the office, but personal misconduct
will be unlikely to do so. I think the Tribunal applied a test which failed to recognise the real distinction between the man and the office and I am not
persuaded that his conduct did fall within para.4. I appreciate Mr Morshead’s
point that the appellant occupies an office in which he exercises real power
over the lives of millions of people and so has an unique position with unique
powers. This means that he has responsibilities and people, including those
who did not vote for him, are entitled to expect that he will conduct himself to
a high standard suitable to his office. That may well be so, but it does not
mean that, if he falls below that high standard, the office as well as he are brought
into disrepute.
In the skeleton arguments, considerable space was occupied in arguing what
should be the court’s approach in considering appeals under s.79(15). CPR
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52.11 applies. It provides that every appeal will be limited to a review of the
decision of the lower court [or Tribunal] unless a practice direction provides
otherwise or the court considers that in the circumstances of an individual appeal,
it would be in the interests of justice to hold a rehearing CPR 52.11(1)). The Practice Direction provides for a rehearing in the case of a number of appeals against
disciplinary Tribunals. Appeals under s.79(15) are not included. The Practice
Direction is, in my view, somewhat unsatisfactory and the distinction between
what is required for a rehearing rather than a review is in any event somewhat
indistinct. In Du Pont Trade Mark [2004] F.S.R. 293, the Court of Appeal considered the distinction: see per May L.J. at 324–326. He pointed out that the
old RSC Ord.55, which dealt with appeals, referred to a rehearing, but it was
always regarded as not being a rehearing in the fullest sense of the word. Rather,
it ‘‘reviewed the decision under appeal giving it the respect appropriate to the
nature of the court or Tribunal, the subject matter and, importantly, the nature
of those parts of the decision making process which was challenged.’’ ([90] at
324). The same approach is applicable to rehearings under CPR 52.11. Thus at
the lesser end, the meaning of rehearing merges with that of review. Perhaps
the most important distinction is that in a rehearing, fresh evidence is likely to
be admitted, if relevant and material, even though it does not pass the Ladd v Marshall [1954] 1 W.L.R. 1489 test. However, in the end Mr Maurici accepted that
the review approach was correct. Either approach involves giving weight to
the fact that the Tribunal in question has expertise. This Tribunal sets the standards and has a member who has experience in local government. Thus I
should and do give considerable weight to its judgment, but in this case that is
not so important since the appeal turns more on the construction of the statutory
provisions and of para.4 of the Code. Furthermore, in relation to Art.10, I do not
think that the Tribunal has particular expertise.
Mr Maurici argued that the Tribunal had not made sufficient findings of fact. It
did not need to make explicit findings of matters which were not in issue and what
it said enabled the appellant to know why it had decided against him. I have
referred to the matters relied on by the appellant to indicate his state of mind.
There was no need for the Tribunal to spell them out in reaching its decision.
It was open to Mr Maurici to rely on them in submitting that the decision was
wrong and he did so.
I indicated in the course of argument that, whatever my decision on whether
there had been a failure to comply with the Code, I would not uphold the sanction
of suspension. It was in my view clearly wrong.
I must make it clear that this decision must not be taken as an indication that the
appellant’s actions were appropriate. They clearly were not. His initial question:
‘‘Were you a German war criminal?’’ was obviously intemperate. However
strongly he felt about the impropriety of the journalist’s conduct, the remark
was unnecessarily offensive. In itself, it would not have led to the proceedings
against the appellant. But, when he knew that Mr Finegold was particularly offended because he was Jewish, to go on to compare him to a concentration camp
guard was indefensible. He should have realised it would not only give great
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offence to him but was likely to be regarded as an entirely inappropriate observation by Jews in general and those who had survived the holocaust in particular.
The appellant could have put the criticism to rest by apologising. He chose not
to do so. However, he could have done so without compromising his feelings
about the actions of the Mail Group and Mr Finegold as its employee. There
was no reason why he should not have, as he did, explained why he had been
so incensed by Mr Finegold’s actions, but made clear that he had not intended
any slur on him because he was Jewish. He could and in my view should have
apologised for any particular hurt occasioned, not only to him but to others,
including, but not limited, to Jews for whom the actions of the Nazis in the establishment and use of concentration camps were especially loathsome. Had he done
so, it is likely that no action would have been taken against him.
This is another reason why the sanction was unnecessarily severe. I recognise
that the fact that the ESO did not seek suspension is not determinative; the Tribunal must make its own mind up. Its comments suggest that it regarded the
failure to apologise as an aggravation of the misconduct which justified a more
severe sanction. The appellant explained why he did not believe it was possible
to apologise, but he did express regret that offence had been caused to Jewish
Londoners by his remarks and make it clear that he had not intended that they
should. His point was that he believed that Mr Finegold was doing something
which was improper and that his reason, namely that he was doing his job, was
the sort of reason used to justify any unacceptable behaviour. That his example
was excessive and unnecessarily offensive is clear, but I do not believe that it justified suspension.
It follows that this appeal will be allowed and the finding that the appellant
failed to comply with the Code of Conduct set aside. In any event, the suspension
is quashed and, if I had upheld the finding, I would have directed that a notice be
given to the Standards Committee of the GLA pursuant to s.79(7) of the Act.
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Court of Justice of the European Communities

A

Coleman v Attridge Law and another
(Case C-303/06)
2007 Oct 9;
2008 Jan 31;
July 17

President V Skouris, Presidents of Chamber P Jann,
C WATimmermans, A Rosas, K Lenaerts and ATizzano,
Judges M Ile!si!c, J Klu!cka, A ! Caoimh,
T von Danwitz and A Arabdjiev
Advocate General M Poiares Maduro

Discrimination ! Disability ! Disability-related ! Employee primary carer for
disabled son ! Claims against employer of direct discrimination and
harassment on ground of disability ! Whether prohibition of discrimination
extending to non disabled employee ! Disability Discrimination Act 1995,
ss 3A, 3B, 4 (as inserted by Disability Discrimination Act 1995 (Amendment)
Regulations 2003 (SI 2003/1673), regs 4, 5) ! Council Directive 2000/78/EC,
arts 1, 2(1)(2)(a)(3)
The claimant, who was not herself disabled but was the primary carer of her
disabled son, made a complaint that her employers had discriminated against her,
contrary to sections 3A, 3B and 4 of the Disability Discrimination Act 19951, because
of her son"s disability. At a pre-hearing review an employment tribunal, without
making #ndings of fact, ordered reference, to the European Court of Justice for a
preliminary ruling, of the question whether the prohibition of discrimination in
Directive 2000/78/EC2 extended to protect employees who, though not themselves
disabled, were treated less favourably or harassed on the ground of their association
with a person who was disabled.
On the reference$
Held, that the prohibition of direct discrimination laid down by articles 1, 2(1)
and (2)(a) of Directive 2000/78 was not limited to persons who were themselves
disabled, and, where an employer treated an employee less favourably than another
employee had been or would be treated in a comparable situation, and that less
favourable treatment was based on the disability of the employee"s child whose
care was primarily provided by that employee, such treatment was contrary to
article 2(2)(a); and that, since under article 2(3) harassment was deemed to be a
form of discrimination within the meaning of article 2(1), it followed that where
unwanted conduct amounting to harassment su›ered by an employee, not herself
disabled, was related to the disability of her child, for whom she was the primary
carer, it was contrary to the prohibition of harassment in article 2(3) ( post,
paras 38, 50, 56, 58, 59).
Chac"n Navas v Eurest Colectividades (Case C-13/05) [2007] ICR 1, ECJ
considered.

B

C

D

E

F

G

The following cases are referred to in the judgment of the court:
Chac"n Navas v Eurest Colectividades (Case C-13/05) [2007] ICR 1; [2007] All
ER (EC) 59; [2006] ECR I-6467, ECJ
Enderby v Frenchay Health Authority (Case C-127/92) [1994] ICR 112; [1994] 1 All
ER 495; [1993] ECR I-5535, ECJ

H

1
Disability Discrimination Act 1995, s 3A, as inserted: see post, judgment, paras 14, 15.
S 3B, as inserted: see post, judgment, para 16.
S 4(2), as substituted: see post, judgment, para 17.
2
Council Directive 2000/78/EC, art 1: see post, judgment, para 4.
Art 2: see post, judgment, para 5.
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Irish Creamery Milk Suppliers Association v Government of Ireland (Joined Cases
36/80 and 71/80) [1981] ECR 735, ECJ
J#mst#lldhetsombudsmannen v ðrebro L#ns Landsting (Case C-236/98) [2001] ICR
249; [2000] ECR I-2189, ECJ
The following cases are referred to in the opinion of the Advocate General:
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Briheche v Ministre de l%Int&rieur (Case C-319/03) [2004] ECR I-8807, ECJ
Mangold v Helm (Case C-144/04) [2006] All ER (EC) 383; [2005] ECR I-9981,
ECJ
R v Secretary of State for the Environment, Transport and the Regions, Ex p Omega
Air Ltd (Joined Cases C-27/00 and C-122/00) [2002] ECR I-2569, ECJ

REFERENCE by an employment tribunal sitting at London (South)
In proceedings between the claimant, Miss Sharon Coleman, and the
respondents, Attridge Law and Mr Steve Law, the employment tribunal,
by order of 6 July 2006 referred to the Court of Justice for a preliminary
ruling under article 234EC four questions (see post, opinion, para 5) on the
interpretation of Council Directive 2000/78/EC of 27 November 2000
establishing a general framework for equal treatment in employment and
occupation (OJ 2000 L303, p 16).
The Judge Rapporteur was Judge ! Caoimh. The facts are stated in
paras 19—26 of the judgment.
Robin Allen QC and Paul Michell for the claimant.
Nicholas Paines QC for the United Kingdom Government.
K Georgiadis and Z Chatzipavlou, agents, for the Greek Government.
N Travers for the Irish Government.
W Ferrante and I M Braguglia, agent, for the Italian Government.
D Kriau!
ci"
unas, agent, for the Lithuanian Government.
H G Sevenster and C ten Dam, agents, for the Netherlands Government.
A Falk, agent, for the Swedish Government.
J Enegren and N Yerrell, agents, for the Commission of the European
Communities.
31 January 2008. ADVOCATE GENERAL POIARES MADURO
delivered the following opinion.
1 This reference by an employment tribunal at London (South) raises,
for the #rst time, an important question about the scope of Council Directive
2000/78/EC of 27 November 2000 establishing a general framework for
equal treatment in employment and occupation (OJ 2000 L303, p 16). The
tribunal asks whether the prohibition of discrimination contained in the
Directive covers cases where an employee is treated less favourably than her
colleagues because, although not herself disabled, she is associated with a
disabled person.
(I) Factual background and the questions referred
2 The claimant in the main proceedings, Ms Sharon Coleman, worked
from 2001 as legal secretary for Attridge Law, a #rm of solicitors in London,
where Mr Steve Law is a partner. In 2002 she gave birth to a son who is
disabled; he su›ers from bronchomalacia and congenital laryngomalacia.
She is his primary carer.
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3 On 4 March 2005 Ms Coleman accepted voluntary redundancy and,
accordingly, stopped working for Attridge Law. On 30 August 2005 she
brought a claim for constructive dismissal and disability discrimination
against her former employers, arguing that they treated her less favourably
than employees with non-disabled children and subjected her to conduct
that created a hostile atmosphere for her. Among the examples of
discriminatory treatment that she alleges she has su›ered are that her
employers refused to allow her to return to her existing job after coming
back from maternity leave; they called her %%lazy"" when she sought to take
time o› to care for her son and refused to give her the same &exibility
as regards her working arrangements as those of her colleagues with
non-disabled children; they said that she was using her %%fucking child"" to
manipulate her working conditions; they subjected her to disciplinary
action; and they failed to deal properly with a formal grievance she lodged
against her ill treatment.
4 Ms Coleman sought to rely on the relevant national law, the Disability
Discrimination Act 1995, and Directive 2000/78. Her argument was
that the Directive is intended to prohibit discrimination not only against
disabled persons themselves, but also against individuals who are victims
of discrimination because they are associated with a disabled person.
The tribunal, the argument goes on, should interpret the Disability
Discrimination Act in conformity with the Directive and thus a›ord
protection against discrimination by association. The respondents in the
main action argued that the Act protects only disabled persons and that the
Directive is not intended to cover discrimination by association.
5 Ms Coleman can succeed in her case only if the Directive is to be
interpreted as prohibiting discrimination by association. Thus, the tribunal
did not proceed fully to establish the material facts and examine the
substance of the claim, but, instead, stayed that part of the application
and held a preliminary hearing only on the issue of whether or not
discrimination by association is prohibited. Following the hearing it
stayed the proceedings and referred the following questions to the Court
of Justice:
%%(1) In the context of the prohibition of discrimination on grounds of
disability, does the Directive only protect from direct discrimination and
harassment persons who are themselves disabled?
%%(2) If the answer to question (1) above is in the negative, does the
Directive protect employees who, though they are not themselves
disabled, are treated less favourably or harassed on the ground of their
association with a person who is disabled?
%%(3) Where an employer treats an employee less favourably than he
treats or would treat other employees, and it is established that the
ground for the treatment of the employee is that the employee has a
disabled son for whom the employee cares, is that treatment direct
discrimination in breach of the principle of equal treatment established by
the Directive?
%%(4) Where an employer harasses an employee, and it is established
that the ground for the treatment of the employee is that the employee has
a disabled son for whom the employee cares, is that harassment a breach
of the principle of equal treatment established by the Directive?""
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(II) Analysis
6 The four questions referred to the court by the employment tribunal
boil down to a single issue of law: does the Directive protect non-disabled
people who, in the context of their employment, su›er direct discrimination
and/or harassment because they are associated with a disabled person?
7 The Directive was adopted under article 13EC which was added to
the EC Treaty by the Treaty of Amsterdam and reads as follows:

C

%%Without prejudice to the other provisions of this Treaty and within
the limits of the powers conferred by it upon the Community, the Council,
acting unanimously on a proposal from the Commission and after
consulting the European Parliament, may take appropriate action to
combat discrimination based on sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation.""

A

D

E

F

The #rst thing to note about article 13EC is that it singles out speci#c grounds
of discrimination which it treats as suspect grounds or, to borrow a term
from US constitutional law, as %%suspect classi#cations""$on the development
of the concept of %%suspect classi#cations"" in US constitutional law and the
relevant case law of the Supreme Court, see Jack M Balkin, %%Plessy, Brown
and Grutter: A Play in Three Acts"" (2005) 26 Cardozo Law Review 1689$
and makes them the target of Community anti-discrimination legislation.
Under this broad provision legislation may be brought with the aim of
combating discrimination on those enumerated grounds. While the Council
enjoys considerable discretion to adopt measures tailored to particular
circumstances and social contexts, article 13EC cannot be interpreted so as
to allow the adoption of legislation that would be inconsistent with its aims
and spirit and limit the protection that the drafters of the Treaty intended to
o›er. As a consequence, legislation adopted on the basis of article 13EC
must be interpreted in the light of the goals pursued by article 13 itself.
(Indeed, one cannot exclude the possibility of anti-discrimination measures
adopted under article 13EC that would violate that very same provision;
for example, measures o›ering protection from discrimination based on
religious belief to the adherents of only some, but not all, religions. Also, as
Christopher McCrudden suggests in %%Thinking about the discrimination
Directives"" (2005) 1 European Journal of Anti-Discrimination Law 17, 20,
equal treatment and non-discrimination as guaranteed by the Directive
should be placed within a broader human rights context. Recital 4 to the
Directive refers to the %%universal right"" to %%equality before the law and
protection against discrimination"" which is

G

%%recognised by the Universal Declaration of Human Rights, the United
Nations Convention on the Elimination of All Forms of Discrimination
against Women, United Nations Covenants on Civil and Political Rights
and on Economic, Social and Cultural Rights and by the European
Convention for the Protection of Human Rights and Fundamental
Freedoms.""

H

I would add to this list the Charter of Fundamental Rights, Chapter III of
which is devoted to equality, and which includes a speci#c provision on the
integration of persons with disabilities (article 26). A recent development in
the area of international human rights which concerns disability issues is the
adoption of the United Nations Convention on the Rights of Persons with
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Disabilities and its Optional Protocol. The Convention was adopted by
the General Assembly on 13 December 2006 and opened for signature on
30 March 2007 when 81 states and the European Community signed it.
It provides, inter alia, that the signatory parties are to prohibit %%all
discrimination on the basis of disability"": article 5(2).)
8 Article 13EC is an expression of the commitment of the Community
legal order to the principle of equal treatment and non-discrimination.
Thus, any interpretation of both that article and any Directive adopted
under this legal basis must be undertaken against the background of the
court"s case law on these principles. (It has been pointed out in the literature
on discrimination that no conclusive answer as to whether discrimination
by association is prohibited &ows from article 13EC and the Directives
that were adopted under it. However, it has been suggested that such
discrimination will probably be treated as falling within the scope of the
anti-discrimination Directives: see Cases, Materials and Text on National,
Supranational and International Non-Discrimination Law (2007) (eds:
Schiek, Waddington and Bell), pp 169—170.) Directive 2000/78 itself
states in article 1 that its purpose is %%to lay down a general framework for
combating discrimination . . . with a view to putting into e›ect in the
member states the principle of equal treatment"" (my emphasis). The
court"s case law is clear as regards the role of equal treatment and
non-discrimination in the Community legal order. Equality is not merely
a political ideal and aspiration but one of the fundamental principles of
Community law: see, inter alia, R v Secretary of State for the Environment,
Transport and the Regions, Ex p Omega Air Ltd (Joined Cases C-27/00 and
C-122/00) [2002] ECR I-2569 and the case law cited therein; see also the
discussion in Tridimas, The General Principles of EU Law, 2nd ed (2007),
and The Principle of Equal Treatment in EC Law (1997) (eds: Dashwood
and O"Leary). As the court held in Mangold v Helm (Case C-144/04) [2005]
ECR I-9981, para 74, Directive 2000/78 constitutes a practical aspect of the
principle of equality. In order to determine what equality requires in any
given case it is useful to recall the values underlying equality. These are
human dignity and personal autonomy.
9 At its bare minimum, human dignity entails the recognition of the
equal worth of every individual. One"s life is valuable by virtue of the mere
fact that one is human, and no life is more or less valuable than another. As
Ronald Dworkin has recently reminded us, even when we disagree deeply
about issues of political morality, the structure of political institutions and
the functioning of our democratic states, we nevertheless continue to share a
commitment to this fundamental principle: Dworkin, Is Democracy
Possible Here?: Principles for a New Political Debate (2006), chapter 1.
Therefore, individuals and political institutions must not act in a way
that denies the intrinsic importance of every human life. A relevant, but
di›erent, value is that of personal autonomy. It dictates that individuals
should be able to design and conduct the course of their lives through
a succession of choices among di›erent valuable options: see Raz, The
Morality of Freedom (1986). (For the sake of accuracy it should be noted
that some authors include the value of personal autonomy within that of
dignity. The same happens with the treatment of these two concepts in the
case law of some constitutional courts. This, which might be of relevance in
the context of the interpretation of legal provisions that refer only to the
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value of human dignity, is of no relevance for present purposes.) The
exercise of autonomy presupposes that people are given a range of valuable
options from which to choose. When we act as autonomous agents making
decisions about the way we want our life to develop our %%personal integrity
and sense of dignity and self-respect are made concrete"": ibid, p 154.
10 The aim of article 13EC and of Directive 2000/78 is to protect the
dignity and autonomy of persons belonging to those suspect classi#cations.
The most obvious way in which such a person"s dignity and autonomy
may be a›ected is when one is directly targeted because one has a suspect
characteristic. Treating someone less well on the basis of reasons such as
religious belief, age, disability and sexual orientation undermines this special
and unique value that people have by virtue of being human. Recognising
the equal worth of every human being means that we should be blind to
considerations of this type when we impose a burden on someone or deprive
someone of a bene#t. Put di›erently, these are characteristics which should
not play any role in any assessment as to whether it is right or not to treat
someone less favourably.
11 Similarly, a commitment to autonomy means that people must not
be deprived of valuable options in areas of fundamental importance for
their lives by reference to suspect classi#cations. Access to employment
and professional development are of fundamental signi#cance for every
individual, not merely as a means of earning one"s living but also as an
important way of self-ful#lment and realisation of one"s potential. The
discriminator who discriminates against an individual belonging to a suspect
classi#cation unjustly deprives her of valuable options. As a consequence,
that person"s ability to lead an autonomous life is seriously compromised
since an important aspect of her life is shaped not by her own choices but by
the prejudice of someone else. By treating people belonging to these groups
less well because of their characteristic, the discriminator prevents them
from exercising their autonomy. At this point, it is fair and reasonable
for anti-discrimination law to intervene. In essence, by valuing equality
and committing ourselves to realising equality through the law, we aim at
sustaining for every person the conditions for an autonomous life.
12 Yet, directly targeting a person who has a particular characteristic is
not the only way of discriminating against him or her; there are also other,
more subtle and less obvious ways of doing so. One way of undermining the
dignity and autonomy of people who belong to a certain group is to target
not them, but third persons who are closely associated with them and do
not themselves belong to the group. A robust conception of equality
entails that these subtler forms of discrimination should also be caught by
anti-discrimination legislation, as they, too, a›ect the persons belonging to
suspect classi#cations.
13 Indeed, the dignity of the person with a suspect characteristic is
a›ected as much by being directly discriminated against as it is by seeing
someone else su›er discrimination merely by virtue of being associated with
him. In this way, the person who is the immediate victim of discrimination
not only su›ers a wrong himself, but also becomes the means through which
the dignity of the person belonging to a suspect classi#cation is undermined.
14 Furthermore, this subtler form of discrimination undermines the
ability of persons who have a suspect characteristic to exercise their
autonomy. For instance, the autonomy of members of a religious group may
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be a›ected (for example, as to whom to marry or where to live) if they know
that the person they will marry is likely to su›er discrimination because of
the religious a–liation of his spouse. The same can happen, albeit to a lesser
extent, with individuals who are disabled. People belonging to certain
groups are often more vulnerable than the average person, so they have
come to rely on individuals with whom they are closely associated for help in
their e›ort to lead a life according to the fundamental choices they have
made. When the discriminator deprives an individual of valuable options
in areas which are of fundamental importance to our lives because that
individual is associated with a person having a suspect characteristic then
it also deprives that person of valuable options and prevents him from
exercising his autonomy. Put di›erently, the person who belongs to the
suspect classi#cation is excluded from a range of possibilities that would
otherwise have been open to him.
How Directive 2000/78 functions
15 The Community legislature adopted the Directive in order to
protect, in the #eld of employment and occupation, people belonging to
suspect classi#cations and to ensure that their dignity and autonomy is not
compromised either by obvious and immediate or subtle and less obvious
discrimination. An indication of how this is to be achieved is already
apparent in article 1 of the Directive, which reads:
%%The purpose of this Directive is to lay down a general framework for
combating discrimination on the grounds of religion or belief, disability,
age or sexual orientation as regards employment and occupation, with a
view to putting into e›ect in the member states the principle of equal
treatment."" (My emphasis.)
16 The important words here are %%on the grounds of"". It is a familiar
proposition of both law and moral philosophy that not all discrimination is
wrong. In the context of employment, for instance, it is perfectly acceptable
for an employer to hire a candidate who is responsible, trustworthy and
polite and exclude candidates who are irresponsible, untrustworthy and
rude. Conversely, we think it is wrong to reject someone on the basis of his
or her race or religion, and in most legal systems the law intervenes to
prevent such discrimination from taking place. What determines whether the
employer"s conduct is acceptable or not, and triggers the law"s intervention,
is the ground of discrimination relied on by the employer in each case.
17 The fact that the wrongness of discrimination depends on the
grounds on which it is based is re&ected in the way relevant legislation is
structured. Virtually all anti-discrimination statutes prohibit discrimination
on a number of speci#ed grounds. This is the strategy followed by the
Community legislature in the Directive which outlaws discrimination based
on religion or belief, disability, age and sexual orientation. The main duty
imposed by anti-discrimination legislation, such as the Directive, is to treat
people in a certain way which is comparable to how others are treated:
see John Gardner, %%Discrimination as Injustice"" (1996) 16 Oxford Journal of
Legal Studies 353, 355. (As Gardner explains, this is a question of justice.
Thus, when we say that it is wrong to treat someone less favourably on
certain grounds what we mean is that justice requires that we do not rely
on those grounds in order negatively to a›ect that person"s position. Put
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di›erently, if we do rely on those prohibited grounds we have in&icted on the
person concerned an injustice.) By adopting Directive 2000/78 the Council
has made it clear that it is wrongful for an employer to rely on any of these
grounds in order to treat an employee less well than his or her colleagues. As
soon as we have ascertained that the basis for the employer"s conduct is one of
the prohibited grounds then we enter the realm of unlawful discrimination.
18 In the sense described above, the Directive performs an exclusionary
function: it excludes religious belief, age, disability and sexual orientation
from the range of permissible reasons an employer may legitimately rely on
in order to treat one employee less favourably than another. In other words,
after the coming into force of the Directive it is no longer permissible for
these considerations to #gure in the employer"s reasoning when she decides
to treat an employee less favourably.
19 Directive 2000/78 prohibits direct discrimination (de#ned in
article 2(2)(a) as a situation %%where one person is treated less favourably
than another is, has been or would be treated in a comparable situation,
on any of the grounds referred to in article 1""), harassment (de#ned in
article 2(3) as conduct relating to any of the grounds listed in article 1 that
%%takes place with the purpose or e›ect of violating the dignity of a person
and of creating an intimidating, hostile, degrading, humiliating or o›ensive
environment""), and indirect discrimination (de#ned in article 2(2)(b) as
a situation where %%an apparently neutral provision, criterion or practice
would put persons having a particular religion or belief, a particular
disability, a particular age, or a particular sexual orientation at a particular
disadvantage compared with other persons""). The distinguishing feature
of direct discrimination and harassment is that they bear a necessary
relationship to a particular suspect classi#cation. The discriminator relies
on a suspect classi#cation in order to act in a certain way. The classi#cation
is not a mere contingency but serves as an essential premise of his reasoning.
An employer"s reliance on those suspect grounds is seen by the Community
legal order as an evil which must be eradicated. Therefore, the Directive
prohibits the use of those classi#cations as grounds on which an employer"s
reasoning may be based. By contrast, in indirect discrimination cases the
intentions of the employer and the reasons he has to act or not to act are
irrelevant. In fact, this is the whole point of the prohibition of indirect
discrimination: even neutral, innocent or good faith measures and policies
adopted with no discriminatory intent whatsoever will be caught if their
impact on persons who have a particular characteristic is greater than their
impact on other persons. (I have discussed the issue of past discrimination
and equal treatment in the context of equality between men and women in
my opinion in Briheche v Ministre de l%Int&rieur (Case C-319/03) [2004]
ECR I-8807.) It is this %%disparate impact"" of such measures on certain
people that is the target of indirect discrimination legislation. The
prohibition of such discrimination ties in with the obligation of employers to
accommodate those groups by adopting measures and designing their
policies in a way that does not impose a burden on them which is excessive
compared with that imposed on other people: see the discussion in Christine
Jolls, %%Anti-discrimination and Accommodation"" (2001) 115 Harvard Law
Review 642. In this way, while the prohibition of direct discrimination and
harassment operates as an exclusionary mechanism (by excluding from an
employer"s reasoning reliance on certain grounds) the prohibition of indirect
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discrimination operates as an inclusionary mechanism (by obliging
employers to take into account and accommodate the needs of individuals
with certain characteristics). It is for this reason that, even if we were
to accept the argument of the United Kingdom Government that
discrimination by association is clearly outside the scope of the prohibition
of indirect discrimination, that does not mean in any way that it also falls
outside the scope of the prohibition of direct discrimination and harassment.
On the contrary, including discrimination by association in the scope of
the prohibition of direct discrimination and harassment is the natural
consequence of the exclusionary mechanism through which the prohibition
of this type of discrimination operates.
20 Ms Coleman"s case raises an issue of direct discrimination. As the
order for reference makes clear, she is not complaining of the impact a
neutral measure had on her as the mother and carer of a disabled child, but
claims that she was singled out and targeted by her employer precisely
because of her disabled son. Therefore, the issue for the court is whether
direct discrimination by association is prohibited by Directive 2000/78.
21 It is clear that had the claimant been disabled herself the Directive
would have been applicable. In the present case, though, the allegation is
that it was the disability of the claimant"s son which triggered the
discriminatory treatment. Thus, the person who is disabled and the person
who is the obvious victim or the object of the discriminatory act are not the
same. Does this render the Directive inapplicable? Given my analysis up to
this point, I think it does not.
22 As stated, the e›ect of the Directive is that it is impermissible for an
employer to rely on religion, age, disability and sexual orientation in order
to treat some employees less well than others. To do so would amount to
subjecting these individuals to unjust treatment and failing to respect their
dignity and autonomy. This fact does not change in cases where the
employee who is the object of discrimination is not disabled herself. The
ground which serves as the basis of the discrimination she su›ers continues
to be disability. The Directive operates at the level of grounds of
discrimination. The wrong that it was intended to remedy is the use of
certain characteristics as grounds to treat some employees less well than
others; what it does is to remove religion, age, disability and sexual
orientation completely from the range of grounds an employer may
legitimately use to treat some people less well. Put di›erently, the Directive
does not allow the hostility an employer may have against people belonging
to the enumerated suspect classi#cations to function as the basis for any kind
of less favourable treatment in the context of employment and occupation.
As I have explained, this hostility may be expressed in an overt manner by
targeting individuals who themselves have certain characteristics, or in a
more subtle and covert manner by targeting those who are associated with
the individuals having the characteristics. In the former case, we think that
such conduct is wrong and must be prohibited; the latter is exactly the same
in every material aspect. In both cases, it is the hostility of the employer
towards elderly, disabled or homosexual people or people of a certain
religious persuasion that leads him to treat some employees less well.
23 Therefore, if someone is the object of discrimination because of any
one of the characteristics listed in article 1 then she can avail herself of the
protection of the Directive even if she does not posses one of them herself.
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It is not necessary for someone who is the object of discrimination to have
been mistreated on account of %%her disability"". It is enough if she was
mistreated on account of %%disability"". Thus, one can be a victim of unlawful
discrimination on the ground of disability under the Directive without being
disabled oneself; what is important is that that disability$in this case the
disability of Ms Coleman"s son$was used as a reason to treat her less well.
The Directive does not come into play only when the claimant is disabled
herself but every time there is an instance of less favourable treatment
because of disability. Therefore, if Ms Coleman can prove that she was
treated less favourably because of her son"s disability she should be able to
rely on the Directive.
24 Finally, the United Kingdom Government has argued that the
Directive was adopted with a view only to the setting of minimum standards.
The fact that the Council was acting in an area where competence remains
largely within the power of the member states would, according to that
Government, support such a view. As a consequence, it is an issue for the
member states to decide whether or not to prohibit discrimination by
association in the #eld of employment and occupation. I do not agree. First,
the fact that an area is not fully harmonised or that the Community has only
limited competence to legislate in no way implies that the intervention of
Community law, whatever this may be, must take place at the lowest level.
In other words, the fact that the Community has a limited competence in the
#eld of fundamental rights does not mean that when it decides to exercise
that competence it can provide only minimum standards of fundamental
rights protection. Second, there is nothing in the Directive or its recitals
indicating that such was the intention of the Council. On the contrary,
recital 6, for instance, refers to %%the importance of combating every form of
discrimination"" (my emphasis).
(There is a further reason which undermines the view of the United
Kingdom. The equal treatment obligations that the Directive imposes may
have costs, mainly for employers, and, to some extent, the imposition of
those obligations entails a decision to socialise the costs through particular
market mechanisms. This can be achieved in an e–cient and equitable
manner that does not distort competition only if those equal treatment
obligations are interpreted and applied uniformly throughout the common
market. If that were not the case we would be facing the risk of creating
an uneven playing #eld in Europe, as the shape of the equal treatment
obligations imposed on economic operators by Community law would
not be the same throughout the common market but would depend on
whether a particular member state has chosen to outlaw a speci#c type of
discrimination.)
(III) Conclusion
25 For the reasons given above, I think that the court should answer
the question of the employment tribunal as follows: Directive 2000/78 of
27 November 2000, establishing a general framework for equal treatment in
employment and occupation, protects people who, although not themselves
disabled, su›er direct discrimination and/or harassment in the #eld of
employment and occupation because they are associated with a disabled
person.
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17 July 2008. THE COURT (Grand Chamber) delivered the following
judgment in Luxembourg.
1 This reference for a preliminary ruling concerns the interpretation of
Council Directive 2000/78/EC of 27 November 2000 establishing a general
framework for equal treatment in employment and occupation (OJ 2000
L303, p 16).
2 The reference was made in the course of proceedings between
Ms Coleman, the claimant in the main proceedings, and Attridge Law, a #rm
of solicitors, and Mr Law, a partner in that #rm (together, the %%employer""),
concerning Ms Coleman"s claim of constructive dismissal.
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Community legislation

C

3 Directive 2000/78 was adopted on the basis of article 13EC. Recitals
6, 11, 16, 17, 20, 27, 31 and 37 in the preamble to the Directive are worded
as follows:
%%(6) The Community Charter of the Fundamental Social Rights of
Workers recognises the importance of combating every form of
discrimination, including the need to take appropriate action for the
social and economic integration of elderly and disabled people.""
%%(11) Discrimination based on religion or belief, disability, age or
sexual orientation may undermine the achievement of the objectives of
the EC Treaty, in particular the attainment of a high level of employment
and social protection, raising the standard of living and the quality of life,
economic and social cohesion and solidarity, and the free movement of
persons.""
%%(16) The provision of measures to accommodate the needs of disabled
people at the workplace plays an important role in combating
discrimination on grounds of disability.
%%(17) This Directive does not require the recruitment, promotion,
maintenance in employment or training of an individual who is not
competent, capable and available to perform the essential functions of the
post concerned or to undergo the relevant training, without prejudice to
the obligation to provide reasonable accommodation for people with
disabilities.""
%%(20) Appropriate measures should be provided, i e e›ective and
practical measures to adapt the workplace to the disability, for example
adapting premises and equipment, patterns of working time, the
distribution of tasks or the provision of training or integration
resources.""
%%(27) In its Recommendation 86/379/EEC of 24 July 1986 on the
employment of disabled people in the Community [OJ 1986 L225, p 43],
the Council established a guideline framework setting out examples of
positive action to promote the employment and training of disabled
people, and in its Resolution of 17 June 1999 on equal employment
opportunities for people with disabilities [OJ 1999 C186, p 3], a–rmed
the importance of giving speci#c attention inter alia to recruitment,
retention, training and lifelong learning with regard to disabled persons.""
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%%(31) The rules on the burden of proof must be adapted when there
is a prima facie case of discrimination and, for the principle of equal
treatment to be applied e›ectively, the burden of proof must shift back
to the respondent when evidence of such discrimination is brought.
However, it is not for the respondent to prove that the plainti› adheres to
a particular religion or belief, has a particular disability, is of a particular
age or has a particular sexual orientation.""
%%(37) In accordance with the principle of subsidiarity set out in
article 5 of the EC Treaty, the objective of this Directive, namely the
creation within the Community of a level playing #eld as regards
equality in employment and occupation, cannot be su–ciently achieved
by the member states and can therefore, by reason of the scale and
impact of the action, be better achieved at Community level. In
accordance with the principle of proportionality, as set out in that
article, this Directive does not go beyond what is necessary in order to
achieve that objective.""
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Article 1 of Directive 2000/78 states:

%%The purpose of this Directive is to lay down a general framework for
combating discrimination on the grounds of religion or belief, disability,
age or sexual orientation as regards employment and occupation, with a
view to putting into e›ect in the member states the principle of equal
treatment.""
5 Article 2(1) to (3) of the Directive, headed %%Concept of
discrimination"", states:
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%%(1) For the purposes of this Directive, the %principle of equal
treatment" shall mean that there shall be no direct or indirect
discrimination whatsoever on any of the grounds referred to in article 1.
%%(2) For the purposes of paragraph (1)$(a) direct discrimination shall
be taken to occur where one person is treated less favourably than
another is, has been or would be treated in a comparable situation, on any
of the grounds referred to in article 1; (b) indirect discrimination shall
be taken to occur where an apparently neutral provision, criterion or
practice would put persons having a particular religion or belief, a
particular disability, a particular age, or a particular sexual orientation at
a particular disadvantage compared with other persons unless: (i) that
provision, criterion or practice is objectively justi#ed by a legitimate aim
and the means of achieving that aim are appropriate and necessary, or
(ii) as regards persons with a particular disability, the employer or any
person or organisation to whom this Directive applies is obliged, under
national legislation, to take appropriate measures in line with the
principles contained in article 5 in order to eliminate disadvantages
entailed by such provision, criterion or practice.
%%(3) Harassment shall be deemed to be a form of discrimination within
the meaning of paragraph (1), when unwanted conduct related to any of
the grounds referred to in article 1 takes place with the purpose or e›ect
of violating the dignity of a person and of creating an intimidating,
hostile, degrading, humiliating or o›ensive environment. In this context,
the concept of harassment may be de#ned in accordance with the national
laws and practice of the member states.""
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Article 3(1) of Directive 2000/78 provides:

A

%%Within the limits of the areas of competence conferred on the
Community, this Directive shall apply to all persons, as regards both
the public and private sectors, including public bodies, in relation to . . .
(c) employment and working conditions, including dismissals and
pay . . .""
7 Article 5 of Directive 2000/78, headed %%Reasonable accommodation
for disabled persons"", provides:
%%In order to guarantee compliance with the principle of equal treatment
in relation to persons with disabilities, reasonable accommodation shall
be provided. This means that employers shall take appropriate measures,
where needed in a particular case, to enable a person with a disability to
have access to, participate in, or advance in employment, or to undergo
training, unless such measures would impose a disproportionate burden
on the employer.""
8

C

Article 7 of Directive 2000/78, headed %%Positive action"", is worded:

%%(1) With a view to ensuring full equality in practice, the principle of
equal treatment shall not prevent any member state from maintaining or
adopting speci#c measures to prevent or compensate for disadvantages
linked to any of the grounds referred to in article 1.
%%(2) With regard to disabled persons, the principle of equal treatment
shall be without prejudice to the right of member states to maintain or
adopt provisions on the protection of health and safety at work or
to measures aimed at creating or maintaining provisions or facilities
for safeguarding or promoting their integration into the working
environment.""
9
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E

Article 10 of Directive 2000/78, headed %%Burden of proof"", provides:

%%(1) Member states shall take such measures as are necessary, in
accordance with their national judicial systems, to ensure that, when
persons who consider themselves wronged because the principle of
equal treatment has not been applied to them establish, before a court
or other competent authority, facts from which it may be presumed that
there has been direct or indirect discrimination, it shall be for the
respondent to prove that there has been no breach of the principle of
equal treatment.
%%(2) Paragraph (1) shall not prevent member states from introducing
rules of evidence which are more favourable to plainti›s.""
10 In accordance with the #rst paragraph of article 18 of Directive
2000/78, member states were required to adopt the laws, regulations and
administrative provisions necessary to comply with that Directive by
2 December 2003 at the latest. Nevertheless, the second paragraph of
article 18 states:
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%%In order to take account of particular conditions, member states may,
if necessary, have an additional period of three years from 2 December
2003, that is to say a total of six years, to implement the provisions of this
Directive on age and disability discrimination. In that event they shall
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inform the Commission forthwith. Any member state which chooses to
use this additional period shall report annually to the Commission on the
steps it is taking to tackle age and disability discrimination and on the
progress it is making towards implementation. The Commission shall
report annually to the Council.""
11 As the United Kingdom of Great Britain and Northern Ireland
requested such an additional period for the implementation of the Directive,
that period did not expire until 2 December 2006 as regards that member
state.
National legislation
12 The Disability Discrimination Act 1995 essentially aims to make it
unlawful to discriminate against disabled persons in connection, inter alia,
with employment.
13 Part II of the Act, which regulates the employment #eld, was
amended, on the transposition of Directive 2000/78 into United Kingdom
law, by the Disability Discrimination Act 1995 (Amendment) Regulations
2003, which came into force on 1 October 2004.
14 According to section 3A(1) of the Act, as inserted by those
Regulations:
%%a person discriminates against a disabled person if$(a) for a reason
which relates to the disabled person"s disability, he treats him less
favourably than he treats or would treat others to whom that reason does
not or would not apply, and (b) he cannot show that the treatment in
question is justi#ed.""
15 Section 3A(4) of the Act, as inserted in 2003, none the less speci#es
that the treatment of a disabled person cannot be justi#ed if it amounts to
direct discrimination falling within section 3A(5), according to which:
%%A person directly discriminates against a disabled person if, on the
ground of the disabled person"s disability, he treats the disabled person
less favourably than he treats or would treat a person not having that
particular disability whose relevant circumstances, including his abilities,
are the same as, or not materially di›erent from, those of the disabled
person.""
16
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Harassment is de#ned in section 3B of the Act as follows:

%%(1) . . . a person subjects a disabled person to harassment where, for a
reason which relates to the disabled person"s disability, he engages in
unwanted conduct which has the purpose or e›ect of$(a) violating
the disabled person"s dignity, or (b) creating an intimidating, hostile,
degrading, humiliating or o›ensive environment for him.
%%(2) Conduct shall be regarded as having the e›ect referred to in
paragraph (a) or (b) of subsection (1) only if, having regard to all the
circumstances, including in particular the perception of the disabled
person, it should reasonably be considered as having that e›ect.""
17 Under section 4(2)(d) of the Act, as amended in 2003, it is unlawful
for an employer to discriminate against a disabled person whom he employs
by dismissing him or by subjecting him to any other detriment.
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18 Section 4(3)(a) and (b) of the Act, as amended, provides that it is also
unlawful for an employer, in relation to employment by him, to subject to
harassment a disabled person whom he employs or a disabled person who
has applied to him for employment.
The dispute in the main proceedings and the questions referred for a
preliminary ruling
19 Ms Coleman worked for her former employer as a legal secretary
from January 2001.
20 In 2002 she gave birth to a son who su›ers from apnoeic attacks
and congenital laryngomalacia and bronchomalacia. Her son"s condition
requires specialised and particular care. The claimant is his primary carer.
21 On 4 March 2005 Ms Coleman accepted voluntary redundancy,
which brought her contract of employment with her former employer to an
end.
22 On 30 August 2005 she lodged a claim with the employment
tribunal at London (South), alleging that she had been subject to unfair
constructive dismissal and had been treated less favourably than other
employees because she was the primary carer of a disabled child. She claims
that that treatment caused her to stop working for her former employer.
23 The order for reference states that the material facts of the case in the
main proceedings have not yet been fully established, since the questions
referred for a preliminary ruling arose only as a preliminary issue. The
referring tribunal stayed that part of the action concerning Ms Coleman"s
dismissal, but held a preliminary hearing on 17 February 2006 to consider
the discrimination plea.
24 The preliminary issue raised before that tribunal is whether the
claimant in the main proceedings can base her application on national law,
in particular those provisions designed to transpose Directive 2000/78, in
order to plead discrimination against her former employer on the ground
that she was subjected to less favourable treatment connected with her son"s
disability.
25 It is apparent from the order for reference that, should the court"s
interpretation of Directive 2000/78 contradict that put forward by
Ms Coleman, her application to the referring tribunal could not succeed
under national law.
26 It is also apparent from the order for reference that, under United
Kingdom law, where there is a preliminary hearing on a point of law, the
court or tribunal hearing the case assumes that the facts are as related by the
claimant. In the main proceedings, the facts of the dispute are assumed to be
as follows. On Ms Coleman"s return from maternity leave, her former
employer refused to allow her to return to her existing job, in circumstances
where the parents of non-disabled children would have been allowed to
take up their former posts; her former employer also refused to allow her
the same &exibility as regards her working hours and the same working
conditions as those of her colleagues who are parents of non-disabled
children; Ms Coleman was described as %%lazy"" when she requested time o›
to care for her child, whereas parents of non-disabled children were allowed
time o›; the formal grievance which she lodged against her ill treatment was
not dealt with properly and she felt constrained to withdraw it; abusive and
insulting comments were made about both her and her child. No such
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comments were made when other employees had to ask for time o› or a
degree of &exibility in order to look after non-disabled children; and having
occasionally arrived late at the o–ce because of problems related to her
son"s condition, she was told that she would be dismissed if she came to
work late again. No such threat was made in the case of other employees
with non-disabled children who were late for similar reasons.
27 Since the employment tribunal considered that the case before it
raised questions of interpretation of Community law, it decided to stay the
proceedings and refer the following questions to the Court of Justice for a
preliminary ruling:
%%(1) In the context of the prohibition of discrimination on grounds
of disability, does [Directive 2000/78] only protect from direct
discrimination and harassment persons who are themselves disabled?
%%(2) If the answer to question (1) above is in the negative, does
[Directive 2000/78] protect employees who, though they are not
themselves disabled, are treated less favourably or harassed on the ground
of their association with a person who is disabled?
%%(3) Where an employer treats an employee less favourably than he
treats or would treat other employees, and it is established that the
ground for the treatment of the employee is that the employee has a
disabled son for whom the employee cares, is that treatment direct
discrimination in breach of the principle of equal treatment established by
[Directive 2000/78]?
%%(4) Where an employer harasses an employee, and it is established
that the ground for the treatment of the employee is that the employee has
a disabled son for whom the employee cares, is that harassment a breach
of the principle of equal treatment established by [Directive 2000/78]?""
Admissibility
28 While accepting that the questions put by the referring tribunal are
based on an actual dispute, the Netherlands Government called into
question the admissibility of the reference for a preliminary ruling on the
basis that, given that these are preliminary questions raised at a preliminary
hearing, all the facts at issue have not yet been established. It points out that,
for the purposes of such a preliminary hearing, the national court or tribunal
presumes that the facts are as related by the claimant.
29 It must be borne in mind that article 234EC establishes the
framework for a relationship of close co-operation between the national
courts or tribunals and the Court of Justice based on the assignment to each
of di›erent functions. It is clear from the second paragraph of that article
that it is for the national court or tribunal to decide at what stage in the
proceedings it is appropriate for that court or tribunal to refer a question
to the Court of Justice for a preliminary ruling: see Irish Creamery Milk
Suppliers Association v Government of Ireland (Joined Cases 36/80 and
71/80) [1981] ECR 735, para 5, and J#mst#lldhetsombudsmannen v ðrebro
L#ns Landsting (Case C-236/98) [2001] ICR 249, para 30.
30 In the case in the main proceedings, the referring tribunal found that,
if the Court of Justice should decide not to interpret Directive 2000/78 in
accordance with Ms Coleman"s submissions, her case would fail in the
material respects. The referring tribunal therefore decided, as permitted
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under United Kingdom legislation, to consider whether that Directive must
be interpreted as being applicable to the dismissal of an employee in
Ms Coleman"s situation, before establishing whether, in fact, Ms Coleman
did su›er less favourable treatment or harassment. It is for that reason
that the questions referred for a preliminary ruling were based on the
presumption that the facts of the dispute in the main proceedings are as
summarised in para 26 of this judgment.
31 Where, as here, the court receives a request for interpretation of
Community law which is not manifestly unrelated to the reality or the
subject matter of the main proceedings and it has the necessary information
in order to give appropriate answers to the questions put to it in relation to
the applicability of Directive 2000/78 to those proceedings, it must reply to
that request and is not required to consider the facts as presumed by the
referring court or tribunal, a presumption which it is for the referring court
or tribunal to verify subsequently if that should prove to be necessary: see, to
that e›ect, Enderby v Frenchay Health Authority (Case C-127/92) [1994]
ICR 112, para 12.
32 In those circumstances, the request for a preliminary ruling must be
held to be admissible.

A

The questions referred for a preliminary ruling
The 'rst part of question 1, and questions 2 and 3
33 By these questions, which should be examined together, the referring
tribunal asks, in essence, whether Directive 2000/78, and, in particular,
articles 1 and 2(1) and (2)(a), must be interpreted as prohibiting direct
discrimination on grounds of disability only in respect of an employee who is
himself disabled, or whether the principle of equal treatment and the
prohibition of direct discrimination apply equally to an employee who is not
himself disabled but who, as in the present case, is treated less favourably by
reason of the disability of his child, for whom he is the primary provider of
the care required by virtue of the child"s condition.
34 Article 1 of Directive 2000/78 identi#es its purpose as being to lay
down, as regards employment and occupation, a general framework for
combating discrimination on the grounds of religion or belief, disability, age
or sexual orientation.
35 Article 2(1) of Directive 2000/78 de#nes the principle of equal
treatment as meaning that there is to be no direct or indirect discrimination
whatsoever on any of the grounds referred to in article 1, including,
therefore, disability.
36 According to article 2(2)(a), direct discrimination is to be taken to
occur where one person is treated less favourably than another is, has been
or would be treated in a comparable situation, on the grounds, inter alia, of
disability.
37 Article 3(1)(c) of Directive 2000/78 provides that the Directive is
to apply, within the limits of the areas of competence conferred on the
Community, to all persons, as regards both the public and private sectors,
including public bodies, in relation to employment and working conditions,
including dismissals and pay.
38 Consequently, it does not follow from those provisions of Directive
2000/78 that the principle of equal treatment which it is designed to
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safeguard is limited to people who themselves have a disability within the
meaning of the Directive. On the contrary, the purpose of the Directive,
as regards employment and occupation, is to combat all forms of
discrimination on grounds of disability. The principle of equal treatment
enshrined in the Directive in that area applies not to a particular category
of person but by reference to the grounds mentioned in article 1. That
interpretation is supported by the wording of article 13EC, which
constitutes the legal basis of Directive 2000/78, and which confers on
the Community the competence to take appropriate action to combat
discrimination based, inter alia, on disability.
39 It is true that Directive 2000/78 includes a number of provisions
which, as is apparent from their very wording, apply only to disabled people.
Thus, article 5 provides that, in order to guarantee compliance with the
principle of equal treatment in relation to persons with disabilities,
reasonable accommodation is to be provided. This means that employers
must take appropriate measures, where needed in a particular case, to enable
a person with a disability to have access to, participate in, or advance in
employment, or to undergo training, unless such measures would impose a
disproportionate burden on the employer.
40 Article 7(2) of Directive 2000/78 also provides that, with regard to
disabled persons, the principle of equal treatment is to be without prejudice
either to the right of member states to maintain or adopt provisions on the
protection of health and safety at work or to measures aimed at creating
or maintaining provisions or facilities for safeguarding or promoting the
integration of such persons into the working environment.
41 The United Kingdom, Greek, Italian and Netherlands Governments
contend, in the light of the provisions referred to in the two preceding
paragraphs and also of recitals 16, 17 and 27 in the preamble to Directive
2000/78, that the prohibition of direct discrimination laid down by the
Directive cannot be interpreted as covering a situation such as that of the
claimant in the main proceedings, since the claimant herself is not disabled.
Only persons who, in a comparable situation to that of others, are treated
less favourably or are placed in a disadvantageous situation because of
characteristics which are particular to them can rely on that Directive.
42 Nevertheless, it must be noted in that regard that the provisions
referred to in paras 39 and 40 of this judgment relate speci#cally to
disabled persons either because they are provisions concerning positive
discrimination measures in favour of disabled persons themselves or because
they are speci#c measures which would be rendered meaningless or could
prove to be disproportionate if they were not limited to disabled persons
only. Thus, as recitals 16 and 20 in the preamble to Directive 2000/78
indicate, the measures in question are intended to accommodate the needs of
disabled people at the workplace and to adapt the workplace to their
disability. Such measures are therefore designed speci#cally to facilitate and
promote the integration of disabled people into the working environment
and, for that reason, can only relate to disabled people and to the obligations
incumbent on their employers and, where appropriate, on the member states
with regard to disabled people.
43 Therefore, the fact that Directive 2000/78 includes provisions
designed to accommodate speci#cally the needs of disabled people does not
lead to the conclusion that the principle of equal treatment enshrined in that
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Directive must be interpreted strictly, that is, as prohibiting only direct
discrimination on grounds of disability and relating exclusively to disabled
people. Furthermore, recital 6 in the preamble to the Directive, concerning
the Community Charter of the Fundamental Social Rights of Workers, refers
both to the general combating of every form of discrimination and to the
need to take appropriate action for the social and economic integration of
disabled people.
44 The United Kingdom, Italian and Netherlands Governments also
contend that it follows from the judgment in Chac"n Navas v Eurest
Colectividades (Case C-13/05) [2007] ICR 1 that the scope ratione personae
of Directive 2000/78 must be interpreted strictly. According to the Italian
Government, in Chac"n Navas, the court opted for a strict interpretation of
the concept of disability and its implications in an employment relationship.
45 The court de#ned the concept of %%disability"" in its judgment in
Chac"n Navas and, in paras 51 and 52 of that judgment, it found that the
prohibition, as regards dismissal, of discrimination on grounds of disability
contained in articles 2(1) and 3(1)(c) of Directive 2000/78 precludes
dismissal on grounds of disability which, in the light of the obligation to
provide reasonable accommodation for people with disabilities, is not
justi#ed by the fact that the person concerned is not competent, capable and
available to perform the essential functions of his post. However, it does not
follow from this interpretation that the principle of equal treatment de#ned
in article 2(1) of that Directive and the prohibition of direct discrimination
laid down by article 2(2)(a) cannot apply to a situation such as that in the
present case, where the less favourable treatment which an employee claims
to have su›ered is on grounds of the disability of his child, for whom he is
the primary provider of the care required by virtue of the child"s condition.
46 Although the court explained in para 56 of the judgment in Chac"n
Navas that, in view of the wording of article 13EC, the scope of Directive
2000/78 cannot be extended beyond the discrimination based on the
grounds listed exhaustively in article 1 of the Directive, with the result that a
person who has been dismissed by his employer solely on account of sickness
cannot fall within the scope of the general framework established by
Directive 2000/78, it nevertheless did not hold that the principle of equal
treatment and the scope ratione personae of that Directive must be
interpreted strictly with regard to those grounds.
47 So far as the objectives of Directive 2000/78 are concerned, as is
apparent from paras 34 and 38 of the present judgment, the Directive seeks
to lay down, as regards employment and occupation, a general framework
for combating discrimination on one of the grounds referred to in article 1$
including, in particular, disability$with a view to putting into e›ect in the
member states the principle of equal treatment. It follows from recital 37 in
the preamble to the Directive that it also has the objective of creating within
the Community a level playing #eld as regards equality in employment and
occupation.
48 As Ms Coleman, the Lithuanian and Swedish Governments and the
Commission maintain, those objectives, and the e›ectiveness of Directive
2000/78, would be undermined if an employee in the claimant"s situation
cannot rely on the prohibition of direct discrimination laid down by
article 2(2)(a) of that Directive where it has been established that he has
been treated less favourably than another employee is, has been or would be
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treated in a comparable situation, on the grounds of his child"s disability,
and this is the case even though that employee is not himself disabled.
49 In that regard, it follows from recital 11 in the preamble to the
Directive that the Community legislature also took the view that
discrimination based on religion or belief, disability, age or sexual
orientation may undermine the achievement of the objectives of the
Treaty, in particular, as regards employment.
50 Although, in a situation such as that in the present case, the person
who is subject to direct discrimination on grounds of disability is not herself
disabled, the fact remains that it is the disability which, according to
Ms Coleman, is the ground for the less favourable treatment which she
claims to have su›ered. As is apparent from para 38 of this judgment,
Directive 2000/78, which seeks to combat all forms of discrimination on
grounds of disability in the #eld of employment and occupation, applies not
to a particular category of person but by reference to the grounds mentioned
in article 1.
51 Where it is established that an employee in a situation such as that in
the present case su›ers direct discrimination on grounds of disability, an
interpretation of Directive 2000/78 limiting its application only to people
who are themselves disabled is liable to deprive that Directive of an
important element of its e›ectiveness and to reduce the protection which it is
intended to guarantee.
52 As to the burden of proof which applies in a situation such as that in
the present case, it should be observed that, under article 10(1) of Directive
2000/78, member states are required to take such measures as are necessary,
in accordance with their national judicial systems, to ensure that, when
persons who consider themselves wronged because the principle of equal
treatment has not been applied to them establish, before a court or other
competent authority, facts from which it may be presumed that there has
been direct or indirect discrimination, it is for the respondent to prove that
there has been no breach of that principle. According to article 10(2),
article 10(1) does not prevent member states from introducing rules on the
burden of proof which are more favourable to claimants.
53 In the case before the referring tribunal, it is therefore for
Ms Coleman, in accordance with article 10(1) of Directive 2000/78, to
establish, before that tribunal, facts from which it may be presumed that
there has been direct discrimination on grounds of disability contrary to the
Directive.
54 In accordance with article 10(1) of Directive 2000/78 and recital 31
in the preamble thereto, the rules on the burden of proof must be adapted
when there is a prima facie case of discrimination. In the event that
Ms Coleman establishes facts from which it may be presumed that there
has been direct discrimination, the e›ective application of the principle of
equal treatment then requires that the burden of proof should fall on the
respondents, who must prove that there has been no breach of that principle.
55 In that context, the respondents could contest the existence of such a
breach by establishing by any legally permissible means, in particular, that
the employee"s treatment was justi#ed by objective factors unrelated to any
discrimination on grounds of disability and to any association which that
employee has with a disabled person.
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56 In the light of the foregoing considerations, the answer to the #rst
part of question 1 and to questions 2 and 3 must be that Directive 2000/78,
and, in particular, articles 1 and 2(1) and (2)(a) thereof, must be interpreted
as meaning that the prohibition of direct discrimination laid down by those
provisions is not limited only to people who are themselves disabled. Where
an employer treats an employee who is not himself disabled less favourably
than another employee is, has been or would be treated in a comparable
situation, and it is established that the less favourable treatment of that
employee is based on the disability of his child, whose care is provided
primarily by that employee, such treatment is contrary to the prohibition of
direct discrimination laid down by article 2(2)(a).
The second part of question 1, and question 4
57 By these questions, which should be examined together, the referring
tribunal asks, in essence, whether Directive 2000/78, and, in particular,
articles 1 and 2(1) and (3) thereof, must be interpreted as prohibiting
harassment related to disability only in respect of an employee who is
himself disabled, or whether the prohibition of harassment applies equally
to an employee who is not himself disabled but who, as in the present case,
is the victim of unwanted conduct amounting to harassment related to the
disability of his child, for whom he is the primary provider of the care
required by virtue of the child"s condition.
58 Since, under article 2(3) of Directive 2000/78, harassment is deemed
to be a form of discrimination within the meaning of article 2(1), it must
be held that, for the same reasons as those set out in paras 34 to 51 of
this judgment, the Directive, and, in particular, articles 1 and 2(1) and
(3) thereof, must be interpreted as not being limited to the prohibition of
harassment of people who are themselves disabled.
59 Where it is established that the unwanted conduct amounting to
harassment which is su›ered by an employee who is not himself disabled is
related to the disability of his child, whose care is provided primarily by that
employee, such conduct is contrary to the principle of equal treatment
enshrined in Directive 2000/78 and, in particular, to the prohibition of
harassment laid down by article 2(3) thereof.
60 In that regard, it must nevertheless be borne in mind that, according
to the actual wording of article 2(3) of the Directive, the concept of
harassment may be de#ned in accordance with the national laws and
practice of the member states.
61 With regard to the burden of proof which applies in situations such
as that in the main proceedings, it must be observed that, since harassment is
deemed to be a form of discrimination within the meaning of article 2(1) of
Directive 2000/78, the same rules apply to harassment as those set out in
paras 52 to 55 of this judgment.
62 Consequently, as is apparent from para 54 of this judgment, in
accordance with article 10(1) of Directive 2000/78 and recital 31 in the
preamble thereto, the rules on the burden of proof must be adapted when
there is a prima facie case of discrimination. In the event that Ms Coleman
establishes facts from which it may be presumed that there has been
harassment, the e›ective application of the principle of equal treatment
then requires that the burden of proof should fall on the respondents, who
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must prove that there has been no harassment in the circumstances of the
present case.
63 In the light of the foregoing considerations, the answer to the second
part of question 1 and to question 4 must be that Directive 2000/78, and,
in particular, articles 1 and 2(1) and (3) thereof, must be interpreted as
meaning that the prohibition of harassment laid down by those provisions
is not limited only to people who are themselves disabled. Where it is
established that the unwanted conduct amounting to harassment which is
su›ered by an employee who is not himself disabled is related to the
disability of his child, whose care is provided primarily by that employee,
such conduct is contrary to the prohibition of harassment laid down by
article 2(3).
Costs
64 Since these proceedings are, for the parties to the main proceedings,
a step in the action pending before the national court, the decision on costs is
a matter for that court. Costs incurred in submitting observations to the
court, other than the costs of those parties, are not recoverable.
On those grounds, the Court (Grand Chamber) hereby rules:
1 Council Directive 2000/78/EC of 27 November 2000 establishing a
general framework for equal treatment in employment and occupation, and,
in particular, articles 1 and 2(1) and (2)(a) thereof, must be interpreted as
meaning that the prohibition of direct discrimination laid down by those
provisions is not limited only to people who are themselves disabled. Where
an employer treats an employee who is not himself disabled less favourably
than another employee is, has been or would be treated in a comparable
situation, and it is established that the less favourable treatment of that
employee is based on the disability of his child, whose care is provided
primarily by that employee, such treatment is contrary to the prohibition of
direct discrimination laid down by article 2(2)(a).
2 Directive 2000/78, and, in particular, articles 1 and 2(1) and (3)
thereof, must be interpreted as meaning that the prohibition of harassment
laid down by those provisions is not limited only to people who are
themselves disabled. Where it is established that the unwanted conduct
amounting to harassment which is su›ered by an employee who is not
himself disabled is related to the disability of his child, whose care is
provided primarily by that employee, such conduct is contrary to the
prohibition of harassment laid down by article 2(3).
Solicitors: Bates Wells & Braithwaite; Treasury Solicitor.
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VAJNAI v HUNGARY
Before the European Court of Human Rights
Application No.33629/06
The President, Judge Tulkens; Judges Cabral Barreto, Zagrebelsky,
Jočienė, Sajó, Tsotsoria and Karakaş: July 8, 2008
(2010) 50 E.H.R.R. 44
Demonstrations; Freedom of expression; Hungary; Necessary in democratic
society; Pressing social need; Proportionality
H1

The applicant was the vice-president of a registered left-wing political party. In
February 2003, during an authorised demonstration at which the applicant was one
of the speakers, he was asked by the police to remove a five-pointed red star which
he was wearing on his jacket. Proceedings were subsequently brought against the
applicant under legislation which criminalised the exhibition in public of the red
star and other symbols historically used by totalitarian regimes. The only exception
foreseen was where the symbol was displayed for the purposes of education, science,
art or in order to provide information about history or contemporary events. In
March 2004, the applicant was convicted, although the imposition of a punishment
was postponed for a one-year probationary period. The conviction was upheld on
appeal. Relying upon art.10, the applicant claimed that the fact that he had been
prosecuted for having worn a red star infringed his right to freedom of expression.
He claimed just satisfaction under art.41.
H2
Held unanimously:
(1) that the application was admissible;
(2) that there had been a violation of art.10;
(3) that the finding of a violation constituted sufficient just satisfaction for any
moral damage which the applicant might have suffered;
(4) that the Respondent State was to pay the applicant a sum in respect of costs
and expenses;
(5) that the remainder of the applicant’s claim for just satisfaction was to be
dismissed.
1. Freedom of expression: wearing of symbol; admissibility; incompatibility
ratione materiae; abuse of right of petition; “necessary in a democratic
society”; “pressing social need”; proportionality (article 10)

H3

(a) The Court had previously declared certain applications inadmissible on the
grounds that they involved an abuse of the right of petition due to the fact that
(2010) 50 E.H.R.R., Part 5 © 2010 Thomson Reuters (Legal) Limited
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art.10 had been relied on by groups with totalitarian or racist motives. The
applicant’s case was to be distinguished from such applications. There was no
indication that the applicant belonged to a group with totalitarian ambitions. Further,
the display of the red star did not appear to have been intended to justify or
propagate totalitarian oppression. It had merely been intended to represent the
symbol of lawful political movements. Its display was unrelated to any racist
propaganda. Accordingly, the application had not constituted an abuse of the right
of petition within the meaning of art.17 and was thus not incompatible with the
Convention ratione materiae. [24]–[26]
(b) The criminal sanction which had been imposed upon the applicant had
constituted an interference with his rights under art.10(1). In order to be justified,
such an interference had to meet the requirements of art.10(2). [29]
(c) It had not been disputed that the interference had been prescribed by law.
Further, the interference in question could be regarded as having pursued the
legitimate aims of the prevention of disorder and the protection of the rights of
others. [31]–[34]
(d) In order to determine whether the interference had been “necessary in a
democratic society”, an assessment had to be made as to whether it had
corresponded to a “pressing social need”. Although the authorities enjoyed a certain
margin of appreciation in that regard, it was necessary to determine whether the
reasons relied upon had been relevant and sufficient and whether the measure in
question had been proportionate to the legitimate aims pursued. It was also necessary
to verify that the decision had been based on an acceptable assessment of the
relevant facts and had applied standards in conformity with art.10. [43]–[45]
(e) Subject to the limitations contained in art.10(2), freedom of expression
included information or ideas which offended, shocked or disturbed. Any exception
to freedom of expression had to be narrowly construed and the necessity for any
restriction had to be convincingly established. There was little scope under art.10(2)
for restrictions on political speech. The applicant’s decision to wear a red star had
been a means of expressing his political views which fell within the ambit of art.10.
[46]–[47]
(f) Although it had previously been found that certain restrictions on the political
rights of police officers in Hungary were compatible with art.10 in the context of
the transition to democracy, the applicant’s case was to be distinguished. First, he
was not participating in the exercise of powers conferred by public law. Secondly,
almost two decades had elapsed since Hungary’s transition to a democratic system.
There was nothing to suggest that there existed any real and present danger of any
political movement restoring the Communist dictatorship. [48]–[49]
(g) Restrictions on the use of symbols had to be assessed with the utmost care.
Where symbols had multiple meanings, a blanket ban could restrict their use without
justification. [51]
(h) The red star could not be understood as representing exclusively totalitarian
Communist rule. Further, it had not been shown that the wearing of the red star
solely indicated an identification with totalitarian ideas. Speech had to be examined
carefully in its context in order to determine whether, although shocking and
offensive, it nevertheless was protected by art.10, or whether it had no right to
tolerance in a democratic society. The applicant had worn the red star at a lawfully
organised and peaceful demonstration in his capacity as an officer of a registered
(2010) 50 E.H.R.R., Part 5 © 2010 Thomson Reuters (Legal) Limited
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political party having no known intention of taking part in political life in defiance
of the rule of law. [52]–[53]
(i) Given the multiple possible meanings of the red star, the ban at issue had
been too broad as it was liable to encompass activities which clearly belonged to
those protected by art.10. The relevant domestic legislation had made no attempt
to distinguish between the different meanings of the red star. Even if such
distinctions had been drawn, uncertainties could have arisen which would have
entailed self-censorship and a chilling effect upon freedom of expression. [54]
(j) As to the purported aim of preventing disorder, no examples of cases had
been furnished in which a danger of disorder triggered by a public display of the
red star had arisen. The containment of a mere speculative danger did not constitute
a “pressing social need”. In any event, there were a number of other offences under
the domestic law aimed at the suppression of public disturbances, whether or not
provoked by use of the red star. [55]
(k) The potential propagation of the totalitarian ideology allegedly underlying
the use of the red star was an insufficient basis on which to ban its use through
imposition of a criminal sanction. Use of a symbol capable of having multiple
meanings could not be equated to dangerous propaganda, especially where it was
displayed by a leader of a political party with no known totalitarian ambitions. The
relevant provision of domestic law irrefutably deemed display of the red star to
constitute totalitarian propaganda, without requiring any proof in that regard. The
indiscriminate nature of the prohibition corroborated the finding that the ban was
unacceptably broad. [56]
(l) Although the display of a symbol which had been widely used under
Communism could create uneasiness and offence amongst the victims of that
regime, such sentiments alone could not set the limits of freedom of expression.
Given the assurances provided to the victims of Communism in Hungary, such
sentiments could not be regarded as rational. Restrictions on individual rights which
were dictated by public feeling could not be regarded as pursuing pressing social
needs recognised in a democratic society. [57]
(m) The applicant’s conviction had not responded to a pressing social need. The
sanction imposed fell within the sphere of criminal law and had not been
proportionate to the legitimate aim pursued. The interference could not be justified
under art.10(2) and there had thus been a violation of art.10. [58]
2. Just satisfaction: non-pecuniary damage; costs and expenses; default interest
(article 41)

H16

(a) The finding of a violation constituted sufficient just satisfaction for any
non-pecuniary damage which the applicant might have suffered. The applicant was
awarded the entire amount claimed with respect to costs and expenses. Provision
was made for interest in default of payment. [62]; [65]–[66]

H17 The following cases are referred to in the Court’s judgment:
1. Barfod v Denmark (1991) 13 E.H.R.R. 493
2. Casado Coca v Spain (1994) 18 E.H.R.R. 1
3. Chauvy v France (2005) 41 E.H.R.R. 29
3. Chorherr v Austria (1994) 17 E.H.R.R. 358
4. Ekin Association v France (2002) 35 E.H.R.R. 35
5. Fressoz v France (2001) 31 E.H.R.R. 2
(2010) 50 E.H.R.R., Part 5 © 2010 Thomson Reuters (Legal) Limited
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Glimmerveen v Netherlands (1982) 4 E.H.R.R. 260
Jacubowski v Germany (1995) 19 E.H.R.R. 64
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THE FACTS
I. The circumstances of the case
5
6

7

8

9
10

11

The applicant was born in 1963 and lives in Budapest. The facts of the case, as
submitted by the parties, may be summarised as follows.
On February 21, 2003 the applicant, at the material time Vice-President of the
Workers’ Party—a registered left-wing political party—was speaker at a lawful
demonstration in central Budapest. The demonstration took place at the former
location of a statue of Karl Marx, which had been removed by the authorities. On
his jacket, the applicant wore a five-pointed red star (hereafter referred to as “the
red star”), 5cm in diameter, as a symbol of the international workers’ movement.
In application of s.269/B(1) of the Criminal Code, a police patrol which was present
called on the applicant to remove the star, which he did.
Subsequently, criminal proceedings were instituted against the applicant for
having worn a totalitarian symbol in public. He was questioned as a suspect on
March 10, 2003.
On March 11, 2004 the Pest Central District Court convicted the applicant of
the offence of using a totalitarian symbol. It refrained from imposing a sanction
for a probationary period of one year.
The applicant appealed to the Budapest Regional Court.
On June 24, 2004 that court decided to stay the proceedings and to refer the case
to the Court of Justice of the European Communities (ECJ) for a preliminary ruling
under art.234 of the EC Treaty. The reference—received at the ECJ on July 28,
2004—concerned the interpretation of the principle of non-discrimination as a
fundamental principle of Community law.
In its order for reference, the Regional Court observed that in several Member
States of the European Union, such as the Italian Republic, the symbol of left-wing
parties is the red star or the hammer and sickle. Therefore, the question arose
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whether a provision in one Member State of the European Union prohibiting the
use of the symbols of the international labour movement on pain of criminal
prosecution was discriminatory, when such a display in another Member State did
not give rise to any sanction.
12
On October 6, 2005 the ECJ declared that it had no jurisdiction to answer the
question referred by the Regional Court. The relevant part of the reasoning reads
as follows:
“11 By its question, the national court asks, essentially, whether the
principle of non-discrimination, Article 6 EU, Council Directive
2000/43/EC of 29 June 2000 implementing the principle of equal
treatment between persons irrespective of racial or ethnic origin (OJ
2000 L 180, p. 22) or Articles 10, 11 and 12 of the Charter of
Fundamental Rights of the European Union, proclaimed on 7 December
2000 in Nice (OJ 2000 C 364, p. 1), preclude a national provision,
such as Article 269/B of the Hungarian Criminal Code, which imposes
sanctions on the use in public of the symbol in question in the main
proceedings. …
13 By contrast, the Court has no such jurisdiction with regard to national
provisions outside the scope of Community law and when the
subject-matter of the dispute is not connected in any way with any of
the situations contemplated by the treaties (see Kremzow, paragraphs
15 and 16).
14 It is clear that Mr Vajnai’s situation is not connected in any way with
any of the situations contemplated by the provisions of the treaties and
the Hungarian provisions applied in the main proceedings are outside
the scope of Community law.
15 In those circumstances, it must be held, on the basis of Article 92(1)
of the Rules of Procedure, that the Court clearly has no jurisdiction to
answer the question referred by the Fővárosi Bíróság.”
13

On November 16, 2005 the Budapest Regional Court upheld the applicant’s
conviction.
II. Relevant domestic law

14

The Constitution provides in its relevant part as follows:
“Article 2
(1) The Republic of Hungary is an independent and democratic State under
the rule of law …
(3) No one’s activity shall aim at the violent acquisition or exercise of power
or at its exclusive possession …
Article 61
(1) In the Republic of Hungary everyone has the right to freely express his
opinion, and, furthermore, to have access to and distribute information of
public interest.”

15

The Criminal Code, as in force at the material time, provided insofar as relevant
as follows:
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“Measures
Probation
Section 72
(1) In case of a misdemeanour or a felony punishable by imprisonment of up
to a maximum of three years, the court may postpone the imposition of a
sentence for a probationary period if it can be presumed with good reason
that the aim of the punishment may be just as well attained in this manner ….
Section 73
(2) The probation shall be terminated and a punishment shall be imposed if
… the person on probation is convicted of an offence committed during the
probationary period …
Crimes against the State
Section 139 – Violent change of the constitutional order
(1) A person who commits an action whose direct objective is to change the
constitutional order of the Republic of Hungary by means of violence or by
threatening violence – in particular, using armed force – commits a felony …
Crimes against Public Tranquillity
Section 269 – Incitement against a community
A person who incites, before a wider public, to hatred against
(a) the Hungarian nation, or
(b) a national, ethnic, racial or religious community or certain groups of
the population
commits a felony …
Section 269/B – The use of totalitarian symbols
(1) A person who (a) disseminates, (b) uses in public or (c) exhibits a swastika,
an SS-badge, an arrow-cross, a symbol of the sickle and hammer or a red star,
or a symbol depicting any of them, commits a misdemeanour – unless a more
serious crime is committed – and shall be sentenced to a criminal fine
(pénzbüntetés).
(2) The conduct proscribed under paragraph (1) is not punishable, if it is done
for the purposes of education, science, art or in order to provide information
about history or contemporary events.
(3) Paragraphs (1) and (2) do not apply to the insignia of States which are in
force.”
16

The Code of Criminal Procedure provides as follows:
“Section 406
(1) Review proceedings may be instituted in favour of the defendant if: …
(b) a human rights institution set up by an international treaty has
established that the conduct of the proceedings or the final decision of
the court has violated a provision of an international treaty promulgated

(2010) 50 E.H.R.R., Part 5 © 2010 Thomson Reuters (Legal) Limited

AB 892

1092

Vajnai v Hungary
by an act, provided that the Republic of Hungary has acknowledged
the jurisdiction of the international human rights organisation and that
the violation can be remedied through review.”

17

Decision 14/2000 (V.12.) of the Constitutional Court, dealing with the
constitutionality of s.269/B of the Criminal Code, contains the following passages:
“[N]ot only do such totalitarian symbols represent the totalitarian regimes
known to and suffered by the general public, but it has from the very beginning
been reflected in the legislation of the Republic of Hungary that the unlawful
acts committed by such regimes should be addressed together …
The Constitutional Court has expressly confirmed in its decisions … that no
constitutional concern may be raised against the equal assessment and joint
regulation of such totalitarian regimes …
In the decades before the democratic transformation, only the dissemination
of Fascist and arrow-cross symbols had been prosecuted … At same time,
resulting reasonably from the nature of the political regime, the use of symbols
representing Communist ideas had not been punished; on the contrary, they
were protected by criminal law. In this respect, the Act does, indeed, eliminate
the former unjustified distinction made in respect of totalitarian symbols …
The Convention (the practice of the European Court of Human Rights) affords
States a wide margin of appreciation in assessing what can be seen as an
interference which is “necessary in a democratic society” (Barfod, 1989;
Markt Intern, 1989; Chorherr, 1993; Casado Coca, 1994; Jacubowski, 1994)
….
In several of its early decisions, the Constitutional Court included the historical
situation as a relevant factor in the scope of constitutional review …
In its decisions so far, the Constitutional Court has consistently assessed the
historical circumstances (most often, the end of the [previous] regime) by
acknowledging that such circumstances may necessitate some restriction on
fundamental rights, but it has never accepted any derogation from the
requirements of constitutionality on the basis of the mere fact that the political
regime has been changed …
The Constitutional Court points out that even the practice of the European
Court of Human Rights takes into account the specific historical past and
present of the Respondent State when it assesses the legitimate aim and
necessity of restricting freedom of expression.
In the case of Rekvényi v. Hungary concerning the restriction of the political
activities and the freedom of political debate of police officers, the Court
passed its judgment on 20 May 1999 stating that ‘the objective that the critical
position of the police in society should not be compromised as a result of
weakening the political neutrality of its members is an objective that can be
accepted in line with democratic principles. This objective has special historical
significance in Hungary due to the former totalitarian system of the country
where the State relied greatly on the direct commitment of the police forces
to the ruling party’ …
In the practice of the Constitutional Court, conduct endangering public peace
and offending the dignity of communities may be subject to criminal law
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protection if it is not directed against an expressly defined particular person;
theoretically, there is no other – less severe – tool available to achieve the
desired objective than criminal sanction …
To be a democracy under the rule of law is closely related to maintaining and
operating the constitutional order … The Constitution is not neutral as regards
values; [on the contrary,] it has its own set of values. Expressing opinions
inconsistent with constitutional values is not protected by Article 61 of the
Constitution …
The Constitution belongs to a democratic State under the rule of law and,
therefore, the constitution-making power has considered democracy, pluralism
and human dignity constitutional values worth protecting; at the same time,
it makes unconstitutional any activity directed at the forcible acquisition or
exercise of public power, or at the exclusive possession thereof (Article 2 §
3). Section 269/B orders the punishment of distributing, using in front of a
large public gathering and exhibiting in public symbols that were used by
political dictatorial regimes; such regimes committed unlawful acts en masse
and violated fundamental human rights. All of these symbols represent the
despotism of the State, symbolise negative political ideas realised throughout
the history of Hungary in the 20th century, and are expressly prohibited by
Article 2 § 3 of the Constitution, which imposes upon everyone the obligation
to resist such activities …
Using the symbols in the way prohibited by section 269/B of the Criminal
Code can cause a reasonable feeling of menace or fear based on the concrete
experience of people – including their various communities – who suffered
injury in the past, as such symbols represent the risk of having such inhuman
acts repeated in connection with the totalitarian ideas concerned.
In the opinion of the Constitutional Court, if – in addition to the subject thus
protected by criminal law – the protection of other constitutional values cannot
be achieved by other means, criminal law protection itself is not considered
to be disproportionate, provided that it is necessary to have protection against
the use of such symbols. Whether or not it is necessary to have such protection
in a democratic society depends on the nature of the restriction, its social and
historical context, and its impact on the persons affected.
Based on the above, in the present case, the statute under review serves the
purpose of protecting other constitutional values in addition to the protected
subject defined in criminal law. Such values are the democratic nature of the
State under the rule of law mentioned in Article 2 § 1 of the Constitution, the
prohibition defined in Article 2 § 3, as well as the requirement specified in
Article 70/A of the Constitution, stating that all people shall be treated by the
law as persons of equal dignity …
Allowing an unrestricted, open and public use of the symbols concerned
would, in the present historical situation, seriously offend all persons
committed to democracy who respect the human dignity of persons and thus
condemn the ideologies of hatred and aggression, and would offend in
particular those who were persecuted by Nazism and Communism. In Hungary,
the memories of both ideologies represented by the prohibited symbols, as
well as the sins committed under these symbols, are still alive in the public
knowledge and in the communities of those who have survived persecution;
these things are not forgotten. The individuals who suffered severely and their
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relatives live among us. The use of such symbols recalls the recent past,
together with the threats of that time, the inhuman sufferings, the deportations
and the deadly ideologies.
In the opinion of the Constitutional Court, it is indeed a measure with a view
to the protection of democratic society – and therefore not unconstitutional –
if, in the present historical situation, the State prohibits certain conduct contrary
to democracy, connected to the use of the particular symbols of totalitarian
regimes: their dissemination, their use in front of a large public gathering,
and a public exhibition …
The constitutional assessment and evaluation of criminally sanctioning separate
violations of the values protected by the law – namely, public peace and the
dignity of communities committed to the values of democracy – could possibly
result in a different conclusion, however, since the use of totalitarian symbols
violates both values jointly and simultaneously, there is a cumulative and
synergic effect reinforced by the present-day impact of recent historical events.
The Constitutional Court holds that the historical experience of Hungary and
the danger to the constitutional values threatening Hungarian society reflected
in the potential publicly to demonstrate activities based on the ideologies of
former regimes, convincingly, objectively and reasonably justify the
prohibition of such activities and the use of the criminal law to combat them.
The restriction on freedom of expression found in section 269/B § 1 of the
Criminal Code, in the light of the historical background, is considered to be
a response to a pressing social need.
According to the Constitutional Court, in the present historical situation, there
is no effective legal tool other than the tools of criminal law and penal sanction
against the use of the symbols specified in section 269/B § 1, because the
subjects committing the crime and, in particular, the three specific types of
conduct in committing the crime, require restriction for the protection of the
aims represented by the constitutional values. In another country with a similar
historical experience, the Criminal Code also deems it an offence, endangering
the democratic State under the rule of law, to use the symbols (flags, badges,
uniforms, slogans and forms of greeting) of unconstitutional organisations
[Strafgesetzbuch (StGB) vom 15. Mai 1871 (RGBl. S. 127) in der Fassung
der Bekanntmachung vom 13. November 1998 (BGBl. I, 3322) § 86a.] …
It is not prohibited by the law to produce, acquire, keep, import, export or
even use such symbols provided it is not done in front of a large public
gathering. There are only three specific types of conduct mentioned in the
law as being contrary to the values of the democratic State under the rule of
law (distribution, use in front of a large public gathering and public exhibition),
because of the tendency of such conduct not only to ‘insult or cause amazement
or anxiety’ to the public, but also to create express fear or menace by reflecting
an identification with the detested ideologies and an intention to propagate
openly such ideologies. Such conduct can offend the whole of democratic
society, especially the human dignity of major groups and communities which
suffered from the most severe crimes committed in the name of both ideologies
represented by the prohibited symbols …
On the basis of the above, in the opinion of the Constitutional Court, the
restriction specified in section 269/B § 1 of the Criminal Code is not
disproportionate to the weight of the protected objectives, while the scope
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and the sanction of the restriction is qualified as the least severe potential tool.
Therefore, the restriction of the fundamental right defined in the given
provision of the Criminal Code is in compliance with the requirement of
proportionality.”
JUDGMENT
I. Alleged violation of article 10 of the Convention
18

The applicant complained that the fact that he had been prosecuted for having
worn a red star infringed his right to freedom of expression guaranteed by art.10
of the Convention, which reads as follows:
“1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and
ideas without interference by public authority …
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in
a democratic society … for the prevention of disorder … [or] … for
the protection of the … rights of others.”

19

The Government contested that argument.
A. Admissibility

20

The Government asserted that the application was incompatible ratione materiae
with the provisions of the Convention, in the light of art.17 which provides:
“Nothing in [the] Convention may be interpreted as implying for any State,
group or person any right to engage in any activity or perform any act aimed
at the destruction of any of the rights and freedoms set forth herein or at their
limitation to a greater extent than is provided for in the Convention.”

21

The Government referred to the case law of the Convention institutions, including
the Court’s decision in Garaudy v France.1 It recalled that, where the right to
freedom of expression had been relied on by applicants to justify the publication
of texts that infringed the very spirit of the Convention and the essential values of
democracy, the European Commission of Human Rights had had recourse to art.17
of the Convention, either directly or indirectly, in rejecting their arguments and
declaring their applications inadmissible.2 In the Government’s view, the Court
subsequently confirmed that approach.3 Moreover, it pointed out that, in a case
concerning art.11,4 the Court had observed that:
“[T]he general purpose of Article 17 is to prevent totalitarian groups from
exploiting in their own interests the principles enunciated by the Convention.”

1

Garaudy v France (65831/01) June 24, 2003.
Examples included Glimmerveen v Netherlands (1982) 4 E.H.R.R. 260 and Marais v France (31159/96) June 24,
1996.
3
Lehideux v France (2000) 30 E.H.R.R. 665 at [47] and [53].
4
WP v Poland (42264/98) September 2, 2004.
2
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Similar conclusions were reached in the cases of Norwood v United Kingdom5 and
Witzsch v Germany.6
Since in the Government’s view the red star symbolises totalitarian ideas and
practices directed against the Convention’s underlying values, it asserted that to
wear it—being conduct disdainful of the victims of the Communist regime—meant
the justification of a policy aimed at the destruction of the rights and freedoms
under the Convention. Although the cases cited above concerned the expression
of racist and anti-Semitic ideas pertaining to the Nazi totalitarian ideology, the
Government submitted that all ideologies of a totalitarian nature (including
bolshevism symbolised by the red star) should be treated on an equal footing, and
their expression should thus be removed from the protection of art.10.
The applicant did not comment on this point.
The Court considers that the present application is to be distinguished from those
relied on by the Government. It observes, particularly in Garaudy v France7 and
Lehideux and Isorni v France,8 that the justification of Nazi-like politics was at
stake. Consequently, the finding of an abuse under art.17 lay in the fact that art.10
had been relied on by groups with totalitarian motives.
In the instant case, however, it has not been argued by the Government that the
applicant expressed contempt for the victims of a totalitarian regime9 or belonged
to a group with totalitarian ambitions. Nor do the elements contained in the case
file support such a conclusion. The applicant was, at the material time, an official
of a registered left-wing political party and wore the contested red star at one of
its lawful demonstrations. In these circumstances, the Court cannot conclude that
its display was intended to justify or propagate totalitarian oppression serving
“totalitarian groups”. It was merely the symbol of lawful left-wing political
movements. Unlike in the abovecited cases, the expression which was sanctioned
in the instant case was unrelated to racist propaganda.
It follows that, for the Court, the application does not constitute an abuse of the
right of petition for the purposes of art.17 of the Convention. Therefore, it is not
incompatible ratione materiae with the provisions of the Convention, within the
meaning of art.35(3) of the Convention. The Court further notes that it is not
inadmissible on any other grounds. It must therefore be declared admissible.
B. Merits
1. Whether there has been an interference

27

The applicant emphasised that the domestic courts had convicted him of the
offence of using a totalitarian symbol. Whilst it is true that for a probationary period
of one year the Hungarian courts had refrained from imposing a criminal sanction,
in his view it was beyond doubt that there had been an interference with his freedom
of expression, since his criminal liability had been established.
28
The Government submitted that, even supposing that the applicant’s conviction
had constituted an interference with his freedom of expression, that interference
had been justified under para.2 of art.10.
5

Norwood v United Kingdom (2005) 40 E.H.R.R. SE11.
Witzsch v Germany (7485/03) December 13, 2005.
7
Garaudy (65831/01) June 24, 2003.
8
Lehideux v France (2000) 30 E.H.R.R. 665.
9
Contrast Witzsch (7485/03) December 13, 2005.
6
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The Court considers that the criminal sanction in question constituted an
interference with the applicant’s rights enshrined in art.10(1) of the Convention.
Moreover, it reiterates that such an interference will infringe the Convention if it
does not meet the requirements of para.2 of art.10. It should therefore be determined
whether it was “prescribed by law”, whether it pursued one or more of the legitimate
aims set out in that paragraph and whether it was “necessary in a democratic society”
in order to achieve those aims.
2. “Prescribed by law”

30

The Government reiterated the Constitutional Court’s position according to
which the restriction on the use of totalitarian symbols was prescribed by law, an
Act of Parliament, which was sufficiently clear and met the requirements of
foreseeability.
31
The Court notes that this issue has not been in dispute between the parties. It is
therefore satisfied that the interference was indeed prescribed by law.
3. Legitimate aim
(a) The applicant’s arguments
32

The applicant stressed that almost two decades had elapsed since Hungary’s
transition from a totalitarian regime to a democratic society. Hungary had become
a member of the Council of Europe, the North Atlantic Treaty Organisation, the
Organisation for Economic Co-operation and Development and the European
Union. The country was a stable democracy, in which five multi-party general
elections had been held since 1990. The left-wing party to which the applicant
belonged had never been accused of attempting to overthrow the Government. It
had participated in all these elections but had never passed the threshold required
for gaining a seat in Parliament. The Government has not claimed that the applicant,
his party or its ideology would threaten the democratic political regime of the
country. In these circumstances, the legitimate aim for instituting criminal
proceedings against the applicant for having displayed a red star at a political event
remained unclear.
(b) The Government’s arguments

33

The Government submitted that the contested provision had been inserted into
the Criminal Code because twentieth-century dictatorships had caused much
suffering to the Hungarian people. The display of symbols related to dictatorships
created uneasy feelings, fear or indignation in many citizens, and sometimes even
violated the rights of the deceased. To wear the symbols of a one-party dictatorship
in public was, in the Government’s view, tantamount to the very antithesis of the
rule of law, and must be seen as a demonstration against pluralist democracy. In
line with the Constitutional Court’s position in the matter, the Government
contended that the measure in question pursued the legitimate aims of the prevention
of disorder and the protection of the rights of others.
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(c) The Court’s assessment
34

The Court considers that the interference in question can be seen as having
pursued the legitimate aims of the prevention of disorder and the protection of the
rights of others.
4. “Necessary in a democratic society”
(a) The applicant’s arguments

35

36

37

38

39

The applicant argued that there was a profound difference between Fascist and
Communist ideologies and that, in any event, the red star could not be exclusively
associated with “Communist dictatorship”. In the international workers’ movement,
the red star—sometimes understood as representing the five fingers of a worker’s
hand or the five continents—had been regarded since the nineteenth century as a
symbol of the fight for social justice, the liberation of workers and freedom of the
people, and, generally, of socialism in a broad sense.
Moreover, in 1945 Hungary and other countries of the former Eastern block had
been liberated from Nazi rule by Soviet soldiers wearing the red star. For many
people in these countries, the red star was associated with the idea of anti-fascism
and freedom from right-wing totalitarianism. It had been adopted by the progressive
intelligentsia seeking to achieve the reconstruction and modernisation of Hungary
from the beginning of the twentieth century.
The applicant conceded that, before the transition to democracy in Central and
Eastern Europe, serious crimes had been committed by the security forces of
totalitarian regimes, whose official symbols included the red star. These violations
of human rights could not, however, discredit the ideology of Communism as such,
let alone challenge the political values symbolised by the red star.
The applicant drew attention to the fact that, unlike Fascist propaganda,10 the
promotion of Communism had not been outlawed by instruments of international
law. The red star was understood to represent various left-wing ideas and
movements, and could be freely displayed in most European states. In fact, Hungary
was the only contracting state in which its public display was a criminal offence.
Finally, the applicant stressed that the Government had not demonstrated the
existence of a “pressing social need” requiring a general ban on the public display
of this symbol. In his view, it was unlikely that the stability of Hungary’s pluralistic
democracy could be undermined by his using a political logo in order to express
an ideological affiliation and political identity. On the contrary, the general ban
on using the red star as a political symbol undermined pluralism by preventing him
and other left-wing politicians from freely expressing their political views.
(b) The Government’s arguments

40

The Government submitted that in Hungary the red star was not only the symbol
of the international workers’ movement, as alleged by the applicant. Recent history
in Hungary had altered its meaning to symbolise a totalitarian regime characterised
by ideologies and practices which had justified mass violations of human rights
and the violent seizure of power. To wear this symbol in public amounted to
10

See, inter alia, art.4 of the 1947 Paris Treaty of Peace with Hungary—Vol.41 UNTS 135.
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identification with, and the intention to propagate, the ideologies of a totalitarian
nature which characterised Communist dictatorships.
41
The Government drew attention to the Constitutional Court’s findings that the
restriction at issue, having regard to the historical experience of Hungarian society,
had been a response to a “pressing social need” in pursuit of the legitimate aims
of the prevention of disorder and the protection of the rights of others. That court
had been satisfied that these aims could not have been achieved by less severe
means than those of the criminal law. Moreover, it had found that the restriction
had been proportionate to the aims pursued since it had been limited in scope,
extending only to some well-defined forms of the public use of such symbols,
which entailed identification with, and the intention to propagate, the totalitarian
ideologies represented by them. It had been satisfied that the use of such symbols
for scientific, artistic, educational or informational purposes was not prohibited.
42
The Government also submitted that the offence in question was qualified not
as a felony but only as a misdemeanour, punishable with a criminal fine which was
the least severe sanction in Hungarian penal law. Moreover, the applicant had been
put on probation, which was not a punishment but a “measure”.
(c) The Court’s assessment
(i) General principles
43

The test of “necessity in a democratic society” requires the Court to determine
whether the interference complained of corresponded to a “pressing social need”.
The contracting states have a certain margin of appreciation in assessing whether
such a need exists, but it goes hand in hand with European supervision, embracing
both the legislation and the decisions applying it, even those given by an
independent court. The Court is therefore empowered to give the final ruling on
whether a “restriction” is reconcilable with freedom of expression as protected by
art.10.11
44
The Court’s task in exercising its supervisory function is not to take the place
of the competent domestic courts but rather to review under art.10 the decisions
they have taken pursuant to their power of appreciation.12
45
In particular, the Court must determine whether the reasons adduced by the
national authorities to justify the interference were “relevant and sufficient”, and
whether the measure taken was, “proportionate to the legitimate aims pursued”.13
In doing so, the Court has to satisfy itself that the national authorities, basing
themselves on an acceptable assessment of the relevant facts, applied standards
which were in conformity with the principles embodied in art.10.14
46
The Court further reiterates that freedom of expression, as secured in para.1 of
art.10, constitutes one of the essential foundations of a democratic society and one
of the basic conditions for its progress and for each individual’s self-fulfilment.
Subject to para.2, it is applicable not only to “information” or “ideas” that are
favourably received or regarded as inoffensive or as a matter of indifference, but
also to those which offend, shock or disturb; such are the demands of pluralism,
11

See, among many other authorities, Perna v Italy (2004) 39 E.H.R.R. 28 and Ekin Association v France (2002) 35
E.H.R.R. 35 at [56].
12
See Fressoz v France (2001) 31 E.H.R.R. 2 at [45].
13
See Chauvy v France (2005) 41 E.H.R.R. 29 at [70].
14
See, among many other authorities, Zana v Turkey (1999) 27 E.H.R.R. 667 at [51].
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tolerance and broadmindedness, without which there is no “democratic society”.15
Although freedom of expression may be subject to exceptions, they, “must be
narrowly interpreted” and “the necessity for any restrictions must be convincingly
established”.16
47
Furthermore, the Court stresses that there is little scope under art.10(2) of the
Convention for restrictions on political speech or on the debate of questions of
public interest.17 In the instant case, the applicant’s decision to wear a red star in
public must be regarded as his way of expressing his political views. The display
of vestimentary symbols falls within the ambit of art.10.
(ii) Application of these principles to the present case
At the outset, the Court recalls the case of Rekvényi v Hungary,18 which
concerned, as a matter of freedom of expression, a restriction on certain political
rights of Hungarian police officers. In that case those restrictions were found to be
compatible with art.10 of the Convention, essentially on the ground that they
concerned members of the armed forces who—in the specific circumstances of
transition to democracy—were to play a crucial rule in sustaining pluralism, but
could equally undermine it if they lost their neutrality. The Court held that the
interference in question fell within the national authorities’ margin of appreciation,
since they had the requisite understanding of the Hungarian historical experience
underlying the restriction at issue.
49
However, the Court finds that the circumstances of the present application are
to be distinguished from that case in at least two respects. First, Mr Vajnai was a
politician not participating in the exercise of powers conferred by public law, while
Mr Rekvényi had been a police officer. Secondly, almost two decades have elapsed
from Hungary’s transition to pluralism and the country has proved to be a stable
democracy.19 It has become a Member State of the European Union, after its full
integration into the value system of the Council of Europe and the Convention.
Moreover, there is no evidence to suggest that there is a real and present danger
of any political movement or party restoring the Communist dictatorship. The
Government has not shown the existence of such a threat prior to the enactment
of the ban in question.
50
The Court further notes the Constitutional Court’s argument relied on by the
Government concerning the broad scope of the margin of appreciation which states
enjoy in this field. However, it must be emphasised that none of the cases cited by
the Constitutional Court20 dealt with the particular question of the extent of state
discretion in restricting the freedom of expression of politicians.
51
In the Court’s view, when freedom of expression is exercised as political
speech—as in the present case—limitations are justified only insofar as there exists
a clear, pressing and specific social need. Consequently, utmost care must be
48

15
See, among many other authorities, Oberschlick v Austria (No.1) (1995) 19 E.H.R.R. 389 at [57] and Nilsen v
Norway (2000) 30 E.H.R.R. 878 at [43].
16
See, for instance, Observer v United Kingdom (1992) 14 E.H.R.R. 153 at [59].
17
See Feldek v Slovakia (29032/95) July 12, 2001 at [74] and Sürek v Turkey (No.1) (26682/95) July 8, 1999 at [61].
18
Rekvényi v Hungary (2000) 30 E.H.R.R. 519 at [44]–[50].
19
See in this connection Sidabras v Lithuania (55480/00 and 59330/00) July 27, 2004 at [49] and Rainys v Lithuania
(70665/01 and 74345/01) April 7, 2005 at [36].
20
Barfod v Denmark (1991) 13 E.H.R.R. 493; Markt Intern Verlag GmbH v Germany (1990) 12 E.H.R.R. 161;
Chorherr v Austria (1994) 17 E.H.R.R. 358; Casado Coca v Spain (1994) 18 E.H.R.R. 1; Jacubowski v Germany
(1995) 19 E.H.R.R. 64.
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observed in applying any restrictions, especially when the case involves symbols
which have multiple meanings. In such situations, the Court perceives a risk that
a blanket ban on such symbols may also restrict their use in contexts in which no
restriction would be justified.
The Court is mindful of the fact that the well-known mass violations of human
rights committed under Communism discredited the symbolic value of the red star.
However, in the Court’s view, it cannot be understood as representing exclusively
Communist totalitarian rule, as the Government has implicitly conceded.21 It is
clear that this star also still symbolises the international workers’ movement,
struggling for a fairer society, as well certain lawful political parties active in
different Member States.
Moreover, the Court notes that the Government has not shown that wearing the
red star exclusively means an identification with totalitarian ideas, especially when
seen in the light of the fact that the applicant did so at a lawfully organised, peaceful
demonstration in his capacity as vice-president of a registered, left-wing, political
party, with no known intention of participating in Hungarian political life in defiance
of the rule of law. In this connection the Court emphasises that it is only by a careful
examination of the context in which the offending words appear that one can draw
a meaningful distinction between shocking and offensive language which is
protected by art.10 and that which forfeits its right to tolerance in a democratic
society.
The Court therefore considers that the ban in question is too broad in view of
the multiple meanings of the red star. The ban can encompass activities and ideas
which clearly belong to those protected by art.10, and there is no satisfactory way
to sever the different meanings of the incriminated symbol. Indeed, the relevant
Hungarian law does not attempt to do so. Moreover, even if such distinctions had
existed, uncertainties might have arisen entailing a chilling effect on freedom of
expression and self-censorship.
As regards the aim of preventing disorder, the Court observes that the
Government has not referred to any instance where an actual or even remote danger
of disorder triggered by the public display of the red star had arisen in Hungary.
In the Court’s view, the containment of a mere speculative danger, as a preventive
measure for the protection of democracy, cannot be seen as a “pressing social
need”. In any event, apart from the ban in question, there are a number of offences
sanctioned by Hungarian law which aim to suppress public disturbances even if
they were to be provoked by the use of the red star.22
As to the link between the prohibition of the red star and its offensive, underlying,
totalitarian ideology, the Court stresses that the potential propagation of that
ideology, obnoxious as it may be, cannot be the sole reason to limit it by way of a
criminal sanction. A symbol which may have several meanings in the context of
the present case, where it was displayed by a leader of a registered political party
with no known totalitarian ambitions, cannot be equated with dangerous propaganda.
However, s.269/B of the Hungarian Criminal Code does not require proof that the
actual display amounted to totalitarian propaganda. Instead, the mere display is
irrefutably considered to do so unless it serves scientific, artistic, informational or

21
22

See [40] above.
See [15] above.
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educational purposes.23 For the Court, this indiscriminate feature of the prohibition
corroborates the finding that it is unacceptably broad.
57
The Court is of course aware that the systematic terror applied to consolidate
Communist rule in several countries, including Hungary, remains a serious scar in
the mind and heart of Europe. It accepts that the display of a symbol which was
ubiquitous during the reign of those regimes may create uneasiness amongst past
victims and their relatives, who may rightly find such displays disrespectful. It
nevertheless considers that such sentiments, however understandable, cannot alone
set the limits of freedom of expression. Given the well-known assurances which
the Republic of Hungary provided legally, morally and materially to the victims
of Communism, such emotions cannot be regarded as rational fears. In the Court’s
view, a legal system which applies restrictions on human rights in order to satisfy
the dictates of public feeling—real or imaginary—cannot be regarded as meeting
the pressing social needs recognised in a democratic society, since that society
must remain reasonable in its judgement. To hold otherwise would mean that
freedom of speech and opinion is subjected to the heckler’s veto.
58
The foregoing considerations are sufficient to enable the Court to conclude that
the applicant’s conviction for the mere fact that he had worn a red star cannot be
considered to have responded to a “pressing social need”. Furthermore, the measure
with which his conduct was sanctioned, although relatively light, belongs to the
criminal law sphere, entailing the most serious consequences. The Court does not
consider that the sanction was proportionate to the legitimate aim pursued. It follows
that the interference with the applicant’s freedom of expression cannot be justified
under art.10(2) of the Convention.
There has accordingly been a violation of art.10 of the Convention.
II. Application of article 41 of the Convention
59

Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the
Protocols thereto, and if the internal law of the High Contracting Party
concerned allows only partial reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured party.”
A. Damage

60

The applicant claimed €10,000 in respect of non-pecuniary damage for the loss
of reputation resulting from the judgment against him.
61
The Government was of the view that the finding of a violation would, in itself,
provide sufficient just satisfaction for the applicant, given the possibility under
domestic law to request the revision of a final criminal judgment after such a
finding.
62
The Court considers that the finding of a violation constitutes sufficient just
satisfaction for any non-pecuniary damage which the applicant may have suffered.

23

See [41] above in fine.
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B. Costs and expenses
63

The applicant also claimed €2,000 plus 20 per cent VAT, for the legal fees
incurred before the Court. This figure corresponded to 10 hours’ legal work, charged
at an hourly rate of €200, including three hours of client consultations, two hours
to study the file, two hours for the legal analysis and three hours for drafting
submissions.
64
The Government contested this claim.
65
According to the Court’s case law, an applicant is entitled to the reimbursement
of costs and expenses only insofar as it has been shown that these have been actually
and necessarily incurred and were reasonable as to quantum. In the present case,
regard being had to the information in its possession and the above criteria, the
Court awards the entire amount claimed.
C. Default interest
66

The Court considers it appropriate that the default interest should be based on
the marginal lending rate of the European Central Bank, to which should be added
3 percentage points.
For these reasons, THE COURT unanimously:
1. Declares the application admissible.
2. Holds that there has been a violation of art.10 of the Convention.
3. Holds that the finding of a violation constitutes sufficient just satisfaction for
any moral damage which the applicant may have suffered.
4. Holds:
(a) that the Respondent State is to pay the applicant, within three months from
the date on which the judgment becomes final in accordance with art.44(2)
of the Convention, €2,000 (two thousand euros), plus any tax that may be
chargeable to the applicant, in respect of costs and expenses, which sum is
to be converted into Hungarian forints at the rate applicable at the date of
the settlement;
(b) that from the expiry of the abovementioned three months until settlement
simple interest shall be payable on the above amount at a rate equal to the
marginal lending rate of the European Central Bank during the default
period plus 3 percentage points.
5. Dismisses the remainder of the applicant’s claim for just satisfaction.
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A

Grainger plc and others v Nicholson
UKEAT/219/09
2009 Oct 7;
Nov 3

Burton J
B

Discrimination ! Religion or belief ! Philosophical belief ! Employee holding
belief as to catastrophic e›ect of climate change ! Whether ""philosophical
belief## ! Employment Equality (Religion or Belief ) Regulations 2003
(SI 2003/1660), reg 2(1) (as substituted by Equality Act 2006 (c 3), s 77(1))
A !!philosophical belief"" within the meaning of regulation 2(1)(b) of the
Employment Equality (Religion or Belief ) Regulations 20031 is a belief, genuinely
held and not merely an opinion or viewpoint, as to a weighty and substantial aspect
of human life and behaviour that has a certain level of cogency, seriousness, cohesion
and importance, is worthy of respect in a democratic society and is not incompatible
with human dignity or in con#ict with the human rights of others ( post, para 24).
A belief is not precluded from the protection of the Regulations merely because it
is not shared by others, or does not govern the entirety of the believer"s life, or does
not constitute or allude to a fully-#edged system of thought, or is based on a political
philosophy or on science ( post, paras 27, 28, 30).
Campbell and Cosans v United Kingdom (1982) 4 EHRR 293 and
R (Williamson) v Secretary of State for Education and Employment [2005] 2 AC 246,
HL(E) considered.
Where, therefore, on an employee"s claim of discrimination under regulation 3 of
the 2003 Regulations, an employment judge ruled that his asserted belief, namely
that mankind was heading towards catastrophic climate change and everyone was
under a moral duty to lead their lives in a manner which mitigated or avoided that
catastrophe for the bene$t of future generations, was capable of being a
!!philosophical belief"" within the meaning of regulation 2(1)(b), and the employers
appealed%
Held, dismissing the appeal, that the employee"s asserted belief was capable of
being a !!philosophical belief"" for the purposes of the Regulations, and, accordingly,
the case would be remitted for a full hearing with evidence and cross-examination
directed, in particular, to the genuineness of the belief and also to whether what was
done by the employers was done on grounds of that belief ( post, para 32).

C

D

E

F

The following cases are referred to in the judgment:
Arrowsmith v United Kingdom (1978) 3 EHRR 218
Campbell and Cosans v United Kingdom (1982) 4 EHRR 293
Church of the New Faith v Comr of Pay-Roll Tax (Victoria) (1983) 154 CLR 120
Eweida v British Airways plc [2009] ICR 303, EAT
H v United Kingdom (1993) 16 EHRR CD 44
Kremzow v Austria (Case C-299/95) [1997] ECR I-2629, ECJ
McClintock v Department of Constitutional A›airs [2008] IRLR 29, EAT
R (Dimmock) v Secretary of State for Education and Skills [2007] EWHC 2288
(Admin); [2008] 1 All ER 367
R v Morgentaler [1988] 1 SCR 30
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1

Employment Equality (Religion or Belief ) Regulations 2003, reg 2(1), as substituted: see
post, para 9.
Reg 3: see post, para 8.
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R (Williamson) v Secretary of State for Education and Employment [2005]
UKHL 15; [2005] 2 AC 246; [2005] 2 WLR 590; [2005] 2 All ER 1, HL(E)
No additional cases were cited in argument.

B

C

D

INTERLOCUTORY APPEAL from an employment judge sitting at London
Central
By reasons sent to the parties on 1 April 2009, an employment judge
decided that the belief on which the claimant, Mr T Nicholson, based a
claim of unlawful discrimination against his employers, Grainger plc, and
others, was capable of being a !!belief"" for the purposes of the Employment
Equality (Religion or Belief ) Regulations 2003.
On 30 April 2009 the employers appealed on the grounds that (1) the
claimant"s belief was not a religious or philosophical belief within the
meaning of the 2003 Regulations; (2) it was insu–cient that an opinion had
!!cogency, seriousness cohesion and importance"" or was !!an opinion based
on some real or perceived logic or on information or lack of information
available""; and (3) the employment judge"s conclusion was perverse.
The facts are stated in the judgment.
John Bowers QC (instructed by Grange Wintringham, Grimsby) for the
employers.
Dinah Rose QC and Ivan Hare (instructed by Bindmans LLP) for the
claimant.
The court took time for consideration.

E
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3 November 2009. The following judgment was handed down.
BURTON J
1 This is an appeal by the respondent employers, Grainger plc, against
the decision of Regional Employment Judge Sneath on 18 March 2009, by
reasons sent to the parties on 1 April 2009, after a pre-hearing review, that
the claimant was entitled to pursue a claim under the Employment Equality
(Religion or Belief ) Regulations 2003. The issue was whether the belief
assertedly held by the claimant, Mr Nicholson, was capable of being a
belief for the purposes of the 2003 Regulations. At the tribunal, the
claimant was in person and the employers were represented by junior
counsel. Before me, the fullest possible consideration of the point has been
given by leading counsel now instructed on either side, Mr John Bowers
QC for the employers and Ms Dinah Rose QC, with Mr Ivan Hare, for the
claimant.
2 The facts do not matter, this being a preliminary issue, but it should
simply be said that the claimant was employed by the employers until
31 July 2008. The employers claim that the claimant"s employment was
terminated on grounds of redundancy: the claimant claims that his dismissal
was unfair and that he was discriminated against contrary to the
2003 Regulations, because of his asserted philosophical belief about climate
change and the environment.
3 The employment judge recorded, in para 5 of his judgment, the
content of a witness statement by the claimant, which reads:
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!!2. I have a strongly held philosophical belief about climate change
and the environment. I believe we must urgently cut carbon emissions to
avoid catastrophic climate change.
!!3. It is not merely an opinion but a philosophical belief which a›ects
how I live my life including my choice of home, how I travel, what I buy,
what I eat and drink, what I do with my waste and my hopes and my
fears. For example, I no longer travel by airplane, I have eco-renovated
my home, I try to buy local produce, I have reduced my consumption of
meat, I compost my food waste, I encourage others to reduce their carbon
emissions and I fear very much for the future of the human race, given the
failure to reduce carbon emissions on a global scale.""
4 The employment judge reached no conclusion about this statement,
and recorded at para 6:

A

B

C

!!The claimant has not been cross-examined on that evidence, but it is
doubtful whether such cross-examination would be permitted, since it is
not the function of the tribunal to examine the beliefs of claimants
appearing before it. Instead it is the function of the tribunal to analyse
those beliefs to see whether they engage relevant legislation.""
5 That seemed to me, and counsel did not dissent when I raised the
matter, not to be correct. It seems to me an implicit cross-reference to the
words of Lord Nicholls of Birkenhead in R (Williamson) v Secretary of State
for Education and Employment [2005] 2 AC 246, para 22, when Lord
Nicholls said:
!!When the genuineness of a claimant"s professed belief is an issue in
the proceedings, the court will inquire into and decide this issue as a
question of fact. This is a limited inquiry. The court is concerned to
ensure an assertion of religious belief is made in good faith . . . But,
emphatically, it is not for the court to embark on an inquiry into the
asserted belief and judge its !validity" by some objective standard such as
the source material upon which the claimant founds his belief or the
orthodox teaching of the religion in question or the extent to which the
claimant"s belief conforms to or di›ers from the views of others
professing the same religion. Freedom of religion protects the subjective
belief of an individual.""
6 Where, as here, the assertion is of a philosophical belief, it is plain that
the limiting words of Lord Nicholls do not, or at any rate, may not, apply.
To establish a religious belief, the claimant may only need to show that he is
an adherent to a particular religion. To establish a philosophical belief, not
least to establish, if such be necessary, all the underlying facts set out, or
assumed, in the short extract from his evidence set out above, it is plain that
cross-examination is likely to be needed. Indeed, para 13 of the employment
judge"s judgment emphasises this point, when he says:
!!I distinguished the claimant"s case from that of Mr McClintock""%in
McClintock v Department of Constitutional A›airs [2008] IRLR 29%
!!because the claimant has settled views about climate change, and acts
upon those views in the way in which he leads his life. In my judgment,
his belief goes beyond mere opinion, such as might be held on some
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aspects of climate change, such as whether it is environmentally desirable
to travel by air.""
If such be necessary to be established, it was plainly not open to the
employment judge to do so without cross-examination or inquiry.
7 In those circumstances, it is agreed between the parties that, in so far
as the employment judge may have purported to hold, as he seems to do in
the last sentence of para 10 of his judgment, that !!the claimant"s beliefs are
or amount to a philosophical belief within the 2003 Regulations"", he was
not entitled to go that far and that the limit of his decision, and of mine if
I uphold it, is that (almost as set out in para 1(a) of the judgment) !!the
asserted belief held by the claimant upon which he bases his claim of
discrimination is capable of being a belief for the purposes of"" the
2003 Regulations.
8 Regulation 3(1) of the 2003 Regulations reads (in material part):
!!For the purposes of these Regulations, a person (!A") discriminates
against another person (!B") if%(a) on the grounds of the religion or belief
of B . . . A treats B less favourably than he treats or would treat other
persons.""

D

9 The interpretation section is what has been in issue in this appeal.
Regulation 2(1) reads:
!!In these Regulations%(a) !religion" means any religion, (b) !belief"
means any religious or philosophical belief, (c) a reference to religion
includes a reference to lack of religion, and (d) a reference to belief
includes a reference to lack of belief.""

E

F

10 This de$nition resulted, so far as the crucial sub-paragraph in issue
in these proceedings, sub-paragraph (b), is concerned, from an amendment
inserted from 30 April 2007 by section 77(1) of the Equality Act 2006. Prior
to the amendment, the word !!similar"" appeared before the words
!!philosophical belief"". The circumstances which led to the amendment to
delete that word were not in the event contentious. In Religious Freedom,
Religious Discrimination and the Workplace (2008) by Lucy Vickers, p 21,
Ms Vickers suggests, by reference to footnote (21):
!!to be de$ned as !similar" to religion was viewed as o›ensive to some
humanists and atheists, and the de$nition was amended by the Equality
Act 2006 to remove the term !similar".""

G

H

In support of this, Mr Bowers adduced, without objection, the relevant
passage from Hansard relating to the then Equality Bill ((HL Debates),
13 July 2005, col 109) where Baroness Scotland, the Attorney General, is
recorded as saying, in relation to the deletion by amendment of the word
!!similar"":
!!It was felt that the word !similar" added nothing and was, therefore,
redundant. This is because the term !philosophical belief" will take its
meaning form the context in which it appears; that is, as part of the
legislation relating to discrimination on the grounds of religion or belief.
Given that context, philosophical beliefs must therefore always be of a
similar nature to religious beliefs. It will be for the courts to decide what
constitutes a belief for the purposes of [the Regulations] but case law
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suggests that any philosophical belief must attain a certain level of
cogency, seriousness, cohesion and importance, must be worthy of
respect in a democratic society and must not be incompatible with human
dignity. Therefore an example of a belief that might meet this description
is humanism, and examples of something that might not . . . would be
support of a political party or a belief in the supreme nature of the Jedi
Knights""%a reference to a Camelot-style order in the cult $lm Star Wars
%!!I hope that this provides some assurance on the change of de$nition of
!religion or belief" that we have adopted, and I hope that the noble
Baroness will therefore feel content to withdraw the amendment"" [which
indeed ensues].
11 This passage helpfully encapsulates the three main issues between
the parties on this appeal:
(i) How far, if at all, the belief said to qualify for protection under the
Regulations is required to be similar to a religious belief?
(ii) What limits (if any) should be placed upon the words !!philosophical
belief""? Mr Bowers submits that there are or should be at least three limits:
(a) it must be a !!settled"" belief, part of a system of beliefs; and/or (b) it must
be a philosophical belief and not a political belief, one based upon political
opinions, such as, for example, fascism; and/or (c) it must not be a scienti$c
belief based upon conclusions drawn from science and resulting from
research or the gathering of information.
(iii) Whether the authorities in relation to the European Convention for
the Protection of Human Rights and Fundamental Freedoms, article 9 and
article 2 of the First Protocol in particular, are of relevance, or indeed
persuasive or conclusive in this $eld. This question arises in this context
because the reference by the Attorney General to !!case law"" in the citation
from Hansard above derives from the words of the judgment of the
European Court of Human Rights in Campbell and Cosans v United
Kingdom (1982) 4 EHRR 293, a case in which the complainants successfully
alleged that the system of corporal punishment in Scottish state schools
o›ended their philosophical convictions under article 2 of the First Protocol
to the Convention.
12 Although the regional employment judge set out the content of
the claimant"s written statement, as above, he did not articulate the
philosophical belief, which he concluded (arguably) fell for protection.
I asked Ms Rose to articulate it for me, and she did so as follows:
!!The philosophical belief is that mankind is heading towards
catastrophic climate change and therefore we are all under a moral duty to
lead our lives in a manner which mitigates or avoids this catastrophe for
the bene$t of future generations, and to persuade others to do the same.""
13 She submits that: (i) there is a $eld (according to the Internet
Encyclopaedia of Philosophy, an extract from which she produced) called
!!environmental ethics"", whose job is said to be to outline our moral
obligations in the face of serious environmental concerns; (ii) if a claimant
had a similar belief that mankind is heading towards economic catastrophe,
with the consequential asserted moral duty, then that too, she would submit,
would be capable of amounting to a philosophical belief for the purposes of
the 2003 Regulations.
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14 The central question appears to me to be the applicability and status
of the European Court of Human Rights authorities, commencing with
Campbell v United Kingdom, relied upon by the Attorney General in
Parliament. The relevant provisions of the Convention are as follows.
(i) Article 9(1):
!!Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief and
freedom, either alone or in community with others and in public or
private, to manifest his religion or belief, in worship, teaching, practice,
and observance.""
It can be seen that the belief in question is not necessarily a philosophical
belief.
(ii) Article 14 (the general prohibition of discrimination):
!!The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other
status.""
This protects (but only by reference to some other article to which this must
be ancillary) against discrimination on grounds of political or other opinion.
(iii) Article 2 of the First Protocol protects the right to education, and
provides:
!!in the exercise of any functions which it assumes in relation to
education and to teaching, the state shall respect the right of parents to
ensure such education and teaching in conformity with their own
religious and philosophical convictions.""
15 Mr Bowers submits that there is no requirement for the
2003 Regulations to be construed in accordance with the Convention
jurisprudence, and that the approach of the English courts in the
interpretation of the Regulations passed by the United Kingdom Parliament
pursuant to its obligations under Council Directive 2000/78/EC of
27 November 2000 (the EC Framework Directive) (OJ 2000 L303, p 16) to
be construed independently, save only by reference to any jurisprudence of
the European Court of Justice, of which there is none: he has referred to the
book by Ms Vickers and also to another of her works Religion and Belief
Discrimination in Employment!the EU Law (2006), but, although there is
some reference to how some of the other Community members have
legislated, including Austria, Germany and The Netherlands, there is
nothing from which I feel able to draw any common or persuasive thread.
Ms Rose however relies upon the Framework Directive:
(i) She points out that the member states" obligation, by reference to
article 1, is as to the purpose of the Directive being the combating of
discrimination !!on the grounds of religion or belief"". There is thus no
limitation to any kind of belief, and thus, putting it at its lowest, no warrant
for the United Kingdom legislature to limit the kind of belief to be protected.
(ii) She refers (as did the employment judge) to the fact that the
Convention is prayed in aid as a source in both recitals 1 and 4.
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Mr Bowers notes that the original draft of recital 1 was amended to
include reference to the !!constituted traditions common to the member
states"", but that does not seem to me to do anything more than emphasise
that the Convention enshrines principles already familiar to, e g, the United
Kingdom (see also Kremzow v Austria (Case C-299/95) [1997] ECR I-2629,
para 14), and certainly not to undermine the causal connection.
16 Further, there are two authorities in the Employment Appeal
Tribunal from which some assistance can be drawn, both judgments given by
Elias J (President). The $rst is McClintock v Department of Constitutional
A›airs [2008] IRLR 29. In that case, this tribunal upheld a decision by
an employment tribunal concluding that a Justice of the Peace member of
the family panel was not entitled to protection in circumstances where he
declined to o–ciate in cases where he might have to decide whether same
sex partners should adopt children. Although this was a challenge to the
applicability of the 2003 Regulations, by reference to whether the claimant
had a relevant belief, the case plainly turned on the $nding of fact. The
tribunal concluded that Mr McClintock"s objection was not based on a
philosophical belief. The appeal tribunal"s conclusions are clearly set out at
para 45 of the judgment:

A

!!As the tribunal in our view correctly observed, to constitute a belief
there must be a religious or philosophical viewpoint in which one actually
believes. It is not enough !to have an opinion based on some real or
perceived logic or based on information or lack of information available".
Mr McClintock had not as a matter of principle rejected the possibility
that single sex parents could ever be in a child"s best interests; he felt that
the evidence to support this view was unconvincing, but did not discount
the possibility that further research might reconcile the con#ict which he
perceived to exist.""

D

He did not therefore have, for example, a $xed homophobic belief.
17 The appeal tribunal rejected the three arguments put forward by
counsel for Mr McClintock, by reference to their conclusion, at para 44, that
!!The tribunal found as a fact that Mr McClintock chose not to put his
objections on the basis of any religious or philosophical belief"". At the
outset of setting out those arguments, Elias J recorded in para 41:
!!The test for determining whether views can properly be considered
to fall into the category of a philosophical belief is whether they have
su–cient cogency, seriousness, cohesion and importance and are worthy
of respect in a democratic society: see Campbell and Cosans v United
Kingdom (1982) 4 EHRR 293. That was a decision under article 9 of the
[Convention], but [counsel for the claimant] submits that it should
equally inform the construction of the Regulations.""
18 Mr Bowers submits that, when Elias J came, in para 44, to reject
counsel"s three arguments, he was also rejecting that proposition. I do not
agree. It is certainly the case that Elias J did not speci$cally adopt the
proposition, but he did not reject it, and certainly gave no reason for doing
so.
19 The second authority is Eweida v British Airways plc [2009]
ICR 303, a case based wholly on religious belief (the British Airways
stewardess wearing the cross). Elias J, giving the judgment of the appeal

B

C

E

F

G

H

AB 911

367

[2010] ICR
A

B

C

D

E

F

G

H

Grainger plc v Nicholson (EAT)
Burton J

tribunal, plainly cross-referred to the Convention jurisprudence which, by
now, included not only Campbell v United Kingdom but R (Williamson) v
Secretary of State for Education and Employment [2005] 2 AC 246, to
which I have referred in para 5 above. He plainly considered that the
tribunal was entitled, and indeed obliged, to draw on that jurisprudence in
construing the 2003 Regulations (which runs further counter to Mr Bowers"s
construction of the judgment given by Elias J in McClintock v Department
of Constitutional A›airs [2008] IRLR 29). At para 26 he referred to the
speech of Lord Nicholls in Williamson#s case and concluded: !!the protection
a›orded to those holding a religious or philosophical belief is a broad one.
The belief can be intentionally personal and subjective."" He noted that
Williamson concerned article 9 of the Convention, which protected the right
to freedom of religion, rather than domestic law, but continued, at para 27:
!!However, by section 3 of the Human Rights Act 1998, it is incumbent
on domestic courts to construe domestic laws compatibly with
Convention rights, and therefore the same (or at least no less favourable)
approach must be adopted to the concept of religion and belief in the
2003 Regulations.""
20 Like Elias J, I have found such jurisprudence extremely helpful in
this relatively uncharted territory. Allowance must be made for the fact that
the article 9 belief need not be a philosophical belief, though an article 2 of
the First Protocol conviction must be philosophical. Prior to Campbell#s
case 4 EHRR 293, the only matters said to be of any potential relevance are
two decisions of the European Commission on Human Rights. The $rst
related to a complaint by Ms Pat Arrowsmith, Arrowsmith v United
Kingdom (1978) 3 EHRR 218, in which the Commission was of the opinion,
at para 69, that paci$sm is a philosophy. In a subsequent decision of
the Commission, H v United Kingdom (1993) 16 EHRR CD 44, the
Commission noted that the United Kingdom Government did not contest
that veganism was capable of concerning belief within the meaning of
article 9 of the Convention. Though neither of those decisions, and certainly
not the latter, which was based upon a concession, could be in any way
binding, it is signi$cant that, clearly by reference to them, Lord Walker of
Gestingthorpe was able to state in his speech in R (Williamson) v Secretary
of State for Education and Employment [2005] 2 AC 246, para 55:
!!paci$sm, vegetarianism and total abstinence from alcohol are
uncontroversial examples of beliefs which would fall within article 9 (of
course paci$sm or any comparable belief may be based on religious
convictions, but equally it may be based on ethical convictions which are
not religious but humanist . . .)""
And Arrowsmith v United Kingdom is expressly approved by Lord Nicholls
in para 24.
21 But it is to the general principles as laid down in Campbell v United
Kingdom 4 EHRR 293 and in Williamson#s case to which I am directed by
Ms Rose. I have brie#y described the facts of Campbell in para 11 above.
The central conclusions of the court appear at para 36:
!!The Government also contested the conclusion of the majority of the
commission that the applicants" views on the use of corporal punishment
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amounted to !philosophical convictions", arguing, inter alia, that the
expression did not extend to opinions on internal school administration,
such as discipline, and that, if the majority were correct, there was no
reason why objections to other methods of discipline, or simply to
discipline in general, should not also amount to !philosophical
convictions".
!!In its ordinary meaning the word !convictions", taken on its own, is
not synonymous with the words !opinions" and !ideas", such as are utilised
in article 10 of the Convention, which guarantees freedom of expression;
it is more akin to the term !beliefs" (in the French text: !convictions")
appearing in article 9%which guarantees freedom of thought, conscience
and religion%and denotes views that attain a certain level of cogency,
seriousness, cohesion and importance.
!!As regards the adjective !philosophical", it is not capable of exhaustive
de$nition, and little assistance as to its precise signi$cance is to be gleaned
from the travaux pr&paratoires. The commission pointed out that the
word !philosophy" bears numerous meanings: it is used to allude to a
fully-#edged system of thought or, rather loosely, to views on more or less
trivial matters. The court agrees with the commission that neither of
these two extremes can be adopted for the purposes of interpreting
article 2: the former would too narrowly restrict the scope of a right that
is guaranteed to all parents and the latter might result in the inclusion of
matters of insu–cient weight or substance.
!!Having regard to the Convention as a whole, including article 17, the
expression !philosophical convictions" in the present context denotes, in
the court"s opinion, such convictions as are worthy of respect in a
!democratic society" and are not incompatible with human dignity; in
addition, they must not con#ict with the fundamental right of the child to
education, the whole of article 2 being dominated by its $rst sentence.
!!The applicants" views relate to a weighty and substantial aspect of
human life and behaviour, namely the integrity of the person, the
propriety or otherwise of the in#iction of corporal punishment and the
exclusion of the distress which the risk of such punishment entails. They
are views which satisfy each of the various criteria listed above; it is this
that distinguishes them from opinions that might be held on other
methods of discipline or on discipline in general.""
22 As for R (Williamson) v Secretary of State for Education and
Employment [2005] 2 AC 246, this too was a case relating to corporal
punishment, although the parents in question there did not succeed, for
reasons with which I do not need to trouble. Both article 9 and article 2 of
the First Protocol were in play. Although there are relevant passages in the
speeches of both Lord Walker, at paras 55 and 59—61, and Baroness Hale of
Richmond, at paras 75—76, the signi$cant passage is in Lord Nicholls"s
speech. After dealing, in para 22 (from which I have cited in para 5 above),
with the approach to the question of the genuineness of the belief, he
continued:

A

B

C

D

E

F

G

H

!!23. Everyone, therefore, is entitled to hold whatever beliefs he wishes.
But when questions of !manifestation" arise, as they usually do in this
type of case, a belief must satisfy some modest, objective minimum
requirements. These threshold requirements are implicit in article 9 of
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the European Convention and comparable guarantees in other human
rights instruments. The belief must be consistent with basic standards of
human dignity or integrity. Manifestation of a religious belief, for
instance, which involved subjecting others to torture or inhuman
punishment would not qualify for protection. The belief must relate to
matters more than merely trivial. It must possess an adequate degree of
seriousness and importance. As has been said, it must be a belief on a
fundamental problem. With religious belief this requisite is readily
satis$ed. The belief must also be coherent in the sense of being intelligible
and capable of being understood. But, again, too much should not be
demanded in this regard. Typically, religion involves belief in the
supernatural. It is not always susceptible to lucid exposition or, still less,
rational justi$cation. The language used is often the language of allegory,
symbol and metaphor. Depending on the subject matter, individuals
cannot always be expected to express themselves with cogency or
precision. Nor are an individual"s beliefs $xed and static. The beliefs of
every individual are prone to change over his lifetime. Overall, these
threshold requirements should not be set at a level which would deprive
minority beliefs of the protection they are intended to have under the
Convention . . .
!!24. This leaves on one side the di–cult question of the criteria to be
applied in deciding whether a belief is to be characterised as religious.
This question will seldom, if ever, arise under the European Convention.
It does not arise in the present case. In the present case it does not matter
whether the claimants" beliefs regarding the corporal punishment of
children are categorised as religious. Article 9 embraces freedom of
thought, conscience and religion. The atheist, the agnostic, and the
sceptic are as much entitled to freedom to hold and manifest their beliefs
as the theist. These beliefs are placed on an equal footing for the
purpose of this guaranteed freedom. Thus, if its manifestation is to
attract protection under article 9 a non-religious belief, as much as a
religious belief, must satisfy the modest threshold requirements implicit
in this article. In particular, for its manifestation to be protected by
article 9 a non-religious belief must relate to an aspect of human life or
behaviour of comparable importance to that normally found with
religious beliefs. Article 9 is apt, therefore, to include a belief such as
paci$sm: Arrowsmith v United Kingdom (1978) 3 EHRR 218. The
position is much the same with regard to the respect guaranteed to a
parent"s !religious and philosophical convictions" under article 2 of the
First Protocol: see Campbell and Cosans v United Kingdom (1982)
4 EHRR 293 . . .""
23 Ms Rose submits that this is consistent with the words of Wilson J in
the Supreme Court of Canada in R v Morgentaler [1988] 1 SCR 30, 179,
namely !!in a free and democratic society !freedom of conscience and
religion" should be broadly construed to extend to conscientiously-held
beliefs, whether grounded in religion or in a secular morality"".
24 I do not doubt at all that there must be some limit placed upon the
de$nition of !!philosophical belief"" for the purpose of the 2003 Regulations,
but before I turn to consider Mr Bowers"s suggested such limitations, I shall
endeavour to set out the limitations, or criteria, which are to be implied or
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introduced by reference to the jurisprudence set out above. (i) The belief
must be genuinely held. (ii) It must be a belief and not, as in McClintock v
Department of Constitutional A›airs [2008] IRLR 29, an opinion or
viewpoint based on the present state of information available. (iii) It must be
a belief as to a weighty and substantial aspect of human life and behaviour.
(iv) It must attain a certain level of cogency, seriousness, cohesion and
importance. (v) It must be worthy of respect in a democratic society, be not
incompatible with human dignity and not con#ict with the fundamental
rights of others ( para 36 of Campbell v United Kingdom 4 EHRR 293 and
para 23 of Williamson#s case [2005] 2 AC 246).
25 Mr Bowers submits that, in order satisfactorily to place a limitation
on the philosophical belief that is to be protected, and in order to be similar
to a religious belief, it must form part of a system of beliefs, and not be
one-o›. He refers to dicta of the High Court of Australia in Church of the
New Faith v Comr of Pay-Roll Tax (Victoria) (1983) 154 CLR 120, 134,
referring to philosophies which !!seek to explain, in terms of a broader
reality, the existence of the universe, the meaning of human life and human
destiny"". He refers also to Ms Vickers"s exposition of how another member
state, The Netherlands, approaches the question of belief in its equivalent
Regulations:
!!In the Netherlands the term levensovertuiging ( philosophy of life) is
used . . . in order to place limitations on the type of belief that can be
covered. The term !philosophy of life" requires a coherent set of ideas
about fundamental aspects of human existence, and includes broad
philosophies such as humanism, but does not extend to more general
views about society.""
26 His submission is that what is required is a philosophical belief based
on a philosophy of life, not a scienti$c or political belief or opinion, or a
lifestyle choice. Both sides refer to dictionary de$nitions of philosophy, as
did the regional employment judge, but I do not $nd them particularly
helpful to resolve the question, since, as one would expect, each dictionary
referred to has a number of de$nitions of philosophy. It is, as I have said,
common ground that there must be some limitation, and hence Malcolm
Evans, cited by Ms Vickers, from a work !!Religious Liberty and NonDiscrimination"" is plainly right to say that !!no system could countenance
the right of anyone to believe anything and to be able to act accordingly"".
I am satis$ed that, notwithstanding the amendment to remove !!similar"", it is
necessary, in order for the belief to be protected, for it to have a similar
status or cogency to a religious belief. However, as is apparent from the
decision in Eweida v British Airways plc [2009] ICR 303, which is a decision
of the Employment Appeal Tribunal on these Regulations, and not part of
the Convention jurisprudence, even a religious belief is not required to be
one shared by others (see para 29):
!!Accordingly, it is not necessary for a belief to be shared by others in
order for it to be a religious belief, nor need a speci$c belief be a
mandatory requirement of an established religion for it to qualify as a
religious belief. A person could, for example, be part of the mainstream
Christian religion, but hold additional beliefs which are not widely shared
by other Christians, or indeed shared at all by anyone.""
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27 I conclude that it is not a bar to a philosophical belief being protected
by the 2003 Regulations if it is a one-o› belief and not shared by others, a
fortiori where it is likely that others do share the belief. Paci$sm and
vegetarianism can both be described as one-o› beliefs in the sense in which
I understand it to be being used by Mr Bowers, namely a belief that does not
govern the entirety of a person"s life. Hence, provided that there are the
limitations referred to above, which I accept as being appropriately applied
to the Regulations, I would subscribe, even were the jurisprudence of the
Convention not otherwise, as I conclude it to be, persuasive, if not binding
upon me, to the proposition that, as concluded by the court in Campbell v
United Kingdom 4 EHRR 293, para 36, the philosophical belief in question
does not need to constitute or !!allude to a fully-#edged system of thought"",
provided that it otherwise satis$es the limitations set out in para 24 above.
As it was put in argument, such philosophical belief does not need to amount
to an !!-ism"".
28 I turn to Mr Bowers"s next suggested limitation, relating to political
belief. As appears from the passage in Hansard, the Attorney General
suggested that !!support of a political party"" might not meet the description
of a philosophical belief. That must surely be so, but that does not mean that
a belief in a political philosophy or doctrine would not qualify. The
Attorney General"s other example of a suggested non-candidate was a belief
in the supreme nature of the Jedi Knights, and this would fail on the basis of
non-compliance with at least four of the limitations suggested above.
However, belief in the political philosophies of Socialism, Marxism,
Communism or free-market Capitalism might qualify. There is nothing to
my mind in the make-up of a philosophical belief%particularly against the
background of article 14 of the Convention referred to above%which would
disqualify a belief based on a political philosophy. The belief asserted by the
claimant in this case, by reference to his alleged philosophical belief in
anthropogenic climate change, if established, is likely to be characterised as
a political belief: see paras 3 and 4 in my judgment in relation to VicePresident Gore"s $lm in R (Dimmock) v Secretary of State for Education and
Skills [2008] 1 All ER 367. But I do not see that as a ground for excluding it,
if it be otherwise quali$ed as a genuinely held philosophical belief. It seemed
to me that the real concern that Mr Bowers had, and one which the court
would naturally share, would be the fear that reliance could be placed upon
an alleged philosophical belief based on a political philosophy which could
be characterised as objectionable: a racist or homophobic political
philosophy for example. In my judgment, the way to deal with that would
be to conclude that it o›ended against the requirement set out in para 36 of
Campbell and Cosans v United Kingdom 4 EHRR 283, that the belief relied
on must be !!worthy of respect in a democratic society and not incompatible
with human dignity"" or, in accordance with para 23 of Williamson [2005]
2 AC 246, a belief !!consistent with basic standards of human dignity or
integrity"". Paragraph 36 in Campbell expressly refers, as the source of this
requirement/caveat, to article 17 of the Convention, which deals with
!!Prohibition of abuse of rights"".
29 As to Mr Bowers"s suggested limitation by reference to a belief based
upon or by reference to science, this appears to me to be drawn by him from
two sources. The $rst is his reference to what must be the $rst appearance in
a bundle of legal authorities of the History of Western Philosophy by
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Bertrand Russell. Russell commences his introduction by a discussion of
the word !!philosophy"", which has, as he says, been used in many ways,
some wider and some narrower. He continues: !!Philosophy, as I shall
understand the word, is something intermediate between theology and
science."" He thus creates his own parameters, which indeed extend to a
compartmentalisation of history, whereby theology dominated in primitive
times, philosophy began in Greece in the sixth century BC, was again
submerged by theology as Christianity rose and Rome fell, and remained
dominant throughout the Middle Ages thanks to the pre-eminence of the
Catholic Church, and was then followed by
!!the third period, from the seventeenth century to the present day . . .
dominated, more than either of its predecessors, by science; traditional
religious beliefs remain important, but are felt to need justi$cation and
are modi$ed wherever science needs to make this imperative.""
But these categorisations, even by someone as eminent as Bertrand Russell,
are not conclusive. The second source for his argument appears to be the
decision of the Employment Appeal Tribunal in McClintock v Department
of Constitutional A›airs [2008] IRLR 29, by reference to what Elias J said in
para 45 of his judgment, which I have set out in para 16 above. But that
seems to me, as I have said above, to mean that Mr McClintock was not
acting on the basis of a philosophy, as opposed to his acting on the basis of a
philosophy derived from science.
30 In my judgment, if a person can establish that he holds a
philosophical belief which is based on science, as opposed, for example, to
religion, then there is no reason to disqualify it from protection by the
Regulations. The employment judge drew attention to the existence of
empiricist philosophers, no doubt such as Hume and Locke. The best
example, as it seems to me, which was canvassed during the course of the
hearing, is by reference to the clash of two such philosophies, exempli$ed in
the play Inherit the Wind, i e one not simply between those who supported
Creationism and those who did not, but between those who positively
supported, and wished to teach, only Creationism and those who positively
supported, and wished to teach, only Darwinism. Darwinism must plainly be
capable of being a philosophical belief, albeit that it may be based entirely on
scienti$c conclusions (not all of which may be uncontroversial).
31 The last of Mr Bowers"s careful and persuasive submissions needs to
be addressed, and that is his case that the provisions of regulation 2(1)(d) of
the Regulations must be borne in mind, i e, that !!a reference to belief
includes a reference to lack of belief"". He submits that, if the claimant"s
belief in climate change and its consequence is to be allowed to amount to a
philosophical belief, then the absence of such a belief, the belief, for
example, that man is not causing climate change, and that development of
the world"s resources is an imperative, then that too would have to amount
to a philosophical belief, manifested, for example, by driving a gas-guzzling
car and taking frequent #ights. But that, in my judgment, is a non sequitur.
It may be possible for someone to establish such a philosophical belief, but it
is certainly not necessary in order for Ms Rose"s argument to succeed. The
existence of a positive philosophical belief does not depend upon the
existence of a negative philosophical belief to the contrary. What is intended
to be protected by regulation 2(1)(d) is discrimination against a person on
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the grounds of his lack of belief. Thus, if the claimant has his philosophical
belief in climate change, and he were to discriminate against someone else in
the work force who does not have that belief, then the latter would be
capable of arguing that he was being treated less favourably because of his
absence of the belief held by the claimant.
32 For these reasons I dismiss Mr Bowers"s appeal, and uphold the
decision of the employment tribunal, provided that it is, and is only, in the
terms of para 1(a) of the employment judge"s judgment as amended by me in
para 7 above. Further, I make clear that, at any full hearing, there will
indeed need to be evidence and cross-examination relating to the matters set
out in para 11 of the tribunal judgment (in that the claimant has to !!adduce
evidence from which the tribunal could conclude that what was done was
done on the grounds of his belief""). But particularly, and logically anterior,
there will, in the light of the unusual nature of the asserted belief and of its
alleged manifestation, need to be evidence and cross-examination directed
to the genuineness of the belief (Lord Nicholls in R (Williamson) v Secretary
of State for Education and Employment [2005] 2 AC 246, para 23) and also,
in so far as relevant, by reference to the limitations and criteria set out in
para 24 above.
Appeal dismissed.
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Heinisch v Germany: Judgment

expenses incurred before the Court.

106 The
Government argued that this sum considerably
exceeded the amounts usually awarded by the Court in
respect of costs and expenses.

107 According
to the Court’s case law, an applicant is entitled
to the reimbursement of costs and expenses only in so far
as it has been shown that these have been actually and
necessarily incurred and are reasonable as to quantum.
In the present case, regard being had to the documents
in its possession and the above criteria, the Court considers it reasonable to award the sum of €5,000 in respect
of costs and expenses for the proceedings before the
Court.

108 C. Default interest

The Court considers it appropriate that the default interest should be based on the marginal lending rate of the
European Central Bank, to which should be added three
percentage points.
For these reasons, the Court unanimously
1. Declares the complaint under Article 10 of the Convention admissible and the remainder of the application
inadmissible;
2. Holds that there has been a violation of Article 10 of
the Convention;
3. Holds:
(a) that the respondent state is to pay the applicant,
within three months from the date on which the judgment becomes final in accordance with Article 44 para. 2
of the Convention, the following amounts:
(i) €10,000 (ten thousand euros) plus any tax that
may be chargeable in respect of non-pecuniary damage; and
(ii) €5,000 plus any tax that may be chargeable to
the applicant in respect of costs and expenses;
(b) that from the expiry of the above-mentioned three
months until settlement simple interest shall be payable
on the above amounts at a rate equal to the marginal
lending rate of the European Central Bank during the
default period plus three percentage points;
4. Dismisses the remainder of the applicant’s claim for
just satisfaction.

PALOMO SANCHEZ and others (applicants) v.
SPAIN (respondent)
App. nos. 28955/06, 28957/06, 28959/06 and
28964/06
200
400
1700
1734
1735

Unfair dismissal
Individual’s right to trade union membership
and activity
Human rights
Rights and freedoms – freedom of expression
Freedom of assembly and association

European Convention on Human Rights: Articles 10, 11

The facts:
The applicants lived in Barcelona and were employed as deliverymen by a company. They brought several sets of proceedings
against the company to secure recognition of their special
salaried-worker status, in order to be covered by a corresponding
social security regime. Representatives of a committee of nonsalaried delivery staff in the company testified against them in
those proceedings. They set up a trade union to defend their
interests and those of other delivery staff who were under pressure from the company to renounce their claim to salariedworker status. The employment tribunal partly upheld the applicants’ claims, ordering the company to pay them sums in respect
of salaries owed to them. During those proceedings, two of the
applicants’ colleagues (“A” and “B”) had appeared as witnesses
against the applicants’ interests and in favour of their employer.
The union published a newsletter, the cover of which contained
a cartoon with speech bubbles showing a caricature of the
human resources manager (“G”), sitting behind a desk under
which a person on all fours could be seen from behind, together
with, to one side, A, B and representatives of a committee of its
non-salaried delivery workers, who were watching the scene
while waiting to take their turn to satisfy the manager. Inside
the newsletter were two articles which vehemently denounced
the fact that A and B had testified in favour of the company. The
first article, entitled “Whose witnesses? Theirs, of course”, contained caricatures of A and B, showing them gagged by a handkerchief tied behind their heads. The text stated that A and B
earned their living by “selling the workers in the courts. Not content with doing this simply by signing agreements that go
against the collective interest, they’ve now gone a step further –
they rob and steal with total impunity, in broad daylight, with
the confidence of men who feel totally untouchable.” The second
article was entitled “When you’ve rented out your arse you can’t
shit when you please”. The newsletter was distributed among
the workers and displayed on the notice board of the trade union
that was located on the company’s premises.
The company notified the applicants of their dismissal on the
ground of serious misconduct, namely for impugning the reputations of A, B and G. An employment tribunal dismissed an
appeal by the applicants on the basis that the dismissals were
justified because the newsletter was offensive and exceeded the
limits of freedom of expression, impugning the honour and dignity of A, B and G, and damaging the image of the company. The
high court upheld the judgment under appeal in so far as it concerned the applicants, but found that the dismissal of two other
salaried deliverymen had been in breach of labour regulations,
as they had been on sick leave at the time of the publication and
distribution of the newsletter. The Supreme Court dismissed
their appeal. The Constitutional Court found an appeal inadmissible for lack of constitutional content.
The applicants complained to the European Court of Human
Rights that their rights to freedom of expression under Article 10
of the European Convention of Human Rights and their rights to
freedom of association under Article 11 had been violated. Their
submissions included that they had been dismissed by way of
reprisal for the union’s demands and that the allegedly offensive
content of the newsletter had served as a pretext. They took the
view that the cartoons and two articles in question had not overstepped the limits of admissible criticism under Article 10,
because the impugned expressions had been used in a jocular
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spirit and not with any intent to insult.
The European Court of Human Rights (Grand Chamber)
(Sir Nicolas Bratza – President, P Lorenzen, F Tulkens,
E Steiner, D Thór Björgvinsson, D Jociene, J Šikuta,
D Popovic, I Ziemele, I Berro-Lefèvre, P Hirvelä,
L Guerra, M Trajkovska, L Bianku, I Karakas, N Vucinic,
K Pardalos – judges) on 12 September 2011 by 12 votes to
five dismissed the complaints.

The European Court of Human Rights held:
1734, 1735

There had been no violation of Article 10 of the
Convention, read in the light of Article 11. The dismissal of the applicants for publishing the insulting
leaflet had not been a violation of their rights to
freedom of expression or association that had
required Spain to afford redress.
(1) It was appropriate to examine the applications in terms of the positive obligations of Spain
under Article 10, read in the light of Article 11.
In certain cases, the State has a positive obligation to protect the right to freedom of expression,
even against interference by private persons. The
responsibility of the State was potentially engaged
as the complaints stemmed from an alleged failure
to secure the applicants’ Convention rights. The
protection of personal opinions, as secured by Article 10, is one of the objectives of freedom of assembly and association as enshrined in Article 11. In the
present case, the facts were such that the question
of freedom of expression was closely related to that
of freedom of association in a trade union context.
However, the fact that the domestic courts had
found the dismissal of two other salaried deliverymen to be in breach of labour regulations because
they had been on sick leave at the time of the publication and distribution of the newsletter, had confirmed that the applicants’ trade union membership
had not played a decisive role in their dismissal.
(2) The protection of the reputation and rights of
the applicants’ colleagues had constituted a legitimate aim permitting a restriction of the applicants’
freedom of expression under Article 10.
Members of a trade union must be able to express
to their employer their demands by which they
seek to improve the situation of workers in their
company. National authorities must ensure that disproportionate penalties do not dissuade trade
union representatives from seeking to express and
defend their members’ interests. Freedom of
expression is applicable not only to “information”
or “ideas” that are favourably received or regarded
as inoffensive or as a matter of indifference, but
also to those that offend, shock or disturb. However,
Article 10 does not guarantee an unlimited freedom
of expression and the protection of the reputation
or rights of others constitutes a legitimate aim permitting a restriction of that freedom.
(3) The sanction imposed on the applicants,
namely their dismissal, had been proportionate to
the legitimate aim pursued and the reasons given
by the national authorities to justify it had been relevant and sufficient.
In order to be fruitful, labour relations must be
based on mutual trust. Even if the requirement to
act in good faith in the context of an employment
contract does not imply an absolute duty of loyalty
towards the employer or a duty of discretion to the
point of subjecting the worker to the employer’s
interests, certain manifestations of the right to freedom of expression that may be legitimate in other
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contexts are not legitimate in that of labour relations. An attack on the respectability of individuals
by using grossly insulting or offensive expressions
in the professional environment is, on account of its
disruptive effects, a particularly serious form of
misconduct capable of justifying severe sanctions.
A clear distinction must be made between criticism
and insult; the latter may, in principle, justify sanctions. In looking at impugned remarks, particular
account will be taken of the wording used and of
the professional context in which they appear. The
extent of acceptable criticism is narrower as
regards private individuals than as regards politicians or civil servants acting in the exercise of their
duties. In expressing their opinions, trade unions
should respect the limits of propriety and refrain
from the use of insulting language. The primary
role of publications of the type of the union
newsletter should be to deal with matters essentially relating to the defence and furtherance of the
interests of the unions’ members in particular and
with labour questions in general.
In the present case, the cartoon and articles had
been offensive and capable of harming the reputation of the applicants’ colleagues. They had been
intended more as an attack on colleagues for testifying before the courts than as a means of promoting trade union action with regard to the employer.
The accusations had been expressed in vexatious
and injurious terms and had not been made directly
against the company, but against colleagues.
Although the articles had concerned matters of general interest, rather than purely private interest, as
the publication had taken place in the context of a
labour dispute inside the company to which the
applicants had presented certain demands, the
existence of such a public matter had not justified
the use of offensive cartoons or expressions, even
in the context of labour relations. Moreover, the
remarks had not constituted an instantaneous and
ill-considered reaction, in the context of a rapid
and spontaneous oral exchange, as may be the case
with verbal exaggeration. On the contrary, they had
been written assertions that had been published in
a quite lucid manner and displayed publicly on the
premises of the company. The measure of dismissal
had not been a manifestly disproportionate or
excessive sanction.
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JUDGMENT
Procedure
The case originated in six applications (nos. 28955/06,
28957/06, 28959/06, 28964/06, 28389/06 and 28961/06)
against the Kingdom of Spain lodged with the Court
under Article 34 of the Convention for the Protection of
Human Rights and Fundamental Freedoms (‘the Convention’) by six Spanish nationals, Mr Juan Manuel
Palomo Sánchez, Mr Francisco Antonio Fernández Olmo,
Mr Agustín Alvarez Lecegui, Mr Francisco José María
Blanco Balbas, Mr José Antonio Aguilera Jiménez and
Mr Francisco Beltrán Lafulla (‘the applicants’), on
13 July 2006.
The applicants were represented before the Court by
Mr L García Quinteiro, a lawyer practising in Barcelona.
The Spanish government (‘the government’) were repre-
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sented by their Agent, Mr F Irurzun Montoro, State
counsel.

3
4

5

6
7
8
9

In their applications, the applicants complained among
other things that they had been dismissed by way of
reprisal for belonging to a trade union and on account of
its demands, on the pretext of allegedly offensive content
in the union’s newsletter. They relied on Articles 10 and
11 of the Convention.
The applications were allocated to the Court’s Third Section (Rule 52 para. 1 of the Rules of Court). On
11 December 2008 the President of the Section decided
to give notice of the applications to the government. It
was also decided to rule on the admissibility and merits
of the applications at the same time, as then allowed by
Article 29 para. 3 (now 29 para. 1) of the Convention
and Rule 54A.
On 17 November 2009 the Chamber, composed of Josep
Casadevall, President, Elisabet Fura, Corneliu Bîrsan,
Alvina Gyulumyan, Egbert Myjer, Luis López Guerra and
Ann Power, judges, and Santiago Quesada, Section Registrar, decided, under Rule 42 para. 1, to join the proceedings in the applications registered under numbers
28389/06, 28955/06, 28957/06, 28959/06, 28961/06 and
28964/06. It declared admissible the applications
(nos. 28955/06, 28957/06, 28959/06, 28964/06) lodged by
Mr Juan Manuel Palomo Sánchez, Mr Francisco Antonio
Fernández Olmo, Mr Agustín Alvarez Lecegui and
Mr Francisco José María Blanco Balbas (‘the applicants’)
and inadmissible those (nos. 28389/06 and 28961/06) of
Mr Aguilera Jiménez and Mr Beltrán Lafulla. On
8 December 2009 the Chamber delivered a judgment
(Aguilera Jiménez and others v Spain) in which it held,
by six votes to one, that there had been no violation of
Article 10 of the Convention and that no separate question arose under Article 11 of the Convention.
On 7 March 2010, the applicants requested the referral of
the cases to the Grand Chamber under Article 43 of the
Convention and Rule 73, arguing that there had been a
violation of Articles 10 and 11. On 10 May 2010 the panel
of the Grand Chamber granted that request.
The composition of the Grand Chamber was determined
according to the provisions of Article 26 paras. 4 and 5 of
the Convention and Rule 24.
The applicants and the government filed memorials
before the Grand Chamber.
A hearing took place in public in the Human Rights
Building, Strasbourg, on 8 December 2010 (Rule 59
para. 3).
There appeared before the Court:
(a) for the government Mr F Irurzun Montoro, State
counsel, Agent,
(b) for the applicants Mr L Garcia Quinteiro, lawyer,
counsel.
The Court heard addresses by them.

10 The
facts
I. The circumstances of the case
The applicants live in Barcelona.

11 They
were employed as deliverymen by the company P,
against which they brought several sets of proceedings in
employment tribunals. The applicants sought to secure
recognition by the employer of their special salariedworker status, as confirmed by judgments of 2 May and
30 December 1995 of the High Court of Justice of Catalonia, in order to be covered by the corresponding socialsecurity regime. Representatives of a committee of nonsalaried delivery staff in the company P had testified
against them in those proceedings.

12 On 21 May 2001 the applicants set up the trade union
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NAA (Nueva alternativa asamblearia) to defend their
interests and those of the other delivery staff who were
under pressure from the company P to renounce their
claim to salaried status. The applicants joined the union’s
executive committee. On 3 August 2001 the applicants
informed the company P of the setting-up of a branch of
the trade union inside the company, of its composition,
and of their appointment as members of the executive
committee of that workplace branch. Juan Manuel
Palomo Sánchez was the trade union representative,
Mr Francisco Antonio Fernández Olmo the treasurer,
Mr Agustín Alvarez Lecegui the press and communications officer and Mr Francisco José María Blanco Balbas
the organisation officer. No changes concerning the
appointment of the union members or their duties have
taken place since the union was formed.

13 The
trade union NAA published a monthly newsletter.
The March 2002 (sic) issue reported on the judgment of
2 April 2002 of Barcelona employment tribunal no. 13,
which had partly upheld the applicants’ claims, ordering
the company P to pay them certain sums in respect of
salaries owed to them.
On the cover of the newsletter, a cartoon with speech
bubbles showed a caricature of the human resources
manager, G, sitting behind a desk under which a person
on all fours could be seen from behind, together with, to
one side, A and B, also employees of the company P and
representatives of a committee of its non-salaried delivery workers, who were watching the scene while waiting
to take their turn to satisfy the manager. Inside the
newsletter were two articles which vehemently
denounced the fact that those two individuals had testified in favour of the company P in proceedings that the
applicants had brought against their employer. The
newsletter was distributed among the workers and displayed on the notice board of the trade union NAA that
was located on the company’s premises.

14 On
3 June 2002 the company notified the applicants of
their dismissal on grounds of serious misconduct, namely
for impugning the reputations of G, A and B, under Article 54 paras. 1 and 2(c) of the Labour Regulations, which
provide for the termination of a contract of employment
where an employee is guilty of serious and negligent failure to perform his or her contractual obligations.

15 ment
The applicants challenged that decision before employtribunal no. 17 of Barcelona, which, in a judgment
of 8 November 2002, dismissed their claims and found
that the dismissals were justified, in accordance with
Article 54 paras. 1 and 2(c) of the Labour Regulations.
The tribunal took the view that the company’s decision
to dismiss the applicants had been based on a genuine
and serious cause, namely the publication and display on
a notice board inside the company of a cartoon with
speech bubbles and two articles which were offensive and
impugned the dignity of the persons concerned. The first
article, entitled ‘Whose witnesses? Theirs, of course’, contained caricatures of A and B, showing them gagged by
a handkerchief tied behind their heads, and the text
underneath read as follows:
‘We knew who they were and how they behaved, but
we didn’t know how far they were prepared to go in
order to hold onto their seats and cushy jobs without
doing anything.
As employees of P we earn our living by selling goods
in the street. A and B earn theirs by selling the workers in the courts. Not content with doing this simply
by signing agreements that go against the collective
interest, they’ve now gone a step further – they rob
and steal with total impunity, in broad daylight, with
the confidence of men who feel totally untouchable.
They play at being gods.
... but they, the chairman and secretary of the staff
representatives, agreed, just like guard-dogs, to roll
over and frolic in return for a pat on the back by their
master ...’
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The tribunal noted that the text was a response to
what had happened during proceedings brought by the
applicants before employment tribunal no. 13 of
Barcelona, in which A and B had appeared as witnesses
against the applicants’ interests and in favour of their
employer.
The article entitled ‘When you’ve rented out your arse
you can’t shit when you please’, read as follows:
‘If you belong to a works council and you have to sign
agreements with your employers that will never be
honoured, just to keep you quiet, and agree to changes
that only benefit their cronies, and to pay-cuts and various work-charts, then you’ve swapped your dignity for
an armchair, [and] you have the dubious merit of
achieving the same level of infamy as politicians and
policemen. You see, you shut up and you shrewdly
agree to all sorts of shenanigans. When you’ve rented
out your arse, you can’t shit when you please. If you’re
a despicable “professional trade unionist” and you’ve
thus sold your soul to the union, you’ll never have a
surge of sincerity, because your status would be threatened. You say what the union tells you to say, and as
the unions are “condoms” on freedom, your lips are
sealed just like your anal sphincter, because you’ve
rented out your arse and you can’t shit when you
please.
You can see the injustices meted out on your colleagues, the totally irrational way of dealing with their
problems and the constant persecution to which they
are subjected, but say nothing, for fear of drawing
attention to yourself. Once upon a time, in the old days,
you were a rebel who criticised the system – you would
curse conventionalism and rant against the rules and
regulations. You were caustic, dynamic, cutting, impulsive, jovial. But a couple of favours received have gradually cooled your fiery temperament, stoked your selfesteem and put the dampers on your feelings. From
time to time you have a pang of nostalgia and you
would like to fart, but your sphincter is sealed, because
you’ve rented out your arse and can’t shit when you
please.
You’re fed up with your work, pissed off, anxious,
stressed and in despair, because of the longer working
hours and the responsibilities, products, promotions
and pressures. You could work anywhere, do anything
without having to get up at the time others go to bed.
You could break everything up, tear it to pieces, crush
and demolish it all ... but your hands are tied by credits, IOUs and debts. You are crushed by your new SUV,
your children’s after-school activities, and the twentyfive year mortgage on your semi-detached house. And
you let yourself be humiliated, you swallow your pride,
you shut up and you accept, because when you’ve
rented out your arse, you can’t shit when you please.’
The newsletter was distributed to staff and displayed
on the trade union’s notice board on the company’s
premises.
The employment tribunal observed at the outset that
the cause of the dismissal was the content of the newsletter and not the applicants’ trade union membership. It
referred in its judgment to the exercise of the right to
freedom of expression in the context of labour relations
and to the fact that it was not unlimited. It found that
the limits to this right had to be interpreted in accordance with the principle of good faith, which in labour
relations had to involve respect for the interests of the
employer and the minimum requirements of co-existence
in a professional environment. The judgment reiterated
the Constitutional Court’s case law to the effect that the
right to respect for freedom of expression was subject to
limits derived from labour relations, since the contract of
employment created a series of rights and reciprocal
obligations that circumscribed the exercise of the right to
respect for freedom of expression. For that reason, certain manifestations of this right that might be legitimate
in other contexts were not legitimate in the context of
labour relations, even though the requirement to act in
good faith did not always imply a duty of loyalty to the
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point of subjecting the worker to the employer’s interests.
As to the newsletter’s content, the tribunal took the
view that the cartoon and speech bubbles on the cover,
together with the articles inside, were offensive and
exceeded the limits of freedom of expression and information, impugning the honour and dignity of the human
resources manager and of deliverymen A and B, and
damaging the image of the company P Lastly, it noted
that the dismissal could not be declared null and void,
since it was based on serious misconduct as provided for
by law, and found that the applicants’ fundamental rights
had not been breached.

16 the
The applicants appealed. In a judgment of 7 May 2003
High Court of Justice of Catalonia upheld the judgment under appeal in so far as it concerned the applicants.
The court referred, among other things, to the limits
imposed by the principle of good faith between parties to
a contract of employment and to the necessary balance
that judicial decisions had to strike between a worker’s
obligations under the contract and his freedom of expression. The balancing exercise had to enable it to be determined whether or not the reaction of the company that
dismissed the employee was legitimate. For the court, the
publication of the offending drawing and articles had
clearly been harmful to the dignity of the persons concerned and had overstepped the limits of admissible criticism, as the exercise of freedom of expression did not justify the use of insulting, offensive or vexatious
expressions that went beyond the legitimate exercise of
the right to criticise and clearly impugned the
respectability of the persons concerned. The company P
had, moreover, duly shown that the applicants’ dismissal
was not a measure of reprisal or punishment, but was
based on a genuine, serious and sufficient cause for deciding to terminate their contracts of employment.

17 ing
The applicants lodged an appeal on points of law, seekharmonisation of the relevant case law. In a decision
of 11 March 2004 the Supreme Court dismissed their
appeal on the ground that the decision produced for purposes of comparison, namely a judgment of the High
Court of Justice of Madrid of 31 July 1992, was not pertinent.

18 stitution,
Relying on Article 24 (right to a fair hearing) of the Conand on Articles 20 and 28 taken together (freedom of expression and association), the applicants lodged
an amparo appeal with the Constitutional Court. In a
decision of 11 January 2006, served on 13 January 2006,
that court found the appeal inadmissible for lack of constitutional content. The decision reads as follows:
‘... Firstly ... there is not enough evidence to show
that the [appellants’] dismissal was an act of reprisal
on the part of the respondent company because of the
judicial proceedings they had brought against it to
assert their rights ... Secondly, as to the [alleged] interference with trade union freedom guaranteed by Article 28 of the Constitution (this complaint incorporating the appellants’ complaint under Article 14 of the
Convention in so far as they alleged discrimination on
trade union grounds), this is inadmissible as [the
appellants] have not provided sufficient evidence to
show that the company’s action was intended to
restrict, hamper or prevent the exercise of their right
to freedom of association, on account of their union
membership or activities in a trade union. In line with
what this court has repeatedly said, such evidence
does not consist of a mere allegation of a constitutional
violation but must be sufficient for it to be inferred
that the violation could have been constituted ... which
is not the case here, since the circumstances alleged do
not give rise to any suspicion as to the potential violation in question. In their allegations, the appellants
have simply expressed their disagreement with the
decisions rendered by the courts below, which found in
decisions giving reasons and not being manifestly
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unreasonable that they had committed the acts of
which the company had accused them in their letters
of dismissal.
Thirdly, there has not been a breach of Article 28
para. 1 of the Constitution taken together with Article
20 para. 1(a), in the form of an infringement of the
appellants’ right to freedom of expression in the context of their union activity, since this fundamental
right does not encompass any right to insult others. As
the Court held recently in judgment no. 39/2005 of
28 February (legal ground 4), reiterating its case law,
although the Constitution does not prohibit the use of
hurtful, embarrassing or vituperative expressions in
every circumstance, the constitutional protection
afforded by Article 20 para. 1(a) of the Constitution
does not, however, extend to absolutely vexatious
expressions which, taking into account the actual circumstances of the case and regardless of their veracity or lack of veracity, are offensive or defamatory and
are not pertinent for the purpose of conveying the opinions or information in question. The application of that
jurisprudence to the present case leads the Court to
the conclusion that the appellants’ right to freedom of
expression has not been infringed, since they used that
right in an excessive manner by means of value judgments expressed through cartoons and comments that
were offensive and humiliating for the persons concerned and impugned their honour and reputation.
[Those cartoons and comments] were not necessary for
others to form an opinion about the facts of which the
appellants wished to complain, and were therefore gratuitous and not necessary for the exercise of freedom
of expression in a trade union context.’

19 II.TheRelevant
domestic law
relevant provisions of the Constitution read as follows:
Article 20
‘1. The following rights shall be recognised and protected:
(a) the right freely to express and disseminate
thoughts, ideas and opinions orally, in writing or by
any other means of reproduction;
...
(d) the right to receive and communicate true
information by any means of dissemination ...
2. The exercise of these rights may not be restricted
by any prior censorship.
...
4. These freedoms shall be limited by respect for the
rights secured in this Part, by the provisions of the
implementing Acts and in particular by the right to
honour and to a private life and the right to control use
of one’s likeness and to the protection of youth and
children.’
Article 28
‘1. Everyone shall have the right to associate freely
... Freedom of association shall include the right to
form trade unions or to join a trade union of one’s
choosing, and the right for trade unions to establish
confederations and to set up or join international trade
union organisations. No one shall be obliged to join a
trade union.
...’

20 The
relevant provisions of the Labour Regulations
(approved by Royal Legislative Decree no. 1/1995 of 24
March 1995) read as follows:
Article 54 – Dismissal on disciplinary grounds
‘1. The employer may decide to terminate a contract
of employment by dismissing the employee for serious
and negligent failure to perform his or her obligations.
2. Non-compliance with contractual obligations shall
include:
...
(c) Verbal or physical attacks on the employer or
persons working in the company, or members of
their families living with them.’
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Article 55 para. 7
‘Justified dismissal shall entail the termination of
the contract without any right of compensation ...’

21 A.III.International
Relevant international instruments and practice
Labour Organisation
On 23 June 1971 the General Conference of the International Labour Organisation (‘ILO’) adopted Recommendation No. 143 concerning workers’ representatives,
of which Point 15 reads as follows:
‘(1) Workers’ representatives acting on behalf of a
trade union should be authorised to post trade union
notices on the premises of the undertaking in a place
or places agreed on with the management and to which
the workers have easy access.
(2) The management should permit workers’ representatives acting on behalf of a trade union to distribute news sheets, pamphlets, publications and other
documents of the union among the workers of the
undertaking.
(3) The union notices and documents referred to in
this Paragraph should relate to normal trade union
activities and their posting and distribution should not
prejudice the orderly operation and tidiness of the
undertaking.’

22 AtLabour
its 54th session, in June 1970, the International
Conference adopted a Resolution concerning
trade union rights and their relation to civil liberties. The
Conference explicitly listed the fundamental rights
essential for the exercise of freedom of association, in particular: (a) the right to freedom and security of person
and freedom from arbitrary arrest and detention; (b) freedom of opinion and expression and in particular freedom
to hold opinions without interference and to seek, receive
and impart information and ideas through any media
and regardless of frontiers; (c) freedom of assembly; (d)
the right to a fair trial by an independent and impartial
tribunal; and (e) the right to protection of the property of
trade unions.

23 Inassociation
1994 the ILO published a report entitled ‘Freedom of
and collective bargaining: Trade union rights
and civil liberties’. The relevant passages of that report
read as follows:
‘Part I. Freedom of association and protection
of the right to organize
Chapter II. Trade union rights and civil liberties
Introduction
...
24. The Declaration of Philadelphia ... officially
acknowledged the relationship between civil liberties
and trade union rights by proclaiming in article I(b)
that freedom of expression and of association are
essential to sustained progress and referring in article
II(a) to the fundamental rights which are an inseparable part of human dignity. Since then, this relationship
has been repeatedly affirmed and highlighted, both by
the ILO’s supervisory bodies and in the Conventions,
Recommendations and resolutions adopted by the
International Labour Conference.
...
27. The information available, in particular on the
nature of the complaints submitted to the Committee
on Freedom of Association, shows that the main difficulties encountered by trade union organizations and
their leaders and members relate to basic rights, in
particular to the right to security of the person, freedom of assembly, freedom of opinion and expression,
as well as the right to protection of trade union property and premises.
...
Freedom of opinion and expression
38. Another essential aspect of trade union rights is
the right to express opinions through the press or otherwise. The full exercise of trade union rights calls for
a free flow of information, opinions and ideas, and
workers, employers and their organizations should
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enjoy freedom of opinion and expression at their meetings, in their publications, and in the course of their
other activities. In cases in which the issue of a trade
union publication is subject to the granting of a licence,
mandatory licensing should not be subject to the mere
discretion of licensing authorities, nor should it be
used as a means of imposing prior restraint on the subject-matter of publications; in addition any application
for such a licence should be dealt with promptly ...
Measures of administrative control – for example, the
withdrawal of a licence granted to a trade union newspaper, the control of printing plants and equipment, or
the control of paper supply – should be subject to
prompt and independent judicial review.
39. An important aspect of freedom of expression is
the freedom of speech of delegates of workers’ and
employers’ organizations meetings, conferences and
reunions, and in particular to the International Labour
Conference.
...
43. The Committee considers that the guarantees set
out in the international labour Conventions, in particular those relating to freedom of association, can only
be effective if the civil and political rights enshrined in
the Universal Declaration of Human Rights and other
international instruments, notably the International
Covenant on Civil and Political Rights, are genuinely
recognized and protected. These intangible and universal principles, the importance of which the Committee wishes to emphasize particularly on the occasion of the 75th anniversary of the creation of the ILO
and the 50th anniversary of the Declaration of
Philadelphia, should constitute the common ideal to
which all peoples and all nations aspire.’

24 The
fifth edition (revised) of the Digest of decisions and
principles of the Committee on Freedom of Association of
the Governing Body of the International Labour Office,
published in 2006, contains a summary of the principles
formulated by that Committee in the context of individual or collective complaints concerning alleged violations
of trade union rights. The general principles concerning
freedom of opinion and expression include the following:
‘154. The full exercise of trade union rights calls for
a free flow of information, opinions and ideas, and to
this end workers, employers and their organizations
should enjoy freedom of opinion and expression at
their meetings, in their publications and in the course
of other trade union activities. Nevertheless, in
expressing their opinions, trade union organizations
should respect the limits of propriety and refrain from
the use of insulting language. (See the 1996 Digest,
para. 152; 304th Report, Case No.1850, para. 210;
306th Report, Case No.1885, para. 140; 309th Report,
Case No.1945, para. 67; 324th Report, Case No.2014,
para. 925; and 336th Report, Case No.2340, para. 652.)
155. The right to express opinions through the press
or otherwise is an essential aspect of trade union
rights. (See the 1996 Digest, para. 153; 299th Report,
Case No. 1640/1646, para. 150; 302nd Report, Case
No.1817, para. 324; 324th Report, Case No.2065, para.
131; 327th Report, Case No.2147, para. 865; 328th
Report, Case No. 1961, para. 42; 332nd Report, Case
No.2090, para. 354; and 333rd Report, Case No.2272,
para. 539.)
156. The right to express opinions without previous
authorization through the press is one of the essential
elements of the rights of occupational organizations.
(See the 1996 Digest, para. 154.)
157. The freedom of expression which should be
enjoyed by trade unions and their leaders should also
be guaranteed when they wish to criticize the government’s economic and social policy. (See the 1996
Digest, para. 155.)
...
163. The prohibition of the placing of posters stating
the point of view of a central trade union organization
is an unacceptable restriction on trade union activities.
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(See the 1996 Digest, para. 467.)
...
166. The publication and distribution of news and
information of general or special interest to trade
unions and their members constitutes a legitimate
trade union activity and the application of measures
designed to control publication and means of information may involve serious interference by administrative authorities with this activity. In such cases, the
exercise of administrative authority should be subject
to judicial review at the earliest possible moment. (See
the 1996 Digest, para. 161; 320th Report, Case
No.2031, para. 172; and 327th Report, Case No.1787,
para. 341.)
...
168. While the imposition of general censorship is
primarily a matter that relates to civil liberties rather
than to trade union rights, the censorship of the press
during an industrial dispute may have a direct effect
on the conduct of the dispute and may prejudice the
parties by not allowing the true facts surrounding the
dispute to become known. (See the 1996 Digest,
para. 163.)
169. When issuing their publications, trade union
organizations should have regard, in the interests of
the development of the trade union movement, to the
principles enunciated by the International Labour
Conference at its 35th Session (1952) for the protection
of the freedom and independence of the trade union
movement and the safeguarding of its fundamental
task, which is to ensure the social and economic wellbeing of all workers. (See the 1996 Digest, para. 165.)
170. In a case in which a trade union newspaper, in
its allusions and accusations against the government,
seemed to have exceeded the admissible limits of controversy, the Committee pointed out that trade union
publications should refrain from extravagance of language. The primary role of publications of this type
should be to deal with matters essentially relating to
the defence and furtherance of the interests of the
unions’ members in particular and with labour questions in general. The Committee, nevertheless, recognized that it is difficult to draw a clear distinction
between what is political and what is strictly trade
union in character. It pointed out that these two
notions overlap, and it is inevitable and sometimes
normal for trade union publications to take a stand on
questions having political aspects, as well as on strictly
economic or social questions. (See the 1996 Digest,
para. 166.)’

25 B.TheInter-American
Court of Human Rights
American Convention has a special additional protocol concerning economic, social and cultural rights, the
‘Protocol of San Salvador’. Adopted and opened for signature on 17 November 1988, it entered into force on 16
November 1999. Article 8 of that Protocol, entitled
‘Trade Union Rights’ reads as follows:
‘1. The States Parties shall ensure:
a. The right of workers to organize trade unions
and to join the union of their choice for the purpose
of protecting and promoting their interests. As an
extension of that right, the States Parties shall
permit trade unions to establish national
federations or confederations, or to affiliate with
those that already exist, as well as to form
international trade union organizations and to
affiliate with that of their choice. The States Parties
shall also permit trade unions, federations and
confederations to function freely;
b. The right to strike.
2. The exercise of the rights set forth above may be
subject only to restrictions established by law, provided
that such restrictions are characteristic of a democratic society and necessary for safeguarding public order
or for protecting public health or morals or the rights
and freedoms of others. Members of the armed forces
and the police and of other essential public services
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shall be subject to limitations and restrictions established by law.
3. No one may be compelled to belong to a trade
union.’

26 InCourtits emphasised
Advisory Opinion OC-5/85, the Inter-American
the fundamental nature of freedom of
expression for the existence of a democratic society, stressing among other things that freedom of expression was a
sine qua non for the development of trade unions. It found
as follows (paragraph 70 of the opinion):
‘Freedom of expression is a cornerstone upon which
the very existence of a democratic society rests. It is
indispensable for the formation of public opinion. It is
also a conditio sine qua non for the development of
political parties, trade unions, scientific and cultural
societies and, in general, those who wish to influence
the public. It represents, in short, the means that
enable the community, when exercising its options, to
be sufficiently informed. Consequently, it can be said
that a society that is not well informed is not a society
that is truly free.’

27 IV.
Elements of comparative law
Comparative law research has shown that the disciplinary powers of employers in the member states of the
Council of Europe are very diverse. There is a convergence of legal systems among the 35 countries examined:
they all provide for and organise employees’ freedom of
expression and trade union freedom, usually by means of
norms of constitutional value, or where that is not the
case, by legislative regulations. Employees serving as
representatives benefit from special protection to help
them discharge their duties. The regulations in all countries, in order to reconcile the exercise of this right with
the essential rights and freedoms of others, fix rules providing for penalties in cases of abuse of the right to freedom of expression. The powers vested in employers allow,
if necessary, for the exercise of disciplinary action against
an employee or staff member whose conduct can be characterised as improper exercise of his freedom of expression. The case law in such matters is consistent and
shows that there is a systematic examination of proportionality between the dismissal and the conduct on which
it is based.

28 ment
The domestic-law instruments provide for the punishof any conduct by an employee that is capable of
infringing the rights and freedoms of others.
The relevant rules may, firstly, be laid down by a Criminal Code, or by provisions concerning the possibility of
bringing an action to establish liability. In most cases,
criminal notions such as defamation, damage to honour
or reputation or insults will enable the person claiming to
be a victim of such infringement to bring proceedings to
establish the liability of the person who made the comments at issue.
Rules in Labour Codes or norms applicable to public
servants will also govern the exercise of freedom of
expression of staff members, and if necessary provide for
the punishment of any abuse. Similar limitations may be
imposed on public officials, whether or not they have ‘civil
servant’ status.

29 Disciplinary
authority is one of the essential prerogatives
of the employer, whether private or public. In this connection employers have a broad discretion to impose the
sanction that they consider the best adapted to the accusations against the employee; the scale of possible sanctions encompasses the power to dismiss a person who has
seriously compromised the interests of the company or
the public service. In parallel, this power of dismissal is
accompanied by a prohibition on dismissing employees
on grounds relating to trade union activity. A measure of
dismissal may be based on misconduct or on a legitimate
ground. In the first case it relates to a given – identified
– form of conduct. In the second, the conduct is considered in general terms.
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30 The
proportionality of a measure of dismissal in relation
to the conduct of the employee concerned underlies all
the legislation analysed.

31 The
applicable law in the States examined shows that
any abuse of the freedom of expression afforded to
employees or public servants is always regarded as a reprehensible fact capable of justifying disciplinary measures that could go as far as dismissal. For that purpose,
factual elements of an objective nature are taken into
account, such as: (i) the seriousness of the misconduct;
(ii) the characterisation of the comments, the extent of
their publication, and also certain subjective elements.
The latter include the personal situation of the employee,
any abuse of freedom of expression and the question
whether the conduct falls outside ‘normal’ trade union
activity.

32 Inandallallow
the countries studied, the general rules are clear
the employee’s right to freedom of expression
to be balanced against the rights and prerogatives of the
employer. Their implementation is more problematic,
since a restriction on a fundamental right can only be
accepted if, having regard to the measure decided, it is
proportionate to the aim pursued. Only through a caseby-case approach is it possible to grasp the substance of
the jurisprudential solution adopted in each type of situation.

33 The
law
I. Alleged violation of Article 10 of the Convention,
read in the light of Article 11
The applicants, who are members of the executive committee of the trade union NAA, complained that they had
been dismissed on account of the content of the union’s
newsletter of March 2002. They claimed that the company P had not verified their individual level of participation and personal responsibility. They alleged that they
had been dismissed by way of reprisal for the union’s
demands and that the allegedly offensive content of the
newsletter had served as a pretext. They took the view
that the cartoons and two articles in question had not
overstepped the limits of admissible criticism under Article 10 of the Convention, because the impugned expressions had been used in a jocular spirit and not with any
intent to insult.
The applicants relied on Articles 10 and 11 of the Convention, which read as follows:
Article 10
‘1. Everyone has the right to freedom of expression.
This right shall include freedom to hold opinions and
to receive and impart information and ideas without
interference by public authority ...
2. The exercise of these freedoms, since it carries
with it duties and responsibilities, may be subject to
such formalities, conditions, restrictions or penalties
as are prescribed by law and are necessary in a democratic society ... for the protection of health or morals,
for the protection of the reputation or rights of others
...’
Article 11
‘1. Everyone has the right to freedom of peaceful
assembly and to freedom of association with others,
including the right to form and to join trade unions for
the protection of his interests.
2. No restrictions shall be placed on the exercise of
these rights other than such as are prescribed by law
and are necessary in a democratic society ... for the
protection of health or morals or for the protection of
the rights and freedoms of others ...’

34 A.In The
Chamber judgment
its judgment of 8 December 2009, after reiterating
that freedom of expression constituted one of the essential foundations of a democratic society, the Chamber
indicated that such freedom was subject to exceptions,
which had to be construed strictly; and the necessity of
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any exception had to be justified by a pressing social
need. In the present case, the interference had been ‘prescribed by law’ and pursued a legitimate aim, namely the
protection of the reputation or rights of others. In order to
ascertain whether that interference had been necessary
in a democratic society, the Court had to refer to the particular context of the dispute, in which proceedings had
been brought by the applicants against their employer in
the employment courts. Whilst taking the view that if a
trade union was unable to express its ideas freely it
would become meaningless and pointless, the Chamber
noted in the present case that the Spanish courts had
balanced the conflicting interests, in the light of domestic
law, and had concluded that the applicants had transgressed the permissible limits of the right to criticise. The
decisions given by the domestic courts could not therefore be regarded as unreasonable or arbitrary. Accordingly, the Chamber found that there had been no violation of Article 10 of the Convention. In addition, it took
the view that no separate question arose under Article
11 of the Convention.

35 B.1. The
The parties’ submissions
applicants
The applicants pointed out that their employer, the company P, had refused to recognise them as salaried workers and to calculate the corresponding social-security contributions, even though that status had been
acknowledged by the courts. They took the view that the
Chamber had failed to take sufficiently into consideration their trade union’s long and complex dispute with
their employer and with an association of non-salaried
deliverymen created and supported by the company, to
which the two witnesses mentioned in the union newsletter belonged.

36 The
applicants submitted that from April 2001, after the
workers belonging to the union NAA had refused to
waive the rights recognised by the courts, the company P
had decided to punish them by way of a substantial pay
cut. They thus took the view that the trade union
newsletter that gave rise to the present case had to be
seen in its context, namely one of harassment and systematic pressure by the employer and the association of
non-salaried workers that it had created, in order to prevent the proliferation of workers’ demands and to persuade them to waive their judicially recognised rights.
The applicants alleged that P’s head of human resources
had tried to buy the services of certain trade union members in order to persuade other deliverymen to refrain
from asserting their rights. The human resources manager had allegedly offered them cash in return for those
services, and the association of non-salaried deliverymen,
to which witnesses A and B belonged, had thus become
the employer’s accomplice. The final result was not only
the dismissal without compensation of the applicants, the
only salaried deliverymen who had not waived their
rights, but also the disbanding of the trade union. The
applicants took the view that there had therefore been a
violation of the freedoms enshrined in Articles 10 and 11
of the Convention.

37 The
applicants argued that the cartoon on the cover of
the trade union newsletter, like the two impugned articles, was intended to be critical and to provide information about the salary demands before the employment
tribunal and about the conduct of the members of the
association of non-salaried deliverymen. The use of a
satirical drawing and expressions, which might have
been regarded as crude or shocking, had in no way
referred to the personal or private sphere of the persons
in question, but to their role in the dispute at issue.
There had been no personal attack in the burlesque and
clearly ironical tone employed, inspired as it was by an
animus jocandi, not an animus iniurandi.

38 The
applicants pointed out that the articles and drawings were not signed and concerned a debate in exclu-
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sively employment and trade union matters, conducted
via the union’s medium of communication. It was thus
arbitrary to consider that its members had all been personally responsible for this publication, resulting in
either disciplinary liability of a collective nature or a
patently illegal action, requiring the dissolution of the
trade union within the company by dismissing its
founder members in breach of Article 11 of the Convention.

39 The
applicants noted, lastly, that even if it were argued
that the criticisms in the union newsletter had impugned
the fundamental right of others to their honour and reputation, the imposition of a penalty such as dismissal
went beyond the legitimate protection of that right and
was disproportionate to the aim pursued.

40 2.(a)The
government
Facts
The government pointed out, in response to the applicants’ claims in their request for referral to the Grand
Chamber, that the ‘union trusties’ criticised in the
newsletter were not workers whom the employer had
‘released from the obligation to work’ in exchange for
‘conduct favourable to the company’ and stressed that
they were not financed by the employer and that the
granting of time off without loss of wages for representatives to discharge their union duties was a statutory
requirement (under Article 68 of the Labour Regulations).

41 (b)TheComplaint
under Article 10 of the Convention
government accepted that interference with freedom
of expression could also occur in the context of a relationship under private law; however, in that case there
was no direct interference by the State with the applicants’ freedom of expression but, potentially, a failure to
discharge its positive obligations to protect that freedom.

42 The
government pointed out that the possibility of terminating a contract of employment in the event of
attacks on the employer or workers was prescribed by
law and pursued a legitimate aim: the protection of the
reputation of others. The Spanish courts had considered
that the applicants had gone beyond the limits inherent
in the exercise of their freedom of expression, to the
extent of damaging the reputation of the employer and of
other workers. The comments had not been published in
the media but in the confined environment of a company,
and concerned individuals working there, namely the
human resources manager and work colleagues, that is
to say persons with no public duties. The extent of acceptable criticism when directed against a private individual
was narrower than that directed against authorities or
public institutions (contrast Dink v Turkey, nos. 2668/07,
6102/08, 30079/08, 7072/09 and 7124/09, paragraph 133,
14 September 2010, unreported). That context had
aggravated the damage caused by the newsletter to the
reputations of the persons concerned, since all its potential addressees knew the individuals who were criticised
or caricatured.

43 The
applicants had expressed themselves via a written
medium (not in the context of a verbal and spontaneous
exchange of opinions) with a general circulation inside
the company, using the union newsletter and noticeboard. It was therefore a well thought-out act on the part
of the applicants, who had been fully aware of the consequences of their actions and the manner in which the reputation of others could be harmed.
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the company for which the applicants worked. Moreover,
they had not contributed to a debate on union policy or
matters affecting all the workers in the company, but had
been expressed in reaction to those who had testified
against the applicants in judicial proceedings in which
they had legitimately asserted their individual rights.

45 The
Spanish courts had taken the view that any legitimate criticism the document may have contained had
been expressed through coarse insults, pejoratively suggesting that the persons concerned had given ‘sexual
favours’ in return for another type of favour, and describing them as ‘thieves’. In Lindon, Otchakovsky-Laurens
and July v France ([GC], nos. 21279/02 and 36448/02,
(2007) 46 EHRR 761), the Court had found that freedom
of expression did not protect similar comments concerning a public figure in politics; this was all the more true
where the comments concerned private individuals.

46 Asallyregards
the caricatures, the present case was materidifferent from that of Vereinigung Bildender Künstler
v Austria (no. 68354/01, (2007) 47 EHRR 189). Here there
was no formation of a democratic public opinion
expressed through art, but remarks in the context of
employer-employee relations.

47 The
government took the view, relying on Constantinescu
v Romania (no. 28871/95, (2000) 33 EHRR 817, paragraphs 72–75), that the existence of damage to the reputation of others, in the exercise by the applicants of their
freedom of expression, could not be regarded as justified
by their union activity. The restrictions on freedom of
expression under Article 10 para. 2 were also applicable to union representatives.

48 The
government observed that the nature and severity
of the punishment was also to be taken into account in
assessing the proportionality of the interference under
Article 10 of the Convention. In the Nafria judgment,
cited above, the Court had considered that, even though
a dismissal had serious consequences for the employment
relationship of a worker who had overstepped the acceptable limits of criticism, in assessing the proportionality
of the interference it was necessary to take into account
all the circumstances of the particular case. In the present case, the Spanish courts had assessed direct damage caused to the reputation of the persons mentioned in
the union newsletter, through coarse and insulting comments and images. Even if the applicants’ opinions could
be regarded as legitimate, they had been expressed in a
gratuitously offensive manner, being in written form and
deliberate.

49 The
government therefore concluded that the interference in question had been justified by the pursuit of a
legitimate aim that was proportionate to that aim.

50 (c)In the
Complaint under Article 11 of the Convention
government’s submission, this complaint lacked
separate substance and had to be examined jointly with
the Article 10 complaint. In reality, the applicants
seemed to be arguing that the expressions which had led
to the termination of their contracts of employment had
to be assessed in the context of their union activities. The
right to form or join a trade union had not, however, been
affected by the employer’s decision, confirmed by the
courts; what had to be examined in this case was the
extent of or limits to union representatives’ freedom of
expression.

51 The
freedom recognised in Article 11 of the Convention
44 Asgovernment
regards the content of the applicants’ comments, the
imposed positive obligations of protection on the State,
argued that there had been no opinion or
including those relating to the possibility of expressing
analysis dealing with matters of general interest (contrast Fuentes Bobo v Spain, no. 39293/98, (2000) 31
EHRR 1115) but, as in the case of Nafria v Spain (no.
46833/99, (2002) 36 EHRR 638), the comments had been
made in the context of a strictly professional dispute with

personal opinions. However, a breach of those positive
obligations would exist only where freedom of association
was affected (see, in particular, Gustafsson v Sweden,
(1996) 22 EHRR 409, paragraph 52). The applicants had
not proved that the purpose of the dismissal decision had
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been to take reprisals against a particular trade union as
opposed to others. The offending newsletter had simply
criticised the testimony of certain union representatives
in disputes that had affected the applicants individually,
and had compared that testimony to sexual favours or
theft. There had thus been no violation of the right to
freedom of association but there was an issue concerning
the extent of and limits to union representatives’ freedom
of expression that had to be examined only under Article 10 of the Convention.

52 1.C. Provision
The Court’s assessment
applicable to the present case
1734, 1735

The Court notes from the outset that the facts of the present case are such that the question of freedom of expression is closely related to that of freedom of association in
a trade union context. It reiterates in this connection that
the protection of personal opinions, as secured by Article
10, is one of the objectives of freedom of assembly and
association as enshrined in Article 11 (see Ezelin v
France (1991) 14 EHRR 362, paragraph 37, and Barraco
v France, no. 31684/05, paragraph 27, ECHR 2009. The
parties have, moreover, submitted arguments in respect
of both of those provisions.
It should be noted, however, that the applicants’ complaint mainly concerns their dismissal for having, as
members of the executive committee of a trade union,
published and displayed the articles and cartoons in
question. In addition, the domestic courts did not find it
established that the applicants had been dismissed as a
result of belonging to that trade union. The courts
referred to the exercise of the right to freedom of expression in the context of labour relations and noted that this
right was not unlimited, on account of the specific features of labour relations that had to be taken into consideration. Furthermore, the High Court of Justice of
Catalonia found that the dismissal of two other salaried
deliverymen had been in breach of Article 54 paras. 1 and
2(c) of the Labour Regulations, because they had been on
sick leave at the time of the publication and distribution
of the newsletter in question. This meant that they could
not be regarded as having participated in the publication
and distribution of the newsletter, or therefore, as being
jointly liable for the damage caused thereby to the dignity of the persons concerned. The employment tribunal
incidentally took note of the fact that they were still
members of the trade union in question (see paragraph
15 above). This confirms that the applicants’ trade union
membership did not play a decisive role in their dismissal.
The Court therefore finds it more appropriate to examine the facts under Article 10, which will nevertheless be
interpreted in the light of Article 11 (see Women On
Waves and others v Portugal, no. 31276/05, paragraph 28,
3 February 2009, unreported).

53 2.theCompliance
with Article 10 of the Convention, read in
light of Article 11
1734, 1735

(a) General principles in matters of freedom of expression
Freedom of expression constitutes one of the essential
foundations of a democratic society and one of the basic
conditions for its progress and for each individual’s selffulfilment. Subject to para. 2 of Article 10, it is applicable
not only to ‘information’ or ‘ideas’ that are favourably
received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb.
Such are the demands of pluralism, tolerance and broadmindedness without which there is no ‘democratic society’. As set forth in Article 10, this freedom is subject to
exceptions, which must, however, be construed strictly,
and the need for any restrictions must be established
convincingly (see, among other authorities, Lindon,
Otchakovsky-Laurens and July, cited above). Moreover,
Article 10 protects not only the substance of the ideas
and information expressed but also the form in which
they are conveyed (see De Haes and Gijsels v Belgium,
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(1997) 25 EHRR 1, paragraph 48).

54 Account
must nevertheless be taken of the need to strike
the right balance between the various interests involved.
Because of their direct, continuous contact with the realities of the country, a State’s courts are in a better position than an international court to determine how, at a
given time, the right balance can be struck. For this reason, in matters under Article 10 of the Convention, the
Contracting States have a certain margin of appreciation
in assessing the necessity and scope of any interference
in the freedom of expression protected by that Article (see
Tammer v Estonia, no. 41205/98, (2001) 37 EHRR 857,
paragraph 60, and Pedersen and Baadsgaard v Denmark
[GC], no. 49017/99, (2004) 42 EHRR 486, paragraph 68),
in particular when a balance has to be struck between
conflicting private interests.

55 However,
that margin goes hand in hand with European
supervision, embracing both the legislation and the decisions applying it, even those given by an independent
court (see, mutatis mutandis, Peck v United Kingdom, no.
44647/98, (2003) 36 EHRR 719, paragraph 77, and
Karhuvaara and Iltalehti v Finland, no. 53678/00, (2004)
41 EHRR 1154, paragraph 38). The Court’s task in exercising its supervisory function is not to take the place of
the national authorities but rather to review, in the light
of the case as a whole, whether the decisions they have
taken pursuant to their power of appreciation can be reconciled with the Convention provisions relied upon (see
Bladet Tromsø and Stensaas v Norway [GC], no.
21980/93, (1999) 29 EHRR 125, paragraph 60; Petrenco v
Moldova, no. 20928/05, [2011] EMLR 77, paragraph 54,
30 March 2010; Polanco Torres and Movilla Polanco v
Spain, no. 34147/06, paragraph 41, 21 September 2010;
and Petrov v Bulgaria (dec.), no. 27103/04, 2 November
2010).

56 The
Court takes the view that the members of a trade
union must be able to express to their employer their
1734, 1735

demands by which they seek to improve the situation of
workers in their company. In this respect, the Court notes
that the Inter-American Court of Human Rights, in its
Advisory Opinion OC-5/85193, emphasised that freedom
of expression was ‘a conditio sine qua non for the development of ... trade unions’ (see paragraph 26 above; see
also paragraph 24 and in particular point 155 cited
therein). A trade union that does not have the possibility
of expressing its ideas freely in this connection would
indeed be deprived of an essential means of action. Consequently, for the purpose of guaranteeing the meaningful and effective nature of trade union rights, the
national authorities must ensure that disproportionate
penalties do not dissuade trade union representatives
from seeking to express and defend their members’ interests. Trade-union expression may take the form of news
sheets, pamphlets, publications and other documents of
the trade union whose distribution by workers’ representatives acting on behalf of a trade union must therefore be authorised by the management, as stated by the
General Conference of the International Labour Organisation in its Recommendation No. 143 of 23 June 1971
(see paragraph 21 above).

57 Inbalance
the present case, the Spanish courts were required to
the applicants’ right to freedom of expression, as
1734, 1735

guaranteed by Article 10 of the Convention, against the
right to honour and dignity of Mr G, Mr A and Mr B (see
paragraphs 15–18 above) in the context of an employment relationship. Article 10 of the Convention does not
guarantee an unlimited freedom of expression and the
protection of the reputation or rights of others, in the present case the reputation of the persons targeted in the
drawings and texts at issue, constitutes a legitimate aim
permitting a restriction of that freedom of expression. If
the reasoning of the domestic courts’ decisions concern-
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ing the limits of freedom of expression in cases involving
a person’s reputation is sufficient and consistent with the
criteria established by the Court’s case law, the Court
would require strong reasons to substitute its view for
that of the domestic courts (see MGN Ltd v United Kingdom, [2011] ECHR 39401/04, paragraphs 150 and 155,
18 January 2011).
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annulling their dismissal. The Court’s task is therefore to determine whether, in the light of the case as a
whole, the sanction imposed on the applicants was proportionate to the legitimate aim pursued and whether
the reasons given by the national authorities to justify
it were ‘relevant and sufficient’ (see Fuentes Bobo,
cited above, paragraph 44).

58 (b)cle Positive
obligations of the respondent State under Arti- 64 (i) Whether the applicants’ comments could be regarded
10 of the Convention, read in the light of Article 11
as harmful to the reputation of others
The Court observes that, under Article 1 of the Convention, the contracting parties ‘shall secure to everyone
within their jurisdiction the rights and freedoms defined
in ... [the] Convention’. As the Court found in the case of
Marckx v Belgium ((1979) 2 EHRR 330, paragraph 31;
see also Young, James and Webster v United Kingdom,
[1981] IRLR 408, paragraph 49), in addition to the primarily negative undertaking of a State to abstain from
interference in the rights guaranteed by the Convention,
‘there may be positive obligations inherent’ in those
rights.

59 the
This is also the case for freedom of expression, of which
genuine and effective exercise does not depend
1734, 1735

merely on the State’s duty not to interfere, but may
require positive measures of protection, even in the
sphere of relations between individuals. In certain cases
the State has a positive obligation to protect the right to
freedom of expression, even against interference by private persons (see Fuentes Bobo, cited above, paragraph 38; Özgür Gündem v Turkey, [2000] ECHR
23144/93, paragraphs 42–46; and Dink, cited above, paragraph 106).

The Court observes that the domestic courts examined
whether the fundamental rights relied upon by the applicants had been breached; if there had been a breach,
their dismissals would have been declared null and void.
The courts observed that there had been no interference
with the right to trade union freedom, since the dismissals had been the result of the actual content of the
offending newsletter and not the applicants’ membership
of the union NAA.

65 Moreover,
the domestic courts referred to the exercise of
the right to freedom of expression in the context of labour
relations and noted that this right was not unlimited; the
specific features of labour relations had to be taken into
account. Barcelona employment tribunal no. 17 thus
found that the cartoon and speech bubbles on the cover of
the union newsletter, together with the articles inside it,
were offensive and impugned the respectability of the
persons concerned, as they overstepped the limits of freedom of expression and information, damaging the honour and dignity of the human resources manager and two
workers, and tarnishing the image of the company P (see
paragraph 15 above).

66 Tobunal
arrive at that conclusion, Barcelona employment tri60 applicants,
In the present case, the measure complained of by the
no. 17 carried out a detailed analysis of the facts
namely their dismissal, was not taken by
in dispute and, in particular, the context in which the
a State authority but by a private company. Following
the publication of the trade union newsletter of March
2002 and the expressions contained therein, the disciplinary measure of dismissal for serious misconduct
was taken against the applicants by their employer
(see paragraph 14 above) and confirmed by the domestic courts. The applicants’ dismissal was not the result
of direct intervention by the national authorities. The
responsibility of the authorities would nevertheless be
engaged if the facts complained of stemmed from a
failure on their part to secure to the applicants the
enjoyment of the right enshrined in Article 10 of the
Convention (see, mutatis mutandis, Gustafsson, cited
above, paragraph 45).

61 priate
In those circumstances, the Court finds that it is approto examine the present applications in terms of the
1734, 1735

positive obligations of the respondent State under Article 10, in the light of Article 11. The Court will therefore
ascertain whether, in the present case, the Spanish judicial authorities, in dismissing the applicants’ claims, adequately secured their right to freedom of expression in
the context of labour relations.

62 Whilst
the boundary between the State’s positive and
negative obligations under the Convention does not lend
itself to precise definition, the applicable principles are,
nonetheless, similar. In both contexts regard must be had
in particular to the fair balance that has to be struck
between the competing interests of the individual and of
the community as a whole, subject in any event to the
margin of appreciation enjoyed by the State (see Karhuvaara and Iltalehti, cited above, paragraph 42).

applicants had published the newsletter. The Court does
not see any reason to call into question the findings thus
made by the domestic courts to the effect that the drawing and two articles in question were offensive and capable of harming the reputation of others.

67 Inexpressed
this connection it should be noted that the applicants
themselves through a cartoon showing the
1734, 1735

human resources manager, G, sitting behind a desk
under which a person on all fours could be seen from
behind, together with A and B, workers’ representatives,
who were watching the scene while waiting to take their
turn to satisfy the manager. The accompanying speech
bubbles were sufficiently explicit. As to the two articles
(see paragraph 15 above), they contained explicit accusations of ‘infamy’ against A and B, denouncing them for
‘selling’ the other workers and for forfeiting their dignity
in order to keep their posts. The accusations were
expressed in vexatious and injurious terms for the persons concerned. The Court reiterates that a clear distinction must be made between criticism and insult and
that the latter may, in principle, justify sanctions (see,
mutatis mutandis, Skalka v Poland, no. 43425/98, (2003)
38 EHRR 1, paragraph 34). The Court further refers to
the general principles concerning freedom of opinion and
expression in the fifth edition (revised) of the Digest of
decisions and principles of the Committee on Freedom of
Association of the Governing Body of the International
Labour Office, and in particular point 154 according to
which ‘in expressing their opinions, trade union organizations should respect the limits of propriety and refrain
from the use of insulting language’ (see paragraph 24
above).

68 Inthatthethelight
of the foregoing, the Court takes the view
63 (c)As Application
of those principles to the present case
grounds given by the domestic courts were conthe Court noted above (see paragraph 61 above),
sistent with the legitimate aim of protecting the reputa1734, 1735

the principal question in the present case is whether
the respondent State was required to guarantee
respect for the applicants’ freedom of expression by

tion of the individuals targeted by the cartoon and texts
in question, and that the courts’ conclusion that the
applicants had overstepped the limits of admissible crit-
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icism in labour relations cannot be regarded as
unfounded or devoid of a reasonable basis in fact.

69 (ii)
Whether the sanction of dismissal was proportionate
to the degree of seriousness of the impugned remarks
It remains to be ascertained whether the sanction
imposed on the applicants by their employer, namely
their dismissal, was proportionate in relation to the circumstances of the case.

70 Inlaraddressing
this question, the Court will take particuaccount of the wording used in the cartoon and arti1734, 1735

cles in question and of the professional context in which
they appeared.

71 The
Court first notes that the impugned remarks were
expressed in a particular context. Proceedings had been
1734, 1735

brought in the employment tribunals by the applicants,
members of a trade union, against their employer. In
those proceedings the non-salaried deliverymen, A and
B, had testified in favour of the company P and therefore
against the applicants (see paragraph 11 above). The cartoon and articles were thus published in the newsletter of
the trade union workplace branch to which the applicants belonged, in the context of a dispute between the
applicants and the company P. Nevertheless, they did
contain criticism and accusations, not directly against the
company but against the two non-salaried deliverymen
and the human resources manager. The Court reiterates
in this connection that the extent of acceptable criticism
is narrower as regards private individuals than as
regards politicians or civil servants acting in the exercise
of their duties (contrast Lingens v Austria, (Application
9815/82) (1986) 8 EHRR 407, paragraph 42, and Nikula
v Finland, no. 31611/96, (2002) 38 EHRR 944, paragraph 48).

[2011] IRLR 945

professional environment. They endorsed the penalties
imposed by the employer, finding that they were not disproportionate to the legitimate aim pursued, namely the
protection of the reputation of Mr G, Mr A and Mr B in
such a context. They further found that the conduct in
question had not directly fallen within the applicants’
trade union activity but had, on the contrary, offended
against the principle of good faith in labour relations and
had fallen short of the minimum requirements for coexistence in a professional environment (see paragraph 15
above). Lastly, the courts made extensive reference in the
present case to the Constitutional Court’s case law concerning the right to freedom of expression in labour relations and establishing that it was not unlimited. In the
Court’s opinion, the conclusions reached by the domestic
courts cannot be regarded as unreasonable. In this connection, it notes that, in addition to being insulting, the
cartoon and texts in issue were intended more as an
attack on colleagues for testifying before the courts than
as a means of promoting trade union action vis-à-vis the
employer.

75 rial
Moreover, an examination of the comparative-law mateavailable to the Court reveals that employers generally enjoy broad discretion in determining the sanction
that is best adapted to accusations against an employee;
the scale of possible sanctions encompasses the power to
dismiss a person who has seriously compromised the
interests of the company. In the countries examined, the
domestic legislation seeks to reconcile the employee’s
right to freedom of expression with the employer’s rights
and prerogatives, requiring in particular that a dismissal
measure be proportionate to the conduct of the employee
against whom it is taken (see paragraphs 27 and 30–31
above). The homogeneity of European legal systems in
this area is a relevant factor in balancing the various
rights and interests at stake in the present case.

76 The
Court observes that, in order to be fruitful, labour
relations must be based on mutual trust. As the employ1734, 1735

72 content
The Court does not share the government’s view that the
of the impugned articles did not concern any mat1734, 1735

ment tribunal rightly found, even if the requirement to act
in good faith in the context of an employment contract does
not imply an absolute duty of loyalty towards the employer
or a duty of discretion to the point of subjecting the worker
to the employer’s interests, certain manifestations of the
right to freedom of expression that may be legitimate in
other contexts are not legitimate in that of labour relations
(see, mutatis mutandis, Vogt v Germany, (1995) 21 EHRR
205, paragraphs 51 and 59). Moreover, an attack on the
respectability of individuals by using grossly insulting or
offensive expressions in the professional environment is,
on account of its disruptive effects, a particularly serious
form of misconduct capable of justifying severe sanctions.

ter of general interest (see paragraph 44 above). The publication at issue took place in the context of a labour dispute inside the company to which the applicants had
presented certain demands. The primary role of publications of this type ‘should be to deal with matters essentially relating to the defence and furtherance of the interests of the unions’ members in particular and with labour
questions in general’ (see paragraph 24 above, in particular point 170 of the International Labour Office Digest
cited). The debate was therefore not a purely private one;
it was at least a matter of general interest for the workers of the company P (see, mutatis mutandis, Fressoz and
Roire v France [GC], no. 29183/95, (1999) 31 EHRR 28,
paragraph 50, ECHR 1999-I, and Boldea v Romania, no.
19997/02, paragraph 57, ECHR 2007-II).

77 This
leads the Court to find that, in the particular circumstances of the present case, the measure of dismissal

73 That
being said, the existence of such a matter cannot
justify the use of offensive cartoons or expressions, even

taken against the applicants was not a manifestly disproportionate or excessive sanction capable of requiring
the State to afford redress by annulling it or by replacing it with a more lenient measure.

1734, 1735

in the context of labour relations (see paragraph 24
above, point 154 of the Digest cited). Moreover, the
remarks did not constitute an instantaneous and ill-considered reaction, in the context of a rapid and spontaneous
oral exchange, as is the case with verbal exaggeration. On

the contrary, they were written assertions, published in a
quite lucid manner and displayed publicly on the premises
of the company P (compare Nafria, cited above, paragraph 41).

74 The
domestic courts took all these factors into account in
dealing with the action brought by the applicants. They
carried out an in-depth examination of the circumstances
of the case and a detailed balancing of the competing
interests at stake, taking into account the limits of the
right to freedom of expression and the reciprocal rights
and obligations specific to employment contracts and the

78 (iii)
Conclusion
In those circumstances, the Court finds that the respondent State has not failed to fulfil its obligations in respect
of the applicants under Article 10 of the Convention,
read in the light of Article 11.

79 read
Accordingly, there has been no violation of Article 10,
in the light of Article 11.
For these reasons, the court holds, by 12 votes to five,
that there has been no violation of Article 10 of the Convention, read in the light of Article 11.
Done in English and in French, and delivered at a public hearing in the Human Rights Building, Strasbourg,
on 12 September 2011.
Vincent Berger Jurisconsult
Nicolas Bratza President
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In accordance with Article 45 para. 2 of the Convention
and Rule 74 para. 2 of the Rules of Court, the separate
opinion of Judges Tulkens, David Thór Björgvinsson,
Jociene, Popovic and Vucinic is annexed to this judgment.
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trade union membership did not play a decisive role in
their dismissal’ (ibid, second sub-paragraph).

4

JOINT DISSENTING OPINION OF JUDGES
TULKENS, DAVÍD THÓR BJÖRGVINSSON,
JOCIENE, POPOVIC AND VUCINIC
(Translation)
We do not share the majority’s decision to the effect
that there has not been, in the present case, a violation of
Article 10 of the Convention, read in the light of Article
11. Through the specific circumstances of this case, some
major questions of principle are raised in terms of the
substance and extent of freedom of expression in the context of labour relations and the freedom of expression of
trade unions.
We will first briefly summarise the facts, as they are
important for an understanding of the scope and significance of the issues.
The applicants were employed as delivery workers for
an industrial bakery company. They had brought proceedings against that company before employment tribunals seeking recognition of their status as salaried
workers (rather than self-employed or non-salaried delivery workers), in order to be covered by the corresponding
social-security regime. Representatives of a committee of
non-salaried delivery workers in the company had testified against the applicants in those proceedings. In 2001
the applicants set up the trade union NAA (Nueva alternativa asamblearia) to defend their interests and those
of the other delivery staff who were under pressure from
the company to renounce their claim to salaried status,
which had been acknowledged by the employment tribunals. The applicants were not trade union representatives, in view of the fact that at the time of the dismissals
there had not been any elections in the company since
1991, but they were on the executive board of the trade
union NAA and the first applicant was a trade union officer.
The May 2002 issue of the trade union’s newsletter
reported on a judgment given in April 2002 by Barcelona
employment tribunal no. 13, which had upheld the applicants’ claims, ordering the company to pay them certain
sums in respect of salaries owed to them. The cover of the
newsletter showed a satirical caricature of the company’s
human resources manager receiving sexual gratification
in return for favours granted to certain workers. The
newsletter contained two articles that virulently criticised two individuals who worked for the same company
but represented a committee of non-salaried workers,
accusing them of ‘selling the other workers and forfeiting
their dignity in order to keep their posts’.
On 3 June 2002 the applicants were summarily dismissed on grounds of serious misconduct, namely for
impugning the reputations of the individuals in question,
under Article 54 para. 1 of the Labour Regulations, which
provided for the termination of a contract of employment
where an employee was guilty of serious and negligent
failure to perform his or her contractual obligations.
Under Article 54 para. 2(c) serious misconduct was constituted by ‘[v]erbal or physical attacks on the employer
or persons working in the company, or members of their
families living with them’. Their trade union NAA was
also disbanded.
The Court rightly observes from the outset that ‘the facts
of the present case are such that the question of freedom
of expression is closely related to that of freedom of association in a trade union context’ (paragraph 52 of the
judgment, first sub-paragraph). However, it subsequently
follows a different course and brushes aside, somewhat
artificially, the trade union dimension of the case. It
endorses the position of the domestic courts, which ‘did
not find it established that the applicants had been dismissed as a result of belonging to that trade union’ and
confirms, albeit with a slight nuance, ‘that the applicants’

5

6

7

8
9

The Court thus chooses to examine the case mainly from
the angle of Article 10 of the Convention, even though it
explains that this provision will be interpreted in the
light of Article 11 1. However, the approach thus
announced proves in practice to be illusory, or even theoretical. Both in assessing the facts and in balancing the
interests at stake, the majority give scant consideration
to the fact that the applicants were members of a trade
union, or that they were expressing professional and
employment-related claims. In addition, the dispute in
question lay at the very heart of a debate concerning
trade union freedom, since the dispute was not only
between a trade union and an employer, but also between
two trade unions.
The right to trade union freedom cannot be dissociated
from the right to freedom of expression and information.
Moreover, in turn, trade union freedom of expression is
unanimously regarded as an essential and indispensable
aspect of the right of association, it being a prerequisite
to the fulfilment of the goals of associations and trade
unions, as is quite clear from the documents of the International Labour Organisation and the case law of the
Inter-American Court of Human Rights cited by the
Grand Chamber as relevant material (paragraphs 21 et
seq of the judgment). As M O’Boyle has commented,
‘freedom of speech can be seen as the oxygen which gives
associative rights their vitality’ 2. We share the view that
‘since trade unions play an important role, in that they
express and defend ideas of public interest in professional
and employment-related matters, their freedom to put
forward opinions warrants a high degree of protection’3.
Whilst it is not submitted that the cause of the dismissals
lay in the applicants’ trade union membership, there is
no doubt that the cartoon and impugned articles in the
union newsletter had a trade union connotation and thus
had to be assessed in the light of the ongoing industrial
dispute in the company and the context in which they
had been published.
Admittedly, there has not yet been any specific Convention case law associating trade union freedom, in terms of
‘a right, in order to protect [its members’] interests, that
the trade union should be heard’ 4, with freedom of
expression. We believe, however, that the case law applicable to freedom of expression in a media context may be
applied, mutatis mutandis and with all the necessary
precautions, to cases like the present one. A function similar to the ‘watchdog’ role of the press is performed by a
trade union, which acts on behalf of the company’s workers to protect their occupational and employment-related
interests. In the Vides Aizsardzibas Klubs v Latvia judgment of 27 May 2004, the Court extended to environmental protection groups the privileged status afforded
to the press. This was also the case for associations in the
Mamère v France (2006) 49 EHRR 1075.
That being said, it is obvious that freedom of expression
in general, like that of trade unions in particular, is not
unlimited and is subject to the same limitations and
restrictions as are necessary in a democratic society.
In the light of Article 10 of the Convention, the case must
be examined in terms of the positive obligations that may
have to be fulfilled by the respondent State in order to
secure to the applicants the enjoyment of their right to
freedom of expression, as the measure disputed by the
applicants, namely their dismissal, was not taken by a
governmental authority but by a private company. The
question is whether the disciplinary sanction imposed on
the applicants, namely dismissal for serious misconduct,
leading to the immediate and final loss of their jobs, met
a ‘compelling social need’ and was proportionate to the
legitimate aim pursued and whether the reasons given
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by the domestic authorities to justify it were ‘relevant
and sufficient’. We do not believe so, although we
acknowledge, as the legitimate aim, the need to protect
the reputation or rights of others.

that the offending caricatures and articles ‘did not constitute an instantaneous and ill-considered reaction, in
the context of a rapid and spontaneous oral exchange, as is
the case with verbal exaggeration. On the contrary, they

10 Inrightbalancing
the right to freedom of expression with the
to honour and reputation of the individuals con-

were written assertions, published in a quite lucid manner
and displayed publicly on the premises of the company P’

cerned, the Court uses, in their entirety and almost word
for word, the findings of the domestic courts, which, without taking Article 10 of the Convention into account, took
the view that the cartoon and articles in question were
offensive and impugned the respectability of the individuals and company concerned (see paragraph 65 of the
judgment). At no point does the Court examine in concreto whether the cartoon and articles overstepped the
bounds of remarks that ‘shock, offend and disturb’ and
that are protected by Article 10 of the Convention as an
expression of pluralism, tolerance and broadmindedness,
without which there is no democratic society. It is precisely when ideas shock and offend that freedom of
expression is most precious 5.

(see paragraph 73 of the judgment). This assessment
then in fact allows the Court to distinguish the present
case from its judgment in Fuentes Bobo v Spain (29 February 2000), which concerned verbal remarks made during live radio broadcasts, without any possibility for the
applicants to reformulate, rectify or even withdraw them
before they were made public 9. The somewhat artificial
nature of this distinction, precisely in the context of
labour relations, may give reason to fear that the present
judgment constitutes a step backwards in relation to the
Fuentes Bobo judgment, concerning the dismissal of a
journalist on account of harsh criticism during a radio
programme, where the Court found that there had been
a violation of Article 10 of the Convention in the context
of an industrial dispute.

11 caricature,
As regards the cartoon on the newsletter’s cover, it is a 15 As to the seriousness of the sanction, the applicants
which, whilst being vulgar and tasteless in
received the maximum penalty provided for by the
nature, should be taken for what it is – a satirical representation. In other cases the Court has recognised the
satirical nature of an expression, publication or caricature 6. In refusing to take that nature into account in the
present case, the judgment gives the curious impression
of placing trade union freedom of expression at a lower
level than that of artistic freedom and of treating it more
restrictively 7.

Labour Regulations, namely the final termination of
their contracts of employment, without a notice period or
any warning or compensation. This is undoubtedly the
harshest possible sanction that can be imposed on workers, whereas other more lenient and more appropriate
disciplinary sanctions could or should have been envisaged, as the Court recognised in the Fuentes Bobo judgment 10.

12 Moreover,
as to the content of the impugned texts, which 16 It should also be noted that the applicants were disare unquestionably crude and vulgar, it must be assessed
missed for serious and negligent failure to perform their
in relation to the ongoing industrial dispute in the company. The harsh criticism did not relate to the intimacy of
the individuals or to other rights pertaining to their private lives. It was directed exclusively at the role of certain colleagues in the industrial dispute and their professional attitude in the legal debate over the recognition
of rights afforded by law to workers. It was in fact mainly
for the promotion and protection of those rights that the
trade union had been created. In this connection, we do
not find that the criticism was such as to cause prejudice
‘to personal enjoyment of the right to respect for private
life’ (see A v Norway, [2009] ECHR 28070/06, paragraph
64). It is also noteworthy that there is no information in
the file to suggest that the individuals concerned by the
applicants’ offending remarks brought any legal proceedings for libel or insults against the applicants, unlike
the situation in Fuentes Bobo v Spain 8.
The newsletter’s cover thus referred to the fact that
certain representatives of the association had testified in
favour of the company and that, in exchange, they had
received favours. The impugned article entitled ‘Whose
witnesses? Theirs, of course’ addressed the same question, admittedly in ironic and excessive terms, alleging
that the witnesses had failed in their duty to defend the
interests of persons such as the members of the professional association of which they themselves were representatives.

13 ment,
In paragraph 74 of the judgment, to support its assessthe Court notes that ‘in addition to being insulting, the cartoon and texts in issue were intended more as
an attack on colleagues for testifying before the courts
than as a means of promoting trade union action vis-àvis the employer’. Once again, the Court dissociates the
impugned texts from their context, as the trade union
action had precisely been triggered by the testimony in
court of members of the other committee (see paragraph 2 above). Moreover, such an assertion – and it is
questionable whether this actually falls within the
Court’s remit – amounts to speculation and reveals a certain ignorance, or even suspicion, of trade union action.

14 Like the Chamber, the Grand Chamber stresses the fact

contractual obligations, even though ‘offences’ committed
in written form are not expressly mentioned in Article 54
para. 2 of the Labour Regulations, which refers only to
‘[v]erbal or physical attacks on the employer or persons
working in the company ...’ among the situations that
may constitute non-performance of contract. In any
event, the sanction imposed depended on the conduct in
question being characterised by the employer as ‘serious’
and then on the employer’s wish to terminate the applicants’ contracts, since Article 54 para. 1 of the Labour
Regulations did not render dismissal mandatory for that
kind of situation but only provided for it as a possibility.

17 The
imposition of such a harsh sanction on trade union
members, who were acting in their own names but also to
defend the interests of other workers, is likely to have,
generally speaking, a ‘chilling effect’ on the conduct of
trade unionists and to encroach directly upon the raison
d’être of a trade union 11. In this connection it is noteworthy that the mere threat of dismissal, involving loss
of livelihood, has been described in the Court’s case law
as a very serious form of compulsion striking at the very
substance of the freedom of association guaranteed by
Article 11 (see Young, James and Webster v United Kingdom, [1981] IRLR 408, paragraph 55).

18 tions
Lastly, the majority boldly assert that certain manifestaof the right to freedom of expression that may be
legitimate in other contexts are not legitimate in that of
labour relations. They continue as follows: ‘Moreover, an
attack on the respectability of individuals by using
grossly insulting or offensive expressions in the professional environment is, on account of its disruptive effects,
a particularly serious form of misconduct capable of justifying severe sanctions. This leads the Court to find that,
in the particular circumstances of the present case, the
measure of dismissal taken against the applicants was
not a manifestly disproportionate or excessive sanction
capable of requiring the State to afford redress by
annulling it or by replacing it with a more lenient measure’ (see paragraphs 76 and 77 of the judgment). We are
puzzled by such an assertion.
Firstly, the argument of possible disruption in the work-
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place is one that has been traditionally used in order to
justify greater protection of freedom of expression and not
less protection. ‘Many people, ... economically dependent
as they are upon their employer, hesitate to speak out not
because they are afraid of getting arrested, but because
they are afraid of being fired. And they are right.’ 12.
Furthermore, the Court once again overlooks the social
dimension of the situation in adopting this singular position, which appears to us to be detached from the reality
of the case. The applicants’ summary and final dismissal
for serious misconduct quite simply deprived them of
their livelihood. In terms of proportionality, is it really
reasonable today, with the widespread employment crisis affecting numerous countries and in terms of social
peace, to compare the potentially disruptive effects of the
impugned texts in the workplace with a measure of final
dismissal, and thus increased job insecurity for the workers? We do not think so.

19 ship
In conclusion, in view of the foregoing, the interrelationbetween freedom of expression and freedom of association, the employment and professional context in
which the facts occurred, the seriousness of the sanction,
and its dissuasive effect and disproportionate nature, we
believe that the interference in question did not meet a
‘compelling social need’, that it cannot be regarded as
‘necessary in a democratic society’ and that it appears
manifestly disproportionate to the aims pursued. There
has therefore been a violation of Article 10 of the Convention, read in the light of Article 11.
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BRITISH AIRWAYS PLC (respondent) v.
WILLIAMS and others (appellants)
Case C-155/10
1000
3000
3800
3826
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European Community law
Health & safety
Working time
Rights and obligations – annual leave
Effect of European Community law
EC Working Time Directive

Civil Aviation (Working Time) Regulations 2004, SI 2004/756: reg. 4
EC Working Time Directive 93/104: Article 7
EC Working Time Directive 2003/88: Article 7
Council Directive 2000/79/EC: Annex, clause 3

The facts:
Some 2,750 pilots brought employment tribunal proceedings
concerning the extent of their entitlement to holiday pay
against their employer, British Airways plc (“BA”). The pilots’
salary structure was as follows: (i) basic pay; (ii) a “flying
time” supplement of £10 per flying hour; and (iii) an allowance
of £2.73 per hour of time spent away from their base airport, of
which 82% was treated as a repayment of expenses and 18%
as taxable (“the TAFB allowance”). However, whilst on paid
annual leave, they received only basic pay. The pilots contended that the amount paid to them in respect of annual
leave should be fixed at a level equivalent, or comparable, to
that of the pay they received when working, and so should
include an element of pay attributable to the flying time supplement and the taxable part of the TAFB allowance.
The pilots sought to rely on reg. 4 of the Civil Aviation
(Working Time) Regulations 2004, SI 2004/756, (“the Aviation
Regulations”), which gave effect to Council Directive
2000/79/EC (“the Aviation Directive”), implementing the European Agreement on the Organisation of Working Time of
Mobile Staff in Civil Aviation (“the European Agreement”).
Clause 3 of the European Agreement was identical, in all
material respects, to Article 7 of the EC Working Time Directive 93/104, which was replaced by EC Working Time Directive 2003/88, with Article 7 remaining in the same terms.
Regulation 4 of the Aviation Regulations, so far as material,
provides: “(1) A crew member is entitled to paid annual leave
of at least four weeks, or a proportion of four weeks in respect
of a period of employment of less than one year.” The Aviation
Regulations do not specify how holiday pay is to be calculated.
Article 7 of the EC Working Time Directive 2003/88 provides:
“1. Member States shall take the measures necessary to
ensure that every worker is entitled to paid annual leave of at
least four weeks in accordance with the conditions for entitlement to, and granting of, such leave laid down by national legislation and/or practice.
2. The minimum period of paid annual leave may not be
replaced by an allowance in lieu, except where the employment relationship is terminated.”
Clause 3 of the European Agreement reads:
“1. Mobile staff in civil aviation are entitled to paid annual
leave of at least four weeks, in accordance with the conditions
for entitlement to, and granting of, such leave laid down by
national legislation and/or practice.
2. The minimum period of paid annual leave may not be
replaced by an allowance in lieu, except where the employment relationship is terminated.”
The Employment Tribunal and the Employment Appeal Tribunal found in favour of the appellants. The Court of Appeal
([2009] IRLR 491) accepted the contrary view put forward by
British Airways, finding that the fixed annual sum alone constituted remuneration. The Supreme Court ([2010] IRLR 541)
stayed the proceedings and referred the following questions to
the Court of Justice of the European Union for a preliminary
ruling:
“(1) Under (a) Articles 7 of Council Directive 93/104 ... as
amended by ... Directive 2003/88 and (b) clause 3 of the Euro-
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expenses incurred before the Court.

106 The
Government argued that this sum considerably
exceeded the amounts usually awarded by the Court in
respect of costs and expenses.

107 According
to the Court’s case law, an applicant is entitled
to the reimbursement of costs and expenses only in so far
as it has been shown that these have been actually and
necessarily incurred and are reasonable as to quantum.
In the present case, regard being had to the documents
in its possession and the above criteria, the Court considers it reasonable to award the sum of €5,000 in respect
of costs and expenses for the proceedings before the
Court.

108 C. Default interest

The Court considers it appropriate that the default interest should be based on the marginal lending rate of the
European Central Bank, to which should be added three
percentage points.
For these reasons, the Court unanimously
1. Declares the complaint under Article 10 of the Convention admissible and the remainder of the application
inadmissible;
2. Holds that there has been a violation of Article 10 of
the Convention;
3. Holds:
(a) that the respondent state is to pay the applicant,
within three months from the date on which the judgment becomes final in accordance with Article 44 para. 2
of the Convention, the following amounts:
(i) €10,000 (ten thousand euros) plus any tax that
may be chargeable in respect of non-pecuniary damage; and
(ii) €5,000 plus any tax that may be chargeable to
the applicant in respect of costs and expenses;
(b) that from the expiry of the above-mentioned three
months until settlement simple interest shall be payable
on the above amounts at a rate equal to the marginal
lending rate of the European Central Bank during the
default period plus three percentage points;
4. Dismisses the remainder of the applicant’s claim for
just satisfaction.

PALOMO SANCHEZ and others (applicants) v.
SPAIN (respondent)
App. nos. 28955/06, 28957/06, 28959/06 and
28964/06
200
400
1700
1734
1735

Unfair dismissal
Individual’s right to trade union membership
and activity
Human rights
Rights and freedoms – freedom of expression
Freedom of assembly and association

European Convention on Human Rights: Articles 10, 11

The facts:
The applicants lived in Barcelona and were employed as deliverymen by a company. They brought several sets of proceedings
against the company to secure recognition of their special
salaried-worker status, in order to be covered by a corresponding
social security regime. Representatives of a committee of nonsalaried delivery staff in the company testified against them in
those proceedings. They set up a trade union to defend their
interests and those of other delivery staff who were under pressure from the company to renounce their claim to salariedworker status. The employment tribunal partly upheld the applicants’ claims, ordering the company to pay them sums in respect
of salaries owed to them. During those proceedings, two of the
applicants’ colleagues (“A” and “B”) had appeared as witnesses
against the applicants’ interests and in favour of their employer.
The union published a newsletter, the cover of which contained
a cartoon with speech bubbles showing a caricature of the
human resources manager (“G”), sitting behind a desk under
which a person on all fours could be seen from behind, together
with, to one side, A, B and representatives of a committee of its
non-salaried delivery workers, who were watching the scene
while waiting to take their turn to satisfy the manager. Inside
the newsletter were two articles which vehemently denounced
the fact that A and B had testified in favour of the company. The
first article, entitled “Whose witnesses? Theirs, of course”, contained caricatures of A and B, showing them gagged by a handkerchief tied behind their heads. The text stated that A and B
earned their living by “selling the workers in the courts. Not content with doing this simply by signing agreements that go
against the collective interest, they’ve now gone a step further –
they rob and steal with total impunity, in broad daylight, with
the confidence of men who feel totally untouchable.” The second
article was entitled “When you’ve rented out your arse you can’t
shit when you please”. The newsletter was distributed among
the workers and displayed on the notice board of the trade union
that was located on the company’s premises.
The company notified the applicants of their dismissal on the
ground of serious misconduct, namely for impugning the reputations of A, B and G. An employment tribunal dismissed an
appeal by the applicants on the basis that the dismissals were
justified because the newsletter was offensive and exceeded the
limits of freedom of expression, impugning the honour and dignity of A, B and G, and damaging the image of the company. The
high court upheld the judgment under appeal in so far as it concerned the applicants, but found that the dismissal of two other
salaried deliverymen had been in breach of labour regulations,
as they had been on sick leave at the time of the publication and
distribution of the newsletter. The Supreme Court dismissed
their appeal. The Constitutional Court found an appeal inadmissible for lack of constitutional content.
The applicants complained to the European Court of Human
Rights that their rights to freedom of expression under Article 10
of the European Convention of Human Rights and their rights to
freedom of association under Article 11 had been violated. Their
submissions included that they had been dismissed by way of
reprisal for the union’s demands and that the allegedly offensive
content of the newsletter had served as a pretext. They took the
view that the cartoons and two articles in question had not overstepped the limits of admissible criticism under Article 10,
because the impugned expressions had been used in a jocular
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spirit and not with any intent to insult.
The European Court of Human Rights (Grand Chamber)
(Sir Nicolas Bratza – President, P Lorenzen, F Tulkens,
E Steiner, D Thór Björgvinsson, D Jociene, J Šikuta,
D Popovic, I Ziemele, I Berro-Lefèvre, P Hirvelä,
L Guerra, M Trajkovska, L Bianku, I Karakas, N Vucinic,
K Pardalos – judges) on 12 September 2011 by 12 votes to
five dismissed the complaints.

The European Court of Human Rights held:
1734, 1735

There had been no violation of Article 10 of the
Convention, read in the light of Article 11. The dismissal of the applicants for publishing the insulting
leaflet had not been a violation of their rights to
freedom of expression or association that had
required Spain to afford redress.
(1) It was appropriate to examine the applications in terms of the positive obligations of Spain
under Article 10, read in the light of Article 11.
In certain cases, the State has a positive obligation to protect the right to freedom of expression,
even against interference by private persons. The
responsibility of the State was potentially engaged
as the complaints stemmed from an alleged failure
to secure the applicants’ Convention rights. The
protection of personal opinions, as secured by Article 10, is one of the objectives of freedom of assembly and association as enshrined in Article 11. In the
present case, the facts were such that the question
of freedom of expression was closely related to that
of freedom of association in a trade union context.
However, the fact that the domestic courts had
found the dismissal of two other salaried deliverymen to be in breach of labour regulations because
they had been on sick leave at the time of the publication and distribution of the newsletter, had confirmed that the applicants’ trade union membership
had not played a decisive role in their dismissal.
(2) The protection of the reputation and rights of
the applicants’ colleagues had constituted a legitimate aim permitting a restriction of the applicants’
freedom of expression under Article 10.
Members of a trade union must be able to express
to their employer their demands by which they
seek to improve the situation of workers in their
company. National authorities must ensure that disproportionate penalties do not dissuade trade
union representatives from seeking to express and
defend their members’ interests. Freedom of
expression is applicable not only to “information”
or “ideas” that are favourably received or regarded
as inoffensive or as a matter of indifference, but
also to those that offend, shock or disturb. However,
Article 10 does not guarantee an unlimited freedom
of expression and the protection of the reputation
or rights of others constitutes a legitimate aim permitting a restriction of that freedom.
(3) The sanction imposed on the applicants,
namely their dismissal, had been proportionate to
the legitimate aim pursued and the reasons given
by the national authorities to justify it had been relevant and sufficient.
In order to be fruitful, labour relations must be
based on mutual trust. Even if the requirement to
act in good faith in the context of an employment
contract does not imply an absolute duty of loyalty
towards the employer or a duty of discretion to the
point of subjecting the worker to the employer’s
interests, certain manifestations of the right to freedom of expression that may be legitimate in other
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contexts are not legitimate in that of labour relations. An attack on the respectability of individuals
by using grossly insulting or offensive expressions
in the professional environment is, on account of its
disruptive effects, a particularly serious form of
misconduct capable of justifying severe sanctions.
A clear distinction must be made between criticism
and insult; the latter may, in principle, justify sanctions. In looking at impugned remarks, particular
account will be taken of the wording used and of
the professional context in which they appear. The
extent of acceptable criticism is narrower as
regards private individuals than as regards politicians or civil servants acting in the exercise of their
duties. In expressing their opinions, trade unions
should respect the limits of propriety and refrain
from the use of insulting language. The primary
role of publications of the type of the union
newsletter should be to deal with matters essentially relating to the defence and furtherance of the
interests of the unions’ members in particular and
with labour questions in general.
In the present case, the cartoon and articles had
been offensive and capable of harming the reputation of the applicants’ colleagues. They had been
intended more as an attack on colleagues for testifying before the courts than as a means of promoting trade union action with regard to the employer.
The accusations had been expressed in vexatious
and injurious terms and had not been made directly
against the company, but against colleagues.
Although the articles had concerned matters of general interest, rather than purely private interest, as
the publication had taken place in the context of a
labour dispute inside the company to which the
applicants had presented certain demands, the
existence of such a public matter had not justified
the use of offensive cartoons or expressions, even
in the context of labour relations. Moreover, the
remarks had not constituted an instantaneous and
ill-considered reaction, in the context of a rapid
and spontaneous oral exchange, as may be the case
with verbal exaggeration. On the contrary, they had
been written assertions that had been published in
a quite lucid manner and displayed publicly on the
premises of the company. The measure of dismissal
had not been a manifestly disproportionate or
excessive sanction.
Cases referred to:
A v Norway [2009] ECHR 28070/06 ECHR
Advisory Opinion OC-5/85 (13 November 1985, unreported)
Inter-American Court of Human Rights
Alinak v Turkey [2005] ECHR 40287/98 ECHR
Alves Da Silva v Portugal [2009] ECHR 41665/07 ECHR
Barraco v France [2009] ECHR 31684/05 ECHR
Bladet Tromsø and Stensaas v Norway (App. no. 21980/93)
(1999) 29 EHRR 125 ECHR
Bodrozic v Serbia [2009] ECHR 32550/05 ECHR
Boldea v Romania [2007] ECHR 19997/02 ECHR
Constantinescu v Romania (App. no. 28871/95) (2000) 33
EHRR 817 ECHR
De Haes and Gijsels v Belgium (App. no. 19983/92) (1997) 25
EHRR 1 ECHR
Diena and Ozolins v Latvia [2007] ECHR 16657/03 ECHR
Dink v Turkey (App. nos. 2668/07, 6102/08, 30079/08, 7072/09
and 7124/09, 14 September 2010, unreported) ECHR
Elci and others v Turkey [2003] ECHR 23145/93 ECHR
Ezelin v France (App. no. 11800/85) (1991) 14 EHRR 362
ECHR
Fressoz and Roire v France (App. no. 29183/95) (1999) 31
EHRR 28 ECHR
Fuentes Bobo v Spain (2000) 31 EHRR 1115 ECHR
Goodwin v United Kingdom (App. no. 17488/90) (1996) 22

AB 935

[2011] IRLR 936

EHRR 123 ECHR
Gustafsson v Sweden (App. no. 15573/89) (1996) 22 EHRR 409
ECHR
Karhuvaara v Finland (App. no. 53678/00) (2004) 41 EHRR
1154 ECHR
Klein v Slovakia (App. no. 72208/01) (2006) 21 BHRC 457
Kulis and another v Poland [2009] ECHR 27209/03 ECHR
Lindon v France (App. nos. 21279/02 and 36448/02) (2007) 46
EHRR 761 ECHR
Lingens v Austria (App. no. 9815/82) (1986) 8 EHRR 407
ECHR
Mamere v France (App. no. 12697/03) (2006) 49 EHRR 1075
ECHR
Marckx v Belgium (App. no. 6833/74) (1979) 2 EHRR 330
ECHR
MGN Ltd v United Kingdom [2011] ECHR 39401/04 ECHR
Nafria v Spain (App. no. 46833/99) (2002) 36 EHRR 638 ECHR
National Union of Belgian Police v Belgium [1975] 4464/70
ECHR
Nikowitz v Austria [2007] ECHR 5266/03 ECHR
Nikula v Finland (App. no. 31611/96) (2002) 38 EHRR 944
ECHR
Özgür Gündem v Turkey [2000] ECHR 23144/93 ECHR
Öztürk v Turkey [2009] ECHR 17095/03 ECHR
Peck v United Kingdom (App. no. 44647/98) (2003) 36 EHRR
719 ECHR
Pedersen v Denmark (App. no. 49017/99) (2004) 42 EHRR 486
ECHR
Petrenco v Moldova (App. no. 20928/05) [2011] EMLR 77 ECHR
Petrov v Bulgaria (App. no. 27103/04, 2 November 2010,
unreported) ECHR
Polanco Torres and Movilla Polanco v Spain (App. no.
34147/06, 21 September 2010, unreported) ECHR
Skalka v Poland (App. no. 43425/98) (2003) 38 EHRR 1 ECHR
Sokolowski v Poland [2005] ECHR 75955/01 ECHR
Tammer v Estonia (App. no. 41205/98) (2001) 37 EHRR 857
ECHR
Ukrainian Media Group v Ukraine (App. no. 72713/01) (2005)
43 EHRR 499 ECHR
Vereinigung Bildender Kunstler v Austria (App. no. 68354/01)
(2007) 47 EHRR 189 ECHR
Vereinigung Demokratischer Soldaten Österreichs and Gubi v
Austria (App. no. 15153/89) (1994) 20 EHRR 56 ECHR
Vides Aizsardzibas Klubs v Latvia (App. no. 57829/00, 27 May
2004, unreported) ECHR
Vogt v Germany (App. no. 17851/91) (1995) 21 EHRR 205
ECHR
Wille v Liechtenstein (App. no. 28396/95) (1999) 30 EHRR 558
ECHR
Wirtschafts-Trend Zeitschriften-Verlags Gmbh v Austria [2005]
ECHR 58547/00 ECHR
Women on Waves and others v Portugal (App. no. 31276/05, 3
February 2009, unreported) ECHR
Young, James and Webster v UK [1981] IRLR 408 ECHR
Appearances:
For the applicants:
L QUINTEIRO
For the Spanish government:
F MONTORO

1

2

JUDGMENT
Procedure
The case originated in six applications (nos. 28955/06,
28957/06, 28959/06, 28964/06, 28389/06 and 28961/06)
against the Kingdom of Spain lodged with the Court
under Article 34 of the Convention for the Protection of
Human Rights and Fundamental Freedoms (‘the Convention’) by six Spanish nationals, Mr Juan Manuel
Palomo Sánchez, Mr Francisco Antonio Fernández Olmo,
Mr Agustín Alvarez Lecegui, Mr Francisco José María
Blanco Balbas, Mr José Antonio Aguilera Jiménez and
Mr Francisco Beltrán Lafulla (‘the applicants’), on
13 July 2006.
The applicants were represented before the Court by
Mr L García Quinteiro, a lawyer practising in Barcelona.
The Spanish government (‘the government’) were repre-
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sented by their Agent, Mr F Irurzun Montoro, State
counsel.

3
4

5

6
7
8
9

In their applications, the applicants complained among
other things that they had been dismissed by way of
reprisal for belonging to a trade union and on account of
its demands, on the pretext of allegedly offensive content
in the union’s newsletter. They relied on Articles 10 and
11 of the Convention.
The applications were allocated to the Court’s Third Section (Rule 52 para. 1 of the Rules of Court). On
11 December 2008 the President of the Section decided
to give notice of the applications to the government. It
was also decided to rule on the admissibility and merits
of the applications at the same time, as then allowed by
Article 29 para. 3 (now 29 para. 1) of the Convention
and Rule 54A.
On 17 November 2009 the Chamber, composed of Josep
Casadevall, President, Elisabet Fura, Corneliu Bîrsan,
Alvina Gyulumyan, Egbert Myjer, Luis López Guerra and
Ann Power, judges, and Santiago Quesada, Section Registrar, decided, under Rule 42 para. 1, to join the proceedings in the applications registered under numbers
28389/06, 28955/06, 28957/06, 28959/06, 28961/06 and
28964/06. It declared admissible the applications
(nos. 28955/06, 28957/06, 28959/06, 28964/06) lodged by
Mr Juan Manuel Palomo Sánchez, Mr Francisco Antonio
Fernández Olmo, Mr Agustín Alvarez Lecegui and
Mr Francisco José María Blanco Balbas (‘the applicants’)
and inadmissible those (nos. 28389/06 and 28961/06) of
Mr Aguilera Jiménez and Mr Beltrán Lafulla. On
8 December 2009 the Chamber delivered a judgment
(Aguilera Jiménez and others v Spain) in which it held,
by six votes to one, that there had been no violation of
Article 10 of the Convention and that no separate question arose under Article 11 of the Convention.
On 7 March 2010, the applicants requested the referral of
the cases to the Grand Chamber under Article 43 of the
Convention and Rule 73, arguing that there had been a
violation of Articles 10 and 11. On 10 May 2010 the panel
of the Grand Chamber granted that request.
The composition of the Grand Chamber was determined
according to the provisions of Article 26 paras. 4 and 5 of
the Convention and Rule 24.
The applicants and the government filed memorials
before the Grand Chamber.
A hearing took place in public in the Human Rights
Building, Strasbourg, on 8 December 2010 (Rule 59
para. 3).
There appeared before the Court:
(a) for the government Mr F Irurzun Montoro, State
counsel, Agent,
(b) for the applicants Mr L Garcia Quinteiro, lawyer,
counsel.
The Court heard addresses by them.

10 The
facts
I. The circumstances of the case
The applicants live in Barcelona.

11 They
were employed as deliverymen by the company P,
against which they brought several sets of proceedings in
employment tribunals. The applicants sought to secure
recognition by the employer of their special salariedworker status, as confirmed by judgments of 2 May and
30 December 1995 of the High Court of Justice of Catalonia, in order to be covered by the corresponding socialsecurity regime. Representatives of a committee of nonsalaried delivery staff in the company P had testified
against them in those proceedings.

12 On 21 May 2001 the applicants set up the trade union
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NAA (Nueva alternativa asamblearia) to defend their
interests and those of the other delivery staff who were
under pressure from the company P to renounce their
claim to salaried status. The applicants joined the union’s
executive committee. On 3 August 2001 the applicants
informed the company P of the setting-up of a branch of
the trade union inside the company, of its composition,
and of their appointment as members of the executive
committee of that workplace branch. Juan Manuel
Palomo Sánchez was the trade union representative,
Mr Francisco Antonio Fernández Olmo the treasurer,
Mr Agustín Alvarez Lecegui the press and communications officer and Mr Francisco José María Blanco Balbas
the organisation officer. No changes concerning the
appointment of the union members or their duties have
taken place since the union was formed.

13 The
trade union NAA published a monthly newsletter.
The March 2002 (sic) issue reported on the judgment of
2 April 2002 of Barcelona employment tribunal no. 13,
which had partly upheld the applicants’ claims, ordering
the company P to pay them certain sums in respect of
salaries owed to them.
On the cover of the newsletter, a cartoon with speech
bubbles showed a caricature of the human resources
manager, G, sitting behind a desk under which a person
on all fours could be seen from behind, together with, to
one side, A and B, also employees of the company P and
representatives of a committee of its non-salaried delivery workers, who were watching the scene while waiting
to take their turn to satisfy the manager. Inside the
newsletter were two articles which vehemently
denounced the fact that those two individuals had testified in favour of the company P in proceedings that the
applicants had brought against their employer. The
newsletter was distributed among the workers and displayed on the notice board of the trade union NAA that
was located on the company’s premises.

14 On
3 June 2002 the company notified the applicants of
their dismissal on grounds of serious misconduct, namely
for impugning the reputations of G, A and B, under Article 54 paras. 1 and 2(c) of the Labour Regulations, which
provide for the termination of a contract of employment
where an employee is guilty of serious and negligent failure to perform his or her contractual obligations.

15 ment
The applicants challenged that decision before employtribunal no. 17 of Barcelona, which, in a judgment
of 8 November 2002, dismissed their claims and found
that the dismissals were justified, in accordance with
Article 54 paras. 1 and 2(c) of the Labour Regulations.
The tribunal took the view that the company’s decision
to dismiss the applicants had been based on a genuine
and serious cause, namely the publication and display on
a notice board inside the company of a cartoon with
speech bubbles and two articles which were offensive and
impugned the dignity of the persons concerned. The first
article, entitled ‘Whose witnesses? Theirs, of course’, contained caricatures of A and B, showing them gagged by
a handkerchief tied behind their heads, and the text
underneath read as follows:
‘We knew who they were and how they behaved, but
we didn’t know how far they were prepared to go in
order to hold onto their seats and cushy jobs without
doing anything.
As employees of P we earn our living by selling goods
in the street. A and B earn theirs by selling the workers in the courts. Not content with doing this simply
by signing agreements that go against the collective
interest, they’ve now gone a step further – they rob
and steal with total impunity, in broad daylight, with
the confidence of men who feel totally untouchable.
They play at being gods.
... but they, the chairman and secretary of the staff
representatives, agreed, just like guard-dogs, to roll
over and frolic in return for a pat on the back by their
master ...’
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The tribunal noted that the text was a response to
what had happened during proceedings brought by the
applicants before employment tribunal no. 13 of
Barcelona, in which A and B had appeared as witnesses
against the applicants’ interests and in favour of their
employer.
The article entitled ‘When you’ve rented out your arse
you can’t shit when you please’, read as follows:
‘If you belong to a works council and you have to sign
agreements with your employers that will never be
honoured, just to keep you quiet, and agree to changes
that only benefit their cronies, and to pay-cuts and various work-charts, then you’ve swapped your dignity for
an armchair, [and] you have the dubious merit of
achieving the same level of infamy as politicians and
policemen. You see, you shut up and you shrewdly
agree to all sorts of shenanigans. When you’ve rented
out your arse, you can’t shit when you please. If you’re
a despicable “professional trade unionist” and you’ve
thus sold your soul to the union, you’ll never have a
surge of sincerity, because your status would be threatened. You say what the union tells you to say, and as
the unions are “condoms” on freedom, your lips are
sealed just like your anal sphincter, because you’ve
rented out your arse and you can’t shit when you
please.
You can see the injustices meted out on your colleagues, the totally irrational way of dealing with their
problems and the constant persecution to which they
are subjected, but say nothing, for fear of drawing
attention to yourself. Once upon a time, in the old days,
you were a rebel who criticised the system – you would
curse conventionalism and rant against the rules and
regulations. You were caustic, dynamic, cutting, impulsive, jovial. But a couple of favours received have gradually cooled your fiery temperament, stoked your selfesteem and put the dampers on your feelings. From
time to time you have a pang of nostalgia and you
would like to fart, but your sphincter is sealed, because
you’ve rented out your arse and can’t shit when you
please.
You’re fed up with your work, pissed off, anxious,
stressed and in despair, because of the longer working
hours and the responsibilities, products, promotions
and pressures. You could work anywhere, do anything
without having to get up at the time others go to bed.
You could break everything up, tear it to pieces, crush
and demolish it all ... but your hands are tied by credits, IOUs and debts. You are crushed by your new SUV,
your children’s after-school activities, and the twentyfive year mortgage on your semi-detached house. And
you let yourself be humiliated, you swallow your pride,
you shut up and you accept, because when you’ve
rented out your arse, you can’t shit when you please.’
The newsletter was distributed to staff and displayed
on the trade union’s notice board on the company’s
premises.
The employment tribunal observed at the outset that
the cause of the dismissal was the content of the newsletter and not the applicants’ trade union membership. It
referred in its judgment to the exercise of the right to
freedom of expression in the context of labour relations
and to the fact that it was not unlimited. It found that
the limits to this right had to be interpreted in accordance with the principle of good faith, which in labour
relations had to involve respect for the interests of the
employer and the minimum requirements of co-existence
in a professional environment. The judgment reiterated
the Constitutional Court’s case law to the effect that the
right to respect for freedom of expression was subject to
limits derived from labour relations, since the contract of
employment created a series of rights and reciprocal
obligations that circumscribed the exercise of the right to
respect for freedom of expression. For that reason, certain manifestations of this right that might be legitimate
in other contexts were not legitimate in the context of
labour relations, even though the requirement to act in
good faith did not always imply a duty of loyalty to the
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point of subjecting the worker to the employer’s interests.
As to the newsletter’s content, the tribunal took the
view that the cartoon and speech bubbles on the cover,
together with the articles inside, were offensive and
exceeded the limits of freedom of expression and information, impugning the honour and dignity of the human
resources manager and of deliverymen A and B, and
damaging the image of the company P Lastly, it noted
that the dismissal could not be declared null and void,
since it was based on serious misconduct as provided for
by law, and found that the applicants’ fundamental rights
had not been breached.

16 the
The applicants appealed. In a judgment of 7 May 2003
High Court of Justice of Catalonia upheld the judgment under appeal in so far as it concerned the applicants.
The court referred, among other things, to the limits
imposed by the principle of good faith between parties to
a contract of employment and to the necessary balance
that judicial decisions had to strike between a worker’s
obligations under the contract and his freedom of expression. The balancing exercise had to enable it to be determined whether or not the reaction of the company that
dismissed the employee was legitimate. For the court, the
publication of the offending drawing and articles had
clearly been harmful to the dignity of the persons concerned and had overstepped the limits of admissible criticism, as the exercise of freedom of expression did not justify the use of insulting, offensive or vexatious
expressions that went beyond the legitimate exercise of
the right to criticise and clearly impugned the
respectability of the persons concerned. The company P
had, moreover, duly shown that the applicants’ dismissal
was not a measure of reprisal or punishment, but was
based on a genuine, serious and sufficient cause for deciding to terminate their contracts of employment.

17 ing
The applicants lodged an appeal on points of law, seekharmonisation of the relevant case law. In a decision
of 11 March 2004 the Supreme Court dismissed their
appeal on the ground that the decision produced for purposes of comparison, namely a judgment of the High
Court of Justice of Madrid of 31 July 1992, was not pertinent.

18 stitution,
Relying on Article 24 (right to a fair hearing) of the Conand on Articles 20 and 28 taken together (freedom of expression and association), the applicants lodged
an amparo appeal with the Constitutional Court. In a
decision of 11 January 2006, served on 13 January 2006,
that court found the appeal inadmissible for lack of constitutional content. The decision reads as follows:
‘... Firstly ... there is not enough evidence to show
that the [appellants’] dismissal was an act of reprisal
on the part of the respondent company because of the
judicial proceedings they had brought against it to
assert their rights ... Secondly, as to the [alleged] interference with trade union freedom guaranteed by Article 28 of the Constitution (this complaint incorporating the appellants’ complaint under Article 14 of the
Convention in so far as they alleged discrimination on
trade union grounds), this is inadmissible as [the
appellants] have not provided sufficient evidence to
show that the company’s action was intended to
restrict, hamper or prevent the exercise of their right
to freedom of association, on account of their union
membership or activities in a trade union. In line with
what this court has repeatedly said, such evidence
does not consist of a mere allegation of a constitutional
violation but must be sufficient for it to be inferred
that the violation could have been constituted ... which
is not the case here, since the circumstances alleged do
not give rise to any suspicion as to the potential violation in question. In their allegations, the appellants
have simply expressed their disagreement with the
decisions rendered by the courts below, which found in
decisions giving reasons and not being manifestly
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unreasonable that they had committed the acts of
which the company had accused them in their letters
of dismissal.
Thirdly, there has not been a breach of Article 28
para. 1 of the Constitution taken together with Article
20 para. 1(a), in the form of an infringement of the
appellants’ right to freedom of expression in the context of their union activity, since this fundamental
right does not encompass any right to insult others. As
the Court held recently in judgment no. 39/2005 of
28 February (legal ground 4), reiterating its case law,
although the Constitution does not prohibit the use of
hurtful, embarrassing or vituperative expressions in
every circumstance, the constitutional protection
afforded by Article 20 para. 1(a) of the Constitution
does not, however, extend to absolutely vexatious
expressions which, taking into account the actual circumstances of the case and regardless of their veracity or lack of veracity, are offensive or defamatory and
are not pertinent for the purpose of conveying the opinions or information in question. The application of that
jurisprudence to the present case leads the Court to
the conclusion that the appellants’ right to freedom of
expression has not been infringed, since they used that
right in an excessive manner by means of value judgments expressed through cartoons and comments that
were offensive and humiliating for the persons concerned and impugned their honour and reputation.
[Those cartoons and comments] were not necessary for
others to form an opinion about the facts of which the
appellants wished to complain, and were therefore gratuitous and not necessary for the exercise of freedom
of expression in a trade union context.’

19 II.TheRelevant
domestic law
relevant provisions of the Constitution read as follows:
Article 20
‘1. The following rights shall be recognised and protected:
(a) the right freely to express and disseminate
thoughts, ideas and opinions orally, in writing or by
any other means of reproduction;
...
(d) the right to receive and communicate true
information by any means of dissemination ...
2. The exercise of these rights may not be restricted
by any prior censorship.
...
4. These freedoms shall be limited by respect for the
rights secured in this Part, by the provisions of the
implementing Acts and in particular by the right to
honour and to a private life and the right to control use
of one’s likeness and to the protection of youth and
children.’
Article 28
‘1. Everyone shall have the right to associate freely
... Freedom of association shall include the right to
form trade unions or to join a trade union of one’s
choosing, and the right for trade unions to establish
confederations and to set up or join international trade
union organisations. No one shall be obliged to join a
trade union.
...’

20 The
relevant provisions of the Labour Regulations
(approved by Royal Legislative Decree no. 1/1995 of 24
March 1995) read as follows:
Article 54 – Dismissal on disciplinary grounds
‘1. The employer may decide to terminate a contract
of employment by dismissing the employee for serious
and negligent failure to perform his or her obligations.
2. Non-compliance with contractual obligations shall
include:
...
(c) Verbal or physical attacks on the employer or
persons working in the company, or members of
their families living with them.’
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Article 55 para. 7
‘Justified dismissal shall entail the termination of
the contract without any right of compensation ...’

21 A.III.International
Relevant international instruments and practice
Labour Organisation
On 23 June 1971 the General Conference of the International Labour Organisation (‘ILO’) adopted Recommendation No. 143 concerning workers’ representatives,
of which Point 15 reads as follows:
‘(1) Workers’ representatives acting on behalf of a
trade union should be authorised to post trade union
notices on the premises of the undertaking in a place
or places agreed on with the management and to which
the workers have easy access.
(2) The management should permit workers’ representatives acting on behalf of a trade union to distribute news sheets, pamphlets, publications and other
documents of the union among the workers of the
undertaking.
(3) The union notices and documents referred to in
this Paragraph should relate to normal trade union
activities and their posting and distribution should not
prejudice the orderly operation and tidiness of the
undertaking.’

22 AtLabour
its 54th session, in June 1970, the International
Conference adopted a Resolution concerning
trade union rights and their relation to civil liberties. The
Conference explicitly listed the fundamental rights
essential for the exercise of freedom of association, in particular: (a) the right to freedom and security of person
and freedom from arbitrary arrest and detention; (b) freedom of opinion and expression and in particular freedom
to hold opinions without interference and to seek, receive
and impart information and ideas through any media
and regardless of frontiers; (c) freedom of assembly; (d)
the right to a fair trial by an independent and impartial
tribunal; and (e) the right to protection of the property of
trade unions.

23 Inassociation
1994 the ILO published a report entitled ‘Freedom of
and collective bargaining: Trade union rights
and civil liberties’. The relevant passages of that report
read as follows:
‘Part I. Freedom of association and protection
of the right to organize
Chapter II. Trade union rights and civil liberties
Introduction
...
24. The Declaration of Philadelphia ... officially
acknowledged the relationship between civil liberties
and trade union rights by proclaiming in article I(b)
that freedom of expression and of association are
essential to sustained progress and referring in article
II(a) to the fundamental rights which are an inseparable part of human dignity. Since then, this relationship
has been repeatedly affirmed and highlighted, both by
the ILO’s supervisory bodies and in the Conventions,
Recommendations and resolutions adopted by the
International Labour Conference.
...
27. The information available, in particular on the
nature of the complaints submitted to the Committee
on Freedom of Association, shows that the main difficulties encountered by trade union organizations and
their leaders and members relate to basic rights, in
particular to the right to security of the person, freedom of assembly, freedom of opinion and expression,
as well as the right to protection of trade union property and premises.
...
Freedom of opinion and expression
38. Another essential aspect of trade union rights is
the right to express opinions through the press or otherwise. The full exercise of trade union rights calls for
a free flow of information, opinions and ideas, and
workers, employers and their organizations should
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enjoy freedom of opinion and expression at their meetings, in their publications, and in the course of their
other activities. In cases in which the issue of a trade
union publication is subject to the granting of a licence,
mandatory licensing should not be subject to the mere
discretion of licensing authorities, nor should it be
used as a means of imposing prior restraint on the subject-matter of publications; in addition any application
for such a licence should be dealt with promptly ...
Measures of administrative control – for example, the
withdrawal of a licence granted to a trade union newspaper, the control of printing plants and equipment, or
the control of paper supply – should be subject to
prompt and independent judicial review.
39. An important aspect of freedom of expression is
the freedom of speech of delegates of workers’ and
employers’ organizations meetings, conferences and
reunions, and in particular to the International Labour
Conference.
...
43. The Committee considers that the guarantees set
out in the international labour Conventions, in particular those relating to freedom of association, can only
be effective if the civil and political rights enshrined in
the Universal Declaration of Human Rights and other
international instruments, notably the International
Covenant on Civil and Political Rights, are genuinely
recognized and protected. These intangible and universal principles, the importance of which the Committee wishes to emphasize particularly on the occasion of the 75th anniversary of the creation of the ILO
and the 50th anniversary of the Declaration of
Philadelphia, should constitute the common ideal to
which all peoples and all nations aspire.’

24 The
fifth edition (revised) of the Digest of decisions and
principles of the Committee on Freedom of Association of
the Governing Body of the International Labour Office,
published in 2006, contains a summary of the principles
formulated by that Committee in the context of individual or collective complaints concerning alleged violations
of trade union rights. The general principles concerning
freedom of opinion and expression include the following:
‘154. The full exercise of trade union rights calls for
a free flow of information, opinions and ideas, and to
this end workers, employers and their organizations
should enjoy freedom of opinion and expression at
their meetings, in their publications and in the course
of other trade union activities. Nevertheless, in
expressing their opinions, trade union organizations
should respect the limits of propriety and refrain from
the use of insulting language. (See the 1996 Digest,
para. 152; 304th Report, Case No.1850, para. 210;
306th Report, Case No.1885, para. 140; 309th Report,
Case No.1945, para. 67; 324th Report, Case No.2014,
para. 925; and 336th Report, Case No.2340, para. 652.)
155. The right to express opinions through the press
or otherwise is an essential aspect of trade union
rights. (See the 1996 Digest, para. 153; 299th Report,
Case No. 1640/1646, para. 150; 302nd Report, Case
No.1817, para. 324; 324th Report, Case No.2065, para.
131; 327th Report, Case No.2147, para. 865; 328th
Report, Case No. 1961, para. 42; 332nd Report, Case
No.2090, para. 354; and 333rd Report, Case No.2272,
para. 539.)
156. The right to express opinions without previous
authorization through the press is one of the essential
elements of the rights of occupational organizations.
(See the 1996 Digest, para. 154.)
157. The freedom of expression which should be
enjoyed by trade unions and their leaders should also
be guaranteed when they wish to criticize the government’s economic and social policy. (See the 1996
Digest, para. 155.)
...
163. The prohibition of the placing of posters stating
the point of view of a central trade union organization
is an unacceptable restriction on trade union activities.
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(See the 1996 Digest, para. 467.)
...
166. The publication and distribution of news and
information of general or special interest to trade
unions and their members constitutes a legitimate
trade union activity and the application of measures
designed to control publication and means of information may involve serious interference by administrative authorities with this activity. In such cases, the
exercise of administrative authority should be subject
to judicial review at the earliest possible moment. (See
the 1996 Digest, para. 161; 320th Report, Case
No.2031, para. 172; and 327th Report, Case No.1787,
para. 341.)
...
168. While the imposition of general censorship is
primarily a matter that relates to civil liberties rather
than to trade union rights, the censorship of the press
during an industrial dispute may have a direct effect
on the conduct of the dispute and may prejudice the
parties by not allowing the true facts surrounding the
dispute to become known. (See the 1996 Digest,
para. 163.)
169. When issuing their publications, trade union
organizations should have regard, in the interests of
the development of the trade union movement, to the
principles enunciated by the International Labour
Conference at its 35th Session (1952) for the protection
of the freedom and independence of the trade union
movement and the safeguarding of its fundamental
task, which is to ensure the social and economic wellbeing of all workers. (See the 1996 Digest, para. 165.)
170. In a case in which a trade union newspaper, in
its allusions and accusations against the government,
seemed to have exceeded the admissible limits of controversy, the Committee pointed out that trade union
publications should refrain from extravagance of language. The primary role of publications of this type
should be to deal with matters essentially relating to
the defence and furtherance of the interests of the
unions’ members in particular and with labour questions in general. The Committee, nevertheless, recognized that it is difficult to draw a clear distinction
between what is political and what is strictly trade
union in character. It pointed out that these two
notions overlap, and it is inevitable and sometimes
normal for trade union publications to take a stand on
questions having political aspects, as well as on strictly
economic or social questions. (See the 1996 Digest,
para. 166.)’

25 B.TheInter-American
Court of Human Rights
American Convention has a special additional protocol concerning economic, social and cultural rights, the
‘Protocol of San Salvador’. Adopted and opened for signature on 17 November 1988, it entered into force on 16
November 1999. Article 8 of that Protocol, entitled
‘Trade Union Rights’ reads as follows:
‘1. The States Parties shall ensure:
a. The right of workers to organize trade unions
and to join the union of their choice for the purpose
of protecting and promoting their interests. As an
extension of that right, the States Parties shall
permit trade unions to establish national
federations or confederations, or to affiliate with
those that already exist, as well as to form
international trade union organizations and to
affiliate with that of their choice. The States Parties
shall also permit trade unions, federations and
confederations to function freely;
b. The right to strike.
2. The exercise of the rights set forth above may be
subject only to restrictions established by law, provided
that such restrictions are characteristic of a democratic society and necessary for safeguarding public order
or for protecting public health or morals or the rights
and freedoms of others. Members of the armed forces
and the police and of other essential public services
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shall be subject to limitations and restrictions established by law.
3. No one may be compelled to belong to a trade
union.’

26 InCourtits emphasised
Advisory Opinion OC-5/85, the Inter-American
the fundamental nature of freedom of
expression for the existence of a democratic society, stressing among other things that freedom of expression was a
sine qua non for the development of trade unions. It found
as follows (paragraph 70 of the opinion):
‘Freedom of expression is a cornerstone upon which
the very existence of a democratic society rests. It is
indispensable for the formation of public opinion. It is
also a conditio sine qua non for the development of
political parties, trade unions, scientific and cultural
societies and, in general, those who wish to influence
the public. It represents, in short, the means that
enable the community, when exercising its options, to
be sufficiently informed. Consequently, it can be said
that a society that is not well informed is not a society
that is truly free.’

27 IV.
Elements of comparative law
Comparative law research has shown that the disciplinary powers of employers in the member states of the
Council of Europe are very diverse. There is a convergence of legal systems among the 35 countries examined:
they all provide for and organise employees’ freedom of
expression and trade union freedom, usually by means of
norms of constitutional value, or where that is not the
case, by legislative regulations. Employees serving as
representatives benefit from special protection to help
them discharge their duties. The regulations in all countries, in order to reconcile the exercise of this right with
the essential rights and freedoms of others, fix rules providing for penalties in cases of abuse of the right to freedom of expression. The powers vested in employers allow,
if necessary, for the exercise of disciplinary action against
an employee or staff member whose conduct can be characterised as improper exercise of his freedom of expression. The case law in such matters is consistent and
shows that there is a systematic examination of proportionality between the dismissal and the conduct on which
it is based.

28 ment
The domestic-law instruments provide for the punishof any conduct by an employee that is capable of
infringing the rights and freedoms of others.
The relevant rules may, firstly, be laid down by a Criminal Code, or by provisions concerning the possibility of
bringing an action to establish liability. In most cases,
criminal notions such as defamation, damage to honour
or reputation or insults will enable the person claiming to
be a victim of such infringement to bring proceedings to
establish the liability of the person who made the comments at issue.
Rules in Labour Codes or norms applicable to public
servants will also govern the exercise of freedom of
expression of staff members, and if necessary provide for
the punishment of any abuse. Similar limitations may be
imposed on public officials, whether or not they have ‘civil
servant’ status.

29 Disciplinary
authority is one of the essential prerogatives
of the employer, whether private or public. In this connection employers have a broad discretion to impose the
sanction that they consider the best adapted to the accusations against the employee; the scale of possible sanctions encompasses the power to dismiss a person who has
seriously compromised the interests of the company or
the public service. In parallel, this power of dismissal is
accompanied by a prohibition on dismissing employees
on grounds relating to trade union activity. A measure of
dismissal may be based on misconduct or on a legitimate
ground. In the first case it relates to a given – identified
– form of conduct. In the second, the conduct is considered in general terms.
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30 The
proportionality of a measure of dismissal in relation
to the conduct of the employee concerned underlies all
the legislation analysed.

31 The
applicable law in the States examined shows that
any abuse of the freedom of expression afforded to
employees or public servants is always regarded as a reprehensible fact capable of justifying disciplinary measures that could go as far as dismissal. For that purpose,
factual elements of an objective nature are taken into
account, such as: (i) the seriousness of the misconduct;
(ii) the characterisation of the comments, the extent of
their publication, and also certain subjective elements.
The latter include the personal situation of the employee,
any abuse of freedom of expression and the question
whether the conduct falls outside ‘normal’ trade union
activity.

32 Inandallallow
the countries studied, the general rules are clear
the employee’s right to freedom of expression
to be balanced against the rights and prerogatives of the
employer. Their implementation is more problematic,
since a restriction on a fundamental right can only be
accepted if, having regard to the measure decided, it is
proportionate to the aim pursued. Only through a caseby-case approach is it possible to grasp the substance of
the jurisprudential solution adopted in each type of situation.

33 The
law
I. Alleged violation of Article 10 of the Convention,
read in the light of Article 11
The applicants, who are members of the executive committee of the trade union NAA, complained that they had
been dismissed on account of the content of the union’s
newsletter of March 2002. They claimed that the company P had not verified their individual level of participation and personal responsibility. They alleged that they
had been dismissed by way of reprisal for the union’s
demands and that the allegedly offensive content of the
newsletter had served as a pretext. They took the view
that the cartoons and two articles in question had not
overstepped the limits of admissible criticism under Article 10 of the Convention, because the impugned expressions had been used in a jocular spirit and not with any
intent to insult.
The applicants relied on Articles 10 and 11 of the Convention, which read as follows:
Article 10
‘1. Everyone has the right to freedom of expression.
This right shall include freedom to hold opinions and
to receive and impart information and ideas without
interference by public authority ...
2. The exercise of these freedoms, since it carries
with it duties and responsibilities, may be subject to
such formalities, conditions, restrictions or penalties
as are prescribed by law and are necessary in a democratic society ... for the protection of health or morals,
for the protection of the reputation or rights of others
...’
Article 11
‘1. Everyone has the right to freedom of peaceful
assembly and to freedom of association with others,
including the right to form and to join trade unions for
the protection of his interests.
2. No restrictions shall be placed on the exercise of
these rights other than such as are prescribed by law
and are necessary in a democratic society ... for the
protection of health or morals or for the protection of
the rights and freedoms of others ...’

34 A.In The
Chamber judgment
its judgment of 8 December 2009, after reiterating
that freedom of expression constituted one of the essential foundations of a democratic society, the Chamber
indicated that such freedom was subject to exceptions,
which had to be construed strictly; and the necessity of
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any exception had to be justified by a pressing social
need. In the present case, the interference had been ‘prescribed by law’ and pursued a legitimate aim, namely the
protection of the reputation or rights of others. In order to
ascertain whether that interference had been necessary
in a democratic society, the Court had to refer to the particular context of the dispute, in which proceedings had
been brought by the applicants against their employer in
the employment courts. Whilst taking the view that if a
trade union was unable to express its ideas freely it
would become meaningless and pointless, the Chamber
noted in the present case that the Spanish courts had
balanced the conflicting interests, in the light of domestic
law, and had concluded that the applicants had transgressed the permissible limits of the right to criticise. The
decisions given by the domestic courts could not therefore be regarded as unreasonable or arbitrary. Accordingly, the Chamber found that there had been no violation of Article 10 of the Convention. In addition, it took
the view that no separate question arose under Article
11 of the Convention.

35 B.1. The
The parties’ submissions
applicants
The applicants pointed out that their employer, the company P, had refused to recognise them as salaried workers and to calculate the corresponding social-security contributions, even though that status had been
acknowledged by the courts. They took the view that the
Chamber had failed to take sufficiently into consideration their trade union’s long and complex dispute with
their employer and with an association of non-salaried
deliverymen created and supported by the company, to
which the two witnesses mentioned in the union newsletter belonged.

36 The
applicants submitted that from April 2001, after the
workers belonging to the union NAA had refused to
waive the rights recognised by the courts, the company P
had decided to punish them by way of a substantial pay
cut. They thus took the view that the trade union
newsletter that gave rise to the present case had to be
seen in its context, namely one of harassment and systematic pressure by the employer and the association of
non-salaried workers that it had created, in order to prevent the proliferation of workers’ demands and to persuade them to waive their judicially recognised rights.
The applicants alleged that P’s head of human resources
had tried to buy the services of certain trade union members in order to persuade other deliverymen to refrain
from asserting their rights. The human resources manager had allegedly offered them cash in return for those
services, and the association of non-salaried deliverymen,
to which witnesses A and B belonged, had thus become
the employer’s accomplice. The final result was not only
the dismissal without compensation of the applicants, the
only salaried deliverymen who had not waived their
rights, but also the disbanding of the trade union. The
applicants took the view that there had therefore been a
violation of the freedoms enshrined in Articles 10 and 11
of the Convention.

37 The
applicants argued that the cartoon on the cover of
the trade union newsletter, like the two impugned articles, was intended to be critical and to provide information about the salary demands before the employment
tribunal and about the conduct of the members of the
association of non-salaried deliverymen. The use of a
satirical drawing and expressions, which might have
been regarded as crude or shocking, had in no way
referred to the personal or private sphere of the persons
in question, but to their role in the dispute at issue.
There had been no personal attack in the burlesque and
clearly ironical tone employed, inspired as it was by an
animus jocandi, not an animus iniurandi.

38 The
applicants pointed out that the articles and drawings were not signed and concerned a debate in exclu-
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sively employment and trade union matters, conducted
via the union’s medium of communication. It was thus
arbitrary to consider that its members had all been personally responsible for this publication, resulting in
either disciplinary liability of a collective nature or a
patently illegal action, requiring the dissolution of the
trade union within the company by dismissing its
founder members in breach of Article 11 of the Convention.

39 The
applicants noted, lastly, that even if it were argued
that the criticisms in the union newsletter had impugned
the fundamental right of others to their honour and reputation, the imposition of a penalty such as dismissal
went beyond the legitimate protection of that right and
was disproportionate to the aim pursued.

40 2.(a)The
government
Facts
The government pointed out, in response to the applicants’ claims in their request for referral to the Grand
Chamber, that the ‘union trusties’ criticised in the
newsletter were not workers whom the employer had
‘released from the obligation to work’ in exchange for
‘conduct favourable to the company’ and stressed that
they were not financed by the employer and that the
granting of time off without loss of wages for representatives to discharge their union duties was a statutory
requirement (under Article 68 of the Labour Regulations).

41 (b)TheComplaint
under Article 10 of the Convention
government accepted that interference with freedom
of expression could also occur in the context of a relationship under private law; however, in that case there
was no direct interference by the State with the applicants’ freedom of expression but, potentially, a failure to
discharge its positive obligations to protect that freedom.

42 The
government pointed out that the possibility of terminating a contract of employment in the event of
attacks on the employer or workers was prescribed by
law and pursued a legitimate aim: the protection of the
reputation of others. The Spanish courts had considered
that the applicants had gone beyond the limits inherent
in the exercise of their freedom of expression, to the
extent of damaging the reputation of the employer and of
other workers. The comments had not been published in
the media but in the confined environment of a company,
and concerned individuals working there, namely the
human resources manager and work colleagues, that is
to say persons with no public duties. The extent of acceptable criticism when directed against a private individual
was narrower than that directed against authorities or
public institutions (contrast Dink v Turkey, nos. 2668/07,
6102/08, 30079/08, 7072/09 and 7124/09, paragraph 133,
14 September 2010, unreported). That context had
aggravated the damage caused by the newsletter to the
reputations of the persons concerned, since all its potential addressees knew the individuals who were criticised
or caricatured.

43 The
applicants had expressed themselves via a written
medium (not in the context of a verbal and spontaneous
exchange of opinions) with a general circulation inside
the company, using the union newsletter and noticeboard. It was therefore a well thought-out act on the part
of the applicants, who had been fully aware of the consequences of their actions and the manner in which the reputation of others could be harmed.
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the company for which the applicants worked. Moreover,
they had not contributed to a debate on union policy or
matters affecting all the workers in the company, but had
been expressed in reaction to those who had testified
against the applicants in judicial proceedings in which
they had legitimately asserted their individual rights.

45 The
Spanish courts had taken the view that any legitimate criticism the document may have contained had
been expressed through coarse insults, pejoratively suggesting that the persons concerned had given ‘sexual
favours’ in return for another type of favour, and describing them as ‘thieves’. In Lindon, Otchakovsky-Laurens
and July v France ([GC], nos. 21279/02 and 36448/02,
(2007) 46 EHRR 761), the Court had found that freedom
of expression did not protect similar comments concerning a public figure in politics; this was all the more true
where the comments concerned private individuals.

46 Asallyregards
the caricatures, the present case was materidifferent from that of Vereinigung Bildender Künstler
v Austria (no. 68354/01, (2007) 47 EHRR 189). Here there
was no formation of a democratic public opinion
expressed through art, but remarks in the context of
employer-employee relations.

47 The
government took the view, relying on Constantinescu
v Romania (no. 28871/95, (2000) 33 EHRR 817, paragraphs 72–75), that the existence of damage to the reputation of others, in the exercise by the applicants of their
freedom of expression, could not be regarded as justified
by their union activity. The restrictions on freedom of
expression under Article 10 para. 2 were also applicable to union representatives.

48 The
government observed that the nature and severity
of the punishment was also to be taken into account in
assessing the proportionality of the interference under
Article 10 of the Convention. In the Nafria judgment,
cited above, the Court had considered that, even though
a dismissal had serious consequences for the employment
relationship of a worker who had overstepped the acceptable limits of criticism, in assessing the proportionality
of the interference it was necessary to take into account
all the circumstances of the particular case. In the present case, the Spanish courts had assessed direct damage caused to the reputation of the persons mentioned in
the union newsletter, through coarse and insulting comments and images. Even if the applicants’ opinions could
be regarded as legitimate, they had been expressed in a
gratuitously offensive manner, being in written form and
deliberate.

49 The
government therefore concluded that the interference in question had been justified by the pursuit of a
legitimate aim that was proportionate to that aim.

50 (c)In the
Complaint under Article 11 of the Convention
government’s submission, this complaint lacked
separate substance and had to be examined jointly with
the Article 10 complaint. In reality, the applicants
seemed to be arguing that the expressions which had led
to the termination of their contracts of employment had
to be assessed in the context of their union activities. The
right to form or join a trade union had not, however, been
affected by the employer’s decision, confirmed by the
courts; what had to be examined in this case was the
extent of or limits to union representatives’ freedom of
expression.

51 The
freedom recognised in Article 11 of the Convention
44 Asgovernment
regards the content of the applicants’ comments, the
imposed positive obligations of protection on the State,
argued that there had been no opinion or
including those relating to the possibility of expressing
analysis dealing with matters of general interest (contrast Fuentes Bobo v Spain, no. 39293/98, (2000) 31
EHRR 1115) but, as in the case of Nafria v Spain (no.
46833/99, (2002) 36 EHRR 638), the comments had been
made in the context of a strictly professional dispute with

personal opinions. However, a breach of those positive
obligations would exist only where freedom of association
was affected (see, in particular, Gustafsson v Sweden,
(1996) 22 EHRR 409, paragraph 52). The applicants had
not proved that the purpose of the dismissal decision had
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been to take reprisals against a particular trade union as
opposed to others. The offending newsletter had simply
criticised the testimony of certain union representatives
in disputes that had affected the applicants individually,
and had compared that testimony to sexual favours or
theft. There had thus been no violation of the right to
freedom of association but there was an issue concerning
the extent of and limits to union representatives’ freedom
of expression that had to be examined only under Article 10 of the Convention.

52 1.C. Provision
The Court’s assessment
applicable to the present case
1734, 1735

The Court notes from the outset that the facts of the present case are such that the question of freedom of expression is closely related to that of freedom of association in
a trade union context. It reiterates in this connection that
the protection of personal opinions, as secured by Article
10, is one of the objectives of freedom of assembly and
association as enshrined in Article 11 (see Ezelin v
France (1991) 14 EHRR 362, paragraph 37, and Barraco
v France, no. 31684/05, paragraph 27, ECHR 2009. The
parties have, moreover, submitted arguments in respect
of both of those provisions.
It should be noted, however, that the applicants’ complaint mainly concerns their dismissal for having, as
members of the executive committee of a trade union,
published and displayed the articles and cartoons in
question. In addition, the domestic courts did not find it
established that the applicants had been dismissed as a
result of belonging to that trade union. The courts
referred to the exercise of the right to freedom of expression in the context of labour relations and noted that this
right was not unlimited, on account of the specific features of labour relations that had to be taken into consideration. Furthermore, the High Court of Justice of
Catalonia found that the dismissal of two other salaried
deliverymen had been in breach of Article 54 paras. 1 and
2(c) of the Labour Regulations, because they had been on
sick leave at the time of the publication and distribution
of the newsletter in question. This meant that they could
not be regarded as having participated in the publication
and distribution of the newsletter, or therefore, as being
jointly liable for the damage caused thereby to the dignity of the persons concerned. The employment tribunal
incidentally took note of the fact that they were still
members of the trade union in question (see paragraph
15 above). This confirms that the applicants’ trade union
membership did not play a decisive role in their dismissal.
The Court therefore finds it more appropriate to examine the facts under Article 10, which will nevertheless be
interpreted in the light of Article 11 (see Women On
Waves and others v Portugal, no. 31276/05, paragraph 28,
3 February 2009, unreported).

53 2.theCompliance
with Article 10 of the Convention, read in
light of Article 11
1734, 1735

(a) General principles in matters of freedom of expression
Freedom of expression constitutes one of the essential
foundations of a democratic society and one of the basic
conditions for its progress and for each individual’s selffulfilment. Subject to para. 2 of Article 10, it is applicable
not only to ‘information’ or ‘ideas’ that are favourably
received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb.
Such are the demands of pluralism, tolerance and broadmindedness without which there is no ‘democratic society’. As set forth in Article 10, this freedom is subject to
exceptions, which must, however, be construed strictly,
and the need for any restrictions must be established
convincingly (see, among other authorities, Lindon,
Otchakovsky-Laurens and July, cited above). Moreover,
Article 10 protects not only the substance of the ideas
and information expressed but also the form in which
they are conveyed (see De Haes and Gijsels v Belgium,
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(1997) 25 EHRR 1, paragraph 48).

54 Account
must nevertheless be taken of the need to strike
the right balance between the various interests involved.
Because of their direct, continuous contact with the realities of the country, a State’s courts are in a better position than an international court to determine how, at a
given time, the right balance can be struck. For this reason, in matters under Article 10 of the Convention, the
Contracting States have a certain margin of appreciation
in assessing the necessity and scope of any interference
in the freedom of expression protected by that Article (see
Tammer v Estonia, no. 41205/98, (2001) 37 EHRR 857,
paragraph 60, and Pedersen and Baadsgaard v Denmark
[GC], no. 49017/99, (2004) 42 EHRR 486, paragraph 68),
in particular when a balance has to be struck between
conflicting private interests.

55 However,
that margin goes hand in hand with European
supervision, embracing both the legislation and the decisions applying it, even those given by an independent
court (see, mutatis mutandis, Peck v United Kingdom, no.
44647/98, (2003) 36 EHRR 719, paragraph 77, and
Karhuvaara and Iltalehti v Finland, no. 53678/00, (2004)
41 EHRR 1154, paragraph 38). The Court’s task in exercising its supervisory function is not to take the place of
the national authorities but rather to review, in the light
of the case as a whole, whether the decisions they have
taken pursuant to their power of appreciation can be reconciled with the Convention provisions relied upon (see
Bladet Tromsø and Stensaas v Norway [GC], no.
21980/93, (1999) 29 EHRR 125, paragraph 60; Petrenco v
Moldova, no. 20928/05, [2011] EMLR 77, paragraph 54,
30 March 2010; Polanco Torres and Movilla Polanco v
Spain, no. 34147/06, paragraph 41, 21 September 2010;
and Petrov v Bulgaria (dec.), no. 27103/04, 2 November
2010).

56 The
Court takes the view that the members of a trade
union must be able to express to their employer their
1734, 1735

demands by which they seek to improve the situation of
workers in their company. In this respect, the Court notes
that the Inter-American Court of Human Rights, in its
Advisory Opinion OC-5/85193, emphasised that freedom
of expression was ‘a conditio sine qua non for the development of ... trade unions’ (see paragraph 26 above; see
also paragraph 24 and in particular point 155 cited
therein). A trade union that does not have the possibility
of expressing its ideas freely in this connection would
indeed be deprived of an essential means of action. Consequently, for the purpose of guaranteeing the meaningful and effective nature of trade union rights, the
national authorities must ensure that disproportionate
penalties do not dissuade trade union representatives
from seeking to express and defend their members’ interests. Trade-union expression may take the form of news
sheets, pamphlets, publications and other documents of
the trade union whose distribution by workers’ representatives acting on behalf of a trade union must therefore be authorised by the management, as stated by the
General Conference of the International Labour Organisation in its Recommendation No. 143 of 23 June 1971
(see paragraph 21 above).

57 Inbalance
the present case, the Spanish courts were required to
the applicants’ right to freedom of expression, as
1734, 1735

guaranteed by Article 10 of the Convention, against the
right to honour and dignity of Mr G, Mr A and Mr B (see
paragraphs 15–18 above) in the context of an employment relationship. Article 10 of the Convention does not
guarantee an unlimited freedom of expression and the
protection of the reputation or rights of others, in the present case the reputation of the persons targeted in the
drawings and texts at issue, constitutes a legitimate aim
permitting a restriction of that freedom of expression. If
the reasoning of the domestic courts’ decisions concern-
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ing the limits of freedom of expression in cases involving
a person’s reputation is sufficient and consistent with the
criteria established by the Court’s case law, the Court
would require strong reasons to substitute its view for
that of the domestic courts (see MGN Ltd v United Kingdom, [2011] ECHR 39401/04, paragraphs 150 and 155,
18 January 2011).
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annulling their dismissal. The Court’s task is therefore to determine whether, in the light of the case as a
whole, the sanction imposed on the applicants was proportionate to the legitimate aim pursued and whether
the reasons given by the national authorities to justify
it were ‘relevant and sufficient’ (see Fuentes Bobo,
cited above, paragraph 44).

58 (b)cle Positive
obligations of the respondent State under Arti- 64 (i) Whether the applicants’ comments could be regarded
10 of the Convention, read in the light of Article 11
as harmful to the reputation of others
The Court observes that, under Article 1 of the Convention, the contracting parties ‘shall secure to everyone
within their jurisdiction the rights and freedoms defined
in ... [the] Convention’. As the Court found in the case of
Marckx v Belgium ((1979) 2 EHRR 330, paragraph 31;
see also Young, James and Webster v United Kingdom,
[1981] IRLR 408, paragraph 49), in addition to the primarily negative undertaking of a State to abstain from
interference in the rights guaranteed by the Convention,
‘there may be positive obligations inherent’ in those
rights.

59 the
This is also the case for freedom of expression, of which
genuine and effective exercise does not depend
1734, 1735

merely on the State’s duty not to interfere, but may
require positive measures of protection, even in the
sphere of relations between individuals. In certain cases
the State has a positive obligation to protect the right to
freedom of expression, even against interference by private persons (see Fuentes Bobo, cited above, paragraph 38; Özgür Gündem v Turkey, [2000] ECHR
23144/93, paragraphs 42–46; and Dink, cited above, paragraph 106).

The Court observes that the domestic courts examined
whether the fundamental rights relied upon by the applicants had been breached; if there had been a breach,
their dismissals would have been declared null and void.
The courts observed that there had been no interference
with the right to trade union freedom, since the dismissals had been the result of the actual content of the
offending newsletter and not the applicants’ membership
of the union NAA.

65 Moreover,
the domestic courts referred to the exercise of
the right to freedom of expression in the context of labour
relations and noted that this right was not unlimited; the
specific features of labour relations had to be taken into
account. Barcelona employment tribunal no. 17 thus
found that the cartoon and speech bubbles on the cover of
the union newsletter, together with the articles inside it,
were offensive and impugned the respectability of the
persons concerned, as they overstepped the limits of freedom of expression and information, damaging the honour and dignity of the human resources manager and two
workers, and tarnishing the image of the company P (see
paragraph 15 above).

66 Tobunal
arrive at that conclusion, Barcelona employment tri60 applicants,
In the present case, the measure complained of by the
no. 17 carried out a detailed analysis of the facts
namely their dismissal, was not taken by
in dispute and, in particular, the context in which the
a State authority but by a private company. Following
the publication of the trade union newsletter of March
2002 and the expressions contained therein, the disciplinary measure of dismissal for serious misconduct
was taken against the applicants by their employer
(see paragraph 14 above) and confirmed by the domestic courts. The applicants’ dismissal was not the result
of direct intervention by the national authorities. The
responsibility of the authorities would nevertheless be
engaged if the facts complained of stemmed from a
failure on their part to secure to the applicants the
enjoyment of the right enshrined in Article 10 of the
Convention (see, mutatis mutandis, Gustafsson, cited
above, paragraph 45).

61 priate
In those circumstances, the Court finds that it is approto examine the present applications in terms of the
1734, 1735

positive obligations of the respondent State under Article 10, in the light of Article 11. The Court will therefore
ascertain whether, in the present case, the Spanish judicial authorities, in dismissing the applicants’ claims, adequately secured their right to freedom of expression in
the context of labour relations.

62 Whilst
the boundary between the State’s positive and
negative obligations under the Convention does not lend
itself to precise definition, the applicable principles are,
nonetheless, similar. In both contexts regard must be had
in particular to the fair balance that has to be struck
between the competing interests of the individual and of
the community as a whole, subject in any event to the
margin of appreciation enjoyed by the State (see Karhuvaara and Iltalehti, cited above, paragraph 42).

applicants had published the newsletter. The Court does
not see any reason to call into question the findings thus
made by the domestic courts to the effect that the drawing and two articles in question were offensive and capable of harming the reputation of others.

67 Inexpressed
this connection it should be noted that the applicants
themselves through a cartoon showing the
1734, 1735

human resources manager, G, sitting behind a desk
under which a person on all fours could be seen from
behind, together with A and B, workers’ representatives,
who were watching the scene while waiting to take their
turn to satisfy the manager. The accompanying speech
bubbles were sufficiently explicit. As to the two articles
(see paragraph 15 above), they contained explicit accusations of ‘infamy’ against A and B, denouncing them for
‘selling’ the other workers and for forfeiting their dignity
in order to keep their posts. The accusations were
expressed in vexatious and injurious terms for the persons concerned. The Court reiterates that a clear distinction must be made between criticism and insult and
that the latter may, in principle, justify sanctions (see,
mutatis mutandis, Skalka v Poland, no. 43425/98, (2003)
38 EHRR 1, paragraph 34). The Court further refers to
the general principles concerning freedom of opinion and
expression in the fifth edition (revised) of the Digest of
decisions and principles of the Committee on Freedom of
Association of the Governing Body of the International
Labour Office, and in particular point 154 according to
which ‘in expressing their opinions, trade union organizations should respect the limits of propriety and refrain
from the use of insulting language’ (see paragraph 24
above).

68 Inthatthethelight
of the foregoing, the Court takes the view
63 (c)As Application
of those principles to the present case
grounds given by the domestic courts were conthe Court noted above (see paragraph 61 above),
sistent with the legitimate aim of protecting the reputa1734, 1735

the principal question in the present case is whether
the respondent State was required to guarantee
respect for the applicants’ freedom of expression by

tion of the individuals targeted by the cartoon and texts
in question, and that the courts’ conclusion that the
applicants had overstepped the limits of admissible crit-
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icism in labour relations cannot be regarded as
unfounded or devoid of a reasonable basis in fact.

69 (ii)
Whether the sanction of dismissal was proportionate
to the degree of seriousness of the impugned remarks
It remains to be ascertained whether the sanction
imposed on the applicants by their employer, namely
their dismissal, was proportionate in relation to the circumstances of the case.

70 Inlaraddressing
this question, the Court will take particuaccount of the wording used in the cartoon and arti1734, 1735

cles in question and of the professional context in which
they appeared.

71 The
Court first notes that the impugned remarks were
expressed in a particular context. Proceedings had been
1734, 1735

brought in the employment tribunals by the applicants,
members of a trade union, against their employer. In
those proceedings the non-salaried deliverymen, A and
B, had testified in favour of the company P and therefore
against the applicants (see paragraph 11 above). The cartoon and articles were thus published in the newsletter of
the trade union workplace branch to which the applicants belonged, in the context of a dispute between the
applicants and the company P. Nevertheless, they did
contain criticism and accusations, not directly against the
company but against the two non-salaried deliverymen
and the human resources manager. The Court reiterates
in this connection that the extent of acceptable criticism
is narrower as regards private individuals than as
regards politicians or civil servants acting in the exercise
of their duties (contrast Lingens v Austria, (Application
9815/82) (1986) 8 EHRR 407, paragraph 42, and Nikula
v Finland, no. 31611/96, (2002) 38 EHRR 944, paragraph 48).
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professional environment. They endorsed the penalties
imposed by the employer, finding that they were not disproportionate to the legitimate aim pursued, namely the
protection of the reputation of Mr G, Mr A and Mr B in
such a context. They further found that the conduct in
question had not directly fallen within the applicants’
trade union activity but had, on the contrary, offended
against the principle of good faith in labour relations and
had fallen short of the minimum requirements for coexistence in a professional environment (see paragraph 15
above). Lastly, the courts made extensive reference in the
present case to the Constitutional Court’s case law concerning the right to freedom of expression in labour relations and establishing that it was not unlimited. In the
Court’s opinion, the conclusions reached by the domestic
courts cannot be regarded as unreasonable. In this connection, it notes that, in addition to being insulting, the
cartoon and texts in issue were intended more as an
attack on colleagues for testifying before the courts than
as a means of promoting trade union action vis-à-vis the
employer.

75 rial
Moreover, an examination of the comparative-law mateavailable to the Court reveals that employers generally enjoy broad discretion in determining the sanction
that is best adapted to accusations against an employee;
the scale of possible sanctions encompasses the power to
dismiss a person who has seriously compromised the
interests of the company. In the countries examined, the
domestic legislation seeks to reconcile the employee’s
right to freedom of expression with the employer’s rights
and prerogatives, requiring in particular that a dismissal
measure be proportionate to the conduct of the employee
against whom it is taken (see paragraphs 27 and 30–31
above). The homogeneity of European legal systems in
this area is a relevant factor in balancing the various
rights and interests at stake in the present case.

76 The
Court observes that, in order to be fruitful, labour
relations must be based on mutual trust. As the employ1734, 1735

72 content
The Court does not share the government’s view that the
of the impugned articles did not concern any mat1734, 1735

ment tribunal rightly found, even if the requirement to act
in good faith in the context of an employment contract does
not imply an absolute duty of loyalty towards the employer
or a duty of discretion to the point of subjecting the worker
to the employer’s interests, certain manifestations of the
right to freedom of expression that may be legitimate in
other contexts are not legitimate in that of labour relations
(see, mutatis mutandis, Vogt v Germany, (1995) 21 EHRR
205, paragraphs 51 and 59). Moreover, an attack on the
respectability of individuals by using grossly insulting or
offensive expressions in the professional environment is,
on account of its disruptive effects, a particularly serious
form of misconduct capable of justifying severe sanctions.

ter of general interest (see paragraph 44 above). The publication at issue took place in the context of a labour dispute inside the company to which the applicants had
presented certain demands. The primary role of publications of this type ‘should be to deal with matters essentially relating to the defence and furtherance of the interests of the unions’ members in particular and with labour
questions in general’ (see paragraph 24 above, in particular point 170 of the International Labour Office Digest
cited). The debate was therefore not a purely private one;
it was at least a matter of general interest for the workers of the company P (see, mutatis mutandis, Fressoz and
Roire v France [GC], no. 29183/95, (1999) 31 EHRR 28,
paragraph 50, ECHR 1999-I, and Boldea v Romania, no.
19997/02, paragraph 57, ECHR 2007-II).

77 This
leads the Court to find that, in the particular circumstances of the present case, the measure of dismissal

73 That
being said, the existence of such a matter cannot
justify the use of offensive cartoons or expressions, even

taken against the applicants was not a manifestly disproportionate or excessive sanction capable of requiring
the State to afford redress by annulling it or by replacing it with a more lenient measure.

1734, 1735

in the context of labour relations (see paragraph 24
above, point 154 of the Digest cited). Moreover, the
remarks did not constitute an instantaneous and ill-considered reaction, in the context of a rapid and spontaneous
oral exchange, as is the case with verbal exaggeration. On

the contrary, they were written assertions, published in a
quite lucid manner and displayed publicly on the premises
of the company P (compare Nafria, cited above, paragraph 41).

74 The
domestic courts took all these factors into account in
dealing with the action brought by the applicants. They
carried out an in-depth examination of the circumstances
of the case and a detailed balancing of the competing
interests at stake, taking into account the limits of the
right to freedom of expression and the reciprocal rights
and obligations specific to employment contracts and the

78 (iii)
Conclusion
In those circumstances, the Court finds that the respondent State has not failed to fulfil its obligations in respect
of the applicants under Article 10 of the Convention,
read in the light of Article 11.

79 read
Accordingly, there has been no violation of Article 10,
in the light of Article 11.
For these reasons, the court holds, by 12 votes to five,
that there has been no violation of Article 10 of the Convention, read in the light of Article 11.
Done in English and in French, and delivered at a public hearing in the Human Rights Building, Strasbourg,
on 12 September 2011.
Vincent Berger Jurisconsult
Nicolas Bratza President
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In accordance with Article 45 para. 2 of the Convention
and Rule 74 para. 2 of the Rules of Court, the separate
opinion of Judges Tulkens, David Thór Björgvinsson,
Jociene, Popovic and Vucinic is annexed to this judgment.

1

2

3

Palomo Sanchez v Spain: Dissenting opinion

trade union membership did not play a decisive role in
their dismissal’ (ibid, second sub-paragraph).

4

JOINT DISSENTING OPINION OF JUDGES
TULKENS, DAVÍD THÓR BJÖRGVINSSON,
JOCIENE, POPOVIC AND VUCINIC
(Translation)
We do not share the majority’s decision to the effect
that there has not been, in the present case, a violation of
Article 10 of the Convention, read in the light of Article
11. Through the specific circumstances of this case, some
major questions of principle are raised in terms of the
substance and extent of freedom of expression in the context of labour relations and the freedom of expression of
trade unions.
We will first briefly summarise the facts, as they are
important for an understanding of the scope and significance of the issues.
The applicants were employed as delivery workers for
an industrial bakery company. They had brought proceedings against that company before employment tribunals seeking recognition of their status as salaried
workers (rather than self-employed or non-salaried delivery workers), in order to be covered by the corresponding
social-security regime. Representatives of a committee of
non-salaried delivery workers in the company had testified against the applicants in those proceedings. In 2001
the applicants set up the trade union NAA (Nueva alternativa asamblearia) to defend their interests and those
of the other delivery staff who were under pressure from
the company to renounce their claim to salaried status,
which had been acknowledged by the employment tribunals. The applicants were not trade union representatives, in view of the fact that at the time of the dismissals
there had not been any elections in the company since
1991, but they were on the executive board of the trade
union NAA and the first applicant was a trade union officer.
The May 2002 issue of the trade union’s newsletter
reported on a judgment given in April 2002 by Barcelona
employment tribunal no. 13, which had upheld the applicants’ claims, ordering the company to pay them certain
sums in respect of salaries owed to them. The cover of the
newsletter showed a satirical caricature of the company’s
human resources manager receiving sexual gratification
in return for favours granted to certain workers. The
newsletter contained two articles that virulently criticised two individuals who worked for the same company
but represented a committee of non-salaried workers,
accusing them of ‘selling the other workers and forfeiting
their dignity in order to keep their posts’.
On 3 June 2002 the applicants were summarily dismissed on grounds of serious misconduct, namely for
impugning the reputations of the individuals in question,
under Article 54 para. 1 of the Labour Regulations, which
provided for the termination of a contract of employment
where an employee was guilty of serious and negligent
failure to perform his or her contractual obligations.
Under Article 54 para. 2(c) serious misconduct was constituted by ‘[v]erbal or physical attacks on the employer
or persons working in the company, or members of their
families living with them’. Their trade union NAA was
also disbanded.
The Court rightly observes from the outset that ‘the facts
of the present case are such that the question of freedom
of expression is closely related to that of freedom of association in a trade union context’ (paragraph 52 of the
judgment, first sub-paragraph). However, it subsequently
follows a different course and brushes aside, somewhat
artificially, the trade union dimension of the case. It
endorses the position of the domestic courts, which ‘did
not find it established that the applicants had been dismissed as a result of belonging to that trade union’ and
confirms, albeit with a slight nuance, ‘that the applicants’

5

6

7

8
9

The Court thus chooses to examine the case mainly from
the angle of Article 10 of the Convention, even though it
explains that this provision will be interpreted in the
light of Article 11 1. However, the approach thus
announced proves in practice to be illusory, or even theoretical. Both in assessing the facts and in balancing the
interests at stake, the majority give scant consideration
to the fact that the applicants were members of a trade
union, or that they were expressing professional and
employment-related claims. In addition, the dispute in
question lay at the very heart of a debate concerning
trade union freedom, since the dispute was not only
between a trade union and an employer, but also between
two trade unions.
The right to trade union freedom cannot be dissociated
from the right to freedom of expression and information.
Moreover, in turn, trade union freedom of expression is
unanimously regarded as an essential and indispensable
aspect of the right of association, it being a prerequisite
to the fulfilment of the goals of associations and trade
unions, as is quite clear from the documents of the International Labour Organisation and the case law of the
Inter-American Court of Human Rights cited by the
Grand Chamber as relevant material (paragraphs 21 et
seq of the judgment). As M O’Boyle has commented,
‘freedom of speech can be seen as the oxygen which gives
associative rights their vitality’ 2. We share the view that
‘since trade unions play an important role, in that they
express and defend ideas of public interest in professional
and employment-related matters, their freedom to put
forward opinions warrants a high degree of protection’3.
Whilst it is not submitted that the cause of the dismissals
lay in the applicants’ trade union membership, there is
no doubt that the cartoon and impugned articles in the
union newsletter had a trade union connotation and thus
had to be assessed in the light of the ongoing industrial
dispute in the company and the context in which they
had been published.
Admittedly, there has not yet been any specific Convention case law associating trade union freedom, in terms of
‘a right, in order to protect [its members’] interests, that
the trade union should be heard’ 4, with freedom of
expression. We believe, however, that the case law applicable to freedom of expression in a media context may be
applied, mutatis mutandis and with all the necessary
precautions, to cases like the present one. A function similar to the ‘watchdog’ role of the press is performed by a
trade union, which acts on behalf of the company’s workers to protect their occupational and employment-related
interests. In the Vides Aizsardzibas Klubs v Latvia judgment of 27 May 2004, the Court extended to environmental protection groups the privileged status afforded
to the press. This was also the case for associations in the
Mamère v France (2006) 49 EHRR 1075.
That being said, it is obvious that freedom of expression
in general, like that of trade unions in particular, is not
unlimited and is subject to the same limitations and
restrictions as are necessary in a democratic society.
In the light of Article 10 of the Convention, the case must
be examined in terms of the positive obligations that may
have to be fulfilled by the respondent State in order to
secure to the applicants the enjoyment of their right to
freedom of expression, as the measure disputed by the
applicants, namely their dismissal, was not taken by a
governmental authority but by a private company. The
question is whether the disciplinary sanction imposed on
the applicants, namely dismissal for serious misconduct,
leading to the immediate and final loss of their jobs, met
a ‘compelling social need’ and was proportionate to the
legitimate aim pursued and whether the reasons given
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by the domestic authorities to justify it were ‘relevant
and sufficient’. We do not believe so, although we
acknowledge, as the legitimate aim, the need to protect
the reputation or rights of others.

that the offending caricatures and articles ‘did not constitute an instantaneous and ill-considered reaction, in
the context of a rapid and spontaneous oral exchange, as is
the case with verbal exaggeration. On the contrary, they

10 Inrightbalancing
the right to freedom of expression with the
to honour and reputation of the individuals con-

were written assertions, published in a quite lucid manner
and displayed publicly on the premises of the company P’

cerned, the Court uses, in their entirety and almost word
for word, the findings of the domestic courts, which, without taking Article 10 of the Convention into account, took
the view that the cartoon and articles in question were
offensive and impugned the respectability of the individuals and company concerned (see paragraph 65 of the
judgment). At no point does the Court examine in concreto whether the cartoon and articles overstepped the
bounds of remarks that ‘shock, offend and disturb’ and
that are protected by Article 10 of the Convention as an
expression of pluralism, tolerance and broadmindedness,
without which there is no democratic society. It is precisely when ideas shock and offend that freedom of
expression is most precious 5.

(see paragraph 73 of the judgment). This assessment
then in fact allows the Court to distinguish the present
case from its judgment in Fuentes Bobo v Spain (29 February 2000), which concerned verbal remarks made during live radio broadcasts, without any possibility for the
applicants to reformulate, rectify or even withdraw them
before they were made public 9. The somewhat artificial
nature of this distinction, precisely in the context of
labour relations, may give reason to fear that the present
judgment constitutes a step backwards in relation to the
Fuentes Bobo judgment, concerning the dismissal of a
journalist on account of harsh criticism during a radio
programme, where the Court found that there had been
a violation of Article 10 of the Convention in the context
of an industrial dispute.

11 caricature,
As regards the cartoon on the newsletter’s cover, it is a 15 As to the seriousness of the sanction, the applicants
which, whilst being vulgar and tasteless in
received the maximum penalty provided for by the
nature, should be taken for what it is – a satirical representation. In other cases the Court has recognised the
satirical nature of an expression, publication or caricature 6. In refusing to take that nature into account in the
present case, the judgment gives the curious impression
of placing trade union freedom of expression at a lower
level than that of artistic freedom and of treating it more
restrictively 7.

Labour Regulations, namely the final termination of
their contracts of employment, without a notice period or
any warning or compensation. This is undoubtedly the
harshest possible sanction that can be imposed on workers, whereas other more lenient and more appropriate
disciplinary sanctions could or should have been envisaged, as the Court recognised in the Fuentes Bobo judgment 10.

12 Moreover,
as to the content of the impugned texts, which 16 It should also be noted that the applicants were disare unquestionably crude and vulgar, it must be assessed
missed for serious and negligent failure to perform their
in relation to the ongoing industrial dispute in the company. The harsh criticism did not relate to the intimacy of
the individuals or to other rights pertaining to their private lives. It was directed exclusively at the role of certain colleagues in the industrial dispute and their professional attitude in the legal debate over the recognition
of rights afforded by law to workers. It was in fact mainly
for the promotion and protection of those rights that the
trade union had been created. In this connection, we do
not find that the criticism was such as to cause prejudice
‘to personal enjoyment of the right to respect for private
life’ (see A v Norway, [2009] ECHR 28070/06, paragraph
64). It is also noteworthy that there is no information in
the file to suggest that the individuals concerned by the
applicants’ offending remarks brought any legal proceedings for libel or insults against the applicants, unlike
the situation in Fuentes Bobo v Spain 8.
The newsletter’s cover thus referred to the fact that
certain representatives of the association had testified in
favour of the company and that, in exchange, they had
received favours. The impugned article entitled ‘Whose
witnesses? Theirs, of course’ addressed the same question, admittedly in ironic and excessive terms, alleging
that the witnesses had failed in their duty to defend the
interests of persons such as the members of the professional association of which they themselves were representatives.

13 ment,
In paragraph 74 of the judgment, to support its assessthe Court notes that ‘in addition to being insulting, the cartoon and texts in issue were intended more as
an attack on colleagues for testifying before the courts
than as a means of promoting trade union action vis-àvis the employer’. Once again, the Court dissociates the
impugned texts from their context, as the trade union
action had precisely been triggered by the testimony in
court of members of the other committee (see paragraph 2 above). Moreover, such an assertion – and it is
questionable whether this actually falls within the
Court’s remit – amounts to speculation and reveals a certain ignorance, or even suspicion, of trade union action.

14 Like the Chamber, the Grand Chamber stresses the fact

contractual obligations, even though ‘offences’ committed
in written form are not expressly mentioned in Article 54
para. 2 of the Labour Regulations, which refers only to
‘[v]erbal or physical attacks on the employer or persons
working in the company ...’ among the situations that
may constitute non-performance of contract. In any
event, the sanction imposed depended on the conduct in
question being characterised by the employer as ‘serious’
and then on the employer’s wish to terminate the applicants’ contracts, since Article 54 para. 1 of the Labour
Regulations did not render dismissal mandatory for that
kind of situation but only provided for it as a possibility.

17 The
imposition of such a harsh sanction on trade union
members, who were acting in their own names but also to
defend the interests of other workers, is likely to have,
generally speaking, a ‘chilling effect’ on the conduct of
trade unionists and to encroach directly upon the raison
d’être of a trade union 11. In this connection it is noteworthy that the mere threat of dismissal, involving loss
of livelihood, has been described in the Court’s case law
as a very serious form of compulsion striking at the very
substance of the freedom of association guaranteed by
Article 11 (see Young, James and Webster v United Kingdom, [1981] IRLR 408, paragraph 55).

18 tions
Lastly, the majority boldly assert that certain manifestaof the right to freedom of expression that may be
legitimate in other contexts are not legitimate in that of
labour relations. They continue as follows: ‘Moreover, an
attack on the respectability of individuals by using
grossly insulting or offensive expressions in the professional environment is, on account of its disruptive effects,
a particularly serious form of misconduct capable of justifying severe sanctions. This leads the Court to find that,
in the particular circumstances of the present case, the
measure of dismissal taken against the applicants was
not a manifestly disproportionate or excessive sanction
capable of requiring the State to afford redress by
annulling it or by replacing it with a more lenient measure’ (see paragraphs 76 and 77 of the judgment). We are
puzzled by such an assertion.
Firstly, the argument of possible disruption in the work-
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place is one that has been traditionally used in order to
justify greater protection of freedom of expression and not
less protection. ‘Many people, ... economically dependent
as they are upon their employer, hesitate to speak out not
because they are afraid of getting arrested, but because
they are afraid of being fired. And they are right.’ 12.
Furthermore, the Court once again overlooks the social
dimension of the situation in adopting this singular position, which appears to us to be detached from the reality
of the case. The applicants’ summary and final dismissal
for serious misconduct quite simply deprived them of
their livelihood. In terms of proportionality, is it really
reasonable today, with the widespread employment crisis affecting numerous countries and in terms of social
peace, to compare the potentially disruptive effects of the
impugned texts in the workplace with a measure of final
dismissal, and thus increased job insecurity for the workers? We do not think so.
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In conclusion, in view of the foregoing, the interrelationbetween freedom of expression and freedom of association, the employment and professional context in
which the facts occurred, the seriousness of the sanction,
and its dissuasive effect and disproportionate nature, we
believe that the interference in question did not meet a
‘compelling social need’, that it cannot be regarded as
‘necessary in a democratic society’ and that it appears
manifestly disproportionate to the aims pursued. There
has therefore been a violation of Article 10 of the Convention, read in the light of Article 11.
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BRITISH AIRWAYS PLC (respondent) v.
WILLIAMS and others (appellants)
Case C-155/10
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European Community law
Health & safety
Working time
Rights and obligations – annual leave
Effect of European Community law
EC Working Time Directive

Civil Aviation (Working Time) Regulations 2004, SI 2004/756: reg. 4
EC Working Time Directive 93/104: Article 7
EC Working Time Directive 2003/88: Article 7
Council Directive 2000/79/EC: Annex, clause 3

The facts:
Some 2,750 pilots brought employment tribunal proceedings
concerning the extent of their entitlement to holiday pay
against their employer, British Airways plc (“BA”). The pilots’
salary structure was as follows: (i) basic pay; (ii) a “flying
time” supplement of £10 per flying hour; and (iii) an allowance
of £2.73 per hour of time spent away from their base airport, of
which 82% was treated as a repayment of expenses and 18%
as taxable (“the TAFB allowance”). However, whilst on paid
annual leave, they received only basic pay. The pilots contended that the amount paid to them in respect of annual
leave should be fixed at a level equivalent, or comparable, to
that of the pay they received when working, and so should
include an element of pay attributable to the flying time supplement and the taxable part of the TAFB allowance.
The pilots sought to rely on reg. 4 of the Civil Aviation
(Working Time) Regulations 2004, SI 2004/756, (“the Aviation
Regulations”), which gave effect to Council Directive
2000/79/EC (“the Aviation Directive”), implementing the European Agreement on the Organisation of Working Time of
Mobile Staff in Civil Aviation (“the European Agreement”).
Clause 3 of the European Agreement was identical, in all
material respects, to Article 7 of the EC Working Time Directive 93/104, which was replaced by EC Working Time Directive 2003/88, with Article 7 remaining in the same terms.
Regulation 4 of the Aviation Regulations, so far as material,
provides: “(1) A crew member is entitled to paid annual leave
of at least four weeks, or a proportion of four weeks in respect
of a period of employment of less than one year.” The Aviation
Regulations do not specify how holiday pay is to be calculated.
Article 7 of the EC Working Time Directive 2003/88 provides:
“1. Member States shall take the measures necessary to
ensure that every worker is entitled to paid annual leave of at
least four weeks in accordance with the conditions for entitlement to, and granting of, such leave laid down by national legislation and/or practice.
2. The minimum period of paid annual leave may not be
replaced by an allowance in lieu, except where the employment relationship is terminated.”
Clause 3 of the European Agreement reads:
“1. Mobile staff in civil aviation are entitled to paid annual
leave of at least four weeks, in accordance with the conditions
for entitlement to, and granting of, such leave laid down by
national legislation and/or practice.
2. The minimum period of paid annual leave may not be
replaced by an allowance in lieu, except where the employment relationship is terminated.”
The Employment Tribunal and the Employment Appeal Tribunal found in favour of the appellants. The Court of Appeal
([2009] IRLR 491) accepted the contrary view put forward by
British Airways, finding that the fixed annual sum alone constituted remuneration. The Supreme Court ([2010] IRLR 541)
stayed the proceedings and referred the following questions to
the Court of Justice of the European Union for a preliminary
ruling:
“(1) Under (a) Articles 7 of Council Directive 93/104 ... as
amended by ... Directive 2003/88 and (b) clause 3 of the Euro-
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Newspapers Ltd
[2012] EWHC 1296 (QB)

b
QUEEN’S BENCH DIVISION
TUGENDHAT J
23–27 APRIL, 24 MAY 2012

c Copyright – Moral rights – Right to privacy of certain photographs and films – Person

who for private and domestic purposes commissions taking of photograph or making of
film – Meaning of ‘commissions’ – Copyright, Designs and Patents Act 1988, s 85.
Tort – Harassment – Prohibition of harassment – Offence of harassment – Civil
d remedy – Course of conduct amounting to harassment – Right to respect for private and
family life – Freedom of expression – Repeated publication of offensive or insulting
words about a person’s appearance or sexuality – Whether course of conduct
amounting to harassment – Protection from Harassment Act 1997, s 1 – Human Rights
Act 1998, Sch 1, Pt I, arts 8, 10.
e The claimant, T, had worked in the field of journalism, communications and

public relations for more than 20 years. During the campaign before the
general election in May 2010 she was the press officer to H. H was re-elected as
a member of parliament and held ministerial office. H had been married for
many years and T had entered into a civil partnership in 2007. In 2008 T and H
had begun a clandestine affair. Their relationship was made public in June 2010;
f as a result of the disclosure H and his wife separated and were subsequently
divorced. T’s relationship with her civil partner had concluded in October 2009,
but they had continued to share their living accommodation until June 2010.
The defendant was the publisher of print and online newspapers with a
substantial circulation and readership. It published articles and photographs
g about T and H.a T brought an action for infringement of her rights tobprivacy,
relying on s 1 of the Protection from Harassment Act 1997, art 8 of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms 1950 (as set out in Sch 1 to the Human Rights Act 1998), and s 85c of
the Copyright, Designs and Patents Act 1988. A person who pursued a course
of conduct in breach of s 1 of the 1997 Act was guilty of an offence and an
h actual or apprehended breach of s 1 could be the subject of a claim in civil
proceedings by the victim. Under s 1(1) a person ‘must not pursue a course of
conduct—(a) which amounts to harassment of another, and (b) which he
knows or ought to know amounts to harassment of the other’. The person
whose course of conduct was in question, under sub-s (2) ‘ought to know that
it amounts to or involves harassment of another if a reasonable person in
j possession of the same information would think the course of conduct
amounted to or involved harassment of the other’; sub-s (3)(c) provided that
a Section 1, so far as material, is set out at [47], below
b Article 8 is set out at [48], below
c Section 85, so far as material, is set out at [321], below
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sub-s (1) did not apply to a course of conduct if the person who pursued it
showed ‘that in the particular circumstances the pursuit of the course of
conduct was reasonable’. T complained, as a private individual, that the
defendant’s publication of repeated references to her personal appearance and
her sexuality, including repeated use of the words ‘bisexual’ and ‘lesbian’, had
been a course of conduct amounting to harassment. The court considered, in
relation to the 1997 Act and in relation to the claim for misuse of private
information, the obligation of the state to prevent interference with the right of
individuals to protection of their private lives under art 8 of the convention and
the right to freedom of expression under art 10d of the convention. The claim
under s 85 of the 1988 Act related to the publication by the defendant of
cropped versions of photographs taken at T’s civil partnership celebrations.
The photographs had been taken by a professional photographer who was a
personal friend. T had asked him if he would photograph the civil partnership
celebrations and he said that, as a wedding present, he would not charge for the
work. Under s 85, which was headed ‘Right to privacy of certain photographs
and films’, a person who for private and domestic purposes ‘commissions the
taking of a photograph’ had, where copyright subsisted in the resulting work,
the right not to have copies of the work issued to the public or the work
exhibited or shown in public and a person who did or authorised the doing of
any of those acts infringed that right. T submitted that in order to protect the
art 8 right of individuals, a generous interpretation should be given to the word
‘commissions’, and that it should suffice if the subject of photograph merely
asked or gave permission to the photographer to take the photograph for the
relevant private or domestic event. The court heard evidence from journalists
who had written the articles published by the defendant.

a

b

c

d

e

Held – (1) To comply with the obligation to read and give effect to legislation
in a way which was compatible with the convention rights, it was established
f
that harassment was not to be given an interpretation which restricted the right
to freedom of expression, save in so far as that was necessary in order to
achieve a legitimate aim, so that the court must hold that a course of conduct,
in the form of journalistic speech, was ‘reasonable’ under s 1(3)(c) of the 1997
Act unless, in the particular circumstances of the case, the course of conduct
was so unreasonable that it was necessary and proportionate to prohibit or g
sanction the speech in pursuit of the art 10(2) aims which included the
protection of the rights of others under art 8. Thus a publisher was required to
consider whether a proposed series of articles, which was likely to cause
distress to an individual, would constitute an abuse of the freedom of the press
which the pressing social needs of a democratic society required should be
curbed. In considering the effect of a course of conduct which consisted of h
speech, the court could have to decide what meaning the words conveyed; in
the case of harassment by written words, it was the effect, on the person who
was the subject of what was written, of which the writer knew, or ought to
have known, that could give rise to liability. In principle, the repeated
publication in the media of offensive or insulting words about a person’s
appearance could amount to harassment; the same applied with much greater j
force to a person’s sexuality, so that repeated mocking by a national newspaper
of a person by reference to that person’s sexual orientation would almost
inevitably be so oppressive as to amount to harassment and the same was likely
d Article 10, so far as material, is set out at [13], below
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a to apply to repeated mocking by reference to any of the protected

b

c

d

e

f

g

h

j

characteristics defined by the Equality Act 2010. In the instant case, the court
did not accept the first premise of the claimant’s case, namely that she was a
private individual; for the purposes of s 1(2) of the 1997 Act, none of the
defendant’s witnesses ‘ought to’ have known that what he or she was writing
amounted to harassment of the claimant; and a reasonable person in
possession of the same information as the defendant about the claimant’s job
and her past career as a journalist could reasonably consider that that she was a
woman of strong character who was not likely to be upset by comments or
offensive language. In terms of causation, a reasonable person in possession of
the information available to the defendant would have thought that the
publication of the true but defamatory allegations about the claimant’s
conduct would cause her the distress that she had suffered; so far as the
conduct of the defendant had caused her distress, that was what had caused it.
The court did not accept that the defendant ought to have known that its
conduct in relation to that language would be sufficiently distressing to be
considered oppressive or amount to harassment, and the court did not accept
that it had been so considered by the claimant. What had been written had
been insulting and offensive in so far as it referred to the claimant’s personal
appearance and clothing; but the reasonable reader would not have regarded
the words ‘bisexual’ and ‘lesbian’ as offensive or insulting in relation to the
claimant. Moreover, discussion or criticism of sexual relations which arose
within a pre-existing professional relationship, or of a sexual relationship which
involved the deception of a spouse, or a civil partner, or of others with a right
not to be deceived, were matters which a reasonable person would not think
would be conduct amounting to harassment, and would think was reasonable,
unless there were some other circumstances which made it unreasonable.
Furthermore, the main target of the articles complained of was H, so that
because each occasion on which the words complained of had been repeated
was an occasion related to a newsworthy event relating to H, the fact of the
repetition did not have the effect that speech which was otherwise reasonable
within the meaning of s 1(3)(c) of the 1997 Act crossed the line so as to amount
to harassment (see [52]–[54], [57], [70], [78], [146], [153], [249]–[252],
[253]–[257], [263], [269]–[272], [275], [281], [338], below); Saaristo v Finland
[2010] ECHR 184/06 adopted; Redmond-Bate v DPP (1999) 7 BHRC 375, dicta of
Lord Phillips MR in Thomas v News Group Newspapers Ltd [2002] EMLR 78
at [24], [30], [32]–[35], [37] and Re S (a child) (identification: restriction on
publication) [2004] 4 All ER 683 at [17] applied.
(2) In the instant case the claimant had had no reasonable expectation of
privacy as to her bisexuality or in respect of the ending of her relationship with
her civil partner or in respect of the publication of versions of her civil
partnership photographs, such that her rights under art 8 of the convention
were engaged (see [282]–[319], [338], below); Murray (by his litigation friends) v
Big Pictures (UK) Ltd [2008] 3 FCR 661, dicta of Sir Anthony Clarke MR in
Lord Browne of Madingley v Associated Newspapers Ltd [2008] QB 103 at [59] and
of Lord Phillips in Lord Browne of Madingley v Associated Newspapers Ltd [2008]
QB 103 at [24], and dicta of Nicol J in Ferdinand v MGN Ltd [2011] All ER (D) 04
(Oct) at [54] applied.
(3) On the true construction of s 85 of the 1988 Act, ‘commissioning’ meant
that there must be an obligation on the part of the commissioned party to
produce the work, and an obligation on the part of the commissioning party to
pay money or money’s worth. In the instant case, therefore, the claimant had
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not commissioned the photographs and could not claim a right to privacy a
under s 85. Accordingly, the claim would be dismissed (see [327]–[336], [338],
below); Apple Corps Ltd v Cooper [1993] FSR 286 considered.
Notes
For respect for private life, see 8(2) Halsbury’s Laws (4th edn reissue) para 150,
for commissioned artistic works and for the right to privacy of certain b
photographs and films, see 9(2) Halsbury’s Laws (4th edn) (2006 reissue)
paras 126, 476, for personal confidences; in general, see 19 Halsbury’s Laws (5th
edn) (2011) para 25, and for civil claims for harassment, see 97 Halsbury’s Laws
(5th edn) (2010) para 557.
For the Copyright, Designs and Patents Act 1988, s 85, see 19(2A) Halsbury’s c
Statutes (4th edn) (2010 reissue) 693.
For the Protection from Harassment Act 1997, s 1, see 12(2) Halsbury’s
Statutes (4th edn) (2011) 951.
For the Human Rights Act 1998, Sch 1, Pt I, arts 8, 10, see 7(1) Halsbury’s
Statutes (4th edn) (2011 reissue) 768, 769.
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Claim
Carina Trimingham brought proceedings against Associated Newspapers Ltd
(the defendant), in relation to 65 newspaper articles published in print and
online, for wrongful publication of private information concerning her. The
claims were for interference with her privacy right under s 85 of the Copyright,
Designs and Patents Act 1988, for misuse of private information pursuant to
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the Human Rights Act 1998 and under the Protection from Harassment a
Act 1997. She claimed damages including aggravated damages and injunctive
relief. The facts are set out in the judgment.
Matthew Ryder QC and William Bennett (instructed by Mishcon de Reya) for
Ms Trimingham.
Antony White QC and Alexandra Marzec (instructed by Reynolds Porter b
Chamberlain LLP) for the defendant.
Judgment was reserved.
24 May 2012. The following judgment was delivered.
TUGENDHAT J.
[1] By claim form issued on 11 August 2010 the claimant (Ms Trimingham)
complained that the defendant had wrongfully published private information
concerning herself in eight articles.
[2] Mr Christopher Huhne MP had been re-elected as the member of
Parliament for Eastleigh in Hampshire at the general election held in May 2010,
just over a month before the first of the articles complained of. He became
Secretary of State for Energy in the coalition government. He was one of the
leading figures in the government and in the Liberal Democrat party. In 2008
Ms Trimingham and Mr Huhne started an affair, unknown to both Mr Huhne’s
wife, Ms Pryce, and Ms Trimingham’s civil partner. By 2008 Mr Huhne had
become the home affairs spokesman for the Liberal Democrats. At that time he
had been married to Ms Pryce for almost 25 years. They had five children, three
together, and two from Ms Pryce’s first marriage. Until 20 June 2010,
Ms Trimingham was living with her civil partner.
[3] As a result of the disclosure of the relationship between Mr Huhne and
Ms Trimingham, Mr Huhne and Ms Pryce separated and subsequently
divorced. Ms Trimingham’s relationship with her civil partner had concluded in
October 2009, but they continued to share a flat together until June 2010.
[4] On Saturday 19 June 2010 reporters from the People newspaper stopped
Ms Trimingham and Mr Huhne at Waterloo station, where they had arrived
together from his constituency. They put to Mr Huhne that he was having an
affair. That evening Mr Huhne released a short statement saying: ‘I am in a
serious relationship with Carina Trimingham and I am separating from my
wife’. Ms Trimingham made no public statement and took down her Facebook
page and Twitter account.
[5] The eight articles Ms Trimingham complained of in August 2011 were as
follows.
1. ‘Lib Dem minister Chris Huhne pictured with his mistress hours before he
admitted cheating on his wife of 26 years’, Mail on Sunday 20 June 2010.
2. ‘Chris Huhne’s bisexual lover: Life and very different loves of the PR girl in
Doc Martens’ by Barbara Davies, Daily Mail 21 June 2010.
3. ‘First picture of Chris Huhne’s lover and the lesbian civil partner she has
left broken-hearted’ by Barbara Davies, Daily Mail 22 June 2010.
4. ‘It’s Chris Huhne’s hypocrisy and lies that matter, not his sex life’ by
Richard Littlejohn, Daily Mail 22 June 2010.
5. ‘Cheat on my wife? Nothing like that will ever emerge? What hypocrite
Huhne told the voters in 2007’ by Sam Greenhill and Katherine Faulkner, Daily
Mail 23 June 2010.

c

d

e
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g

h

j
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6. ‘Huhne, Hughes and their very Liberal lover’ by Richard Kay, Daily Mail
24 June 2010.
7. ‘Did Huhne’s wife lose her job over his affair?’ by Sam Greenhill, Daily Mail
24 June 2010.
8. ‘Chris Huhne’s “shocked” wife instructs divorce lawyers on the grounds of
“admitted adultery” ’ by Michael Seamark, Daily Mail 1 July 2010.
[6] Following three amendments to her particulars of claim, Ms Trimingham
now sues for infringement of her rights to privacy under three separate
statutes. Her first two claims, in the claim form issued in August 2010, were for
interference with her privacy right under s 85 of the Copyright, Designs and
Patents Act 1988, in respect of two photographs, and for misuse of private
information pursuant to the Human Rights Act 1998 and art 8 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms
1950 (as set out in Sch 1 to the Human Rights Act 1998) (right to respect for
private life). Her third claim, which was added by amendment in October 2011,
is under the Protection from Harassment Act 1997.
[7] On 4 October 2011, permission was given to extend the claim in misuse of
private information to cover 39 articles dated on and after 25 September 2010
published in the print edition of the Daily Mail, and Mail Online. These are
listed in a schedule of further publications headed ‘Articles containing offensive
references to Ms Trimingham … excluding the original 8 articles complained
of ’.
[8] By a further amendment made by consent on 13 October 2011, the claims
in misuse of private information and harassment were based on the original
eight articles, plus 57 articles from 21 June onwards (a total of 65 articles).
[9] The re-re-amended particulars of claim also include a claim in respect of
a schedule of readers’ comments which she pleads ‘taunt and lampoon the
Claimant for being ugly and attack her in regard to her sexuality’.

f
RELIEF CLAIMED

[10] The relief claimed in this action is damages including aggravated
damages and an injunction. The form of the injunction in the statement of
case is:
g

h

j

‘To restrain the Defendant … from further publishing or causing or
permitting the publication of (a) photographs concerning the Claimant’s
civil [partnership] ceremony; (b) information of the type set out in
paragraphs 8.1 to 8.5 above and (c) [added by re-re-amendment by order
dated 29 November 2011] information to the effect that the Claimant is
ugly and has a masculine appearance.’
[11] In his skeleton argument dated 19 April 2011 the form of injunction
Mr Matthew Ryder QC seeks is as follows:
‘The Defendant shall not harass the Claimant. The Defendant shall also
refrain from further publication that makes direct or indirect reference to
the Claimant’s sexual orientation, unless such reference is relevant beyond
the mere fact of her current relationship with Mr Huhne and her
separation from her former partner.’
[12] Since the injunction sought would affect the convention right to freedom
of expression of the defendant and the journalists who wrote the articles, s 12
of the Human Rights Act 1998 applies. That section includes the following:
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‘(1) This section applies if a court is considering whether to grant any a
relief which, if granted, might affect the exercise of the Convention right
to freedom of expression …
(3) No such relief is to be granted so as to restrain publication before trial
unless the court is satisfied that the applicant is likely to establish that
publication should not be allowed.
(4) The court must have particular regard to the importance of the b
Convention right to freedom of expression and, where the proceedings
relate to material which the respondent claims, or which appears to the
court, to be journalistic, literary or artistic material (or to conduct
connected with such material), to—(a) the extent to which—(i) the
material has, or is about to, become available to the public; or (ii) it is, or c
would be, in the public interest for the material to be published; (b) any
relevant privacy code …’
[13] The right to freedom of expression is set out in the convention as
follows:
‘Article 10
d
Freedom of expression
(1) Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority …
(2) The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions e
or penalties as are prescribed by law and are necessary in a democratic
society … for the protection of health or morals, for the protection of
the … rights of others, for preventing the disclosure of information
received in confidence …’
[14] The provision which Ms Trimingham submits is a relevant privacy code
is the Editors’ Code of Practice ratified by the Press Complaints Commission
(commonly known as the PCC Code). Clause 12 is headed ‘Discrimination’ and
reads as follows:

f

‘i) The press must avoid prejudicial or pejorative reference to an
individual’s race, colour, religion, gender, sexual orientation or to any g
physical or mental illness or disability.
ii) Details of an individual’s race, colour, religion, sexual orientation,
physical or mental illness or disability must be avoided unless genuinely
relevant to the story.’
[15] There appear to me to be difficulties about the form of the injunction h
sought, since injunctions have to have the clarity required of a provision which
may be enforced by proceedings for contempt of court. But in the event I have
not had to consider this point.
THE PARTIES

[16] The defendant is the publisher of the Daily Mail and the Mail on Sunday
newspapers and of the website Mail Online. Both those titles and the website
enjoy a very substantial circulation and readership within this jurisdiction.
[17] In her particulars of claim Ms Trimingham states this about herself: ‘The
Claimant is a private individual. On 16 June 2007 she entered into a civil
partnership’.

j
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[18] In the skeleton argument for the trial in October 2011 she adds that ‘she
has been involved in political campaigns but in the “backroom” as a “party
worker” ’. She identifies the campaigns of Mr Huhne to be party leader ending
in December 2007, of Mr Paddick to become Mayor of London in May 2008
and of Mr Huhne during the general election campaign in May 2010.
[19] In evidence she stated that she has worked in the field of journalism,
communications and public relations for over 20 years. She accepted that her
role in each of the three campaigns she had identified was press officer. At the
time of the general election in 2010 she was the campaigns director for the
Electoral Reform Society. But she was on secondment from that position to
work in Mr Huhne’s campaign, and was frequently at his side during the
election campaign. She had also been on the staff of Lord Rennard, the Liberal
Democrats’ constitutional affairs spokesman in the House of Lords. She had
advised him on constitutional affairs and electoral reform. During her career
she had been a political journalist for some 12 years between 1988 and 2000.
She had advised a number of Liberal Democrats on how to deal with the press
in addition to those already named. She has also offered advice through Midas
training through the website of that organisation. She has not herself ever been
a candidate for public office or held a public office. In 1999 Ms Trimingham had
married a Mr W, but that marriage had broken down soon afterwards, and
subsequently ended in divorce.
[20] On Sunday 20 June the story of Ms Trimingham’s and Mr Huhne’s affair
was published in the People, and by the defendant in the Mail on Sunday. The
title on the front page of the People included: ‘Yes … Yes … Yes Minister! The
story they all wanted … the picture they all wanted. We catch dad-of-5 Huhne
& mistress. Affair with Press aide ends 26-year marriage’.
[21] The title on the front page of the Mail on Sunday is set out above. The
story was the only news story on the front page and covered the whole of pp 6
and 7 of the Mail on Sunday.
[22] Although the articles are highly defamatory of Ms Trimingham, she
makes no claim for libel. There could be no claim in libel by Ms Trimingham,
because she does not dispute that what was published about her was
substantially true. The main point of Ms Trimingham’s complaint is the
repeated references to her sexuality and appearance. In her fourth witness
statement dated 9 March 2012, she complains that the articles are ‘intrusive’
and ‘hurtful’ (in particular the two on 21 and 22 June by Barbara Davies), she
states that ‘the Defendant ought to have known that its course of conduct
would amount to harassment’, identifying that as ‘relentless and irrelevant
homophobic comments over many months’, she says she has been humiliated
and ridiculed, and this has had a destructive effect on her confidence and
day-to-day life, both emotionally and professionally. These are her words. I shall
refer to what she claims to have suffered as her distress.
[23] Ms Trimingham does not complain of the disclosure of the fact she had
been married to Mr W, nor of the fact that until 20 June she was living with
another woman. The fact of her marriage, and the fact that she was living with
another woman, is each published in the Mail on Sunday on p 7 of its edition of
20 June, and online. But Ms Trimingham does complain that, starting on
21 June, the Daily Mail and the Mail on Sunday contain repeated references to
her being ‘bisexual’ or ‘lesbian’, and descriptions of her personal appearance
she alleges to be stereotypes of a lesbian or bisexual woman. She also
complains that, starting on 22 June, the articles also disclose or refer to her
having entered into a civil partnership.
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[24] On p 7 of the Mail on Sunday of 20 June (an article of which she makes a
no complaint) there are nine short paragraphs about Ms Trimingham and her
career headed ‘Spiky-haired PR boss whose youthful looks mask a core of
steel’. None of the photographs published in the print editions that day show
Ms Trimingham with a spiky hair style: the photos in the People show her with
hair cut below the level of her ear, and the photo in the Mail on Sunday shows
it short and lying flat. But the article on p 7 includes: ‘[she] is said to wear her b
short, dark hair in spikes to accentuate her youthful looks’.
THE PHOTOGRAPHS COMPLAINED OF

[25] The online edition of the Mail on Sunday is different from the print
edition. There are a number of photographs. One of the photographs
published online on 20 June is the first of the two photographs Ms Trimingham
complains of. It has been referred to as ‘the wedding portrait photograph’. As
published online on 20 June it appears under the title ‘Spiky-haired PR boss
whose youthful looks mask a core of steel’. It is a picture of her head and
shoulders. She is shown smartly dressed and smiling towards the camera, with
short hair in a style which can be described as spiky. It was in fact a photograph
taken of Ms Trimingham at her request by Mr Allan. She was in her home,
prior to going to her civil partnership ceremony in June 2007. Mr Allan is a
professional photographer and a personal friend. Ms Trimingham complains of
the fact that the wedding portrait photograph was published by the defendant
on two occasions in all: 20 and 24 June (when the photograph is cropped to
show Ms Trimingham to the waist). Before she removed it, anyone who looked
for Ms Trimingham on Facebook could see the photograph displayed on it.
[26] The second of the two photographs which are the subject of complaint
is referred to as ‘the wedding party photograph’. This was first published
online on 22 June. It too was taken by Mr Allan. It is a photograph of
Ms Trimingham with her civil partner and family members at their civil
partnership ceremony. It was published in the print edition of the Daily Mail on
22 June. It shows Ms Trimingham and her civil partner in smart dresses and
smiling into the camera. The portrait shows them down to knee level.
Ms Trimingham has, of course, the same hairstyle as in the wedding portrait
photograph. Ms Trimingham complains that the wedding party photograph
was published by the defendant on four occasions in all: 22, 23 June (cropped to
show only Ms Trimingham’s head), 24 June (cropped to show not only
Ms Trimingham and her civil partner, but also two other people standing one
at the left of the photo and one at the right), 1 July (cropped to show
Ms Trimingham, her civil partner, and a third person standing to the left of the
photo next to Ms Trimingham’s civil partner).

c

d

e

f

g

h

THE ARTICLES COMPLAINED OF

[27] Ms Trimingham complains about more articles than the eight listed at
the start of this judgment. The trial of this action started in October 2011. It
was adjourned on the second day to enable Ms Trimingham to amend her
particulars of claim. She had already amended her particulars of claim on
23 May 2011 pursuant to CPR 17.1(2)(a); she re-amended them by order dated
11 November 2011, and re-re-amended them by order dated 22 November
2011.
[28] By the amendment on 23 May she introduced at para 10.7A a complaint
about the inclusion in the 21 June article of details concerning her parents’
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a divorce and the description of her upbringing having been ‘far from stable’. She

b

c

d

e

f

g

h

j

also introduced at para 9A the allegation that the eight articles complained of
‘taken together as well as individually breach[ed] her reasonable expectation of
privacy’.
[29] By the re-amendment on 4 October 2011 (on the second day of the trial)
Ms Trimingham complained of 39 articles published from 25 September 2010.
It was at this stage that she also introduced her claim under the 1997 Act. This
was based on the repeated publication of the articles already relied on as
misuse of private information, and repeated publication of information to the
effect that she is ugly and of masculine appearance both in articles and in
readers’ comments. She claimed her distress had been increased by the
cumulative effect of the 47 articles (the original eight plus the 39) about which
she now complained. It was at this stage that she introduced an allegation that
the defendant had been in breach of the Editors’ Code of Practice.
[30] By the re-re-amendment of 13 October 2011 Ms Trimingham increased
the number of articles she complained of in addition to the original eight from
39 to 57, and included amongst these articles published on and after 21 June
2010. These 57 are set out in a schedule. The first is dated 21 June 2010 and the
last 3 October 2011. Publication 40, dated 29 May 2011, was written by Amanda
Platell. Publication 57, dated 3 October 2011, was written by Janet
Street-Porter. Ms Trimingham complains that two articles in the list, numbers
27 and 55 contain attacks on her sexuality which reduced her to a crude
stereotype and played upon homophobic prejudice (in addition to the two
original articles of 21 and 22 June, about which she made the same complaint,
thus making four articles in all complained of on this basis). She complains that
three in the list, numbers 14, 17 and 38, dated 11 January 2011, 6 February 2011
and 26 May 2011, include information about her sexual and relationship history.
Articles 14 and 17 are attributed to an unnamed Daily Mail reporter. Article 38
dated 26 May was by Richard Kay. Article 27 dated 8 May was by Simon
Walters and art 55 dated 21 September 2011 by Quentin Letts.
[31] Each of the 57 articles is alleged to be a misuse of private information,
that is information in respect of which Ms Trimingham had a reasonable
expectation of privacy. In relation to 55 of these articles her complaint is that
they disclose private information about her sexuality.
[32] The articles complained of were published on dates which can be
grouped as follows:
(i) between 20 June to 1 July when the story of her affair with Mr Huhne
broke: the original eight articles, plus a further six added by re-amendment.
The parts of the further six of which complaint is made are the inclusion in
them of the following words: 21 June (bisexual mistress … crop haired … She
wore her sexuality on her sleeve), 22 June (stern bisexual PR woman), 23 June
(bisexual who in 2007 married her lesbian partner), 25 June (two articles:
‘ex lesbian mistress’ and ‘bisexual press officer’) and 26 June (former lesbian)
written by Amanda Platell;
(ii) around the time of the Liberal Democrats’ conference: on 25 September
2010 (‘bisexual lover’ written by Amanda Platell), about Mr Huhne and
Ms Trimingham attending a dinner for a foreign head of state, on 28 October
2010 (‘bisexual’ in the Ephraim Hardcastle column), about the hanging of royal
portraits in Mr Huhne’s office, on 21 November 2010 (former lesbian), and
about Mr Huhne joining a gym, on 6 December 2010 (bisexual lover);
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(iii) around the time of Mr Huhne’s divorce: on 12 December (bisexual aide),
9 January (bisexual spiky haired), 11, 23 and 29 January, 6 and 19 February (all
of these included the word ‘bisexual’);
(iv) around the time of the Liberal Democrats’ spring 2011 conference: on 13
and 14 March (these included the word ‘bisexual’); and
(v) following a comment made by Mr Huhne about a Conservative minister:
on 5 April 2011 including the word ‘bisexual’ and written by Andrew Pierce;
(vi) in 2011 when there was public discussion of a book to be written by
Ms Pryce and allegations concerning a driving offence said to have been
committed by Mr Huhne: on 20 April (bisexual), and 6 May (two articles
including ‘ex-lesbian’ and ‘bisexual’), 8 May (Doc Marten wearing former
lesbian), 9 May (‘bisexual’ by Janet Street-Porter), 15 May (two articles ‘former
lesbian’ and, twice, ‘bisexual’), 16, 17, 18, 19, 20, 21 May (two articles, one by
Amanda Platell), 22, 23, 26 May (two articles), 29 May—all of these using the
word ‘bisexual’—plus a second article on 29 May, by Amanda Platell, referring
to Ms Trimingham’s civil partnership, and her appearance set out below, and
the following, in all of which the word ‘bisexual’ appears, 1, 27 June (by Kirsty
Walker), 28, 30 June, 2, 4, 10, 23 July, 9, 18, 31 August, 8 September;
(vii) about the Liberal Democrats’ 2011 conference: on 20 September
(including ‘bisexual’), 21 September (two articles, one by Kirsty Walker
including ‘bisexual’ and the other a sketch by Quentin Letts), 3 October by
Janet Street-Porter comparing Ms Trimingham’s appearance to that of the
puppet Wendolene in the Wallace and Gromit film series.
[33] In the extracts set out below paragraph numbers are added and the
words underlined are the passages set out in the particulars of claim to identify
specific words complained of.
[34] The 21 June 2010 article extends over pp 4 and 5 of the newspaper. At
the top of the page there are two photographs, one taken on 19 June at
Waterloo station and previously published in the People and the Mail on Sunday.
The second is a photograph taken at the civil partnership ceremony of
Mr Paddick (who appears on the right), his civil partner, (who appears on the
left) and Ms Trimingham and her civil partner who stand between them. All
four are posing smartly dressed smiling to the camera and can be seen from the
waist up. The article is headed ‘Life and Very Different Loves of the PR Girl in
Doc Martens’. It reads as follows:

a

b

c

d

e

f

g

‘1. Having been unveiled as the other half of Chris Huhne’s “serious
relationship”, Carina Trimingham now faces the formidable task of
transforming herself into a Cabinet Minister’s consort.
2. Whether or not she welcomes her new role remains to be seen: h
clandestine suppers and sleepovers with a married lover are one thing;
stepping into the harsh glare of the political limelight as a marriage
wrecker is another.
3. And Trimingham, with her boyish cropped, spiky hair cut and her love
of Doc Marten’s boots and jeans, could be forgiven for feeling rather out of
place as she takes her place as the Secretary of State for Energy’s official j
partner.
4. According to friends the 44-year-old media consultant now working as
Campaigns Director of the Electoral Reform Society, does not fit the
traditional feminine mould of political wife”. She was married briefly in
1999, to a man named … but they divorced after just a few years. More
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recently she has shared a flat with another woman to whom she was said
to be close. According to Lib Dem sources she was in a civil partnership
with a woman but broke up with her last year.
5. “Carina has had relationships with both men and women, but
generally not at the same time”, says a friend. “I think most people she met
assumed she was lesbian, but very occasionally she would talk about
having had relationships with men. Only her closest friends knew she had
been married. Everyone else assumed she was gay.”…
7. As a former work associate puts it: “it seems like yesterday that she
was out drinking in bars while promoting the latest popstar”. Born
Adrienne Carina Trimingham in South London in 1966, her own
upbringing in Hove, East Sussex was far from stable. Her father Adam had
been married a further twice since divorcing her mother Patricia who
herself went on to marry again …
20. According to a neighbour she has been a regular visitor over the past
year. But those who know her insist that despite being outed as
Mr Huhne’s mistress and being touted as a potential Mrs Huhne mark 2,
Trimingham is too much of an individual to ditch her boyish image.
Instead she will keep on wearing her Doc Martens and break the mould of
political wife.
21. If nothing else it seems likely that Huhne’s infamous mahogany
trouser press, the £119 cost of which he claimed on his expenses before
agreeing to pay the money back will be getting twice as much use from
now on.’
[35] The 22 June 2010 article by Barbara Davies covers the whole of p 7 of
the Daily Mail. The title is ‘Huhne’s Lover and the Civil Partner She Left
Broken Hearted’. There are two photographs. The top photograph is the
wedding party photographs showing Ms Trimingham and her civil partner.
The second photograph is one taken on the day of the May 2010 general
election showing Mr Huhne and Ms Pryce at the count, with Ms Trimingham
behind Ms Pryce. The article includes the following:
‘1. Being the other woman in Chris Huhne’s tangled love life might be
considered drama enough for some, but now it emerges that his
44-year-old mistress Carina Trimingham has left behind her very own trail
of heartbreak and betrayal.
2. While Huhne’s wife, economist Vicky Pryce is coming to terms with
her husband’s adulterous affair, so too is Ms Trimingham’s civil partner,
psychotherapist … who knew nothing of it until it was made public at the
weekend.
3. Ms Trimingham is believed to have embarked on her passionate
relationship with 55-year-old Cabinet Minster Huhne less than an year after
her civil partnership ceremony with 56-year-old … in June 2007.
4. The couple, who until this week were still living under the same roof
at their jointly owned London home separated at Christmas with
Ms Trimingham insisting that no one else was involved in her decision to
end their union.
5. “This will destroy … this will break her heart,” says her civil partner’s
sister … insisting that former political reporter and media consultant
Ms Trimingham had been living a lie in recent months …
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8 According to one friend: “Carina kept saying she did not want to a
hurt … … was buxom older, fiery and they had been together a few years
and only married recently. They seemed like a very happy lesbian couple”.
9. But behind her partners back Carina began to confide in friends that
she was having a sexual relationship with a man without initially
identifying him.
10. Her friend adds “She would go on about how she and this man were b
having wild sex several times a night. She was quite surprised by the whole
thing as she had not been into men for a long time. Apparently the sex was
incredible”.
GUESS WHO CAME UP WITH “CALAMITY CLEGG”
Carina Trimingham was last night unmasked as the spin doctor behind c
the damaging “Calamity Clegg” smear three years ago. She sent a briefing
memo rubbishing Nick Clegg – now Deputy Prime Minister – when he
was backing Chris Huhne for the party leadership …’
[36] The 22 June article by Richard Littlejohn covered about two thirds of
p 17 under the title ‘It’s Huhne’s Hypocrisy and Lies that Matter not his Sex d
Life’. The text included the following:
‘1. When the pictures of Chris Huhne’s mistress were published she
looked familiar. I recognised her from the days we both used to work for
e
Sky News.
2. Funny, I thought to myself, I always had her marked down as a lesbian.
3. Turns out I was half right. Carina Trimingham is bisexual. Even
though she currently is sweating up the sheets with Chris Huhne, its not
that long ago that she married her lesbian lover in a civil partnership
ceremony.
4. Takes all sorts. According to profiles among the many jobs she’s had f
over the past few years was working a press officer for AC/DC.
5. That would explain it. You couldn’t make it up.
6. Seeing as she also worked for Top of the Pops, its probable that the
AC/DC in question is the Australian group who once released an album
called Dirty Deeds Done Dirt Cheap rather than the Campaign for g
Bi-sexual Equality. But, these days, who knows?
7. If you asked to draw a comedy lesbian from central casting, Carina
Trimingham is what you’d get. All spiky hair and Doc Martens. Chuck in a
boiler suit and she’s Milly Tant straight from the pages of Viz magazine.
8. What Huhne sees in her can only be a matter for speculation.
Apparently she has told friends that the sex with Huhne is “amazing”, h
which must have gone down a storm with Sapphic Sisterhood …
12. Its all very well banging on about being “non-judgmental” but
politicians invite us to judge them. Like it or not, personal and political
become inseparable when MP’s seek our endorsement.
13. Huhne put his private life on offer when he paraded his family for
j
public approval at the General Election.
14. He even published his wedding snaps from 26 years ago and boasted:
“Family matters to me so much”- even though he was up to his neck in an
affair with a bisexual woman 12 years his junior …
21. While love can be blind, did he know when he began the relationship
that Miss Trimingham was already married to a lesbian?
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22. As a former journalist himself Huhne must have realised that the
headline “Married Minister in Lesbian Love Triangle” would prove
irresistible …
29. Huhne’s behaviour isn’t surprising. It’s depressingly predictable,
although a Minister leaving his wife and running off with a lesbian is a
novelty …
31. What matters here is not the sex, it’s the lies, hypocrisy and blatant
deception. And on that the liberal voters of Eastleigh not the “liberal”
commentariat of Metropolitan London will be Huhne’s judge and jury.’
[37] The 23 June 2010 article covers about one third of p 25 of the

c newspaper. The title is ‘Cheat on my Wife? Nothing like that will ever emerge!

What hypocrite Huhne told the voters in 2007’. It includes:

d

e

f

g

‘1. Chris Huhne once assured voters that he would never cheat on his
wife and promised:
“Nothing like that will emerge”.
2. The Energy Secretary’s fateful pledge was delivered in an interview set
up by his then press officer Carina Trimingham.
3. Now he has left his 57-year-old wife for bisexual Ms Trimingham, 44,
who herself split from her own female partner …
7. Earlier this year the MP produced a slushy election leaflet bragging of
his family values complete with album-style treasured snaps of his wife and
baby. He wrote under them: “Family matters to me so much, where would
we be without them? I took becoming a father so seriously”.
8. Yet by this time he was enjoying secret trysts at his constituency home
with Ms Trimingham who boasted to friends of “wild sex” going on all
night …
11. Ms Trimingham also broke her silence yesterday, making her first
comments on the scandal from a friend’s villa abroad.
12. She said she wanted to set the record straight – not about her affair
with the MP but about reports that she wears Doc Marten boots.
13. The crop haired former journalist and press officer – now the
Campaigns Director for the Electoral Reform Society – insisted: “I have
never worn Doc Martens in my life.” …’
[38] The 24 June 2010 article by Richard Kay appears on p 4, where it covers
about one-quarter of the page under the title ‘Huhne, Hughes and their Very
Liberal Lover’. It includes:

h

j

‘1. There is an intriguing twist to the confusing romantic life of Cabinet
Minister Chris Huhne’s crop-haired bisexual lover Carina Trimingham. For
I find that the Energy Secretary is not the only Liberal Democrat that
Carina has set her baseball cap at.
2. An earlier target was, I can reveal, Simon Hughes – newly elected
deputy leader of the Lib Dems.
3. But Hughes, it seems was the one who got away, which perhaps is not
all that surprising …
8. “She was also absolutely passionate about the Lib Dems and worked
for them too”, says a friend who knew her well at the time. “She was
always talking about how much she liked Simon – they would go out on
numerous dates – and she really had the hots for him.
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9. “But then she would say how odd it all was that her flirtations got no a
where however hard she tried.
10. “She finally gave up and I remember her telling me that she thought
he could be gay.
11. “Of course, no one at the time had any idea, but she was very
disappointed at her lack of success with him”.
12. As well as regaling her pals with tales of Hughes … “she told me b
stories about the dirty tricks they would get up to.
13. “She always looked rather masculine – but when I knew her we had
no idea she had lesbian leanings”.’
[39] The 24 June 2010 article on p 19 appears under the title ‘Did Huhne’s c
wife lose her job over his affair?’ It is illustrated with a photograph of
Mr Huhne with his wife. It includes:
‘1. He has proved that Cabinet Ministers can keep their jobs even if
they’re caught having an affair.
2. For just days after details of Chris Huhne’s infidelity emerged, his wife d
has announced that she is quitting her post in Government.
3. Vicky Pryce who is a senior civil servant, was left humiliated by the
Energy Secretary’s announcement on Saturday that he would leave her for
his bisexual mistress Carina Trimingham, who has split up from her own
female partner …’
e
[40] The relevant parts of some of the other articles complained of are set
out below under the heading of the journalist who wrote them and came to
give evidence. With one exception it is not necessary to set out any of the
other articles, since they raise no separate issues. The one exception is the
article by Quentin Letts, which Ms Trimingham states that she found
particularly distressing. It contains 16 paragraphs and appears on p 8 f
immediately under the article by Ms Walker. The first four paragraphs start
‘Ah, Chris Huhne! One of my favourites …’ and continue in the same light
satirical style describing his speech at the Liberal Democrats’ party conference.
There are then two paragraphs about Ms Trimingham, and one about
Ms Pryce. Paragraphs 8 to 11 contain unflattering remarks about Mr Huhne’s g
personal appearance, his voice and his speaking style. Paragraphs 12 to 15 are a
diversion to comment in the same light critical style on something Mr Clegg
had said that morning on the radio. The last two paragraphs describe his
leaving the stage and mention Ms Trimingham. The piece is illustrated with a
large full length photograph of Ms Trimingham sitting in the front row to
listen to Mr Huhne’s speech, and a head shot of Ms Pryce inset. It is h
unflattering of Ms Trimingham, being taken from a low angle. The passage of
which Ms Trimingham complains is paras 5 and 6 which read:
‘Talking of which, popsy Carina – big strong girl unlucky not to catch
the England rugby selectors’ eyes for inclusion in the World Cup squad as
a second-row forward – was sitting in the front next to Brian Paddick.
Gay Brian, LibDem London mayoral candidate, has theories about how
to make villains go straight. Carina herself was gay but swapped ends after
meeting Chris.
Chris dumped his Greek wife, the one who looks like Beattie from the
BT ads …’

j
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a READERS’ COMMENTS

[41] Also under the heading of harassment, Ms Trimingham relies on
readers’ comments published on the Mail Online set out in a schedule of 152
separate items (readers’ comments). Seventy one comments are identified
amongst those posted in respect of the first article complained of, namely that
dated 20 June 2010. One comment is identified in respect of the publication on
b 21 June 2010. Items 6 to 45 are identified in relation to the publication
on 22 June 2010. Items 46 to 48 are identified in relation to the publication on
24 June 2010. Items 49 to 53 are identified in relation to the publication
on 23 June 2010. No comments are relied on in relation to the publication on
24 June 2010 (article 6). Items 54 to 56 are relied on in relation to the
publication on 24 June 2010 (article 7). Items 57 and 58 are relied on in relation
c
to the publication on 1 July 2010 (article 8). Items 72 to 152 are relied on in
relation to the articles identified in the schedule of further publications.
[42] In relation to the schedule of readers’ comments Ms Trimingham states:
d

‘In summary, those reader comments taunt and lampoon the Claimant
for being ugly and attack her in regard to her sexuality. It would be obvious
to any reasonable person that comments of this type would cause
unwarranted distress on the part of their subject, the Claimant.’

[43] There are 152 postings set out in the schedule. There are 45 on the
article of 20 June, which is not complained of. Most are a sentence or two long,
e but a few are a paragraph. Most of these are one or two line postings in which
the writer comments on Ms Trimingham’s appearance, or compares it
unfavourably with that of Ms Pryce. Some contain no reference at all to
Ms Trimingham’s sexuality, for example: ‘It always surprises me when men
leave their wives for uglier women’. Others contain oblique references to her
sexuality eg ‘Hold your head high Vicky, at least you look like a real WOMAN!’
f Some contain explicit references, and comment adversely upon her behaviour
eg ‘Obviously Ms Trimingham can’t work out if she’s gay or straight and she’s
hardly a teenager either. What a sordid story’. Some include defamatory
statements of fact as well as comments, but she does not sue in defamation: ‘he
will have to live with a lying cheating manipulative Lesbian who looks like a
horse’. A few comments are linked to the current discussion of whether the
g law should recognise marriage between same sex couples. The language of two
of the comments refers to her respectively as ‘that ugly dog’ and ‘one ugly pig’.
[44] According to the calculations done for the defendant, only a tiny
minority of the readers’ comments are complained of. Out of the 179
comments in respect of the article published on 21 June, only 17 are
h complained of, and only a few words of those. And a full range of opinions is
represented in the readers’ comments.
THE LAW ON HARASSMENT AND FREEDOM OF EXPRESSION

j

[45] Ms Trimingham claims that the defendant has pursued a course of
conduct amounting to harassment under the 1997 Act. It includes all of the
publications of which she also makes complaint on other bases, that is, on the
basis they are a misuse of private information, or a breach of s 85 of the 1988
Act. This course of conduct includes publication of comments about her
personal appearance as well as her sexuality, all of which she finds offensive,
both in the articles complained of and in the readers’ comments. She claims
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that the reactions in the readers’ comments were stimulated by the articles a
written by the journalists. The gathering of the news about her civil partner is
part of this complaint.
[46] I therefore consider it appropriate to consider first Ms Trimingham’s
complaint of harassment under the 1997 Act, in particular as it arises out of the
repeated references to her sexuality and appearance, and to consider later her
complaints under the law relating to misuse of private information. I think this, b
notwithstanding that it was under the law on misuse of private information
that the claim was advanced until the amendments were made in November
2011 after the adjournment of the trial in October. Her complaints as to the
manner in which the defendant gathered the news about her are also best
understood as claims in harassment. Her other complaints relating to the c
photographs, and disclosure of specific items of information about herself and
her parents can be considered under the heading of harassment, but more
readily together with all her complaints of misuse of private information.
[47] The 1997 Act, so far as material, provides:
‘1. Prohibition of harassment.—(1) A person must not pursue a course of
conduct—(a) which amounts to harassment of another, and (b) which he
knows or ought to know amounts to harassment of the other …
(2) … the person whose course of conduct is in question ought to know
that it amounts to or involves harassment of another if a reasonable person
in possession of the same information would think the course of conduct
amounted to or involved harassment of the other.
(3) Subsection (1) … does not apply to a course of conduct if the person
who pursued it shows … (c) that in the particular circumstances the pursuit
of the course of conduct was reasonable …
2. Offence of harassment.—(1) A person who pursues a course of conduct
in breach of section 1 … is guilty of an offence …
3. Civil remedy.—(1) An actual or apprehended breach of section 1(1) may
be the subject of a claim in civil proceedings by the person who is or may
be the victim of the course of conduct in question.
(2) On such a claim, damages may be awarded for (among other things)
any anxiety caused by the harassment and any financial loss resulting from
the harassment …
7. … (2) References to harassing a person include alarming the person or
causing the person distress.
(3) A “course of conduct” must involve—(a) in the case of conduct in
relation to a single person … conduct on at least two occasions in relation
to that person …
(4) “Conduct” includes speech …’
[48] Although passed before the Human Rights Act 1998, the 1997 Act is (like
the law of libel and the Data Protection Act 1998) one of the many different
laws of England that give effect to the obligation of the state to prevent
interference with the right of individuals to protection of their private lives
under art 8 of the convention. This provides:

d

e

f
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h

j

‘Article 8
Right to respect for private and family life
(1) Everyone has the right to respect for his private and family life, his
home and his correspondence.
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(2) There shall be no interference by a public authority with the exercise
of this right except such as is in accordance with the law and is necessary in
a democratic society … for the protection of the rights and freedoms of
others.’
[49] In Wainwright v Home Office [2003] UKHL 53 at [18], [2003] 4 All ER 969

b at [18], [2004] 2 AC 406 Lord Hoffmann explained this as follows:

c

‘… There are a number of common law and statutory remedies of which
it may be said that one at least of the underlying values they protect is a
right of privacy. Sir Brian Neill’s well-known article “Privacy: a challenge
for the next century” in Protecting Privacy (ed B Markesinis) (1999) contains
a survey. Common law torts include trespass, nuisance, defamation and
malicious falsehood; there is the equitable action for breach of confidence
and statutory remedies under the Protection from Harassment Act 1997
and the Data Protection Act 1998 …’

[50] Thomas v News Group Newspapers Ltd [2001] EWCA Civ 1233, [2002]
EMLR
78 concerned a publication in a newspaper, which was held by the
d
Court of Appeal to be capable of constituting harassment. The matter came
before the court on appeal against the refusal of a judge to strike out the claim
(there has hitherto been no trial of a claim in harassment against a newspaper
in England, although there has been one in Northern Ireland which failed: King
v Sunday Newspapers Ltd [2010] NIQB 107; [2011] NICA 8). In Thomas’s case the
e publishers of The Sun included in that newspaper a number of articles referring
to the claimant, whom they identified on each occasion as black. The Court of
Appeal held that in their context it was arguable that the articles were racist,
and likely to cause the claimant distress. The fact that it was true that she was
black was immaterial, because the test is whether in the circumstances the
conduct was reasonable or otherwise within a defence recognised by the 1997
f Act.
[51] Mr Ryder also draws attention to the fact that a part of the claim based
on readers’ letters published in The Sun was not struck out. The readers’ letters
were published in the print edition of the paper: see para [6]. Lord Phillips MR
said at [48]:
g

h

j

‘The Sun did not disassociate itself from its readers’ letters. The opinions
that these expressed were in line with the tone of the article that had
provoked them. The letters were critical both of the complaint and of the
punishment of the sergeants for allegedly racist remarks and, thus,
inevitably, made comments about racism. However, none of the letters
ostensibly suggested that the conduct of the respondent which was
criticised was attributable to her race. It seems to me that these letters add
to the respondent’s case that the appellants were pursuing a course of
conduct which they could foresee was likely to cause her distress, but do
not, when taken in isolation, add to the respondent’s case that this course
of conduct was racist.’
[52] In seeking to identify what type of conduct could amount to harassment
within the statute Lord Phillips noted the following:
‘[24] Section 3 of the HRA requires the court, so far as it is possible to do
so, to interpret and give effect to legislation in a manner which is
compatible with Convention rights. Section 12 of the HRA emphasises the
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care which the court must take not to interfere with journalistic freedom
unless satisfied that this is necessary according to the principles to which I
have referred. Both these sections are important when considering the
ambit of the criminal offence and the civil tort of harassment created by
the 1997 Act in the context of publications by the media. Harassment must
not be given an interpretation which restricts the right of freedom of expression,
save in so far as this is necessary in order to achieve a legitimate aim. When
considering that question, the court is required by section 2 of the HRA to
have regard to the Strasbourg jurisprudence …
[30] The Act does not attempt to define the type of conduct that is
capable of constituting harassment. “Harassment” is, however, a word
which has a meaning which is generally understood. It describes conduct
targeted at an individual which is calculated to produce the consequences
described in section 7 and which is oppressive and unreasonable. The
practice of stalking is a prime example of such conduct …
[32] Whether conduct is reasonable will depend upon the circumstances
of the particular case. When considering whether the conduct of the press
in publishing articles is reasonable for the purposes of 1997 Act, the answer
does not turn upon whether opinions expressed in the article are reasonably held.
The question must be answered by reference to the right of the press to
freedom of expression which has been so emphatically recognised by the
jurisprudence both of Strasbourg and this country.
[33] Prior to the 1997 Act, the freedom with which the press could
publish facts or opinions about individuals was circumscribed by the law of
defamation. Protection of reputation is a legitimate reason to restrict
freedom of expression. Subject to the law of defamation, the press was
entitled to publish an article, or series of articles, about an individual,
notwithstanding that it could be foreseen that such conduct was likely to
cause distress to the subject of the article.
[34] The 1997 Act has not rendered such conduct unlawful. In general,
press criticism, even if robust, does not constitute unreasonable conduct
and does not fall within the natural meaning of harassment. A pleading,
which does no more than allege that the defendant newspaper has published a
series of articles that have foreseeably caused distress to an individual, will be
susceptible to a strike-out on the ground that it discloses no arguable case of
harassment.
[35] … before press publications are capable of constituting harassment,
they must be attended by some exceptional circumstance which justifies
sanctions and the restriction on the freedom of expression that they
involve. It is also common ground that such circumstances will be rare …
[37] … [T]he publication of press articles calculated to incite racial hatred
of an individual provides an example of conduct which is capable of
amounting to harassment …’ (My emphases.)
[53] What I understand Lord Phillips to be saying is that, for the court to
comply with s 3 of the Human Rights Act 1998, it must hold that a course of
conduct in the form of journalistic speech is reasonable under s 1(3)(c) of the
1997 Act unless, in the particular circumstances of the case, the course of
conduct is so unreasonable that it is necessary (in the sense of a pressing social
need) and proportionate to prohibit or sanction the speech in pursuit of one of
the aims listed in art 10(2), including, in particular, for the protection of the
rights of others under art 8. The word ‘targeted’ is not in the statute. I take
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a Lord Phillips to be using it to give guidance as to what is meant in s 7(3) by the

words ‘conduct in relation to a … person’: those words are to be interpreted
restrictively to comply with s 3 of the Human Rights Act 1998.
[54] Lord Phillips summarised the test as follows at [50]:
b

‘the test requires the publisher to consider whether a proposed series of
articles, which is likely to cause distress to an individual, will constitute an
abuse of the freedom of press which the pressing social needs of a
democratic society require should be curbed.’

[55] This succinctly expresses the test which always applies where the rights
of a claimant under art 8 and of a defendant under art 10 are in issue. The
c court is required to follow the guidance of the House of Lords in Re S (a child)
(identification: restriction on publication) [2004] UKHL 47 at [17], [2004] 4 All ER
683 at [17], [2005] 1 AC 593, as follows: (i) neither article as such has precedence
over the other; (ii) where the values under the two articles are in conflict, an
intense focus on the comparative importance of the specific rights being
claimed in the individual case is necessary; (iii) the justifications for interfering
d with or restricting each right must be taken into account; (iv) finally, the
proportionality test—or ‘ultimate balancing test’—must be applied to each.
Section 1(3)(c) of the 1997 Act requires the court apply that test to ‘the pursuit
of the course of conduct’.
[56] As is made clear by other authorities on freedom of expression cited
below, it is no part of the court’s role to decide whether what is published in a
e
newspaper is reasonable in any other sense, still less whether the judge agrees
with what a newspaper publishes.
Meaning
[57] In considering the effect of a course of conduct which consists of speech
f
the court may have to decide what meaning the words convey. For example, in
this case, Ms Trimingham alleges that the word ‘bisexual’ is pejorative when
used by the defendant. In deciding what words mean it is common ground that
the court should put itself in the position of a reasonable person. In the case of
harassment by written words there are two relevant persons: the writer and the
g subject of what is written. It is the effect on the subject which the writer
knows, or ought to know, that may give rise to liability.
[58] In defamation it is only the third party readers whose understanding of a
meaning is relevant. The meaning intended by the writer, or understood by the
subject is not relevant to liability. But there is nevertheless an analogy. In Jeynes
v News Magazines Ltd [2008] EWCA Civ 130 at [14], [2008] All ER (D) 285 (Jan)
h Sir Anthony Clarke MR set out the test for deciding what is capable of being
defamatory. With some editing to remove words applicable only to defamation,
the following version of that guidance may help in the interpretation of a
course of conduct consisting of speech which is alleged to be pejorative of a
claimant:
j

‘The legal principles relevant to meaning … may be summarised in this
way:
(1) The governing principle is reasonableness.
(2) The hypothetical reasonable [person] is not naïve but he is not unduly
suspicious. He can read between the lines. He can read in an implication
more readily than a lawyer and may indulge in a certain amount of loose
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thinking but he must be treated as being a man who is not avid for scandal a
and someone who does not, and should not, select one bad meaning where
other non-[pejorative] meanings are available.
(3) Over-elaborate analysis is best avoided …
(5) The article must be read as a whole …’
[59] In the online edition of the Oxford English Dictionary, the following
meanings attributed to the words used in the articles complained of are the
ones that I find to be most apposite: ‘Bisexual: A person who is sexually
attracted to members of both sexes; Lesbian: A female homosexual;
Homosexual: A person who has a sexual propensity for his or her own sex; esp.
one whose sexual desires are directed wholly or largely towards people of the
same sex’.
[60] The Editors’ Code uses the word pejorative, and from the same source I
take that to mean: ‘Pejorative: A word or expression which by its form or
context expresses or implies contempt for the thing named; a derogatory word
or form.’
[61] Mr Ryder invited me to take account of the definition of homophobic
set out in the glossary to the Public Statement issued to the Public by the
Crown Prosecution Service explaining the Policy for Prosecuting Cases with a
Homophobic Element. That is a complicated definition (it is five lines long),
and it does not purport to be a statement of the law.
[62] The word ‘homophobic’ is introduced into the case by Ms Trimingham.
According to the dictionary it means: ‘hostile towards homosexuals’. But I do
not think that a definition is needed for the purposes of this judgment. The
words used in the legislation and case law relating to speech include distress,
harassment, insult, abuse and ridicule. All of these can be by speech which
refers to a person’s sexual orientation, as well as to any number of other
personal characteristics including looks and race.
[63] The question for me to decide is not whether the Crown Prosecution
Service would or should prosecute the defendant, but whether Ms Trimingham
has proved her claim that the defendant has committed the statutory tort
created by the 1997 Act. The Crown Prosecution Service has not in fact
prosecuted the defendant. And no one has suggested to me that
Ms Trimingham is aggrieved at that.
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Other speech crimes and torts
[64] In stating in Thomas’s case at [33] that ‘Prior to the 1997 Act, the freedom
with which the press could publish facts or opinions about individuals was
circumscribed by the law of defamation’ and subject to that ‘the press was
entitled to publish an article, or series of articles, about an individual, h
notwithstanding that it could be foreseen that such conduct was likely to cause
distress to the subject of the article’, Lord Phillips was speaking only of the
civil law.
[65] Until the nineteenth century, the main sources of interference with
freedom of expression were the public order crimes, which were also
confusingly known as libels. These speech crimes included criminal libel (akin j
to civil defamation, but the allegation had to be so grave as to justify criminal
sanctions), sedition and blasphemy. These laws had been very strictly and
frequently enforced until the end of the eighteenth century, including against
journalists. During the nineteenth and twentieth centuries enforcement
declined and these laws have now all been repealed.
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[66] The old speech crimes have been replaced by new ones. These include
the 1997 Act, but more particularly the Public Order Act 1986, as amended.
And it has been substantially amended since Lord Phillips’s judgment in
Thomas’s case. These new crimes apply to the publication of abusive or
insulting words, and they can be committed by news publishers.
[67] Mr White cited s 4A, inserted in 1994. It provides:
‘(1) A person is guilty of an offence if, with intent to cause a person
harassment, alarm or distress, he … (b) displays any writing … which is
threatening, abusive or insulting, thereby causing that or another person
harassment, alarm or distress.’

c
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The 1997 Act does not require intent. Nor does s 5, which prohibits the display
of ‘any writing, sign or other visible representation which is threatening,
abusive or insulting, within the hearing or sight of a person likely to be caused
harassment, alarm or distress thereby’. Mr White also referred to s 19: ‘A
person who publishes or distributes written material which is threatening,
abusive or insulting is guilty of an offence if—(a) he intends thereby to stir up
racial hatred, or (b) having regard to all the circumstances racial hatred is likely
to be stirred up thereby’, against a group of persons.
[68] There is also s 29C which relates to sexual orientation. It provides that ‘A
person who publishes or distributes written material which is threatening is
guilty of an offence if he intends thereby to stir up religious hatred or hatred
on the grounds of sexual orientation’. ‘Hatred’ is defined as being against a
group of persons. The last of these, s 29C, was introduced as to religious
hatred by the Racial and Religious Hatred Act 2006, and as to sexual
orientation by the Criminal Justice and Immigration Act 2008. It is to be noted
that it applies only to threatening words, not to insulting words, and it also
requires intent. There are provisions for the protection of freedom of
expression (as required by the Strasbourg cases cited below), including s 29JA.
This provides that: ‘the discussion or criticism of sexual conduct or practices or
the urging of persons to refrain from or modify such conduct or practices shall
not be taken of itself to be threatening or intended to stir up hatred’.
[69] As Mr White submitted, there is in England and Wales no other crime of
insult, and no tort of insult, unless it can be brought under the 1997 Act.
Insults, or abuse which conveys no defamatory imputation, are not actionable
as defamation: Gatley on Libel and Slander (11th edn, 2008) para 3.35. Unlike the
1997 Act, the crimes under the 1986 Act (as amended) which do involve insults
do not also give rise to a statutory tort.
[70] This is not to say that the repeated publication in the media of offensive
or insulting words about a person’s appearance can never amount to
harassment. On the contrary, in my judgment in principle it can. The same
applies with much greater force to a person’s sexuality. I accept Mr Ryder’s
general proposition that repeated mocking by a national newspaper of a
person by reference to that person’s sexual orientation would almost inevitably
be so oppressive as to amount harassment. The same is likely to apply to
repeated mocking by reference to any of the characteristics which are defined
as protected characteristics in s 4 of the Equality Act 2010, even where the 2010
Act does not apply. That is because of the nature of those characteristics. The
1997 Act is vague in its drafting, and so gives the court ample scope to interpret
it so as to give effect to both of the two rights under art 8 and to art 10. There
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is little overlap between it and the 1986 Act crimes, since they are defined by
reference to groups, whereas under the 1997 Act the focus is on the effect upon
individuals.
[71] Mr Ryder referred to the 2010 Act while rightly making clear that the
anti-discrimination legislation does not apply to statements published to the
public at large in the press or online. The 1986 Act speech crimes also give
some support to Mr Ryder’s submission that sexual orientation, together with
race and religion, are characteristics of an individual protected by the law.
[72] Mr Ryder sought to introduce the concepts of anti-discrimination
legislation by another route. Section 12(4) of the Human Rights Act 1998
requires the court, in the case of journalistic material, to have regard to any
relevant privacy code. He submits that the Editors’ Code is such a code, and in
particular that cl 12 is part of a relevant privacy code. Mr Ryder further
submitted that regardless of its status with regard to privacy, the court should
take account of the fact that cl 12 of the Editors’ Code indicated, in the context
of the harassment claim, that the defendant had accepted that compliance with
its terms was not a disproportionate interference with the defendant’s art 10
rights. In particular, the need to avoid prejudicial and pejorative references to
someone’s sexuality and the need to avoid publication of details of someone’s
sexual orientation ‘unless genuinely relevant to the story’.
[73] Mr White accepts that s 12(4) requires the court to have regard to the
privacy provisions of the Editors’ Code (cl 3), but he submits that cl 12 of that
code is not itself a privacy code. The Editors’ Code includes requirements that
have nothing to do with privacy, such as accuracy, and giving an opportunity to
reply. He submits that discrimination is one of these requirements. (In addition,
on the merits of the point, Mr White submits that the references to
Ms Trimingham’s sexual orientation were never pejorative, and were always
relevant.)
[74] In my judgment, on this narrow point, Mr White’s submission is to be
preferred. Clause 12 of the Editors’ Code may be about private life in the wide
sense used in art 8, but it is not a natural meaning of the words ‘privacy code’
in s 12(4)(b). Clause 12 is headed ‘Discrimination’. It seems to me to be directed
to matters which are within editorial independence. Whether there has been a
breach of the code is a matter for the PCC, and not for the courts.
[75] However, if references in a newspaper article to a person’s sexual
orientation are pejorative or irrelevant, the court does not need to refer to cl 12
of the Editors’ Code to take these references into account, and to draw such
conclusions or inferences from them as may be appropriate. That is so in
relation to a claim for harassment, as it would be for any other cause of action.
But s 12(4)(b) does not create a statutory wrong of non-compliance with the
Editors’ Code. Nor does cl 12 of the Editors’ Code provide any sort of short
cut for a claimant seeking to prove that journalists knew or ought to have
known that what they were publishing amounted to harassment of the
claimant. At most it provides some evidence of what a reasonable journalist
ought to know.
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Cases on freedom of expression
[76] Freedom of expression is a right protected by the common law. The
common law requires that a narrow construction be given to legislation
restricting that right, as Beatson J recalls in R (on the application of Calver) v
Adjudication Panel for Wales [2012] EWHC 1172 (Admin) at [40], [41], [2012] All
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a ER (D) 91 (May), and as one of the cases cited in Calver’s case demonstrates,

Livingstone v Adjudication Panel for England [2006] EWHC 2533 (Admin), [2006]
LGR 799. In that case the Mayor of London on leaving a reception was pursued
by a journalist and photographer (from the defendant, as it happens). Collins J
recorded that (whether reasonably or otherwise) Mr Livingstone loathed the
defendant, and made a remark so offensive to the journalist, who was Jewish,
b that the Board of Deputies of British Jews made a formal complaint about it
which the Standards Board for England upheld, with the result that
Mr Livingstone was suspended. Allowing Mr Livingstone’s appeal, Collins J
said:
c

d

e

‘[36] I have no doubt that the appellant was not to be regarded as
expressing a political opinion which attracts the high level of protection.
He was indulging in offensive abuse of a journalist whom he regarded as
carrying out on his newspaper’s behalf activities which the appellant
regarded as abhorrent. Nevertheless … art 10 applied. Anyone is entitled to
say what he likes of another provided he does not act unlawfully and so
commits an offence under, for example, the Public Order Act. Surprising as
it may perhaps appear to some, the right of freedom of speech does extend
to abuse. Observations, however offensive, are covered …
[39] … However offensive and undeserving of protection the appellant’s
outburst may have appeared to some, it is important that any individual
knows that he can say what he likes, provided it is not unlawful, unless
there are clear and satisfactory reasons within the terms of art 10(2) to
render him liable to sanctions …’

[77] A much quoted example in the common law is Redmond-Bate v DPP
(1999) 7 BHRC 375 where the question was: was it reasonable for the police
officer to arrest the appellant who had not conducted herself in a manner
f which would be said to constitute an offence under the 1986 Act when any
apprehension by the police officer of violence or threat of violence which
could be said to be likely to breach criminal law emanated from others present?
The appellant was said to be a Christian fundamentalist who had been
preaching a message that concerned morality, God and the Bible. Sedley LJ said
at para 20 (my emphasis: and the qualification ‘so long as it does not tend to
g provoke violence’ would now have to include additional words to refer to the
other legitimate aims set out in art 10(2)):

h

j

‘Nobody had to stop and listen. If they did so, they were as free to
express the view that the preachers should be locked up or silenced as the
appellant and her companions were to preach … Mr Kealy was prepared to
accept that blame could not attach for a breach of the peace to a speaker so
long as what she said was inoffensive. This will not do. Free speech includes
not only the inoffensive but the irritating, the contentious, the eccentric, the
heretical, the unwelcome and the provocative provided it does not tend to provoke
violence. Freedom only to speak inoffensively is not worth having … From the
condemnation of Socrates to the persecution of modern writers and
journalists, our world has seen too many examples of state control of
unofficial ideas. A central purpose of the convention has been to set close
limits to any such assumed power. We in this country continue to owe a
debt to the jury which in 1670 refused to convict the Quakers William
Penn and William Mead for preaching ideas which offended against state
orthodoxy …’
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[78] Thomas’s case [2002] EMLR 78 was a strike-out application, not a trial. If a
the Court of Appeal had interpreted the 1997 Act in accordance with the
common law, the result would have been as restrictive of any interference with
freedom of expression as was the interpretation by reference to the Human
Rights Act 1998, which had by then come into force. Lord Phillips did not have
to explain the full implications of the requirement that the court interpret the
1997 Act so that ‘harassment must not be given an interpretation which b
restricts the right to freedom of expression’. In my judgment the points at
which the court must give effect to that guidance include s 1(1) and (2) (what a
reasonable person in possession of the relevant information would think would
amounts to harassment) as well as s 3(1)(c) (discussed above). A reasonable
person within the meaning of s 1(2) must be a person who adheres to the c
values in the convention. As Nicol J said in Ferdinand v MGN Ltd [2011] EWHC
2454 (QB) at [64], [2011] All ER (D) 04 (Oct):
‘… Freedom of expression, after all, is one of the human rights
guaranteed in the Convention because it is an integral part of the
foundation of a democratic state and pluralism has long been recognised
by the Strasbourg Court as one of the essential ingredients of a democracy d
(see for example Handyside v UK (1976) 1 EHRR 737 at 49, [1976] ECHR
5493/72). While I accept that the subjective perception of a journalist
cannot convert an issue into one of public interest if it is not … the court’s
objective assessment of whether there is a public interest in the publication
must acknowledge that in a plural society there will be a range of views as e
to what matters or is of significance in particular in terms of a person’s
suitability for a high profile position.’
[79] What the Strasbourg court said in that passage in Handyside v UK (and
re-iterated in a case cited in Thomas v News Group Newspapers Ltd at [21])
included:

f
‘Freedom of expression constitutes one of the essential foundations of
such a society, one of the basic conditions for its progress and for the
development of every man. Subject to Article 10 (2), it is applicable not
only to “information” or “ideas” that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend,
shock or disturb the State or any sector of the population. Such are the g
demands of that pluralism, tolerance and broadmindedness without which
there is no “democratic society”.’

[80] Observer v UK (1991) 14 EHRR 153 is another much cited statement of
this principle by the Strasbourg court. It said at para 59 (my emphasis):
‘(a) Freedom of expression constitutes one of the essential foundations
of a democratic society; subject to paragraph (2) of Article 10, it is
applicable not only to “information” or “ideas” that are favourably received
or regarded as inoffensive or as a matter of indifference, but also to those that
offend, shock or disturb. Freedom of expression, as enshrined in Article 10, is
subject to a number of exceptions which, however, must be narrowly interpreted
and the necessity for any restrictions must be convincingly established.
(b) These principles are of particular importance as far as the press is
concerned. Whilst it must not overstep the bounds set, inter alia, in the
“interests of national security” or for “maintaining the authority of the
judiciary,” it is nevertheless incumbent on it to impart information and

h

j
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ideas on matters of public interest. Not only does the press have the task of
imparting such information and ideas: the public also has a right to receive
them …’
Editorial independence, relevance and freedom of expression
[81] Mr White cited Jersild v Denmark (1994) 19 EHRR 1, [1994] ECHR
15890/89, a case about racist talk, in support particularly of his case in relation
to readers’ comments. The court said at para 31:
‘… It is not for this Court, nor for the national courts for that matter, to
substitute their own views for those of the press as to what technique of
reporting should be adopted by journalists …’

[82] Mr White also cited a number of English authorities on the restraint that
courts should exercise in relation to the manner in which journalists write
about matters which are of public interest. In Re Guardian News and Media Ltd
[2010] UKSC 1, [2010] 2 All ER 799, [2010] 2 AC 697 Lord Rodger said this in a
d much cited passage where the issue was anonymity, but which applies also
more generally:

e

f

g

h

‘[63] What’s in a name? “A lot”, the press would answer. This is because
stories about particular individuals are simply much more attractive to
readers than stories about unidentified people. It is just human nature. And
this is why, of course, even when reporting major disasters, journalists
usually look for a story about how particular individuals are affected.
Writing stories which capture the attention of readers is a matter of
reporting technique, and the European court holds that art 10 protects not
only the substance of ideas and information but also the form in which
they are conveyed: News Verlags GmbH & Co KG v Austria (2000) 9 BHRC
625 (para 39), quoted at [35], above. More succinctly, Lord Hoffmann
observed in Campbell v MGN Ltd [2004] 2 All ER 995 at [59], [2004] 2 AC
457, “judges are not newspaper editors”. See also Lord Hope in A-G’s Ref
(No 3 of 1999), Re British Broadcasting Corp [2010] 1 All ER 235 at [25], [2010]
1 AC 145. This is not just a matter of deference to editorial independence.
The judges are recognising that editors know best how to present material
in a way that will interest the readers of their particular publication and so
help them to absorb the information. A requirement to report it in some
austere, abstract form, devoid of much of its human interest, could well
mean that the report would not be read and the information would not be
passed on …’
[83] In MGN Ltd v UK (2011) 29 BHRC 686 the Strasbourg court noted at
para 145 that in Campbell’s case:

j

‘each member of the majority specifically underlined the protection to
be accorded to journalists as regards the techniques of reporting they
adopt and as regards decisions taken about the content of published
material to ensure credibility, as well as journalists’ duties and
responsibilities to act in good faith and on an accurate factual basis to
provide “reliable and precise” information in accordance with the ethics of
journalism (citing, in particular, [Jersild v Denmark (1994) 19 EHRR 1, [1994]
ECHR 15890/89] …’
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[84] The passage from Lord Hoffman’s speech in Campbell’s case on editorial a
independence reads as follows:
‘[59] The question is then whether the Mirror should have confined itself
to these bare facts or whether it was entitled to reveal more of the
circumstantial detail and print the photographs. If one applies the test of
necessity or proportionality which I have suggested, this is a matter on b
which different people may have different views. That appears clearly
enough from the judgments which have been delivered in this case. But
judges are not newspaper editors …’
[85] The consequence of these cases is that a court should be slow to draw
inferences from the court’s view of what is or is not relevant in an article c
published in a newspaper. When relevance is in issue, it must be possible for
the court to answer the question: relevant to what? In relation to the defence of
qualified privilege in defamation, it is at least clear what answer is to be given
to the question: relevant to what? It is relevance to the performance of the
particular duty or interest on which the privilege in question is based. In the
case of a newspaper article, the journalists and editors can choose what story d
to write, and their own choice in part determines what is relevant.
[86] But even in the defence of qualified privilege, the House of Lords has
held that the inclusion of irrelevant material goes only to the question of
malice (which in defamation normally means what a person actually knows or
believes), and that the court should be slow to draw inferences from the
inclusion of irrelevant matters. In Horrocks v Lowe [1974] 1 All ER 662 at 669, e
670–671, [1975] AC 135 at 150, 151, Lord Diplock said:
‘The freedom of speech protected by the law of qualified privilege may
be availed by all sorts and conditions of men. In affording to them
immunity from suit if they have acted in good faith in compliance with a
legal or moral duty or in protection of a legitimate interest the law must f
take them as it finds them. In ordinary life it is rare indeed for people to
form their beliefs by a process of logical deduction from facts ascertained
by a rigorous search for all available evidence and a judicious assessment of
its probative value. In greater or in less degree according to their
temperaments, their training, their intelligence, they are swayed by
prejudice, rely on intuition instead of reasoning, leap to conclusions on g
inadequate evidence and fail to recognise the cogency of material which
might cast doubt on the validity of the conclusions they reach …
As regards irrelevant matter the test is not whether it is logically relevant
but whether, in all the circumstances, it can be inferred that the defendant
either did not believe it to be true or, though believing it to be true, realised h
that it had nothing to do with the particular duty or interest on which the
privilege was based, but nevertheless seized the opportunity to drag in
irrelevant defamatory matter to vent his personal spite, or for some other
improper motive. Here, too, judges and juries should be slow to draw this
inference.’
j
The threshold of seriousness
[87] In addition to Thomas v News Group Newspapers Ltd, where Lord Phillips
set the threshold of seriousness at conduct which is ‘oppressive and
unreasonable’, there are other cases. In Majrowski v Guy’s and St Thomas’s NHS
Trust [2006] UKHL 34, [2006] 4 All ER 395, [2007] 1 AC 224 the claimant was
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a gay, and complained of homophobic harassment in the workplace, but he sued

only the employer, and not the employee whose conduct was complained of. In
holding that an employer could be vicariously liable Lord Nicholls of
Birkenhead said at [30]:
b

‘… Where … the quality of the conduct said to constitute harassment is
being examined, courts … are well able to recognise the boundary between
conduct which is unattractive, even unreasonable, and conduct which is
oppressive and unacceptable. To cross the boundary from the regrettable
to the unacceptable the gravity of the misconduct must be of an order
which would sustain criminal liability under s 2.’

[88] Similarly, in Sunderland City Council v Conn [2007] EWCA Civ 1492, [2008]
IRLR 324 the claimant employee claimed damages for harassment by a
foreman for whom the city would have been vicariously liable. The alleged
harassment was threats of violence and words of abuse. The claimant was,
unknown to the foreman, on the verge of a mental breakdown. At para [12]
Gage LJ said that what crosses the boundary ‘may well depend on the context
d in which the conduct occurs. What might not be harassment on the factory
floor or in the barrack room might well be harassment in the hospital ward and
vice versa’. At para [18] Buxton LJ said:
c

e

f

g

‘… Crucial to … Lord Nicholls’ determination [in Majrowski’s case as to
the type of conduct that crosses the line into harassment is] … that the
conduct concerned must be of an order that would sustain criminal
liability, and not merely civil liability on some other register … what
occurred is a very long way away from anything that, in a sensible criminal
regime, would lead to a prosecution, much less to a conviction. That is
underlined by the fact found by the recorder that the language and actions
that were used were used to three men, one of whom was upset by them
(Mr Conn), two of them were not … Now, against that background I do
not start to see how it could be said that [the foreman] ought to have
known that what he was doing amounted to a criminal course of conduct.
If it was not criminal toward [the two others], and plainly a criminal
prosecution in respect of them would have been bound to fail, I do not see
how it could be criminal in respect of Mr Conn …’

A complainant’s characteristics
[89] The 1997 Act makes criminal a course of conduct by a writer who
‘knows or ought to know’ that his course of conduct is ‘causing [a] person
distress’. It is not in dispute that, in considering whether journalists ought to
h know their articles amount to harassment of a person referred to, the court is
entitled to, and should, consider the characteristics of that person which are
known to the journalist. The test of what a journalist ought to know for the
purposes of the 1997 Act is an objective one. Mr White cited Sunderland City
Council v Conn above, and the words of Kennedy LJ in Banks v Ablex Ltd [2005]
EWCA
Civ 173 at [26], [2005] IRLR 357 at [26], [2005] ICR 819:
j
‘[The judge] assessed their personalities, which he rightly considered to
be at the heart of the issues in this case. He recorded what other people
had said about the claimant – that she was tough, a woman of strong
character, not likely to be upset by comments or offensive language, a
woman who was known to give as good as she got …’
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[90] There are very many forms of speech which can cause a person distress.
These include the publication of words that are defamatory but true. It is all
the more important that the court be careful to interpret the 1997 Act in a
manner which is compatible with art 10, where, as here, it is not alleged that
any of the many journalists who wrote the words complained of were
personally pursuing a course of conduct which they knew was causing distress
to Ms Trimingham.
[91] And it is particularly significant that Ms Trimingham is not pursuing a
claim in defamation (or for misuse of private information) in respect of the
central defamatory theme of the articles as they refer to her, namely her
involvement in the break up of Mr Huhne’s marriage. The basis of the law of
defamation is the public interest: unless an alleged libel is untrue, there is no
wrong committed. See Bonnard v Perryman [1891] 2 Ch 269 at 284 and Duncan
and Neill on Defamation (3rd edn, 2009) para 12.04.
[92] In King v Sunday Newspapers Ltd [2010] NIQB 107 the defendant had
written a series of 29 articles about the plaintiff accusing him of involvement in
serious crime and disclosing allegedly private information. His claim for
harassment (under legislation similar to the 1997 Act) related not just to the
allegedly private information, but to all the matters reported in the articles.
The subject of the privacy complaints included a photograph, an address and
information that the plaintiff (a Loyalist) had a Catholic partner. At first
instance Weatherup J held that there was a course of conduct targeted at the
plaintiff which had, and was calculated to have, the effect of causing alarm and
distress to the plaintiff. The issue was whether the articles amounted to
reasonable conduct: para [42]. The judge held that they did amount to
reasonable conduct, notwithstanding inaccuracies and the inclusion of private
information, because the truth of the central theme of the articles was not an
issue. The Court of Appeal held [2011] NICA 8 per Girvan LJ:

a

b

c

d

e

‘[38] Particularly in light of the fact that the appellant declined to f
institute defamation proceedings to challenge the correctness of the thrust
of the robust allegations of serious criminality made in the articles we
conclude that the judge was correct to conclude that the appellant had not
made out a case of harassment …
[39] We have differed from the judge on the question whether the
respondent was wrong to have published details of the identity of the g
partner and the photograph of the partner. To that limited extent we allow
the appeal. While we have differed from the judge’s reasoning in deciding
to prohibit a publication of the religion of the partner we do not differ
from him in the result. We conclude that the judge was correct in deciding
that the appellant had not made out a case of harassment.’
h
Public figures
[93] There is no dispute that the status of the claimant, that is whether the
claimant is a private individual (as Ms Trimingham claims she is) or a public
figure (as the defendant contends), is also relevant when considering the right
of freedom of expression. Mr Huhne is plainly a public figure, with the result
that aspects of his private life which affected his public functions were matters
on which the public had a right to be informed.
[94] Mr White cited Porubova v Russia [2009] ECHR 8237/03 where the court
said (para 45):

j

AB 978

QBD

a

b

c

Trimingham v Associated Newspapers (Tugendhat J)

747

‘The Court considers that [as] the head of the regional government and
a member of the regional legislature respectively – they inevitably and
knowingly laid themselves open to close scrutiny of their every word and
deed by both journalists and the public at large … It emphasises that the
right of the public to be informed, which is an essential right in a
democratic society, can even extend to aspects of the private life of public
figures, particularly where politicians are concerned (see [Editions Plon v
France (2004) 42 EHRR 705, [2004] ECHR 58148/00 (para 53) information
about the health of the President of France]). By reporting facts – even
controversial ones – capable of contributing to a debate in a democratic
society relating to politicians in the exercise of their functions, the press
exercises its vital role of “watchdog” in a democracy by contributing to
“impart[ing] information and ideas on matters of public interest” (see [Von
Hannover v Germany (2004) 16 BHRC 545 (para 63)]). The instant case is, in
the Court’s view, distinguishable from those cases in which publication of
the photos or articles had the sole purpose of satisfying the curiosity of a
particular readership regarding the details of the individual’s private life …’

d

[95] Mr White submitted that Ms Trimingham is also a public figure in the
relevant sense. He cited Saaristo v Finland [2010] ECHR 184/06. In that case the
applicants had written an article entitled ‘The ex-husband of [RU] and the
person in charge of communications for the Aho campaign have found each
other’. OT was known as a political reporter in the election-related television
e debates and previously as a news reader. She was in charge of communications
for the Aho campaign and, in her civilian life, was the communications
manager in a specified pension insurance company and a mother. The
Strasbourg court said (para 66):
f

g

h

j

‘The Court notes that O.T. had been politically active in local politics and
that her recruitment to the presidential election campaign had attracted
political interest. Even though she could not be considered as a civil
servant or a politician in the traditional sense of the word, she was not a
completely private person either. Due to her function in the presidential
election campaign, she had been publicly promoting the goals and
objectives of one of the presidential candidates by belonging to his inner
circle and by being therefore visible in the media during the campaign. The
Court considers that, when taking up her duties as a communications
officer for one of the two presidential candidates, she must have
understood that her own person would also attract public interest and that
the scope of her protected private life would become somewhat more
limited …’
The allegations against individual journalists
[96] Although the articles complained of are attributed to a large number of
different journalists, 38 I am told in all, the only references to the writers or
editors of the words complained of in Ms Trimingham’s particulars of claim
are:
‘9B(c) [Part of the plea of harassment by the readers’ comments]: It
would have been obvious to any reasonable person that comments of this
type would cause unwarranted distress on the part of their subject
Ms Trimingham.
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9C: The Defendant ought reasonably to have known that the above a
course of conduct constituted harassment. This was particularly the case
upon notification of Ms Trimingham’s case by the Particulars of Claim,
served on 13 August 2010, and upon the receipt of Ms Trimingham’s first
and then her second witness statements [on 12 July and in September 2011]
(by reason of the fact that those witness statements made clear the level of
distress which she was experiencing as a result of the course of conduct). b
10.3 [Part of the plea of damages]: Those involved in writing and
approving publication of the words and photographs complained of would
have known that their publication in whole or in part was likely to
constitute a breach of Ms Trimingham’s privacy right and/or her statutory
right.’
c
[97] Ms Trimingham makes no allegation against any individual journalist or
editor of the state of mind required by s 1 of the 1997 Act. There is no
allegation of any individual knowingly causing distress to her, or of a course of
conduct by an individual which amounted to harassment, nor of any collusion
between the journalists, nor any direction by the defendant to any journalist. In
Ferguson v British Gas Trading Ltd [2009] EWCA Civ 46, [2009] 3 All ER 304,
[2010] 1 WLR 785 the Court of Appeal declined to strike out an allegation of
harassment against a company based on the computer-generated demands
issued on behalf of the company where the claimant did not identify any
individual whose state of mind she relied on. Mr White did not accept that a
claim in harassment can be advanced against a company such as the defendant
on the basis of the allegations pleaded in Ms Trimingham’s particulars of claim.
In the event I have not had to make a decision on this point.
[98] It is a feature of this case that it is not alleged that the defendant has
communicated directly with Ms Trimingham. In most if not all cases of alleged
harassment of which there are judgments available, the defendant is said to
have forced himself physically into the presence of the claimant, or to have
bombarded the claimant with messages or letters of a threatening nature. That
is typically what is alleged in a stalker case. And threatening letters were the
substance of the complaint in Ferguson’s case.
[99] There are a number of cases where interim injunctions have been
granted against journalists and photographers to prohibit them from
door-stepping, or besetting, the home of a person they wished to photograph
or interview. A recent example is AM v News Group Newspapers Ltd [2012]
EWHC 308 (QB) (23 February 2012). There is little doubt that news gathering
in that way can amount to harassment. Ms Trimingham does make some
limited complaint on that basis, but it is not the main substance of her
complaint.
[100] The defendant has not submitted that the claim must fail on the
ground the conduct complained of is in the form of publications to the world
at large, which Ms Trimingham only knows about because friends and
associates have referred to it in general terms, and because she has chosen to
read the publications by using internet search engines and alerts. But the
defendant does take that point in relation to the readers’ comments, on the
basis that it could not reasonably have foreseen that Ms Trimingham would
read or be distressed by them.
[101] There is thus very little dispute of law in relation to the 1997 Act.
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a THE DEFENCE TO THE CLAIM FOR HARASSMENT
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[102] The main points relied on in a long and detailed defence to this part of
the claim are as follows.
[103] The parts of the 65 articles complained of formed only a small part of
the articles, the other parts of which contained information which would have
been likely to cause distress to Ms Trimingham, but of which she cannot and
does not complain. Any distress or other damage which Ms Trimingham may
have suffered was caused by the fact that the articles complained of also
revealed true and embarrassing facts about Ms Trimingham, namely her secret
affair with a married politician by whom she had been engaged to perform a
political role in a public context, in the course of which each of Mr Huhne and
herself deceived respectively his wife, her civil partner and the electorate. The
defendant ought not have foreseen that the publication of the matters of which
Ms Trimingham does complain would cause significant further distress.
[104] Ms Trimingham’s sexuality was a characteristic which she herself had
made public. The words of the defendant which are complained of are not
insulting, whether they refer to her sexuality or to her appearance. While the
small extracts from the readers’ comments which Ms Trimingham has selected
to complain about do include insulting comments, the defendant has expressly
disassociated itself from those comments by a statement on the website (‘The
views expressed in the contents … are those of our users and do not necessarily
reflect the views of Mail Online’). There was no good reason for the defendant
to edit out all comments which were critical of Ms Trimingham. Further, there
was no good reason for the defendant to believe that Ms Trimingham would
read the readers’ comments.
[105] Ms Morgan conducted her interview with the civil partner’s sister in a
proper and responsible manner, and the defendant ought not to have known
that the interview, or the other information alleged to be private about her life
and upbringing, would distress Ms Trimingham. The defendant was entitled to
and did regard Ms Trimingham as a robust and tough operator who was open
about her sexuality and who would not be surprised or unduly distressed by
the fact that her sexuality, and the other information complained of, was
published about her. She had sold many stories to the press and was willing to
use information about other people’s lives for her own benefit.
[106] There were good stylistic and editorial reasons for the references that
appeared in the articles complained of. When publishing an article on a matter
about which the newspaper has written before, it is the practice to insert an
identifier or tag which serves to remind the reader of previous coverage, so
that they can understand the context of the new article. Thus, if
Ms Trimingham had had a different past, the articles might, instead of
‘bisexual’, have included tags such as ‘mother of two’ or ‘twice divorced’.
‘Bisexual’ is factual and non-pejorative: it is not evident what other word would
be more appropriate to refer to someone who is in an adulterous relationship
with a man by being unfaithful to a woman.
[107] In particular, it was an unusual feature of Mr Huhne’s own adultery
that the other party was a bisexual or lesbian. Other newspapers referred to
this fact, and commented upon her appearance.
[108] The defendant did not single out or target Ms Trimingham: it referred
to her only when it was publishing articles about the political career of
Mr Huhne, in which she had played a critical role in conducting a secret affair
with him. Ms Trimingham has not attempted to identify at what point the
course of conduct she relies on amounted to harassment.
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[109] It was in the public interest to report that story, and to expose a
Mr Huhne’s improper conduct in deceiving his wife and the electorate in
circumstances which would affect his public responsibilities as a minister.
[110] The conduct of the defendant was reasonable in the circumstances and
within the proper margin of editorial judgment. To prevent the defendant from
publishing the photographs and words complained of, or to sanction the
publications by an award of damages, would be an interference with the art 10 b
rights of the defendant which was neither necessary nor proportionate for the
protection of any rights of Ms Trimingham.
THE ISSUES

[111] Subject to the point in Ferguson’s case [2009] 3 All ER 304, [2010] 1 WLR c
785 (on the liability of a corporation) there is no live issue in this case as to
whether the publication of the 65 articles complained of amounts to a course
of conduct. Nor is there an issue as to whether, if it was caused by the course
of conduct and it was not reasonable, the distress suffered by Ms Trimingham
would amount to harassment. So the principal issues in the present case are: (1)
was the distress that Ms Trimingham suffered the result of the course of d
conduct, in the form of speech, that she complains of ? (2) if so, ought the
defendant to have known that that course of conduct amounted to
harassment? (3) if so, has the defendant shown that the pursuit of that course
of conduct was reasonable (in the sense defined in Thomas’s case [2002] EMLR
78)? To both questions (1) and (2) there are subsidiary questions: was
Ms Trimingham a purely private figure or not? and, either way, was she in e
other respects a person with a personality known to the defendant such that it
ought not to have known that the course of conduct amounted to harassment?
THE EVIDENCE FOR THE CLAIMANT

[112] Ms Trimingham first informed the defendant of her distress on 22 June
2010. Her solicitors wrote complaining that she was being door-stepped and f
harassed. The door-stepping complaint is not pursued in this action. On
24 June 2010 her solicitors wrote complaining of the six of the articles
complained of which had been published by that date. Her complaint was not
of disclosure of the fact of the relationship, but of her sexuality, of reports of
conversations attributed to her ‘friends’ and of descriptions of her sexual g
relationship with Mr Huhne, all of which are pursued in this action. She states
that she has been seriously distressed, and complains that the language used
was insulting and hurtful. Other occasions on which she complained of distress
are referred to elsewhere in this judgment, and include, in particular, her
witness statements. No letter of complaint was sent to any of the individual
journalists whose names appear in the by-lines of the articles complained of. h
[113] Ms Trimingham’s first witness statement was made on 1 April 2011,
about nine months after the story first broke on 20 June 2010, and six months
before she advanced her case on the basis of harassment. She emphasises what
she claims to be her status as a private individual. She states that she started her
relationship with Mr Huhne in March 2008 and did not break up with her civil
partner until October 2009. Meanwhile she had told Mr Huhne that she would j
leave her civil partner and, she states, he told her that he would leave his wife.
They were each aware that when their relationship became known the media
were likely to report the story, and they were worried about the publicity.
[114] Referring to the defendant’s publication of the wedding portrait
photograph on 20 June, Ms Trimingham states that that ‘invaded my private
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a life and trashed my civil partnership celebrations’. She repeated in

cross-examination the allegation that the defendant had ‘trashed my civil
partnership’. She also complains that the publication of the wedding party
photograph was an ‘abuse’.
[115] Ms Trimingham also complained that the wedding party photograph
had been stolen from her civil partner’s sister-in-law by a journalist from the
b Daily Mail. This is a regrettable part of her evidence. A journalist did interview
the sister-in-law. She is Ms Morgan who gave evidence that the sister-in-law
gave the photograph to her voluntarily and without any conditions, as
described in more detail below.
[116] Ms Trimingham gave evidence-in-chief that the whole of this witness
c statement was true. But by the time she gave that evidence she knew that the
sister was not going to give evidence. An allegation that a journalist has stolen
a document is a serious allegation to make. Not only did Ms Trimingham not
withdraw the allegation in her evidence in chief, but on two occasions in
cross-examination she made clear that she was not withdrawing it.
[117] On the morning of the second day of her evidence Ms Trimingham
d said that the photograph was used without her permission. When Mr White
put to her that the evidence would be that the journalist was given that
photograph for publication by her civil partner’s sister, Ms Trimingham’s next
two responses were defiant:
e

f

g

‘Ms Trimingham: That is not what I heard at the time.
Mr White: That will be the evidence in the case.
Ms Trimingham: Fine.’
[118] On the afternoon of that day Mr White cross-examined her about the
allegation in her witness statement, which had formed her evidence in chief,
that the photograph had been stolen. Mr White put to her that she had no
first-hand knowledge of that. Ms Trimingham’s next two responses were again
intransigent:
‘Ms Trimingham: Not first hand but I was telephoned that evening and
was told that the journalist had stolen the photographs from [the sister]’s
house.
Mr White: You persist in that allegation, do you, even though you know
Miss Morgan is coming to give evidence this afternoon?
Ms Trimingham: I’m just telling you what I was told.’

[119] Referring to the 21 June 2010 articles published by the defendant,
Ms Trimingham complains of the implication that her childhood and her
h parents’ marital history had an impact on her own adult relationships, which
she says is not the case.
[120] She complains of what she calls hounding by journalists, although she
does not allege in these proceedings that the journalists she complains of
worked for the defendant. But in her solicitors’ letter to the defendant of
22 June, a copy of which was sent to the Press Complaints Commission,
j Ms Trimingham did allege that the journalists were the defendant’s, and she
cites that letter in her first witness statement.
[121] Ms Trimingham stated in her first witness statement, and has repeated,
that the publicity about her affair has had a detrimental effect on her personally
and upon her career. Colleagues and acquaintances have referred to the
coverage in her presence, not always sympathetically. And the unfavourable
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publicity she has received has meant that colleagues and potential clients see an a
association with her as creating a risk to their own reputations. In her fourth
witness statement made on 9 March 2012 she enlarges upon the adverse effect
of the publicity on her career.
[122] Mr White cross-examined Ms Trimingham at some length on different
aspects of the coverage of her affair with Mr Huhne, in addition to the words
complained of, which he suggested must have been very distressing for her. She b
accepted that the publication of her role as adulterer was one of these, and she
agreed that that was distressing. When asked how she had chosen what to
complain of and what not to complain of she said on a number of occasions
that she had found all of the coverage appalling, upsetting and unacceptable.
She said she found all of it distressing, but had been advised on ‘what was fair c
game and what was not’, but she found it all ‘absolutely vile’. She also repeated
on a number of occasions, and in different words, what she said in this passage
of her evidence (emphasis original):
‘… the fact is that for The Daily Mail, “bisexual” is a dirty word and the
fact is you have painted me as, as I say, a spiky, Doc Marten wearing sort of d
sexual deviant, basically … it is a pejorative word when The Daily Mail use
it … I am upset about all these articles. You are just nitpicking around, saying
which bits I have complained of and which bits I have not. I am sorry I am
upset about all these articles. They are deeply offensive … The tone and tenor
are appalling and if I had to complain about absolutely every single word,
we would be here all day or night.’
e
[123] I also heard evidence confirming Ms Trimingham’s distress, and the
effect the publications complained of have had on Ms Trimingham’s career,
from Jane Austin, Judith Dawson and Alice Delemare.
[124] Jane Austin worked as a journalist for many years and is very
experienced in press relations. In a witness statement dated 13 April 2012 she f
said that Ms Trimingham had been deeply affected by the Daily Mail’s
publications. Ms Trimingham had called her on 19 June 2010 to tell her that she
and Mr Huhne had been ‘papped’ (I take that to refer to being photographed
by the People). Ms Austin understood that what upset Ms Trimingham was that
the relationship had become public and that she had been papped. But
g
Ms Austin agreed that the initial coverage of the affair ‘was quite expected’.
[125] Judith Dawson is also a journalist with many years’ experience. She
worked with Ms Trimingham at Sky TV in 1989. Her witness statement dated
16 April 2012 was admitted as her evidence under the Civil Evidence Act 1995,
and so was not subject to cross-examination. She states that Ms Trimingham
was not surprised that her relationship with Mr Huhne, a senior politician, was h
the subject of media scrutiny and comment. Nor was she surprised that there
was some comment about their previous relationships. Ms Dawson read the
articles in the Daily Mail at Ms Trimingham’s behest. She stated: ‘Carina and I
often discussed the content of the Defendant’s coverage, which by midway
through 2011 had gone far beyond what could have been regarded as fair
comment’. She describes it as ‘homophobic mocking’. She states that the j
coverage has eroded Ms Trimingham’s self-confidence and that she has been
particularly upset by references to her appearance in the form of comparison
with a rugby player, Millie Tant and Rosa Klebb. Many of the articles might not
have caused her much anxiety if they had been published in isolation, but it
was the continued repetition of them that was so hurtful. The coverage has
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a had an effect upon her career, because prospective employers fear that she

b

c

d

e

f

g

h

j

herself may become the story, rather than being effective in projecting her
principal’s message.
[126] Alice Delemare is the campaigns officer of the Electoral Reform
Society. She said that Ms Trimingham did not come into work for two days
after the story broke in June 2010, and was clearly distressed by the extent and
the tone of the coverage. Her anxiety increased as the publications continued
through September 2011, and it affected her professionally.
[127] In her second witness statement made on 14 September, shortly before
trial in October 2011, Ms Trimingham refers to the total of 63 articles
published by that date of which she complains. She made this statement in
support of her claim for aggravated damages. The statement is drafted with an
implied reference to the Editors’ Code: one section of the statement relates to
the alleged irrelevance of the references to her sexuality, and another to the
pejorative nature of the comments she complains of.
[128] In her second witness statement Ms Trimingham gives an analysis of 62
articles which she states the defendant published about the allegations made by
Ms Pryce relating to the driving matter. Ms Trimingham states that of those 62
articles, she was referred to in 29, and those 29 form part of the 63 articles of
which she complains. So the articles which refer to her are about half of the
defendant’s total coverage, and the articles she complains of do not include all
of that half in which she is referred to. She criticises Mr Andrew Pierce for the
second time (she had first criticised him in her first witness statement), this
time for including what she refers to as irrelevant and ‘salacious detail’ in his
article of 5 April 2011, discussed below.
[129] In her second witness statement Ms Trimingham states that the
defendant’s interest in her private life ‘has often verged on harassment’. And in
the next sentence she again refers to the intermittent presence of journalists
and photographers outside her property, and being followed by photographers
in the street. She does not allege that these were employees or agents of the
defendant, but I understand her to say that their presence is at least an indirect
result of the publications by the defendant of which she does complain.
[130] In her third witness statement dated 30 September 2011, just before the
start of the trial, Ms Trimingham addresses a point made in the skeleton
argument for the defendant prepared for that trial. She refers to the leaflet used
by Mr Huhne in his general election campaign referring to his family.
Ms Trimingham states that ‘whilst it is correct to say that I was aware of the
leaflet’s existence, it would be incorrect to imply that I endorsed it’. She
enlarged on this in cross-examination, saying:
‘I have told you about the leaflet yesterday, that I disagreed with it being
sent out but it was too late. As I say, there was a schedule to be adhered to
and by the time I knew about it, it was too late’.
[131] In cross-examination she accepted that Mr Huhne was defending a
majority of just over 500 votes. She said that as his aide she was not dealing
with his personal life, not putting him forward in a personal way at all. Nor, she
said, did she deliver any of the leaflets referring to his family. She made light of
the apparent misrepresentation, saying that the leaflet was ‘more of a
biography than a portrait of a family man … part of that biography was about
him having got married and having children. I am not entirely sure whether it
portrays him as a committed family man or not’. On this basis she declined to
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accept that the leaflet conveyed a false image to the electorate, and said it was
only one of about 30 leaflets, and she did not set much store by it. She said she
had advised against the leaflet being sent out, but only after it was too late. She
had given that advice because she realised that if anything came out about their
affair, it would look hypocritical. She said Mr Huhne did not have the final say
about what went into the election leaflets. The scandal involving Mr Oaten was
‘a bit of a distant memory’ since it had happened four years previously.
(Mr Oaten had been the Liberal Democrat MP for the neighbouring
constituency, and the scandal was about sex.)
[132] There was a part of the evidence that Ms Trimingham gave on the
importance of the leaflet which she had to retract. On 23 April 2012, the first
day on which she gave evidence, she was asked about a press cutting which
stated that a number of Liberal Democrat councillors had resigned from the
party in a revolt against Mr Huhne’s use of a hypocritical leaflet. She responded
by saying that the real reason they had left the party was that they had been
de-selected, ‘because they had been found to be up to no good’. Having taken
instructions overnight, on the next day Mr White challenged Ms Trimingham
on this explanation. He said the true position was that only one of the
councillors had been deselected, but the other two had resigned over the
leaflet. She then altered her evidence to say that the other two were under
threat of de-selection.
[133] In her fourth witness statement made on 9 March 2012 Ms Trimingham
covers the whole of her complaint as it then stood, including the allegation of
harassment set out in her particulars of claim for the first time after the
adjournment of the trial in October 2011.
[134] In her fourth witness statement Ms Trimingham introduced for the first
time the allegation that the publications complained of were themselves
homophobic, saying: ‘The relentless and irrelevant homophobic comments,
over many months, are not an exercise in free speech’. (In her particulars of
claim she had pleaded that the article in the Daily Mail of 1 July 2010 ‘had
played upon homophobic prejudice’.) She states that ‘bisexual’ is not a word
she uses to characterise herself. However, she has been open with her family,
friends and colleagues about having had relationships with both men and
women. She goes on:
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‘There is nothing extraordinary about this in this day and age. When I
am in new environments, however, I choose whom I share this information
with and the environment in which I share it. I am conscious that other
people are homophobic, and there are times when I prefer the fact that I
am “bisexual” not be the first thing that people know about me … My h
complaint about the Defendant’s constant reference to me as a “bisexual”,
and other related terms, is not that I object to the word or the fact that
more people know about my sexuality in advance of meeting me
(although the latter does irk me); it is the fact that my bisexuality has been
relentlessly referred to by the Daily Mail and The Mail on Sunday in such a
way as to taunt and humiliate me and to mock Chris for being in a j
relationship with me. It is disingenuous that the Defendant states its use of
the word “bisexual” is not pejorative …’
[135] In her fourth witness statement Ms Trimingham then comments in
detail on four of the articles, including the one by Simon Walter on 15 May, by
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a Amanda Platell on 29 May, by Quentin Letts on 21 September, and by Janet

Street-Porter on 3 October 2011. She singles out Amanda Platell for making
homophobic comments.
[136] The defendant produced documents and adduced evidence in support
of what it alleges to be the robust personality which the journalists were
entitled to suppose that Ms Trimingham enjoyed. The documents are in the
b form of references to articles published in different newspapers over
Ms Trimingham’s career for which she was the informant, and for which she
was paid. There is no dispute that there were many such articles, but copies of
the articles are in most cases no longer available, and Ms Trimingham stated in
cross-examination that she could not remember any but a very few of them.
[137] Ms Trimingham commented specifically on two articles that have
c
survived. One of these, published in July 2000, related to a very famous film
star and his equally famous film star girlfriend. The story was that the man put
his hand down the blouse of a young journalist in a hotel bar in the presence of
other celebrities (but not his girlfriend) and journalists. Ms Trimingham gave
this story to the Daily Star. She explains in her witness statement:
d
‘I believe that … the Daily Star thought that even if [the film star’s]
privacy rights were engaged (which I doubt, given the public nature of the
event), there was a public interest in exposing the fact that [the film star’s]
relationship, which he publicly promoted, had been undermined by his
behaviour.’
e
[138] The second article on which Ms Trimingham commented specifically
was one published on 17 August 2008 in the Mail on Sunday under the heading
‘Riddle of Cleggovers’. It related to an interview that Mr Clegg, the leader of
the Liberal Democrats, had given to a men’s magazine on the number of
women with whom he had slept. Ms Trimingham states that she discussed this
f with a former colleague of Mr Clegg, who informed her that Mr Clegg had
given to him a shorter list numbering 18 women. Ms Trimingham supplied this
information to the defendant and sent an invoice to her contact at the Mail on
Sunday which reads: ‘Hello Sweetie, you asked me to provide my bank details
so you can pay me for the Nick Clegg 18 shags story’. In her fourth witness
statement she stated:
g
‘I found it surprising that Mr Clegg had apparently deliberately
overstated the number and told … the Mail on Sunday. The Defendant
thought it appropriate to publish this information.’
[139] Mr White cross-examined Ms Trimingham about a story in the Mail
h Online for 23 November 2008, reporting a conversation between Mr Clegg and

j

Mr Paddick. Mr White put it to her that she thought it perfectly alright for
herself to sell to a newspaper something which passed in a private conversation
between two other people. She offered no explanation.
[140] In cross-examination Ms Trimingham accepted that in his 2007
leadership campaign she had helped Mr Huhne manage the image portrayed of
him through the press. When Mr Huhne had stated publicly that ‘nothing like
that will emerge’, he was referring to the sex scandal which had led to the
resignation Mr Oaten MP.
[141] Mr White asked Ms Trimingham to what newspapers she had sold
stories in the past. Her first answer to that question was simply to name The
Guardian. As is well known, The Guardian is not a tabloid and it does not
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commonly print stories about sex and other aspects of people’s private lives. a
When Mr White said ‘Any others?’ she said ‘I don’t think so’. But when he said
‘Never sold stories to The Sun?’, she said ‘Yes’, and offered, by way of
explanation that she had forgotten about The Sun, and had forgotten what the
stories were about. When pressed again she admitted to having sold stories to
the People and to having been employed by them. The Sun and the People are
b
tabloids that do commonly print stories about sex and people’s private lives.
[142] When Mr White asked her if, as a journalist, she regarded Facebook as
one of the main tools for research for journalists she replied ‘You are telling
me … I guess so’. She offered no explanation of why, in her solicitors’ letter of
22 June, she had not complained of the defendant’s use of the photograph.
c
MY ASSESSMENT OF MS TRIMINGHAM AND HER EVIDENCE

[143] I accept the evidence of Ms Trimingham, Ms Austin, Ms Dawson and
Ms Delemare that Ms Trimingham has suffered the distress she and they
describe. I also accept that the adverse publicity about her affair with
Mr Huhne has affected her reputation and career.
[144] But the distress or other damage (including financial loss) that any
claimant must prove if she is to succeed in a claim under the 1997 Act must be
distress or damage which a reasonable person in the position of the defendant
knew or ought to know that she would suffer as a result of the course of
conduct of which she complains. Like claimants in any other action, she must
prove causation. In most harassment cases, there is only one likely cause of the
distress or damage. But if there is more than one possible cause, a claimant
must prove that the course of conduct complained has caused distress or
damage.
[145] One reason why that is important in this case is that much of what the
defendant published about Ms Trimingham’s involvement in the breakdown of
the marriage of Mr Huhne is defamatory matter which does not form part of
her pleaded claim. So it is necessary for me to decide whether and to what
extent her undoubted distress has been caused by the publications of which she
does complain in this action, and if so, to what extent the defendant knew or
ought to have known that it would so cause. Another reason why that is
important is that Ms Trimingham made, both in correspondence and in her
evidence, numerous complaints about being ‘papped’ and followed by
journalists who are not alleged to have been working for the defendant, and
who included journalists or photographers whose work was published in the
People.
[146] Ms Trimingham makes little attempt in her evidence to distinguish the
causes of her distress. She attributes all her distress to the publication of
information about her appearance and sexuality. But a reasonable person in the
position of the defendant would consider that the distress that a reasonable
person in Ms Trimingham’s position would suffer would include distress at the
publication of her role in the breakdown of the marriage of the father of five
children who had been married to their mother for 25 years. It was only in
cross-examination that Ms Trimingham stated that she felt distress about the
publication of this defamatory (but true) information.
[147] There are a number of respects in which I have not found
Ms Trimingham to be a good or reliable witness. The following comments are
made roughly in the order in which these topics are recounted in the previous
section of this judgment.
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[148] I do not accept Ms Trimingham’s statement that the defendant trashed
her civil partnership in publishing the wedding portrait photograph. They
reported on how Ms Trimingham herself had ended her civil partnership,
allowing her civil partner to learn about her new relationship only after many
months of deception. Apart from Ms Trimingham herself, no reader or viewer
of the two articles where the wedding portrait photograph are published by
the defendant could know that the photograph was taken at the civil
partnership ceremony, and even if they did know, the publication of the
photograph cannot reasonably be said to ‘trash’ anything. Ms Trimingham’s
evidence on this point is seriously exaggerated, and demonstrates a lack of
objectivity which undermines the reliability of her evidence.
[149] Where the press report the break up through adultery of the marriage
of a Cabinet minister a court should be slow to decide that information about
the other woman which is included in the articles is irrelevant. Ms Trimingham
asserts that the information she complains of is irrelevant, but the question is
whether this information would be regarded as irrelevant by a reasonable
journalist in the position of the defendant or the writer. Given
Ms Trimingham’s own history of selling stories to newspapers, I am reluctant
to accept that the assessment she has made in her evidence to me of what is
relevant or irrelevant is an objective or candid assessment.
[150] One reason for my reluctance to accept Ms Trimingham’s evidence is
the poor view I have formed of her candour, given all the circumstances of this
case. I do not accept that Ms Trimingham was being candid in diminishing the
importance of the election leaflet about Mr Huhne’s family in the way that she
did in her evidence. Ms Trimingham does not suggest that she did anything to
prevent or correct the impression that she accepts that leaflet gave to the
electorate. She says it was ‘too late’ when she found out about it, ‘there was a
schedule to be adhered to’, and ‘Mr Huhne did not have the final say about
what went into the election leaflets’. I understood her to mean that it was too
late to stop the distribution of the leaflet.
[151] I do not accept any of Ms Trimingham’s explanations about what
happened in respect of the election leaflet in May 2010. Since Mr Huhne is not
a party to these proceedings, and has not given evidence, it is not in the
interests of justice that I should set out my reasons. I do not need to make any
finding as to what extent, if at all, Ms Trimingham was responsible for the
leaflet. Her minimising the importance of the point demonstrated her lack of
objectivity in her complaints about the coverage of the scandal in the press.
[152] Ms Trimingham has shown little sign of recognising how what she
herself has done has given rise to the publicity she finds so unwelcome. The
difficult situation she found herself in was of her own making. One reason why
it is objectionable for a sexual relationship to arise between people who are
already in a professional or work relationship is that there is then a greatly
increased risk of conflicts arising between professional duty and personal
interest. As will appear below, it was also this crossing of boundaries which led
Mr Steafel to consider that Ms Trimingham’s role in the story of Mr Huhne
was so significant. Professionally it was her job to ensure that Mr Huhne
received the best possible publicity, but it was the sexual affair on which she
embarked, and which she continued to conduct, with Mr Huhne, that gave rise
to the scandal.
[153] Further, I was not persuaded that Ms Trimingham was being candid
when she volunteered only the name of The Guardian when asked what papers
she had sold stories to, and when she claimed to have forgotten the other
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newspapers, and what the stories were about. In my judgment
Ms Trimingham’s sale to the defendant of the information about Mr Clegg,
and the way she refers to it in the invoice and in her fourth witness statement,
support the view that a reasonable person in the position of the defendant
could consider that she was herself a journalist with a robust personality. By
this I mean that she was a person who saw nothing wrong in disclosing to the
world at large what she considered to be newsworthy information about the
sexual activities of others. That was so even if (or especially if) that information
had previously been known only to a small number of people. Likewise, she
saw nothing wrong in disclosing to the newspapers information conveyed to
her in or from a private conversation.
[154] Another example of Ms Trimingham’s robustness and unreliability was
her readiness to maintain that Ms Morgan had stolen the wedding party
photograph, when she knew that no evidence to support that allegation would
be given to the court. And I am also sceptical about her evidence that she was
told ‘that evening’ that a journalist had stolen the photograph. I do not find
that her evidence is false: but I am not persuaded that it is probably true.
[155] Unless the sister of Ms Trimingham’s civil partner had lied to her,
Ms Trimingham’s evidence on this point does not fit well with Ms Morgan’s
unchallenged evidence that Ms Morgan had received no complaint from the
sister, to whom she had spoken by telephone after the meeting at which she
obtained the photograph. Ms Trimingham’s persistence in the allegation of
theft that she was making against Ms Morgan was all the more surprising
coming as it did from a very experienced journalist. An experienced journalist
can be expected to consider which of two accounts is objectively the most
likely to be true. If Ms Trimingham herself was telling the truth, there was
always an obvious possibility that it was Ms Morgan, rather than the sister, who
was telling the truth about the photograph. Before she gave evidence
Ms Trimingham knew that the sister would not attend to give evidence, and so
that Ms Morgan was not to be cross-examined. It was then very likely that the
court would believe Ms Morgan’s evidence (as I have), and reject the story
which Ms Trimingham claims that the sister told. At the very least this
demonstrates that Ms Trimingham is unable to see this case objectively. Her
evidence cannot be taken at face value.
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THE EVIDENCE FOR THE DEFENDANT

[156] The defendant adduced evidence from a number of the journalists who
had written the words complained of, and from one of the editors. What they
each wrote, and the evidence they gave is as follows. I set this out at greater
length than I would otherwise have done because Ms Trimingham makes
against them the very serious charge that by publishing what they wrote ‘the h
Defendant has abused its position. The relentless and irrelevant homophobic
comments, over many months, are not an exercise in free speech’. It is all the
more serious a charge in that they are well-known journalists whose
reputations Ms Trimingham has put at stake in this action. Whether that
charge is well founded or not is something which the readers of this judgment
j
should be able to judge for themselves.
Andrew Pierce
[157] Mr Pierce is not the author of any of the eight articles listed in the
claim form. His name is first introduced into the case in the first witness
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a statement of Ms Trimingham which was served on 12 July 2011. At the end of

that statement she states that her pain ‘has been exacerbated by the fact that
ever since my complaints and issuing proceedings, the Daily Mail has continued
to refer to me in pejorative and unnecessarily personal terms …’ She gives
three examples. The third example is an article dated 22 September 2010 by
Mr Pierce headed ‘Paddick’s all set to Carry on Campaigning’. He suggested
b that there was every indication that Mr Paddick planned to run in 2012 in the
election for Mayor for London (as in fact he did). The article includes the
following:

c

d

‘There are already signs he is recruiting his former campaign team. In his
diary of the 2008 battle, he wrote: “I hired a press officer with a strong
character in the mistaken belief that I could tame her. I was mistaken”.
This week Paddick was seen dining with that very same untamed press
officer in one of the conference hotels. She is Carina Trimingham, the
spiky bisexual activist for whom Energy Secretary Chris Huhne
dramatically left his wife of 26 years.
Huhne and she are an unlikely couple. Trimingham was in a civil
partnership with her lesbian lover when the affair started.
Yet Paddick knows Trimingham’s value – his dinner with her this week
should at least mean he ties up the gay and lesbian vote in a mayoral race.’

[158] That article has not been included in the schedule of 57 further
publications complained of. But in her first witness statement the complaint
e that Ms Trimingham made about the article was that the comments attributed
to Mr Paddick about the ‘Press Officer’ with a strong character were not a
reference by Mr Paddick to herself. So it was inaccurate as well as pejorative.
She goes on to say that she had met Mr Pierce at an event soon after the
publication of the article and he admitted to her that he had been wrong to
suggest that she was.
f
[159] The allegation that Mr Pierce had admitted to inaccuracy in his report
prompted his first witness statement in response, which is dated 2 October
2011. This issue is now relevant to the credibility of each of Ms Trimingham
and Mr Pierce. He stated that Ms Trimingham was wrong to say that what he
had written was inaccurate, and wrong to say that he made any such
g admission.
[160] He said that at an event in about March or April 2008 which he refers to
as ‘gay hustings’ he had met Ms Trimingham and she had spoken to him
critically about Mr Paddick. He stated that in September 2010 he attended the
Liberal Democrat party conference in Liverpool, and he bumped into
Ms Trimingham and Mr Paddick at the Malmaison Hotel. It was that meeting
h and the remarks exchanged between them at it, which prompted his article of
22 September 2010. He said this was the first occasion on which he had met
Ms Trimingham after her affair with Mr Huhne had become public. He said he
was ‘gobsmacked’ that she had left her civil partner for a man, as he knew her
to be gay. She told him that she had fallen in love with him and she wanted to
be with him (Mr Huhne) and she was typically open about this. He said that
j she went on to refer to Ms Pryce saying ‘she is the story’. Mr Pierce stated that
he understood she was trying to deflect attention from herself onto Ms Pryce
using her skills as a press officer and helping other journalists to report a story
about Ms Pryce, provided that she herself did not feature in it.
[161] In her fourth witness statement dated 9 March 2012, Ms Trimingham
complained of references to her in the defendant’s titles as ‘spiky’ and ‘bisexual
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activist’. She complained that these references were unnecessary and that her a
sexuality was being squeezed into stories about Mr Huhne where it was
irrelevant.
[162] On 13 January 2012 Ms Trimingham amended her reply. This was in
response to a re-amendment to the defence in which the defendant had pleaded
that Ms Trimingham spoke openly about her civil partnership to Mr Pierce at
the gay hustings event in 2008. In her amended reply she pleaded in response to b
this:
‘… [she] has been willing to be open about her sexuality with those she
trusts and knows … [She] had been attending a gay hustings event with her
client Brian Paddick and her [civil partner]. When speaking to Mr Pierce
c
she simply introduced [her civil partner] to him as her partner.’
[163] In a second statement, dated 19 March 2012, Mr Pierce disputed this.
He said the introduction followed an open and friendly conversation about
their respective relationships. Mr Pierce said he has always known
Ms Trimingham as an openly gay or bisexual woman. The event was for the
gay community and almost everybody at the occasion was gay. He asked her if d
she had a civil partnership because, he explains, that is a standard question
amongst gay people, and civil partnerships are a matter of great rejoicing in
that community. She asked him about his relationships. Having given the
matter some thought he states that he is sure that Ms Trimingham had told
him that she had entered into the civil partnership the summer before.
e
[164] On Monday 4 April 2011 the defendant published on p 18 of the Daily
Mail a column written by Mr Pierce. It occupies about one-half of the page and
contains seven separate pieces. The last piece in the bottom right hand corner
of the page read as follows:
‘It was a typically offensive comment from Lib Dem Chris Huhne when f
he compared Tory chairman Baroness Warsi to Nazi propagandist Joseph
Goebbels after she warned that the alternative voting system could boost
the chances of extremists such as the BNP.
Perhaps Huhne was so tasteless because his bisexual girlfriend Carina
Trimingham – for whom he dumped his wife of 26 years – is campaigns
director for the Electoral Reform Society, which is AV’s biggest cheer g
leader.’
[165] When Ms Trimingham amended her particulars of claim on 4 October
2011 she included that piece. It was in what was then a list of 39 articles from
25 September 2010 onwards of which she complained on the grounds that
information in them had been published in breach of her reasonable h
expectation of privacy. In the case of this piece, that was because it contained
information relating to her sexuality. The piece is item 21 on the list.
[166] In his second witness statement Mr Pierce responded to that
amendment to the particulars of claim, in so far as it related to his piece, as
follows:
j
‘9. I wrote the words “bi-sexual”. I did so because it is interesting to
people and because I had no reason to believe that Carina would mind
being so described. As I explained in my first statement, I had met Carina
shortly after the publication of my article in 2010 about Brian Paddick and
she did not complain about, or mention, my description of her as a “spiky
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bisexual activist”. Knowing how forthright Carina is, she would not have
hesitated to tell me if she thought the description was offensive or hurtful.
10. In my 25 to 30 years at Westminster I have never come across a
situation quite like this where a cabinet minister leaves his wife and the
“other woman” is in a gay relationship, and not just that but is in a legally
binding partnership with another woman. In my opinion that is extremely
relevant to the reporting of the story. It is not just titillation, it is relevant
context and fact. This is a situation where both the Cabinet Minister and
his aide have left their wives for their affair. It is far from ordinary and is
something to comment on.
11. When I refer to Carina as bi-sexual, I was referring to, and reminding
readers, of that public interest story. I could have said “lesbian” but given
what is in the public domain I said bisexual. Had Carina not entered into a
civil partnership then maybe I would not have referred to it. But it was
Carina’s decision to enter into a civil partnership. To me this elevated her
relationship from a private matter to a public statement. Her promise to
her partner was not a private statement and celebration with family and
friends. The act of entering a civil partnership was a public declaration of
her sexuality and her commitment to another woman. Carina was in effect
saying that she is out and she is proud of her sexuality and her relationship
with her female partner. If they were girlfriends who had not entered into
a public partnership then I might have taken the view that it was a private
affair. That is not the case here. I have never ever believed that the media
has a right to publicly out gay men and women who choose not to go
public about their sexuality. To this day I know MP’s Labour and Tory who
are gay but have not come out. So even though Carina had been at the
hustings with her female partner, had she not been open about her
sexuality and had she not been in a civil partnership, I would not have
referred to her sexuality. But the civil partnership was a legal public
declaration of not just her sexuality but her love and commitment to
another woman.
12. As I mentioned in my first statement I was shocked to learn Carina
was in a relationship with Chris Huhne and that he was leaving his wife to
be with her. The next time I met Carina I told her just how shocked I was.
Carina was very good humoured and typically open about this
development.
13. There was no direction from the editorship to report events or news
relating to Carina Trimingham in a certain way. My column is a personal
column which I write and I wrote the term “bisexual girlfriend” because I
thought it was relevant to the story. I maintain its relevance now.
14. I was aware that Carina had issued a privacy complaint against
Associated Newspapers. At the time I heard Carina had sued in privacy I
could not understand why. I do not believe the fact of Carina’s bisexuality
is private because in my experience Carina was always open about her
sexuality and it was no secret that she was in a relationship with
a woman …
15. In my view it is both in the public interest and the public is interested
in knowing this information. When you are in a senior position as a
Cabinet Minister and when you have made much of family values, and
when you have campaigned on family values and the person you have an
affair with is the same person who has been privy to that election strategy,
that to my mind is relevant information that is in the public interest. Carina
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was party to the deception practiced on Chris Huhne’s wife and family, the
public and electorate, and that is also important information. It is further
very relevant that Carina was at the same time in a civil partnership with a
woman and was deceiving her own partner. There were two women
betrayed here. One was Mr Huhne’s wife and the mother of his children
who never ever feared that Carina was a threat to her marriage because she
was in a legally binding relationship with a woman – and Carina’s civil
partner.
16. Whether Carina likes it or not, her status as a lesbian woman and
Chris Huhne’s aide made the story more interesting, more engaging to
readers and a talking point. Raising legitimate discussion in this way is
what the papers are supposed to do …
17. As I explained in my first statement, my experience is that Carina is
an open, up front and direct woman. She is characterful, gossipy and great
fun. I would also chat with Carina whenever I saw her at an event and we
would have a laugh.
18. She is very far from being shy or retiring, on the contrary, in my
experience she is robust and thick skinned. She has been a journalist and
has worked in PR so she has seen both sides of the equation. In my
experience Carina dished it out in both roles. Carina always struck me as
one of us, “a hack” at heart often seen whispering indiscretions about
politicians at events. She worked in TV and she worked in the rough and
tumble world of politics with the Lib Dems in the 1900’s and 2000’s when
they were not going anywhere at all. Carina used to work for London’s
Diary in the London Evening Standard so was used to writing unflattering
stories about public figures. When I edited The People column in The
Times Carina was always the sort of person I would and did speak to at a
party or even telephone, for some tit-bits about politicians she was always
very game.
19. I am very surprised that Carina claims to have been offended by any
of the coverage and I would not have expected it because of her character
and because Carina knows the game and the business. She would have
known as a journalist and a PR that she would be an integral part of the
story. When she worked for TV she would have booked me and others for
the GMTV sofa to discuss events just like this. Chris Huhne was in a high
profile position (as one of only five Lib Dem Cabinet Ministers and one of
the first since the war) and Carina was in a position of trust with Chris
Huhne and his family. Carina should have known that her civil partnership
status would be seen as relevant and interesting and would be reported on.
20. Politicians and people in the public eye are never too happy when
they are subject to the sketch writers’ treatment. The fact is, like it or not,
Carina, is a strapping woman who towers over most men including me.
She did have a spiky haircut, I often saw her in shoes which looked like Doc
Martens. I don’t think the coverage that Carina complains about is
offensive but colourful – if a little clichéd. Knowing Carina as I do I find it
hard to accept that she would have found it either surprising or truly
offensive. For my part, I would not have done or written anything that I
thought for a moment could be reasonably seen as harassment of Carina
(or anyone else).’

a

b

c

d

e

f

g

h

j

[167] In his first witness statement dated 2 October 2011 Mr Pierce described
himself as follows. He is employed by the defendant as a consultant editor and
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a columnist for the Daily Mail specialising in politics. He began working as a

journalist in 1979. From 1979 to 1988 he worked in local journalism. In 1988 he
joined The Times where he was a Parliamentary reporter, diarist and lobby
correspondent. He later joined The Telegraph where he was assistant editor. He
joined the Daily Mail in 2010. He had been a political reporter for over 20 years.
[168] Mr Pierce also presents his own Sunday radio show on LBC. He
b formerly presented a Radio 5 programme called Sunday Service, which won
two Sony Radio Academy Awards. He was short-listed for ‘journalist of the
year’ in 2006 for a ‘What the Papers Say Award’. He co-wrote a book with
Matthew Parris called ‘Great Parliamentary Scandals’. He is a seasoned
broadcaster being a regular political pundit on BBC Breakfast, Radio 4, Sky
c News, BBC Five Live and Radio 2.
[169] Mr Pierce has known Ms Trimingham for around 15 years. They have
met on many occasions in the company of politicians and journalists. He
described their relationship as being one of ‘friendly acquaintances’ he would
always say hello to her but the relationship was purely a professional one.
[170] After verifying the truth of his witness statements, Mr Pierce responded
d to a question from Mr White for the defendant. Mr White noted that
Ms Trimingham had suggested that the Daily Mail’s coverage of her was
homophobic and, in particular, that the word ‘bisexual’ meant something more
when used by the defendant than when it is used by other newspapers.
[171] Mr Pierce replied in a very emphatic manner as follows:
e
‘It is inconceivable I would go to work for a paper that has any
homophobic ethos. I am a gay man, I have been out since I was 22. I have
been a member of Stonewall, the equal rights organisation. I have marched
for gay equality long before it was fashionable. In fact, in the days when
certain newspapers – not the Daily Mail … used to refer to AIDS as the
f
“gay plague”. I have supported Stonewall’s campaign for same sex age of
consent, I supported Stonewall’s campaign for gay adoption or civil
partnership and I think you will find I have been mentioned more than
once in the annual pink list of influential gay men and women. I would just
say another thing about Stonewall. It campaigns for equality for gay men,
lesbian women and bisexuals and I am happy to be associated with that
g
campaign and have been for many years. And indeed Stonewall have asked
me to chair some of its fringe meeting in the Conservative Party
Conference and I have appeared on many panels of the BBC and across the
city, talking about the need for equality in the workplace …’
h

j

[172] In cross-examination he said he would be astonished if a gay person
who was described as gay was uncomfortable with that. It was suggested to
him that references to Doc Marten shoes and spiky cropped hair could be a
stereotype of the lesbian or bisexual woman. He said he did not agree. He said
that:
‘In journalism, particularly in the middle market press which I work for,
The Daily Mail, we tend to be guilty of lapsing into clichés. So every time
you see [here he named a politician] written about, she is always “the
robust” or “the redoubtable”. They are just clichés but it is a way of
helping the reader have a physical impression of the person they are
writing about.’
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[173] He was asked about the passage in his witness statement at para 20 set a
out above. Mr Ryder suggested to him that he was downplaying the impact of
those statements which for many people are offensive. Mr Pierce replied:
‘Sketch writers … in particular paint a picture whether it is of the
politician or of the politician’s wife or the politician’s partner and they use
satire and parody and have done for many years and it is indisputable that b
Ms Trimingham is tall and is a statuesque figure so you would expect the
sketch writer to describe her in those terms. I don’t think that is offensive,
I think it is descriptive … I don’t see that saying somebody may wear Doc
Martens which are a fashion statement, a lot of people wear Doc Martens,
some of my girlfriends wear Doc Martens, they are not gay, they are not
bisexual, I don’t think that is making in any sense a homophobic statement, c
I don’t accept it.’
[174] When challenged by Mr Ryder about the different accounts he and
Ms Trimingham gave of their conversation in 2008 Mr Pierce said that in his
30 years as a journalist he had never had a Press Complaints Commission
complaint upheld against him or a libel case. He said he recalled no complaint d
from Ms Trimingham about what he had written.
[175] In cross-examination as to that meeting at the Liberal Democrats
conference in Liverpool in 2010, Mr Pierce said that he was explicit that
Ms Trimingham was quite clear that the picture the newspaper should be
seeking was not of her but of Ms Pryce. He said that Ms Trimingham wanted
e
to know why Ms Pryce was there, and he added this:
‘Which I thought actually was a rather cruel thing to say, because
[Ms Pryce] has been associated with the Lib Dems for many, many, years.
This was the first time the Liberal Democrats had been in power since the
war, why wouldn’t she be at the party conference, because her boss was
Vince Cable, the first Liberal Democrat Business Secretary for half a
century so I was surprised by the vehemence with which she said it and the
assertiveness with which she asserted that was the picture we should get. I
am in no doubt … about that.’

f

[176] When asked about his piece published on 5 May 2011 Mr Pierce stated
that the word ‘bisexual’ was highly relevant. He went on to say this:
g
‘Can I say two things here? I am glad we are talking about this because
part of Ms Trimingham’s assertion is that she is not a public figure. Well, I
don’t accept that anyway because since Alistair Campbell, the age of the
spin doctor has made the spin doctor part of the narrative, part of the
political narrative … Chris Huhne was in fact one of the negotiators in the h
coalition cabinet. As for the AV campaign, that made Carina Trimingham,
in my view … even more of a public figure because there were vast
amounts of public money involved in the campaign, it was a key part of
the coalition agreement and it was the first national referendum in this
country since 1975. The Electoral Reform Society was running that
campaign. Carina Trimingham was the Campaign Director for the j
Electoral Reform Society and if the vote in the AV referendum had been
yes, the constitution of this country would have been changed in the most
dramatic way, in my view, since we joined the Common Market after the
last referendum. That made her even more of a public figure … the other
thing I would say … is that because she was part of a marriage break up,
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she was having an affair with a very senior Cabinet Minister, the fact that
she left her civil partner that she was in a legally binding relationship with,
her wife or civil partner, made her bisexuality entirely relevant. Now, I
don’t believe the word bisexual is in any way pejorative and I have listened
carefully to the evidence of Ms Trimingham and often, when The Daily
Mail has used it, it has been almost in parenthesis as a short form for
describing this woman who is in a marriage, where her partner was
betrayed, who was a woman. It is in the public interest, it is unusual. It is –
in my 30 years in journalism, I have never known a cabinet minister leave
his wife for a woman who is in a legally binding relationship with another
woman. And I will say this about equality … as part of the great equality
agenda gay people have to put up with, sometimes, what straight people
put up with in the public domain … That is why I mentioned her sexuality
and that is why the AV issue is very important …’
[177] Later he said:

d

e

f

‘What I am saying there is when a Cabinet Minister leaves his wife for
another woman, there is always a huge focus on the other women and if
they happen to be married there will be a huge focus on that marriage.
There was always going to be, with respect, even more focus because of
the unusual factor that in this case, Ms Trimingham – Mr Huhne left his
wife for a woman who was in a marriage with another woman. It is, of
course, interesting and unusual and unique at Westminster. That is what I
was making in that point.’
[178] I found Mr Pierce to be a candid and reliable witness. Given the
assessment that I have made of the evidence of Ms Trimingham, I have no
hesitation in preferring the evidence of Mr Pierce where it conflicts with that of
Ms Trimingham.

Amanda Platell
[179] As already noted, Amanda Platell was the author of articles published
on 26 June, 25 September 2010 and 21 May and 29 May 2011.
[180] Amanda Platell has been a columnist for the defendant since 2004. Her
g
column, ‘Platell’s People’, is published every Saturday in the Daily Mail. She has
been a journalist for 33 years. During her career she edited the Sunday Express
and was deputy editor of Today. She has been a newspaper executive for about
20 years including being managing director of The Independent. She was also
press secretary to William Hague MP when he was Leader of the Opposition
h and a candidate in the 2001 general election.
[181] Miss Platell made a witness statement dated 19 March 2012. She stated
that she does not recall whether she met Ms Trimingham before June 2010, but
she did know who Ms Trimingham was. She knew that Ms Trimingham had
been press secretary to Mr Huhne when he was seeking to be elected leader of
the Liberal Democrats. She knew Ms Trimingham as, as she puts it, ‘a very
j striking looking person in terms of her appearance. She is unusually tall for a
woman and so in that sense she is also quite noticeable and memorable’.
Ms Platell states that she had seen Ms Trimingham around the political scene
for a long time, including at Liberal Democrat conferences which both women
attended. Ms Platell states that before the story of the affair broke in the
summer of 2010 she also knew that Ms Trimingham was in a civil partnership
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with a woman. She had learned that from a colleague. She states ‘The civil a
partnership was a public confirmation of her relationship with another
woman’.
[182] The issue of the Daily Mail dated 26 June 2010 includes, as part of
Ms Platell’s column, a 34-word piece under the heading, ‘Westminster Notice
Board’. It reads as follows:
b
‘Chris Huhne leaves Vicky, his pretty wife of 26 years, for the former
lesbian Carina Trimingham. Now we discover he charged £1,500 on
expenses to “service his old boiler”. I offer no further comment.’
[183] Ms Platell explains in her statement this piece was published shortly
after the affair became public the previous week. She states that she included c
the words ‘former lesbian’ as she considered it to be an uncontroversial factual
statement. She did not consider it to be private. She states that it is really very
unusual for a Cabinet minister to leave his wife of 26 years, and the mother of
his children, for a woman who was in a civil partnership with another woman.
That is one of the interesting and unusual aspects of this story, she states,
which adds colour to the piece. She states that she would not have thought that d
by including these words she would be causing Ms Trimingham any distress at
all. If a woman is in a civil partnership with a woman she is openly gay. In
those circumstances she would not have considered including these words
distressing.
[184] Ms Platell went on to state this:
e
‘Speaking from my experience as Press Secretary to Mr Hague I know
when you are press secretary to someone you spend a large amount of
time with the person you work for. If that person is a married man then
(especially as a woman) you will also be aware that you are spending a lot
of time with someone else’s husband with whom you go through the ups
and downs of politics and election campaigns. I always felt that it was f
hugely important that Mrs Hague felt complete confidence and trust in my
working relationship with her husband. I was always conscious of that.
Given my experience of the role I know that it would have been painful
enough for Vicky Pryce to find out that her husband has been having an
affair with one of his closest advisors. She must have felt even more g
betrayed and shocked because she would have believed that she could trust
Ms Trimingham’s relationship with her husband, given that
Ms Trimingham was in a civil partnership with a woman.’
[185] Ms Platell wrote a piece of about 70 words in her column published in
the issue of the Daily Mail dated 25 September 2010. It read as follows:
‘Chris Huhne’s bisexual lover Carina Trimingham allegedly questioned
his estranged wife Vicky’s right to attend the Lib Dems Conference this
week. For the record Mrs Huhne is a long serving member of the Party, a
leading economist, and a member of Vince Cables advisory group.
Ms Trimingham may seek to portray Mrs Huhne as “a woman scorned”.
I’m afraid, as Camilla Parker Bowles discovered, in these cases the only
woman the public scorns is the callous calculating mistress.’

h

j

[186] As to this piece Ms Platell stated she included the words ‘bisexual lover’
for the same reason she had included it in her previous piece. It was an
uncontroversial biographical detail which added interesting colour to the
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a article. Ms Trimingham’s sexuality is also a relevant factor in the narrative of

the affair. Ms Trimingham was in a relationship with a woman which she also
ended by having the affair. The reference to her being ‘bisexual’ is also part of
describing to readers the characters involved in the affair. Her column is
different from a news article. The pieces on her page are so short that the
language she uses has to be very tight. She has very few words available in each
b piece to evoke an image in a reader’s mind and to jog their memories as to the
people she is talking about. By September 2010 the name of Ms Trimingham
would not necessarily have been known to readers. Referring to her as
Mr Huhne’s bisexual lover connected the story with his affair in the minds of
readers. It is a literary device to evoke in very few words a whole history in the
c mind of a reader. She had not been made aware of any complaint about her
previous article in June. It did not cross her mind that a woman who had had a
civil partnership which ended with an affair with a man would consider
reference to herself as bisexual to be distressing. She did not consider the word
to be pejorative.
[187] In her column dated 21 May 2011 Ms Platell published under the
d heading ‘Westminster Notice Board’ a piece about the same length as the
previous piece. The part complained of refers to the driving matter, and
continues as follows:

e

‘… Chris Huhne is accused of a second affair while married to Vicky
Pryce. That’s on top of the one he had with bisexual Carina Trimingham,
the woman for whom he abandoned his family. Small wonder that his wife
is out for revenge and his three children no longer speak to him. When
standing for office he campaigned by saying “family matters to me so
much – where would we be without them?”
You’re about to find out Mr Huhne.’

[188] In her statement Ms Platell says that she included the word in this piece
for the same reasons she had included it in the previous piece. It was to remind
readers who Ms Trimingham is in the story and to add colour to the piece. She
was not aware that Ms Trimingham had complained about any of her articles
at the time (and its not suggested she had).
[189] In the issue of the Daily Mail dated 28 May 2011 in the section of her
g column headed ‘Westminster Notice Board’, Ms Platell wrote the following:
f

h

j

‘In a typically insensitive gesture beleaguered Chris Huhne flaunted his
girlfriend in public by taking her to the Obama speech. Quite why Carina
Trimingham who was previously in a civil partnership with another
woman chose to go in fancy dress as Bond villainess Rosa Klebb (how else
to explain that helmet hair) is anyone’s guess. At least she wasn’t wearing
Doc Martens.’
[190] The piece is illustrated by two photographs, one of Ms Trimingham
and the other of the actress in the role of Rosa Klebb in From Russia with Love.
[191] In her statement Ms Platell said that in the days before writing that
piece she had seen pictures of Ms Trimingham attending the Obama speech
with Mr Huhne. She had noticed her haircut was a severe cut bob, and the
picture made her think of Ms Trimingham’s resemblance to Rosa Klebb, the
famous James Bond villain. She states that she used the comparison because
Rosa Klebb is an example of a woman who operates in a man’s world and yet
is known as a very tough character. That is how she viewed Ms Trimingham.
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She did not think about whether Ms Trimingham would find the comment a
upsetting, but had she done so, she does not believe it would have changed
what she wrote. Her remark was a jokey comment and she states that she finds
it hard to believe that Ms Trimingham could have seriously been distressed by
it. Comparing somebody’s appearance with a character or personality who
readers will recognise and find amusing is an old journalistic device which is
b
often used.
[192] In her first witness statement made on 1 April 2011 Ms Trimingham
commented in some detail on a number of the articles of which she complains,
namely those published in the editions of the paper dated 20, 21 and 22 June
2010. She commented specifically on the article by Mr Littlejohn on 24 June
and the article published on 1 July. She also commented on articles published c
on 23 September and the one by Andrew Pierce on 22 September. But she did
not comment in that statement on any of the articles by Amanda Platell.
[193] However, in her second statement made on 14 September 2011,
Ms Trimingham did refer to Amanda Platell. She said this:
‘I was particularly upset by comments on my appearance in The Daily d
Mail feature entitled “Westminster Notice Board” in which the comings
and goings in Parliament are detailed. On 29 May 2011 this section
commented on former Tory Treasurer Michael Ashcroft being offered a
job by David Cameron; that ethnic minorities are up to 42 times more
likely than white people to be stopped and searched by police; and Ed
Miliband’s wedding. The common theme running through these stories is e
that they relate to either politics or political figures. Yet I was horrified to
read that the only other inclusion in this section was a feature solely about
my appearance. I am neither a political figure neither is the way I look a
political issue. Nonetheless Amanda chose this forum to comment that I
looked like the Bond villainess Rosa Klebb, that I have “helmet hair”, and
that at least I wasn’t wearing Doc Martens. The photograph chosen to f
illustrate the whole feature was one of me captioned with the words
“helmet”. These comments were malicious, unnecessary and had
homophobic undertones. I was deeply upset by these and other comments
and my confidence has been shattered as a result.’
[194] To this Ms Platell responded in her witness statement of 19 March g
2012. Ms Platell stated that Ms Trimingham is ‘related to politics and is a
political figure’. She states that when you take a job for a man who is likely to
become leader of the Liberal Democrat party, as Mr Huhne was, then you are
entering the world of politics and you yourself become part and parcel of that
world. Alistair Campbell is an example of someone who was a press secretary h
and yet clearly is part of the political arena himself by virtue of his job.
Ms Trimingham will enter the world of politics and it would be naïve and
unrealistic of her to believe in doing so she would not become subject to
scrutiny and public comment. ‘Westminster Notice Board’ contains only three
or four pieces each week. Some weeks Ms Platell comments on people’s
appearance and other weeks she does not. Ms Platell strongly disputes that her j
comments were malicious, unnecessary or had homophobic undertones.
[195] Ms Platell does not agree that what she wrote was ‘unnecessary’.
Ms Trimingham was the person right in the middle of this story about the
breakup of a Cabinet minister’s marriage which had then led to the police
investigation relating to a driving matter. She was Mr Huhne’s advisor and was
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a squarely in the public eye and her appearance is something that will inevitably

b

c

d

e

f

g

be talked about. Ms Platell stated that, if in the James Bond novel From Russia
with Love it is suggested that Rosa Klebb is a lesbian, then at the time of writing
the article Ms Platell did not know that any such implication even existed. She
resents the suggestion that she is homophobic. Ms Platell referred to
Ms Trimingham not wearing Doc Martens for several reasons. Before the story
of the affair with Mr Huhne broke Ms Platell remembered having attended a
Liberal Democrat conference. She was interested in finding out who
Ms Trimingham was and asked the person she was with to point
Ms Trimingham out to her. That person said ‘she’s the one with the Doc
Martens’. Ms Platell did not in fact recall whether Ms Trimingham was wearing
Doc Martens, but Ms Platell did note that she was wearing what she would
describe as ‘quite chunky’ shoes. This evidence was not challenged.
[196] Rosa Klebb is a character who wore chunky shoes in which she hid a
weapon. Ms Platell states that she is fond of the character Rosa Klebb because
she used to be likened to her by Private Eye in the 1980s. Ms Platell was
unpopular at the time because in her management role she was involved in
having to make numerous redundancies. She never found the comparison
distressing in any way, considering it was part of the rough and tumble of the
media world, and found it quite amusing. She also referred in her column to
the personal appearance of men and women, including women who are not
themselves political figures.
[197] In cross-examination Ms Platell was challenged on her statements that
Ms Trimingham was not a private person but she maintained her stance. She
stressed the importance of the alternative vote (AV) campaign and stated that
in stepping into her role Ms Trimingham was stepping into the public arena.
She stated that the reference to Mr Huhne spending money on his ‘old boiler’
was not a reference to sexuality and was not offensive. She says that she has five
million readers on a Saturday, which indicates she has a fairly good instinct for
what people think about the world. She stated that she did not believe, and was
not suggesting, that Ms Pryce was in any way homophobic. But the fact that
Ms Trimingham was in a relationship with a woman would be a factor which
she would expect a wife to take into account in expecting that such a person
was the last woman that her husband was likely to run off with. She was
pressed as to whether she knew that Ms Pryce had met Ms Trimingham. She
stated that it would be highly unusual in her experience for the press secretary
of a senior politician not to meet the wife. Ms Trimingham had not said that
she had not met Ms Pryce before May 2010.
[198] The following is an exchange which Ms Platell spoke in particularly
passionate terms:

h

j

‘Mr Ryder: Ms Platell if it assists can I make it clear that you are here
relating to a few articles you wrote, the suggestion is not that you alone
have committed the wrong that is being talked about, it is the cumulative
effect of a number of writers, I don’t wish you to think that you personally
were responsible for the complaint.
Ms Platell: … I am glad that this gives me the opportunity to say
something very important to me. To have been cited in these particular
items, to be accused of being homophobic or to have written things which
are homophobic is one of the most offensive things you could say to me …
back in the 1980s I lost two of my closest gay friends to Aids, one of whom
lived with me. In the newspaper in The Daily Mail only a few months ago I
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wrote a long piece about a man … who was openly gay and who had been a
one of my closest friends for 25 years. I employed him on Today newspaper
at a time when there were virtually no gays in the press because it was a
fairly homophobic place. I not only employed him, I went on to employ his
partner and they remained friends of mine throughout [his life]. And the
last witness you had in the stand yesterday, Andrew Pierce is my closest
friend and as we all heard yesterday he has been openly gay for most of his b
adult life. He is part of my family, he comes on holiday with me, my
parents adore him, and I find the accusation that I am anyway homophobic
to be deeply disturbing and deeply hurtful.’
[199] Ms Platell stated that she had used the comparison with Rosa Klebb in
relation to another female public figure because it is a way of describing a
strong woman in the public eye. Somebody had alerted her to a comparison
between herself and Rosa Klebb in Private Eye. She took that as a compliment
because Rosa Klebb is a tough woman who is one of the few Bond girls who
actually gets to kill any men. She regarded Ms Trimingham as tough too.
Similarly, she said that saying someone is wearing Doc Martens is like saying
they are wearing bovver boots. It means they are tough. She has worn Doc
Martens herself, she has owned them and she has bought a pair for a
10-year-old niece without for one minute thinking she was making a reference
to sexuality. She repeated that she did not regard there being any homosexual
overtones in her reference either to Rosa Klebb or to Doc Marten boots.
[200] Amanda Platell spoke of her experience working for William Hague in
the two-and-a-half years 1999 to 2001. She said that she expected the press to
look into and report on her background as she would have been a character
playing a role in a very public story. In that job you do have a lesser expectation
of privacy, she said. You are not a private person when you are working for
someone at Mr Huhne’s level of politics. You step into the same arena as the
politicians in such a role. You have to be as tough as nails to do the job. She said
that she had never done anything quite so difficult in her life. You forego so
much of your own life for it. The job is relentless and the role will have been
exactly the same for Ms Trimingham. You are constantly fire-fighting and
under attack. You have to be able to work with the press and you have to be
able to be strong with them. You must have an understanding of course, of
how the press works and work with them. In her experience shy retiring people
who value their private lives do not end up as press secretaries to senior
politicians in British politics.
[201] She states that she was heavily involved in the ‘No to AV’ campaign for
the Daily Mail and so was aware of Ms Trimingham’s senior role in the high
profile Yes campaign. The Daily Mail ran a robust campaign against the
introduction of AV. It was an important role. Such an important high-profile
campaign fiercely fought on all sides of the political spectrum, and which could
change the British voting system fundamentally; the stakes were high. By
accepting the position she did, Amanda Platell considered that Ms Trimingham
put herself firmly in the public eye, and became a public figure in her own
right.
[202] Amanda Platell explained that the point of her column is to hold
people to account in a humorous and outspoken fashion. The column includes
an average of 14 to 16 individual items. She usually provides around 20 pieces
to the paper on a Friday, and then the editor decides which of those 20 pieces
will be included in the paper the following day. Her column may have to be
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a sub-edited down. But the editor would never tell her that she could not say

something in the sense that he does not edit her choice of words. This is
because the column is an expression of her own voice. She has never been told
to report on Ms Trimingham in a particular way by anyone at the Daily Mail.
b

Kirsty Walker
[203] In the issue of the Daily Mail dated 27 June 2011, p 26 Ms Walker wrote
a short news article under the title ‘Huhne tape must go to the police’. She is
described as ‘a Political Correspondent’. The tape is said, in the first of the six
short paragraphs of the article, to be one recording a discussion between
c Mr Huhne and his estranged wife. The last paragraph reads: ‘The Energy
Secretary, who left Ms Pryce last year following an affair with bisexual PR
Carina Trimingham, denies the allegations.’
[204] In the issue of the Daily Mail dated 21 September 2011 Ms Walker
published another piece, with a similar by-line, under the title ‘Huhne: My wife
refused my pleas for forgiveness’. The article occupies about one-quarter of p 8
d of the newspaper. It includes the following:

e

‘Chris Huhne revealed last night that he had begged his ex wife Vicky
Pryce to forgive him for leaving her for his bisexual aide, but she refused.
The Energy Secretary expressed his “enormous regret” about the break
up of his 25-year marriage and admitted Ms Pryce remained very angry
about the split.
In a deeply personal interview at a Liberal Democrat fringe event,
Mr Huhne acknowledged he had behaved badly after walking out on the
mother of his three children for his mistress Carina Trimingham …’

[205] Ms Walker has been employed as political correspondent for the Daily
Mail since January 2006. She is usually based in the Westminster office. She
states that she has never met or spoken to Ms Trimingham and only became
aware of her relationship with Mr Huhne after the story broke. She was on
maternity leave from July 2010 to June 2011. The article published on 27 June
was one of four she wrote on Sunday 26 June. It was a follow-up of a story
published in The Sunday Times that day. There was a strong public interest in
g reporting the handover of the tape.
[206] She included the word ‘bisexual’ because she was generally aware that
that term was being used to refer to Ms Trimingham, and did not think that
there was anything wrong with including that information. She did not regard
that word as having any negative connotation. She understood that
h Ms Trimingham had been open about her sexuality and it did not occur to her
for a moment that that would cause any distress or embarrassment. But the
information was important in its context. Ms Pryce was evidently very upset
about the circumstances of the public break up of her marriage. The fact that
Ms Trimingham had been married to a woman at the time of the affair had
been referred to by many other organisations. She considered this was a factor
j in Ms Pryce’s feelings of anger and humiliation. It provided relevant context for
readers. She considered that, while Ms Trimingham is not a public figure in the
same way that Mr Huhne is, she had become one following the revelations
about their affair.
[207] In cross-examination she stated that through her contacts she had
learned that it was a factor for Ms Pryce in some of the anger that she felt
f
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about the circumstances of the break up that she had trusted Ms Trimingham,
knowing she was in a civil partnership with a woman, and this compounded
her shock at the unexpectedness of the affair.
[208] Mr Ryder suggested to Ms Walker that a reader might well take the
view that it was being suggested that the fact that he had left Ms Pryce for a
bisexual aide rather than just an aide, was relevant to him asking for
forgiveness. Ms Walker would not accept that that inference was there. She is a
news reporter. It was simply background to the story. She did not accept that
the reference was offensive, it was simply factual. It was relevant background to
the way in which a criminal allegation about a Cabinet minister had surfaced.
[209] In the article published on 21 September 2011 she again used the word
‘bisexual’ because it is important as context and information for the reader.
[210] Ms Walker said there had been no complaint at the time she wrote her
first article, and if there had been she would have discussed the wording of the
second article with the legal department and the political editor.
[211] She said that no one has ever told her that she should report on
Ms Trimingham in any particular way. The words she used in the articles were
words of her own choice, for the reasons set out above.

a

b

c

d

Jason Groves
[212] On the front page of the Daily Mail dated 16 May 2011 there is a news
article written by Jason Groves under the title ‘Huhne facing police probe’. It e
continues over to p 6 where it covers about half of the page. Ms Trimingham
complains about the following words which appear on the front page:
‘[Friends of Ms Pryce] say she “is bitter” about the brutal way the Lib
Dem Energy Secretary abandoned her last year in favour of his bisexual
lover Carina Trimingham after 26 years of marriage.’

f

[213] In the issue of the Daily Mail dated 1 June 2011 on p 12 there is an
article by Mr Groves, described as a political correspondent, under the title
‘New inquiry piles pressure on Huhne’. It refers to his election expenses and an
article about that published in the Daily Mail on 21 May. The piece contains
about eight paragraphs and the words of which Ms Trimingham complains are g
in the fifth paragraph as follows:
‘Mr Huhne is already being investigated by Essex Police … [he and his
estranged wife] broke up acrimoniously last year after 26 years of marriage
when he left her for his bisexual lover Carina Trimingham …’
[214] In his witness statement dated 15 March 2012 Jason Groves states that
he has been political correspondent to the Daily Mail since September 2009, and
had previously worked as a political editor at the Sunday Express. He cannot
recall whether he has ever met Ms Trimingham.
[215] The article published on 16 May is a follow-up from what had been
published in The Sunday Times on 15 May. The Sunday Times had revealed that
they had a tape relating to allegations about a driving offence and he states that
he included the word ‘bisexual’ for two reasons. First it was factual.
Ms Trimingham was in a civil partnership at the time of her affair with
Mr Huhne. As he saw it, that was a very public declaration of her sexuality and
there was absolutely no reason to think that the information should not be
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a included in the article. Secondly, the information was relevant because the

story was about a wife feeling humiliated, and the reason for her betrayal and
bitterness went to the heart of the story.
[216] The reference to bisexuality is not in any way pejorative. It is a very
unusual occurrence for a man to run off with a lesbian, and that is why he
thought that a lot of the journalists writing for the Daily Mail referred to
b Ms Trimingham as ‘bisexual’. It is one of the things that clicks in the public
minds about a story. It is an identifier for the background of the story and it is
a common journalistic tactic to refer to an unusual or interesting part of a
story to jog people’s minds as to what the story is about. He was not
suggesting that her sexuality was either good or bad, but that it was simply an
c unusual aspect of the story.
[217] The story in the article published on 1 June 2011 had come in late on
the Press Association wire. It included the reference to ‘bisexual’ for the same
reason as in the earlier article. He considered it may well have been part of the
reason why Ms Pryce felt so embittered. He was not disclosing
Ms Trimingham’s sexuality. She had a public ceremony when entering into her
d civil partnership. He stated that no one had ever told him he should report on
Ms Trimingham in any particular way. He chose his own words for the reasons
given above. Mr Groves had been in court while the other witnesses for the
defendant gave evidence. So Mr Ryder took the cross-examination shortly.
Mr Groves did not accept that the word ‘bisexual’ was irrelevant.
e

Jon Steafel
[218] Mr Steafel is the deputy editor of the Daily Mail. He has worked for that
paper for over 25 years in a number of increasingly senior capacities. As deputy
editor he is the second most senior editorial executive on the newspaper
reporting to the editor, Paul Dacre. He is in sole charge of the newspaper when
f Mr Dacre is absent. There are other times when he works closely with
Mr Dacre. He also works closely with the news editor and foreign editor
throughout the day, discussing the articles planned for the forthcoming edition,
and how they will be handled. He will ask for articles to be re-written if he feels
the interpretation or angle is not right or if there is a need for supplementary
material, whether supplementary, comparative, or otherwise, to provide
g
further context and to add value. He also regards the Editors’ Code of Practice
as very important. Journalists are required by the defendant to comply with
that code. It is taken into account at every stage in the compilation of the
paper.
[219] Mr Steafel states that the defendant’s columnists prepare their columns
h in a variety of ways. Some will simply submit their column for publication.
Most will have conversations with one of the senior editors to discuss their
ideas, to act as sounding boards and to contribute their thoughts. However,
editors do not tell columnists what to write. Columnists are given complete
freedom in the way that they write. The work submitted by columnists is
carefully read before publication to ensure they do not offend against the
j Editors’ Code or the law or the defendant’s view of good taste. Every story
published in the newspaper is typically seen by a number of people prior to
publication in addition to the journalist who wrote it. These include editors on
the home or foreign news desk, night editors, a sub-editor whose primary
responsibility is quality control, a chief sub-editor, a senior editor who may be
the editor or Mr Steafel or one of their assistant editors, and lawyers.
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[220] Mr Steafel had not met Ms Trimingham before the story of her affair
with Mr Huhne broke in June 2010, but he was already aware of who she was.
He remembered seeing her in photographs during Mr Huhne’s election
campaign the previous month and was aware that she had been his aide with
political and media responsibilities within his campaign.
[221] Mr Steafel was editing the paper on Sunday 20 June when the story of
the affair was first published in the People. He was heavily involved in the
coverage of the story by the defendant. Mr Steafel stated in his witness
statement that the revelation that a high-profile Cabinet minister had left his
wife for an aide following an adulterous affair was an important one. The day
the story broke the defendant discovered that Mr Huhne had made family
values a significant element of his election campaign in the previous month’s
general election. This aspect of the story was covered in the Daily Mail on
21 June. The significance was not simply that Mr Huhne was leaving his wife,
but rather that it was the fact that he had been in an adulterous relationship
having secured his place in Parliament at least in part by campaigning on a
family values platform.
[222] The fact that Mr Huhne’s affair had been with an aide made the story
even more significant. He had chosen to blur the boundaries between his
professional and political responsibilities on the one hand, and his personal and
family ones on the other. So too had Ms Trimingham. When ministers have
had affairs with aides, as they have done in the past, these affairs can
compromise a minister’s ability to do his job, and raise issues about his
judgment, openness and transparency.
[223] Mr Steafel considered that the background of Ms Trimingham, as the
other party to the adulterous affair, was highly relevant to the story. She had
deceived her own civil partner as well as deceiving Mr Huhne’s wife about the
nature of her relationship with Mr Huhne. They had given the impression that
it was a purely professional relationship whereas it had become a sexual one.
The fact that Ms Trimingham was in a civil partnership is a matter of public
record. So Mr Steafel considered that reporting that fact in the context of the
story of the affair with Mr Huhne necessarily meant that the defendant was
reporting that Ms Trimingham was either lesbian or bisexual. If
Ms Trimingham had been married when she was having her affair or had been
in a relationship with a boyfriend, the defendant would have reported that fact.
[224] Mr Steafel explained that the various articles complained of in this case,
published by the defendant, which have included references to Ms Trimingham
have arisen on a number of separate occasions. These are set out above in this
judgment (para [32], above). They were published with references to
Ms Trimingham because she was of particular interest with her connections to
both politics and the media. If Mr Huhne had had an affair with someone who
did not work with him and was not known in political and media circles, while
that would have been newsworthy, there might have been less focus on the new
partner than there was on Ms Trimingham. When considering the interests of
Ms Trimingham, the defendant inevitably bore in mind the fact that she was
involved in the media and politics. Those who work in these fields tend to
develop a certain resilience and robustness. Mr Steafel and his colleagues would
have borne their professional experience in mind when preparing stories about
her.
[225] It was not until the end of 2010 that Mr Steafel became aware that
Ms Trimingham had on occasions in the past sold tit-bits and stories to
newspapers, including the defendant. When he became aware that she had
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a been paid as a source of gossip and information on the private lives (at least on

one occasion) of politicians, it reinforced his view that she was not a vulnerable
or naïve person. He considered it meant she could be regarded as more robust
than an entirely private citizen who had no experience of media or politics.
[226] The articles complained of included the word ‘bisexual’ because
Mr Steafel considered it helped to remind readers who Ms Trimingham was,
b and the background or context to the story. It is accurate and not pejorative.
Mr Steafel said:

c

d

‘Whether Ms Trimingham likes it or not, it is the fact of her controversial
sexual relationship with Mr Huhne that thrust her into the public eye and
has made her name very well known, as she must have realised it would
when she embarked on the affair. When she has been referred to in articles
in this way, it is almost always because her relationship with Mr Huhne is
germane to the subject matter, and, to fully understand the context,
readers are reminded of how that relationship started. The inclusion is
particularly important in the context of Ms Trimingham because the fact
that she was in a lesbian relationship has arguably increased the hurt and
humiliation suffered by Ms Pryce.’

[227] Mr Steafel states that he is very surprised that a woman who has lived
openly in both a gay and a heterosexual relationship would find the use of the
description in any way upsetting. The defendant’s staff is made up of men and
e women of many different backgrounds, views and values, but he is not aware
of any writer or member of the editorial staff who considered the use of the
term ‘bisexual’ would offend or distress Ms Trimingham, or still less, that it
could ever be seen as unlawful harassment. It is not the practice of the
defendant to publish only flattering comments about people in the public eye.
f All newspapers often include colourful descriptions of people, including
descriptions of their personal appearance which are often unkind or
unflattering.
[228] Mr Steafel specifically did not accept that any of the articles were
homophobic or reduced Ms Trimingham to a crude stereotype.
[229] In cross-examination Mr Steafel distinguished between the practices
g and rules which applied to columnists and those which apply to reporters.
Reporters report news and are not there to comment on the stories.
Commentators, columnists and sketch writers have a very different role. They
amplify and illuminate stories. They use language which is more colourful and
which may contain comment and description some people might not like,
although these are looked at carefully by editors to satisfy themselves that they
h are reasonable and not inappropriate.
[230] In challenging that Ms Trimingham’s sexuality was relevant to the
articles complained of, Mr Ryder put it to Mr Steafel that, given the existence of
bisexual people, then the fact that someone is in a relationship with a woman
does not necessarily mean that they would not be in a relationship with a man.
j This was in response to Mr Steafel’s previous answer that ‘it would be human
nature to regard the risk as lower in the circumstances we have here’, by way of
explanation as to why Ms Pryce might have felt more confident, more
comfortable that her marriage was not at risk from Ms Trimingham because
Ms Trimingham was in a civil partnership with a woman.
[231] Mr Steafel answered:
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‘Of course that is true, but that would suggest human nature working in a
rather a different way than it does, which is to look at what is in front of
them, look at who they are involved with and make a judgment as to what
may or may not happen.’
[232] He was not suggesting it was worse because Ms Trimingham had been
in a civil partnership, but it was more hurtful and humiliating for Ms Pryce, b
because it had been so unexpected for the obvious reasons. It was his view that
as a close political aide to Mr Huhne, Ms Trimingham would inevitably have
had contact with and been close to, or be known to, his wife and his family.
That is why it was relevant to refer to Ms Trimingham as bisexual, and to
repeat that reference as a reminder to readers when subsequent articles were
c
published.
Maggie Morgan
[233] Ms Morgan has for 10 years been the features editor for Solent News
and Photo Agency (Solent), which is based near Southampton. Before that she
had been a reporter for the Daily Express and Sunday Express for four years. She
has a total of 17 years’ experience as a journalist since obtaining a post
graduate diploma in print journalism in 1993.
[234] Solent works with the defendant on a daily basis, as well as with other
national newspapers and magazines. It is paid for work as it is published. Those
titles also commission work from Solent, including obtaining an interview or
photograph. On Monday 21 June Ms Morgan was contacted by the defendant
and asked to obtain an interview with the civil partner’s sister, and photos, for
a fee which was agreed.
[235] Ms Morgan describes in detail her visit to the sister, in which she
introduced herself as a journalist and said she had been asked to call by a
national newspaper. What she describes is a friendly meeting. She made a
shorthand note, which she annexed to her statement. Ms Morgan asked if the
sister had any photographs of the civil partnership ceremony which could be
used in the national newspaper. The sister left the room and returned with two
photographs, one of which is the wedding party photograph. It had no
copyright stickers or other information on the reverse. Ms Morgan understood
them to be family snaps, which were given to her willingly without any
restriction being put on their use. The sister confirmed that she was happy for
the photographs to be printed by the paper Ms Morgan was working for.
Ms Morgan promised to return the photographs, and after taking copies she
did return them that night or the next day. After that Ms Morgan had a further
conversation on the telephone with the sister. That too was friendly. Neither
the sister nor anyone on her behalf made any complaint of the use which had
been made of the photograph, nor any accusation of theft. The first
Ms Morgan heard of such an allegation was in this litigation.
[236] Ms Morgan gave evidence orally, but Mr Ryder stated that he had no
questions for her. She was a convincing witness. I accept her evidence.
EVIDENCE OF PUBLICATIONS BY OTHER PUBLISHERS
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[237] Mr Steafel’s evidence was that, in his view, ‘most readers would expect
Ms Trimingham to have been mentioned in all of [the] stories’ which were
published about Mr Huhne on the occasions listed in para [32], above. In
response to this, Ms Trimingham adduced evidence in the form of witness
statements from her solicitor Ms Harris. She states that:
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‘The Defendant’s coverage of these “stories” gives a helpful insight into
the way the Defendant has persisted to mention [Ms Trimingham] and her
sexuality, where it is not actually relevant to the story.’
[238] The relevance of this evidence is limited. Ms Trimingham correctly
points out that she is entitled to choose her defendant, and the fact that she has
not sued other publishers does not mean that she accepts that their
publications are all lawful. And although publications by other publishers could
be relevant under s 12(4)(a)(i) of the Human Rights Act 1998, and could be
amongst the circumstances referred to in s 1(3)(c) of the 1997 Act, that is not
how either party has relied on this evidence.
[239] The evidence is the result of detailed research carried out through the
LexisNexis database of newspaper and other publications in the United
Kingdom national, and some international, press. There are tables and bar
charts analysing publications by the defendant and comparing them with
publications by 12 other publishers.
[240] So, in relation to the Liberal Democrats’ September 2010 party
conference, the figures show a total of 69 articles, of which eight refer to
Ms Trimingham and six refer to her sexuality. The defendant published eight of
the total of 69, three out of the eight referring to Ms Trimingham, and two of
the six referring to her sexuality. The others who had referred to her sexuality
were the publishers of the Express, The Evening Standard, The Daily and Sunday
Telegraph and The Times and The Sunday Times.
[241] The only other publisher to have referred to Ms Trimingham more
than once in this context was The Times and The Sunday Times. They referred to
her twice, and to her sexuality once. And as Mr White points out, those figures
also show that it was only in two out of eight articles that the defendant
referred to Ms Trimingham’s sexuality.
[242] On the topic of Ms Pryce and her marital breakdown, Ms Harris
identifies a total of 28 articles. The defendant published nine of the 28, and of
that nine, six referred to Ms Trimingham and her sexuality. The Express and the
Mirror each published one article on the topic, and in each of those two articles
there is a reference both to Ms Trimingham and to her sexuality.
[243] In relation to the driving matter, Ms Harris identifies 274 articles. Of
these, 50 were published by the defendant, 37 by The Telegraph, 34 by the
Express, 27 by the Mirror and 22 by The Sun. All of these publishers referred
both to Ms Trimingham and to her sexuality on several occasions, but less often
than the defendant. The defendant referred to Ms Trimingham in 19 of the 50,
and to her sexuality in 17 of the 50. The Telegraph referred to Ms Trimingham
in 16 of its 37 articles, and to her sexuality in eight. For the Mirror’s 27 articles
the corresponding figures are six and five.
[244] The style of the other publishers was similar to that of the defendant.
Amongst the articles attached to the witness statement of Ms Harris are the
following. In the issue of the Express dated 20 May 2011 Paul Routledge, who is
a well-known journalist, wrote an article about Mr Huhne’s driving matter. It
included: ‘Of course, if you’re a prominent Cabinet minister and you leave
your wife to run off with a bisexual woman who had been in a civil partnership
with a third woman, people will talk.’
[245] In the issue of The Times dated 18 May 2011 another well-known
journalist, Libby Purves, wrote about Mr Huhne’s driving matter, including:
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‘The Huhne affair raises some interesting points … Vicky Pryce … resigned an a
important job because of her husband’s career, only to be dumped a month
later for another woman’s lesbian civil partner.’
[246] And in The Daily Telegraph dated 26 May 2011, in an article about the
break up of the marriage of Arnold Schwarzenegger and Maria Shriver, a third
well-known columnist, Allison Pearson, wrote:
b
‘As well as Shriver, there is Vicky Pryce, estranged wife of Chris Huhne,
who was once a high-flying Greek economist … All changed when Vicky
learned that her husband was having an affair with Carina Trimingham, his
sometime press aide and a Doc-Martens-wearing former lesbian. Oh,
Chris, Chris. Hell is a rather cosy, cheerful place compared to the wrath of
a wife whose man runs off with a bisexual woman twice her size. Plus the c
unfortunate Ms Trimingham looks like the love child of Tommy Cooper
and Bernard Bresslaw. Huhne was not just guilty of lousy morals, but
shocking taste.’
MY ASSESSMENT OF THE DEFENDANT’S WITNESSES

[247] I have no reason to doubt that all of the defendant’s witnesses were
giving their evidence truthfully. It follows from this and from the view that I
formed of Ms Trimingham’s evidence as set out above, that where her evidence
conflicts with theirs, as it does in the case of Mr Pierce in particular, I reject
Ms Trimingham’s evidence.

d

e
FINDINGS AND DISCUSSION ON HARASSMENT

[248] I shall start with the status and personality of Ms Trimingham.
[249] I do not accept the first premise of Ms Trimingham’s case, namely that
she is a private individual. There are two reasons. First, in her professional
capacity, she undertook to work for one of the leading politicians in the
country in the capacity of press officer. In the words of Ms Dawson, her job f
was ‘to ensure [Mr Huhne’s] views were heard and [his] policies understood’.
One of the challenges for a politician is to earn the trust of the electorate. Press
officers are not always trusted by the electorate. They are commonly referred
to as spin doctors, as Ms Trimingham was in the article dated 22 June 2010. The
public had an interest in knowing whether they could trust Mr Huhne and g
Ms Trimingham not to deceive them. Secondly, in her private capacity, she
conducted a sexual relationship with Mr Huhne which he told her would lead
to him leaving his wife. She did this in conditions of secrecy which she knew
were likely to give rise to publicity, or in other words, to a political scandal. The
scandal may or may not be bigger than she (or Mr Huhne) had foreseen, but
there was always likely to be a scandal. The public has an interest in knowing h
how the personal life of a leading politician, especially a Cabinet minister, is
likely to affect, or has affected, the business of government. So Ms Trimingham
in her private capacity chose to take the risk of being mixed up in a political
scandal, which her own conduct precipitated.
[250] In the words of the court in Saaristo v Finland [2010] ECHR 184/06
(para 66): ‘she must have understood that her own person would also attract j
public interest and that the scope of her protected private life would become
somewhat more limited’.
[251] I find, for the purposes of s 1(2) of the 1997 Act (what a reasonable
person in possession of the same information as the alleged harasser would
know), that what the defendant’s witnesses each said that they knew about
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a whether what they were writing amounted to harassment is what a reasonable
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person in possession of the same information as of each them would think. In
short, I accept that none of the witnesses ought to have known that what he or
she was writing amounted to harassment of Ms Trimingham.
[252] That finding is not fatal to Ms Trimingham’s claim in harassment,
because the claim is against the defendant, and there were many more articles
complained of than those which were written by the witnesses who gave
evidence. But I also find that a reasonable person in the possession of the same
information as the defendant, namely about her job and her past career as a
journalist, could reasonably consider, in the words used in Banks v Ablex Ltd
[2005] IRLR 357 at [26], [2005] ICR 819, ‘that she was tough, a woman of
strong character, not likely to be upset by comments or offensive language, a
woman who was known to give as good as she got’. She has ‘given’ a lot in the
course of this action: for example, she has persisted in her allegation of theft
against Ms Morgan, and she was ready to allege that Liberal Democrat
councillors who resigned had been de-selected, when she later had to accept
that they had not.
[253] I turn next to the issue of causation. As stated above, I have accepted
that Ms Trimingham has suffered the distress that she, Ms Austin, Ms Dawson
and Ms Delemare describe. But I am not persuaded that that distress has been
caused, or that the defendant ought to have known that it would be caused, by
the course of conduct to which Ms Trimingham limits her claims in this action.
Ms Trimingham’s repeated statements in cross-examination that she
complained about all the articles, ‘about the whole thing’, and that Mr White
was ‘nitpicking’ in seeking to distinguish some parts of the articles from others,
gave rise to a serious obstacle in the way of my finding that her distress was
caused, or that the defendant ought to have known that it would be caused, by
the particular words complained of, rather than by the defamatory words
which are not part of her pleaded complaint, or by the papping and conduct by
persons other than the defendant. She gave no evidence upon which I could
have distinguished the effect of the defamatory words from the effect of the
offensive or insulting words she complained of, or the effect of the conduct of
the defendant, from the effect of the conduct of other persons, including, in
particular, the People.
[254] A reasonable person in possession of the information available to the
defendant would think that the publication of the true but defamatory
allegations about her conduct would cause that distress, and in my judgment,
in so far as the conduct of the defendant has caused her distress, that is what
has caused her distress. In the circumstances, while I accept she is upset about
the insulting and offensive language about her appearance, I do not accept that
the defendant ought to have known that its conduct in relation to that language
would be sufficiently distressing to be considered oppressive or amount to
harassment. And I do not accept that in fact it was so considered by
Ms Trimingham.
[255] In my judgment what the defendant’s witnesses wrote, and what
Mr Steafel edited, was insulting and offensive in so far as it referred to her
personal appearance and clothing. But the words ‘bisexual’ and ‘lesbian’ are
factual words which are not normally to be understood as pejorative by a
reasonable person. Of course, any word can acquire a pejorative meaning in a
particular context, but in my judgment no reasonable reader of the words
complained of in this case would understand them in a pejorative sense. What
the defendant has expressed hostility to is not her sexuality but her conduct.

AB 1011

780

All England Law Reports

[2012] 4 All ER

[256] It is true that dictionary definitions of the words ‘bisexual’ and ‘lesbian’
refer only to orientation, and not to conduct. But in the context of the articles
about which Ms Trimingham complains, the reasonable reader who knew that
she was living with her civil partner would understand them to refer not to
Ms Trimingham’s sexual orientation as such, but to her conduct in deceiving
her civil partner, at the same time as Mr Huhne was deceiving his wife. If the
journalists had spelled that out, they would have had to use more words, but
any words that referred specifically to her conduct towards her civil partner
would also have disclosed Ms Trimingham’s sexuality. So using the word
‘bisexual’ for short, did not disclose anything that the journalists would not in
any event have disclosed. I do not accept that a reasonable reader (even one
who did not know about the civil partnership) would understand that the
references to her sexuality meant that defendant was saying that her conduct
was attributable to, or worse because of, her sexuality. I also note that there are
a number of references in the press coverage to Ms Pryce being Greek. But
there is no suggestion that the fact that she is Greek has direct relevance to the
events being recounted. Of course, the articles are not critical or insulting
towards Ms Pryce, so there is a difference. But even if the coverage were critical
or insulting towards Ms Pryce, a reasonable reader would not understand
references to Ms Pryce being Greek as xenophobic, or attributing the matters in
question to her national origin. Its relevance is as a detail that adds colour and
interest to the story. I appreciate that unreasonable readers of the words
complained of might attribute Ms Trimingham’s conduct to her sexuality. But
as Redmond-Bate v DPP (1999) 7 BHRC 375 established, a defendant cannot be
sanctioned because of the unreasonable behaviour of those who hear or read
the defendant’s words, unless the defendant unreasonably provokes that
behaviour. In the present case the only behaviour of third parties relied on is
the readers’ comments.
[257] So in my judgment the reasonable reader would not regard the words
‘bisexual’ and ‘lesbian’ as offensive or insulting in relation to Ms Trimingham.
But even if I am wrong about that, it would make no difference to the outcome
of this case.
[258] The evidence of Mr Pierce is in substance to the same effect as that of
the other witnesses for the defendant, but in a number of instances his
evidence is more fully articulated. In my judgment it is not unreasonable
(within the meaning of that word in the 1997 Act) for him, or for the
defendant, to hold the view that he expressed in para 10 of his second witness
statement:
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‘… where a cabinet minister leaves his wife and the “other woman” is in
a gay relationship, and not just that but is in a legally binding partnership h
with another woman. In my opinion that is extremely relevant to the
reporting of the story. It is not just titillation, it is relevant context and fact.
This is a situation where both the Cabinet Minister and his aide have left
their wives for their affair. It is far from ordinary and is something to
comment on.’
j
[259] And as he added in cross-examination:
‘… in my 30 years in journalism, I have never known a cabinet minister
leave his wife for a woman who is in a legally binding relationship with
another woman. And I will say this about equality … as part of the great
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equality agenda gay people have to put up with, sometimes, what straight
people put up with in the public domain … That is why I mentioned her
sexuality …’
[260] The issues of what a reasonable person in the position of the defendant
ought to know amounts to harassment (s 1(1) and (2) of the 1997 Act), and
whether in the particular circumstances of the case a course of conduct was
reasonable (s 1(3)(c)), are closely linked in the present case.
[261] Considering the question for the purposes of s 1(3)(c), if an unusual
event occurs involving sexual behaviour of a public figure, and one of the
participants is homosexual, it is not of itself unreasonable for a newspaper to
refer to that fact. Nor is it unreasonable to refer to those facts on as many
occasions as the substance of the story is repeated and referred to to explain
subsequent events of public interest. And if a journalist is criticising a person
for deceitful, unprofessional or immoral behaviour in a sexual and public
context, it is not of itself unreasonable to refer to that person as homosexual if
in fact they are, and it is their sexual conduct which is one of the factors giving
rise to the newsworthy events.
[262] Applying the law as I understand it to be (para [53], above), in my
judgment discussion or criticism of sexual relations which arise within a
pre-existing professional relationship, or of sexual relationships which involve
the deception of a spouse, or a civil partner, or of others with a right not to be
deceived, are matters which a reasonable person would not think would be
conduct amounting to harassment, and would think was reasonable, unless
there are some other circumstances which make it unreasonable.
[263] One circumstance which may make such a course of conduct
unreasonable is if it interferes with the art 8 rights of the claimant. But, as I
have already found, Ms Trimingham’s art 8 rights have become very limited.
This is not only because, as I have held, she is not a purely private figure, but
also because she herself has been open about her sexuality and her sexual
relationships. Ms Trimingham said in her fourth witness statement:
‘… I have always been generally open about having had relationships
with men and women. I am “out” about my relationships and my sexuality
with people I am comfortable with, such as family, friends and colleagues.
There is nothing extraordinary about this in this day and age …’

[264] It is not for the court to express any view as to whether she is right or
wrong in what she says is ‘nothing extraordinary in this day and age’. Whether
she is right, or not, is not the issue. The issue is whether it is ‘unreasonable’ in
the interpretation which I must give to that word as it is used in the s 1(3)(c) of
h the 1997 Act (so as to read it compatibly with the right to freedom of
expression) for her critics, in particular the defendant, repeatedly to refer to her
sexuality, and on a few occasions to her appearance and other information
about her, in the circumstances of this case, even if that course of conduct
might ‘offend, shock or disturb … any sector of the population’ (in the words
used in Handyside v UK (1976) 1 EHRR 737, [1976] ECHR 5493/72 and
j Livingstone v Adjudication Panel for England [2006] LGR 799), including
Ms Trimingham herself.
[265] As noted above at para [79], pluralism has long been recognised by the
Strasbourg court as one of the essential ingredients of a democracy. There are,
of course, contexts in which pluralism and tolerance are themselves
intolerable. And in most times, and at many places in the world, pluralism has
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not been regarded as a good thing. The reason is that, as has often been said,
there is no public interest in the dissemination of falsehood. The same applies
to the promotion of ‘disorder or crime’ or conduct contrary to ‘health or
morals’ (in the words of art 10(2)). And by the logical principle of
non-contradiction (contradictory statements cannot both be true at the same
time), if different people are saying that inconsistent things are true or right,
then some of them (and possibly all of them) are saying things which are false
or wrong. So pluralism requires members of society to tolerate the
dissemination of information and views which they believe to be false and
wrong. This can be difficult for people to understand, especially if the subject is
an important one and they are so convinced of the rightness of their views that
they believe that any different view can only be the result of prejudice.
Welcoming pluralism cannot be justified by logic. But in a society where
people in fact hold inconsistent views about important matters, pluralism is a
practical necessity if that society is to be free.
[266] In relation to some facts and some views, there may be among an
electorate such a consensus that something is false or wrong that (on the
principle that there is no public interest in the dissemination of falsehood), the
legislature may pass a law making it a crime to say such things. There are many
historical examples of this, and some contemporary ones in the sections of the
1986 Act cited above relating to hate speech. Such laws are specifically
permitted by art 10(2). But in contemporary British society there are some
varieties of sexual conduct where there is no such consensus as to what is true
or right. The consequence is that the law must not penalise the expression of
views that may offend, shock or disturb sectors of the population, including, of
course, particular individuals (subject to the rights of those individuals under
art 8 and to the application of art 10(2)). Where pluralism and toleration apply,
the right to freedom of expression must be taken seriously.
[267] I understand why Ms Trimingham states that she is offended and
insulted. But even if the words she complains of are offensive or insulting, that
of itself would not suffice for her to succeed. It would be a serious interference
with freedom of expression if those wishing to express their own views could
be silenced by, or threatened with, claims for harassment based on subjective
claims by individuals that they feel offended or insulted. The test for
harassment is objective. As Lord Phillips said in Thomas v News Group
Newspapers Ltd [2002] EMLR 78 at [35]:
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‘before press publications are capable of constituting harassment, they
must be attended by some exceptional circumstance which justifies
sanctions and the restriction on the freedom of expression that they
involve. It is also common ground that such circumstances will be rare.’ h
[268] One circumstance which might make a course of conduct in the form
of speech amount to harassment, when otherwise it would not be harassment,
is when it is repeated excessively, so as, for example, to amount to taunting.
This is one way in which Ms Trimingham puts her case. She submits that the
repetition in 65 articles of the fact that she is bisexual, and the repetition of the
words about her appearance, is so offensive and insulting as to be oppressive,
and to cross the line from what is reasonable to what is unreasonable within
the meaning of s 1(3)(c) of the 1997 Act. At first sight that submission in
relation to her sexuality appears to have some force, given the number of
repetitions. Repetition of true information about a person’s sexual orientation

j
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a could be embraced by what Lord Phillips referred to in Thomas’s case as
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‘conduct targeted at an individual’ which is ‘oppressive’. The case in
harassment in relation to her appearance is much weaker, since so few articles
referred to that (see para [30], above).
[269] But repetitious publications of the words complained of in this case do
not fit easily into that analysis. In one sense the defendant may be said to have
targeted Ms Trimingham, because it names her. But the defendant has not
targeted her in a way that any other defendant has been alleged to harass a
claimant, so far as I am aware (eg sending numerous messages, making
numerous demands, and following, and threatening her). This is because each
time the defendant has named Ms Trimingham it has done so in a story in
which the main character is Mr Huhne. And each publication has been
prompted by a particular event in Mr Huhne’s public career or life, or some
other newsworthy event, such as a party conference.
[270] The main target of the articles complained of is Mr Huhne.
Ms Trimingham is named in them only because of the very important
secondary role she played in the events relating to Mr Huhne. She is not even
named by the defendant in all its articles about Mr Huhne, but only in less than
half of them.
[271] I would not wish to say that it is impossible that a secondary character
to a story, such as Ms Trimingham is in publications about Mr Huhne, might
ever succeed in a claim for harassment for speech directed to the primary
character, such as Mr Huhne is. If such a case occurs, the court will have to
consider it on its own facts. The initial plausibility of Ms Trimingham’s claim
based on repetition or taunting arises from the repetition about her being
considered in isolation from the repetition and fresh reporting of stories about
Mr Huhne.
[272] Whether or not it would be right to say that the defendant has targeted
Ms Trimingham, I find that the words complained of are ‘in relation to’ her
(s 7(3) of the 1997 Act). I also find that because each occasion on which the
words complained of have been repeated is an occasion related to a
newsworthy event relating to Mr Huhne, the fact of the repetition, even 65
times, does not have the effect that speech which is otherwise ‘reasonable’
(within the meaning of s 1(3)(c) of the 1997 Act) crosses the line, so as to
amount to harassment.
[273] So I turn to the question that I must ask, in accordance with the
guidance set out in para [55], above: balancing all the factors that I have
mentioned, in my judgment it is not necessary or proportionate for the court
to make any injunction in the terms sought, or to make a finding of breach of
the 1997 Act against the defendant.
[274] In reaching that conclusion I bear in mind Mr Steafel’s evidence that,
since Ms Trimingham has amended her claim to allege harassment, the
defendant has decided that, pending resolution of this claim, it should exercise
restraint in what it publishes about her, notwithstanding that it does not accept
that her claims are good. I have no doubt that in the future, as well as following
its normal procedures, the defendant will consider the terms of this judgment
in considering what they should or should not publish about her in the future.
Readers’ comments
[275] So far as the readers’ comments are concerned, I would reject the claim
in respect of these for the same reasons as I reject the claim about the articles
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by the journalists. The comments include a number that are insulting and a
offensive. These are unreasonable in the ordinary meaning of that word, but
not so unreasonable that it is necessary and proportionate to prohibit their
publication. I note that the number of comments complained of forms a very
small proportion of the total number of comments posted by readers, and that
other comments were in a different tone, some supportive of Ms Trimingham.
b
News gathering
[276] In addition to her complaints about information that was published,
Ms Trimingham also relied in her plea of aggravated damages on the manner
in which the information about her was gathered. When she re-amended her c
particulars of claim para 9B, she introduced this allegation as part of an
additional sub-para (e) to her claim for harassment. It is as follows:
‘10.6 The distress caused by the fact that journalists acting on behalf of
the Defendant have been prying into Ms Trimingham’s private life by
speaking or attempting to speak to people with whom she mixes in her d
private life. The Claimant is distressed, as is apparent from the articles,
“friends” (persons within Ms Trimingham’s social circle) have been
speaking on an anonymous basis about her private life to journalists acting
on behalf of the Defendant: 10.6.1 this prying of itself interferes with her
private life; 10.6.2 has caused her great concern as to who she can trust
(assuming that the journalists satisfy themselves to a reasonable standard e
that the persons quoted anonymously were in fact members of her social
circle and assuming that any information given by them was accurately
quoted in the articles complained of).’
[277] The re-amended para 9B(e) also included her complaint of harassment
by Ms Morgan interviewing her civil partner’s sister about her f
(Ms Trimingham’s) private life.
[278] I have found that Ms Morgan conducted this interview with the
consent of the interviewee, and on a friendly basis. It is not alleged that any of
the information obtained by Ms Morgan and published by the defendant is
itself a misuse of private information. It is accepted in the skeleton argument
for Ms Trimingham that the allegation that Ms Morgan stole a photograph g
(which I have rejected) would have been relevant only to damages.
[279] Ms Trimingham accepted that she expected publicity about herself
when her secret affair became known. There can be little publicity without
journalists conducting inquiries. I do not accept that there is any basis for this
complaint. On the contrary, I regard it as a further example of the exaggeration
of her claim which leads me to doubt her objectivity and so the reliability of h
her evidence.

Information about upbringing
[280] By amendment to para 10.7A of her claim for aggravated damages
Ms Trimingham made a complaint about the inclusion in the article published
on 21 June of intrusive details concerning Ms Trimingham’s parents’ divorce
and describing her upbringing as being ‘far from stable’. By her re-amendment
in para 9B(f) of the particulars of claim she added this complaint to the list of
matters relied on as harassment.

j
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[281] In my judgment this adds nothing significant to the other complaints
that I have considered and which I reject, both under the heading of
harassment, and under the heading of misuse of private information.

b

THE CLAIM FOR MISUSE OF PRIVATE INFORMATION
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The law
[282] Section 6 of the Human Rights Act 1998 requires the court as a public
authority to act compatibly with convention rights. The convention rights
which arise for consideration in this case are the right to freedom of expression
under art 10 of the defendant and the journalists who wrote the words
complained of, and the right to respect for private and family life of
Ms Trimingham which is protected by art 8. These two articles are set out
above.
[283] The exception in art 10 relating to the protection of the rights of others
and the disclosure of information received in confidence can apply only where
conditions are satisfied. The restrictions must pursue a legitimate aim or aims,
and be necessary in a democratic society for the protection of the legitimate
aim or aims: the protection of the rights of others, or for preventing the
disclosure of information received in confidence. They must also be
proportionate to the end pursued, securing what is necessary for the protection
of these aims and no more.
[284] When considering whether the publication of information which is said
to be private should be permitted, the first question the court must answer is
whether the claimant has a reasonable expectation of privacy in respect of that
information such that the claimant’s rights under art 8 of the convention are
engaged. If the answer to the first question is Yes, the second question the
court must address is what are the rights of the defendant. See eg Murray (by
his litigation friends) v Big Pictures (UK) Ltd [2008] EWCA Civ 446 at [24], [27],
[35] and [40], [2008] 3 FCR 661 at [24], [27], [35] and [40]; sub nom Murray v
Express Newspapers plc [2009] Ch 481. Finally the court must weigh the rights
claimed by the claimants against the rights of the other individuals concerned
in accordance with the guidance in Re S (a child) (identification: restriction on
publication) [2004] 4 All ER 683, [2005] 1 AC 593 cited above.
[285] While there will commonly be a reasonable expectation of privacy in
respect of the details of a sexual or family relationship, the position is not the
same in respect of the bare fact of a sexual relationship: Lord Browne of
Madingley v Associated Newspapers Ltd [2007] EWCA Civ 295 at [59], [2008] QB
103 at [59], [2007] 3 WLR 289 per Sir Anthony Clarke MR; Donald v Ntuli
(Guardian News & Media Ltd intervening) [2010] EWCA Civ 1276 at [3] and [55],
[2011] 1 WLR 294 at [3] and [55]; Hutcheson (previously ‘KGM’) v News Group
Newspapers Ltd [2011] EWCA Civ 808 at [8], [10], [2012] EMLR 38 at [8], [10];
Goodwin v NGN Ltd [2011] EWHC 1437 (QB) at [90], [2011] All ER (D) 45 (Jun).
[286] In Murray’s case the Court of Appeal said at [35] that the question
whether there is a reasonable expectation of privacy is ‘a broad one’ which
‘takes account of all the circumstances of the case’. The Court of Appeal also
quoted with approval Lord Hope’s formulation of the test in Campbell v
MGN Ltd [2004] UKHL 22 at [99], [2004] 2 All ER 995 at [99], [2004] 2 AC 457:
‘The question is what a reasonable person of ordinary sensibilities would feel if
she was placed in the same position as the claimant and faced the same
publicity.’
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[287] Relevant considerations include the attributes of the claimant, the a
nature of the activity in which the claimant was engaged, the place at which it
was happening, the nature and purpose of the intrusion, the absence of
consent, whether it was known or could be inferred that consent was absent
and the effect (of disclosure) on the claimant (see Murray’s case at [36]).
[288] In considering the questions the court must give separate consideration
to different items or classes of information. See, for example, Lord Browne of b
Madingley v Associated Newspapers Ltd [2008] QB 103, [2007] 3 WLR 289. In that
case at para [24] Sir Anthony Clarke MR also explained the law where private
information is known to a few other persons:
‘… In [Douglas v Hello! Ltd (No 3) [2005] EWCA Civ 595, [2005] 4 All ER
128, [2006] QB 125], para 55, Lord Phillips of Worth Matravers MR, giving c
the judgment of this court, said:
“It seems to us that information will be confidential if it is available
to one person (or a group of people) and not generally available to
others, provided that the person (or group) who possesses the
information does not intend that it should be available to others.” …’
d
[289] The law on freedom of expression and public figures set out above in
relation to the 1997 Act (paras [81], above and following) applies equally to a
claim for misuse of private information. Mr White submits that the articles are
clearly about a matter of public interest, namely the conduct of a Cabinet
minister and one who had campaigned for public office relying on his e
commitment to family values, and the consequences of his affair with
Ms Trimingham as they evolved over the months, leading to his resignation and
criminal charges. What is complained of, he submits, is a tiny proportion of the
coverage of this story by the media as a whole, and only a part of the coverage
by this defendant. What is complained of adds little to what is in the public
f
domain.
[290] Mr White submits that Ms Trimingham can have had no reasonable
expectation of privacy in respect of the information that at the time of the
affair she had been living with a civil partner. A civil partnership is a public
status, and in any event she had not attempted to keep it private. Negative
references to appearance and sexuality may be hurtful, but are not disclosures
of information which are above the threshold of seriousness required to be g
shown for there to be a misuse of private information.
[291] Ms Trimingham does not complain about the publication of the fact of
the affair between her and Mr Huhne. In her particulars of claim at para 8
Ms Trimingham identified the categories of private information which she
alleged the defendant had misused as follows.
h
Sexuality
[292] In para 8.1 of her particulars of claim Ms Trimingham complains of all
of the above-mentioned articles as misuse of private information by reason of
the fact that they refer to her sexuality. The other five headings of misuse of
private information each relate to one or more of the eight articles originally
complained of.
[293] The material facts in 2010 and 2011 are that Ms Trimingham had not
only entered into a civil partnership as recently as June 2007, but she was
actually living with her civil partner. But on 20 June 2010 it was revealed that
she was in a sexual relationship with a man who was such a prominent

j
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a politician, and who had so conducted the election campaign the previous

month, that the revelation of the affair to the public at large was inevitable.
Further, it is her own evidence, as well as the evidence of the journalists, that
even before the revelation of her affair with Mr Huhne in June 2010, she had
had relationships with other men, and those who knew her knew of her
sexuality. She did not attempt to keep it private.
b
[294] The submission that in these circumstances Ms Trimingham had a
reasonable expectation of privacy as to her being bisexual seems to me to be
unarguable.
[295] Ms Trimingham had also married a man in 1999 and a marriage is, like
the civil partnership, a public event. But it is not necessary to consider evidence
c from that date.
Stereotypes and homophobic prejudices
[296] In para 8.2 of her particulars of claim she complains of three articles
(21, 22 June by Richard Littlejohn and 24 June) alleging that these included,
respectively, three, two and one ‘comments which attacked [her] dignity and
d autonomy in regard to her sexuality, particularly those which reduced her to a
crude stereotype and played upon homophobic prejudice’. Two of the
comments relied on in the article of 21 June are the statements that
Ms Trimingham wore Doc Marten boots and that she had ‘a boyish cropped,
spiky haircut’. In the article by Richard Littlejohn the same statements appear.
e In addition there is the statement that she looks like a cartoon character, and
that if she wore a boiler suit (it is not suggested that she did) then she would
look like the character Millie Tant. The statement of 24 June relied on is that
she was ‘crop-haired’ and had ‘set her baseball cap at’ Mr Hughes.
[297] Mr White submits that these statements disclose no meaningful
information about her, or no information which is not already disclosed by the
f reference to her known bisexuality. I agree.
[298] In so far as there might be a claim in respect of these statements on the
basis that they are offensive or insulting, then the gist of the claim is
harassment. I have already held that Ms Trimingham must fail in that claim.
[299] The number and gravity of these few comments (even taken with the
other statements relied on) does not come near to the threshold of seriousness
g necessary if a course of conduct in the form of speech is to amount to
harassment of a person with the characteristics that I have found
Ms Trimingham to have. A cartoon caricature, whether in a drawing or in a
written sketch, is almost always a gross exaggeration. That is how the author
makes the point. Reasonable people understand that style for what it is.
h

j

Sexual and relationship history
[300] In para 8.3 of her particulars of claim Ms Trimingham complains of
four articles containing seven pieces of information on her sexual and
relationship history, details concerning sexual intercourse; reports of private
conversations which she was said to have had with persons described as
‘friends’.
[301] The complaints here are about the articles published on 21 June
(relationships with men and women, but generally not at the same time),
22 June in respect of two statements about her ‘trail of heartbreak and
betrayal’, 23 June (split from her own female partner), and 24 June, the
statements about her relationship with Mr Hughes.
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[302] Mr White submits that the fact that Ms Trimingham has betrayed her
civil partner is apparent from other parts of the articles, and is in any event
central to the story that this was a case of deception not only by Mr Huhne but
also by his press officer.
[303] In my judgment Ms Trimingham could have no reasonable expectation
of privacy in respect of the ending of her relationship with her civil partner.
[304] The statements about Mr Hughes are in a different category, since they
relate to events many years ago, with a different man, and have little to do with
the scandal. It is part of Ms Trimingham’s complaint about these statements
that they are not true, and cast her in a poor light. Neither of these points is an
obstacle to a claim for misuse of private information in relation to these
statements.
[305] If these statements had stood alone and there had been no scandal with
Mr Huhne, for example if they had appeared in a short diary piece, I would
have accepted that Ms Trimingham had a reasonable expectation of privacy,
and that there was little to be said by way of defence. The issue would have
been whether the misuse of this information was sufficiently grave to pass the
necessary threshold of seriousness. The circumstances as I have found them to
be are very different. In the actual circumstances I conclude that the addition of
these statements is not sufficiently serious to justify a finding that the
defendant has misused Ms Trimingham’s private information.

a

b

c

d

Information concerning sexual intercourse
e
[306] In para 8.4 of her particulars of claim she complains of three articles
containing three pieces of information concerning sexual intercourse. The
articles are the two on 22 June and the one on 23 June and the statements that
she had said that sex with Mr Huhne had been ‘wild’, ‘incredible’ or ‘amazing’.
[307] Mr White submits that these statements are much less informative
about any sexual intercourse than is suggested by the description given in the f
particulars of claim. The publication was within the range of editorial
judgment. Further, he submits that statement that she had told a friend these
things before she had told her civil partner that she was in another relationship
is relevant to the degree of deceit that is attributed to Ms Trimingham.
[308] In my judgment these statements do come within the range of editorial
g
judgment, given the overall nature and content of the articles in question.
Private conversations
[309] In para 8.5 of her particulars of claim Ms Trimingham complains of
three articles containing four reports of private conversations which she is said
to have had with persons described as friends. The first three of the statements h
complained of are the attributions to her ‘friends’ of the statements about the
‘wild’, ‘incredible’ or ‘amazing’ sex. The fourth is the attribution to a friend of
the story about Mr Hughes.
[310] These complaints add nothing to the complaints that I have already
considered and rejected in relation to these two topics.
j
Photographs
[311] In para 8.6 of her particulars of claim Ms Trimingham complains of the
publication of photographs concerning her civil partnership ceremony. This is
a different legal basis for her complaint in respect of the statutory right to
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a privacy in respect of the photographs under s 85 of the 1988 Act discussed
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below. But it is in respect of the use by the defendant of the same two
photographs.
[312] On 10 March 2008 the defendant (at that time the proprietor of that
title) had published in The Evening Standard an article about Mr Paddick’s
campaign to be Mayor of London. It included a description of
Ms Trimingham’s role, describing it as events manager, although in fact she was
his press manager. The article was illustrated by a photograph of
Ms Trimingham which she had given the journalist. It was a cropped copy of
the wedding portrait photograph. Ms Trimingham explained in her evidence
that at that time she was using that photograph for her Facebook profile page.
As she states in her witness statement, there is no suggestion in that cropped
photograph that it had been taken on the day of her civil partnership.
[313] She also stated in her witness statements that she de-activated her
Facebook profile as soon as she knew that her relationship with Mr Huhne was
to be revealed, that is, as she states in her amended reply, immediately
following notification that articles were about to be published in the media
revealing her relationship with Mr Huhne. She also stated that her expectation
was that her Facebook page would be viewed by her friends alone. I do not find
that expectation to be a reasonable one.
[314] The defendant kept a version of the wedding portrait photograph in its
picture library, and used it in June 2010. In relation to the wedding portrait and
the wedding party photographs, Mr White submits that they disclose nothing
about the appearance of Ms Trimingham that would not be apparent to a
relatively large number of members of the public who saw her going about her
business, including attending party conferences. Further, the photographs
reveal very little about the appearance of Ms Trimingham which is not
apparent from the photograph of her which is on the Midas website. That is a
shot of her head.
[315] He submits that publication in the newspaper of such a photograph
cannot be capable of misuse of private information, citing McGaughey v Sunday
Newspapers Ltd [2010] NICh 7 at para [18]. I prefer the view expressed by Nicol
J in Ferdinand v MGN Ltd [2011] EWHC 2454 (QB), [2011] All ER (D) 04 (Oct).
Nicol J took the view that even such an uninformative photograph could give
rise to a claim for misuse of private information, although he held in that case
that the claim failed. At para [54] he said:
‘The 1997 photograph is closer to the borderline. It was taken openly …
It shows nothing remarkable, but it does show the two of them together in
a hotel bedroom. I am prepared to accept that this, too, was information
which in principle was capable of protection and whose publication would,
subject to the balancing test, infringe the Claimant’s rights under art 8. [R
(on the application of Wood) v Metropolitan Police Comr [2009] EWCA Civ 414,
[2009] 4 All ER 951] confirms that an intrusion must reach a certain level of
seriousness before it is even in principle capable of being protected by art 8.
The Court of Appeal concluded that the mere taking of photographs of
demonstrators in the street did not reach that level of seriousness, but it
was different when it came to the retention of the photographs. Laws LJ
(with whom, on this issue, the other members of the court agreed) made
clear at 31 that he was not considering the publication of photographs …’
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[316] In my judgment the publication of the versions of these photographs, a
cropped as they were, disclosed no significant information in respect of which
Ms Trimingham had a reasonable expectation of privacy.
[317] Mr Bennett submitted that the photographs were out of date, as in fact
they were, showing to her appearance in 2007, which is three years earlier. But
Mr White noted that Ms Trimingham only removed the cropped version of the
wedding portrait photograph from her Facebook page after she knew the story b
had broken, retaining it for the use of her friends until that date. And she had
given the wedding portrait photograph to the defendant to illustrate the
publication in The Evening Standard.
[318] In my judgment Ms Trimingham had no reasonable expectation of
privacy in respect of these simple (and flattering) images in the circumstances c
of this case.
[319] I also observe that newspapers commonly publish photographs of
people taken many years before (often 20 years or more in the case of judges),
even when more recent photographs are available.
THE CLAIM UNDER THE 1988 ACT

d

[320] This was the first claim advanced in August 2011.
[321] Chapter IV (headed ‘Moral Rights’) of Pt I (headed ‘Copyright’) of the
1988 Act includes the following under the sub-heading ‘Right to privacy of
certain photographs and films’:
‘85. … (1) A person who for private and domestic purposes commissions e
the taking of a photograph … has, where copyright subsists in the resulting
work, the right not to have—(a) copies of the work issued to the public, (b)
the work exhibited or shown in public … and, except as mentioned in
subsection (2), a person who does or authorises the doing of any of those
acts infringes that right …’
f
[322] None of the exceptions set out in s 85(2) is relied on in this case. By s 87
there is a defence of waiver or consent. By s 89(1) it is provided that: ‘The rights
conferred by … section 85 (right to privacy of certain photographs and films)
apply in relation to the whole or any substantial part of a work.’
[323] In Ch VI it is provided: ‘103. … (1) An infringement of a right conferred
by Chapter IV (moral rights) is actionable as a breach of statutory duty owed to g
the person entitled to the right.’
[324] The explanation for the right in s 85 is that, by s 11, the copyright in any
photograph normally belongs to the photographer.
[325] There is no definition of ‘commission’ in Pt I of the 1988 Act, but in
Pt I under the heading ‘Interpretation’ there is:
h
‘172. General provisions as to construction.—(1) This Part restates and
amends the law of copyright, that is, the provisions of the Copyright
Act 1956, as amended.
(2) A provision of this Part which corresponds to a provision of the
previous law shall not be construed as departing from the previous law
j
merely because of a change of expression.
(3) Decisions under the previous law may be referred to for the purpose
of establishing whether a provision of this Part departs from the previous
law, or otherwise for establishing the true construction of this Part.’
[326] Section 4(3) of the Copyright Act 1956 provided, so far as relevant:
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‘… where a person commissions the taking of a photograph … and pays
or agrees to pay for it in money or money’s worth, and the work is made in
pursuance of that commission, the person who so commissioned the work
shall be entitled to any copyright subsisting therein …’
[327] In Apple Corps Ltd v Cooper [1993] FSR 286 at 299–300 Judge Micklem,

b sitting as a judge of the High Court held that:

c

d

‘It is difficult to say that the word “commission” in section 4(3) of the
1956 Act “implies” an obligation to pay, because the subsection itself
expressly requires such an obligation, but it is not, I think, improper to
suggest that it “connotes” such an obligation in the sense that it is naturally
associated with payment …
What has to be shown to bring the work within the subsection is, first,
that a person commissioned the taking of a photograph before the film
was exposed and the negative made; secondly, that that person, the
commissioner, agreed to pay for it …
I think that counsel for the defendant is right when he suggests that the
rationale of the requirement that there should be either payment before
the work comes into existence or an enforceable agreement to pay in
money or money’s worth is that the money or money’s worth is the
commissioned person’s quid pro quo for losing the copyright he would
otherwise hold as owner of the material.’

[328] There is a definition in Pt III of the 1988 Act (Design Right) at s 263,
namely ‘ “commission” means a commission for money or money’s worth’. In
Ultraframe UK Ltd v Fielding [2003] EWCA Civ 1805 at [27]–[33], [2004] RPC 479
at [27]–[33] the Court of Appeal construed s 263 by applying the words of
Judge Micklem in Apple Corps Ltd v Cooper. The designer under s 263 must have
placed himself under an obligation to produce the work and the
f commissioning party to pay for it.
[329] The editors of The Modern Law of Copyright and Designs (4th edn, 2011)
by Laddie, Prescott and Vitoria suggest at para 13.51 that the omission of a
definition of ‘commission’ from Pt I of the 1988 Act is probably an oversight.
They suggest that the meaning in s 85 is likely to be the same meaning as was
given to it in the 1956 Act. The editors of Copinger and Skone James on
g
Copyright (16th edn, 2011) take a similar view at para 11–64, namely that
commissioning connotes an obligation to pay, citing Apple Corps Ltd v Cooper.
[330] Mr Ryder submits that the court should not adopt the views of the
textbook writers. The fact that the 1988 Act does not include a relevant
definition should be taken to mean that the legislature intended a less onerous
h definition than had been included in the 1956 Act. In order to protect the art 8
right of individuals, the court should now give a more generous interpretation
to the word commission. It should suffice if the subject of the photograph
merely asked or gave permission to the photographer to take the photograph
for the relevant private or domestic event.
[331] There is force in the submission that a statutory provision which is
j enacted to protect privacy should, since the passing of the Human Rights
Act 1998, be construed to give effect to the convention right. However, the law
has, since the 1988 Act was enacted, recognised that an individual may have a
cause of action for misuse of private information in respect of a photograph,
and it is not necessary to give a wide interpretation to s 85 in order to achieve
the purpose of the Human Rights Act 1998.
e
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[332] Moreover, the terms of s 85 contain restrictions which make it difficult
to interpret generously. For the purposes of giving effect to art 8 rights, the
requirement in s 85 that the commissioning must have been for private and
domestic purposes, and that copyright subsist in the work, are of no assistance.
But certain uses of images will be capable of being infringements of rights
under art 8, without the court being concerned to inquire whether they were
commissioned, or whether copyright subsists: see Peck v UK [2003] IP & T 320.
On the contrary, the conditions in the section could be obstacles to giving
effect to art 8 rights. And the 1988 Act contains no provision giving effect to
art 10 rights.
[333] The law on misuse of private information is now capable of providing
whatever remedy may be required by the Human Rights Act 1998 and art 8.
Mr Ryder advances an alternative claim in respect of the photographs on the
basis of the law as it has developed since Campbell v MGN Ltd [2004] 2 All ER
995, [2004] 2 AC 457. If the claim cannot succeed under the law on misuse of
private information, then the Human Rights Act 1998 does not require a more
generous interpretation of s 85. And if the claim can succeed under the law on
misuse of private information, the court has no need to wrestle with the terms
of s 85 to fulfil the positive obligation under convention law to give an effective
remedy for a breach of a person’s rights under art 8.
[334] In my judgment the conclusion that I should reach is that
commissioning in s 85 means that there must be an obligation on the part of
the commissioned party to produce the work and an obligation on the part of
the commissioning party to pay money or money’s worth.

a

b

c

d

e

The facts
f
[335] Mr Allan’s evidence is that he counts Ms Trimingham as a friend as well
as a colleague with whom he had first worked over ten years ago. When she
told him that she had decided to enter into a civil partnership she asked if he
would photograph the celebrations. He said that as a wedding present he
would not charge for the work. On 16 June 2007 he spent the full day taking
pictures, from the morning at their house to the ceremony and then afterwards g
at their reception. He retained the copyright. When Ms Trimingham told him
about the use of the photographs by the defendant he obtained payment from
it at the rates offered by the defendant for one use of each photograph on each
of 21 and 22 June 2010. He was not aware of the other occasions on which his
photographs were published by the defendant, and did not ask for a fee in
h
respect of those occasions.
[336] On this evidence I find that Ms Trimingham did not commission the
photographs within the meaning of s 85. As a wedding present the taking of
the photographs was money’s worth. Mr Allan did not undertake any
obligation to give a present or to take the photographs. Ms Trimingham would
have had no claim in law if he had felt that he should accept other unexpected j
commissions for the same day, and take no photographs of Ms Trimingham.
[337] The defendant also disputes that the photographs were taken for
‘private and domestic purposes’. On that it seems to me that it is on weaker
ground, but I need not lengthen this judgment by considering that point
further.
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a CONCLUSION

b

c

d

e

f

g

h

j

[338] For the reasons set out above, this claim will be dismissed. It is
impossible to summarise all the reasons in this paragraph, and the following
must not be taken to detract from the full explanation of my reasons set out
above. The main reasons for my conclusion are these.
(i) Ms Trimingham was not the purely private figure she claims to be. Her
reasonable expectation of privacy has become limited. This is mainly by reason
of her involvement with Mr Huhne, both professionally, as his press agent, and
personally as his secret mistress, in circumstances where he campaigned with a
leaflet to the electorate of Eastleigh about how much he valued his family. But
it is also by reason of what she herself has disclosed in the past. Further, she
was, as the defendant knew, a journalist who had herself disclosed information
about other people for publication in the newspapers and so was a person who
ought not reasonably to be expected to be distressed when such information
was published about herself.
(ii) Although the fact is that the defendant referred to Ms Trimingham’s
sexuality in 65 articles over about 15 months, it only did so (a) when writing
about matters of public interest, mainly developments in Mr Huhne’s personal
life which were relevant to his public life, and (b) when Ms Trimingham and
her conduct (and other information about her) were within the range of what
an editor could in good faith regard as relevant to the story.
(iii) The distress that she has undoubtedly suffered since 19 June 2010 is the
result of the publication by the defendant of the defamatory and true
information concerning her, about which she has not made a claim in
defamation, and the actions of journalists and publishers for whom the
defendant is not responsible.
(iv) To the extent that the words complained of include insults and other
offensive matter, insulting and offensive speech is protected by the right of
freedom of expression. In this case what Ms Trimingham complains of is not so
unreasonable that it is necessary or proportionate to sanction or prohibit such
publications in order to protect the rights of Ms Trimingham. So the defendant
has not harassed her within the meaning of the 1997 Act. It is not the case that
a reasonable person in the position of the defendant ought to have known that
these articles, separately, or cumulatively, amount to harassment of
Ms Trimingham.
(v) I have also found that she had no reasonable expectation of privacy in
relation to various items of information, including the images published on a
total of six occasions. These were cropped versions of photographs which had
been taken at and immediately before her civil partnership ceremony in June
2007, but which reveal no more information about her than the public already
knew.
[339] This judgment is not a licence to the defendant to repeat the words
complained of indefinitely or in any circumstances. In that respect this
judgment is not like a judgment in a libel action in which the court has found
that a defence of truth has been proved. If that happens anyone can normally
repeat the words complained of, at least for so long as they remain true. The
effect of this judgment is that the defendant has not committed the tort of
harassment so far, and is not threatening to commit it now. The judgment says
nothing about the future.
[340] I have emphasised that in using the word ‘reasonable’ in this judgment
I am giving it the special meaning which I have held that I am required to give
it in order to interpret s 1(3)(c) of the 1997 Act compatibly with the right to
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freedom of expression. I also emphasise that I make no finding as to whether
what the defendant has done is reasonable in any other meaning of the word
reasonable. It is not appropriate for the court to express opinions on matters
which are not relevant to a legal issue. Matters of style, and to a large extent
what is or is not relevant, are matters within a journalist or editor’s field of
independence, upon which the court should express no view. The defendant is
one of the most successful news publishers in the world. So there are many
readers who are not offended by what it publishes. On the other hand, there
are people who are very critical of what the defendant publishes. A court
cannot express a view in the way that anyone else can. All the court can do is to
find whether or not it is necessary and proportionate to sanction or prohibit a
particular publication on one of the grounds specified in art 10(2).
[341] It is important that I stress that I have not reached any conclusion about
the conduct of Mr Huhne in relation to any of the matters referred to in this
judgment. He is not a party to this action, and he has not given evidence. It
would be wrong for the court, or for any reader of this judgment, to draw any
inference adverse to Mr Huhne in a case where he has not given evidence and
not been represented.

a

b

c

d

Claim dismissed.
Jeremy Howe

Barrister.
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TROISIÈME SECTION
DÉCISION
Requête no 16637/06
Vasile Andrei MOLNAR
contre la Roumanie
La Cour européenne des droits de l’homme (troisième section), siégeant
le 23 octobre 2012 en une Chambre composée de :
Josep Casadevall, président,
Egbert Myjer,
Alvina Gyulumyan,
Ján Šikuta,
Luis López Guerra,
Nona Tsotsoria,
Kristina Pardalos, juges,
et de Marialena Tsirli, greffière adjointe de section,
Vu la requête susmentionnée introduite le 18 avril 2006,
Après en avoir délibéré, rend la décision suivante :

EN FAIT
1. Le requérant, M. Vasile Andrei Molnar, est un ressortissant roumain
qui a la double nationalité roumaine et française, né en 1980 et résidant à
Strasbourg.
A. Les circonstances de l’espèce
2. Les faits de la cause, tels qu’ils ont été exposés par le requérant,
peuvent se résumer comme suit.
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3. Le requérant déclare être sympathisant de l’organisation
non-gouvernementale Le Forum Chrétien la Nouvelle Droite (Forumul
Creștin Noua Dreaptă- ci-après « la Nouvelle Droite ») dont l’objet serait
l’éveil national, la promotion des traditions et de l’identité nationale, la
préservation des traditions et de la religion chrétienne.
1. La genèse de l’affaire
4. L’intéressé, qui habitait en France depuis 1991, découvrit en 2001 par
le biais de l’internet l’existence de la Nouvelle Droite. Étant donné que ses
idéaux se retrouvaient dans le manifeste public de l’organisation, le
requérant décida de passer un certain temps en Roumanie afin de contacter
les membres de cette organisation.
5. Pendant une période non précisée, le requérant et B.F. auraient
coordonné l’activité de la branche de Sibiu de la Nouvelle Droite, sans
bénéficier d’un pouvoir écrit en ce sens de la part du président de
cette organisation, mais d’une recommandation orale de sa part.
6. D’après les faits établis par les juridictions internes (voir le point 2
ci-dessous), en juin et juillet 2001, le requérant aurait collé dans la rue de la
ville de Sibiu, sans recevoir les avis légaux nécessaires, des affiches qui
portaient l’inscription suivante : « pour une Roumanie des roumains ce qui
implique que les finances, la presse, la radio, la télévision et l’enseignement
doivent être dans les mains de vrais roumains patriotes et qui travaillent
pour le pays, et non pas [dans les mains] de Washington, de Bruxelles, de
Jérusalem ou de Moscou. » Il aurait collé également d’autres affiches qui
représentaient la carte de Roumanie sur laquelle était dessinée une tête de
rom qui disait : « Ta dernière chance, la Nouvelle Droite ! ». Ces affiches
contenaient également le sigle de la Nouvelle Droite, la croix celtique,
symbole de l’organisation, et les numéros de téléphone de contact ou
d’adhésion au mouvement.
7. Le 17 juillet 2001, le requérant fut interpellé par la police, alors qu’il
se déplaçait en voiture. Dans la voiture furent retrouvés des affiches décrites
ci-dessus et le matériel nécessaire pour leur affichage. Un procès-verbal de
constatation fut établi.
8. En décembre 2001, le requérant revint en Roumanie et logea chez
B.F. Lors d’une perquisition réalisée dans la chambre du requérant, la police
retrouva des livres sur la doctrine fasciste et légionnaire, une cassette vidéo
sur le mouvement extrémiste en France, du matériel de propagande pour la
Nouvelle Droite. Des affiches furent également retrouvées avec les
inscriptions suivantes : « Un futur pour les enfants blancs », « Le
métissage-un crime contre la nation roumaine » (Corcirea-crimă împotriva
nației române), « Empêchez la Roumanie de devenir un pays de roms »
(Opriți țiganizarea României), « La Roumanie a besoin d’enfants non pas
d’homosexuels », « Ne laisse pas les politiciens parler à ta place - la lutte
des jeunes est la Nouvelle Droite » ; « Les produits roumains représentent
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nos postes de travail ; boycottez les produis importés », « Pour avoir un Etat
puissant nous avons besoin de dirigeants (conducere) forts ; ça suffit la
démocratie, régime de bavards impuissants » ; « Pour un peuple soumis,
pour une nation vendue, une seule solution - la révolution nationaliste ! » ;
« Les partis politiques, symbole d’un régime corrompu, ploutocratique
et démocratique promouvant la médiocrité et la paresse, doivent
disparaître », « Pour une Roumanie et une Europe pures », « L’impérialisme
américano-sioniste : un seul ennemi pour la Roumanie et pour l’Europe ! ».
9. L’ordinateur de B.F. fut examiné par les enquêteurs qui y retrouvèrent
un fichier sauvegardant une discussion entre le requérant et B.F. dans
laquelle ils parlaient des contenus des affiches et de la manière dont ils
devaient agir pour attirer de nouveaux adeptes. Ils faisaient également
référence à certaines personnes ainsi qu’au code pénal et au code de
procédure pénale.
2. La procédure pénale contre le requérant
10. Sur réquisitoire du 29 mars 2003, le parquet près le tribunal
départemental de Sibiu (« le parquet » et « le tribunal départemental »)
ordonna le renvoi en jugement du requérant et de B.F. du chef de
propagande nationaliste chauviniste, délit puni par l’article 317 du code
pénal (« CP »). Le parquet reprocha aux inculpés qu’en 2001, en tant
qu’adeptes de la Nouvelle Droite, ils s’étaient procuré et avaient distribué
des matériaux de propagande visuelle (des affiches) avec un contenu qui
incitait à la haine interethnique, à la discrimination et à l’anarchie.
11. Les témoins à charge interrogés par le tribunal déclarèrent que les
inculpés avaient conçu et diffusé des affiches avec un contenu extrémiste.
Trois témoins à décharge furent également entendus.
12. Par un jugement du 21 décembre 2003, le tribunal départemental
condamna le requérant à une peine de six mois de prison du chef de
propagande nationaliste chauviniste. Ayant établi les faits tels que présentés
ci-dessus (voir le point 1 ci-dessus), le tribunal jugea que :
« Le fait pour les prévenus (...) d’avoir diffusé de manière systématique et organisée
des idées nationalistes extrémistes qui incitent à la haine nationaliste et raciste, en
utilisant des moyens de persuasion (...) dans le but de cultiver l’exclusivisme national
et la haine entre les nationalités vivant en Roumanie, constitue l’infraction de
propagande nationaliste chauviniste (...).
L’élément matériel de ce délit est réalisé de deux manières. La première consiste
dans le fait d’avoir diffusé de manière systématique des idées promouvant
l’exclusivisme national, afin de soutenir la supériorité d’une ethnie et le rabaissement
des autres, idée qui n’est pas acceptée par les documents internationaux auxquels la
Roumanie est officiellement partie.
La deuxième modalité de réalisation de l’élément matériel du délit consiste en
l’incitation et l’entretien d’un sentiment de haine contre une ethnie, de sorte que
l’accomplissement par l’intéressé des faits imputés est indubitable. Il convient de
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remarquer qu’il (...) s’agit de matériaux présentant un contenu non démocratique,
exprimé sans diplomatie et primitif qui doivent être sanctionnés. »

13. Le tribunal ordonna également la confiscation des biens trouvés chez
le requérant lors de la perquisition, qui auraient servi à l’accomplissement
du délit et nota enfin que la peine était graciée.
14. Le requérant interjeta appel, en demandant sa relaxe, au motif que
les faits n’étaient pas sanctionnés par la loi pénale et que les éléments
constitutifs du délit de propagande nationaliste chauviniste n’étaient pas
réunis en l’espèce. Par un arrêt du 5 mai 2005, la cour d’appel d’Alba Iulia
rejeta l’appel et confirma le bien-fondé du jugement rendu en première
instance. Elle jugea que les faits avaient été correctement établis sur la base
d’un grand nombre de preuves, y compris les aveux partiels des inculpés.
Quant à leur qualification juridique, la cour d’appel la jugea correcte, étant
donné que les inculpés avaient diffusé de manière organisée et systématique
des idées nationalistes extrémistes et avaient incité par là à la haine
nationale et raciale.
15. Par un arrêt définitif du 19 octobre 2005, la Haute Cour de cassation
et de justice rejeta le recours du requérant et confirma les décisions des
juridictions inférieures.
B. Le droit interne pertinent
16. Les articles pertinents du code pénal, tel qu’en vigueur à l’époque
des faits, se lisent ainsi :
Article 166 - La propagande en faveur de l’état totalitaire
« La propagande menée afin d’instaurer un état totalitaire, commise par tout moyen,
en public, est punie par l’emprisonnement de six mois à cinq ans et l’interdiction de
certains droits.
La propagande consiste en la diffusion, de manière systématique, de l’apologie de
certaines idées, des concepts ou des doctrines avec l’intention de convaincre et
d’attirer de nouveaux adeptes. »
Article 317 - La propagande nationaliste chauviniste
« La propagande nationaliste chauviniste, l’incitation à la haine raciale ou nationale,
lorsqu’elle ne constitue pas l’infraction prévue par l’article 166, est punie par
l’emprisonnement de six mois à cinq ans. »
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GRIEFS
17. Citant les articles 9, 10 et 11 de la Convention, le requérant voit dans
sa condamnation pénale pour propagande nationaliste chauviniste une
atteinte disproportionnée à son droit à la liberté d’expression, d’opinion et
d’association.
18. Invoquant l’article 7 de la Convention, le requérant se plaint de
l’illégalité de la perquisition, de la manière dont les juridictions internes ont
établi sa peine et de la qualification juridique donné aux faits reprochés.

EN DROIT
19. Citant les articles 9, 10 et 11 de la Convention, le requérant voit dans
sa condamnation pénale pour « propagande nationaliste chauviniste » une
atteinte disproportionnée à son droit à la liberté d’expression, d’opinion et
d’association. La Cour estime qu’il convient d’examiner les allégations du
requérant uniquement sous l’angle de l’article 10 de la Convention (voir,
mutatis mutandis, Kamil Uzun c. Turquie, no 37410/97, § 64, 10 mai 2007),
ainsi libellé :
« 1. Toute personne a droit à la liberté d’expression. Ce droit comprend la liberté
d’opinion et la liberté de recevoir ou de communiquer des informations ou des idées
sans qu’il puisse y avoir ingérence d’autorités publiques et sans considération de
frontière. Le présent article n’empêche pas les Etats de soumettre les entreprises de
radiodiffusion, de cinéma ou de télévision à un régime d’autorisations.
2. L’exercice de ces libertés comportant des devoirs et des responsabilités peut être
soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi,
qui constituent des mesures nécessaires, dans une société démocratique, à la sécurité
nationale, à l’intégrité territoriale ou à la sûreté publique, à la défense de l’ordre et à la
prévention du crime, à la protection de la santé ou de la morale, à la protection de la
réputation ou des droits d’autrui, pour empêcher la divulgation d’informations
confidentielles ou pour garantir l’autorité et l’impartialité du pouvoir judiciaire. »

20. Le requérant dénonce une atteinte dans son droit à la liberté
d’expression. Il relève qu’il avait exprimé ses opinions sans qu’une
instigation à la violence soit décelable dans ses messages. Il estime que,
dans une société démocratique, toute personne devrait pouvoir exprimer ses
opinions, même si elles ne coïncident avec celles de la majorité ou avec
celles qualifiées de « correctes ».
21. La Cour note d’emblée qu’elle n’a pas à se prononcer sur les
éléments constitutifs de l’infraction de propagande nationaliste chauviniste
en droit roumain. Il incombe au premier chef aux autorités nationales,
notamment aux tribunaux, d’interpréter et d’appliquer le droit national (voir,
parmi beaucoup d’autres, Lehideux et Isorni c. France, 23 septembre 1998,
§ 50, Recueil des arrêts et décisions 1998-VII). La Cour a seulement pour
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tâche de vérifier sous l’angle de l’article 10 les décisions rendues par les
juridictions nationales compétentes en vertu de leur pouvoir d’appréciation.
Ce faisant, elle doit se convaincre que les autorités nationales se sont
fondées sur une appréciation acceptable des faits pertinents
(Incal c. Turquie, 9 juin 1998, § 48, Recueil 1998-IV).
22. Concernant la liberté d’expression, la Cour rappelle que si sa
jurisprudence a consacré le caractère éminent et essentiel de celle-ci dans
une société démocratique (voir, parmi d’autres, Handyside c. Royaume-Uni,
7 décembre 1976, § 49, série A no 24 et Lingens c. Autriche, 8 juillet 1986,
§ 41, série A no 103), elle en a également défini les limites. Ainsi, en
application de l’article 17 de la Convention, personne ne doit pouvoir se
prévaloir des dispositions de la Convention pour se livrer à des actes visant
à la destruction des droits et libertés ci-dessus visés (Garaudy c. France
(déc.), no 65831/01, 24 juin 2003).
23. En l’espèce, les affiches retrouvées chez le requérant contenaient
différents messages qui exprimaient les opinions de l’intéressé. Si certains
de ces messages ne choquent pas par leur contenu, d’autres pouvaient
contribuer, surtout dans le contexte roumain, à entretenir des tensions au
sein de la population. A cet égard, la Cour relève plus particulièrement les
messages qui font des références à la minorité rom et à la minorité
homosexuelle. Par leur contenu, ces messages visaient à instiguer à la haine
contre ces minorités, étaient de nature à troubler gravement l’ordre public et
allaient à l’encontre des valeurs fondamentales de la Convention et d’une
société démocratique. Portant atteinte aux droits d’autrui, de tels actes sont
incompatibles avec la démocratie et les droits de l’homme de sorte qu’en
vertu des dispositions de l’article 17 de la Convention, le requérant ne
puisse pas se prévaloir des dispositions de l’article 10 de la Convention.
24. Cela dit, à supposer même que la condamnation pénale du requérant
pour propagande nationaliste chauviniste constitue une ingérence dans
la liberté d’expression de l’intéressé, la Cour considère qu’elle était prévue
par la loi, à savoir l’article 317 du code pénal. Elle estime que cette
ingérence poursuivait au moins deux buts légitimes prévus par
la Convention, à savoir la défense de l’ordre et la prévention du crime et
la protection de la réputation ou des droits d’autrui.
25. Pour ce qui est de la proportionnalité de l’ingérence, la Cour
considère que, compte tenu de la teneur des affiches, les motifs invoqués par
les juridictions nationales pour condamner le requérant pour propagande
nationaliste chauviniste étaient pertinents et suffisants. Dès lors, l’ingérence
était nécessaire dans une société démocratique au sens de l’article 10 § 2 de
la Convention.
26. Il s’ensuit que ce grief est manifestement mal fondé et doit être rejeté
en application de l’article 35 §§ 3 (a) et 4 de la Convention.
27. Invoquant l’article 7 de la Convention, le requérant dénonce
l’illégalité de la perquisition, la qualification juridique des faits et la manière
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dont la peine pénale a été établie par les juridictions nationales. Compte
tenu de l’ensemble des éléments en sa possession, et dans la mesure où elle
est compétente pour connaître des allégations formulées, la Cour ne relève
aucune apparence de violation des droits et libertés garantis par les articles
de la Convention. Il s’ensuit que ces griefs sont soit prématurés, soit
manifestement mal fondés et doivent être rejetés en application de
l’article 35 §§ 3 et 4 de la Convention.
Par ces motifs, la Cour, à l’unanimité,
Déclare la requête irrecevable.

Marialena Tsirli
Greffière adjointe

Josep Casadevall
Président
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that this rule cannot be applied ex post to a right to
annual leave accumulated during a period of full-time
work. Thus, it cannot be inferred from the relevant provisions of Directive 2003/88 or from clause 4.2 of the
Framework Agreement on part-time work that national
legislation may provide, among the conditions for the
exercise of the right to paid annual leave, for the partial
loss of the right to leave accumulated over a reference
period (see Zentralbetriebsrat der Landeskrankenhäuser
Tirols, paragraphs 33 and 34).

36 Itanswer
follows from all the foregoing considerations that the
to the first question must be that Article 31(2) of
the Charter and Article 7(1) of Directive 2003/88 must be
interpreted as meaning that they do not preclude
national legislation or practice, such as a social plan
agreed between an undertaking and its works council,
under which the paid annual leave of a worker on shorttime working is calculated according to the rule of pro
rata temporis.

37 The
second question
In the light of the reply given to the first question, it is
not necessary to reply to the second question.

38 Costs
Since these proceedings are, for the parties to the main
proceedings, a step in the action pending before the
national court, the decision on costs is a matter for that
court. Costs incurred in submitting observations to the
Court, other than the costs of those parties, are not recoverable.
On those grounds, the Court (Fifth Chamber) hereby
rules:
136, 3800, 3826, 3898, 3899

Article 31(2) of the Charter of Fundamental Rights of the
European Union and Article 7(1) of Directive 2003/88/EC
of the European Parliament and of the Council of
4 November 2003 concerning certain aspects of the organisation of working time must be interpreted as meaning
that they do not preclude national legislation or practice,
such as a social plan agreed between an undertaking and
its works council, under which the paid annual leave of a
worker on short-time working is calculated according to
the rule of pro rata temporis.
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REDFEARN (applicant) v.
UNITED KINGDOM (respondent)
App. no. 47335/06
200
213
700
711
712
736
1700
1734
1735

Unfair dismissal
Exclusions and qualifications – service
qualification
Race relations
Direct discrimination
Indirect discrimination
Discrimination by employers – dismissal
Human rights
Rights and freedoms – freedom of expression
Freedom of assembly and association

Race Relations Act 1976
Employment Rights Act 1996: s.108
European Convention on Human Rights and Fundamental Freedoms:
Articles 10, 11

The facts:
Arthur Redfearn, a white man, was employed as a driver by
Serco Ltd, which provided transport to local authorities including Bradford City Council. He was responsible for transporting
children and adults with physical and/or mental disabilities
within the Bradford area. The majority of his passengers were
Asian in origin. There had been no complaints about his work or
his conduct at work and his supervisor, who was of Asian origin,
had nominated him for the award of “first-class employee”. In
June 2004, Mr Redfearn was elected as a local councillor for the
British National Party (“the BNP”). At the relevant time, the
BNP only extended membership to white nationals. Its constitution stated that it was: “wholly opposed to any form of integration between British and non-European peoples ... [and] committed to stemming and reversing the tide of non-white
immigration and to restoring, by legal changes, negotiation and
consent, the overwhelmingly white makeup of the British population that existed in Britain prior to 1948.” Serco summarily
dismissed Mr Redfearn, citing, inter alia, potential health and
safety risks; his continued employment would have given rise to
considerable anxiety among passengers and their carers. It also
expressed concern that his continued employment could have
jeopardised its reputation and possibly led to the loss of its contract with the council.
Mr Redfearn lacked sufficient continuous service to bring an
action for unfair dismissal under the Employment Rights Act
1996, but lodged a claim of race discrimination in the employment tribunal pursuant to the Race Relations Act 1976. He
claimed that he had been unlawfully discriminated against as
his dismissal constituted less favourable treatment on racial
grounds. He further argued that, since the BNP was a “whitesonly” party, his dismissal also constituted indirect racial discrimination.
The employment tribunal dismissed the claim of direct discrimination as it was satisfied that, if any discrimination existed
against the claimant, it was not on racial grounds but rather on
health and safety grounds. It also dismissed the claim of indirect discrimination on the ground that the Mr Redfearn’s dismissal was a proportionate means of achieving a legitimate aim,
namely the maintenance of health and safety. The EAT ([2005]
IRLR 744) upheld an appeal by Mr Redfearn on the ground that
the tribunal had erred in its construction of the phrase “on racial
grounds” by failing to interpret its meaning broadly and had not
indicated how it had come to the conclusion that the applicant’s
dismissal was a proportionate means of achieving the aim of
ensuring health and safety because, inter alia, there had been
no consideration of any alternatives to dismissal.
The Court of Appeal ([2006] IRLR 623) allowed an appeal by
Serco and restored the order of the tribunal. In rejecting the
claim of direct discrimination, the Court said that Mr Redfearn
was treated less favourably not on the ground that he was white,
but on the ground of a particular non-racial characteristic shared
by him with a tiny proportion of the white population, namely
his membership of and standing for election for a political party
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like the BNP. Serco was not adopting a policy which discriminated on the basis of a dividing line of colour or race; it would
have applied the same approach to a member of a similar political party which confined its membership to black people. With
regard to indirect discrimination, it said that the relevant “provision, criterion or practice” was one that applied to membership
of a political organisation like the BNP which existed to promote
views hostile to members of a different colour than those that
belonged to the organisation and that, if such a provision were
applied, it would not put persons of the same race as Mr Redfearn at a particular disadvantage. It held that the Human
Rights Act 1998 did not assist Mr Redfearn, as there was no
respect in which the relevant provisions of the 1976 Act were
incompatible with any rights under the European Convention
on Human Rights. The House of Lords refused Mr Redfearn
leave to appeal.
Mr Redfearn complained to the European Court of Human
Rights of violations of his rights to freedom of expression under
Article 10 and to freedom of assembly and association under
Article 11. He submitted that, in choosing to become a member
of the BNP and to stand for election, he had engaged those rights
and that his dismissal had disproportionately interfered with his
exercise of them. He contended that the government had a positive obligation under Article 11 to enact legislation which would
have afforded him protection from the termination of his employment on the ground of his involvement with the BNP. With
regard to the period of qualifying service to bring a claim for
unfair dismissal under the 1996 Act, he submitted that freedom
of association was illusory if it could only be exercised after a
certain period of service. The issue before the ECHR was
whether there had been a violation of Article 11, read in the light
of Article 10.
The European Court of Human Rights (Fourth Section)
sitting as a Chamber (Judges Lech Garlicki – President,
David Thór Björgvinsson, Nicolas Bratza, Päivi Hirvelä,
George Nicolaou, Zdravka Kalaydjieva and Vincent A De
Gaetano) by a judgment dated 6 November 2012 upheld
the Article 11 complaint (Judges Bratza, Hirvelä and
Nicolaou dissenting).

The European Court of Human Rights held:
213, 711, 712, 736, 1734, 1735

The United Kingdom had violated Article 11; the
qualifying period for unfair dismissal had deprived
Mr Redfearn of the means to effectively challenge
his dismissal.
Article 11 is applicable not only to persons or
associations whose views are favourably received
or regarded as inoffensive or as a matter of indifference, but also those whose views offend, shock
or disturb. What is decisive in such cases is that the
domestic courts or tribunals be allowed to pronounce on whether or not, in the circumstances of
a particular case, the interests of the employer
should prevail over the Article 11 rights asserted by
the employee, regardless of the length of the latter’s
period of employment. In the absence of judicial
safeguards, a legal system which allows dismissal
from employment solely on account of an
employee’s membership of a political party carries
with it the potential for abuse.
The Race Relations Act 1976 was not primarily
intended to cover a situation where a person is dismissed on account of their political beliefs or affiliations. Consequently, it did not offer Mr Redfearn
any protection against the interference with his
rights under Article 11. A claim for unfair dismissal
under the Employment Rights Act 1996 would have
been an appropriate domestic remedy. Once such a
claim was lodged with the employment tribunal, it
fell to the employer to demonstrate that there was a
“substantial reason” for the dismissal. Following
the entry into force of the Human Rights Act 1998,
the domestic courts then had to take full account of
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Article 11 in deciding whether or not the dismissal
was, in all the circumstances of the case, justified.
However, the one-year qualifying period for unfair
dismissal claims under the 1996 Act had prevented
Mr Redfearn from bringing such a claim. It had
deprived him of the only means by which he could
have effectively challenged his dismissal at the
domestic level on the ground that it had breached
his fundamental rights.
It was incumbent on the UK to take reasonable
and appropriate measures to protect employees,
including those with less than one year’s service,
from dismissal on grounds of political opinion or
affiliation, either through the creation of a further
exception to the qualifying period for unfair dismissal or through a free standing claim for unlawful discrimination on grounds of political opinion
or affiliation. As the United Kingdom legislation
was deficient in that respect, the facts of the present case gave rise to a violation of Article 11.
Cases referred to:
Abdulaziz, Cabales and Balkandali v United Kingdom (1985) 7
EHRR 471 ECHR
Ahmed and others v United Kingdom [1999] IRLR 188 ECHR
Bah v United Kingdom (2011) 54 EHRR 77 ECHR
DH v Czech Republic (2006) 43 EHRR 923 ECHR
Féret v Belgium (App. no. 15615/07, 16 July 2009, unreported)
ECHR
Fuentes Bobo v Spain (2000) 31 EHRR 1115 ECHR
Gustafsson v Sweden (1996) 22 EHRR 409 ECHR
Handyside v United Kingdom (1976) 1 EHRR 737 ECHR
Hizb Ut-Tahrir and others v Germany (App. no. 31098/08, 12
June 2012, unreported) ECHR
Hoffmann v Austria (1993) 17 EHRR 293 ECHR
James v United Kingdom (1986) 8 EHRR 123 ECHR
Jersild v Denmark (1994) 19 EHRR 1 ECHR
Kern v Germany (App. no. 26870/04, 29 May 2007, unreported)
ECHR
Pay v United Kingdom [2009] IRLR 139 ECHR
Plattform Arzte für das Leben v Austria (1988) 13 EHRR 204
ECHR
R v Secretary of State for Employment ex parte Seymour-Smith
and Perez (No.2) [2000] IRLR 263 HL
Sørensen v Denmark; Rasmussen v Denmark (2006) 20 BHRC
258 ECHR
Stedman v United Kingdom [1997] 23 EHRR CD 168 ECHR
Timishev v Russia (2005) 44 EHRR 776 ECHR
United Communist Party of Turkey v Turkey (1998) 26 EHRR
121 ECHR
Van der Heijden v Netherlands (App. no. 11002/84, 8 March
1985, unreported) ECHR
Vogt v Germany (1995) 21 EHRR 205 ECHR
Young, James and Webster v United Kingdom [1981] IRLR 408
ECHR
Appearances:
For Mr Redfearn:
Philip Chapman of Mitchells Solicitors
For the United Kingdom government
D Walton of the Foreign and Commonwealth Office

1

2

JUDGMENT
Procedure
The case originated in an App. no. 47335/06 against the
United Kingdom of Great Britain and Northern Ireland
lodged with the Court under Article 34 of the Convention
for the Protection of Human Rights and Fundamental
Freedoms (‘the Convention’) by a British national,
Mr Arthur Collins Redfearn (‘the applicant’), on
16 November 2006.
The applicant was represented by Mr P Chapman of
Mitchells Solicitors, a lawyer practising in York. The
United Kingdom Government (‘the Government’) were
represented by their Agent, Mr D Walton of the Foreign
and Commonwealth Office.
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3
4
5
6
7

8
9

The applicant complained, among other things, that he
had been dismissed on account of his political views and
membership of a political party.
On 7 January 2009 the Acting President of the Fourth
Section decided to communicate the complaints concerning Articles 10, 11 and 14 of the Convention to the Government. It was also decided to examine the merits of the
application at the same time as its admissibility (Article
29, para. 1).
The facts
I. The circumstances of the case
The applicant was born in 1948 and lives in Bradford.
The applicant was employed by Serco Ltd (‘Serco’) from
5 December 2003 to his dismissal on 30 June 2004. Serco
provided transport to local authorities, including Bradford City Council.
The applicant, who is white British, was employed formerly as a driver’s escort and latterly as a driver. As
such, he was responsible for transporting children and
adults with physical and/or mental disabilities within the
Bradford area. The majority of his passengers were Asian
in origin. There had been no complaints about his work
or his conduct at work and his supervisor, who was of
Asian origin, had nominated him for the award of ‘firstclass employee’.
On 26 May 2004 a local newspaper article published in
Bradford and the surrounding areas identified the applicant as a candidate for the British National Party (‘the
BNP’) in the forthcoming local elections. On the same
day, the applicant was temporarily assigned to deliver
mail to local council offices.
At the relevant time the BNP only extended membership
to white nationals. According to its constitution it was:
‘... wholly opposed to any form of integration
between British and non-European peoples. It is therefore committed to stemming and reversing the tide of
non-white immigration and to restoring, by legal
changes, negotiation and consent, the overwhelmingly
white makeup of the British population that existed in
Britain prior to 1948.’

10 On
27 May 2004 Unison, the public sector workers’ trade
union, sent a letter to Serco stating that many of its
members found the applicant’s continued employment a
‘significant cause for concern, bearing in mind the BNP’s
overt and racist/fascist agenda.’ The letter advised Serco
that 70–80 percent of its customer base and 35 percent
of its workforce were of Asian origin. Unison asked that
Serco take immediate action to ensure its members were
not subjected to racial hatred. Another trade union,
GMB, and a number of employees also made representations to Serco about the applicant’s continued employment.

11 On
15 June 2004 the applicant was elected as a local
councillor for the BNP. After taking legal advice Serco
summarily dismissed him on 30 June 2004. Serco cited,
inter alia, potential health and safety risks as the applicant’s continued employment would give rise to considerable anxiety among passengers and their carers. It also
expressed concern that the applicant’s continued employment could jeopardise its reputation and possibly lead to
the loss of its contract with Bradford City Council.

12 Ordinarily,
one year’s service is required before an
employee can bring an action for unfair dismissal under
the Employment Rights Act 1996 (‘the 1996 Act’),
although this qualifying period does not apply where the
dismissal was on grounds of pregnancy, race, sex or religion. The applicant therefore lacked sufficient continuous service to bring an action for unfair dismissal. How-
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ever, on 12 August 2004 he lodged a statutory claim of
race discrimination in the employment tribunal pursuant
to the Race Relations Act 1976 (‘the 1976 Act’).

13 The
applicant claimed that he had been unlawfully discriminated against as his dismissal constituted less
favourable treatment on racial grounds. The racial
grounds relied on were those of the passengers and
employees of Serco who were of Asian origin. He further
argued that since the BNP was a ‘whites-only’ party, his
dismissal also constituted indirect racial discrimination.

14 The
employment tribunal gave judgment on 2 February
2005. It noted Serco’s concerns that the applicant’s continued employment might lead to difficulties with other
employees; damage its relationship with the unions; lead
to attacks on Serco’s minibuses which would jeopardise
the health and safety of Serco’s staff, its vulnerable passengers, and the applicant himself; cause considerable
anxiety amongst Serco’s passengers and those relatives/carers entrusting vulnerable passengers to its care;
and damage its reputation so as potentially to place at
risk existing contracts and future bids for work in the
public sector and elsewhere.

15 The
employment tribunal dismissed the claim of direct
discrimination as it was satisfied that if any discrimination existed against the claimant it was not on racial
grounds but rather on health and safety grounds. The tribunal also dismissed the claim of indirect discrimination
on the ground that the applicant’s dismissal was a proportionate means of achieving a legitimate aim, namely
the maintenance of health and safety.

16 The
applicant lodged an appeal with the Employment
Appeal Tribunal. On 27 July 2005 ([2005] IRLR 744) his
appeal was upheld on the ground that the tribunal had
erred in its construction of the phrase ‘on racial grounds’
by failing to interpret its meaning broadly and had not
indicated how it had come to the conclusion that the
applicant’s dismissal was a proportionate means of
achieving the aim of ensuring health and safety because,
inter alia, there had been no consideration of any alternatives to dismissal.

17 On
9 September 2005 Serco was granted permission to
appeal to the Court of Appeal.
18 On
25 May 2006 the Court of Appeal allowed Serco’s
appeal and restored the order of the employment tribunal. Mummery LJ found the applicant’s submission
that he had been subjected to direct race discrimination
to be wrong in principle and inconsistent with the purposes of the legislation.

19 Inof Appeal
rejecting the claim of direct discrimination, the Court
([2006] IRLR 623) noted that:
‘49 ... Mr Redfearn was treated less favourably not
on the ground that he was white, but on the ground of
a particular non-racial characteristic shared by him
with a tiny proportion of the white population, that is
membership of and standing for election for a political
party like the BNP. Serco was not adopting a policy
which discriminated on the basis of a dividing line of
colour or race. Serco would apply the same approach
to a member of a similar political party, which confined
its membership to black people. The dividing line of
colour or race was not made by Serco, but by the BNP
which defines its own composition by colour or race. Mr
Redfearn cannot credibly make a claim of direct race
discrimination by Serco against him on the ground
that he is white by relying on the decision of his own
chosen political party to limit its membership to white
people. The BNP cannot make a non-racial criterion
(party membership) a racial one by the terms of its
constitution limiting membership to white people.
Properly analysed Mr Redfearn’s complaint is of discrimination on political grounds, which falls outside
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effective date of termination.’

20 Inlowing
rejecting the claim of indirect discrimination, the fol- 25 Section 108(3) of the Employment Rights Act provides a
was noted:
wide variety of exceptions from the one-year qualifying
‘53. For indirect discrimination ... it is necessary to
identify a “provision, criterion or practice” which Serco
has applied or would apply equally to persons not of
the same race or colour ... Mr Redfearn ... failed to present the tribunal with a case, which satisfied the requisite elements of a claim for indirect race discrimination ...
54. The employment tribunal appears to have
attempted itself a version of a “provision, criterion or
practice” in paragraph 5.6 of its decision (see paragraph 28 above). However, it is formulated too narrowly (membership of the BNP) to be meaningful. A
provision of “membership of the BNP” could not be
applied to a person who was not of the same colour as
Mr Redfearn, because only persons of the same colour
as him (white) are eligible to be members of the BNP.
A more general and meaningful provision along similar lines would be one applying to membership of a
political organisation like the BNP, which existed to
promote views hostile to members of a different colour
than those that belonged to the organisation. If such a
provision were applied, however, it would not put persons of the same race as Mr Redfearn “at a particular
disadvantage” when compared with other persons
within s.1(1A) of the 1976 Act. All such political
activists would be at the same disadvantage, whatever
colour they were.’

21 Lastly,
with regard to the applicant’s contention that he
had been subjected to less favourable treatment arising
from membership of a political party contrary to his Convention rights under Articles 9, 10, 11 and 14 and that
this should have been taken into account in deciding
whether indirect discrimination had been justified, the
Court of Appeal stated that:
‘60. The 1998 Act does not assist Mr Redfearn in this
case. He is not entitled to make a claim under it as
Serco is not a public authority. Section 3 of the 1998
Act does not assist, as there is no respect in which the
relevant provisions of the 1976 Act are incompatible
with the Convention rights. As for justification under
the 1976 Act I have already explained that it does not
arise, as no case of indirect discrimination has been
made out.’

22 The
applicant was refused leave to appeal to the House of
Lords.
23 II.A. The
Relevant domestic law
Employment Rights Act 1996
Under s.94(1) of the Employment Rights Act 1996, an
employee has the right not to be unfairly dismissed by
his employer. By s.98(1), an employer must show a reason for a dismissal falling within a category set out in
s.98(2), which includes ‘conduct’ or ‘some other substantial reason of a kind such as to justify the dismissal of an
employee holding the position which the employee held’.
Section 98(4) deals with fairness:
‘Where the employer has fulfilled the requirements
of subsection (1), the determination of the question
whether the dismissal is fair or unfair (having regard
to the reason shown by the employer) –
(a) depends on whether in the circumstances
(including the size and administrative resources of
the employer’s undertaking) the employer acted
reasonably or unreasonably in treating it as a
sufficient reason for dismissing the employee, and
(b) shall be determined in accordance with equity
and the substantial merits of the case.’

period, many of which derive from the United Kingdom’s
implementation of European Community legislation in
the field of employment. These exceptions include situations in which an employee has been dismissed on
grounds of pregnancy or taking parental leave, refusing
to comply with a requirement imposed in contravention
of the Working Time Regulations 1998, or where the
employee has made a public interest disclosure against
the employer. Moreover, applicants alleging that they
were dismissed on account of their race, sex or religion
are also exempt from the one-year qualifying period.

26 B.Section
The Race Relations Act 1976
1(1) of the Race Relations Act 1976 states the following:
‘A person discriminates against another in any circumstances relevant for the purposes of any provision
of this Act if –
(a) on racial grounds he treats that other less
favourably than he treats or would treat other
persons ...’
Subsection (1A) of the Race Relations Act 1976 states:
‘A person also discriminates against another if, in
any circumstances relevant for the purposes of any
provision referred to in subsection (1B), he applies to
that other a provision, criterion or practice which he
applies or would apply equally to persons not of the
same race or ethnic or national origins as that other,
but –
(a) which puts or would put persons of the same
race or ethnic or national origins as that other at a
particular disadvantage when compared with other
persons,
(b) which puts that other at that disadvantage,
and
(c) which he cannot show to be a proportionate
means of achieving a legitimate aim.’

27 The
law
I. Alleged violations of Articles 10 and 11 of the Convention
The applicant complained of a violation of his rights
under Articles 10 and 11 of the Convention. He submitted that, in choosing to become a member of the BNP and
to stand for election, he was engaging both his right to
freedom of expression pursuant to Article 10 of the Convention and his right to freedom of assembly and association pursuant to Article 11 and that his dismissal had
disproportionately interfered with his exercise of those
rights.

28 Article‘1. 10Everyone
of the Convention provides as follows:
has the right to freedom of expression.
This right shall include freedom to hold opinions and
to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This Article shall not prevent states from requiring the licensing of broadcasting, television or cinema
enterprises.
2. The exercise of these freedoms, since it carries
with it duties and responsibilities, may be subject to
such formalities, conditions, restrictions or penalties
as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or
morals, for the protection of the reputation or rights of
others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary.’

24 However,
s.108 provides as follows:
‘(1) Section 94 does not apply to the dismissal of an 29 Article 11 provides as follows:
employee unless he has been continuously employed
‘1. Everyone has the right to freedom of peaceful
for a period of not less than one year ending with the

assembly and to freedom of association with others,
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including the right to form and to join trade unions for
the protection of his interests.
2. No restrictions shall be placed on the exercise of
these rights other than such as are prescribed by law
and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of
health or morals or for the protection of the rights and
freedoms of others. This Article shall not prevent the
imposition of lawful restrictions on the exercise of
these rights by members of the armed forces, of the
police or of the administration of the State.’

30 The Government contested these arguments.
31 A.TheAdmissibility
Court notes that these complaints are not manifestly
ill-founded within the meaning of Article 35, para. 3 of
the Convention. It further notes that they are not inadmissible on any other grounds. They must therefore be
declared admissible.

32 B.AsMerits
the Court has noted, the applicant relies on both Article 10 and Article 11 of the Convention. However, the
Court considers it more appropriate to examine his complaints under Article 11 of the Convention, but it will do
so in the light of Article 10.

33 1.(a)The
parties’ submissions
The applicant
The applicant submitted that for an employee to lose his
job for exercising his right to freedom of association
struck at the ‘very substance’ of that right. Consequently,
he contended that the Government had a positive obligation under Article 11 of the Convention to enact legislation which would have afforded him protection from the
termination of his employment by Serco on the ground of
his involvement with the BNP. However, since he had
less than one year’s qualifying service, he was unable to
bring a claim for unfair dismissal under the Employment
Rights Act 1996.

[2013] IRLR 55

mission rejected as inadmissible a complaint under Article 9 of the Convention by a Christian applicant who had
been dismissed because she refused to work on Sundays.
The Commission noted that there had been no pressure
on the applicant to change her religious views or to prevent her from manifesting her religion or beliefs. It followed that the Government could not be expected ‘to have
legislation that would protect employees against such
dismissals by private employers’.

37 Inpositive
the alternative, the Government contended that if a
obligation existed, it was satisfied by the provisions of the 1996 Act. The Government submitted that in
the United Kingdom, where the qualifying period of one
year’s service has been accrued, the 1996 Act would generally afford protection against dismissal on the grounds
of political involvement, unless the employer could
demonstrate that the involvement related to the capacity of the employee for performing the work in question or
constituted ‘some other substantial reason’ for the dismissal (see s.98(2) of the 1996 Act). If an employer was
able to identify one of these two criteria, a fact-sensitive
balancing exercise would have to be carried out. However,
there was nothing to suggest that such a balancing exercise would be incompatible with the qualified rights
under Article 11.

38 Finally,
the Government submitted that the one-year
qualifying period which an employee must serve before
statutory protection is obtained in relation to dismissal
pursued a legitimate aim, namely the creation of greater
employment opportunities by encouraging companies to
recruit. Indeed, in the case of R v Secretary of State for
Employment ex parte Seymour-Smith and Perez (No.2)
[2000] IRLR 263 the House of Lords held that it was reasonable of the Secretary of State to consider that the
risks of unjustified involvement with tribunals in unfair
dismissal cases and the cost of such involvement could
deter employers from giving more people jobs. Consequently, the Government submitted that the one-year
qualifying period could not be said to fall outside the
State’s margin of appreciation.

34 The
applicant submitted that fundamental rights must 39 (c) The third party intervener: The Equality and Human
be effective and available from the first day of employRights Commission
ment. While he understood that it might be appropriate
to allow an employer a certain time in which to assess
the conduct or capability of an employee, he argued that
this should not apply in relation to discrimination on protected grounds. In fact, he submitted that freedom of
association would be illusory if it could only be exercised
after a certain period of service.

35 The
applicant further submitted that even if he had had
more than one year’s qualifying service, his employer
would have been able to rely on his political involvement
as being ‘some other substantial reason’ to justify the termination of his employment.

36 (b)TheTheGovernment
Government
contended that Article 11 did not
impose any positive obligation to enact legislation of the
kind suggested by the applicant. They submitted that in
assessing the extent, if any, of the State’s positive obligation, the Court should consider whether the nature of the
interference struck at the ‘very substance’ of the right or
freedom concerned (Young, James and Webster v United
Kingdom [1981] IRLR 408 ECHR, paragraph 55,
Sørensen v Denmark; Rasmussen v Denmark (2006) 20
BHRC 258 ECHR, paragraph 54). However, it did not
necessarily follow from the fact that someone was dismissed from their employment as a consequence of manifesting certain political views that there would be an
interference with their rights under Article 11 which
struck at the very substance of the right so as to engage
the State’s positive obligation. In this regard the Government relied, by analogy, on Stedman v United Kingdom [1997] 23 EHRR CD 168 ECHR, in which the Com-

The Equality and Human Rights Commission (‘the Commission’) submitted that even if the applicant had been
employed in the public sector, his dismissal would have
been justified as it was clear that a State could lawfully
place restrictions on the freedom of association of employees where it was necessary in a democratic society, for
example to protect the rights of others or to maintain the
political neutrality of civil servants (Van der Heijden v
Netherlands (App. no. 11002/84, 8 March 1985, unreported) ECHR and Kern v Germany (App. no. 26870/04,
29 May 2007, unreported) ECHR). The question whether
a dismissal would breach Article 11 turned on a number
of factors, including the role of the employee, the degree
of contact he or she had with the public and whether or
not it involved public trust and confidence, whether the
employee had direct contact with or provided services to
individuals against which the relevant group or party
had expressed hostility, the extent of his involvement
with the party or group, the effect his continued employment would have on the employer’s reputation, and the
employee’s conduct during the period of employment.

40 Inof atheparty
Commission’s view, a worker’s active membership
such as the BNP, if it became public, would
impact on the employer’s provision of services regardless
of whether or not there were any complaints about the
manner in which he did his job. The fact that the applicant was in direct contact with services users, a significant proportion of whom were of an ethnic or religious
group towards which the BNP had expressed hostility,
would render any interference with his rights under Article 11 proportionate.
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41 Moreover,
the Commission submitted that to require disabled Asian adults and Asian parents of disabled children to entrust themselves or their children to an elected
BNP official in order to utilise public authority transport
services would threaten to breach the rights of those service users. In this regard, the Commission noted that service providers were obliged to comply with the 1976 Act
which prohibited race discrimination and racial harassment against employers and service users.

42 2.Although
The Court’s assessment
the essential object of Article 11 is to protect
the individual against arbitrary interference by public
authorities with the exercise of the rights protected, the
national authorities may in certain circumstances be
obliged to intervene in the relationships between private
individuals by taking reasonable and appropriate measures to secure the effective enjoyment of the right to
freedom of association (see, mutatis mutandis, Plattform
Arzte für das Leben v Austria (1988) 13 EHRR 204
ECHR, paragraphs 32-34, Gustafsson v Sweden (1996)
22 EHRR 409 ECHR, paragraph 45, and Fuentes Bobo v
Spain (2000) 31 EHRR 1115 ECHR, paragraph 38).

43 Therefore,
although the matters about which the applicant complained did not involve direct intervention or
interference by the State, the United Kingdom’s responsibility will be engaged if these matters resulted from a
failure on its part to secure to the applicant under domestic law his right to freedom of association. In other words
there is also a positive obligation on the authorities to
provide protection against dismissal by private employers where the dismissal is motivated solely by the fact
that an employee belongs to a particular political party
(or at least to provide the means whereby there can be
an independent evaluation of the proportionality of such
a dismissal in the light of all the circumstances of a given
case).

44 The
Court has recognised that in certain circumstances
an employer may lawfully place restrictions on the freedom of association of employees where it is deemed necessary in a democratic society, for example to protect the
rights of others or to maintain the political neutrality of
civil servants (see, for example, Ahmed and others v
United Kingdom [1999] IRLR 188 ECHR, paragraph 63).
In view of the nature of the BNP’s policies (see paragraph
9, above), the Court recognises the difficult position that
Serco may have found itself in when the applicant’s candidature became public knowledge. In particular, it
accepts that even in the absence of specific complaints
from service users, the applicant’s membership of the
BNP could have impacted upon Serco’s provision of services to Bradford City Council, especially as the majority
of service users were vulnerable persons of Asian origin.

45 However,
regard must also be had to the fact that the
applicant was a ‘first-class employee’ (see paragraph 7,
above) and, prior to his political affiliation becoming public knowledge, no complaints had been made against him
by service users or by his colleagues. Nevertheless, once
he was elected as a local councillor for the BNP and complaints were received from unions and employees, he was
summarily dismissed without any apparent consideration being given to the possibility of transferring him to a
non-customer facing role. In this regard, the Court considers that the case can readily be distinguished from
that of Stedman v United Kingdom (cited above), in
which the applicant was dismissed because she refused
to work the hours required by the post. In particular, the
Court is struck by the fact that these complaints, as
summarised in paragraph 10, were in respect of prospective problems and not in respect of anything that the
applicant had done or had failed to do in the actual exercise of his employment.

46 Moreover, although the applicant was working in a non-
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skilled post which did not appear to have required significant training or experience (compare, for example,
Vogt v Germany (1995) 21 EHRR 205 ECHR, and Pay v
United Kingdom [2009] IRLR 139 ECHR), at the date of
his dismissal he was 56 years old and it is therefore likely
that he would have experienced considerable difficulty
finding alternative employment.

47 Consequently,
the Court accepts that the consequences
of his dismissal were serious and capable of striking at
the very substance of his rights under Article 11 of the
Convention (Sørensen v Denmark; Rasmussen v Denmark
(2006) 20 BHRC 258 ECHR, paragraphs 61 and 62, and
Young, James and Webster v United Kingdom, cited
above, paragraph 55). The Court must therefore determine whether in the circumstances of the applicant’s case
a fair balance was struck between the competing interests involved, namely the applicant’s Article 11 right and
the risk, if any, that his continued employment posed for
fellow employees and service users. It is also to be borne
in mind that what the Court is called upon to do in this
case is not to pass judgment on the policies or aims,
obnoxious or otherwise, of the BNP at the relevant time
(the BNP is, in any case, not a party to these proceedings), but solely to determine whether the applicant’s
rights under Article 11 were breached in the particular
circumstances of the instant case. In this connection it is
also worth bearing in mind that, like the Front NationalNationaal Front in Féret v Belgium (App. no. 15615/07,
16 July 2009, unreported) ECHR, the BNP was not an
illegal party under domestic law nor were its activities
illegal (see, by way of contrast, Hizb Ut-Tahrir and others
v Germany (App. no. 31098/08, 12 June 2012, unreported)
ECHR).

48 The
Court has accepted that Contracting States cannot
guarantee the effective enjoyment of the right to freedom
of association absolutely (Plattform Arzte für das Leben v
Austria, cited above, paragraph 34). In the context of the
positive obligation under Article 11, it has held that
where sensitive social and political issues are involved in
achieving a proper balance between the competing interests and, in particular, in assessing the appropriateness
of State intervention, the Contracting States should
enjoy a wide margin of appreciation in their choice of the
means to be employed (Gustafsson v Sweden, cited above,
paragraph 45).

49 Therefore,
the principal question for the Court to consider is whether, bearing in mind the margin of appreciation afforded to the respondent State in this area, the
measures taken by it could be described as ‘reasonable
and appropriate’ to secure the applicant’s rights under
Article 11 of the Convention (see, mutatis mutandis,
Plattform Arzte für das Leben v Austria, cited above,
paragraphs 32–34, Gustafsson v Sweden, cited above,
paragraph 45, and Fuentes Bobo v Spain, cited above,
paragraph 38).

50 Inunder
the opinion of the Court, a claim for unfair dismissal
the 1996 Act would be an appropriate domestic
213, 711, 712, 736, 1734, 1735

remedy for a person dismissed on account of his political
beliefs or affiliations. Once such a claim is lodged with
the employment tribunal, it falls to the employer to
demonstrate that there was a ‘substantial reason’ for the
dismissal. Following the entry into force of the Human
Rights Act 1998, the domestic courts would then have to
take full account of Article 11 in deciding whether or not
the dismissal was, in all the circumstances of the case,
justified.

51 However,
as the applicant had not been employed for the
one-year qualifying period at the date of his dismissal, he
213, 711, 712, 736, 1734, 1735

was unable to benefit from this remedy. He therefore
brought a race discrimination claim under the 1976 Act
but this claim was rejected by the Court of Appeal, which
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found that he had not been discriminated against on
account of his race. The Court observes that the 1976 Act
is concerned only with direct and indirect race discrimination. Although it would not go so far as to state that it
amounted to a wholly ineffective remedy – indeed, it
recalls that the applicant’s claim succeeded before the
Employment Appeal Tribunal – the Court considers that
the 1976 Act was not primarily intended to cover a situation such as the present one and a liberal interpretation
of the relevant provisions was required in order for the
domestic courts to find in the applicant’s favour. Consequently, the Court does not consider that the 1976 Act
offered the applicant any protection against the interference with his rights under Article 11 of the Convention.

52 There
is therefore no doubt that the applicant suffered a
detriment as a consequence of the one-year qualifying
213, 711, 712, 736, 1734, 1735

period as it deprived him of the only means by which he
could effectively have challenged his dismissal at the
domestic level on the ground that it breached his fundamental rights. It therefore falls to the Court to consider
whether the respondent State, in including the one-year
qualifying period in the 1996 Act, could be said to have
taken reasonable and appropriate measures to protect
the applicant’s rights under Article 11.

53 The
Court observes that the one-year qualifying period
was included in the 1996 Act because the Government considered that the risks of unjustified involvement with tribunals in unfair dismissal cases and the cost of such
involvement could deter employers from giving more people jobs. Thus, the purpose of the one-year qualifying
period was to benefit the domestic economy by increasing
labour demand. The Court has received no submissions on
the length of the qualifying period but it accepts that one
year would normally be a sufficient period for an employer
to assess the suitability of an employee before he or she
became well-established in a post. Consequently, in view
of the margin of appreciation afforded to Contracting
States in formulating and implementing social and economic policies, the Court considers that it was in principle
both reasonable and appropriate for the respondent State
to bolster the domestic labour market by preventing new
employees from bringing unfair dismissal claims.

54 However,
it observes that in practice the one-year qualifying period did not apply equally to all dismissed
employees. Rather, a number of exceptions were created
to offer additional protection to employees dismissed on
certain prohibited grounds, such as race, sex and religion,
but no additional protection was afforded to employees
who were dismissed on account of their political opinion
or affiliation.

55 The
Court has previously held that political parties are a
form of association essential to the proper functioning of
213, 711, 712, 736, 1734, 1735

democracy (United Communist Party of Turkey v Turkey
(1998) 26 EHRR 121 ECHR, paragraph 25). In view of
the importance of democracy in the Convention system,
the Court considers that in the absence of judicial safeguards a legal system which allows dismissal from
employment solely on account of the employee’s membership of a political party carries with it the potential
for abuse.

56 Even
if the Court were to acknowledge the legitimacy of
Serco’s interest in dismissing the applicant from its work213, 711, 712, 736, 1734, 1735

force having regard to the nature of his political beliefs,
the policies pursued by the BNP and his public identification with those policies through his election as a councillor, the fact remains that Article 11 is applicable not
only to persons or associations whose views are
favourably received or regarded as inoffensive or as a
matter of indifference, but also those whose views offend,
shock or disturb (see, mutatis mutandis, Handyside v
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United Kingdom (1976) 1 EHRR 737 ECHR, paragraph
49, and Jersild v Denmark (1994) 19 EHRR 1 ECHR,
paragraph 37). For the Court, what is decisive in such
cases is that the domestic courts or tribunals be allowed
to pronounce on whether or not, in the circumstances of
a particular case, the interests of the employer should
prevail over the Article 11 rights asserted by the
employee, regardless of the length of the latter’s period
of employment.

57 Consequently,
the Court considers that it was incumbent
on the respondent State to take reasonable and appro213, 711, 712, 736, 1734, 1735

priate measures to protect employees, including those
with less than one year’s service, from dismissal on
grounds of political opinion or affiliation, either through
the creation of a further exception to the one-year qualifying period or through a free-standing claim for unlawful discrimination on grounds of political opinion or affiliation. As the United Kingdom legislation is deficient in
this respect, the Court concludes that the facts of the present case give rise to a violation of Article 11 of the Convention.

58 II.TheAlleged
violation of Article 9 of the Convention
applicant also alleged that his dismissal gave rise to
a breach of Article 9 of the Convention. Article 9 provides
as follows:
‘1. Everyone has the right to freedom of thought,
conscience and religion; this right includes freedom to
change his religion or belief and freedom, either alone
or in community with others and in public or private,
to manifest his religion or belief, in worship, teaching,
practice and observance.
2. Freedom to manifest one’s religion or beliefs shall
be subject only to such limitations as are prescribed by
law and are necessary in a democratic society in the
interests of public safety, for the protection of public
order, health or morals, or for the protection of the
rights and freedoms of others.’

59 The
Court has examined this complaint but finds, in the
light of all the material in its possession and in so far as
the matters complained of are within its competence,
that it does not disclose any appearance of a violation of
the rights and freedoms set out in the Convention or its
Protocols.

60 Itill-founded
follows that this part of the application is manifestly
and must be rejected in accordance with Article 35, paras. 3 and 4 of the Convention.

61 III.
Alleged violation of Article 13 of the Convention
The applicant further complained that he had been
denied access to an effective remedy in respect of his
Convention complaints. Article 13 of the Convention provides as follows:
‘Everyone whose rights and freedoms as set forth in
[the] Convention are violated shall have an effective
remedy before a national authority notwithstanding
that the violation has been committed by persons acting in an official capacity.’

62 The
Court reiterates its case-law to the effect that Article
13 does not require the law to provide an effective remedy where the alleged violation arises from primary legislation (see James v United Kingdom (1986) 8 EHRR
123, paragraph 85). In any event, the matter raised by
the applicant has been adequately addressed in the
Court’s response to his Article 11 complaint.

63 Itill-founded
follows that this part of the application is manifestly
and must be rejected in accordance with Article 35, paras. 3 and 4 of the Convention.

64 IV.
Alleged violation of Article 14 of the Convention
read together with Articles 10 and 11
Lastly, the applicant complained that under United King-
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whether a fair balance was struck within the legal system between the competing interests of the individual
and the community as a whole. In a case where sensitive
social, economic and political issues are involved, in
achieving a proper balance between those interest and,
in particular, in assessing the appropriateness of State
intervention, the Contracting States enjoy a wide margin of appreciation in the choice of means to be employed.
(b) It is accepted in the judgment that a claim for
unfair dismissal under the 1996 Act affords effective protection against the dismissal of a person on account of his
political beliefs or affiliations, imposing as it does an
obligation on the employer to demonstrate, inter alia,
that there was a substantial reason of a kind such as to
justify the dismissal of the employee.
(c) It is also accepted that a fair balance is not upset by
the inclusion in the 1996 Act of a one-year qualifying
period, the purpose of which is to create greater employment opportunities by encouraging companies to recruit
without the risk of being subjected to unwarranted
claims by employees for unfair dismissal during the early
months of employment. Like the House of Lords in the
case of R v Secretary of State for Employment ex parte
Seymour-Smith and Perez (No.2), we consider that it was
and is in principle reasonable and appropriate for the
State to lay down a qualifying period and that the period
set in the United Kingdom cannot be said to fall outside
any acceptable margin of appreciation (see, in the context of a complaint under Article 6 of the Convention,
Stedman v United Kingdom (App. no. 29107/95, 9 April
1997, unreported) ECHR, in which a restriction on access
to an industrial tribunal for unfair dismissal to employees of two years’ standing was held to pursue a legitimate
aim and not to be arbitrary or to impair the very essence
of the right of access to a court). The justification for a
qualifying period is not in our view affected by the fact
that in an individual case there may be no justifiable
grounds for the dismissal or that the dismissal may lead
to particular financial or other hardship on the part of
the employee concerned. It is the balance struck by the
legal system as a whole and not the effect of dismissal in
any individual case to which regard must be had.

dom legislation, compensation for discrimination on the
grounds of sex, race, disability, sexual orientation, religious belief and age is uncapped, whereas there is a
statutory limit for unfair dismissal. Moreover, he complained that there was no qualifying period in respect of
such discrimination claims.

65 Article‘The14enjoyment
of the Convention provides as follows:
of the rights and freedoms set forth
in [the] Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or
social origin, association with a national minority,
property, birth or other status.’

66 The
Court does not consider the applicant’s complaints
under Article 14 to be manifestly ill-founded within the
meaning of Article 35, para. 3 of the Convention. It further notes that they are not inadmissible on any other
grounds and must, therefore, be declared admissible.
However, having regard to its findings under Article 11
(see paragraphs 42–57 above), the Court does not find it
necessary to examine whether or not there has also been
a violation of Article 14 of the Convention read together
with Articles 10 and 11.

67 V.Article
Application of Article 41 of the Convention
41 of the Convention provides:
‘If the Court finds that there has been a violation of
the Convention or the Protocols thereto, and if the
internal law of the High Contracting Party concerned
allows only partial reparation to be made, the Court
shall, if necessary, afford just satisfaction to the
injured party.’

68 The applicant did not submit a claim for just satisfaction.
For these reasons, the Court
1. Declares unanimously the complaints concerning
Articles 10 and 11 of the Convention alone and in conjunction with Article 14 admissible and the remainder of
the application admissible;
2. Holds by four votes to three that there has been a
violation of Article 11 of the Convention;
3. Holds unanimously that it is not necessary to examine whether there has also been a violation of Article 14
of the Convention read together with Articles 10 and 11.
Done in English, and notified in writing on 6 November
2012, pursuant to rule 77 para.s. 2 and 3 of the Rules of
Court.
In accordance with Article 45, para. 2 of the Convention and rule 74, para. 2 of the Rules of Court, the joint
partly dissenting opinion of Judges Bratza, Hirvelä and
Nicolaou is annexed to this judgment.

1

2

3

JOINT PARTLY DISSENTING OPINION OF
JUDGES BRATZA, HIRVELÄ AND NICOLAOU: We
regret that we are unable to share the view of the majority that there was a violation of Article 11 of the Convention in the present case. In our view, the United Kingdom was not in breach of its obligations under the Article
by reason of any failure to protect the applicant against
his dismissal from his employment on grounds of his
political opinion.
Despite differing in the result, there is much in the judgment with which we are in agreement.
(a) As noted in the judgment, the case concerns exclusively the positive obligations of the State to secure
through its legal system the rights guaranteed by Article 11. The applicant’s employer, Serco, was a private limited company and the applicant’s dismissal by the company did not involve any direct intervention or
interference on the part of the United Kingdom. The
Court has accepted that Contracting States cannot guarantee the effective enjoyment of Article 11 rights
absolutely. In assessing whether such positive obligations
arise and, if so, to what extent, the Court must determine

4

Where we part company with the majority is in the broad
assertion in the judgment that, even within the qualifying period, there exists a positive obligation on the
authorities under the Convention ‘to provide protection
against dismissal by private employers where the dismissal is motivated solely by the fact that an employer
belongs to a particular political party (or at least to provide the means whereby there can be an independent
evaluation of the proportionality of such a dismissal in
the light of all the circumstances of a given case)’ (paragraph 43). In this regard reliance is placed by the majority on the fact that in the United Kingdom the qualifying
period is not absolute, certain exceptions having been created in the case, inter alia, of claims by an employee that
he has been dismissed on grounds of race, sex or religion
but that no exception has been made in the case of a
claim of dismissal on grounds of political opinion. It is
argued that it is incumbent on the United Kingdom to
protect employees, including those with less than one
year’s service, from dismissal on grounds of political opinion, either through the creation of a further exception to
the one-year qualifying period or through the creation of
a free-standing claim for unlawful discrimination on
grounds of political opinion.
We are unable to accept the argument that, having created certain exceptions to the requirement of employment for the qualifying period, the State was obliged to
create a further exception in the case of dismissal on
grounds of political opinion, still less that the Convention
imposes a positive obligation to create a free-standing
cause of action, without any temporal limitation. This, in
our view, is to press the positive obligation too far. In a
complex area of social and economic policy, it is in our
view pre-eminently for Parliament to decide what areas
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require special protection in the field of employment and
the consequent scope of any exception created to the general rule. The choice of Parliament of race, sex and religion as grounds requiring special protection can in no
sense be seen as random or arbitrary. In this respect we
attach importance to the fact that certain grounds of difference of treatment have traditionally been treated by
the Court itself as ‘suspect’ and as requiring very weighty
reasons by way of justification. These grounds include
differences of treatment on grounds of race (DH v Czech
Republic (2006) 43 EHRR 923 ECHR), sex (Abdulaziz,
Cabales and Balkandali v United Kingdom (1985) 7
EHRR 471 ECHR), religion (Hoffmann v Austria (1993)
17 EHRR 293 ECHR) and nationality and ethnicity
(Timishev v Russia (2005) 44 EHRR 776 ECHR). In addition, the Court has indicated that differences of treatment which are based on immutable characteristics will
as a general rule require weightier reasons in justification than differences of treatment based on a characteristic or status which contains an element of choice (Bah v
United Kingdom (2011) 54 EHRR 77 ECHR).

5

6

Doubtless the balance could have been struck by the legislator in a different way and further exceptions to the
qualifying period might have been created to cover claims
for dismissal of other grounds, including that of political
opinion or political affiliation. However, this is a different question from the one which the Court is required to
determine, namely whether the United Kingdom
exceeded its wide margin of appreciation in not extending
the list of exceptions or in not creating a free-standing
cause of action covering dismissal on grounds of such
opinion or affiliation.
Since, for the reasons given above, we see a justification
for treating differently the comparators relied on by the
applicant under Article 14, we have voted in favour of the
conclusion in the judgment that it is not necessary to
examine separately whether there was also a violation of
Article 14 read in conjunction with Article 11.
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SZIMA (applicant) v.
HUNGARY (respondent)
App no. 29723/11
400
412
1700
1734
1735

Individual’s right to trade union membership
and activity
Right to take part in trade union activity
Human rights
Rights and freedoms – freedom of expression
Freedom of assembly and association

European Convention on Human Rights: Articles 10, 11

The facts:
In Hungary, Judit Szima was a retired senior police officer and
the chairperson of a police trade union. She published a number
of writings on the union’s website alleging amongst other matters that senior police officers committed “violations and
infringements”, were “law-breaking and tyrannising”, were
“active in trying to obtain that average citizens be punished
rather than ‘served and protected’”, incited “ordinary citizens
and police officers against each other” and were “incapable of
upholding the public order in a party-neutral and politically neutral way”. The website stated that it was “almost a prerequisite
of becoming a senior police officer to have a political background
or to be a relative or a descendant of other senior police officers.”
Other allegations included that allowances had not been paid to
low-ranking staff and that the head of the national police department was “demonstrating every day that he is much more able to
write obscene poems than to lead the police”.
Ms Szima was indicted for instigation to insubordination. The
relevant criminal code provided, so far as material, that “anyone
who incites discontent among soldiers towards a superior, a command or in general towards the order of service or discipline, is
guilty of a misdemeanour punishable by imprisonment of up to
one year”. In her defence Ms Szima argued that the publication
of allegations such as those she had published belonged to the
core of a trade union’s activities. The military bench of a regional
Hungarian court found her guilty as charged and sentenced her
to a fine and demotion, holding that the allegations were capable
of causing insubordination and as such were hardly or not at all
susceptible to any proof of their veracity. The military bench of
the Budapest Court of Appeal upheld her conviction. It found
that the publication of the documents had gone beyond her freedom of expression, given the particularities of the armed body
to which she belonged. In the court’s opinion, the views contained in the documents constituted one-sided criticism whose
truthfulness could and should not have been proven.
Ms Szima complained to the European Court of Human Rights
concerning the criminal proceedings conducted against her. The
main issue was whether the interference with her right to freedom of expression under Article 10 of the European Convention
on Human Rights, interpreted in the light of her right to freedom of assembly and association under Article 11, pursued a
legitimate aim and was necessary in a democratic society.
The European Court of Human Rights (Second Section)
(Judges Françoise Tulkens – President, Danute Jociene,
Dragoljub Popovic, Isabelle Berro-Lefèvre, András Sajó,
Isil Karakas and Guido Raimondi) by a judgment dated
9 October 2012 refused to uphold Ms Szima’s application
(Judge Tulkens dissenting).

The ECHR held:
412, 1734, 1735

There had been no violation of Article 10 read in
the light of Article 11 of the Convention.
Article 10 does not guarantee an unlimited freedom of expression and the prevention of disorder
within the armed forces constitutes a legitimate
aim permitting a restriction of that freedom of
expression. The proper functioning of the armed
forces is hardly imaginable without legal rules
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SMITH (claimant) v.
TRAFFORD HOUSING TRUST (defendant)
[2012] EWHC 3221 (Ch)
100
110.1
171
179
1700
1733
1734

Contracts of employment
Written particulars – legal effect
Wrongful dismissal
Breach of contract
Human rights
Freedom of thought, conscience and religion
Freedom of expression

The facts:
Trafford Housing Trust was a private housing trust that
employed Adrian Smith as a housing manager. Under his
employment contract, the trust could demote him as a disciplinary sanction for misconduct, which included a breach of company rules or failure to reach the required standards in regard to
conduct. It stated that conduct that occurred outside working
hours or away from the premises of the trust might have been
considered as a breach of discipline and been subject to disciplinary procedures. The trust’s code of conduct provided that
“employees are required to act in a non-confrontational, nonjudgmental manner with all customers, with their family/friends
and colleagues. The trust is a non-political, non-denominational
organisation and employees should not attempt to promote their
political or religious views ... Customers, their friends and family and colleagues must always be treated with dignity and
respect ... Employees should not engage in any activities which
may bring the trust into disrepute, either at work or outside
work”. Its equal opportunities policy provided that “employees
have a responsibility to treat their colleagues, tenants, third
party suppliers and members of the public with dignity and
respect being non judgemental in approach and not engaging in
any conduct which may make another person feel uncomfortable,
embarrassed or upset”.
Mr Smith was a practising Christian and occasional lay
preacher. He was also a member of the social networking website called “Facebook”. On his Facebook profile page he identified his employer as the trust. By February 2011, he had 201
Facebook friends, most of them fellow Christians. Forty-five were
his fellow employees of the trust. On a Sunday, he posted on his
Facebook wall page a link to a news article on the BBC news
website headed “Gay church ‘marriages’ set to get the go-ahead”
together with his comment “an equality too far”. His Facebook
friend and colleague, Julia Stavordale, posted on his Facebook
wall “does this mean you dont approve?” The next day Mr Smith
responded: “no not really, I don’t understand why people who
have no faith and don’t believe in Christ would want to get
hitched in church the bible is quite specific that marriage is for
men and women if the state wants to offer civil marriage to same
sex then that is up to the state; but the state shouldn’t impose
it’s rules on places of faith and conscience.” His comments on gay
marriage in church appeared among his entries about sport,
food, motorcycles and cars. He used the “friends of friends” Facebook option, which allowed the friends of his friends the same
access to his wall as his friends had. The trust launched disciplinary proceedings against Mr Smith after one of his colleagues
(albeit not one of his Facebook friends) complained about the gay
marriage postings. Its investigation consisted of interviews with
eight other employees; their views ranged from “blatant homophobia” from Ms Stavordale, through “out of order” to “silly”. The
trust was concerned that Mr Smith’s postings, amongst other
matters, might have put at risk its recent accreditation by the
Albert Kennedy Trust, which provided support, advice, guidance
and services to the lesbian, gay, bisexual and transgender community.
The trust found Mr Smith guilty of gross misconduct for making his posts on gay marriage, concluding that they were a serious breach of discipline and amounted to serious breaches of the
code of conduct and of the equal opportunities policy. He was
demoted to a non-managerial position, with a consequential 40%
reduction in his pay. Mr Smith began to work in the more junior
non-managerial role assigned to him, although he did not accept

Smith v Trafford Housing Trust

that he had been guilty of any misconduct. He commenced proceedings in the High Court seeking damages for breach of contract. He said that he did not commence proceedings for unfair
dismissal in the employment tribunal as he could not raise
enough money in time to do so.
It was common ground that Mr Smith’s demotion was a breach
of contract unless it could be shown that his Facebook postings
amounted to misconduct. The main issue was whether his postings amounted to a breach of either the code of conduct or of the
equal opportunities policy, more specifically: whether the postings were activities which might have brought the trust into disrepute; whether he had promoted his religious or political views;
and whether he had failed to treat fellow employees with dignity
and respect, been judgmental and/or engaged in conduct which
may have made others feel uncomfortable, embarrassed or upset.
The High Court (Mr Justice Briggs) by a reserved
judgment dated 16 November 2012 allowed Mr Smith’s
application for damages.

The High Court held:
110.1, 171, 179, 1733, 1734

(1) Mr Smith’s Facebook postings on gay marriage
had not been contrary to the trust’s code of conduct
or equal opportunities policy and so had not
amounted to misconduct.
A code or policy must be interpreted as a whole,
and particular forms of behaviour may constitute
misconduct even though not precisely specified and
prohibited. Nonetheless, codes and policies which
form part of a contractual framework (in the sense
that the employee is required to observe and abide
by them) must be objectively construed by reference to what a reasonable person with the knowledge and understanding of an employee of the type
in question would understand by the language
used. If an employee is liable to be demoted and to
have his salary substantially reduced as a result of
misconduct, he must be entitled to ascertain from
the codes and policies to which he is subjected
what he is and is not permitted to do, and to understand the extent to which those obligations extend
beyond the workplace into his personal or social
life. An employer may wish constantly to develop
and improve its codes and policies in the light of
experience, but for an employee to be disciplined
for misconduct by reason of an alleged failure to
comply with codes and policies, it must be to an
objective interpretation of the codes and policies as
promulgated and in force at the time of the conduct
in question that the employer must have regard.
The right of individuals to freedom of expression
and freedom of belief, taken together, means that
they are in general entitled to promote their religious or political beliefs, providing they do so lawfully. Of course, an employer may legitimately
restrict or prohibit such activities at work, or in a
work-related context, but it would be prima facie
surprising to find that an employer had, by the
incorporation of a code of conduct into the
employee’s contract, extended that prohibition to
his personal or social life. With regard to codes of
conduct and other policies, the question of whether
and if so how far particular provisions of those documents affect an employee’s personal or social life
requires careful consideration of each relevant provision, its purpose and its consequences in terms of
the potential for invasion of the employee’s human
rights of expression and belief. It is therefore first
to the language of the provisions relied upon that
recourse must be had. But slavish attendance to linguistics may, as so often happens in the construction of documents, be an unreliable guide. The
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encouragement of diversity in the recruitment of
employees inevitably involves employing persons
with widely different religious and political beliefs
and views, some of which, however moderately
expressed, may cause distress among the holders of
deeply felt opposite views. The frank but lawful
expression of religious or political views may frequently cause a degree of upset, and even offence,
to those with deeply held contrary views, even
where none is intended by the speaker. This is a
necessary price to be paid for freedom of speech.
(a) Mr Smith’s postings about gay marriage in
church did not bring and could not have brought
the trust into disrepute.
No reasonable reader of Mr Smith’s Facebook
wall page could rationally have concluded that his
two postings were made in any relevant sense on
the trust’s behalf. First, his brief mention at the top
of the page that he was employed as a manager by
the trust could not possibly have led a reasonable
reader to think that his wall page consisted of, or
even included, statements made on his employer’s
behalf. A brief mention of the identity of his
employer was in no way inconsistent with the general impression to be gained from his Facebook
wall, that it was a medium for personal or social,
rather than work-related, information and views.
Second, viewing the entries on Mr Smith’s wall for
the period in question as a whole, it was obvious,
and would have been obvious even to a casual
reader, that he used Facebook for personal and
social rather than work-related purposes. The other
entries on his wall had no relevance to his work.
Nor were his postings about gay marriage in
church themselves work related. Although they
would have appeared automatically upon the newsfeed pages of his Facebook friends, they would have
so appeared divorced from reference to his being a
manager at the trust. Further, his moderate expression of his particular views on his personal Facebook wall at a weekend out of working hours, could
not sensibly have led any reasonable reader to
think the worst of the trust for having employed
him as a manager.
(b) The prohibition on the promotion of political
and religious views in the code of conduct did not
extend to Mr Smith’s Facebook wall and, in any
event, the postings in question did not amount to
promotion.
The prohibition on promoting political and religious views was plainly not designed to prohibit
any discussion of religion or politics, even in the
workplace. Rather, it was concerned with proselytising, canvassing and more generally with the
advancement of religious or political views, with a
view to persuading recipients to accept them. Save
for the opening phrase “an equality too far”, the
expression of Mr Smith’s partly religious and partly
political views about gay marriage in church was
prompted by a written invitation from a Facebook
friend to explain his viewpoint. It was at that stage
part of a Facebook conversation rather than anything which could sensibly have been described as
promotion. Nor could his earlier unprompted comment about the BBC article sensibly have been
regarded as promotion.
A reading of the whole of the relevant provisions
under the code revealed a range of provisions with
widely differing applications outside the workplace. Because of its obvious potential to interfere
with the employee’s rights of freedom of expression
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and belief, the prohibition on the promotion of
political or religious views lay very much at the
work-related end of this spectrum. On the facts,
Mr Smith’s Facebook wall had not acquired a sufficiently work-related context to attract the prohibition against the promotion of political or religious
beliefs. First, his Facebook wall was inherently nonwork related. That is because, while identifying
himself as a manager at the trust, he plainly and
visibly used it for the expression of personal views
about matters which had nothing whatsoever to do
with his work. His Facebook was an aspect of his
social life outside work, no less than a pub, a club, a
sports ground or any other physical or virtual place
where individuals meet and converse. Second,
although Mr Smith’s Facebook wall was not purely
private, in the sense of being available only to his
invitees (due to its “friends of friends” extension) it
was not in any sense a medium by which Mr Smith
could or did thrust his views upon his work colleagues, in the sense in which a promotional email
sent to all their addresses might fairly have been
regarded. His Facebook wall was primarily a virtual meeting place at which those who knew of him,
whether his work colleagues or not, could at their
own choice attend to find out what he had to say
about a diverse range of non-work-related subjects.
The critical difference between a targeted email (or
for that matter inviting his workplace colleagues
for a drink at the local pub for the purpose of
enabling religious or political promotion outside
work) and Mr Smith’s Facebook was that it was his
colleagues’ choice, rather than his, to become his
friends, and that it was the mere happenstance of
their having become aware of him at work that led
them to do so. He was in principle free to express
his religious and political views on his Facebook,
provided he acted lawfully, and it was for the recipients to choose whether or not to receive them.
(c) Mr Smith had not engaged in conduct which,
viewed objectively, was judgmental, disrespectful
or liable to cause upset or offence contrary to the
policy or code.
His Facebook did not have the necessary workrelated context to attract the relevant provision of
the code of conduct for largely the same reasons
that it did not have the necessary work-related context in relation to the prohibition on the promotion
of religious and political views to colleagues. To
have construed the provision as having application
to every situation outside work where an employee
came into contact with one or more work colleagues would have been to impose a fetter on the
employee’s freedom of speech in circumstances
beyond those to which a reasonable reader of the
code and policy would have thought they would
have applied. The issue was a matter of fact and
degree; it was not difficult to imagine the use of
Facebook, for example, to pass judgment on the
morality of a named work colleague, which would
have contravened the code and policy. Furthermore
prohibitions upon certain kinds of conduct might
have been of wider application to managers than to
other employees. However, Mr Smith’s postings
were not, viewed objectively, judgmental, disrespectful or liable to cause upset or offence. As to
their content, they were widely held views frequently to have been heard on radio and television,
or read in the newspapers. Nor could the manner
or language in which Mr Smith expressed his views
have been fairly or objectively described as judg-
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mental, disrespectful or liable to cause discomfort,
embarrassment or upset. He had been mainly
responding to an enquiry as to his views, and doing
so in moderate language. It was understandable
that a person like Miss Stavordale, who misinterpreted Mr Smith’s observations as homophobic,
would have been offended by that interpretation of
them, but her interpretation was not objectively
reasonable, nor was the view that the tone of the
postings was offensive.
(2) Mr Smith’s purported demotion, in breach of
his contract of employment, amounted to a wrongful dismissal. He had entered into a new contract
with the trust in substitution for the original contract, and in sensible mitigation of his loss. Damages for wrongful dismissal are limited to financial
loss during the contractual notice period. Accordingly, the measure of damages was the very small
difference between his salary under the first contract and the amount actually paid to him during
the 12 weeks following his assumption of his new,
but reduced, role.
Cases referred to:
Abrahams v Herbert Reiach Ltd [1922] 1 KB 477 CA
Durham Tees Valley Airport Ltd v BMI Baby Ltd [2011] 1 All
ER (Comm) 731 CA
Edwards v Chesterfield Royal Hospital NHS Foundation Trust;
Botham v Ministry of Defence [2012] IRLR 129 SC
Hogg v Dover College [1990] ICR 39 EAT
Horkulak v Cantor Fitzgerald International [2004] IRLR 942
CA
Johnson v Unisys Ltd [2001] IRLR 279 HL
Kurt A Becher GmbH v Roplak Enterprises, The World
Navigator, Roplak Enterprises v Tradax Ocean Transportation,
The World Navigator [1991] 2 Lloyd’s Rep 23 CA
Lavarack v Woods of Colchester Ltd [1967] 1 QB 278 CA
Livingstone v Rawyards Coal Co (1880) 5 App Cas 25 HL
Marriott v Oxford and District Co-operative Society Ltd (No. 2)
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X v Y [2004] IRLR 625 CA

Smith v Trafford Housing Trust: Mr Justice Briggs

Ms Stavordale responded, at 21.04:
‘Alison ... just interested in Adrian’s viewpoint ... no
fisticuffs ... promise!!’

4

5

6

7

Appearances:
For Mr Smith:
HUGH TOMLINSON QC, instructed by Aughton Ainsworth
For Trafford Housing Trust Ltd:
ANDREW SHORT QC, instructed by Devonshires Solicitors

1

2

3

MR JUSTICE BRIGGS:
Introduction
During the morning of Sunday 13 February 2011
Mr Adrian Smith, the claimant in this matter, read on
his computer a news article on the BBC news website
headed:
‘Gay church “marriages” set to get the go-ahead’.
Mr Smith is a practising Christian and occasional lay
preacher. Thinking that the BBC article and his response
to it might interest some of his many Christian friends,
particularly in Africa, at 12.18 on the same day he posted
a link to the BBC article on his Facebook wall page,
together with the following comment, under his name:
‘an equality too far.’
At 15.13 on the same day one of his Facebook friends, a
Ms Julia Stavordale, posted this comment on his Facebook wall:
‘Does this mean you dont approve?’
Miss Stavordale was one of Mr Smith’s colleagues at
work. They were both employed by the defendant in
these proceedings, the Trafford Housing Trust (‘the
trust’).
Later that day, at 20.57, another Facebook friend and colleague at work, Alison Hawkins, posted the comment:
‘Dont think we had better have you two in the same
room some how!’

8

9

After a pause for thought, at 22.19 on the following day,
Mr Smith responded as follows:
‘no not really, I don’t understand why people who
have no faith and don’t believe in Christ would want
to get hitched in church the bible is quite specific that
marriage is for men and women if the state wants to
offer civil marriage to same sex then that is up to the
state; but the state shouldn’t impose it’s rules on
places of faith and conscience.’
For making those two comments Mr Smith was suspended from work, on full pay, on 17 February, made the
subject of a disciplinary investigation and then disciplinary proceedings leading to a hearing on 8 March, at the
end of which he was told that he had been guilty of gross
misconduct for which he deserved to be dismissed. Due
to his long record of loyal service he was told that he was
with immediate effect only to be demoted to a non-managerial position with the trust, with a consequential
40 per cent reduction in his pay, phased over 12 months.
Mr Smith appealed. The appeal was heard on 31 March
and, on 5 April, in substance dismissed, but with an
extension of the phasing-in of his salary reduction from
one to two years.
Mr Smith did not accept that he had been guilty of gross,
or any, misconduct in posting those two comments on his
Facebook wall page. Although he has continued to work
in the more junior non-managerial role assigned to him,
he claims that it was a breach of contract for the trust to
demote him and substantially to reduce his pay, when he
was not guilty of any misconduct. By these proceedings,
commenced in the Manchester County Court, he seeks
damages for breach of contract. He did not commence
proceedings for unfair dismissal in the employment tribunal, and does not claim to have been dismissed at all.
For its part, the trust maintains that, by making those
two postings on a Facebook page which identified him as
one of its managers, Mr Smith committed breaches of
the trust’s code of conduct for its employees, and acted
contrary to the trust’s equal opportunities policy. Alternatively, the trust says that, if it was a breach of contract
to demote him, Mr Smith waived the breach by taking
up his non-managerial post. In the further alternative,
the trust says that its liability for damages is limited to
the difference between his original and reduced pay for
his 12-week notice period, in a net amount of £98.
Mr Hugh Tomlinson QC for Mr Smith submitted in his
skeleton argument that:
‘This case raises important issues of principle concerning the extent to which it is proper or appropriate
for employees to be disciplined for exercising their
rights to freedom of expression and to manifest their
religious beliefs.’
Although those rights of Mr Smith are undoubtedly
relevant in the context of the interpretation of his
employment contract with the trust, this is not a case in
which his convention rights are sought to be enforced
directly, since the trust is not a public authority. Nor is it
in terms a case about the propriety or appropriateness,
or even the fairness, of disciplinary action, since
Mr Smith has not sought to invoke his statutory rights
under the Employment Rights Act 1996: contrast X v Y
[2004] IRLR 625.
Nor is this a case in which the primary facts are significantly in issue. There are three main issues, or groups of
issues. The first, being an issue as to the interpretation
and application of the employment contract between the
parties, is centred upon questions as to the application of
the trust’s code of conduct and equal opportunities policy
to Mr Smith’s use of his Facebook account. The second is
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whether, if applicable, the code of conduct or equal opportunities policy were contravened by his making the two
postings which I have described. The third is as to the
measure of damages if, by demoting Mr Smith, the trust
acted in breach of contract.

10 Context
is vital to a proper understanding and determination of at least the first two issues. For that reason it is
necessary for me to describe the almost entirely uncontentious facts in some detail. The evidence is mainly documentary, but I was assisted by witness statements from,
and cross-examination of, Mr Smith himself and the
three employees of the trust centrally engaged in the conduct of the disciplinary process against him. I consider
that all four witnesses were doing their honest best to
assist the court.

11 The
facts
Trafford Housing Trust Ltd (‘the trust’) is a private housing trust, being a company limited by guarantee and
formed for charitable purposes. It succeeded to the housing functions and responsibilities of the Metropolitan
Borough Council of Trafford (‘Trafford Council’) in 2004,
and now owns some 9,100 homes across Trafford, with a
rental turnover of some £31m per annum.

12 The
trust’s customer base (its residential tenants and
their families) and its workforce display wide diversity in
terms of ethnic origin, sexual orientation, religion and
gender. Its workforce consists of approximately 330
employees.

13 Mr
Smith, who is now aged 55, became a housing manager with the Bury Council in October 1993. In November 2003 he became a neighbourhood housing manager
for the Trafford Council. Accordingly, he became an
employee of the trust from the moment of its take-over of
the Trafford Council’s housing stock in March 2005 under
the TUPE Regulations 1981, with an initial job title of
neighbourhood manager, and an initial salary of £25,938
per annum.

14 Inemployment
November 2006 Mr Smith signed a new contract of
with the trust. Having inherited its workforce on the terms of their contracts with the Trafford
Council, the trust initiated a wholly fresh form of contract from 2006, so that the detailed terms of its predecessor (and its public authority origin) are of no continuing relevance.
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nary procedures will apply. If you are dissatisfied with
the disciplinary decision, short of a decision to dismiss,
you can apply in writing outlining the reasons why the
decision is unfair, to your Senior Manager. In the case
of dissatisfaction with a decision to dismiss, you can
apply in writing outlining the reasons why the decision
is unfair to your Director.’

17 By
section P(b) the contract provided for one month’s
notice of termination by either party. Nonetheless it is
common ground that, pursuant to s.86(3) of the Employment Rights Act, Mr Smith’s contractual notice period
in 2011 was 12 weeks.

18 The
disciplinary procedures referred to in clause L(c) of
Mr Smith’s contract are set out in a written grievance
and disciplinary policy (‘the disciplinary policy’), having
been issued in January 2006 and revised in September
2010. Section B governs disciplinary procedure. Sub-section 1, headed ‘Disciplinary Principles’, commences as follows:
‘(a) Disciplinary action against an employee arising
from a breach of Company rules or failure to reach the
required standards in regard to conduct, performance
and/or attendance will normally be taken in accordance with the procedures outlined below. This procedure is designed to ensure fair, consistent and effective
treatment of any disciplinary matter and to avoid arbitrary action.
(b) Conduct that occurs outside working hours or
away from the premises of the Trust may be considered as a breach of discipline and be subject to disciplinary procedures.’

19 Sub-sections
2 and 3 are headed, respectively, ‘Disciplinary Procedures’ and ‘Gross Misconduct’. By sub-sub-section 2(a), the procedures set out in the remainder of subsection 2 do not apply in cases of gross misconduct. There
follows a description of verbal, followed by written, warnings in sub-sub-sections (b)–(d). Sub-sub-subsection (e)
provides:
‘In circumstances where misconduct occurs, the
Trust may decide to issue other sanctions in conjunction with the above warnings. These may include suspension from work without pay, demotion, transfer,
redeployment, withdrawal from Company benefits
including the sick pay scheme, withholding movement
against the Rising Stars Framework, removing Gold
level payments etc.’

15 Mr
Smith’s contract (which remained in force substan- 20 Sub-section 3, headed ‘Gross Misconduct’, provides, at
tially unamended until 2011, having been signed by him
sub-sub-section (a):
on 20 November 2006), describes him under the job title
as ‘MANAGER, HOUSING’. By clause B(c) the new contract replaced all previous terms and conditions of
employment with the trust. Clause D, headed ‘Employee
Duties And Obligations’, provided so far is relevant as follows:
‘(a) You are required to perform the duties and activities as may be reasonably associated with your job
role in an efficient and acceptable manner taking into
account the stated values of the Trust and the attached
Code of Conduct.
(b) You may also be required as a condition of
employment to undertake duties not indicated by the
job title or in the job description which may reasonably
be required by the Trust.
(c) You must ensure that you are familiar with the
law and regulation as it applies to your duties and that
you comply at all times. You should also familiarise
yourself with, and adhere to, all Trust policies and procedures and standards of performance asking for clarification if required ...’

16 Section
L, headed ‘Grievance/Disciplinary Procedures’,
provided at sub-clause (c):
‘Where the Trust believes a breach of discipline has
occurred the procedures set out in the Trust’s Discipli-

‘This covers any deliberate act committed by a member of staff which is severely detrimental to the good
conduct of the business or harmful to other members of
staff. Such acts by their very nature are extremely
serious and will normally warrant summary dismissal
(ie without notice or payment in lieu of notice) possibly following a period of paid suspension pending the
outcome of an investigation.’
Sub-subsection (b) sets out a non-exhaustive list of
some 23 examples of gross misconduct, ranging from violence, drug abuse, fraud and corruption at one end to
misuse of confidential information, serious breaches of
trust procedures and gross insubordination at the other.
Sub-sections 4 and 5 deal with appeals.

21 The
code of conduct, as in force in 2011, was revised in
2010. It is common ground that it was both communicated to Mr Smith and assented to by him. It is an 11page document, beginning with a general statement of
the trust’s values. They require staff to be:
– honest, open and approachable
– responsive to people’s needs and aspirations; responsible for the trust’s activities and outcomes and respectful of individuals and communities
– caring
– motivational to staff, communities and others to
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achieve the trust’s vision
– fair in all dealings
– innovative, finding new ways of achieving customers’
aspirations.
On the following page it provides that:
‘We expect all employees to be committed to the aims
of the Trust and, given the fact that much of our work
is dependent on a positive public profile, we further
expect employees to promote a positive image of the
Trust and of Trafford.’

22 There
follow sections about various aspects of conduct,
ranging from honesty through dress code to the use of
mobile telephones. Central to the issues in the present
case are the following two sections. The first is headed
‘Relationships with Board members, customers, their
friends and relatives, members of the public and with colleagues’.
Under that heading the following three passages are
relied upon:
‘Employees are required to maintain the highest
standards of personal/professional conduct and
integrity at all times and to be courteous and considerate with all customers, their family and friends, colleagues and members of the public.
...
Employees are required to act in a non-confrontational, non-judgmental manner with all customers,
with their family/friends and colleagues. The Trust is
a non-political, non-denominational organisation and
employees should not attempt to promote their political or religious views. Employees are expected to
respect the customs and culture of any customers,
their friends and family and colleagues.
...
Customers, their friends and family and colleagues
must always be treated with dignity and respect.’

23 The
second heading is ‘Behaviour to external authorities/outside interests’. The following passage is relied
upon by the trust:
‘Employees should not engage in any activities
which may bring the Trust into disrepute, either at
work or outside work. This includes not engaging in
any unruly or unlawful conduct where you are or can
be identified as an employee, making derogatory comment about the Trust, its customers, clients or partners or services, in person, in writing or via any webbased media such as a personal blog, Facebook,
YouTube or other such site.’

24 The
equal opportunities policy in force at the material
time was also reviewed in September 2010. It begins
again with a statement of the trust’s core values, which
are to be:
‘Honest and open, responsive, responsible, motivational, caring, fair, respectful and innovative.’
Under section B, headed ‘Responsibilities’, subsection
(a) provides that:
‘Directors and Managers have prime responsibilities
for all aspects of equal opportunities within their
areas. This includes:
...
– Fostering a working environment that is relaxed
and business-like and free from harassment,
intimidation and bullying and in which employees
can grow and develop.
...’
Subsection (b) provides that:
‘Employees have a responsibility to treat their colleagues, tenants, third party suppliers and members
of the public with dignity and respect being non judgemental in approach and not engaging in any conduct
which may make another person feel uncomfortable,
embarrassed or upset.’

25 The
confines of a judgment make it necessary to quote
selectively from the trust’s codes and policies. As is com-
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mon ground, a proper understanding of their ambit and
meaning in relation to any particular aspect of an
employee’s daily life has to be based upon a reading of
each of them as a whole.

26 Facebook
Facebook is a widely used free social networking website
which allows registered users to create profiles, upload
photographs and videos, send messages and keep in
touch with friends, family and colleagues. The court was
not treated to a comprehensive description or demonstration of its features or operation, and only two-and-aquarter A4 pages were included within the trial bundle
by way of printout. Nonetheless an understanding of
aspects of its mode of operation forms the central context
to the conduct of Mr Smith in issue in these proceedings.
The following aspects of the way in which Facebook
works were sufficiently demonstrated by the evidence,
and none of them were, in the end, controversial.

27 Facebook
constitutes a communications medium between
an account holder and an identified group of other persons known as ‘friends’. To become an account holder’s
friend, a person must either apply and be permitted by
the account holder, or be invited by the account holder
and consent. For brevity I shall refer to the account
holder as a member, but without thereby intending to
attribute any particular meaning to that word.

28 Each
member’s friends have access to the member’s
pages. One of those is the member’s profile, which contains as much (or as little) as the member wishes to provide under the headings education, work, philosophy
(including religious and political views), arts and entertainment, activities and interests, basic information,
relationship status and gender. More important for present purposes is the member’s ‘wall’ page, upon which the
member may place comments, items of interest and nutshell descriptions of recent activities. Friends may also
post items on the member’s wall. The member also has a
newsfeed page, upon which automatically appear the
most recent postings of the member’s friends. Each page
conspicuously displays a photograph of the member’s
face, and a smaller version of it appears as the icon for
each posting by the member.

29 Members
may widen the class of those enabled to visit
their pages by engaging a ‘friends of friends’ option so
that any one of the several friends of the member’s
friends has the same access to the member’s page as do
the friends. In February 2011 Mr Smith’s wall was accessible both by friends and by friends of friends. It is in theory possible for a member to compile a complete list of
those friends of friends with access to the member’s wall,
since the identity of any particular member’s friends is
accessible by anyone with access to the member’s pages.
All friends are themselves members. In practice however,
in particular in relation to a member like Mr Smith,
with 201 friends in February 2011, an entry on his wall
would be accessible by a large section of the Facebook
community about whom he would know nothing at all.

30 February
2011
By February 2011 Mr Smith’s salary had risen to just
over £35,000. Although he had, in June 2007 and September 2008, received written warnings about aspects of
his conduct, he was the trust’s manager for the Altrincham district. His pay reflected his having achieved the
highest of three levels of overall competency (bronze, silver and gold). His responsibilities included staff development, and the development and improvement of the provision of high quality services by the trust to its
customers in relation to that defined neighbourhood.

31 Mr
Smith had, as I have said, 201 Facebook friends by
February 2011. Most of them were fellow Christians,
including a large number based in Africa, with whom he
had come into contact in connection with his church-

AB 1047

IRLR_42_02_0076_0156.qxd

18/01/2013

09:30

Page 91

Smith v Trafford Housing Trust: Mr Justice Briggs

related activities. Forty-five of his Facebook friends were
fellow employees of the trust. On his profile page, under
‘Employers’ he had entered:
‘Trafford Housing Trust
Manager Housing – November 2003 to present
Altrincham
What can I say – it’s a job and it pays the bills.’
Under religious views he put ‘full on charismatic Christian’ and under his political views ‘Left of centre’.

32 On
both his profile and wall pages, under his name at the
top, appears the following in small print:
‘Manager Housing at Trafford Housing Trust. Went
to Glastonbury High School FCHL, Sutton, Surrey
Lives in Bury Married from Tottington, Bury, United
Kingdom born 20 March’.

33 Iwhich
have already described the entries of Mr Smith’s wall
have given rise to these proceedings. It is, again,
important to place them in their context, as appears from
a printout of his wall made on 17 February 2011. The
first item (posted on the previous Tuesday), congratulated Spurs on a ‘brilliant result’ in a recent match. There
followed the items which I have described. Below them,
dated (for some reason non-chronologically) 13 and 12
February are two short items, the first about wholemeal
toast and apricot jam, and the second about his having
washed his motor scooter. The final item (undated) on the
imperfect copy in the trial bundle contained a comment
about an article in The Guardian newspaper critical of
the BBC television series ‘Top Gear’. Thus, taken as a
whole, his comments on gay marriage in church appear
among entries about sport, food, motorcycles and cars.

34 Additional
context to Mr Smith’s postings on his Facebook wall may be gained from looking further at the BBC
news article which prompted them. Under the heading
‘Gay church “marriages” set to get the go-ahead’ and in
smaller but still heavy type is the comment:
‘Ministers are expected to publish plans to enable
same-sex couples to “marry” in church, the BBC has
learned.’
Thereafter, not in heavy type:
‘Equalities Minister Lynne Featherstone is to consider lifting the ban on civil partnerships taking place
in religious settings in England and Wales.
There are no plans to compel religious organisations
to hold ceremonies and the Church of England has said
it would not allow its churches to be used.’

35 The
disciplinary proceedings
Since the present litigation is not about the fairness or
otherwise of the procedure used, but only about the question whether the sanction purportedly imposed was a
breach of contract, I can summarise the disciplinary proceedings relatively briefly. They are fully documented,
both in terms of the party and party correspondence and
full and apparently careful notes of the three relevant
meetings.

36 The
disciplinary proceedings were triggered by a complaint from a Mr Stephen Lynch, one of Mr Smith’s colleagues at work (although not one of his Facebook
friends) who had seen the relevant postings on the newsfeed page of a Facebook site which he administered with
the trust’s approval, called Trusty Bear. This complaint
was made to the trust’s equality and diversity section,
passed to the HR advisor and then, on 16 February, to Mr
Smith’s immediate manager Mrs Deborah Gorman. She
and Ms Ellie Bifield (of the HR department) met
Mr Smith and his union representative on the following
day. Mr Smith was suspended on basic pay pending an
investigation into what were described as potentially
serious breaches of the trust’s policies and procedures.

37 Mrs
Gorman’s investigation consisted of interviews with
eight other employees (including Mr Lynch) seeking
their reactions to Mr Smith’s postings. They ranged from
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‘blatant homophobia’ (from Ms Stavordale), through ‘out
of order’ to ‘silly’.

38 On
1 March Mrs Gorman gave formal notice of a disciplinary hearing, to be held on 8 March, to consider ‘potential breaches of discipline’ under the following headings:
‘Posting comments on Facebook that had the potential to cause offence.
Posting comments that could be seriously prejudicial
to the reputation of the Trust.
Serious breach of the Code of Conduct and the Equal
Opportunities Policy.
Failing to take managerial responsibility.’
Each of those headings was supported by particulars.
As to the first, reliance was placed upon the fact that one
employee (Ms Stavordale, who had regarded his postings
as blatantly homophobic) had in fact been offended. The
second was based upon the fact that Mr Smith’s wall
page disclosed, under his name, that he was a manager of
the trust, and expressed concern that the trust might
thereby have its recent accreditation by the Albert
Kennedy Trust (which provides support, advice, guidance
and services to the lesbian, gay, bisexual and transgender community) put at risk. As to the third, reliance was
placed on the extracts from the code and equal opportunities policy which I have already quoted. As to the
fourth, the allegation was that the postings demonstrated a failure to uphold the code of conduct and the
policies and procedures of the trust. Mr Smith was sent
attendance notes of the staff interviews conducted by Mrs
Gorman to which I have referred.

39 The
disciplinary hearing began on 8 March before
Mr Michael Corfield, the assistant director of customers.
It resumed on 11 March for Mr Corfield to give his decision orally. He followed it up with a written decision on
14 March.

40 All
that needs to be said about the oral hearing was that
Mr Smith said, at one point, that he had intended his
postings to be ‘mildly provocative’ in the sense of generating ‘a bit of a discussion’ and that he recognised that
he had made ‘a big error in judgment’ in linking his status as a trust manager with his postings, on the same
Facebook page. But he denied that he had been guilty of
any misconduct.

41 Mr
Corfield’s conclusion was, nonetheless, that
Mr Smith had been guilty of gross misconduct, for which
he deserved to be dismissed. In his written reasons, he
accepted that Mr Smith had not acted out of a desire to
express homophobic views, but he found that the postings had nonetheless caused ‘concern and distress to
members of staff, in particular Julia Stavordale’. He
relied centrally on Mr Smith’s admission of a ‘desire to
be provocative’, upon the fact that his Facebook profile
page identified him as a member of the trust’s neighbourhood management team, and upon the fact that a
sizeable proportion of his Facebook friends were trust
employees, one friend being a board member of the trust
(chosen from among its tenants). His conclusion was that
Mr Smith’s postings were a serious breach of discipline
and amounted to serious breaches of the code of conduct
and of the equal opportunities policy. Mr Corfield
expressed concern that Mr Smith appeared not to have
learnt from previous warnings so as to have recognised
that he was in breach of the code of conduct and policies,
or to have given any assurance that nothing similar
would happen in the future.

42 Asrather
I have said, Mr Smith was not formally dismissed but
demoted to the non-managerial position of a
money support advisor, at a silver rather than gold level.
The written reasons identified the rate at which his
salary would reduce, with an initial reduction to £31,704
from 21 March, and a final reduction down to £21,396
from March 2012. He also received a final written warning for gross misconduct. Mr Smith was required to
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assume his new role from 21 March, but was notified of
his right to appeal by a written notice by the same date.

43 Mr
Smith did appeal, by letter dated 20 March. Following a hearing on 31 March, the appeal was dismissed by
a written decision dated 5 April, by Mr David Barrow,
the trust’s commercial director. His reasoning focused
upon what he described as the ‘level of upset and distress’
caused by the incident, the potential for the postings
adversely to impact on the trust’s reputation, and the
potential for postings on Facebook (which he described as
a ‘stage’ which is largely in the public domain) to come to
the attention of the customers of the trust or members of
the public. He referred to the requirement in the code of
conduct that employees should not attempt to promote
their political or religious views, and to act in a non-confrontational and non-judgmental manner with all customers, with their family/friends and colleagues, and he
described the postings as ‘a value judgment on the merits of gay marriage’ which Mr Smith had admitted was
confrontational.

44 Inmuchhis ofevidence
in these proceedings, Mr Barrow made
the fact that Mr Smith had admitted that his
postings were provocative. It is however clear from
Mr Barrow’s written reasons for dismissing the appeal
that he then understood Mr Smith to mean that he had
intended his postings to be thought-provoking, rather
than provocative in the sense of being designed to offend
or cause distress.

Smith v Trafford Housing Trust: Mr Justice Briggs

Short QC for the trust placed no emphasis on a failure to
reach required standards. Rather, he relied upon breach
of the company rules, which he submitted (correctly)
would include any breach of the code of conduct or the
equal opportunities policy.

50 Mr
Short submitted, and Mr Tomlinson eventually
agreed, that it mattered not whether the trust could satisfy the court that Mr Smith’s postings amounted to
gross misconduct. Nor was it for the court to act as a final
court of appeal on the question whether, if there was misconduct, it was sufficiently serious to warrant the demotion to which Mr Smith was subjected. The only question, counsel eventually agreed, was whether his postings
amounted to a breach, either of the code of conduct or of
the equal opportunities policy.

51 Inunder
this respect the trust’s case may loosely be categorised
three headings. The first was the allegation that
the postings were ‘activities which may bring the trust
into disrepute’ contrary to the code of conduct. The second was that Mr Smith was by his postings promoting
his religious views contrary to that part of the code of
conduct dealing with relationships with customers, members of the public and colleagues. The third was that Mr
Smith was failing to treat fellow employees with dignity
and respect, including being non-judgmental in approach
and that he was engaging in conduct which may make
another person feel uncomfortable, embarrassed or upset,
contrary to section B(b) of the equal opportunities policy
as well as contrary to the code of conduct.

45 Mr
Smith had in the meantime had begun working in
his new role but, upon receipt of the appeal decision, he 52 Before dealing with each of those headings, it is convewrote to Mr Barrow reserving his position. A pre-action
nient briefly to address counsel’s submissions on misconprotocol letter was sent on Mr Smith’s behalf to the trust
on 20 June, and these proceedings followed on 25 October 2011.

47 Mr
Smith did not make a claim in the employment tribunal alleging that he had been unfairly dismissed.

duct generally as the trigger for the exercise of the trust’s
power to demote. Mr Short submitted that where, as in
the present case, misconduct was to be identified by reference to codes and policies rather than ‘bright line’
terms of a contract as such, then the court had to take a
broad and inclusive view of the concept, by reference to
the codes and policies as a whole, a process which he said
involved an element of ‘joining the dots’. Further, he submitted that the trust was entitled, after the event, to
form its own view as to whether particular actions of an
employee did or did not constitute misconduct, rather
than to have to specify every possible aspect of prohibited conduct in advance, in detail.

Mr Tomlinson explained on instructions that this was
because, by the time Mr Smith had raised funds with
which to pursue his claim, the time limit for such proceedings had expired.

53 Ipiece
accept that submission, but only up to a point. Like any
of writing, a code or a policy must be interpreted as

46 Mr
Smith has continued to work for the trust as a money
support advisor and, pursuant to the appeal decision, his
salary has been reduced from £35,139 (which would have
risen to £35,775) to £24,127 by the time of trial. It will
continue to reduce, reaching £21,781 by 1 April 2013, in
the absence of any intermediate pay rise.

48 Analysis
The issues raised by the facts I have described may be
grouped under two headings: breach of contract and consequences. There was a sharp debate between counsel
whether, if the trust had no right to demote Mr Smith,
he was thereby dismissed, actually or constructively.
Although the question whether Mr Smith was or was not
dismissed straddles the two headings which I have
described, I will deal with it as part of the consequences.

49 Breach
of contract
The trust did not have a general right to ‘demote’ Mr
Smith, by assigning him to a more junior or non-managerial role with a substantial reduction in salary. Under
his employment contract the trust could demote him
under section B(2)(e) of the disciplinary policy only as a
disciplinary sanction for misconduct which, in the context, meant a breach of company rules or failure to reach
the required standards in regard to conduct, performance
and/or attendance: see section B(1)(a). After some diversionary skirmishing in the statements of case and skeleton arguments about breach of the employer’s implied
duty of good faith, it eventually became common ground
between counsel that Mr Smith’s demotion was a breach
of contract unless it could be shown that his Facebook
postings amounted to misconduct. In that respect Mr

110.1, 171, 179

a whole, and particular forms of behaviour may constitute misconduct even though not precisely specified and
prohibited. Nonetheless codes and policies which form
part of a contractual framework (in the sense that the
employee is required to observe and abide by them) must
be objectively construed, by reference to what a reasonable person with the knowledge and understanding of an
employee of the type in question would understand by
the language used. If an employee is liable to be demoted
and to have his salary substantially reduced as a result of
misconduct, he must be entitled to ascertain from the
codes and policies to which he is subjected what he is and
is not permitted to do, and to understand the extent to
which those obligations extend beyond the workplace into
his personal or social life.

54 Ofstantly
course, an employer such as the trust may wish conto develop and improve its codes and policies in
110.1, 171, 179

the light of experience, but for an employee to be disciplined for misconduct by reason of an alleged failure to
comply with codes and policies, it must be to an objective
interpretation of the codes and policies as promulgated
and in force at the time of the conduct in question that
the employer must have regard. There may well be cases
where conduct not prohibited by a code or policy causes
trouble in the workplace, which the employer will then
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wish to prohibit for the future, but this cannot be relevant to any disciplinary proceedings in which the issue
arises whether the past activity of an employee is misconduct.

55 Bringing
the trust into disrepute
In its express terms the passage in the code of conduct
about bringing the trust into disrepute extends to conduct at or outside work, to unlawful or unruly conduct
while identifiable as an employee of the trust, and to
making derogatory comments about the trust, its customers, clients, partners or services by the use (among
other things) of Facebook. Mr Short did not suggest that
Mr Smith’s postings about gay marriage in church were
unlawful, unruly or derogatory in that sense.

56 Itandis appeal
apparent from the evidence about the disciplinary
processes relating to Mr Smith that the
trust’s case in this respect falls into two parts. First, it
is said that, by identifying himself in the abbreviated CV
under his name on his Facebook wall as a manager of the
trust, Mr Smith thereby created a real risk that readers
of his two postings about gay marriage in church would
think that he was expressing views on the trust’s behalf.
This would, if true, undermine the trust’s sensible determination to maintain neutrality on contentious matters
of religious belief and politics. The second part, as
expressed by Mr Barrow in his written appeal decision,
was that the expression of views by a manager which
could cause distress to other employees or even customers could of itself bring the trust into disrepute, even
if those persons did not believe that Mr Smith was in
any sense speaking on the trust’s behalf.

57 Taking
those two points in turn, I do not consider that
any reasonable reader of Mr Smith’s Facebook wall page
110.1, 171, 179

could rationally conclude that his two postings about gay
marriage in church were made in any relevant sense on
the trust’s behalf. I have two main reasons for that conclusion. The first is that Mr Smith’s brief mention at the
top of the page that he was employed as a manager by
the trust (as part of a note form CV which also identified
his school, his place of residence, his marital status and
his date of birth) could not possibly lead a reasonable
reader to think that his wall page consisted of, or even
included, statements made on his employer’s behalf. A
brief mention of the identity of his employer was in no
way inconsistent with the general impression to be
gained from his Facebook wall, that it was a medium for
personal or social, rather than work-related, information
and views.

58 That
is not to say that Facebook cannot be used as a
medium for work-related communications. Mr Lynch
(the original complainant about Mr Smith’s postings)
ran a Facebook account headed ‘Trusty Bear’, which was
indeed authorised by the trust and by its very name associated itself with the trust’s activities. Trusty Bear was
the trust’s mascot. But Mr Smith’s Facebook wall did
nothing of the sort, and any reader of his profile page
would be left in no doubt that he regarded his employment merely as a fact, and not a particularly interesting
fact, about himself.
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60 Iexamination.
asked Mrs Gorman about this, at the end of her crossMy question (which has unfortunately been
110.1, 171, 179

misreported in the media) was whether, looking at the
whole of Mr Smith’s Facebook wall page as it appeared
at the time, including the entries on the same page about
sport, food and motor vehicles, she thought that readers
would think that any part of it, including the entries
about gay marriage in church, was made on the trust’s
behalf. Her response was that, in her view, readers would
look at Mr Smith’s postings about gay marriage in isolation from those about sport, food and motor vehicles and
then make a direct association between the gay marriage
postings and the trust. In my judgment that evidence
was more a reflection of the trust’s understandable sensitivities about the matter, than a persuasive description
of the likely reaction of any reasonable reader. Mrs Gorman’s written evidence also contained reference to the
fact that the gay marriage postings would appear automatically upon the newsfeed pages of Mr Smith’s Facebook friends, divorced from the context of the contemporaneous postings about sport, food and motor vehicles.
That may be so, but readers of those postings on their
own newsfeed pages would see them divorced from
Mr Smith’s reference at the top of his wall page to being
a manager at the trust. There would in that context be
no basis for the reader to make any connection between
the postings and the trust.

61 Aspostings
to the second point, namely that the propensity of
such as those in issue to cause distress among
110.1, 171, 179

employees and customers was sufficient to bring the trust
into disrepute, I shall deal later in this judgment with
the question whether the postings really did risk distressing reasonable readers. For present purposes, the
question is whether, even if there was such a risk, Mr
Smith’s expression of those views, uncoupled with any
implication that he was writing on behalf of the trust,
could bring the trust itself into disrepute. Mr Barrow
recorded his affirmative conclusion to that question by
reference to the risk that the trust might lose its recently
won accreditation from the Albert Kennedy organisation,
the implication being that for the trust to employ as a
manager a person with Mr Smith’s views would undermine its reputation for the encouragement and support
of equal treatment of gay and lesbian people.

62 Again,
I cannot envisage how any such loss of reputation would arise in the mind of any reasonable reader
110.1, 171, 179

of Mr Smith’s postings, whether in the Albert
Kennedy organisation or otherwise. The trust prides
itself on encouraging diversity both among its customers and its employees, and that encouragement of
diversity forms part of its no doubt well-deserved reputation. But the encouragement of diversity in the
recruitment of employees inevitably involves employing persons with widely different religious and political beliefs and views, some of which, however moderately expressed, may cause distress among the holders
of deeply felt opposite views.

63 On
the assumption that Mr Smith was not (as I have
found) reasonably to be taken as seeking to express the
110.1, 171, 179

59 My
second reason is that, viewing the entries on
Mr Smith’s wall for the period in question as a whole, it
110.1, 171, 179

is obvious, and would be obvious even to a casual reader,
that he used Facebook for personal and social rather than
work-related purposes. As I have said, the other entries
made on the same page during that short period related
to sport, food, motorcycles and cars, none of which could
have any relevance to his work and all of which were
about his personal and social life. Nor were his postings
about gay marriage in church themselves work related.

trust’s own views, I cannot envisage how his moderate
expression of his particular views about gay marriage in
church, on his personal Facebook wall at a weekend out
of working hours, could sensibly lead any reasonable
reader to think the worst of the trust for having employed
him as a manager.

64 For
those reasons I have come, without difficulty, to the
conclusion that Mr Smith’s postings about gay marriage
110.1, 171, 179

in church were not such as did, or even could, bring the
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sonal and social life is permissible to a private (rather
than public body) employer.

65 Promoting
religious views among colleagues and
customers
69 Itrelied
is therefore first to the language of the provisions
In this context, the relevant passage in the code of conupon that recourse must be had. But slavish atten110.1, 171, 179, 1733, 1734

110.1, 171, 179, 1733, 1734

duct states that:
‘The Trust is a non-political, non-denominational
organisation and employees should not attempt to promote their political or religious views.’
I consider that the key word in that sentence, for the
purpose of understanding it objectively, is ‘promote’. The
prohibition is plainly not designed to prohibit any discussion of religion or politics, even in the workplace.
Rather, it is concerned with proselytising, canvassing and
more generally with the advancement of religious or
political views, with a view to persuading recipients to
accept them. It is in that context to be noted that, save
for the opening phrase ‘an equality too far’, the expression of Mr Smith’s partly religious and partly political
views about gay marriage in church which then followed
was prompted by a written invitation from his Facebook
friend Ms Stavordale to explain his viewpoint. It was at
that stage part of a Facebook conversation rather than
anything which could sensibly be described as promotion.
Nor in my view could his earlier unprompted comment
about the BBC article sensibly be regarded as promotion.

66 The
second question raised by this part of the code of conduct is the extent to which a reasonable managerial
110.1, 171, 179, 1733, 1734

employee would think it purported to lay down any rule
or instruction about how he (or she) should behave outside the workplace or the work context. The right of individuals to freedom of expression and freedom of belief,
taken together, means that they are in general entitled
to promote their religious or political beliefs, providing
they do so lawfully. Of course, an employer may legitimately restrict or prohibit such activities at work, or in a
work-related context, but it would be prima facie surprising to find that an employer had, by the incorporation of a code of conduct into the employee’s contract,
extended that prohibition to his personal or social life.

67 The
trust’s attempted answer to this analysis was that, to
Mr Smith’s knowledge, some 45 of his Facebook friends
were fellow employees of the trust and one of them was
both a board member and customer of the trust.
Mr Short’s submission was that this necessarily created
a work-related context to any use by him of his Facebook
pages, sufficient to attract the prohibition against promotion of religious or political views in the code of conduct.

68 The
question whether Mr Smith’s Facebook pages had
by February 2011 acquired a sufficiently work-related
110.1, 171, 179, 1733, 1734

context to attract the application of the code of conduct
and equal opportunities policy lies at the heart of both
the second and third ways in which the trust puts its case
on misconduct. The question is both one of interpretation
of those documents and of their application in a fact
intensive context. Dealing first with interpretation, the
disciplinary policy makes it clear at section B(1)(b) that
conduct outside working hours or away from the trust’s
premises may be considered as a breach of discipline. To
that extent, the reasonable employee is fairly warned
that conduct in his personal or social life is not wholly
unaffected by the code and policies. Beyond that, the
question whether and if so how far particular provisions
of those documents affect an employee’s personal or social
life requires careful consideration of each relevant provision, its purpose (in the better conduct of the trust’s
affairs) and its consequences (in terms of the potential
for invasion of the employee’s human rights of expression
and belief). But the question is and remains: what do the
particular provisions of these documents mean, rather
than what extent of interference in an employee’s per-

dance to linguistics may (as so often happens in the construction of documents) be an unreliable guide. A useful
illustration of that unreliability may be found in the passage in the code immediately following the one which prohibits the promotion of political or religious views. It
reads as follows:
‘Employees who are related to other employees who
are involved in a close personal or sexual relationship
with a colleague should report this to management, in
confidence if required, in order that the relationship
can be managed appropriately and not cause any
embarrassment.’
Read literally, this might appear to constitute a claim
by the trust to manage the close personal or sexual relationships between its employees rather than, as Mr Short
frankly accepted, the more restricted right to manage the
impact of such relationships in the workplace, for example, by requiring that employees in such relationships do
not work in close proximity.

70 More
generally the heading under which both these provisions appear in the code, namely:
‘Relationships with Board members, customers,
their friends and relatives, members of the public and
with colleagues.’
cannot literally be taken to extend the code’s authority
to every occasion on which, outside the workplace,
employees come into relevant contact with customers of
the trust or with their colleagues. In that context,
Mr Short accepted that the phrase ‘their friends and relatives’ in the heading meant friends and relatives of customers rather than friends and relatives of the employees
subject to the code.

71 Aingreading
of the whole of the provisions under this headin the code reveals a range of provisions with widely
110.1, 171, 179, 1733, 1734

differing applications outside the workplace. Some
plainly had no application outside the workplace (or
rather outside working hours in the context of work
which may, for a housing trust, frequently take place on
housing estates rather than in the trust’s office
premises). For example, this part of the code requires
employees to be ‘enthusiastic always maintaining interest in the customers and their communities’ and that
they ‘should give their name and job title to any customer
or member of the public with whom they have contact’.
Plainly this has no application to the employee’s personal
or social life. By contrast, other provisions, such as those
which prohibit employees from borrowing money or
equipment from customers or engaging the services of
customers in any personal transactions without management’s knowledge or permission, plainly apply primarily to an employee’s conduct of their own affairs, outside the work context. They do so because they are
designed to prevent the employees from coming into a
position of conflict between their interests and those of
the trust and its customers.

72 Iicalconsider
that the prohibition on the promotion of politor religious views lies very much at the work-related
110.1, 171, 179, 1733, 1734

end of this spectrum. That is because of its obvious potential to interfere with the employee’s rights of freedom of
expression and belief. Mr Short readily conceded that
the code did not in any way prohibit Mr Smith from
preaching in church, even if a number of his work colleagues chose to attend. Nor, I would add, would it prohibit an employee from canvassing for a political party,
merely because a number of his work colleagues happened to live in the residential area allocated to him for
canvassing purposes.
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73 Ihibition
accept nonetheless Mr Short’s submission that this procannot be rigidly confined to the workplace, or to
110.1, 171, 179, 1733, 1734

working hours. For example, an employee might compose
a piece of political or religious promotion and send it by
email targeted at his work colleagues. He would not
escape the prohibition in the code merely by doing so in
the evening from his home, rather than from his work
computer.

74 Beyond
that, pure interpretation takes the matter no further. The question then becomes a fact intensive issue of
110.1, 171, 179, 1733, 1734

application, namely whether Mr Smith’s Facebook wall
had by February 2011 acquired a sufficiently workrelated context to attract the prohibition against the promotion of political or religious beliefs, because 45 of his
work colleagues had become his Facebook friends.

75 InMrmySmith’s
judgment, it had not. My reasons follow. First,
Facebook wall was inherently non-work
110.1, 171, 179, 1733, 1734

related. That is because, while identifying himself as a
manager at the trust, he plainly and visibly used it for
the expression of personal views about matters which
had nothing whatsoever to do with his work. His Facebook (often described as a social medium) was an aspect
of his social life outside work, no less than a pub, a club,
a sports ground or any other physical (or virtual) place
where individuals meet and converse.

76 Secondly,
although Mr Smith’s Facebook wall was not
purely private, in the sense of being available only to his
110.1, 171, 179, 1733, 1734

invitees (due to its ‘friends of friends’ extension) it was
not in any sense a medium by which Mr Smith could or
did thrust his views upon his work colleagues, in the
sense in which a promotional email sent to all their
addresses might fairly be regarded. His Facebook wall
was primarily a virtual meeting place at which those who
knew of him, whether his work colleagues or not, could
at their own choice attend to find out what he had to say
about a diverse range of non-work-related subjects. Even
to the extent that his Facebook wall was accessible to
friends of friends, actual access would still depend upon
the persons in that wider circle taking the trouble to
access it.

77 Notwithstanding
the trust’s submissions, and Mrs Gorman’s evidence, it makes no difference to that analysis
110.1, 171, 179, 1733, 1734

that postings on Mr Smith’s wall would appear automatically on the newsfeed pages of his friends’ Facebooks.
Again, whether to allow Mr Smith’s postings to appear
there would be a matter of choice for them, in making
him one of their Facebook friends. It would be a choice
made wholly otherwise than in a work-related context
even if (as may well have been the case) those friends
chose to do so as a result of coming into contact with
Mr Smith at work, and forming a wish to learn about,
and be posted about, his personal views.

78 Finally,
the critical difference between a targeted email
(or for that matter inviting his workplace colleagues for a
110.1, 171, 179, 1733, 1734

drink at the local pub for the purpose of enabling religious or political promotion outside work) and Mr Smith’s
Facebook is that it was his colleagues’ choice, rather than
his, to become his friends, and that it was the mere happenstance of their having become aware of him at work
that led them to do so. He was in principle free to express
his religious and political views on his Facebook, provided he acted lawfully, and it was for the recipients to
choose whether or not to receive them.

79 For all those reasons I have concluded that the trust fails
110.1, 171, 179, 1733, 1734
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in the second way in which it puts its case. The prohibition on the promotion of the political and religious views
in the code of conduct did not, as a matter of interpretation and application, extend to Mr Smith’s Facebook
wall. In any event, the postings in question did not
amount to promotion.

80 Mistreating
fellow employees
The trust’s case under this heading is based upon the
requirement, both in the code of conduct and in the equal
opportunities policy that employees should treat their
work colleagues with dignity and respect, being non-judgmental in approach and ‘not engaging in any conduct
which may make another person feel uncomfortable,
embarrassed or upset’. It is said that Mr Smith’s postings about gay marriage in church on a format immediately accessible to some 45 of his work colleagues were
judgmental, and potentially both disrespectful and liable
to upset those colleagues. It is, again, said that the fact
that, to Mr Smith’s knowledge, that number of his colleagues were among his Facebook friends imparted the
necessary work-related context to the postings for the
purposes of these provisions in the code and policy.

81 The
trust relied upon the undoubted fact that one of Mr
Smith’s work colleagues, Ms Stavordale, was upset as
demonstrating that Mr Smith’s postings had the requisite potential to upset colleagues, in the sense of giving
rise to a real risk that they would do so. I have studied
the notes of Mrs Gorman’s interviews. Apart from Ms
Stavordale, only one of them was recorded as having been
offended by Mr Smith’s postings. This was Ms Hawkins,
who told Mrs Gorman that she was offended by the tone,
rather than by the content, of the postings. The attitude
of the others ranged between ‘being annoyed’, to disagreeing with Mr Smith’s views but respecting his right
to hold them, and to regarding his putting his views on
Facebook as ‘silly’ or ‘a bit iffy’. Miss Stavordale was the
only employee to give her reasons for having been upset
in any detail. She regarded Mr Smith’s postings as having been ‘blatantly homophobic’. It was that interpretation of his postings that made her upset.

82 Iprohibition
have already concluded that, for the purposes of the
on the promotion of religious and political
110.1, 171, 179

views to colleagues, Mr Smith’s Facebook did not have
the necessary work-related context to attract that provision of the code of conduct. I have reached the same conclusion in relation to this part of the code and the policy,
largely for the same reasons. The frank but lawful
expression of religious or political views may frequently
cause a degree of upset, and even offence, to those with
deeply held contrary views, even where none is intended
by the speaker. This is a necessary price to be paid for
freedom of speech. To construe this provision as having
application to every situation outside work where an
employee comes into contact with one or more work colleagues would be to impose a fetter on the employee’s
freedom of speech in circumstances beyond those to
which a reasonable reader of the code and policy would
think they applied. On any view their main application
is to circumstances where the employee is working for
the trust. For the reasons already given, Mr Smith’s use
of his Facebook involved his work colleagues only to the
extent that they sought his views by becoming his Facebook friends, and that did not detract to any significant
extent from the essentially personal and social nature of
his use of it as a medium for communication.

83 This
issue is of course a matter of fact and degree. It is
not difficult to imagine the use of Facebook, for example
110.1, 171, 179

to pass judgment on the morality of a named work colleague, which would contravene this part of the code and
the policy. Furthermore prohibitions upon certain kinds
of conduct may be of wider application to managers than
to other employees. Nonetheless some objectivity needs
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to be applied to the analysis of Mr Smith’s postings, even
if a ‘real risk’ test is applied to the prohibition on causing upset. Statements about religion or politics may be
more prone to misinterpretation than others, but I do not
consider it to be a reasonable interpretation of those provisions that they should be taken to have been infringed
if language which is non-judgmental, not disrespectful
nor inherently upsetting nonetheless causes upset
merely because it is misinterpreted.

84 Inriagemyinjudgment
Mr Smith’s postings about gay marchurch are not, viewed objectively, judgmen110.1, 171, 179

tal, disrespectful or liable to cause upset or offence. As
to their content, they are widely held views frequently
to be heard on radio and television, or read in the
newspapers. The question remains whether the manner or language in which Mr Smith expressed his
views about gay marriage in church can fairly or objectively be described as judgmental, disrespectful or
liable to cause discomfort, embarrassment or upset.
Again, it seems to me that it was not. He was mainly
responding to an enquiry as to his views, and doing so
in moderate language.

85 Itwhois understandable
that a person like Miss Stavordale,
misinterpreted Mr Smith’s observations as homo110.1, 171, 179

phobic, would be offended by that interpretation of them.
But her interpretation was not in my view objectively
reasonable, nor was Ms Hawkins’ view that the tone of
the postings was offensive. In that context Mr Corfield
was right to acknowledge, in his written reasons for
demoting Mr Smith, that his postings did not disclose
homophobia. The result is that in my judgment the
trust’s third way of putting its case on misconduct also
fails.

86 Conclusion
on breach of contract
Having rejected all three ways in which the trust puts its
110.1, 171, 179

case on misconduct, it follows that the trust did not have
a right to demote Mr Smith by reason of his Facebook
postings and that the demotion imposed by way of purported disciplinary sanction constituted a breach of contract by the trust.

87 Consequences
The first question is whether the trust’s reported demotion of Mr Smith amounted to a dismissal, actually or
constructively. An unusual irony of the present case is
that it is the employer which alleges that there was a dismissal, and the employee who says that there was not.
This is because, subject to legal submissions to which I
will have to return, the damages which ordinarily flow
from a wrongful (as opposed to unfair) dismissal are limited to the wages and other financial benefits which
would have been paid during the contractual notice
period, less any earnings obtained by the employee by
way of mitigation, including by the acceptance of some
different, lower paid, employment from the same
employer: see Harvey on Industrial Relations and
Employment Law, at paras. 392–393, and Chitty on Contracts (31st edn) at para. 39–196. The application of that
conventional analysis to a wrongful dismissal of
Mr Smith would, it is common ground, limit his damages
to about £100.

88 Mr
Tomlinson’s submissions for Mr Smith on this point
may be summarised as follows:
(1) Although the trust’s purported demotion of
Mr Smith was a repudiatory breach of contract, which
would have given rise to a dismissal if Mr Smith had
accepted it as such, his decision to continue working for
the trust in a non-managerial role and at a greatly
reduced salary, while protesting the lawfulness of his
demotion, amounted to an affirmation of the contract, but
without waiving his right to damages for breach.

Smith v Trafford Housing Trust: Mr Justice Briggs

(2) The trust’s breach has continued from March 2011
until trial, and will continue unless Mr Smith is reinstated or dismissed.
(3) Mr Smith is therefore entitled to be put in the
same position as if the trust had complied with, rather
than committed a continuing breach of his contract. He
claims no monetary damages for the different nature of
his work, but simply the aggregate of the growing disparity between his actual pay, and that to which he is
entitled. A last minute attempt, without pleading it, to
introduce a claim for loss of pension rights was not pursued.
(4) If the trust chooses to dismiss Mr Smith hereafter,
then he will be able to pursue both contractual and statutory rights arising from that dismissal thereafter.

89 Against
the risk that the court finds that his client was
dismissed, Mr Tomlinson submits further that the traditional assumption that damages for wrongful dismissal
are limited in the way which I have described has been
undermined by recent authority, so that the court can
conduct a counter-factual analysis of what the employer
would have done if it had not dismissed the employee
which is not predicated on a presumption that the
employer would have dismissed the employee as soon as
contractually possible. Mr Tomlinson submits that, in
the present context, the trust would not have given
Mr Smith 12 weeks’ notice, but would have continued to
abide by its contractual obligation to pay him at the going
rate for a housing manager.

90 For
the trust Mr Short submitted, in summary, as follows:
(1) Whenever an employer insists, in breach of contract, in requiring the employee to do a substantially different job, for a substantially reduced salary, it thereby
dismisses the employee. It is an actual rather than a constructive dismissal, which the employee is not at liberty
to reject. If the employee does work in the new role, it
takes place under a new contract, unless there is a consensual variation of the original contract.
(2) Mr Smith was, accordingly, actually (rather than
constructively) dismissed by reason of Mr Corfield’s decision to demote him and reduce his salary.
(3) Recent authority has not disturbed the invariable
consequence, in relation to employment contracts, that
Mr Smith’s claim for damages is limited to his reduction
in pay and benefits during the contractual notice period.
(4) Any other conclusion would offend the principle
established by the House of Lords in Johnson v Unisys
[2001] IRLR 279 that an employee cannot by a contractual claim obtain damages for that which is available in
the employment tribunal for breach of statutory employment rights: (‘the Johnson exclusion’).
(5) But in any event, by continuing to work for the
trust, Mr Smith had waived any contractual rights,
including any right to claim damages by reason of the
trust’s breach.

91 The
first question, namely whether Mr Smith was in
fact dismissed, is in my judgment conclusively determined by the legally indistinguishable decision of the
Employment Appeal Tribunal in Hogg v Dover College
[1990] ICR 39. In that case the applicant had been a
full time teacher at the respondent college and, after
a period of ill health, was told, in a letter from his
headmaster dated 31 July 1987, that from the beginning of the following term in September he was to
work part time, for a substantially reduced salary, and
that another teacher had been appointed head of history in his place. The applicant continued to work part
time at the reduced salary but, one week into the new
term, his solicitors alleged that he had nonetheless
been both wrongfully and unfairly dismissed from his
post as head of history. Dismissal was denied by the
college, and its case accepted by the industrial tribunal. The Employment Appeal Tribunal allowed the
teacher’s appeal, expressly upon the ground that there
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had been a dismissal on 31 July, rather than on the
later date in September when the teacher first alleged
that he had been dismissed. In that respect the EAT
followed Marriott v Oxford and District Co-operative
Society Ltd (No.2) [1970] 1 QB 186. In both cases the
conduct of the employee in continuing to work for the
employer in a different post and for a reduced salary,
but under protest, was not held to be (or to be capable
of being) an affirmation of the original contract.

92 Mr
Tomlinson submitted that the critical distinction
between this case and the Dover College case was that,
in the latter, the employee had eventually accepted the
purported demotion as constituting a dismissal, whereas
in this case Mr Smith had done no such thing. An unaccepted repudiation is, he said, a thing writ in water,
which creates no legal rights of any kind.

[2013] IRLR 97

formed had it not been repudiated. Its performance is
the only counter-factual assumption in the exercise.
On the basis of that premise, the court has to look at
the relevant economic and other surrounding circumstances to decide on the level of performance which the
defendant would have adopted. The judge conducting
the assessment must assume that the defendant would
not have acted outside the terms of the contract and
would have performed it in his own interests having
regard to the relevant factors prevailing at the time.
But the court is not required to make assumptions that
the defaulting party would have acted uncommercially
merely in order to spite the claimant. To that extent,
the parties are to be assumed to have acted in good
faith although with their own commercial interests
very much in mind.’

98 Toulson
LJ’s conclusion is less easy to summarise by a
precise citation from his judgment but, read as a whole, I
93 That
principle is or may be of limited application in relatake it to have been broadly in agreement with Patten
tion to employment contracts, because of the employee’s
inability to go on working if the employer refuses to let
him. But in any event a repudiatory breach may be
accepted as such by conduct rather than mere words. In
the present case, Mr Smith accepted that his original
contract was at an end, by agreeing to work in a different capacity and for a greatly reduced salary. He thereby
entered into a new contract with the trust (as in the
Dover College case) in substitution for the original contract, and in sensible mitigation of his loss. It is in that
context to be borne in mind that (as Mr Tomlinson told
me on instructions) the reason why Mr Smith made no
application to the employment tribunal on the grounds
of unfair dismissal was not because he regarded himself
as not having been dismissed, but because of a lack of
funds with which to pursue his claim within the statutory time limit.

94 Idemotion,
have therefore concluded that Mr Smith’s purported
in breach of his contract of employment,
110.1, 171, 179

amounted to a wrongful dismissal. It remains to consider
the appropriate measure of damages for that breach.

95 The
starting point is that I reject the trust’s case that he
waived the breach altogether. He protested the contractual lawfulness of his demotion at every stage, and his
conduct could not reasonably have been regarded as a
waiver of his right to damages. It is therefore necessary
to consider whether the previously settled law, namely
that damages for wrongful dismissal are limited to financial loss during the contractual notice period, has been
undermined by recent case law.

LJ’s analysis.

99 The
competing view, which is that in every case the court
identifies the counter-factual assumption by reference to
an assumption that the party in breach would have done
the bare minimum required of him under the contract,
still prevails in relation to wrongful dismissal under an
employment contract, as is apparent from the passages
in Harvey to which I have already referred. Mr Tomlinson was unable to point to any text book on employment
law which suggested that any inroad to that conventional
approach had been made by the BMI Baby case.

100 There
are I think two reasons why it should be concluded
that no such inroad has in fact been made. The first is
that the BMI Baby case was about a contract specifying
a single method of performance, but giving the party in
breach discretion as to how to perform. It was a ten-year
contract for the use of an airport in which the airline had
discretion as to the intensity of that use. That it was this
type of contract was important to the outcome; see per
Patten LJ at paragraphs 65, 66 and 69 and per Toulson
LJ at paragraphs 96, 121 and 145. See also McGregor on
Damages (18th edn, 2nd Supp) at 8–095A–D. By contrast, an employment contract terminable on notice is not
a contract for the performance of a single obligation for
a specified period, but rather a contract giving the
employer a free choice as to its duration, subject only to
giving the requisite contractual period of notice of termination. Employment beyond the earliest contractual termination date is not something to which the employee
has a contractual right.

96 Mr
Tomlinson’s submission that it had been undermined 101 Of course, in the real world, (save where Employment
was based entirely on the Court of Appeal’s decision in
Rights Act does not apply) an employer has no such freeDurham Tees Valley Airport Ltd v BMI Baby Ltd and
another [2010] EWCA Civ 485, [2011] 1 All ER (Comm)
731. The case was about the repudiatory breach by an
airline of a fixed term contract for the use of an airport. It
was far removed from an employment contract, terminable on notice, of the type in issue in the present case.
Nonetheless two members of the Court of Appeal, Patten
and Toulson LJJ, conducted a detailed analysis of the
fundamental principles applicable to the identification of
the measure of damages arising from a repudiatory
breach, starting with Livingstone v Rawyards Coal Company (1880) 5 App Cas 25 and reviewing a series of subsequent Court of Appeal decisions, including in particular
Abrahams v Herbert Reiach [1922] 1 KB 477, Lavarack v
Woods of Colchester Ltd [1967] 1 QB 278 and Cantor
Fitzgerald International v Horkulak [2004] EWCA Civ
1287, [2004] IRLR 942 and The ‘World Navigator’ [1991]
2 Lloyd’s Rep 23.

97 Patten
LJ concluded his analysis, at paragraph 79, as
follows:
‘The court, in my view, has to conduct a factual
inquiry as to how the contract would have been per-

dom, because it will in general be constrained by the economic consequences of unfair dismissal. Indeed, Mr
Tomlinson’s submission was that, if the counter-factual
analysis was carried out in the present case in accordance with the principles laid down by Patten LJ in the
BMI Baby case, it would lead to the conclusion that the
trust would not have terminated Mr Smith’s contract at
all, if unable to dismiss him on disciplinary grounds, precisely because of the statutory liability to make compensation for unfair dismissal which would then probably
have arisen.

102 Iisconsider
that the second difficulty with this submission
that it would import into the counter-factual analysis
of damages for breach of an employment contract precisely those statutory rights (not to be unfairly dismissed)
compensation for the breach of which is prohibited in
purely contractual cases by the Johnson exclusion: see
Edwards v Chesterfield Royal Hospital NHS Foundation
Trust [2012] IRLR 129. In that case, the employment contract in question contained provision as to the manner in
which disciplinary proceedings were to be conducted
against the employee, broadly similar to those conferred
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by statute on employees generally. Although a breach of
those contractual provisions was recognised by the
Supreme Court as a breach of contract, it did not sound
in damages, and the employee was limited to loss of earnings during his contractual notice period.

Smith v Trafford Housing Trust: Mr Justice Briggs

case in breach of contract was well-founded, the trust
might find a way to reinstate him. I was however told by
Mr Short, again on instructions, that there is no such
prospect.

103 There
is real force in Mr Tomlinson’s submission that, in
the real world, the trust might well not have dismissed
Mr Smith, had it decided that it had no disciplinary
power to do so, either by forcing him to accept a more
junior post at a reduced salary, or by requiring him to
leave after 12 weeks’ notice. Nonetheless, if the economic
constraint on the trust taking that course consisted only
of its perception of its potential liability for unfair dismissal, to allow that analysis into a purely contractual
assessment would, it seems to me, clearly offend against
the Johnson exclusionary principle. It would in particular require the court to conduct that sort of detailed
analysis of unfairness which Parliament has entrusted
to the jurisdiction of the employment tribunal, which is
precisely the type of exercise by the court which, under
that exclusionary principle, it has been concluded that
Parliament intended to prohibit.

104 Iffactual
a fear of unfair dismissal is excluded from the counteranalysis, I cannot envisage any reason why the
trust, concerned to comply purely with its contract with
Mr Smith, would have done otherwise than to give him
12 weeks’ notice, and then offered him a more junior but
different job thereafter. That is what the trust wished to
do, not only in order to give effect to its misguided perception that Mr Smith had conducted himself in a manner contrary to the code of conduct and the equal opportunities policy, but also to send out a message to all its
employees not to use Facebook in the manner adopted by
Mr Smith, and to distance itself from any risk of association with Mr Smith’s views about gay marriage in
church. Unless constrained by the employment legislation to do otherwise, I conclude that, even applying the
counter-factual analysis developed in the BMI Baby case,
the trust would nonetheless have done what in fact it did,
but upon 12 weeks’ notice.
110.1, 171, 179

105 Conclusion
It follows that the correct measure of damages is indeed
the very small difference between Mr Smith’s contractual salary, and the amount actually paid to him during
the 12 weeks following his assumption of his new, but
reduced, role. Counsel are agreed that the mathematical
calculations arising from the identification of that measure of damages need not concern the court, since they
can be agreed, no doubt in a very modest sum.

106 Iofmust
admit to real disquiet about the financial outcome
this case. Mr Smith was taken to task for doing nothing wrong, suspended and subjected to a disciplinary procedure which wrongly found him guilty of gross misconduct, and then demoted to a non-managerial post with an
eventual 40% reduction in salary. The breach of contract
which the trust thereby committed was serious and repudiatory. A conclusion that his damages are limited to less
than £100 leaves the uncomfortable feeling that justice
has not been done to him in the circumstances. All that
can be said is that, had he applied in time, there is every
reason to suppose that the employment tribunal would
have been able (if it thought fit) to award him substantial compensation for the unfair way in which I consider
that he was treated. If, about which I can make no finding of fact (since I was merely informed about it on counsel’s instructions), financial stringency made it practically impossible for Mr Smith to bring proceedings in the
employment tribunal in time, then the injustice he has
suffered, although very real, is unfortunately something
which this court is unable to alleviate by an award of substantial damages.

107 Mr Tomlinson expressed the hope that, if Mr Smith’s
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EWEIDA v UNITED KINGDOM
Before the European Court of Human Rights
Application Nos 48420/10, 59842/10, 51671/10 and 36516/10
The President, Judge Thór Björgvinsson; Judges Bratza, Garlicki,
Hirvelä, Kalaydjieva, Vučinić, De Gaetano: 15 January 2013
(2013) 57 E.H.R.R. 8
Christianity; Employees' rights; Freedom to manifest one's religious belief;
Jewellery; Religious discrimination; Restrictions
H1

The first applicant was a practising Coptic Christian and worked for British
Airways (BA). Staff that had contact with customers were required to wear a
uniform and any accessory or clothing required for mandatory religious reasons
had to be covered by the uniform unless approval had been obtained. Staff that
breached the rules were asked to remove the offending item or to return home to
change clothes and the time spent in doing so was deducted from their wages. Items
of clothing considered to be mandatory in certain religions and which could not
be concealed under the uniform included turbans and bracelets worn by male Sikhs
and hijabs worn by female Muslim staff. The first applicant wore a cross at work
concealed under her clothing, but on 20 May 2006 decided to wear the cross openly
as a sign of her commitment to her faith, whereupon she was asked by her manager
to remove the cross or conceal it under her uniform, which she reluctantly agreed
to do. On 7 August 2006, she again wore the cross visibly, and reluctantly removed
it after being warned by her manager. On 20 September 2006 she wore the cross
openly to work, refused to comply with her manager’s request to remove or conceal
it and was sent home without pay. In October 2006 she refused an offer of
administrative work without customer contact.
H2
From 19 January 2007 BA adopted a new policy permitting the display of
religious symbols where authorised. The first applicant returned to work in February
2007 with permission to wear her cross. BA refused to compensate her for her loss
of earnings during the period when she had chosen not to come to work. On 15
December 2006 the first applicant lodged a claim with the Employment Tribunal
for indirect discrimination and breach of her right to manifest her religion. Her
claim was rejected on the basis that the visible wearing of a cross was not a
mandatory requirement of the Christian faith but was her personal choice. There
was no evidence that other employees had made a similar request and refused to
work and she had failed to establish that the uniform policy had put Christians
generally at a disadvantage, which was a core element of an indirect discrimination
claim.
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The first applicant’s appeal to the Employment Appeal Tribunal was dismissed
on 20 November 2008 as she had failed to establish evidence of group disadvantage.
The Court of Appeal dismissed her appeal in February 2010. The court held that,
to establish indirect discrimination, there had to be general statements which were
true about a religious group for an employer to appreciate that any particular
provision could be disadvantageous to that group. The court found that, even if
indirect discrimination could be equated with disadvantage to a single individual’s
wish to manifest her faith in a particular way, the rule was a proportionate means
of achieving a legitimate aim and the Court’s case law under art.9 did not assist
the first applicant. In May 2006 the Supreme Court refused the first applicant leave
to appeal.
The second applicant was a Christian, had worn a cross visibly since 1971 and
believed that its removal was a violation of her faith. She was employed by the
Royal Devon and Exeter NHS Foundation Trust. The hospital’s uniform policy
stated that jewellery had to be discreet and kept to a minimum to avoid the risk of
cross-infection, and excluded necklaces. Clothes or jewellery for religious or
cultural reasons required approval. Another Christian nurse had been asked to
remove her cross; two Sikh nurses had been refused permission to wear a bangle
or kirpan and had complied. Two female Muslim doctors had been permitted to
wear close-fitting “sports” hijabs.
In June 2007 new uniforms were introduced, which included, for the first time,
a V-neck tunic for nurses. In June 2009 the second applicant was asked to remove
her necklace, and her request for approval to wear it was refused on the ground
that it could cause injury. She proposed to wear a cross with magnetic catches, but
this was also refused on the basis that the cross could be a risk to health and safety
since it could come into contact with open wounds. The health authority suggested
that she could secure her cross and chain to the lanyard which held her identity
badge, but she rejected this suggestion because nurses were required to remove
the lanyard when performing close clinical duties. In November 2009 the second
applicant was moved to a non-nursing temporary position and she applied to the
Employment Tribunal claiming direct and indirect discrimination on religious
grounds. In May 2010 the tribunal held that there was no direct discrimination as
the policy was based on health-and-safety grounds. There was no evidence of
indirect discrimination, as no one other than the second applicant had been put at
a disadvantage, and the hospital’s responses had been proportionate. The applicant
was advised that, in light of the Court of Appeal’s judgment in the first applicant’s
case, an appeal had no prospect of success.
The third applicant was a Christian and believed that same-sex marriages were
contrary to God’s law. In 2002, she was employed by the London Borough of
Islington as a registrar of births, deaths and marriages. In 2004 the Civil Partnership
Act came into force and provided for the legal registration of civil partnerships
between persons of the same sex. All existing registrars of births, deaths and
marriages were designated by Islington as civil partnership registrars. Other local
authorities allowed registrars with a sincerely held religious objection to civil
partnerships to opt out of designation as civil partnership registrars. Islington had
a “Dignity for All” equality and diversity policy which required its employees to
promote its values, including the equal provision of services to customers.
The third applicant avoided conducting civil partnership ceremonies by
exchanging work with colleagues, but two colleagues complained that her conduct
(2013) 57 E.H.R.R., Part 2 © 2013 Thomson Reuters (Professional) UK Limited
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was discriminatory in March 2006. Following a preliminary investigation in May
2007 a formal disciplinary complaint was brought against the third applicant. A
disciplinary hearing took place on 16 August 2007, and the third applicant was
asked to sign a new job description requiring her to conduct signings of the civil
partnership register and other administrative work in connection with civil
partnerships, but with no requirement to conduct ceremonies.
The third applicant complained to the Employment Tribunal of direct and indirect
discrimination on the grounds of religion or belief and harassment and on 3 July
2008 the tribunal upheld the complaints. The local authority appealed and the
Employment Appeal Tribunal reversed the decision, finding that the local authority’s
treatment of the third applicant had been a proportionate means of achieving the
legitimate aim of providing the registrar service on a non-discriminatory basis.
The Court of Appeal upheld the Employment Appeal Tribunal’s conclusions,
stating that the Dignity for All policy pursued a laudable aim, the applicant’s refusal
to conduct civil partnerships was offensive to at least two of her gay colleagues,
and was based on her view of marriage, which was not a core part of her religion.
The applicant’s application for leave to appeal to the Supreme Court was refused.
The fourth applicant was a Christian and believed that the Bible states that
homosexual activity is sinful and that he should not do anything which directly
endorsed it. He was a counsellor for Relate, which provides sex therapy and
relationship counselling services. In October 2007 the fourth applicant confirmed
that he had difficulty reconciling working with couples on same-sex sexual practices
and his religious beliefs, although he was willing to provide (and had in fact
provided) relationship counselling to homosexuals. After discussion with Relate’s
General Manager on 7 January 2008 the applicant agreed to undertake psycho-sexual
therapy with same-sex couples on the basis that if any problems arose he would
address it with his supervisor. This was interpreted as an undertaking to comply
with Relate’s policies. His supervisor contacted the General Manager to state that
the applicant was either confused or dishonest over the issue of same-sex
psycho-sexual therapy. On 18 March 2008 he was dismissed for undertaking to
comply with Relate’s policies and provide sexual counselling to same-sex couples
without having any intention of doing so. The fourth applicant’s appeal was rejected.
The fourth applicant lodged a claim of direct and indirect discrimination and
unfair and wrongful dismissal with the Employment Tribunal. The tribunal found
that he had not been dismissed because of his faith but because of the belief that
he would not comply with Relate’s policies; his dismissal had been a proportionate
means of achieving a legitimate aim, and was justified as Relate could not be sure
that the fourth applicant could provide the counselling required because of his
genuinely-held religious beliefs. The fourth applicant’s appeal was rejected. The
Employment Appeal Tribunal held that Relate was entitled to refuse to
accommodate views which contradicted its fundamental declared principles. The
fourth applicant’s application for leave to appeal against the decision was refused
by the Court of Appeal.
Held:
(1) unanimously to join the applications;
(2) unanimously that the second applicant’s compliant about direct
discrimination was inadmissible and the remainder of all four applications
admissible;
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(3) by five votes to two that there had been a violation of art.9 in respect of the
first applicant and that it was not necessary to examine separately her
complaint under art.14 take in conjunction with art.9;
(4) unanimously that there had not been a violation of art.9 taken alone or in
conjunction with art.14 in respect of the second applicant;
(5) by five votes to two that there had not been a violation of art.14 taken in
conjunction with art.9 in respect of the third applicant;
(6) unanimously that there had not been a violation of art.9 taken alone or in
conjunction with art.14 in respect of the fourth applicant;
(7) by five votes to two that the respondent State pay the first applicant a sum
in respect of non-pecuniary damage, costs and expenses; and
(8) unanimously dismissed the remainder of the applicants’ claim for just
satisfaction.
Sanction as a result of manifesting religious beliefs (arts 9 and 14)
H12

(a) The second applicant had grounds upon which to challenge the findings of
the Employment Tribunal before the Employment Appeal Tribunal and had failed
to do so, rendering that part of the application inadmissible for failure to exhaust
domestic remedies. The second applicant did not have an effective domestic remedy
in respect of her principal complaint under art.9 in view of the Court of Appeal’s
finding that art.9 was inapplicable, and it had not been established that, had the
second applicant appealed the decision, the courts would have reached a different
conclusion on this point. This part of the complaint was admissible. [55]–[57]
H13
(b) The first applicant’s behaviour was a manifestation of her religion and BA’s
refusal to allow the first applicant to remain in her post while visibly wearing a
cross amounted to an interference with that right. The United Kingdom did not
have legal provisions specifically regulating the wearing of religious symbols and
clothing in the workplace. The first applicant had invoked art.9 before the Court
of Appeal and the legitimacy of the uniform code and the proportionality of the
measures taken were examined in detail by the domestic courts and tribunals. The
lack of specific protection under domestic law did not mean that the applicant’s
rights under art.9 were insufficiently protected. [89]–[92]
H14
(c) The national authorities had a margin of appreciation when considering the
proportionality of the measures taken by a private company in respect of its
employees, but a fair balance had not been struck in the present case. BA’s aim of
projecting a certain corporate image was legitimate but was given too much weight
by the domestic courts. The first applicant’s cross was discreet and was unlikely
to have had a negative impact on BA’s image as illustrated by the fact that the
company subsequently amended the uniform code in this regard. The domestic
authorities had failed to protect the first applicant’s right to manifest her religion
in breach of art.9. [94]–[95]
H15
(d) The second applicant’s determination to wear her cross and chain to work
was a manifestation of her religious belief and the refusal by the health authority
to allow her to remain in her nursing post while doing so was an interference with
that right. The aim of the restriction was the protection of health and safety and
was of greater magnitude than that which applied in respect of the first applicant.
The domestic authorities were in a better place to make decisions about clinical
safety than an international court that had heard no direct evidence and were given
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a wide margin of appreciation. The measures in issue were not disproportionate
and the interference was necessary. There had not been a violation of art.9 or art.14.
[97]–[101]
H16
(e) The third applicant’s objection to participating in same-sex civil partnerships
was motivated by her religious beliefs and fell within art.9 and art.14. The
requirement that all registrars were designated as civil partnership registrars had
a particularly detrimental impact on the third applicant because of her religious
beliefs and the fact that ultimately she lost her job. However, the local authority
pursued the legitimate aim of providing a service which was effective and promoted
equal opportunities and non-discrimination. National authorities had a wide margin
of appreciation when balancing competing Convention rights which was not
exceeded by rejecting the applicant’s claim. There had not been a violation of art.14
taken in conjunction with art.9. [103]–[106]
H17
(f) The fourth applicant’s refusal to undertake to counsel homosexual couples
was motivated by his orthodox Christian beliefs and constituted a manifestation
of his religion. The Court took into account the severe impact on the applicant.
Another factor to be weighed (but which was not to be determinative) was that the
applicant voluntarily enrolled on the psycho-sexual counselling programme,
knowing that it would not be possible to filter clients on the grounds of sexual
orientation. The most important factor in assessing whether a fair balance had been
struck between the competing interests was the fact that the employer’s actions
were aimed at providing a service without discrimination. The state authorities had
a wide margin of appreciation in deciding where to strike the balance between the
applicant’s rights to manifest his religious belief and the employer’s interest in
securing the rights of others. The margin of appreciation was not exceeded in the
present case. The refusal by the domestic courts to uphold the fourth applicant’s
complaints did not violate art.9 taken alone or in conjunction with art.14.
[108]–[110]
H18 Ms A. Sornarajah (agent), Mr J. Eadie QC, Mr D. Squires (counsel), Ms S. Lehrer,
Mr H. Leslie, Mr W Ford (advisers) for the Government; Mr J. Dingemans QC,
Ms S. Moore (counsel), Mr T. Ellis (solicitor), Mr G. Puppinck (adviser) for the
first applicant; Ms D. Rose QC, Mr B. Jaffey, Mr C. McCrudden (counsel), Mr M.
Jones, Mr S. Webster (advisers) for the third applicant; Mr P. Diamond, Mr P.
Coleman, Mr P. Hmelik (counsel), Ms A. Williams, Mr A. Marsh (advisers) for the
second and fourth applicants.
H19 The following cases are referred to in the Court’s judgment:
Arrowsmith v United Kingdom (1981) 3 E.H.R.R. 218
Bayatyan v Armenia (2012) 54 E.H.R.R. 15
Burden v United Kingdom (2008) 47 E.H.R.R. 38
Carson v United Kingdom (2010) 51 E.H.R.R. 13
Cyprus v Turkey (2002) 35 E.H.R.R. 30
D v Ireland (2006) 43 E.H.R.R. SE16
DH v Czech Republic (2008) 47 E.H.R.R. 3
Dogru v France (2009) 49 E.H.R.R. 8
Evans v United Kingdom (2008) 46 E.H.R.R. 34
Hasan v Bulgaria (2002) 34 E.H.R.R. 55
Jakóbski v Poland (2012) 55 E.H.R.R. 8
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Karner v Austria (2004) 38 E.H.R.R. 24
Kokkinakis v Greece (1994) 17 E.H.R.R. 397
Kosteski v Macedonia (2007) 45 E.H.R.R. 31
Lautsi v Italy (2012) 54 E.H.R.R. 3
Leela Förderkreis eV v Germany (2009) 49 E.H.R.R. 5
Manoussakis v Greece (1997) 23 E.H.R.R. 387
Moscow Branch of the Salvation Army v Russia (2007) 44 E.H.R.R. 46
Otto-Preminger Institut v Austria (1995) 19 E.H.R.R. 34
Palomo Sánchez v Spain (2012) 54 E.H.R.R. 24
Refah Partisi (Welfare Party) v Turkey (2002) 35 E.H.R.R. 3
Şahin v Turkey (2007) 44 E.H.R.R. 5
Selmouni v France (2000) 29 E.H.R.R. 403
Smith v United Kingdom (2000) 29 E.H.R.R. 493
Stedman v United Kingdom (1997) 23 E.H.R.R. CD168
Thlimmenos v Greece (2001) 31 E.H.R.R. 15
Vogt v Germany (1996) 21 E.H.R.R. 205
Young v United Kingdom (1982) 4 E.H.R.R. 38
97 Members of the Gldani Congregation of Jehovah’s Witnesses v Georgia (2008)
46 E.H.R.R. 30
C v United Kingdom (10358/83) 15 December 1983
Konttinen v Finland (24949/94) 3 December 1996
Jewish Liturgical Association Cha’are Shalom Ve Tsedek v France (27417/95) 27
June 2000
Zaoui v Switzerland (41615/98) 18 January 2001
Dahlab v Switzerland (42393/98) 15 February 2001
Pichon v France (49853/99) 2 October 2001
Runkee v United Kingdom (42949/98 and 53134/99) 10 May 2007
Skugar v Russia (40010/04) 3 December 2009
Sejdić v Bosnia and Herzegovina (27996/06 and 34836/06) 22 December 2009
Arslan v Turkey (41135/98) 23 February 2010
Fox v United Kingdom (61319/09) 20 March 2012
H20 The following domestic cases are referred to in the Court’s judgment:
Ansonia Board of Education v Philbrook 479 U.S. 60 (1986)
Bhinder v Canadian National Railway Co (1985) 2 S.C.R. 561
B(R) v Children’s Aid Society of Metropolitan Toronto (1995) 1 S.C.R. 315
Eweida v British Airways Plc [2010] EWCA Civ 80; [2010] I.C.R. 890
Ladele v Islington LBC [2009] EWCA Civ 1357; [2010] 1 W.L.R. 955
Multani v Commission scolaire Marguerite-Bourgeoys (2006) 1 S.C.R. 256
R. v Big M Drug Mart Ltd (1985) 1 S.C.R. 295
R. (on the application of Begum) v Denbigh High School Governors [2006] UKHL
15; [2007] 1 A.C. 100; [2006] 2 W.L.R. 719
R. (on the application of Watkins-Singh) v Aberdare Girls’ High School Governors
[2008] EWHC 1865 (Admin)
R. (on the application of Williamson) v Secretary of State for Education and
Employment [2005] UKHL 15; [2005] 2 A.C. 246; [2005] 2 W.L.R. 590
Syndicat Northcrest v Amselem (2004) 2 S.C.R. 551
Tenafly Eruv Association v Borough of Tenafly 309 F.3d 144, 157 (3rd Cir. 2002)
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United States v Board of Education for School District of Philadelphia 911 F.2d
882 at 886 (3rd Cir. 1990)
Webb v City of Philadelphia 562 F.3d 256 (3rd Cir. 2009)
THE FACTS
I. The circumstances of the case
7

The first applicant, Ms Eweida, was born in 1951 and lives in Twickenham. The
second applicant, Ms Chaplin, was born in 1955 and lives in Exeter. The third
applicant, Ms Ladele, was born in 1960 and lives in London. The fourth applicant,
Mr McFarlane, was born in 1961 and lives in Bristol.
8
The facts of the case, as submitted by the parties, may be summarised as follows.
A. Ms Eweida
9

The first applicant, who spent the first 18 years of her life in Egypt, is a practising
Coptic Christian. From 1999 she worked as a member of the check-in staff for
British Airways Plc, a private company.
10
British Airways required all their staff in contact with the public to wear a
uniform. Until 2004 the uniform for women included a high-necked blouse. In
2004 British Airways introduced a new uniform, which included an open-necked
blouse for women, to be worn with a cravat that could be tucked in or tied loosely
at the neck. A wearer guide was produced, which set out detailed rules about every
aspect of the uniform. It included the following passage, in a section entitled
“Female Accessories”:
“Any accessory or clothing item that the employee is required to have for
mandatory religious reasons should at all times be covered up by the uniform.
If however this is impossible to do given the nature of the item and the way
it is to be worn, then approval is required through local management as to the
suitability of the design to ensure compliance with the uniform standards,
unless such approval is already contained in the uniform guidelines. … NB
No other items are acceptable to be worn with the uniform. You will be
required to remove any item of jewellery that does not conform to the above
regulations.”
11

When an employee reported for work wearing an item which did not comply
with the uniform code, it was British Airways’ practice to ask the employee to
remove the item in question or, if necessary, to return home to change clothes. The
time spent by the employee in putting right the uniform would be deducted from
his or her wages. Of the items of clothing considered by British Airways to be
mandatory in certain religions and which could not be concealed under the uniform,
authorisation was given to male Sikh employees to wear a dark blue or white turban
and to display the Sikh bracelet in summer if they obtained authorisation to wear
a short-sleeved shirt. Female Muslim ground staff members were authorised to
wear hijab (headscarves) in British Airways-approved colours.
12
Until 20 May 2006 Ms Eweida wore a cross at work, concealed under her
clothing. On 20 May 2006 she decided to start wearing the cross openly, as a sign
of her commitment to her faith. When she arrived at work that day her manager
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13

14

15

16

asked her to remove the cross and chain or conceal them under the cravat. Ms
Eweida initially refused, but eventually agreed to comply with the instruction after
discussing the matter with a senior manager. On 7 August 2006 Ms Eweida again
attended work with the cross visible and again agreed to comply with the uniform
code only reluctantly, having been warned that if she refused she would be sent
home unpaid. On 20 September 2006 she refused to conceal or remove the cross
and was sent home without pay until such time as she chose to comply with her
contractual obligation to follow the uniform code. On 23 October 2006 she was
offered administrative work without customer contact, which would not have
required her to wear a uniform, but she rejected this offer.
In mid-October 2006 a number of newspaper articles appeared about Ms Eweida’s
case which were critical of British Airways. On 24 November 2006 British Airways
announced a review of its uniform policy as regards the wearing of visible religious
symbols. Following consultation with staff members and trade union representatives,
it was decided on 19 January 2007 to adopt a new policy. With effect from 1
February 2007, the display of religious and charity symbols was permitted where
authorised. Certain symbols, such as the cross and the star of David, were given
immediate authorisation. Ms Eweida returned to work on 3 February 2007, with
permission to wear the cross in accordance with the new policy. However, British
Airways refused to compensate her for the earnings lost during the period when
she had chosen not to come to work.
Ms Eweida lodged a claim with the Employment Tribunal on 15 December
2006, claiming, inter alia, damages for indirect discrimination contrary to reg.3 of
the Employment Equality (Religion and Belief) Regulations 2003 (the 2003
Regulations)1 and complaining also of a breach of her right to manifest her religion
contrary to art.9 of the Convention. The Employment Tribunal rejected Ms Eweida’s
claim. It found that the visible wearing of a cross was not a mandatory requirement
of the Christian faith, but Ms Eweida’s personal choice. There was no evidence
that any other employee, in a uniformed workforce numbering some 30,000, had
ever made such a request or demand, much less refused to work if it was not met.
It followed that the applicant had failed to establish that the uniform policy had
put Christians generally at a disadvantage, as was necessary in order to establish
a claim of indirect discrimination.
Ms Eweida appealed to the Employment Appeal Tribunal, which dismissed the
appeal on 20 November 2008. The Employment Appeal Tribunal held that it was
not necessary for Ms Eweida to show that other Christians had complained about
the uniform policy, since a person could be put at a particular disadvantage within
the meaning of reg.3(1) of the 2003 Regulations even if he or she complied,
unwillingly, with the restrictions on visible religious symbols. Nevertheless, the
Employment Appeal Tribunal concluded that the concept of indirect discrimination
implied discrimination against a defined group and that the applicant had not
established evidence of group disadvantage.
Ms Eweida appealed to the Court of Appeal, which dismissed the appeal on 12
February 2010. It was argued on her behalf that the Employment Tribunal and
Employment Appeal Tribunal had erred in law and that all that was needed to
establish indirect discrimination was evidence of disadvantage to a single individual.
The Court of Appeal rejected this argument, which it did not consider to be
1

See [41] below.
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supported by the construction of the 2003 Regulations. It endorsed the approach
of the Employment Appeal Tribunal, when it held that
“in order for indirect discrimination to be established, it must be possible to
make some general statements which would be true about a religious group
such that an employer ought reasonably to be able to appreciate that any
particular provision may have a disparate adverse impact on the group”.
Moreover, even if Ms Eweida’s legal argument were correct, and indirect
discrimination could be equated with disadvantage to a single individual arising
out of her wish to manifest her faith in a particular way, the Employment Tribunal’s
findings of fact showed the rule to have been a proportionate means of achieving
a legitimate aim. For some seven years no one, including Ms Eweida, had
complained about the rule and once the issue was raised it was conscientiously
addressed. In the interim, British Airways had offered to move the applicant without
loss of pay to work involving no public contact, but the applicant had chosen to
reject this offer and instead to stay away from work and claim her pay as
compensation. In addition, the Court of Appeal did not consider that this Court’s
case law under art.9 of the Convention would assist Ms Eweida. It referred to the
judgment of the House of Lords in R. (on the application of Begum) v Denbigh
High School Governors,2 where Lord Bingham analysed the case law of the Court
and Commission and concluded:
“The Strasbourg institutions have not been at all ready to find an interference
with the right to manifest religious belief in practice or observance where a
person has voluntarily accepted an employment or role which does not
accommodate that practice or observance and there are other means open to
the person to practise or observe his or her religion without undue hardship
or inconvenience.”
17

On 26 May 2010 the Supreme Court refused Ms Eweida leave to appeal.
B. Ms Chaplin

18

The second applicant is also a practising Christian. She has worn a cross visibly
on a chain around her neck since her confirmation in 1971, as an expression of her
belief. She believes that to remove the cross would be a violation of her faith.
19
Ms Chaplin qualified as a nurse in 1981 and was employed by the Royal Devon
and Exeter NHS Foundation Trust, a state hospital, from April 1989 to July 2010,
with an exceptional employment history. At the time of the events in question she
worked on a geriatric ward. The hospital had a uniform policy, based on guidance
from the Department of Health. The hospital’s uniform policy provided in para.5.1.5
that “[i]f worn, jewellery must be discreet” and in para.5.3.6:
“5.3.6 To minimise the risk of cross infection will be [sic] keep jewellery to
a minimum (see 5.1.11). That is:
One plain smooth ring which will not hinder hand hygiene,
One pair of plain discreet earrings.

2

R. (on the application of Begum) v Denbigh High School Governors [2006] UKHL 15; [2007] 1 A.C. 100; [2006]
2 W.L.R. 719.
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No necklaces will be worn to reduce the risk of injury when
handling patients.
Facial piercing if present should be removed or covered.”

Paragraph 5.1.11 provided:
“Any member of staff who wishes to wear particular types of clothes or
jewellery for religious or cultural reasons must raise this with their line
manager who will not unreasonably withhold approval.”
There was evidence before the Employment Tribunal that, on health-and-safety
grounds, another Christian nurse had been requested to remove a cross and chain
and two Sikh nurses had been informed that they could not wear a bangle or kirpan,
and that they had complied with these instructions. Two female Muslim doctors
were given permission to wear close-fitting “sports” hijab, resembling a balaclava
helmet.
20
In June 2007 new uniforms were introduced at the hospital, which for the first
time included a V-necked tunic for nurses. In June 2009 Ms Chaplin’s manager
requested her to remove her “necklace”. Ms Chaplin insisted that the cross was a
religious symbol and sought approval to wear it. This was refused, on the ground
that the chain and cross might cause injury if an elderly patient pulled on it. Ms
Chaplin then proposed wearing the cross on a chain secured with magnetic catches,
which would immediately break apart if pulled by a patient. However, the health
authority rejected this on the ground that the cross itself would still create a risk
to health and safety if it were able to swing free; for example, it could come into
contact with open wounds. Finally, it was suggested that she could secure her cross
and chain to the lanyard which held her identity badge. All staff were required to
wear an identity badge clipped to a pocket or on a lanyard. However, they were
also required to remove the badge and lanyard when performing close clinical
duties and, for this reason, the applicant rejected this suggestion also. In November
2009 Ms Chaplin was moved to a non-nursing temporary position which ceased
to exist in July 2010.
21
She applied to the Employment Tribunal in November 2009, complaining of
both direct and indirect discrimination on religious grounds. In its judgment of 21
May 2010, the Employment Tribunal held that there was no direct discrimination,
since the hospital’s stance was based on health and safety rather than religious
grounds. As regards the complaint of indirect discrimination, it held that there was
no evidence that “persons”, other than the applicant, had been put at particular
disadvantage. Moreover, the hospital’s response to Ms Chaplin’s request to wear
the crucifix visibly had been proportionate.
22
The applicant was advised that, in the light of the Court of Appeal’s judgment
in the Ms Eweida’s case, an appeal on points of law to the Employment Appeal
Tribunal would have no prospect of success.
C. Ms Ladele
23

The third applicant is a Christian. She holds the view that marriage is the union
of one man and one woman for life, and sincerely believes that same-sex civil
partnerships are contrary to God’s law.
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Ms Ladele was employed by the London Borough of Islington, a local public
authority, from 1992. Islington had a “Dignity for All” equality and diversity policy,
which stated inter alia:
“Islington is proud of its diversity and the council will challenge discrimination
in all its forms. ‘Dignity for all’ should be the experience of Islington staff,
residents and service users, regardless of the age, gender, disability, faith,
race, sexuality, nationality, income or health status. …
The council will promote community cohesion and equality for all groups but
will especially target discrimination based on age, disability, gender, race,
religion and sexuality. …
In general, Islington will:
(a) Promote community cohesion by promoting shared community values
and understanding, underpinned by equality, respect and dignity for
all. …
It is the council’s policy that everyone should be treated fairly and without
discrimination. Islington aims to ensure that:
• Staff experience fairness and equity of treatment in the workplace
• Customers receive fair and equal access to council services
• Staff and customers are treated with dignity and respect
The council will actively remove discriminatory barriers that can prevent
people from obtaining the employment opportunities and services to which
they are entitled. The council will not tolerate processes, attitudes and
behaviour that amount to discrimination, including harassment, victimisation
and bullying through prejudice, ignorance, thoughtlessness and stereotyping.
…
All employees are expected to promote these values at all times and to work
within the policy. Employees found to be in breach of this policy may face
disciplinary action.”

25

In 2002 Ms Ladele became a registrar of births, deaths and marriages. Although
she was paid by the local authority and had a duty to abide by its policies, she was
not employed by it but instead held office under the aegis of the Registrar General.
The Civil Partnership Act 2004 came into force in the United Kingdom on 5
December 2005. The Act provided for the legal registration of civil partnerships
between two people of the same sex, and accorded to them rights and obligations
equivalent to those of a married couple. In December 2005 Islington decided to
designate all existing registrars of births, deaths and marriages as civil partnership
registrars. It was not required to do this; the legislation simply required it to ensure
that there was a sufficient number of civil partnership registrars for the area to
carry out that function. Some other UK local authorities took a different approach,
and allowed registrars with a sincerely held religious objection to the formation of
civil partnerships to opt out of designation as civil partnership registrars.
26
Initially, Ms Ladele was permitted to make informal arrangements with
colleagues to exchange work so that she did not have to conduct civil partnership
ceremonies. In March 2006, however, two colleagues complained that her refusal
to carry out such duties was discriminatory. In a letter dated 1 April 2006 Ms Ladele
was informed that, in the view of the local authority, refusing to conduct civil
partnerships could put her in breach of the Code of Conduct and the equality policy.
She was requested to confirm in writing that she would henceforth officiate at civil
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partnership ceremonies. The third applicant refused to agree, and requested that
the local authority make arrangements to accommodate her beliefs. By May 2007
the atmosphere in the office had deteriorated. Ms Ladele’s refusal to carry out civil
partnerships was causing rota difficulties and putting a burden on others and there
had been complaints from homosexual colleagues that they felt victimised. In May
2007 the local authority commenced a preliminary investigation, which concluded
in July 2007 with a recommendation that a formal disciplinary complaint be brought
against Ms Ladele that, by refusing to carry out civil partnerships on the ground
of the sexual orientation of the parties, she had failed to comply with the local
authority’s Code of Conduct and equality and diversity policy. A disciplinary
hearing took place on 16 August 2007. Following the hearing, Ms Ladele was
asked to sign a new job description requiring her to carry out straightforward
signings of the civil partnership register and administrative work in connection
with civil partnerships, but with no requirement to conduct ceremonies.
27
Ms Ladele made an application to the Employment Tribunal, complaining of
direct and indirect discrimination on grounds of religion or belief and harassment.
On 1 December 2007 the Statistics and Registration Act 2007 came into force and,
instead of remaining an office holder employed by the Registrar General, Ms Ladele
became an employee of the local authority, which now had the power to dismiss
her. It was advanced before the Employment Tribunal that if the applicant lost the
proceedings, it was likely that she would be dismissed.
28
On 3 July 2008, the tribunal upheld the complaints of direct and indirect religious
discrimination, and harassment, holding that the local authority had
“placed a greater value on the rights of the lesbian, gay, bisexual and
transsexual community than it placed on the rights of [Ms Ladele] as one
holding an orthodox Christian belief”.
The local authority appealed to the Employment Appeal Tribunal, which on
19 December 2008 reversed the decision of the Employment Tribunal. It held that
the local authority’s treatment of Ms Ladele had been a proportionate means of
achieving a legitimate aim, namely providing the registrar service on a
non-discriminatory basis.
29
The decision of the Employment Appeal Tribunal was appealed to the Court of
Appeal, which on 15 December 2009 upheld the Employment Appeal Tribunal’s
conclusions. It stated, at [52]:
“The fact that Ms Ladele’s refusal to perform civil partnerships was based on
her religious view of marriage could not justify the conclusion that Islington
should not be allowed to implement its aim to the full, namely that all registrars
should perform civil partnerships as part of its Dignity for All policy. Ms
Ladele was employed in a public job and was working for a public authority;
she was being required to perform a purely secular task, which was being
treated as part of her job; Ms Ladele’s refusal to perform that task involved
discriminating against gay people in the course of that job; she was being
asked to perform the task because of Islington’s Dignity for All policy, whose
laudable aim was to avoid, or at least minimise, discrimination both among
Islington’s employees, and as between Islington (and its employees) and those
in the community they served; Ms Ladele’s refusal was causing offence to at

(2013) 57 E.H.R.R., Part 2 © 2013 Thomson Reuters (Professional) UK Limited

AB 1067

(2013) 57 E.H.R.R. 8

225

least two of her gay colleagues; Ms Ladele’s objection was based on her view
of marriage, which was not a core part of her religion; and Islington’s
requirement in no way prevented her from worshipping as she wished.”
The Court of Appeal concluded that art.9 of the Convention and the Court’s case
law supported the view that Ms Ladele’s desire to have her religious views respected
should not be allowed
“to override Islington’s concern to ensure that all its registrars manifest equal
respect for the homosexual community as for the heterosexual community”.
It further noted that from the time the 2007 Regulations3 came into force, once Ms
Ladele was designated a Civil Partnership Registrar, Islington was not merely
entitled, but obliged, to require her to perform civil partnerships.
30
The applicant’s application for leave to appeal to the Supreme Court was refused
on 4 March 2010.
D. Mr McFarlane
31

The fourth applicant is a practising Christian, and was formerly an elder of a
large multicultural church in Bristol. He holds a deep and genuine belief that the
Bible states that homosexual activity is sinful and that he should do nothing which
directly endorses such activity.
32
Relate Avon Ltd (Relate) is part of the Relate Federation, a national private
organisation which provides a confidential sex therapy and relationship counselling
service. Relate and its counsellors are members of the British Association for
Sexual and Relationship Therapy (BASRT). That Association has a Code of Ethics
and Principles of Good Practice which Relate and its counsellors abide by.
Paragraphs 18 and 19 of the Code provide as follows:
“Recognising the right to self-determination, for example:
18. Respecting the autonomy and ultimate right to self-determination of clients
and of others with whom clients may be involved. It is not appropriate for the
therapist to impose a particular set of standards, values or ideals upon clients.
The therapist must recognise and work in ways that respect the value and
dignity of clients (and colleagues) with due regard to issues such as religion,
race, gender, age, beliefs, sexual orientation and disability.
Awareness of one’s own prejudices, for example:
19. The therapist must be aware of his or her own prejudices and avoid
discrimination, for example on grounds of religion, race, gender, age, beliefs,
sexual orientation, disability. The therapist has a responsibility to be aware
of his or her own issues of prejudice and stereotyping and particularly to
consider ways in which this may be affecting the therapeutic relationship.”
Relate also has an Equal Opportunities Policy which emphasises a positive duty
to achieve equality. Part of it reads:
“Relate Avon is committed to ensuring that no person – trustees, staff,
volunteers, counsellors and clients, receives less favourable treatment on the
basis of personal or group characteristics, such as race, colour, age, culture,
3

See [42] below.
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medical condition, sexual orientation, marital status, disability [or]
socio-economic grouping. Relate Avon is not only committed to the letter of
the law, but also to a positive policy that will achieve the objective of ensuring
equality of opportunity for all those who work at [t]he Centre (whatever their
capacity), and all our clients.”

33

Mr McFarlane worked for Relate as a counsellor from May 2003 until March
2008. He initially had some concerns about providing counselling services to
same-sex couples, but following discussions with his supervisor, he accepted that
simply counselling a homosexual couple did not involve endorsement of such a
relationship and he was therefore prepared to continue. He subsequently provided
counselling services to two lesbian couples without any problem, although in
neither case did any purely sexual issues arise.
34
In 2007 Mr McFarlane commenced Relate’s post-graduate diploma in
psycho-sexual therapy. By the autumn of that year there was a perception within
Relate that he was unwilling to work on sexual issues with homosexual couples.
In response to these concerns, Relate’s General Manager, a Mr B, met with Mr
McFarlane in October 2007. The applicant confirmed he had difficulty in reconciling
working with couples on same-sex sexual practices and his duty to follow the
teaching of the Bible. Mr B expressed concern that it would not be possible to filter
clients, to prevent Mr McFarlane from having to provide psycho-sexual therapy
to lesbian, gay or bisexual couples.
35
On 5 December 2007 Mr B received a letter from other therapists expressing
concerns that an unnamed counsellor was unwilling, on religious grounds, to work
with gay, lesbian and bisexual clients. On 12 December 2007 Mr B wrote to Mr
McFarlane stating that he understood that he had refused to work with same-sex
couples on certain issues, and that he feared that this was discriminatory and
contrary to Relate’s Equal Opportunities Policies. He asked for written confirmation
by 19 December 2007 that Mr McFarlane would continue to counsel same-sex
couples in relationship counselling and psycho-sexual therapy, failing which he
threatened disciplinary action. On 2 January 2008 Mr McFarlane responded by
confirming that he had no reservations about counselling same-sex couples. His
views on providing psycho-sexual therapy to same-sex couples were still evolving,
since he had not yet been called upon to do this type of work. Mr B interpreted
this as a refusal by Mr McFarlane to confirm that he would carry out psycho-sexual
therapy work with same-sex couples and he therefore suspended him, pending a
disciplinary investigation. At an investigatory meeting on 7 January 2008 the
applicant acknowledged that there was a conflict between his religious beliefs and
psycho-sexual therapy with same-sex couples, but said that if he were asked to do
such work, then he would do so and if any problems arose then he would speak to
his supervisor. Mr B understood by this that Mr McFarlane undertook to comply
with Relate’s policies, and he therefore halted the disciplinary investigation.
36
Following a telephone conversation with the fourth applicant, his supervisor
contacted Mr B to express deep concern. She considered that Mr McFarlane was
either confused over the issue of same-sex psycho-sexual therapy or was being
dishonest. When these concerns were put to him, Mr McFarlane stated that his
views had not changed since the earlier discussion and that any issue would be
addressed as it arose. He was called to a further disciplinary meeting on 17 March
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2008, at which he was asked whether he had changed his mind, but he simply
replied that he had nothing further to add to what he had said on 7 January 2008.
37
On 18 March 2008 Mr B dismissed Mr McFarlane summarily for gross
misconduct, having concluded that the applicant had said he would comply with
Relate’s policies and provide sexual counselling to same-sex couples without
having any intention of doing so. He could therefore not be trusted to perform his
role in compliance with the Equal Opportunities Policies. An appeal meeting took
place on 28 April. The appeal was rejected on the basis that Mr B’s lack of trust
in Mr McFarlane to comply with the relevant policies was justified.
38
Mr McFarlane lodged a claim with the Employment Tribunal, claiming, inter
alia, direct and indirect discrimination, unfair dismissal, and wrongful dismissal.
The tribunal pronounced its judgment on 5 January 2009. It found that Mr
McFarlane had not suffered direct discrimination contrary to reg.3(1)(a) of the
2003 Regulations.4 He had not been dismissed because of his faith, but because it
was believed that he would not comply with the policies which reflected Relate’s
ethos. With regard to the claim of indirect discrimination under reg.3(1)(b), the
tribunal found that Relate’s requirement that its counsellors comply with its Equal
Opportunities Policy would put an individual who shared Mr McFarlane’s religious
beliefs at a disadvantage. However, the aim of the requirement was the provision
of a full range of counselling services to all sections of the community, regardless
of sexual orientation, which was legitimate. Relate’s commitment to providing
non-discriminatory services was fundamental to its work and it was entitled to
require an unequivocal assurance from Mr McFarlane that he would provide the
full range of counselling services to the full range of clients without reservation.
He had failed to give such an assurance. Filtration of clients, although it might
work to a limited extent, would not protect clients from potential rejection by Mr
McFarlane, however tactfully he might deal with the issue. It followed that his
dismissal had been a proportionate means of achieving a legitimate aim. The
discrimination claim, therefore, failed. Finally, the tribunal rejected the claim of
unfair dismissal, finding that Relate had genuinely and reasonably lost confidence
in Mr McFarlane to the extent that it could not be sure that, if presented with
same-sex sexual issues in the course of counselling a same-sex couple, he would
provide without restraint or reservation the counselling which the couple required
because of the constraints imposed on him by his genuinely-held religious beliefs.
39
Mr McFarlane appealed to the Employment Appeal Tribunal against the tribunal’s
findings in relation to direct and indirect discrimination and unfair dismissal. On
30 November 2009 the Employment Appeal Tribunal held that the tribunal had
been correct to dismiss the claims. It rejected Mr McFarlane’s argument that it was
not legitimate to distinguish between objecting to a religious belief and objecting
to a particular act which manifested that belief, and held that such an approach was
compatible with art.9 of the Convention. It noted Relate’s arguments that the
compromise proposed by Mr McFarlane would be unacceptable as a matter of
principle because it ran
“entirely contrary to the ethos of the organisation to accept a situation in which
a counsellor could decline to deal with particular clients because he
disapproved of their conduct”,
4

See [41] below.
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and that it was not practicable to operate a system under which a counsellor could
withdraw from counselling same-sex couples if circumstances arose where he
believed that he would be endorsing sexual activity on their part. Relate was entitled
to refuse to accommodate views which contradicted its fundamental declared
principles. In such circumstances, arguments concerning the practicability of
accommodating the applicant’s views were out of place.
40
Mr McFarlane applied to the Court of Appeal for permission to appeal against
the decision of the Employment Appeal Tribunal. On 20 January 2010 the Court
of Appeal refused the application on the basis that there was no realistic prospect
of the appeal succeeding in the light of the Court of Appeal judgment of December
2009 in Ladele v Islington LBC.5 Following the refusal by the Supreme Court to
allow leave to appeal in Ladele, Mr McFarlane renewed his application for
permission to appeal. After a hearing, that application was again refused on 29
April 2010, on the basis that the present case could not sensibly be distinguished
from Ladele.
II. Relevant domestic law
41

Regulation 3 of the Employment Equality (Religion or Belief) Regulations 2003
provides:
“3. Discrimination on grounds of religion or belief
(1) For the purposes of these Regulations, a person (‘A’) discriminates against
another person (‘B’) if –
…
(b) A applies to B a provision, criterion or practice which he applies or
would apply equally to persons not of the same religion or belief as
B, but –
(i) which puts or would put persons of the same religion or belief
as B at a particular disadvantage when compared with other
persons,
(ii) which puts B at that disadvantage, and
(iii) which A cannot show to be a proportionate means of achieving
a legitimate aim.”

Regulation 2(1) provides that “religion” means any religion and “belief” means
any religious or philosophical belief.
42
Regulation 3 of the Equality Act (Sexual Orientation) Regulations 2007 provides:
“3. Discrimination on grounds of sexual orientation
(1) For the purposes of these Regulations, a person (‘A’) discriminates against
another (‘B’) if, on grounds of the sexual orientation of B or any other person
except A, A treats B less favourably than he treats or would treat others (in
cases where there is no material difference in the relevant circumstances).
…
(3) (3) For the purposes of these Regulations, a person (‘A’) discriminates
against another (‘B’) if A applies to B a provision, criterion or practice
(a) which he applies or would apply equally to persons not of B’s sexual
orientation,
5

Ladele v Islington LBC [2009] EWCA Civ 1357; [2010] 1 W.L.R. 955.
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(b) which puts persons of B’s sexual orientation at a disadvantage
compared to some or all others (where there is no material difference
in the relevant circumstances),
(c) which puts B at a disadvantage compared to some or all persons who
are not of his sexual orientation (where there is no material difference
in the relevant circumstances), and
(d) which A cannot reasonably justify by reference to matters other than
B’s sexual orientation.”
In connection with the provision of goods, services and facilities, reg.4 provides:
“(1) It is unlawful for a person (‘A’) concerned with the provision to the
public or a section of the public of goods, facilities or services to
discriminate against a person (‘B’) who seeks to obtain or to use those
goods, facilities or services—
(a) by refusing to provide B with goods, facilities or services,
(b) by refusing to provide B with goods, facilities or services of a
quality which is the same as or similar to the quality of goods,
facilities or services that A normally provides to—
(i) the public, or
(ii) a section of the public to which B belongs,
(c) by refusing to provide B with goods, facilities or services in a
manner which is the same as or similar to that in which A
normally provides goods, facilities or services to—
(i) the public, or
(ii) a section of the public to which B belongs, or
(d) by refusing to provide B with goods, facilities or services on
terms which are the same as or similar to the terms on which
A normally provides goods, facilities or services to—
(i) the public, or
(ii) a section of the public to which B belongs.
(2) Paragraph (1) applies, in particular, to—
(a) access to and use of a place which the public are permitted to
enter,
(b) accommodation in a hotel, boarding house or similar
establishment.”
Regulation 8(1) provides that it is unlawful for a public authority exercising a
function to do any act which constitutes discrimination. Regulation 30 provides
that anything done by a person in the course of his employment shall be treated as
done by the employer as well as by the person.
43
The EU Framework Directive 2007/78 for equal treatment in employment and
occupation6 underlies both of these sets of regulations. In dealing with the concept
of discrimination, it provides in art.2(2)(b) that:
“Indirect discrimination shall be taken to occur where an apparently neutral
provision, criterion or practice would put persons having a particular religion
or belief, a particular disability, a particular age, or a particular sexual
orientation at a particular disadvantage compared with other persons unless:
6

[2000] OJ L303/16.
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(i) that provision, criterion or practice is objectively justified by a
legitimate aim and the means of achieving that aim are appropriate
and necessary, or
(ii) as regards persons with a particular disability, the employer or any
person or organisation to whom this Directive applies, is obliged, under
national legislation, to take appropriate measures in line with the
principles contained in Article 5 in order to eliminate disadvantages
entailed by such provision, criterion or practice.”

44

Within the United Kingdom, domestic courts have considered the issues raised
in these applications in some detail. In particular, the House of Lords has had
occasion in two leading cases to deal with the questions relating to both the
manifestation of religious belief and the circumstances in which an interference
with art.9 will be found.
45
In R. (on the application of Williamson) v Secretary of State for Education and
Employment7 the claimants complained that the United Kingdom’s ban on corporal
punishment of children in appropriate circumstances violated their right to freedom
to manifest their religious belief under art.9 of the Convention. At [23], in
considering what amounted to a “manifestation” of belief, Lord Nicholls of
Birkenhead, with whom Lords Bingham, Brown and Walker and Lady Hale agreed,
set out some basic principles:
“[A] belief must satisfy some modest, objective minimum requirements. These
threshold requirements are implicit in article 9 of the European Convention
and comparable guarantees in other human rights instruments. The belief must
be consistent with basic standards of human dignity or integrity. Manifestation
of a religious belief, for instance, which involved subjecting others to torture
or inhuman punishment would not qualify for protection. The belief must
relate to matters more than merely trivial. It must possess an adequate degree
of seriousness and importance. As has been said, it must be a belief on a
fundamental problem. With religious belief this prerequisite is readily satisfied.
The belief must also be coherent in the sense of being intelligible and capable
of being understood. But, again, too much should not be demanded in this
regard. Typically, religion involves belief in the supernatural. It is not always
susceptible to lucid exposition or, still less, rational justification. The language
used is often the language of allegory, symbol and metaphor. Depending on
the subject matter, individuals cannot always be expected to express themselves
with cogency or precision. Nor are an individual’s beliefs fixed and static.
The beliefs of every individual are prone to change over his lifetime. Overall,
these threshold requirements should not be set at a level which would deprive
minority beliefs of the protection they are intended to have under the
Convention.”
Later, at [32], his Lordship continued:
“[I]n deciding whether … conduct constitutes manifesting a belief in practice
for the purposes of article 9 one must first identify the nature and scope of
the belief. If … the belief takes the form of a perceived obligation to act in a
7

R. (on the application of Williamson) v Secretary of State for Education and Employment [2005] UKHL 15; [2005]
2 A.C. 246; [2005] 2 W.L.R. 590.
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specific way, then, in principle, doing that act pursuant to that belief is itself
a manifestation of that belief in practice. In such cases the act is ‘intimately
linked’ to the belief, in the Strasbourg phraseology.”
46

The case of R. (Begum) v Denbigh High School Governors8 [2006] UKHL 15
concerned a claim that the claimant’s exclusion from school, due to repeated
violations of the uniform code, unjustifiably limited, inter alia, her right under art.9
of the Convention to manifest her religion and beliefs. Lord Bingham, dealing with
the question of whether there had been an interference with the claimant’s right
under art.9, said this at [23] and [24]:
“23. The Strasbourg institutions have not been at all ready to find an
interference with the right to manifest religious belief in practice or observance
where a person has voluntarily accepted an employment or role which does
not accommodate that practice or observance and there are other means open
to the person to practise or observe his or her religion without undue hardship
or inconvenience. Thus in X v Denmark (1976) 5 DR 157 a clergyman was
held to have accepted the discipline of his church when he took employment,
and his right to leave the church guaranteed his freedom of religion. His claim
under article 9 failed. … Karaduman v Turkey (1993) 74 DR 93 is a strong
case. The applicant was denied a certificate of graduation because a photograph
of her without a headscarf was required and she was unwilling for religious
reasons to be photographed without a headscarf. The Commission found (p
109) no interference with her article 9 right because (p 108) ‘by choosing to
pursue her higher education in a secular university a student submits to those
university rules, which may make the freedom of students to manifest their
religion subject to restrictions as to place and manner intended to ensure
harmonious coexistence between students of different beliefs’. In rejecting
the applicant’s claim in Konttinen v Finland (1996) 87-A DR 68 the
Commission pointed out, in para 1, page 75, that he had not been pressured
to change his religious views or prevented from manifesting his religion or
belief; having found that his working hours conflicted with his religious
convictions, he was free to relinquish his post. … In Stedman v United
Kingdom (1997) 23 EHRR CD 168 it was fatal to the applicant’s article 9
claim that she was free to resign rather than work on Sundays. The applicant
in Kalaç [v Turkey (1997) 27 E.H.R.R. 552], paras 28-29, failed because he
had, in choosing a military career, accepted of his own accord a system of
military discipline that by its nature implied the possibility of special
limitations on certain rights and freedoms, and he had been able to fulfil the
ordinary obligations of Muslim belief. In Jewish Liturgical Association
Cha’are Shalom Ve Tsedek v France (2000) 9 BHRC 27, para 81, the
applicants’ challenge to the regulation of ritual slaughter in France, which did
not satisfy their exacting religious standards, was rejected because they could
easily obtain supplies of meat, slaughtered in accordance with those standards,
from Belgium.
24. This line of authority has been criticised by the Court of Appeal as overly
restrictive (Copsey v WWB Devon Clays Ltd 2005 EWCA Civ 932, [2005]
1CR 1789, paras 31-39, 44-66), and in [R. (Williamson) v Secretary of State
8
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for Education and Employment [2005] UKHL 15], para 39, the House
questioned whether alternative means of accommodating a manifestation of
religions belief had, as suggested in the Jewish Liturgical case, above, para
80, to be ‘impossible’ before a claim of interference under article 9 could
succeed. But the authorities do in my opinion support the proposition with
which I prefaced para 23 of this opinion. Even if it be accepted that the
Strasbourg institutions have erred on the side of strictness in rejecting
complaints of interference, there remains a coherent and remarkably consistent
body of authority which our domestic courts must take into account and which
shows that interference is not easily established.”
III. Relevant comparative law
A. Council of Europe Member States
47

An analysis of the law and practice relating to the wearing of religious symbols
at work across 26 Council of Europe Contracting States demonstrates that in the
majority of states the wearing of religious clothing and/or religious symbols in the
workplace is unregulated. In three states, namely Ukraine, Turkey and some cantons
of Switzerland, the wearing of religious clothing and/or religious symbols for civil
servants and other public sector employees is prohibited, but in principle it is
allowed to employees of private companies. In five states—Belgium, Denmark,
France, Germany and the Netherlands—the domestic courts have expressly
admitted, at least in principle, an employer’s right to impose certain limitations
upon the wearing of religious symbols by employees; however, there are neither
laws nor regulations in any of these countries expressly allowing an employer to
do so. In France and Germany, there is a strict ban on the wearing of religious
symbols by civil servants and state employees, while in the three other countries
the attitude is more flexible. A blanket ban on wearing religious clothing and/or
symbols at work by private employees is not allowed anywhere. On the contrary,
in France it is expressly prohibited by law. Under French legislation, in order to
be declared lawful any such restriction must pursue a legitimate aim, relating to
sanitary norms, the protection of health and morals, the credibility of the company’s
image in the eyes of the customer, as well as pass a proportionality test.
B. Third countries
1. The United States

48

For civil servants and government employees, the wearing of religious symbols
is protected under both the US Constitution (the Establishment Clause and the Free
Exercise Clause) and the Civil Rights Act 1964. When a constitutional claim is
made by a public employee, the courts apply the standard of intermediate scrutiny,
under which the Government can impose restrictions on the wearing of religious
symbols if the action is “substantially related” to promoting an “important”
government interest.9 When a statutory claim is made, the employer must have
either offered “reasonable accommodation” for the religious practice or prove that
9

See Tenafly Eruv Association v Borough of Tenafly 309 F.3d 144, 157 (3rd Cir. 2002).
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allowing those religious practices would have imposed “undue hardship” on the
employer.10 For private employees there are no constitutional limitations on the
ability of employers to restrict the wearing of religious clothing and/or symbols.
However, the restrictions from Title VII of the Civil Rights Act continue to apply
so long as the employer has over 15 employees.
2. Canada
49

Religious freedom is constitutionally protected under the Canadian Charter of
Rights and Freedoms 1982 (the Charter). Section 1 of the Charter provides the
state with authority to infringe on freedom of religion in the least restrictive way
possible for a “compelling government interest”.11 Canadian employers, in general,
are expected to adjust workplace regulations that have a disproportionate impact
on certain religious minorities. The standard applied by the courts in this connection
is that of “reasonable accommodation”.12 Recent litigation on this point has centred
on the rights of Sikh persons to wear a turban or kirpan at work. In Bhinder v
Canadian National Railway Co,13 the Supreme Court determined that the claimant
could not wear a turban at work because it interfered with his capacity to wear a
hard helmet. This was found to represent a “bona fide occupational requirement”.
The Canadian courts, rather than purporting to define a religion or religious practice,
are more interested in the sincerity of the belief in a practice that has a nexus with
a religion.14 In Multani v Commission scolaire Marguerite-Bourgeoys,15 in which
the Supreme Court of Canada upheld a Sikh student’s right to wear a kirpan to
school, the court did not undertake a theological analysis of the centrality of kirpans
to the Sikh faith. Instead, the court considered that the claimant “need[ed] only
show that his personal and subjective belief in the religious significance of the
kirpan [was] sincere”.
JUDGMENT
I. Joinder of applications

50

Given that the applications at hand raise related issues under the Convention,
the Court decides to join them pursuant to r.42(1) of the Rules of Court.
II. Admissibility

51

The first, second and fourth applicants complained that the sanctions they suffered
at work breached their rights under art.9 of the Convention, taken alone or in
conjunction with art.14. The third applicant complained of a breach of arts 14 and
9 taken together.
Article 9 provides:

10
See Ansonia Board of Education v Philbrook 479 U.S. 60 (1986); United States v Board of Education for School
District of Philadelphia 911 F.2d 882 at 886 (3rd Cir. 1990); Webb v City of Philadelphia 562 F.3d 256 (3rd Cir.
2009).
11
See B(R) v Children’s Aid Society of Metropolitan Toronto (1995) 1 S.C.R. 315.
12
See R. v Big M Drug Mart Ltd (1985) 1 S.C.R. 295.
13
Bhinder v Canadian National Railway Co (1985) 2 S.C.R. 561.
14
See Syndicat Northcrest v Amselem (2004) 2 S.C.R. 551.
15
Multani v Commission scolaire Marguerite-Bourgeoys (2006) 1 S.C.R. 256.
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“1. Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief and freedom,
either alone or in community with others and in public or private, to
manifest his religion or belief, in worship, teaching, practice and
observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection
of public order, health or morals, or for the protection of the rights and
freedoms of others.”
Article 14 provides:
“The enjoyment of the rights and freedoms set forth in [the] Convention shall
be secured without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.”
52

The Government disagreed, and invited the Court to find the applications
inadmissible or, in the alternative, to find that there had been no violation of the
above articles. In particular, it submitted that the second applicant had failed to
exhaust domestic remedies and that her application should therefore be declared
inadmissible. It pointed out that she had not sought to bring an appeal to the
Employment Appeal Tribunal from the decision of the Employment Tribunal of
6 April 2010, dismissing her claim of religious discrimination under the 2003
Regulations. Her case was different from Eweida. Unlike the first applicant, the
second applicant was employed by a public authority and could have pursued her
arguments under art.9 of the Convention directly before the national courts.
Moreover, the second applicant complained that she was treated less favourably
than Sikh and Muslim colleagues, but she did not appeal against the Employment
Tribunal’s finding that her claim of direct discrimination was not made out on the
evidence before it.
53
The second applicant argued that the Court of Appeal’s judgment in Eweida v
British Airways Plc16 had been decisive for her case and meant that any further
appeals brought by her would have had no prospect of success and would just have
wasted time and money.
54
The Court recalls that the purpose of the rule in art.35 is to afford the Contracting
States the opportunity of preventing or putting right the violations alleged against
them before those allegations are submitted to the Convention institutions. The
rule is based on the assumption, reflected in art.13 of the Convention, that there is
an effective remedy available in the domestic system in respect of the alleged
breach. In this way, it is an important aspect of the principle that the machinery of
protection established by the Convention is subsidiary to the national systems
safeguarding human rights.17 When deciding whether or not an applicant should
be required to exhaust a particular remedy, the Court has held that mere doubts on
her part as to its effectiveness will not absolve her from attempting it. However,
an applicant is not required to use a remedy which, “according to settled legal

16
17

Eweida v British Airways Plc [2010] EWCA Civ 80; [2010] I.C.R. 890.
See, amongst many other examples, Selmouni v France (2000) 29 E.H.R.R. 403 at [74].
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opinion existing at the relevant time”, offers no reasonable prospects of providing
redress for her complaint.18
55
In the present case, the Court agrees with the Government that, to the extent that
the second applicant complains under arts 9 and 14 of direct discrimination, she
has failed to exhaust domestic remedies. The Employment Tribunal held that it
was not established on the evidence before it that Sikh and Muslim medical staff
who wished to wear religious clothing and other items were treated more favourably
than Christians by the heath authority. It is clear that, if the applicant had grounds
on which to challenge these findings of fact, she would have been able to raise
them in an appeal to the Employment Appeal Tribunal. Since she did not bring
such an appeal, this part of the application is inadmissible under art.35.
56
However, the Court does not find it established that the applicant had available
an effective domestic remedy in respect of her principal complaint under art.9, that
the requirement to remove or cover her cross amounted to a disproportionate
interference with her right to manifest her religious belief. The Court of Appeal in
Eweida was clear that art.9 was inapplicable since the restriction on wearing a
cross visibly at work did not constitute an interference with the manifestation of
religious belief. The Court does not find it established that, had the second applicant
also sought to appeal to the Employment Appeal Tribunal and the Court of Appeal,
her case would have been decided differently on this point.
57
Leaving aside the second applicant’s complaint about direct discrimination, the
Court finds that the remainder of her complaints, and those of the first, third and
fourth applicants, are not manifestly ill-founded within the meaning of art.35(3)(a)
of the Convention nor inadmissible on other grounds. The Court therefore declares
admissible the first, third and fourth applicants’ complaints and the second
applicant’s complaint partially admissible.
III. Merits
A. The parties’ arguments
1. The Government
58

In respect of the complaints by the first, second and fourth applicants under art.9
taken alone, the Government relied on case law of the Court to the effect that the
provision does not protect each and every act or form of behaviour motivated or
inspired by religion or belief. It argued that behaviour which was motivated or
inspired by religion or belief, but which was not an act of practice of a religion in
a generally recognised form, fell outside the protection of art.9. The Government
referred to the undisputed findings of the Employment Tribunal in respect of the
first and second applicants, that each wished to wear the cross visibly as a personal
expression of faith. It was not suggested that the visible wearing of a cross was a
generally recognised form of practising the Christian faith, still less one that was
regarded as a mandatory requirement. The first and second applicants’ desire to
wear a visible cross, while it may have been inspired or motivated by a sincere
religious commitment, was not a recognised religious practice or requirement of
Christianity, and did not therefore fall within the scope of art.9. Similarly, Mr
18

See D v Ireland (2006) 43 E.H.R.R. SE16 at [89] and [91]; and Fox v United Kingdom (61319/09) 20 March 2012
at [41]–[42].
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McFarlane’s objection to providing psycho-sexual therapy to same-sex couples
could not be described as the practice of religion in a generally recognised form.
59
In the alternative, the Government argued that even if the visible wearing of the
cross, or the refusal to offer specific services to homosexual couples, were a
manifestation of belief and thus a right protected by art.9, there had been no
interference with this right in respect of any of the applicants. It referred to the
House of Lords’ judgment in R. (on the application of Begum) v Denbigh High
School Governors,19 where Lord Bingham analysed the Strasbourg jurisprudence
applicable to cases where individuals voluntarily accept employment that does not
accommodate religious practice, but where there are other means open to them to
practise or observe their religion without undue hardship or inconvenience. Lord
Bingham had concluded that the Strasbourg case law formed a “coherent and
remarkably consistent body of authority” which made clear that there would be no
interference with art.9 in such circumstances. The cases in which an interference
with art.9 had been assumed or established arose where, even by resigning and
seeking alternative employment or attending a different educational establishment,
individuals had been unable to avoid a requirement which was incompatible with
their religious beliefs.20 By contrast, in the present cases the first and second
applicants were permitted by their employers to wear a cross at work provided it
was covered up when dealing with customers or patients. The third applicant’s
case was indistinguishable from Pichon v France,21 where the Court had found that
pharmacists who did not want to supply contraceptives suffered no interference
with their art.9 rights because they were able to manifest their religious beliefs in
many ways outside work. Each of the present applicants had been free to seek
employment elsewhere; moreover, the first and second applicants had been offered
other posts by their current employers, at the same rate of pay, which involved no
restriction on their freedom visibly to wear a cross.
60
The Government further emphasised that the first and fourth applicants were
employed by private companies. Their complaints did not, therefore, involve any
allegation of direct interference by the state, but instead the claim that the state did
not do all that was required of it under art.9 to ensure that their private employers
permitted them to give expression to their religious beliefs at work. The Government
underlined that the possibility of positive obligations being imposed by art.9 should
only be countenanced where the state’s failure to adopt measures prevented an
individual from freely practising his or her religion. To date there was only one
case where the Court had found a state in breach of a positive obligation under
art.9, namely 97 Members of the Gldani Congregation of Jehovah’s Witnesses v
Georgia,22 where the state authorities had taken no action following a violent attack
on a congregation of Jehovah’s Witnesses by a group of Orthodox believers. The
present applications were not comparable. The fact that these applicants were free
to resign and seek employment elsewhere, or to practise their religion outside work,
was sufficient to guarantee their art.9 rights under domestic law. In any event, even
if the state did have some positive obligation under art.9 in relation to the acts of
private employers, that obligation was fulfilled in the United Kingdom during the
19

See [46] above.
For example, Kokkinakis v Greece (1994) 17 E.H.R.R. 397; Şahin v Turkey (2007) 44 E.H.R.R. 5; Arslan v Turkey
(41135/98) 23 February 2010.
21
Pichon v France (49853/99) 2 October 2001.
22
97 Members of the Gldani Congregation of Jehovah’s Witnesses v Georgia (2008) 46 E.H.R.R. 30.
20
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relevant period by the Employment Equality (Religion or Belief) Regulations
2003.23Regulation 3 defined “discrimination” to include direct religious
discrimination (that is, treating an employee less favourably on grounds of his or
her religion or belief) and indirect religious discrimination (applying a provision,
criterion or practice that places persons of the same religion as the employee at a
particular disadvantage and which the employer cannot show was a proportionate
means of achieving a legitimate aim).
61
In the alternative under art.9 the Government argued that the measures taken by
the employers had been proportionate to a legitimate aim in each case. As regards
the first applicant, British Airways was entitled to conclude that the wearing of a
uniform played an important role in maintaining a professional image and
strengthening recognition of the company brand, and it had a contractual right to
insist its employees wore a uniform. Prior to the events in question, the restriction
on visible items being worn around the neck had caused no known problem among
its large uniformed workforce. The first applicant did not raise her objection to the
uniform code by seeking its revision, or an authorisation to wear a cross, but instead
turned up for work in breach of it. While British Airways was considering the
applicant’s grievance complaint, it offered her a post on identical pay with no
customer contact, but she chose instead to stay at home. In November 2006, five
months after the first applicant had launched the grievance procedure, British
Airways announced a review of its policy on the wearing of visible religious
symbols and, following consultation with staff members and trade union
representatives, a new policy was adopted in January 2007, permitting the wearing
of visible religious symbols.
62
In relation to the second applicant, the Government emphasised that the purpose
of the restriction was to reduce the risk of injury when handling patients.
Restrictions were also placed on the wearing of religious items by non-Christians
on health-and-safety grounds: for example, Sikh nurses were not allowed to wear
the kara bracelet or the kirpan sword, and Muslim nurses had to wear closely fitted,
rather than flowing, hijab. This was a legitimate aim, pursued in a proportionate
manner, particularly as the health trust had offered the second applicant a
non-clinical post on the same pay.
63
The Government accepted that the third applicant sincerely believed that civil
partnerships were contrary to God’s law and that Mr McFarlane sincerely believed
that homosexual activity was sinful and that he should do nothing directly to endorse
it. However, the Government also recognised that the London Borough of Islington
and Relate were committed to the provision of services on a non-discriminatory
basis. This was plainly a legitimate aim for a local authority or a relationship
counselling service to pursue. It was proportionate to that aim in each case for the
employer to require all employees to perform their roles without discriminating
on grounds of sexual orientation. The 2003 Regulations and the 2007 Regulations24
struck a balance in the United Kingdom between the right to manifest religious
beliefs and the rights of individuals not to be discriminated against on grounds of
sexual orientation. It was a matter falling within the margin of appreciation allowed
to the national authorities under art.9 exactly how that balance should be struck.
Moreover, the Court should take the same approach towards proportionality and
23
24

See [41] above.
See [41]–[42] above.
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the margin of appreciation whether it considered these cases under art.9 alone or
under art.14 taken in conjunction with art.9.
2. The first applicant
64

The first applicant submitted that the wearing of a visible cross was a generally
recognised form of practising Christianity. In any event, she further submitted that
the Government’s formulation of the test that must be satisfied to engage art.9 by
reference to an “act of practice of a religion in a generally recognised form” was
incorrect. Such a test was too vague to be workable in practice and would require
courts to adjudicate on matters of theological debate, which were clearly outside
the scope of their competence. Moreover, it was not supported by the Court’s case
law.
65
In addition, she argued that a restrictive interpretation as to what constituted an
interference with art.9 rights would be inconsistent with the importance which the
Court placed on freedom of religion. No other fundamental right was subjected to
the doctrine that there would be no interference where it was possible for the
individual to avoid the restriction, for example by resigning and finding another
job, nor should an individual be considered to have “waived” his or her rights by
remaining in employment. The Court should interpret the Convention in the light
of current conditions. The availability to the applicant of any means of avoiding
the restriction should be taken into account under art.9(2), when considering whether
the restriction was justified, rather than under art.9(1) as grounds for holding that
there was no interference. In the present case, there had clearly been an interference:
the first applicant was prohibited from wearing a cross visibly, which she considered
to be the central image of her faith; she found the enforcement of the uniform code
deeply humiliating and offensive; in addition, the loss of her salary for four months
created significant financial hardship.
66
The first applicant submitted that domestic law, as it was interpreted and applied
by the English courts in her case, failed to give adequate protection to her rights
under art.9. She was denied protection under national law for her entirely sincere
and orthodox desire to manifest her faith by wearing a cross, because she was
unable to adduce evidence that this was a scriptural requirement or a widely
practised manifestation of belief. In addition, the test under national law based on
the establishment of group disadvantage was legally uncertain and inherently
vulnerable to returning arbitrary results. The Court had never suggested that a
positive obligation on the state should only be imposed under art.9 in exceptional
cases and there was no reason of principle why this should be so. In the present
case, there had been an on-going failure on the part of the UK Government to put
in place legislation adequate to enable those in the position of the applicant to
protect their rights.
3. The second applicant
67

The second applicant argued that the visible wearing of a cross or crucifix was
clearly an aspect of the practice of Christianity in a generally recognised form. It
was incorrect to distinguish between “requirements” and “non-requirements” of a
religion, giving the protection of art.9 only to religious “requirements”. Such an
approach would place the threshold for protection too high and it was inconsistent
with the approach of the domestic courts in such cases as R. (on the application of
(2013) 57 E.H.R.R., Part 2 © 2013 Thomson Reuters (Professional) UK Limited

AB 1081

(2013) 57 E.H.R.R. 8

239

Watkins-Singh) v Aberdare Girls’ High School Governors and Williamson25 and
this Court in Moscow Branch of the Salvation Army v Russia; Jakóbski v Poland;
and Bayatyan v Armenia.26 Moreover, to hold that only mandatory religious practices
fell within the scope of art.9 would give a higher level of protection to religions
which include specific rules which must be adhered to, and a lower level of
protection to religions without similar rules, such as Christianity.
68
The second applicant contested the Government’s argument that a requirement
to remove or cover her cross at work did not constitute an interference with her
right to manifest her religion or belief. While the earlier case law of the Commission
and Court might support the Government’s contention, in more recent cases
concerning restrictions on the wearing of religious items in educational institutions
and at work the Court had found that there had been an interference.27
69
Finally, the second applicant reasoned that the interference was not justified
under art.9(2). Although the purported aim of the restriction was to reduce the risk
of injury when working with elderly patients, no evidence was adduced before the
Employment Tribunal to demonstrate that wearing the cross caused
health-and-safety problems. The second applicant further argued that these facts
gave rise to a breach of her rights under art.14 taken in conjunction with art.9,
relying on the alleged difference in the health authority’s treatment of her compared
to the followers of other religions.28
4. The third applicant
70

The third applicant complained under art.14 taken in conjunction with art.9,
rather than under art.9 taken alone, because she considered that she had been
discriminated against on grounds of religion. She submitted that her acts, for which
she was disciplined, were a manifestation of her religion and that the claim certainly
reached the lower threshold required for applicability of art.14, namely that it fell
within the ambit of art.9. She further contended that, in failing to treat her differently
from those staff who did not have a conscientious objection to registering civil
partnerships, the local authority indirectly discriminated against her. The local
authority could reasonably have accommodated her religious beliefs, and its refusal
to adopt less restrictive means was disproportionate under arts 14 and 9.
71
The third applicant contended that the Court should require “very weighty
reasons” in order to justify discrimination on grounds of religion. As with suspect
categories so far identified by the Court as requiring “very weighty reasons” (such
as sex, sexual orientation, ethnic origin and nationality), religious faith constituted
a core aspect of an individual’s identity. Moreover, race, ethnicity and religion
were often inter-connected and had been linked by the Court.29
72
The third applicant accepted that the aims pursued by the local authority were
legitimate, namely to provide access to services irrespective of sexual orientation
and to communicate a clear commitment to non-discrimination. However, she did
25
R. (on the application of Watkins-Singh) v Aberdare Girls’ High School Governors [2008] EWHC 1865 (Admin);
and Williamson [2005] UKHL 15; [2005] 2 A.C. 246; [2005] 2 W.L.R. 590.
26
Moscow Branch of the Salvation Army v Russia (2007) 44 E.H.R.R. 46; Jakóbski v Poland (2012) 55 E.H.R.R. 8;
and Bayatyan v Armenia (2012) 54 E.H.R.R. 15.
27
See, e.g. Dahlab v Switzerland (42393/98) 15 February 2001; Şahin (2007) 44 E.H.R.R. 5; Dogru v France (2009)
49 E.H.R.R. 8.
28
In respect of which, see [55] above.
29
See Sejdić v Bosnia and Herzegovina (27996/06 and 34836/06) 22 December 2009 at [43]; and Cyprus v Turkey
(2002) 35 E.H.R.R. 30 at [309].
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not consider that the Government had demonstrated that there was a reasonable
relationship of proportionality between these aims and the means employed. She
emphasised that she was employed as a marriage registrar prior to the change in
legislation permitting civil partnerships to be established, and that the basis on
which she was employed was fundamentally altered. The local authority had had
a discretion not to designate her as a registrar of civil partnerships and could still
have provided an efficient civil partnership service while accommodating the
applicant’s conscientious objection. That objection was to participating in the
creation of a legal status based on an institution that she considered to be a marriage
in all but name; the applicant did not manifest any prejudice against homosexuals.
In any event, it could not be assumed that, had the local authority accommodated
the applicant, it would have been seen as approving of her beliefs. For example,
when the state permitted doctors whom it employed to opt out of performing
abortions, the state was not necessarily seen as approving of the doctors’ views;
instead it was a sign of tolerance on the part of the state. In this case, however, the
local authority did not adequately take into account its duty of neutrality. It failed
to strike a balance between delivering the service in a way which would not
discriminate on grounds of sexual orientation, while avoiding discriminating against
its own employees on grounds of religion.
5. The fourth applicant
73

Mr McFarlane took issue with the Government’s position that his adherence to
Judeo-Christian sexual morality was not a manifestation of religious belief, despite
the fact that, universally, religion promulgates clear moral and sexual boundaries.
He submitted that it was trite law to assert that not every act motivated or inspired
by religious belief is protected; this was true of any other Convention right that
could be limited, such as freedom of speech or the right to respect for private life.
The proper standard used by the Court was that any interference with freedom of
thought, conscience or religion had to be necessary in a democratic society and
proportionate to a legitimate aim being pursued. When determining the margin of
appreciation to be allowed to the state in respect of restrictions on freedom of
religion, the Court had to take into account what was at stake, namely the need to
maintain true religious pluralism, which was inherent to the concept of a democratic
society. The protection of art.9 would be empty of content if it did not go beyond
merely safeguarding private manifestation of faith or belief, in a generally
recognised form, where it was the state that determined this very issue.
74
Mr McFarlane emphasised that dismissal from employment and damage to
professional reputation was one of the most severe sanctions that could be imposed
on an individual, and this had to be taken into account when determining the
available margin of appreciation. The applicant was employed by a private company
which was not under any statutory requirement to provide the service in question.
It would have been possible to refer homosexual clients to another counsellor. It
was unrealistic to require the applicant to change job or career because of his moral
opposition to homosexual behaviour; the same would not be required of a
homosexual who lost his job on discriminatory grounds.

(2013) 57 E.H.R.R., Part 2 © 2013 Thomson Reuters (Professional) UK Limited

AB 1083

(2013) 57 E.H.R.R. 8

241

6. The third parties
75

A total of 12 third-parties received permission under r.44(2) of the Rules of
Court and art.36(2) of the Convention to submit written comments.30
76
A number of the interveners submitted comments on the issue whether the
wearing of the cross could be considered a manifestation of religious belief. The
submissions by the Premier Christian Media Trust; Dr Peter Forster, Bishop of
Chester; Nicholas Reade, Bishop of Blackburn; and Bishop Michael Nazir-Ali, in
addition to relying on the Court’s recent decision in Lautsi v Italy,31 observed that
the cross is a universally-recognised Christian symbol and a “self-evident
manifestation” of Christian faith. Further, along with the Equality and Human
Rights Commission, the Associazione “Giuseppi Dossetti: i Valori” and Lord
Carey of Clifton, they submitted that the proper approach to assessing manifestations
of religious belief was a subjective one. In particular, they argued, the idea of a
“mandatory requirement” was too high and overly-simplistic. The Premier Christian
Media Trust, the Associazione “Giuseppi Dossetti: i Valori” and Bishop Michael
Nazir-Ali invited the Court to find that it is not for the state or an employer to
assess the veracity of a religious conviction or manifestation. The Equality and
Human Rights Commission recommended that the appropriate test, deriving from
the Court’s more recent case law, maintained a primary focus on the conviction of
the adherent. In contrast, the National Secular Society indicated that the domestic
courts made findings of fact on the question whether any given religious practice
was driven by a “command of conscience” or by a “mere desire to express oneself”.
They suggested that the Court should be extremely reluctant to interfere with these
factual determinations.
77
On the question of when an interference with art.9 will be found, the Equality
and Human Rights Commission submitted that the courts in the United Kingdom
have, in effect, guaranteed different levels of protection for individuals asserting
a purely religious identity as opposed to those whose religious and racial identities
are intertwined.32 Additionally, they stressed that the question of interference must
take into account not only the choices a person has made, such as the choice of
particular employment, but also the actions of the employer. A number of other
interveners made clear their view that it was quite wrong for an employee to be
forced to make the invidious choice between his or her job and faith. The National
Secular Society took a different approach, emphasising that the “freedom to resign
is the ultimate guarantee of freedom of conscience”. Building on this, they suggested
that there existed no positive obligation on a state to protect employees against
uniform or other requirements.
78
In connection with the question of proportionality and justification of an
interference with art.9, a number of interveners33 referred to the concept of
“reasonable accommodation” or, as Lord Carey put it, a “mutuality of respect”.
They argued, in general terms, that a proportionality analysis by the Court should
take into account the possibility of an accommodation of an individual’s beliefs
30

See [5] above.
Lautsi v Italy (2012) 54 E.H.R.R. 3 (extracts).
32
See R. (on the application of Watkins-Singh) v Aberdare Girls’ High School Governors [2008] EWHC 1865
(Admin).
33
The European Centre for Law and Justice; Dr Jan Carnogurksy and the Alliance Defence Fund; the Equality and
Human Rights Commission; the Associazione “Giuseppi Dossetti i Valori”; Bishop Michael Nazir-Ali; Lord Carey;
and the Clapham Institute and KLM.
31
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and practices. They stressed that some compromise between competing rights was
necessary in a democratic and pluralistic society. On this understanding, so long
as an individual’s religious practices did not detrimentally affect service provision
or unduly affect an employer, those religious practices should be permitted and
protected at work. In this respect, the Court’s attention was drawn by the Alliance
Defence Fund to case law from the United States, which required reasonable
accommodation of religious beliefs and practices, insofar as that accommodation
did not cause “undue hardship” to the employer. Liberty submitted that, in
considering the justification for a restriction of art.9 rights, a Contracting State
should be permitted a “significant” margin of appreciation. This was affirmed in
the contribution of the National Secular Society which sought to draw the Court’s
attention to the passage of the Equality Bill 2010 through the Houses of Parliament.
Through this process, it was submitted, the United Kingdom had given detailed
consideration to possibility of a “conscientious objection” exception. That this
exception was finally withdrawn following full debate, they say, demonstrated that
the relevant margin of appreciation should be broad. The International Commission
of Jurists, Professor Robert Wintemute, the Fédération Internationale des Ligues
des Droits de l’Homme and ILGA-Europe referred the Court to comparative
materials, indicating that, where they are granted, statutory exceptions to
discrimination laws are generally for religious institutions and organisations rather
than individuals. By contrast to the views of other interveners, Liberty invited the
Court to find that, when looking at the linked issues of proportionality and
accommodation, the impact of any accommodation on others, particularly where
those others are themselves of minority and/or disadvantaged status, should be
taken into account. They went further and invited the Court to rely on art.17 of the
Convention, if necessary and appropriate.
B. The Court’s assessment
1. General principles under art.9 of the Convention
79

The Court recalls that, as enshrined in art.9, freedom of thought, conscience and
religion is one of the foundations of a “democratic society” within the meaning of
the Convention. In its religious dimension it is one of the most vital elements that
go to make up the identity of believers and their conception of life, but it is also a
precious asset for atheists, agnostics, sceptics and the unconcerned. The pluralism
indissociable from a democratic society, which has been dearly won over the
centuries, depends on it.34
80
Religious freedom is primarily a matter of individual thought and conscience.
This aspect of the right set out in the first paragraph of art.9, to hold any religious
belief and to change religion or belief, is absolute and unqualified. However, as
further set out in art.9(1), freedom of religion also encompasses the freedom to
manifest one’s belief, alone and in private but also to practice in community with
others and in public. The manifestation of religious belief may take the form of
worship, teaching, practice and observance. Bearing witness in words and deeds
is bound up with the existence of religious convictions.35 Since the manifestation
by one person of his or her religious belief may have an impact on others, the
34
35

See Kokkinakis v Greece (1994) 17 E.H.R.R. 397 at [31].
See Kokkinakis (1994) 17 E.H.R.R. 397 at [31]; and also Şahin v Turkey (2007) 44 E.H.R.R. 5 at [105].
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drafters of the Convention qualified this aspect of freedom of religion in the manner
set out in art.9(2). This second paragraph provides that any limitation placed on a
person’s freedom to manifest religion or belief must be prescribed by law and
necessary in a democratic society in pursuit of one or more of the legitimate aims
set out therein.
81
The right to freedom of thought, conscience and religion denotes views that
attain a certain level of cogency, seriousness, cohesion and importance.36 Provided
this is satisfied, the state’s duty of neutrality and impartiality is incompatible with
any power on the state’s part to assess the legitimacy of religious beliefs or the
ways in which those beliefs are expressed.37
82
Even where the belief in question attains the required level of cogency and
importance, it cannot be said that every act which is in some way inspired, motivated
or influenced by it constitutes a “manifestation” of the belief. Thus, for example,
acts or omissions which do not directly express the belief concerned or which are
only remotely connected to a precept of faith fall outside the protection of art.9(1).38
In order to count as a “manifestation” within the meaning of art.9, the act in question
must be intimately linked to the religion or belief. An example would be an act of
worship or devotion which forms part of the practice of a religion or belief in a
generally recognised form. However, the manifestation of religion or belief is not
limited to such acts; the existence of a sufficiently close and direct nexus between
the act and the underlying belief must be determined on the facts of each case. In
particular, there is no requirement on the applicant to establish that he or she acted
in fulfilment of a duty mandated by the religion in question.39
83
It is true, as the Government points out and as Lord Bingham observed in the
R. (Begum) v Denbigh High School Governors case,40 that there is case law of the
Court and Commission which indicates that, if a person is able to take steps to
circumvent a limitation placed on his or her freedom to manifest religion or belief,
there is no interference with the right under art.9(1) and the limitation does not
therefore require to be justified under art.9(2). For example, in the Cha’are Shalom
Ve Tsedek case,41 the Court held that
“there would be interference with the freedom to manifest one’s religion only
if the illegality of performing ritual slaughter made it impossible for
ultra-orthodox Jews to eat meat from animals slaughtered in accordance with
the religious prescriptions they considered applicable”.
However, this conclusion can be explained by the Court’s finding that the religious
practice and observance at issue in that case was the consumption of meat only
from animals that had been ritually slaughtered and certified to comply with
religious dietary laws, rather than any personal involvement in the ritual slaughter
and certification process itself.42 More relevantly, in cases involving restrictions
36
See Bayatyan v Armenia (2012) 54 E.H.R.R. 15 at [110]; Leela Förderkreis eV v Germany (2009) 49 E.H.R.R. 5
at [80]; Jakóbski v Poland (2012) 55 E.H.R.R. 8 at [44].
37
See Manoussakis v Greece (1997) 23 E.H.R.R. 387 at [47]; Hasan v Bulgaria (2002) 34 E.H.R.R. 55 at [78]; Refah
Partisi (Welfare Party) v Turkey (2002) 35 E.H.R.R. 3 at [1].
38
See Skugar v Russia (40010/04) 3 December 2009; and, e.g. Arrowsmith v United Kingdom (1981) 3 E.H.R.R.
218; C v United Kingdom (10358/83) 15 December 1983; Zaoui v Switzerland (41615/98) 18 January 2001.
39
See Jewish Liturgical Association Cha’are Shalom Ve Tsedek v France (27417/95) 27 June 2000 at [73]–[74];
Şahin (2007) 44 E.H.R.R. 5 at [78] and [105]; Bayatyan (2012) 54 E.H.R.R. 15 at [111]; Skugar (40010/04) 3
December 2009; Pichon v France (49853/99) 2 October 2001.
40
See [46] above.
41
Cha’are Shalom Ve Tsedek (27417/95) 27 June 2000.
42
See Cha’are Shalom Ve Tsedek (27417/95) 27 June 2000 at [80] and [82].

(2013) 57 E.H.R.R., Part 2 © 2013 Thomson Reuters (Professional) UK Limited

AB 1086

244

Eweida v United Kingdom

placed by employers on an employee’s ability to observe religious practice, the
Commission held in several decisions that the possibility of resigning from the job
and changing employment meant that there was no interference with the employee’s
religious freedom.43 However, the Court has not applied a similar approach in
respect of employment sanctions imposed on individuals as a result of the exercise
by them of other rights protected by the Convention, for example the right to respect
for private life under art.8; the right to freedom of expression under art.10; or the
negative right not to join a trade union, under art.11.44 Given the importance in a
democratic society of freedom of religion, the Court considers that, where an
individual complains of a restriction on freedom of religion in the workplace, rather
than holding that the possibility of changing job would negate any interference
with the right, the better approach would be to weigh that possibility in the overall
balance when considering whether or not the restriction was proportionate.
84
According to its settled case law, the Court leaves to the states party to the
Convention a certain margin of appreciation in deciding whether and to what extent
an interference is necessary. This margin of appreciation goes hand in hand with
European supervision embracing both the law and the decisions applying it. The
Court’s task is to determine whether the measures taken at national level were
justified in principle and proportionate.45 Where, as for the first and fourth
applicants, the acts complained of were carried out by private companies and were
not therefore directly attributable to the respondent State, the Court must consider
the issues in terms of the positive obligation on the state authorities to secure the
rights under art.9 to those within their jurisdiction.46 Whilst the boundary between
the state’s positive and negative obligations under the Convention does not lend
itself to precise definition, the applicable principles are, nonetheless, similar. In
both contexts regard must be had in particular to the fair balance that has to be
struck between the competing interests of the individual and of the community as
a whole, subject in any event to the margin of appreciation enjoyed by the state.47
2. General principles under art.14 of the Convention
85

The Court recalls that art.14 of the Convention has no independent existence,
since it has effect solely in relation to the rights and freedoms safeguarded by the
other substantive provisions of the Convention and its Protocols. However, the
application of art.14 does not presuppose a breach of one or more of such provisions
and to this extent it is autonomous. For art.14 to become applicable it suffices that
the facts of a case fall within the ambit of another substantive provision of the
Convention or its Protocols.48
86
The Court has established in its case law that only differences in treatment based
on an identifiable characteristic, or “status”, are capable of amounting to

43

See, e.g. Konttinen v Finland (24949/94) 3 December 1996; Stedman v United Kingdom (1997) 23 E.H.R.R. CD168;
compare Kosteski v Macedonia (2007) 45 E.H.R.R. 31 at [39].
44
See, e.g. Smith v United Kingdom (2000) 29 E.H.R.R. 493 at [71]; Vogt v Germany (1996) 21 E.H.R.R. 205 at
[44]; Young v United Kingdom (1982) 4 E.H.R.R. 38 at [54]–[55].
45
See Şahin (2007) 44 E.H.R.R. 5 at [110]; Bayatyan (2012) 54 E.H.R.R. 15 at [121]–[122]; Manoussakis (1997)
23 E.H.R.R. 387 at [44].
46
See, mutatis mutandis, Palomo Sánchez v Spain (2012) 54 E.H.R.R. 24 at [58]–[61]; see also Otto-Preminger
Institut v Austria (1995) 19 E.H.R.R. 34 at [47].
47
See Palomo Sánchez (2012) 54 E.H.R.R. 24 at [62].
48
See, e.g. Thlimmenos v Greece (2001) 31 E.H.R.R. 15 at [40].

(2013) 57 E.H.R.R., Part 2 © 2013 Thomson Reuters (Professional) UK Limited

AB 1087

(2013) 57 E.H.R.R. 8

245

discrimination within the meaning of art.14.49 “Religion” is specifically mentioned
in the text of art.14 as a prohibited ground of discrimination.
87
Generally, in order for an issue to arise under art.14 there must be a difference
in the treatment of persons in analogous, or relevantly similar, situations.50 However,
this is not the only facet of the prohibition of discrimination in art.14. The right
not to be discriminated against in the enjoyment of the rights guaranteed under the
Convention is also violated when states, without an objective and reasonable
justification, fail to treat differently persons whose situations are significantly
different.51
88
Such a difference of treatment between persons in relevantly similar positions—or
a failure to treat differently persons in relevantly different situations—is
discriminatory if it has no objective and reasonable justification; in other words,
if it does not pursue a legitimate aim or if there is not a reasonable relationship of
proportionality between the means employed and the aim sought to be realised.
The Contracting State enjoys a margin of appreciation in assessing whether and
to what extent differences in otherwise similar situations justify a different
treatment.52 The scope of this margin will vary according to the circumstances, the
subject matter and the background.53
3. Application of the above principles to the facts of the present cases
(a) The first applicant
89
It was not disputed in the proceedings before the domestic tribunals and this
Court that Ms Eweida’s insistence on wearing a cross visibly at work was motivated
by her desire to bear witness to her Christian faith. Applying the principles set out
above, the Court considers that Ms Eweida’s behaviour was a manifestation of her
religious belief, in the form of worship, practice and observance, and as such
attracted the protection of art.9.
90
Ms Eweida was employed by a private company, British Airways. On 20
September 2006 she was sent home from work because of her refusal to conceal
her cross, in breach of the company’s uniform code. Just over a month later she
was offered an administrative post which would not have required her to wear a
uniform. However, she chose not to accept this offer and instead remained at home
without pay until 3 February 2007, when British Airways amended its rules on
uniform and allowed her to display the cross.
91
The Court considers that the refusal by British Airways between September
2006 and February 2007 to allow the applicant to remain in her post while visibly
wearing a cross amounted to an interference with her right to manifest her religion.
Since the interference was not directly attributable to the state, the Court must
examine whether in all the circumstances the state authorities complied with their
positive obligation under art.9; in other words, whether Ms Eweida’s right freely
to manifest her religion was sufficiently secured within the domestic legal order
and whether a fair balance was struck between her rights and those of others.

49
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In common with a large number of Contracting States,54 the United Kingdom
does not have legal provisions specifically regulating the wearing of religious
clothing and symbols in the workplace. Ms Eweida brought domestic proceedings
for damages for direct and indirect discrimination contrary to reg.3 of the 2003
Regulations.55 It was accepted before the Employment Tribunal that it had no
jurisdiction to consider any separate or free-standing claim under art.9 of the
Convention. The applicant was able to invoke art.9 before the Court of Appeal,
although that court held that there had been no interference with her rights under
art.9. Nonetheless, while the examination of Ms Eweida’s case by the domestic
tribunals and court focused primarily on the complaint about discriminatory
treatment, it is clear that the legitimacy of the uniform code and the proportionality
of the measures taken by British Airways in respect of Ms Eweida were examined
in detail. The Court does not, therefore, consider that the lack of specific protection
under domestic law in itself meant that the applicant’s right to manifest her religion
by wearing a religious symbol at work was insufficiently protected.
93
When considering the proportionality of the steps taken by British Airways to
enforce its uniform code, the national judges at each level agreed that the aim of
the code was legitimate, namely to communicate a certain image of the company
and to promote recognition of its brand and staff. The Employment Tribunal
considered that the requirement to comply with the code was disproportionate,
since it failed to distinguish an item worn as a religious symbol from a piece of
jewellery worn purely for decorative reasons. This finding was reversed on appeal
to the Court of Appeal, which found that British Airways had acted proportionately.
In reaching this conclusion, the Court of Appeal referred to the facts of the case
as established by the Employment Tribunal and, in particular, that the dress code
had been in force for some years and had caused no known problem to the applicant
or any other member of staff; that Ms Eweida lodged a formal grievance complaint
but then decided to arrive at work displaying her cross, without waiting for the
results of the grievance procedure; that the issue was conscientiously addressed
by British Airways once the complaint had been lodged, involving a consultation
process and resulting in a relaxation of the dress code to permit the wearing of
visible religious symbols; and that Ms Eweida was offered an administrative post
on identical pay during this process and was in February 2007 reinstated in her old
job.
94
It is clear, in the view of the Court, that these factors combined to mitigate the
extent of the interference suffered by the applicant and must be taken into account.
Moreover, in weighing the proportionality of the measures taken by a private
company in respect of its employee, the national authorities, in particular the courts,
operate within a margin of appreciation. Nonetheless, the Court has reached the
conclusion in the present case that a fair balance was not struck. On one side of
the scales was Ms Eweida’s desire to manifest her religious belief. As previously
noted, this is a fundamental right: because a healthy democratic society needs to
tolerate and sustain pluralism and diversity; but also because of the value to an
individual who has made religion a central tenet of his or her life to be able to
communicate that belief to others. On the other side of the scales was the employer’s
wish to project a certain corporate image. The Court considers that, while this aim
92
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was undoubtedly legitimate, the domestic courts accorded it too much weight. Ms
Eweida’s cross was discreet and cannot have detracted from her professional
appearance. There was no evidence that the wearing of other, previously authorised,
items of religious clothing, such as turbans and hijabs, by other employees, had
any negative impact on British Airways’ brand or image. Moreover, the fact that
the company was able to amend the uniform code to allow for the visible wearing
of religious symbolic jewellery demonstrates that the earlier prohibition was not
of crucial importance.
95
The Court therefore concludes that, in these circumstances where there is no
evidence of any real encroachment on the interests of others, the domestic authorities
failed sufficiently to protect the first applicant’s right to manifest her religion, in
breach of the positive obligation under art.9. In the light of this conclusion, it does
not consider it necessary to examine separately the applicant’s complaint under
art.14 taken in conjunction with art.9.
(b) The second applicant
Ms Chaplin is also a practising Christian, who has worn a cross on a chain around
her neck since her confirmation in 1971. At the time of the events in question she
worked as a nurse on a geriatric ward, which had a uniform policy based on
guidance from the Department of Health. That policy provided, inter alia, that “no
necklaces will be worn to reduce the risk of injury when handling patients” and
that any member of staff who wished to wear a particular item for religious or
cultural reasons had first to raise this with the line manager, who would not
unreasonably withhold approval. In 2007 new tunics were introduced, which
replaced the previous collar with a V-neck, so that the applicant’s cross was now
more visible and accessible, both at the back of her neck and in front. The applicant
was asked to remove the cross and chain. When she refused, she was moved in
November 2009 to a non-nursing position, which ceased to exist in July 2010. She
complained to the Employment Tribunal of direct and indirect discrimination. The
Tribunal rejected the complaint of direct discrimination since it found that there
was no evidence that the applicant was treated less favourably than colleagues who
wished to wear other items on religious grounds. It also rejected the claim of indirect
discrimination, finding that the health authority’s policy was proportionate to the
aim pursued.
97
As with Ms Eweida, and in accordance with the general principles set out above,
the Court considers that the second applicant’s determination to wear the cross and
chain at work was a manifestation of her religious belief and that the refusal by
the health authority to allow her to remain in the nursing post while wearing the
cross was an interference with her freedom to manifest her religion.
98
The second applicant’s employer was a public authority, and the Court must
determine whether the interference was necessary in a democratic society in pursuit
of one of the aims set out in art.9(2). In this case, there does not appear to be any
dispute that the reason for the restriction on jewellery, including religious symbols,
was to protect the health and safety of nurses and patients. The evidence before
the Employment Tribunal was that the applicant’s managers considered there was
a risk that a disturbed patient might seize and pull the chain, thereby injuring herself
or the applicant, or that the cross might swing forward and could, for example,
come into contact with an open wound. There was also evidence that another
Christian nurse had been requested to remove a cross and chain; two Sikh nurses
96
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had been told they could not wear a bangle or kirpan; and that flowing hijabs were
prohibited. The applicant was offered the possibility of wearing a cross in the form
of a brooch attached to her uniform, or tucked under a high-necked top worn under
her tunic, but she did not consider that this would be sufficient to comply with her
religious conviction.
99
The Court considers that, as in Ms Eweida’s case, the importance for the second
applicant of being permitted to manifest her religion by wearing her cross visibly
must weigh heavily in the balance. However, the reason for asking her to remove
the cross, namely the protection of health and safety on a hospital ward, was
inherently of a greater magnitude than that which applied in respect of Ms Eweida.
Moreover, this is a field where the domestic authorities must be allowed a wide
margin of appreciation. The hospital managers were better placed to make decisions
about clinical safety than a court, particularly an international court which has
heard no direct evidence.
100
It follows that the Court is unable to conclude that the measures of which Ms
Chaplin complains were disproportionate. It follows that the interference with her
freedom to manifest her religion was necessary in a democratic society and that
there was no violation of art.9 in respect of the second applicant.
101
Moreover, it considers that the factors to be weighed in the balance when
assessing the proportionality of the measure under art.14 taken in conjunction with
art.9 would be similar, and that there is no basis on which it can find a violation
of art.14 either in this case.
(c) The third applicant
The Court notes that the third applicant is a Christian, who holds the orthodox
Christian view that marriage is the union of one man and one woman for life. She
believed that same-sex unions are contrary to God’s will and that it would be wrong
for her to participate in the creation of an institution equivalent to marriage between
a same-sex couple. Because of her refusal to agree to be designated as a registrar
of civil partnerships, disciplinary proceedings were brought, culminating in the
loss of her job.
103
The third applicant did not complain under art.9 taken alone, but instead
complained that she had suffered discrimination as a result of her Christian beliefs,
in breach of art.14 taken in conjunction with art.9. For the Court, it is clear that
the applicant’s objection to participating in the creation of same-sex civil
partnerships was directly motivated by her religious beliefs. The events in question
fell within the ambit of art.9 and art.14 is applicable.
104
The Court considers that the relevant comparator in this case is a registrar with
no religious objection to same-sex unions. It agrees with the applicant’s contention
that the local authority’s requirement that all registrars of births, marriages and
deaths be designated also as civil partnership registrars had a particularly detrimental
impact on her because of her religious beliefs. In order to determine whether the
local authority’s decision not to make an exception for the applicant and others in
her situation amounted to indirect discrimination in breach of art.14, the Court
must consider whether the policy pursued a legitimate aim and was proportionate.
105
The Court of Appeal held in this case that the aim pursued by the local authority
was to provide a service which was not merely effective in terms of practicality
and efficiency, but also one which complied with the overarching policy of being
102
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“an employer and a public authority wholly committed to the promotion of
equal opportunities and to requiring all its employees to act in a way which
does not discriminate against others”.
The Court recalls that in its case law under art.14 it has held that differences in
treatment based on sexual orientation require particularly serious reasons by way
of justification.56 It has also held that same-sex couples are in a relevantly similar
situation to different-sex couples as regards their need for legal recognition and
protection of their relationship, although since practice in this regard is still evolving
across Europe, the Contracting States enjoy a wide margin of appreciation as to
the way in which this is achieved within the domestic legal order.57 Against this
background, it is evident that the aim pursued by the local authority was legitimate.
106
It remains to be determined whether the means used to pursue this aim were
proportionate. The Court takes into account that the consequences for the applicant
were serious: given the strength of her religious conviction, she considered that
she had no choice but to face disciplinary action rather than be designated a civil
partnership registrar and, ultimately, she lost her job. Furthermore, it cannot be
said that, when she entered into her contract of employment, the applicant
specifically waived her right to manifest her religious belief by objecting to
participating in the creation of civil partnerships, since this requirement was
introduced by her employer at a later date. On the other hand, however, the local
authority’s policy aimed to secure the rights of others which are also protected
under the Convention. The Court generally allows the national authorities a wide
margin of appreciation when it comes to striking a balance between competing
Convention rights.58 In all the circumstances, the Court does not consider that the
national authorities, that is the local authority employer which brought the
disciplinary proceedings and also the domestic courts which rejected the applicant’s
discrimination claim, exceeded the margin of appreciation available to them. It
cannot, therefore, be said that there has been a violation of art.14 taken in
conjunction with art.9 in respect of the third applicant.
(d) The fourth applicant
Mr McFarlane’s principal complaint was under art.9 of the Convention, although
he also complained under art.14 taken in conjunction with art.9. Employed by a
private company with a policy of requiring employees to provide services equally
to heterosexual and homosexual couples, he had refused to commit himself to
providing psycho-sexual counselling to same-sex couples, which resulted in
disciplinary proceedings being brought against him. His complaint of indirect
discrimination, inter alia, was rejected by the Employment Tribunal and the
Employment Appeal Tribunal and he was refused leave to appeal by the Court of
Appeal.
108
The Court accepts that Mr McFarlane’s objection was directly motivated by his
orthodox Christian beliefs about marriage and sexual relationships, and holds that
his refusal to undertake to counsel homosexual couples constituted a manifestation
of his religion and belief. The state’s positive obligation under art.9 required it to
secure his rights under art.9.
107
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It remains to be determined whether the state complied with this positive
obligation and in particular whether a fair balance was struck between the competing
interests at stake.59 In making this assessment, the Court takes into account that the
loss of his job was a severe sanction with grave consequences for the applicant.
On the other hand, the applicant voluntarily enrolled on Relate’s post-graduate
training programme in psycho-sexual counselling, knowing that Relate operated
an Equal Opportunities Policy and that filtering of clients on the ground of sexual
orientation would not be possible.60 While the Court does not consider that an
individual’s decision to enter into a contract of employment and to undertake
responsibilities which he knows will have an impact on his freedom to manifest
his religious belief is determinative of the question of whether or not there been
an interference with art.9 rights, this is a matter to be weighed in the balance when
assessing whether a fair balance was struck.61 However, for the Court the most
important factor to be taken into account is that the employer’s action was intended
to secure the implementation of its policy of providing a service without
discrimination. The state authorities therefore benefitted from a wide margin of
appreciation in deciding where to strike the balance between Mr McFarlane’s right
to manifest his religious belief and the employer’s interest in securing the rights
of others. In all the circumstances, the Court does not consider that this margin of
appreciation was exceeded in the present case.
110
In conclusion, the Court does not consider that the refusal by the domestic courts
to uphold Mr McFarlane’s complaints gave rise to a violation of art.9, taken alone
or in conjunction with art.14.
IV. Application of art.41 of the Convention
111

Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the
Protocols thereto, and if the internal law of the High Contracting Party
concerned allows only partial reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured party.”
A. Damage

112

Ms Eweida claimed compensation for loss of earnings totalling £3,906.69, and
interest on the loss of earnings. She also claimed non-pecuniary damages in respect
of the injury to her feelings. Because of the state’s failure to provide an adequate
domestic remedy, she had suffered a lengthy campaign of discriminatory treatment,
which would have entitled her to an award up to £30,000 at domestic level.
113
The Government submitted that the sums claimed were excessive, given that
British Airways conducted a review and changed its uniform policy shortly after
Ms Eweida’s complaint, and that the finding of a violation would be sufficient just
satisfaction.
114
The Court has found a violation in respect of Ms Eweida, on the basis that
domestic law, as applied in her case, did not strike the right balance between the
protection of her right to manifest her religion and the rights and interests of others.
59
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It does not, however, consider that the evidence before it supports Ms Eweida’s
claim to have suffered financial loss as a result of the violation. She was refused
permission to wear the cross visibly at work on 20 September 2006, and decided
to return home and remain there, unpaid, until British Airways changed its position
in February 2007. On 23 October 2006 she was offered the option of non-uniformed
administrative work, at her former rate of pay, pending the resolution of the
grievance procedures; an offer which she chose not to accept. Moreover, the
Employment Tribunal noted in its judgment that it was common ground between
the parties to the proceedings before it that, during the period September 2006 to
February 2007, the applicant had enjoyed an income of well over twice her loss
of earnings, some of it through gifts and donations, some as earnings from other
sources. In these circumstances, the Court does not consider that the respondent
State should be required to compensate Ms Eweida in respect of her lost earnings.
However, the Court considers that the violation of her right to manifest her religious
belief must have caused Ms Eweida considerable anxiety, frustration and distress.
It therefore awards €2,000 in respect of non-pecuniary damage.
B. Costs and expenses
115

Ms Eweida also claimed costs and expenses incurred before the Court, amounting
to approximately €37,000 (inclusive of VAT) including £9,218 in solicitors’ costs
and £15,000 in counsels’ fees.
116
The Government did not comment in detail on this claim, except to point out
that it was not clear that all the costs had been necessarily incurred.
117
According to the Court’s case law, an applicant is entitled to the reimbursement
of costs and expenses only insofar as it has been shown that these have been actually
and necessarily incurred and are reasonable as to quantum. In the present case,
regard being had to the documents in its possession and the above criteria, and in
the absence of detailed comments by the Government, the Court considers it
reasonable to award the sum of €30,000 for the proceedings before the Court,
together with any tax that may be chargeable to Ms Eweida.
C. Default interest
118

The Court considers it appropriate that the default interest rate should be based
on the marginal lending rate of the European Central Bank, to which should be
added 3 percentage points.
For these reasons, THE COURT:
(1) Decides unanimously to join the applications.
(2) Declares unanimously the second applicant’s complaint about direct
discrimination inadmissible and the remainder of all four applications admissible.
(3) Holds by five votes to two that there has been a violation of art.9 of the
Convention in respect of the first applicant and that it is not necessary to examine
separately her complaint under art.14 taken in conjunction with art.9.
(4) Holds unanimously that there has been no violation of art.9, taken alone or
in conjunction with art.14, in respect of the second applicant.
(5) Holds by five votes to two that there has been no violation of art.14 taken in
conjunction with art.9 in respect of the third applicant.
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(6) Holds unanimously that there has been no violation of art.9, taken alone or
in conjunction with art.14, in respect of the fourth applicant.
(7) Holds by five votes to two that the respondent State is to pay the first
applicant, within three months from the date on which the judgment becomes final
in accordance with art.44(2) of the Convention, €2,000 (two thousand euros), plus
any tax that may be chargeable to the applicant, in respect of non-pecuniary damage,
to be converted into pounds sterling at the rate applicable at the date of settlement,
and that from the expiry of the abovementioned three months until settlement
simple interest shall be payable on the above amount at a rate equal to the marginal
lending rate of the European Central Bank during the default period plus 3
percentage points.
(8) Holds unanimously that the respondent State is to pay the first applicant,
within three months from the date on which the judgment becomes final in
accordance with art.44(2) of the Convention, €30,000 (thirty thousand euros) in
respect of costs and expenses, to be converted into pounds sterling at the rate
applicable at the date of settlement, and that from the expiry of the abovementioned
three months until settlement simple interest shall be payable on the above amount
at a rate equal to the marginal lending rate of the European Central Bank during
the default period plus 3 percentage points.
(9) Dismisses unanimously the remainder of the applicants’ claims for just
satisfaction.
Joint Partly Dissenting Opinion of Judges Bratza and Thór Björgvinsson62
OI-1

While we share the view of the majority of the Chamber that, save in respect of
one complaint of the second applicant, the applications are admissible as a whole
and that there has been no violation of the Convention rights of the second, third
and fourth applicants, we cannot agree that the rights of the first applicant under
art.9 of the Convention were violated in the particular circumstances of her case.
OI-2
We endorse the general principles set out in the judgment governing the
complaints under both arts 9 and 14. We attach particular importance to three of
these principles:
(1) the “manifestation” of religion or belief within the meaning of art.9 is not
limited to acts of worship or devotion which form part of the practice of a
religion or belief “in a generally recognised form”. Provided a sufficiently
close and direct nexus between the act and the underlying belief exists,
there is no obligation on an applicant to establish that he or she acted in
fulfilment of a duty mandated by the religion. In the present case, we have
no doubt that the link between the visible wearing of a cross (being the
principal symbol of Christianity) and the faith to which the applicant adheres
is sufficiently strong for it to amount to a manifestation of her religious
belief;
(2) a restriction on the manifestation of a religion or belief in the workplace
may amount to an interference with art.9 rights which requires to be justified
even in a case where the employee voluntarily accepts an employment or
role which does not accommodate the practice in question or where there
are other means open to the individual to practise or observe his or her
62
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religion as, for instance, by resigning from the employment or taking a new
position. As pointed out by the applicants, any other interpretation would
not only be difficult to reconcile with the importance of religious belief but
would be to treat art.9 rights differently and of lesser importance than rights
under arts 8, 10 or 11, where the fact that an applicant can take steps to
avoid a conflict between Convention rights and other requirements or
restrictions imposed on him or her has been seen as going to the issue of
justification and proportionality and not to the question of whether there
has been an interference with the right in question. Insofar as earlier
decisions of the Commission and the Court would suggest the contrary, we
do not believe that they should be followed; and
(3) where, as in the case of the first and fourth applicants, the acts complained
of were not directly attributable to the respondent State, the central question
is not whether the interference was necessary in a democratic society or
whether the state complied with its negative obligations flowing directly
from art.9, but whether the state was in breach of its positive obligations to
secure art.9 rights through its legal system. In determining whether or not
the state complied with those obligations, regard must be had to the fair
balance that has to be struck between the competing interests of the
individual and of the community as a whole, including the interests of the
employer. The Court has frequently made clear that, in striking the balance,
the aims mentioned in the second paragraph of the article may be of a certain
relevance.
OI-3

As is noted in the judgment, in common with a large number of Contracting
States, the wearing of religious clothing and/or religious symbols in the workplace
is not specifically regulated by law in the United Kingdom, either in the private or
in the public sector. The first applicant brought domestic proceedings for damages
for direct and indirect discrimination contrary to reg.3 of the 2003 Regulation. It
was accepted by BA that the Employment Tribunal had no power to consider any
separate or free-standing claim under art.9 of the Convention. In the Court of
Appeal, art.9 was invoked, but it was held that the article did not advance the
applicant’s case since, in the view of that court, there had been no interference
with the applicant’s rights under that article.
OI-4
Despite this lack of specific protection, it does not in our view follow that in the
particular circumstances of this case the applicant’s art.9 rights were not adequately
secured. While at the national level the examination of the applicant’s claim focused
on the complaint of discrimination, it is clear that both the Employment Tribunal
and the Court of Appeal examined in detail not only the legitimacy of the aim of
the uniform code adopted by BA but the proportionality of the measures taken by
the company in respect of the applicant. It was held unanimously that the aim was
legitimate. The Employment Tribunal considered that the requirement was not
proportionate since it failed to distinguish an item such as a religious symbol from
an item worn purely frivolously or as a piece of cosmetic jewellery. The Court of
Appeal, in reversing this finding, took a broader view of the matter, referring
specifically to the particular features of the case which had been found established
by the Employment Tribunal. These included the fact that the company’s dress
code had for some years caused no known problems to any employee, including
the applicant herself, who from 2004 until May 2006 appears to have worn a cross
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concealed under her clothing without objection; the fact that the applicant had
originally accepted the requirement of concealing the cross before reporting for
work in breach of it, without waiting for the results of a formal grievance complaint
which she had lodged with the company; the fact that the issue was conscientiously
addressed by BA, which offered the applicant a temporary administrative position
within the company which would have allowed her to wear the cross openly without
loss of pay; the fact that the procedures within the company were properly followed
in the light of the applicant’s complaint and that the dress code was reviewed, and
within a matter of a few months relaxed, so as to permit the wearing of religious
and other symbols; and the fact that, in consequence, the applicant was reinstated
in her original post and able to continue openly to wear the cross from February
2007 onwards.
While a different view could doubtless be held—and was held by the
Employment Tribunal itself—we do not find it possible to say that the Court of
Appeal failed to carry out a fair balance of the competing interests or that their
review of the factual circumstances of the case failed adequately to secure the
applicant’s art.9 rights. It is argued in the judgment that too much weight was given
by the domestic court to BA’s wish to project a certain corporate image and too
little to the applicant’s desire to manifest her religious belief and to be able to
communicate that belief to others. We do not think that this does justice to the
decision or reasoning of the Court of Appeal. Had the uniform code been stubbornly
applied without any regard to the applicant’s repeated requests to be allowed to
wear her cross outside her clothing, or had her insistence on doing so resulted in
her dismissal from employment, we could readily accept that the balance tipped
strongly in favour of the applicant. But, as the facts summarised above show, that
was not the case. The fact that the company was able ultimately to amend the
uniform code to allow for the visible wearing of religious symbols may, as the
judgment claims, demonstrate that the earlier prohibition was not “of crucial
importance”. It does not, however, begin in our view to demonstrate that it was
not of sufficient importance to maintain until the issue was thoroughly examined.
In view of our conclusion that art.9, read alone, was not violated, we have found
it necessary to examine separately the applicant’s complaint under art.14 read in
conjunction with art.9.
In the domestic proceedings the applicant claimed direct discrimination and
indirect discrimination under the 2003 Regulations. The claim of direct
discrimination was rejected on the ground that, on the evidence, the applicant was
treated identically to all possible comparators: to an adherent of any non-Christian
faith or of no faith, displaying a cross for cosmetic and non-religious reasons; to
an adherent to a faith other than Christianity, wearing a symbol of that faith visibly
on a silver chain round the neck; and to an employee wearing a visible silver
necklace without any form of Christian or other religious adornment. We see no
ground for challenging this finding or for concluding that there was direct
discrimination.
The principal claim before the Court appears to be one of indirect discrimination,
the argument being that, because of her religion, the applicant was in a different
situation from other employees who wished to wear jewellery and that she should
have been accorded different treatment as far as the company’s uniform policy
was concerned. The applicant does not directly criticise the 2003 Regulations
which, on their face, appeared to provide in reg.3(1)(b) protection against any form
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of indirect discrimination. The applicant’s complaint relates rather to the way in
which that Regulation was applied by the national tribunal and court, which held
that the concept of indirect discrimination implied discrimination against a defined
group and that the applicant had not produced evidence of an identifiable group
disadvantage on the part of Christians but only disadvantage to herself, arising out
of her wish to manifest her Christian faith in a particular way. The Court of Appeal
noted that, of the uniformed work force of 30,000, none other than the applicant
had ever made such a request or demand, much less refused to work if it was not
met. The applicant argues that to require an applicant to show group disadvantage
discriminates against the adherents of religions that are less prescriptive as regards
the manner of dress or other outward manifestations of faith (such as Christianity)
than other religions.
OI-9
We see force in both arguments. While it is true that the purpose of indirect
discrimination is to deal principally with the problem of group discrimination, it
is also true that to require evidence of group disadvantage will often impose on an
applicant an excessive burden of demonstrating that persons of the same religion
or belief are put at a particular disadvantage. This may be especially difficult, as
the applicant argues, in the case of a religion such as Christianity, which is not
prescriptive and which allows for many different ways of manifesting commitment
to the religion.
OI-10
In the end, we have not found it necessary to resolve this question, since even
if the measure had an unequal impact and could in principle give rise to indirect
discrimination, there was in our view in the particular circumstances of the case
an objective and reasonable justification for the measure, which was a proportionate
means of achieving a legitimate aim. In this respect we are brought back to the
specific factual circumstances already referred to under art.9 read alone.
OI-11
For these reasons we would find that the applicant’s rights under art.9, read
alone or in conjunction with art.14, were not violated. While we would not
accordingly have awarded compensation to the applicant, in deference to the view
of the majority, we do not contest the award of costs and expenses.
Joint Partly Dissenting Opinion of Judges Vučinić and De Gaetano63
OII-1

We are unable to share the majority’s opinion that there has been no violation
of the Convention in respect of the third applicant (Ms Ladele). Our vote under
Operative Head No.9 of the judgment must be read only in light of the fact that,
in view of the majority decision regarding the third applicant, it would have served
no practical purpose to have a separate head on just satisfaction in respect of the
said applicant.
OII-2
The third applicant’s case is not so much one of freedom of religious belief as
one of freedom of conscience—that is, that no one should be forced to act against
one’s conscience or be penalised for refusing to act against one’s conscience.
Although freedom of religion and freedom of conscience are dealt with under the
same article of the Convention, there is a fundamental difference between the two
which, in our view, has not been adequately made out at [79] to [88] of the
judgment. Even art.9 hints at this fundamental difference: whereas the word
“conscience” features in art.9(1), it is conspicuously absent in art.9(2).
63

Paragraph numbering added by the publisher.
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Conscience—by which is meant moral conscience—is what enjoins a person at
the appropriate moment to do good and to avoid evil. In essence it is a judgment
of reason whereby a physical person recognises the moral quality of a concrete act
that he is going to perform, is in the process of performing, or has already
completed. This rational judgment on what is good and what is evil, although it
may be nurtured by religious beliefs, is not necessarily so, and people with no
particular religious beliefs or affiliations make such judgments constantly in their
daily lives. The pre-eminence (and the ontological roots) of conscience is
underscored by the words of a 19th Century writer who noted that: “Conscience
may come into collision with the word of a Pope, and is to be followed in spite of
that word.”64
OII-3
As one of the third party intervenors in this case—the European Centre for Law
and Justice (ECLJ)—quite pointedly put it:
“just as there is a difference in nature between conscience and religion, there
is also a difference between the prescriptions of conscience and religious
prescriptions”.
The latter type of prescriptions—not to eat certain food (or certain food on certain
days); the wearing of the turban or the veil, or the display of religious symbols;
attendance at religious services on certain days—may be subject to limitations in
the manner and subject to the conditions laid down in art.9(2). But can the same
be said with regard to prescriptions of conscience? We are of the view that once
that a genuine and serious case of conscientious objection is established, the state
is obliged to respect the individual’s freedom of conscience both positively (by
taking reasonable and appropriate measures to protect the rights of the conscientious
objector)65 and negatively (by refraining from actions which punish the objector
or discriminate against him or her). Freedom of conscience has in the past all too
often been paid for in acts of heroism, whether at the hands of the Spanish
Inquisition or of a Nazi firing squad. As the ECLJ observes
“[i]t is in order to avoid that obeying one’s conscience must still require
payment in heroism that the law now guarantees freedom of conscience”.
OII-4

The respondent Government accepted that the third applicant’s objection to
officiating at same-sex civil partnership ceremonies was a genuine and serious one,
based as it was on her conviction that such partnerships are against God’s law. In
this sense her conscientious objection was also a manifestation of her deep religious
conviction and beliefs. The majority decision does not dispute this—indeed, by
acknowledging that “[t]he events in question fall within the ambit of Article 9 and
Article 14 is applicable”,66 the majority decision implicitly acknowledges that the
third applicant’s conscientious objection attained a level of cogency, seriousness,
cohesion and importance67 worthy of protection.
OII-5
It is at this point pertinent to observe that when the third applicant joined the
public service (as an employee of the London Borough of Islington) in 1992, and
64

John Henry Cardinal Newman in A Letter to His Grace the Duke of Norfolk (New York: C.P.S., 1875), Ch.5, p.71.
The chapter ends with the words (p.86): “I add one remark. Certainly, if I am obliged to bring religion into after-dinner
toasts, (which indeed does not seem quite the thing) I shall drink—to the Pope, if you please,—still, to Conscience
first, and to the Pope afterwards.”
65
Thereby at the same time ensuring in a practical, and not merely theoretical, way unity in diversity.
66
See at [103].
67
See at [81].
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when she became a registrar of births, deaths and marriages in 2002, her job did
not include officiating at same-sex partnership ceremonies. There is nothing to
suggest, and nor has it been suggested by anyone, that it was to be expected (perhaps
by 2002) that marriage registrars would have to officiate at these ceremonies in
the future. If anything, both the law (the Civil Partnership Act 2004) and the practice
of other local authorities allowed for the possibility of compromises which would
not force registrars to act against their consciences.68 In the third applicant’s case,
however, a combination of back-stabbing by her colleagues and the blinkered
political correctness of the Borough of Islington (which clearly favoured “gay
rights” over fundamental human rights) eventually led to her dismissal. The iter
lamentabilis right up to the Court of Appeal is described at [26]–[29]. We
underscore these facts because the third applicant’s situation is substantially different
from the situation in which the fourth applicant found himself, or, more precisely,
placed himself. When Mr McFarlane joined Relate he must have known that he
might be called upon to counsel same-sex couples. Therefore his position is, for
the purposes of the instant case, not unlike that of a person who volunteers to join
the army as a soldier and subsequently expects to be exempted from lawful combat
duties on the grounds of conscientious objection. While we agree that with regard
to the fourth applicant his dismissal did not give rise to a violation of art.9, whether
taken alone or in conjunction with art.14, we do not fully subscribe to the reasoning
at [109], and in particular to the statement to the effect that
“the State authorities … benefitted from a wide margin of appreciation in
deciding where to strike the balance between the applicant’s right to manifest
his religious belief and the employer’s interest in securing the rights of others”.
In our view the state’s margin of appreciation, whether wide or narrow, does not
enter into the equation in matters of individual moral conscience which reaches
the required level mentioned at [4], above. In our view the reason why there was
no violation of art.9 in respect of the fourth applicant is that he effectively signed
off or waived his right to invoke conscientious objection when he voluntarily signed
up for the job.
OII-6
As the majority judgment correctly notes, the third applicant did not complain
of a violation of art.9 taken alone, but rather that “she had suffered discrimination
as a result of her Christian beliefs, in breach of Article 14 taken in conjunction
with Article 9”.69 We also agree that for the purposes of art.14 the relevant
comparator in the third applicant’s case is a registrar with no religious
objection—we would rather say, no conscientious objection—to officiating at
same-sex unions. It is from here that we part company with the majority. First of
all, the reasoning and arguments at [105] are at best irrelevant and at worst a case
of inverted logic: the issue in Ms Ladele’s case is not one of discrimination by an
employer, a public authority or a public official vis-à-vis a service user of the
Borough of Islington because of the said service user’s sexual orientation. Indeed,
no service user or prospective service user of the Borough seems to have ever
complained (unlike some of her homosexual colleagues) about the third applicant.
The complainant is not a party or prospective party to a same-sex civil partnership.
The aim of the Borough of Islington to provide equal opportunities and services
68
69

See at [25].
See at [103].
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to all without discrimination, and the legitimacy of this aim, is not, and was never,
in issue. No balancing exercise can, therefore, be carried out between the third
applicant’s concrete right to conscientious objection, which is one of the most
fundamental rights inherent in the human person—a right which is not given by
the Convention but is recognised and protected by it—and a legitimate state or
public authority policy which seeks to protect rights in the abstract. As a
consequence, the Court was not called upon to determine whether “the means used
to pursue this aim were proportionate”.70
OII-7
What is in issue is the discriminatory treatment of the third applicant at the
hands of the Borough, in respect of which treatment she did not obtain redress at
domestic level.71 Given the cogency, seriousness, cohesion and importance of her
conscientious objection (which, as noted earlier, was also a manifestation of her
deep religious convictions) it was incumbent upon the local authority to treat her
differently from those registrars who had no conscientious objection to officiating
at same-sex unions—something which clearly could have been achieved without
detriment to the overall services provided by the Borough, including those services
provided by registrars, as evidenced by the experience of other local authorities.
Instead of practising the tolerance and the “dignity for all” it preached, the Borough
of Islington pursued the doctrinaire line, the road of obsessive political correctness.
It effectively sought to force the applicant to act against her conscience or face the
extreme penalty of dismissal—something which, even assuming that the limitations
of art.9(2) apply to prescriptions of conscience, cannot be deemed necessary in a
democratic society. Ms Ladele did not fail in her duty of discretion: she did not
publicly express her beliefs to service users. Her beliefs had no impact on the
content of her job, but only on its extent. She never attempted to impose her beliefs
on others, nor was she in any way engaged, openly or surreptitiously, in subverting
the rights of others. Thus, even if one were to undertake the proportionality exercise
referred to at [106] with reference to whatever legitimate aim the Borough had in
view, it follows that the means used were totally disproportionate.
OII-8
For the above reasons, our conclusion is that there was a violation of art.14 taken
in conjunction with art.9 in respect of the third applicant.

70
71

See at [106].
Except before the first instance Employment Tribunal, see at [28].
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Supreme Court

A

Bank Mellat v Her Majesty!s Treasury (No 2)
[2013] UKSC 38
[2013] UKSC 39

B

2013 March 19, 20; 21;
June 19

Lord Neuberger of Abbotsbury PSC, Lord Dyson MR,
Lord Hope of Craighead DPSC, Baroness Hale of
Richmond, Lord Kerr of Tonaghmore, Lord Clarke of
Stone-cum-Ebony, Lord Sumption, Lord Reed, Lord Carnwath JJSC

Crown ! Order in Council ! Validity ! Treasury making Order in Council
containing direction prohibiting transactions or business relationships with
Iranian bank in order to prevent facilitation of production of nuclear weapons in
Iran ! Bank not given opportunity to make representations before making of
Order ! Bank applying to set aside direction ! Whether requirement that least
measure be used ! Whether Order proportionate ! Whether procedurally "awed
! Whether Parliament excluding common law right to make representations
before direction made ! Whether statutory procedure breaching Convention
rights ! Whether Order lawful ! Human Rights Act 1998 (c 42), Sch 1, Pt I,
art 6, Pt II, art 11 ! Counter-Terrorism Act 2008 (c 28), ss 62, 63, Sch 72
Supreme Court ! Jurisdiction ! Evidence ! Closed material procedure ! Order in
Council containing direction prohibiting transactions or business relationships
with Iranian bank in order to prevent facilitation of production of nuclear
weapons in Iran ! Bank#s appeal from court#s refusal to set aside Order !
Treasury proposing to rely on closed material in resisting appeal ! Whether
jurisdiction for Supreme Court to entertain closed material ! Whether
appropriate to entertain material ! Constitutional Reform Act 2005 (c 4), s 403
The Treasury, pursuant to its power to impose !nancial restrictions under
section 62 of and Schedule 7 to the Counter-Terrorism Act 2008, made the Financial
Restrictions (Iran) Order 2009 which contained a direction prohibiting all persons
operating in the !nancial sector in the United Kingdom from entering into or
continuing to participate in any transaction or business relationship with the
claimant, a major Iranian commercial bank, on the grounds that the Treasury
reasonably believed that the development or production of nuclear weapons in Iran
posed a signi!cant risk to the national interests of the United Kingdom for the
purposes of paragraph 1(4) of Schedule 7. The claimant applied, pursuant to
section 63 of the Act to set aside the Order, on the grounds that (i) the Treasury"s
reasons for making the order were based on irrelevant considerations and factual
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Human Rights Act 1998, Sch 1, Pt I, art 6.1: ##In the determination of his civil rights and
obligations . . . everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.""
Sch 1, Pt II, art 1: ##Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public interest and subject
to the conditions provided by law and by the general principles of international law.""
2
Counter-Terrorism Act 2008, s 62: ##Schedule 7 makes provision conferring powers on the
Treasury to act against terrorist !nancing, money laundering and certain other activities.""
S 63: ##(1) This section applies to any decision of the Treasury in connection with the exercise
of any on their functions under$ . . . (c) Schedule 7 to this Act (terrorist !nancing, money
laundering and certain other activities: !nancial restrictions). (2) Any person a›ected by the
decision may apply to the High Court . . . to set aside the decision. (3) In determining whether
the decision should be set aside the court shall apply the principles applicable on an application
for judicial review.""
3
Constitutional Reform Act 2005, s 40(2)(5): see post, jurisdiction judgments, para 30.
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errors, (ii) the requirements imposed by the direction were disproportionate to the
risk posed to the national interests of the United Kingdom and (iii) in failing to give
the claimant an opportunity to make representations before the Order was made the
Treasury had acted in breach of the rules of natural justice and of article 6.1 of, and
article 1 of the First Protocol to, the Convention for the Protection of Human Rights
and Fundamental Freedoms. The judge, having received closed material from the
Treasury pursuant to CPR Pt 79 and reaching his conclusions in both an open and a
closed judgment, found that the justi!cation for the Order lay in the general problem
for banks of preventing their facilities being used for purposes connected with the
weapons programme and that the Order represented the only practicable way of
ensuring that the claimant"s facilities would not be misused in that way. Holding that
the only procedural requirements which had to be satis!ed for a direction under the
2008 Act to have e›ect were those prescribed in Schedule 7, which contained no
provision for a›ected persons to make representations before a direction was made,
he accordingly refused the application. The Court of Appeal, having considered the
judge"s judgments, a–rmed his decision. On the claimant"s further appeal the
Treasury, having intimated that it wished to rely on closed material in responding to
the appeal, applied for such material to be received in closed session.
On the application$
Held, (1) (Lord Hope of Craighead DPSC, Lord Kerr of Tonaghmore and Lord
Reed JJSC dissenting) that in providing that an appeal lay to the Supreme Court from
any judgment of the Court of Appeal, section 40(2) of the Constitutional Reform Act
2005 extended to a judgment which was wholly or partly closed; that, for an appeal
against such a decision to be e›ective it was implicit that the hearing before the
Supreme Court would involve, at least in part, a closed material procedure; that,
having regard to the Supreme Court"s power under section 40(5) to determine any
question necessary for the purposes of doing justice, the Supreme Court could
conduct a closed material procedure where it was satis!ed that it might be necessary
to do so for the disposal of the appeal; and that, accordingly, the Supreme Court had
jurisdiction to entertain a closed material procedure on appeals against decisions
brought under section 63(2) of the Counter-Terrorism Act 2008 (post, jurisdiction
judgments, paras 37, 43, 47, 62, 141).
(2) Granting the application (Lord Dyson MR, Lord Hope of Craighead DPSC,
Lord Kerr of Tonaghmore and Lord Reed JJSC dissenting), that, since the Treasury
contended that a closed session could make a di›erence to the outcome of the appeal,
the court could not be sure whether the material in the judge"s closed judgment would
a›ect the outcome of the appeal unless it saw, and heard submissions, on that
judgment; that, if the appeal were allowed without the closed material being seen,
there would be a real risk of justice not being seen to be done, and an outside
possibility of justice actually not being done, to the Treasury; that, accordingly, the
court would consider the judge"s closed judgment in closed session; but that, having
done so, the court was satis!ed that the e›ect of the material could have no bearing
on the outcome of the appeal (post, jurisdiction judgments, paras 64, 66).
Per Lord Neuberger of Abbotsbury PSC, Lord Hope of Craighead DPSC,
Baroness Hale of Richmond, Lord Clarke of Stone-cum-Ebony, Lord Sumption and
Lord Carnwath JJSC. The most obnoxious feature of the closed material procedure
at the stage of an appeal is the possibility that the appellate court may have to give the
whole or part of its reasons for the disposal of the appeal in a judgment to which the
state only, and not the other party to the appeal or anyone else, has access. It is very
much to be hoped that the Supreme Court will never !nd itself in a position when it
has to resort to the giving of a closed judgment in the disposal of an appeal. In
inviting the court to look at the closed judgment when there was nothing in it which
could not have been gathered equally well from a careful scrutiny of the open
judgment the Treasury misused the closed material procedure. The state would need
to be much more forthcoming if an invitation to the Supreme Court to look at closed
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material were to be repeated in the future (post, jurisdiction judgments, paras 60, 98,
99, 100).
Guidance on the proper approach on applications for closed material hearings on
appeals (post, jurisdiction judgments, paras 68—74, 89—97, 142, 145).
On the appeal$
(1) (Lord Neuberger of Abbotsbury PSC, Lord Dyson MR, Lord Hope of
Craighead DPSC and Lord Reed JSC dissenting in part) that the essential question in
determining whether the Order was proportionate was whether the interruption of
the claimant"s commercial dealings in the United Kingdom"s !nancial markets bore a
rational and proportionate relationship to the statutory purpose of hindering Iran"s
pursuit of its weapons programmes and, in particular, whether a less intrusive
measure could have been adopted without compromising that objective; that the
subject matter of the claimant"s application lay in the area of foreign policy and
national security in respect of which the Treasury was to be accorded a very wide
margin of appreciation; that the consequences of nuclear proliferation justi!ed a
precautionary approach, and called for experienced executive judgment; but that,
although the Order had a rational connection with the objective of frustrating as far
as possible the Iranian weapons programme, the distinction between the claimant
and other Iranian banks in circumstances found by the judge to relate to the general
risks of international banking, not to speci!c problems identi!ed in respect of the
claimant itself, was irrational and disproportionate (post, main judgments,
paras 21—27, 202).
A v Secretary of State for the Home Department [2005] 2 AC 68, HL(E)
considered.
(2) (Lord Hope of Craighead DPSC, Lord Reed and Lord Carnwath JJSC
dissenting in part) that the common law duty to give advance notice and an
opportunity to make representations to an individual against whom it was proposed
to exercise a draconian statutory power depended on the particular circumstances in
which the measure was made; that unless the statute expressly or impliedly excluded
the duty, or consultation was impracticable or would frustrate the purpose of the
direction, fairness required that the individual concerned should be a›orded an
opportunity to make prior representations; that, since the measure was directed only
to the claimant and its subsidiary, since it came into e›ect immediately and was
intended to have and did have a serious e›ect on its business, since it was based on
speci!c factual allegations which the claimant could have been given an opportunity
to refute, and since there were no practical impediments to e›ective consultation,
fairness and the principle of good administration required the claimant to be given
that opportunity; that the Counter-Terrorism Act 2008 did not expressly exclude the
duty to give prior consultation; that, since the right of challenge provided by
section 63 of the Act arose after such a measure had been made and was, in itself,
insu–cient to achieve fairness and since, in any event, it amounted to no more than a
remedy already available by way of judicial review, it did not impliedly exclude the
common law duty; that no such exclusion could be implied from the nature of the
Order as a statutory instrument approved by Parliament; that the measure did not
have the status of primary legislation and had been made in the exercise of a
discretionary power conferred by the 2008 Act which was targeted against
identi!able individuals; and that the character of the measure as a statutory
instrument did not therefore abrogate the Treasury"s duty to a›ord the claimant prior
notice and consultation (post, main judgments, paras 28—49, 162, 178—185,
187—192, 196).
(3) Allowing the appeal (Lord Hope of Craighead DPSC and Lord Reed JSC
dissenting), that the Order was therefore unlawful and would be quashed (post, main
judgments, paras 27, 49, 50, 193, 196, 202).
Quaere. Whether any infringement arose under article 6 of, and article 1 of the
First Protocol to, the Convention for the Protection of Human Rights and
Fundamental Freedoms (post, main judgments, paras 49, 55, 159—160, 202).
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Decision of the Court of Appeal [2011] EWCA Civ 1; [2012] QB 101; [2011]
3 WLR 714; [2011] 2 All ER 802 reversed.
The following cases are referred to in the judgments on the jurisdiction issue:
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D
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A v United Kingdom (2009) 49 EHRR 625, GC
Al Rawi v Security Service (Liberty intervening) [2010] EWCA Civ 482; [2012] 1 AC
531; [2010] 3 WLR 1069; [2010] 4 All ER 559, CA; (JUSTICE intervening)
[2011] UKSC 34; [2012] 1 AC 531; [2011] 3 WLR 388; [2012] 1 All ER 1, SC(E)
Chahal v United Kingdom (1996) 23 EHRR 413
D (Minors) (Adoption Reports: Con$dentiality), In re [1996] AC 593; [1995] 3 WLR
483; [1995] 4 All ER 385, HL(E)
H v News Group Newspapers Ltd (Practice Note) [2011] EWCA Civ 42; [2011]
1 WLR 1645; [2011] 2 All ER 324, CA
Independent News and Media Ltd v A [2010] EWCA Civ 343; [2010] 1 WLR 2262;
[2010] 3 All ER 32, CA
MT (Algeria) v Secretary of State for the Home Department [2007] EWCA Civ 808;
[2008] QB 533; [2008] 2 WLR 159; [2008] 2 All ER 786, CA; [2009] UKHL 10;
[2010] 2 AC 110; [2009] 2 WLR 512; [2009] 4 All ER 1045, HL(E)
R v Secretary of State for the Home Department, Ex p Pierson [1998] AC 539; [1997]
3 WLR 492; [1997] 3 All ER 577, HL(E)
R v Secretary of State for the Home Department, Ex p Simms [2000] 2 AC 115;
[1999] 3 WLR 328; [1999] 3 All ER 400, HL(E)
R (Morgan Grenfell & Co Ltd) v Special Comr of Income Tax [2002] UKHL 21;
[2003] 1 AC 563; [2002] 2 WLR 1299; [2002] 3 All ER 1, HL(E)
R (Roberts) v Parole Board [2005] UKHL 45; [2005] 2 AC 738; [2005] 3 WLR 152,
HL(E)
Secretary of State for the Home Department v AF (No 3) [2009] UKHL 28; [2010]
2 AC 269; [2009] 3 WLR 74; [2009] 3 All ER 643, HL(E)
Secretary of State for the Home Department v AT (Libya) [2012] EWCA Civ 42, CA
Tariq v Home O–ce (JUSTICE intervening) [2011] UKSC 35; [2012] 1 AC 452;
[2011] 3 WLR 322; [2011] ICR 938; [2012] 1 All ER 58, SC(E)
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A v HM Treasury (JUSTICE intervening) [2010] UKSC 2; [2010] UKSC 5; [2010]
2 AC 534; [2010] 2 WLR 378; [2010] 4 All ER 745; [2010] 4 All ER 829, SC(E)
Ainsbury v Millington (Note) [1987] 1 WLR 379; [1987] 1 All ER 929, HL(E)
Austin v Southwark London Borough Council [2010] UKSC 28; [2011] 1 AC 355;
[2010] 3 WLR 144; [2010] PTSR 1311; [2010] 4 All ER 16, SC(E)
Bank Mellat v HM Treasury [2010] EWCA Civ 483; [2012] QB 91; [2010] 3 WLR
1090, CA
Bowman v Fels (Bar Council intervening) [2005] EWCA Civ 226; [2005] 1 WLR
3083; [2005] 4 All ER 609, CA
CM (Zimbabwe) v Secretary of State for the Home Department [2013] UKUT 59
(IAC), UT
Carndu› v Rock [2001] EWCA Civ 680; [2001] 1 WLR 1786, CA
Carndu› v United Kingdom (Application No 18905/02) (unreported) given
10 February 2004, ECtHR
Conway v Rimmer [1968] AC 910; [1968] 2 WLR 998; [1968] 1 All ER 874, HL(E);
(Note) [1968] AC 910; [1968] 2 WLR 1535; [1968] 2 All ER 304, HL(E)
Duncan v Cammell Laird & Co Ltd [1942] AC 624; [1942] 1 All ER 587, HL(E)
General Mediterranean Holdings SA v Patel [2000] 1 WLR 272; [1999] 3 All ER 673
Grobbelaar v News Group Newspapers Ltd [2002] UKHL 40; [2002] 1 WLR 3024;
[2002] 4 All ER 732, HL(E)
IR (Sri Lanka) v Secretary of State for the Home Department [2011] EWCA Civ 704;
[2012] 1 WLR 232; [2011] 4 All ER 908, CA
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Oxfordshire County Council v M [1994] Fam 151; [1994] 2 WLR 393; [1994] 2 All
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R v H [2004] UKHL 3; [2004] 2 AC 134; [2004] 2 WLR 335; [2004] 1 All ER 1269,
HL(E)
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[1999] 2 WLR 483; [1999] 2 All ER 42, HL(E)
R v Secretary of State for Trade and Industry, Ex p Eastaway [2000] 1 WLR 2222;
[2001] 1 All ER 27, HL(E)
R (AHK) v Secretary of State for the Home Department [2012] EWHC 1117
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APPEAL from the Court of Appeal
By a claim form issued on 20 November 2009 the claimant, Bank Mellat,
applied under section 63(2) of the Counter-Terrorism Act 2008 to set aside
the decision of the defendant, Her Majesty"s Treasury, in the exercise of its
powers under Schedule 7 to the 2008 Act on 12 October 2009, to make the
Financial Restrictions (Iran) Order 2009 (SI 2009/2725) which directed all
persons operating in the !nancial sector in the United Kingdom not to enter
into or continue to participate in any transactions or business relationships
with the claimant. By order dated 11 June 2010 Mitting J [2010] Lloyd"s
Rep FC 504 dismissed the claim and granted permission to appeal.
By an appellant"s notice dated 2 July 2010 the claimant appealed. By an
order dated 13 January 2011, the Court of Appeal (Maurice Kay, and
Pitchford LJJ, Elias LJ dissenting in part) dismissed the appeal [2012] QB
101.
Pursuant to permission granted on 11 April 2011 by the Supreme Court
(Lord Hope of Craighead DPSC, Lord Brown of Eaton-under-Heywood and
Lord Kerr of Tonaghmore JJSC) the claimant appealed on the grounds, inter
alia, that the Court of Appeal should have found that the Order was
unlawful, in particular, (1) as a matter of procedure, having regard to the
failure of the majority of the Court of Appeal to hold that (a) the principles
of natural justice and the common law duty to allow representations to be
made before the restriction order was made required the Treasury to a›ord
the claimant the opportunity to know the case against it and to make
representations; (b) the claimant should have been a›orded such an
opportunity in order to comply with article 6 of the Convention for the
Protection of Human Rights and Fundamental Freedoms; (c) the making of
the Order was incompatible with article 1 of the First Protocol to the
Convention since section 63 of the 2008 Act did not provide su–cient
procedural protection to satisfy that article; (d) the Order was not
proportionate within the meaning of paragraph 9(6) of Schedule 7 to the
2008 Act since there was no procedural protection for the claimant before it
was made; and (e) the Treasury had not given adequate reasons for making
the Order; and (2) as a matter of substance, in particular, that (a) the Order
was based on factual premises which were incorrect; (b) the Court of Appeal
should have concluded that there was no !nding by the judge that the
claimant had ever been engaged in trade !nance transactions related to any
alleged nuclear or proliferation in Iran or that any entity with links to
proliferation had ever transacted business through the claimant in the
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United Kingdom, or that it was likely that the claimant would provide trade
!nance or banking facilities to any such entities, but that the judge had
accepted that the claimant had in place mechanisms which it operated
conscientiously to ensure that its facilities were not provided to such entities;
and (c) the Court of Appeal should have found that the Order was not
rationally connected to the Treasury"s objective, that its e›ect was
unnecessarily draconian and discriminatory, and that, accordingly it was
disproportionate and ultra vires.
Prior to the hearing in the Supreme Court the Treasury intimated that it
wished to rely on closed material in responding to the claimant"s appeal. At
the outset of the hearing the court accordingly heard argument directed to
whether it had jurisdiction to entertain closed material. Liberty, the !rst
intervener, intervened on the jurisdiction issue. The court determined, by a
majority and for reasons to be given later, that it had such jurisdiction, and
proceeded to decide, by a majority and for reasons to be given later, that it
would accede to the Treasury"s application to hear the material in closed
session.
Certain shareholders, the second interveners, intervened on the appeal on
the substantive issues.
The facts are stated in the judgments of Lord Neuberger of
Abbotsbury PSC on the jurisdiction issue and of Lord Sumption JSC on the
main issue.
Jonathan Swift QC, Tim Eicke QC and Robert Wastell (instructed by
Treasury Solicitor) for the Treasury on the application.
The Supreme Court has power to consider the judge"s closed reasons and
should do so. There is no jurisdiction issue. The Supreme Court"s
jurisdiction is governed by section 40 of the Constitutional Reform Act
2005. It can determine any question necessary to be determined for the
purposes of doing justice in an appeal to it under any enactment (see
section 40(5)) and an appeal lies to the Supreme Court from any order or
judgment of the Court of Appeal in civil proceedings (see section 40(2)) and
that will plainly include any judgment which includes closed reasons as
permitted by CPR r 79.28. The court"s own Rules expressly anticipate that
closed reasons can be considered in the course of a hearing: see rules 27 and
29 of the Rules of the Supreme Court 2009. The court"s ability to exclude a
party under rule 27 depends on the appointment of a special advocate (see
rule 27(2)) and that is expressly anticipated for the purposes of the present
appeal by section 68(1)(b) of the Counter-Terrorism Act 2008.
There is no sensible reading down of those provisions to disable the
Supreme Court from properly and fairly determining appeals such as the
present in proceedings under Part 6 of the 2008 Act: see rule 2(2)(3) of
the 2009 Rules. No principle of statutory interpretation requires or favours
such an approach and it would be contrary to a purposive approach to the
application of the 2005 Act and the 2009 Rules. If a closed part of a
judgment cannot be shown to the Supreme Court it will be unable to
discharge its obligations under the 2005 Act and that could lead to the court
being unable to determine an appeal which falls within its jurisdiction. That
would not only be a narrow reading of the material statutory and regulatory
provisions but would be in contradiction to the purpose of those provisions.
Regardless of the identity of the party concerned, if the Supreme Court is not
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in a position to consider the closed reasons it will not be in a position to
consider whole case. Where, as here, closed reasons were given for the
judge"s judgment it would be strange if the Supreme Court could not
consider those reasons when the judgment was the subject of an appeal to
the court.
It is necessary to have regard to the judge"s closed reasons if the court"s
jurisdiction on the present appeal is to be exercised properly and fairly. The
bank"s challenge to the 2009 Order as being substantially unlawful,
irrational and disproportionate engages material the Treasury can contradict
factually but it cannot do so on the basis of the judge"s open reasons. If the
court is unwilling or unable to have regard to the closed reasons, that part of
the appellant"s appeal would fall to be dismissed and the judgment of the
Court of Appeal on that part would continue to govern: see R (AHK) v
Secretary of State for the Home Department [2012] EWHC 1117 (Admin)
and Bank Mellat v HM Treasury [2012] QB 91. The decision in Al Rawi v
Security Service (Liberty intervening) [2012] 1 AC 531 is immaterial in the
signi!cantly di›erent circumstances of the present case.
Michael Brindle QC, Amy Rogers and Dr Gunnar Beck (instructed by
Zaiwalla & Co) for the claimant on the application.
The submissions made by the !rst interveners, post, pp 712F—715B, are
adopted: the court does not have power to read the judge"s closed judgment
and should therefore decline to do so: see Al Rawi v Security Service (Liberty
intervening) [2012] 1 AC 531, paras 10—13, 21—22. That decision is not
##immaterial"" but closely to the point: see, in particular, paras 69, 74, 85,
120, 192. Open justice and natural justice are fundamental to common law
principles which provide a constitutional check on the court"s power to
control its own procedure. Any closed procedure under which the court
considers a judgment or evidence which is not supplied to one of the parties
and reaches a decision without hearing from that party on the issues in
dispute, entails a far-reaching and fundamental departure from those
principles: see Secretary of State for the Home Department v AF (No 3)
[2010] 2 AC 269 and R (Roberts) v Parole Board [2005] 2 AC 738. The use
of special advocates does not compensate for that departure. Absent express
statutory authority the courts have no power to depart from them and may
not consider closed material, hear argument in closed session or promulgate
a closed judgment.
There is no express statutory authority for such a procedure. While
sections 66 and 67 of the Counter-Terrorism Act 2008 permit the making of
rules of court which govern a challenge to a !nancial restrictions order to
allow for consideration of closed material with the assistance of special
advocates, the relevant rules only apply to the High Court, Court of Appeal
or Court of Session. Thus Parliament directed its mind to the question of
closed material, including closed judgments, and concluded that such
procedures, while necessary in other courts, did not extend to the Supreme
Court, or the Appellate Committee of the House of Lords, as then
constituted. Therefore the express provisions of the 2008 Act preclude any
implication that the Supreme Court is authorised to consider closed
material.
There is no such authority under the Civil Procedure Rules since they do
not govern practice and procedure in the Supreme Court. Nor can authority
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be derived from the Constitutional Reform Act 2005. Section 40 contains no
such authority, nor do the rule-making provisions in section 45 or 46, in
neither of which is there any reference to a closed procedure, consideration
of closed judgments or of any other departure from the principles of natural
and open justice. Given (a) the principle of legality (see A v HM Treasury
(JUSTICE intervening) [2010] 2 AC 534; R v Secretary of State for the
Home Department, Ex p Simms [2000] 2 AC 115 and R (Edison First Power
Ltd) v Central Valuation O–cer [2003] 4 All ER 209) and (b) the
presumption against creating judicial jurisdictions (see Craies on
Legislation, 10th ed (2012), para 19.1.17—22), no such authority can be
derived by implication.
That is borne out by the 2009 Rules of the Supreme Court. Rules 27—29
make provision for hearings in private; but they re%ect the established
exceptions to open justice and natural justice identi!ed in the Al Rawi case
[2012] 1 AC 531 and the possibility that Parliament would confer express
authority on the court to operate a closed procedure in particular classes of
case is not in contemplation. They do not themselves provide any
independent authority for the court to consider closed evidence and closed
judgments, to sit in private excluding a party or to issue a closed judgment.
The Rules should therefore be read down on the basis that (i) their scope is
limited by the authority conferred in sections 45 and 46 of the 2005 Act, and
that there is no express authority in the 2005 Act for any form of closed
procedure; and that (ii) secondary legislation will not be taken impliedly to
override any rule of the general law, not least fundamental rules as to open
and natural justice: see Oxfordshire County Council v M [1994] Fam 151,
163 and General Mediterranean Holdings SA v Patel [2000] 1 WLR 272.
That outcome is consistent with the remainder of the 2009 Rules and
Practice Directions that there is no provision for closed documentation to be
provided to the court.
If the scope of the court"s power under section 40 contained the powers
claimed by the Treasury, (a) Parliament would, by a general provision as to
jurisdiction, have conferred on the Supreme Court a back door power to
operate the most controversial procedures without the need for express
parliamentary approval; and (b) a closed material procedure would be
permissible in the Supreme Court in any case where the court judged it
necessary in the public interest or in the interests of justice to sit in private for
part of an appeal hearing, irrespective of whether it would have been
legitimate to adopt that procedure in the courts below. That, however, is not
the law.
In any event, irrespective of the question of vires, it is not necessary for the
court to consider the closed judgment of the judge in order to determine the
issues on the appeal.
Martin Chamberlain and Melanie Plimmer (instructed by Treasury
Solicitor, Special Advocates Support O–ce) as special advocates for the
claimant on the application.
The submissions of the claimant are adopted on the question whether the
Supreme Court has power to consider closed material under the principles in
Al Rawi v Security Service (Liberty intervening) [2012] 1 AC 531. If,
however, such material is admissible, the court should only consider it if and
to the extent that the material is relevant to a question which the court must
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determine on the appeal. Most obviously that would be the case where there
is a closed ground of appeal and the special advocates, or the Government,
indicate that the closed reasoning of the court below discloses an error of
law. Where there is no such ground of appeal, closed material will rarely be
relevant to any issue on an appeal to the Supreme Court: see MT (Algeria) v
Secretary of State for the Home Department [2010] 2 AC 110. In the present
case article 6 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms required information to be provided by
the Treasury, not only to enable the claimant to deny what was said against
it, but also in su–cient detail to enable it to refute the case against it. That
can be achieved by ##article 6 gisting"".
Where the judge hears closed material in a case such as the present where
the article 6 gisting requirement applies in order to determine a signi!cant
issue, he must make that clear in his judgment and must satisfy himself that
the subject has adequate notice of the points against him; the open judgment
must stand on its own in the sense that the key conclusions justifying the
decision must be stated openly. In those circumstances it should not be
necessary to refer to the closed material in determining the open grounds of
appeal: see Secretary of State for the Home Department v AT (Libya) [2012]
EWCA Civ 42.
There is no closed ground of appeal in the present case. The judge"s open
judgment identi!es only two respects in which he found it necessary to rely
on the closed material and neither of those !ndings was in issue on the
appeal. The court does not need to consider closed material in order to
determine the claimant"s case that the !ndings were insu–cient to justify the
Order. It should not therefore do so.
If, however, the court considers it should look at the judge"s closed
judgment it should invite the Treasury to indicate, in closed written
submissions, the passages on which it relies and the questions in the appeal
to which they are relevant. It should then invite the special advocate to
respond in short closed written submissions.
Dinah Rose QC and Charlotte Kilroy (instructed by Liberty) for the !rst
intervener on the application.
The Supreme Court has no general inherent power to conduct a closed
material procedure (##CMP"") for the purposes of determining any
substantive issue in the appeal. Such a procedure is contrary to the
fundamental principles of natural justice and open justice which govern that
court"s procedures and de!ne the limits of its jurisdiction: see Al Rawi v
Security Service (Liberty intervening) [2012] 1 AC 531. That case
establishes that (1) such principles, which include the right to know the case
a party has to meet, are fundamental common law principles which are
essential to our system of justice (see paras 10—14, 72—89); (2) the court"s
inherent power to regulate its own procedures cannot be exercised so as to
deny parties their right to participate in the proceedings in accordance with
those principles (see paras 19, 21—22, 73); (3) there is no common law power
to require a CMP (see paras 35—48); (4) it could never be fair or in the
interests of justice to deny a litigant in ordinary civil claims the rights which
are entrenched in the common law system as being fundamental to justice
itself (see paras 39, 42, 89), and (5) a CMP of the type used in the CounterTerrorism Act 2008, in which there has been no prior public interest
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immunity exercise, may not be introduced into ordinary civil litigation
unless Parliament legislates to that e›ect: see paras 47, 69, 73—76, 78,
87—89, 120, 152, 192.
Any interference with those principles may only be made consistently
with the principle of legality which precludes the court"s exercise of its
inherent jurisdiction in a way which is incompatible with fundamental
rights, including the principle of natural justice: see the Al Rawi case,
para 72. Furthermore, fundamental rights cannot be overridden by general
or ambiguous statutory wording. In the absence of express language or
necessary implication to the contrary, courts presume that even the most
general statutory words are intended to be subject to the basic rights of the
individual: see R v Secretary of State for the Home Department, Ex p Simms
[2000] 2 AC 115, paras 130, 131 and R v Secretary of State for the Home
Department, Ex p Pierson [1998] AC 539, paras 573—575, 587—590.
##Necessary implication"" is a high hurdle and is not to be confused with
##reasonable implication"": see R (Morgan Grenfell & Co Ltd) v Special Comr
of Income Tax [2003] 1 AC 563, para 45.
Accordingly the only circumstances in which the Supreme Court can
entertain submissions or evidence in the absence of a party are (i) where such
a procedure is speci!cally authorised or required by Parliament by clear
statutory language or necessary implication or (ii) where an ex parte hearing
is permissible at common law, as where a court examines material for the
purpose of deciding whether a public interest immunity claim should be
upheld.
Neither of those conditions is satis!ed in the present case. The CounterTerrorism Act 2008 contains no provision which permits or requires the
Supreme Court to conduct a CMP. The explicit powers provided for in
the Act to modify the rules of court so as to allow for CMPs only apply to the
High Court and the Court of Appeal: see sections 66, 67, 72 and 73.
Disquali!cation of the law of public interest immunity under section 67 of
the 2008 Act is an essential element of the statutory regime: the Act not only
gives the court a power it would not otherwise possess, to entertain evidence
and submissions in the absence of one party, it also deprives the court of its
normal power, when the state claims public interest immunity over evidence
which is otherwise disclosable to balance the interests of national security or
international relations against other elements of the public interest which
might lie in favour of disclosure, and to decide whether, despite the harm
which disclosure might cause to the public interest, the document is
nevertheless to be disclosed: see W (Algeria) v Secretary of State for the
Home Department [2010] EWCA Civ 898 at [37].
The general powers of the Supreme Court, set out at section 40 of the
Constitutional Reform Act 2005 do not expressly or by necessary
implication permit or require the court to conduct a CMP. Section 40(5)
confers power to determine any question necessary to be determined for the
purposes of doing justice in the appeal under any enactment, but it does not
authorise the adoption, in whole or in part, of the procedure mandated by
statute and statutory instrument for the proceedings below. Moreover, the
Supreme Court"s power to determine any question must be exercised for the
purposes of doing justice: a power to act unfairly, contrary to natural justice,
cannot be implied into that provision since it would be inconsistent with its
express terms. That is why the 2008 Act requires modi!cation of the Civil
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Procedure Rules in respect of the courts below, to modify the overriding
objective.
Unlike the 2008 Act and the Civil Procedure Rules, there is no provision
in the Rules of the Supreme Court 2009, made under section 45 of the
2005 Act, for any modi!cation of the Supreme Court"s power to do justice
by reference to a requirement to ensure that information is not disclosed
contrary to the public interest. On the contrary, section 45(3) and rule 2
impose an overriding requirement of fairness. Parliament did not intend the
Rules to contain provisions which overrode fundamental common law
rights: see section 46 of the 2005 Act, and contrast section 72 of the
2008 Act. The majority of the Rules are wholly inconsistent with the
adoption of a CMP. Rule 27(2) is the only rule which might be so read; but,
as compared with CPR Pt 79, it is inadequate to achieve the introduction of
the CMP procedure. Properly understood, rule 27(2) makes provision for
the Supreme Court of conduct an ex parte hearing when that is permitted at
common law, provided that a special advocate is provided: see R v H [2004]
2 AC 134, paras 18—22; Al Rawi v Security Service (Liberty intervening)
[2012] 1 AC 531, para 49; Conway v Rimmer [1968] AC 910 and Conway v
Rimmer (Note) [1968] AC 910.
The special constitutional role of the Supreme Court is a further
consideration relevant to the determination of whether a power to hold a
CMP should be included in the 2005 Act by necessary implication. That role
is an essential part of the context in which the right of appeal under
section 40 must be construed. In a legislative scheme which expressly
permits the use of CMP in the courts below, it is not necessary to the
Supreme Court"s appellate role that it should have such power on appeal.
The position of the House of Lords, and now the Supreme Court, as the
ultimate court of appeal has always been di›erent from the High Court and
the Court of Appeal. Unlike the Court of Appeal where the requirement of
leave, or permission, is relatively recent, there has always been a requirement
of leave to appeal; the practice of granting leave in the House of Lords has
always been restrictive and limited to arguable points of law of general
public importance: see R v Secretary of State for Trade and Industry,
Ex p Eastaway [2000] 1 WLR 2222. The result has been that the Court of
Appeal has been reticent about granting permission to appeal, so that the
power to choose appeals raising such points has come to rest with the
Supreme Court itself. Like the House of Lords, it has always had its own
separate rules, practices and procedures, distinct from the lower courts and
enacted under separate legislation. As the ultimate appeal court in a system
of law governed by precedent, the House of Lords, and now the Supreme
Court, occupy an unique constitutional position in the development of the
law and the supervision of the common law and the interpretation of
statutes: see Austin v Southwark London Borough Council [2011] 1 AC 355
and In re Spectrum Plus Ltd [2005] 2 AC 680.
That unique position provides a further reason for concluding that the
implication into the 2005 Act of a CMP on appeals under the 2008 Act is
neither necessary nor appropriate and would produce legal di–culty,
confusion and uncertainty. In particular, the adoption of a CMP would
undermine the court"s supervisory appellate function. The di›erent design
of its procedures from those of lower courts is a reasonable response to the
di›erent issues likely to be before it: see Secretary of State for the Home
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Department v AF (No 3) [2010] 2 AC 269 and Grobbelaar v News Group
Newspapers Ltd [2002] 1 WLR 3024. Its adoption would con%ict with the
court"s role as guardian of the law of precedent since it would inexorably
lead to closed judgments. Such a result ought not to be held to be the proper
intention of the 2005 Act in the absence of express statutory language.
Even if the Supreme Court does have power to adopt all or any part of a
CMP, it should only rarely exercise the power do so: see Secretary of State
for the Home Department v AF (No 3) [2010] 2 AC 269, para 88.
[Reference was made to Van Colle v Chief Constable of the Hertfordshire
Police (Secretary of State for the Home Department intervening) [2009] AC
225.] In the present case that is neither appropriate nor necessary.
Robin Tam QC (appointed by HM Attorney General) as the advocate to
the court on the application.
Statutory closed material procedures (##CMPs"") have long been
controversial, despite the endorsement given by the European Court of
Human Rights in Chahal v United Kingdom (1996) 23 EHRR 413,
para 144. Nevertheless it is inherent that in any forum in which sensitive
information might be relevant, some adjustment from normal procedures
has to be made; and the use of con!dential material may be unavoidable
where national security is at stake: see the Chahal case, para 131 and MT
(Algeria) v Secretary of State for the Home Department [2010] 2 AC 110,
para 230. At the lowest end of the scale of sensitivity, that procedural
compromise can be achieved by conducting a hearing in private. While that
solution is commonplace, it obviously involves a departure from the open
justice principle. For more sensitive material the common law has developed
the doctrine of public interest immunity (##PII"") to govern the disclosure of
such material, striking the balance between the public interest in protecting
the material and the need for fairness and openness: see Al Rawi v Security
Service (Liberty intervening) [2012] 1 AC 531. But that solution involves
compromise: either the evidence is disclosed, and, if there is an open trial,
published despite its sensitivity, or it is kept from the other party and
disregarded by the court in reaching its conclusion, even if it is probative of
the issues in the case: see Duncan v Cammell Laird & Co Ltd [1942] AC
624; Conway v Rimmer [1968] AC 910; the Al Rawi case and R v Chief
Constable of West Midlands Police, Ex p Wiley [1995] 1 AC 274. The
problems of the PII approach include that it can lead to a case becoming
untriable and the claim being struck out: see Carndu› v Rock [2001] 1 WLR
1786 and Carndu› v United Kingdom (Application No 18905/02)
(unreported) given 10 February 2004.
Statutory CMPs strike the balance in a di›erent way: see the MT case; Y v
Secretary of State for the Home Deprtment (unreported) 12 July 2006 and
CM (Zimbabwe) v Secretary of State for the Home Department [2013]
UKUT 59 (IAC). They do so with statutory backing which is di›erent in the
two scenarios which have developed: (a) unmodi!ed statutory CMPs where
the proceedings do not determine civil rights or obligations for the purposes
of article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms and the statutory procedures can be applied without
modi!cation: see Maaouia v France (2000) 33 EHRR 1037 and IR (Sri
Lanka) v Secretary of State for the Home Department [2012] 1 WLR 232;
and (b) statutory CMPs in which the statutory scheme is to be read down in
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order to remain compliant with article 6: see Secretary of State for the Home
Department v MB [2008] AC 440. In those cases the law which resolves the
tension between the competing public interests includes the Human Rights
Act 1998 and its techniques for securing compliance with the Convention,
such as ##reading down"" under section 3 of the 1998 Act: see Secretary of
State for the Home Department v AF (No 3) [2010] 2 AC 269. In cases
under both (a) and (b) the applicable procedure is authorised by statute and
is Convention-compliant.
Consideration of the fairness of proceedings was largely focused on the
!rst instance trial in which evidence is adduced by each party and the trial
judge must make !ndings of fact. It is in this context that most criticisms of
the CMP arise: see the MB case [2008] AC 440; the AF (No 3) case [2010]
2 AC 269; A v United Kingdom (2009) 49 EHRR 625 and O–ce of
Government Commerce v Information Comr (Attorney General
intervening) [2010] QB 98.
The task of the appeal courts is di›erent. Frequently the appeal lies only
on a question of law and in any event the appeal court would rarely, if ever,
venture into a fact-!nding role. If such an exercise were necessary, the
appellate court would be more likely to consider remitting the matter for
factual determination by the judge. In the appellate scenario a simple
complaint that CMPs are unfair does not properly focus on the issue. The
legal or procedural restriction of appeals to questions of law does not mean
that the appeal court only exists to decide legal issues. Two main purposes
are served: the private purpose of doing justice in the individual case by
correcting wrongs and the public purpose of ensuring public con!dence in
the administration of justice by making corrections, clarifying and
developing the law and establishing precedents: see Lord Woolf, ##Access to
Justice: !nal report to the Lord Chancellor on the civil justice system in
England and Wales"", ch 14, para 22 (July 1996).
The public and private purposes to be served apply as much to the
Supreme Court as to !rst appeals. They are re%ected in the principle that
appeals lie from orders below, not from reasons, and that unless the
appellant wishes the order to be varied, no appeal lies. As a corollary there
has been reluctance to hear an appeal which has become academic: see
Ainsbury v Millington (Note) [1987] 1 WLR 379; contrast R v Secretary of
State for the Home Department, Ex p Salem [1999] 1 AC 450 and Bowman
v Fels (Bar Council intervening) [2005] 1 WLR 3083.
That is no mere technical distinction. The question whether the
expression of a legal view was the basis on which the court arrived at its
ultimate result in the individual case has a bearing on whether it is to be
regarded as part of the ratio and thus binding on other courts, or whether it
is merely non-binding obiter dictum. Consequently when the court
considers whether it has power to consider a closed judgment, or other
closed material, it must bear in mind that part of its function is to decide
whether the result of the individual case should be di›erent from the
decision below. The court should consider whether, if it were to conclude
that it did not have power to look at the closed judgment, it could
nevertheless be con!dent that it would arrive at the correct result simply by
applying its legal rules to matters set out in open court without considering
those in the closed judgment.
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Some cases can be decided entirely openly: see Secretary of State for the
Home Department v JJ [2008] AC 385; Secretary of State for the Home
Department v E [2008] AC 499; Secretary of State for the Home Department
v AP [2011] 2 AC 1 and Secretary of State for the Home Department v AF
(No 3) [2010] 2 AC 269. By contrast where closed grounds of appeal are
raised it may not be possible for them to be considered openly and in that
situation an appeal court could only do so in closed session: see XX
(Ethiopia) v Secretary of State for the Home Department (JUSTICE
intervening) [2013] QB 656.
There are two major disadvantages to the appeal court"s use of closed
material. The !rst is that, inevitably, the party against whom the closed
material is adduced will not be given all the reasons for the court"s decision.
While that is unsatisfactory, the overall position is no di›erent from the !rst
instance trial where the individual"s ignorance is authorised by Parliament
and is Convention-compliant. The second disadvantage is that appeals
decided on the basis of closed material will tend to produce a body of closed
legal rulings which the appeal courts intend to be authoritative but which
cannot be published. That does not sit happily with the normal functions of
an appeal court, in particular, having regard to its public purpose of
clarifying and developing the law and establishing precedents. Since there is
no closed ground of appeal in the present case, that problem does not arise
here.
The primary advantage of the appeal court considering the closed
material is that it assists the court in arriving at the correct result in the
individual case and fully discharges its private purpose: see SS (Libya) v
Secretary of State for the Home Department (unreported) 30 July 2010,
SIAC; [2011] EWCA Civ 1547 and the MT case [2008] QB 533.
If the court had no power to consider the closed judgment it would either
(a) have to assume that it was unimpeachable and allow the appeal on
grounds which did not depend on its content; or (b) ignore entirely the
contents of the closed judgment and approach the appeal only on the basis of
the open judgment. Both options are unsatisfactory and could be productive
of injustice to the individual. The restrictive approach to the grant of
permission to appeal is a red herring.
Thus on balance the Supreme Court should consider the closed judgment
in order to get the correct result in a case of which it is seised and to avoid a
real risk of injustice. While the opposing considerations are not trivial, they
are continuing problems inherent in statutory CMPs, but such problems
have not deterred Parliament from enacting them.
Rule 27(2) of the Supreme Court Rules 2009 expressly contemplates
closed or ex parte hearings. Clearly it is a condition that there is a special
advocate to represent the individual"s interests. The rule-making power in
the Constitutional Reform Act 2005 is in general terms and contains nothing
speci!c to closed hearings; there is scope for argument as to whether the
power is wide enough to permit closed hearings under rule 27(2) or whether
it might be ultra vires or limited to PII hearings. The Supreme Court should
therefore give serious consideration to a broad reading of its statutory
powers. In particular where the e›ect of a technical reading would be
productive of injustice, the power under section 40(5) of the 2005 Act could
be construed as conferring jurisdiction to determine whether the closed
judgment disclosed any material error of law which required correction.
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Rule 29(1) could be construed as not being limited to powers of disposal, as
enumerated in the subsequent list.
The objections to ##necessary
implication"" are also less cogent in relation to an appeal to the Supreme
Court, since most critical concern centres on the !rst instance trial and
di›erent considerations apply to appellate courts. Given the anomalies
which would result if the appeal courts could not properly examine the
whole of the decision under appeal there could be said to be a greater
necessity to imply powers which allowed the appeal courts to function
properly.
The availability of the power does not mean that it should always be
exercised. The court may consider that in normal circumstances it can
expect to look only at important points of law after the Court of Appeal has
had the opportunity to deal with a wider selection of points which are more
likely to require examination of factual reasoning. That may be re%ected by
the fact the House of Lords and the Supreme Court have hitherto declined to
consider closed material, although they have not shut the door against doing
so: see Secretary of State for the Home Department v AF (No 3) [2010] 2 AC
269. The court may now think that there are foreseeable circumstances in
which it should do so as the only just way of disposing of an appeal.
In the present case the ground of appeal relating to procedure does not
contain anything which might indicate that the closed judgment would be
relevant. The ground relating to proportionality may suggest a di›erent
approach by the court. It may be more useful to make the decision whether
to consider the closed judgment after hearing the oral argument. By that
stage the court may have become con!dent that such a course will be
unnecessary.
Swift QC replied.
Michael Brindle QC, Amy Rogers and Dr Gunnar Beck (instructed by
Zaiwalla & Co) for the claimant in the main appeal.
The Financial Protection (Iran) Order 2009 made purportedly under
section 62 of and Schedule 7 to the Counter-Terrorism Act 2008 is unlawful.
While that legislative scheme, although onerous, is carefully drawn, the
2008 Act is not intended to permit blanket economic sanctions against a
particular jurisdiction. Parliament"s concern was to insulate the United
Kingdom !nancial sector from involvement in transactions related to
nuclear or ballistic proliferation abroad. By express provision, the
requirements imposed by a direction must be proportionate: see Schedule 7,
paragraphs 3, 9.
The Treasury"s decision to make the Order was irrational, tainted by
mistakes of fact and irrelevant considerations. It was made on a mistaken
basis of the material facts: in particular, in the belief that the claimant was
state-owned and state-controlled, not a private commercial entity: see E v
Secretary of State for the Home Department [2004] QB 1044. That belief
was a legally irrelevant consideration. But the error undermined a large part
of the Treasury"s justi!cation for making the Order. [Reference was made to
R (FDA) v Secretary of State for Work and Pensions [2013] 1 WLR 444 and
Simplex GE (Holdings) Ltd v Secretary of State for the Environment (1988)
57 P & CR 306.] To sanction a private commercial bank in the erroneous
belief that it is under the control of an unfriendly foreign power is plainly
irrational: see R v Parliamentary Comr for Administration, Ex p Balchin
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[1998] 1 PLR 1. The error was of such materiality as alone to justify the
setting aside of the Order.
The Treasury fell into further material error in making the Order on the
basis of the assertion that the claimant had provided services to particular
customers over many years to facilitate nuclear proliferation in Iran. Its later
justi!cation, that the claimant was an unknowing and unwilling actor, was
not the basis on which the Order was made and is misconceived when
applied to the claimant. It is not reasonable to close down the claimant"s
entire United Kingdom business simply on the basis that it is an Iranian bank
with international reach, without identifying any particular risk that it
would facilitate any Iranian nuclear programme, willingly, knowingly or
otherwise. The Treasury"s assertion relating to two particular customers,
out of its 19 million customers, does not bear scrutiny, given that it ceased its
dealing with them. For that further reason it was irrational to make the
Order.
The e›ect of the Order is to freeze the claimant"s assets in the United
Kingdom although the 2008 Act confers no asset freezing power and the
Treasury has expressly disclaimed the suggestion that the Order is an asset
freeze. In those circumstances to impose a de facto freeze is oppressive and
perverse: see R (Khatun) v Newham London Borough Council [2005] QB
37, para 41.
Although the claimant"s case is made on the basis of ordinary
Wednesbury principles (see Associated Provincial Picture Houses Ltd v
Wednesbury Corpn [1948] 1 KB 223), the manifest interference which the
Order entails with the claimant"s fundamental rights is such as requires the
court to adopt a test of anxious scrutiny: see R v Ministry of Defence,
Ex p Smith [1996] QB 517 and R v Secretary of State for the Home
Department, Ex p Bugdaycay [1987] AC 514. It is the test which the
Treasury itself should have applied in considering whether to make the
Order at all: see R v Secretary of State for the Home Department, Ex p Brind
[1991] 1 AC 696; A v HM Treasury (JUSTICE intervening) [2010] 2 AC
534; WM (Democratic Republic of Congo) v Secretary of State for the Home
Department [2007] Imm AR 337. Approached through the lens of that test,
the bases on which the Treasury acted and now seeks to justify its actions are
illogical and unreasonable
Not only is the Order irrational, it is also disproportionate and therefore
ultra vires the express proportionality condition in paragraph 9 of
Schedule 7; and it is an unjusti!able breach of the claimant"s rights under
article 1 of the First Protocol to the Convention (##A1P1""), of article 14 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
and of the Treasury"s own obligations under section 6 of the Human Rights
Act 1998. The appropriate test is whether (1) the legislative objective is
su–ciently important to justify limiting a fundamental right, (2) the
measures designed to meet the legislative objective are rationally connected
to it; (3) the means used to impair the right or freedom are no more than
necessary to achieve the objective (see de Freitas v Permanent Secretary of
Ministry of Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69;
R (Daly) v Secretary of State for the Home Department [2001] 2 AC 532;
R v Ministry of Defence, Ex p Smith [1996] QB 517; R v Minister for
Agriculture, Fisheries and Food, Ex p Fedesa (Case C-331/88) [1990] ECR
I-4023 and International Transport Roth GmbH v Secretary of State for the
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Home Department [2003] QB 728) and (4) the measure strikes a fair
balance: see Huang v Secretary of State for the Home Department [2007]
2 AC 167 and R v Shayler [2003] 1 AC 247. Those conditions are supported
in the European Court of Human Rights case law: see Sporrong and
L%nnroth v Sweden (1982) 5 EHRR 35 and Broniowski v Poland (2004)
40 EHRR 495.
The Order is not rationally connected to the Treasury"s policy objective.
The Treasury has not shown why, if the threat posed to the integrity of the
United Kingdom !nancial sector by other international banks which might,
as ##unwilling and unknowing actors"", facilitate proliferation-related
transactions could be met without shutting those banks out from business
with the United Kingdom, similar measures could not adequately address
the threat presented by the claimant: see the analogous situation in A v
Secretary of State for the Home Department [2005] 2 AC 68. The Order
also goes further than is required to meet the Treasury"s objective and fails to
strike a fair balance: (a) its consequences are immediate, irreparable and
exceptionally severe, even though there is nothing material, on the
Treasury"s unknown and unwilling actor case, to distinguish the claimant"s
position from that of any other Iranian or other international bank o›ering
trade !nance facilities and (b) a fair procedure was not adopted: the claimant
was not informed of the charges against it, was a›orded no chance of being
heard and given no adequate reasons: see Ismayilov v Russia (Application
No 30352/03) (unreported) given 6 November 2008; Grifhorst v France
(Application No 28336/02) (unreported) given 26 February 2009; Sud Fondi
Srl v Italy (Application No 75909/01) (unreported) given 20 January 2009
and Gabric« v Croatia (Application No 9702/04) (unreported) given
5 February 2009. Contrast Kadi v Commission of the European
Communities (Council of the European Union intervening) (Case T-85/09)
[2011] 1 CMLR 697.
The Treasury could have undertaken factual and technical research of the
claimant"s transactions, but there is no evidence of its having done so:
contrast Southampton Port Health Authority v Seahawk Marine Foods Ltd
[2002] EHLR 306. It chose to adduce no substantive evidence on whether a
less restrictive measure would have su–ced and it cannot be heard to say
now that no such measure would have su–ced. It is wrong to suggest that
the question for the court is whether any other measure would be as e›ective
a sanction as a blanket prohibition on business with the claimant. It is not
su–cient for it to establish that its chosen measure under Schedule 7 would
be the most e›ective means to reduce the relevant risk to the UK"s national
interests. The 2008 Act and the jurisprudence of the European Court of
Human Rights require a searching analysis of whether there truly was no less
restrictive means of achieving that chosen policy: and, in the present case,
there were adequate alternative measures. The Treasury"s assertion that a
complete ban on transactions with the claimant is required does not bear
analysis: before making the Order no e›orts were made to discover the
nature of the checks in fact carried out by the claimant. The courts below
were wrong to place great weight on the Treasury"s assessment of
proportionality: the appropriate test is one of anxious scrutiny, particularly
in circumstances in which the Treasury"s reasoned justi!cation post-dated
the Order and was founded on material errors of fact and approach. The
Order is accordingly disproportionate and thus both ultra vires Schedule 7
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and an unlawful violation of the claimant"s rights under A1P1 of the
Convention and section 6 of the 1998 Act.
The unwilling and unknowing actor justi!cation also falls foul of
the prohibition on discrimination under article 14 of the Convention. The
courts below state that the Treasury"s reason for making the Order was that
the claimant is Iranian and under state control: contrast Nasser v United
Bank of Kuwait [2002] 1 WLR 1868, para 58 and A v Secretary of State for
the Home Department [2005] 2 AC 68, para 68. Yet the Treasury expressly
disavowed any suggestion that the Order was by way of a general sanction
against Iran and made no substantive attempt to justify the Order on the
basis of nationality alone. The Order therefore constitutes a violation of the
claimant"s article 14 rights read with its rights under A1P1.
In any event, the Order was made in breach of the rules of natural justice,
without adequate reasons and in breach of the claimant"s rights under
articles 6.1 and 14 and A1P1. It was made without notice to the claimant
and, by adopting a closed procedure, without a›ording it any opportunity to
be heard, or to answer the case against it. Natural justice requires, as a basic
and fundamental principle, that a person whose rights are to be adversely
a›ected by an administrative decision is to be given an opportunity to know
the case against him and to make representations on his own behalf before
the decision is made and it is axiomatic that the common law will supply the
omission of the legislature. There is nothing in the 2008 Act expressly or
impliedly excluding that common law implication and nothing in the rules
of natural justice which would frustrate its legislative purpose. Plainly such
an opportunity should have been accorded to the claimant here: reliance is
placed on the dissenting judgment of Elias LJ in the Court of Appeal [2012]
QB 101: see Cooper v Wandsworth Board of Works (1863) 14 CBNS 180;
Wiseman v Borneman [1971] AC 297; R v Secretary of State for the Home
Department, Ex p Fayed [1998] 1 WLR 763; R v Gaming Board for Great
Britain, Ex p Benaim and Khaida [1970] 2 QB 417; McInnes v Onslow-Fane
[1978] 1 WLR 1520; Attorney General v Ryan [1980] AC 718; Lloyd v
McMahon [1987] AC 625 and R v Secretary of State for the Home
Department, Ex p Doody [1994] 1 AC 531. The decision in R (BAPIO
Action Ltd) ) v Secretary of State for the Home Department [2007] EWCA
Civ 1139 does not compel a di›erent conclusion: see R (C) v Secretary of
State for Justice [2010] 1 Prison LR 146.
The a–rmative resolution procedure or the right to commence post hoc
litigation against the Treasury under section 63 of the 2008 Act does not
achieve what fairness requires and does not exclude basic procedural rights:
see S v Brent London Borough [2002] ELR 556, para 14 and R (West) v
Parole Board [2005] 1 WLR 350, para 29. The function of the a–rmative
procedure is to provide an element of democratic accountability for
executive action and it provides no protection for the claimant which has no
locus before Parliament. Post hoc litigation under section 63 does not meet
the purpose for which a right to be heard is implied: it provides no chance to
persuade the decision-maker from acting so as to avoid the irreparable harm.
The process by which the Treasury justi!es its position o›ers no fairness at
all: see R v North and East Devon Health Authority, Ex p Coughlan [2001]
QB 213. It cannot be said that it was impossible that exercise of the right to
be heard would have made any di›erence to the Treasury"s evaluation: see
John v Rees [1970] Ch 345 and Ridge v Baldwin [1964] AC 40. The
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direction should be quashed to ensure public con!dence by ensuring that
such regimes as the present are seen to operate fairly: see R v Thames
Magistrates# Court, Ex p Polemis [1974] 1 WLR 1371.
The Treasury"s failure to act fairly at common law was also a breach of
the claimant"s rights under article 6(1) of the Convention: see R (Wright) v
Secretary of State for Health [2009] AC 739, which is directly in point. The
European Court of Human Rights" decision in Micallef v Malta (2009)
50 EHRR 920 does not cast doubt on the decision in the Wright case. In the
present case the Order was draconian, causing, and being calculated to
cause, immediate and irreversible prejudice to the claimant. It had a clear
and decisive e›ect on the claimant"s civil rights: in particular, it constituted
an immediate interference with the claimant"s fundamental right to the
peaceful enjoyment of its possessions and an immediate impediment to
the exercise of its contractual obligations and to conduct business with the
United Kingdom !nancial sector. Yet the process of making the Order did
not begin fairly. The claimant had no opportunity to make representations
to the Treasury at the outset, to correct factual errors and misplaced
suspicions, to provide exculpatory material or to persuade the Treasury that
less extreme restrictions would su–ce. The courts were wrong to give great
weight to the Treasury"s assessments of fact and approach. There had been
no searching or fair review of the allegations and the factual case levelled
against the claimant: contrast Kadi v Commission of the European
Communities (Council of the European Union intervening) (Case T-85/09)
[2011] 1 CMLR 697 and Kadi v Council of the European Union (Joined
Cases C-402/05P and C-415/05P) [2009] AC 1225. In those circumstances
the Treasury"s decision to make the Order was itself a determination of the
claimant"s civil rights within the scope of article 6.1 and its failure to allow
the claimant any opportunity to make representations was a plain breach.
The Order is not, as suggested by the Treasury, akin to an interim measure
for a freezing order, imposed only pending a !nal determination by the
court. It is plainly a determination of the claimant"s rights: see the Micallef
case. In any event the Order did not satisfy the requirements of article 6.1 on
the basis that it was a composite procedure including the right of challenge
under section 63 of the 2008 Act: see R (Alconbury Developments Ltd) v
Secretary of State for the Environment, Transport and the Regions [2003]
2 AC 295. A composite procedure would only su–ce for article 6 purposes
where an executive decision is subject to the court"s control or tribunal with
full jurisdiction to deal with the case as the nature of the decision required
and that would depend on all the circumstances: see the Wright case [2009]
AC 739, para 105. Thus the Treasury"s failure to act fairly at the outset of
the Schedule 7 process precludes any conclusion that the possibility of legal
challenge under section 63 of the 2008 Act can give ##composite"" e›ect to the
claimant"s article 6.1 rights.
It is untenable to suggest, as the Treasury now appears to do, that its
decision to make the Order is not a determination of the claimant"s civil
rights for the purposes of the European Court of Human Rights"
jurisprudence: the decision is directly decisive of the claimant"s e›ective
exercise of those rights: see Ringeisen v Austria (1971) 1 EHRR 455 and
R (G) v Governors of X School (Secretary of State for the Home Department
intervening) [2012] 1 AC 167. It cannot be said that the Order showed only
a tenuous connection with the claimant"s right to conduct business with the
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United Kingdom !nancial sector: see Le Compte, Van Leuven and De
Meyere v Belgium (1981) 4 EHRR 1 and Benthem v The Netherlands (1985)
8 EHRR 1. As the judge held, the Order impinges directly on the claimant"s
rights.
There is nothing in the scheme of the 2008 Act to preclude the reading in
of appropriate words to ensure compatibility with article 6.1 (see Ghaidan v
Godin-Mendoza [2004] 2 AC 557) or alternatively, and in so far as
necessary, to seek a declaration of incompatibility as to Schedule 7.
The Treasury"s failure to a›ord the claimant any measure of procedural
protection when making the Order amounted to a breach of the claimant"s
rights under A1P1. To the extent that it was unlawful at common law for
want of procedural fairness, it was not made in accordance with the law and
thus failed at the !rst hurdle in any analysis under A1P1. In any event in the
absence of meaningful procedural protection the Order further failed to
strike a fair balance for A1P1: see R (New College Ltd) v Secretary of State
for the Home Department [2011] EWHC 856 (Admin). A1P1 contains no
explicit procedural requirements but the proceedings must a›ord the
individual a reasonable opportunity of putting his or her case to the
responsible authorities so as to challenge a measure interfering with
the rights guaranteed by A1P1. In ascertaining whether that condition is
satis!ed a comprehensive view is to be taken of the applicable procedures;
Convention rights must be given force in a way that is practical and e›ective.
A challenge under section 63 of the 2008 Act does not provide an e›ective
check on arbitrary interference with the claimant"s rights and falls far short
of the protection required: see Jokela v Finland (2003) 37 EHRR 581; Kadi v
Commission of the European Communities (Council of the European Union
intervening) (Case T-85/09) [2011] 1 CMLR 697; Kadi v Council of the
European Union (Joined Cases C-402/05P and C-415/05P) [2009] AC 1225;
Hentrich v France (1994) 18 EHRR 440; Tsironis v Greece (2003) 37 EHRR
183; Bruncrona v Finland (2004) 41 EHRR 592; Capital Bank AD v
Bulgaria (2005) 44 EHRR 952; Forminster Enterprises Ltd v Czech
Republic (Application No 38238/04) (unreported) given 9 October 2008
and Airey v Ireland (1979) 2 EHRR 305.
Therefore, in addition to the broader considerations of proportionality,
the Order violates the claimant"s rights under A1P1 and the Treasury"s
decision to make the direction in the Order was in breach of section 6 of the
1998 Act.
The Court of Appeal was wrong to conclude that the Treasury"s reasons
were intelligible and adequate: see South Bucks District Council v Porter
(No 2) [2004] 1 WLR 1953, para 36. Given the interference with
fundamental rights caused by the Order reasons should be full, clear and
cogent: they were not and did not permit the claimant to assess the
lawfulness of the Order or even its true factual underpinning. Failure to give
reasons is a distinct ground of unlawfulness and the direction should be
quashed for such a failure, even if remedied subsequently in evidence.
Nicholas Vineall QC (instructed by Zaiwalla & Co) for the second
interveners in the main appeal.
The second interveners include two long-standing customers of the
claimant and a number of private shareholders. The factual basis on which
the Treasury made the Financial Restrictions (Iran) Order 2009 is shown, by
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the evidence before the court, to be materially incorrect. As that evidence
shows, the Treasury"s position was fundamentally misconceived and wrong
in almost every detail. In particular, it overestimated the likely impact on the
Iranian state, and underestimated the extent to which private interests
would be adversely a›ected. Those are matters which go directly to the
proportionality of the Order which requires the court"s assessment to be
informed both by a proper understanding of the adverse e›ect of the Order
on the interveners and a close examination of the factual justi!cation given
by the Treasury: see R v Shayler [2003] 1 AC 247, paras 33, 60—61.
The second interveners" rights qua customers and shareholders are
protected by the right to the peaceful enjoyment of their property under
article 1 of Protocol 1 to the Convention for the Protection of Human Rights
and Fundamental Freedoms (##A1P1"") constituted by their contractual rights
generally and ownership rights in particular: see AB & Co AS v Federal
Republic of Germany (1978) 14 DR 146; In re Malcolm [2005] 1 WLR
1238; Sporrong and L%nnroth v Sweden (1982) 5 EHRR 35 and Bramelid v
Sweden (1982) 29 DR 64. Signi!cant interference with their rights is shown
by the adverse e›ect on the value of their property: see Antonetto v Italy
(2000) 36 EHRR 120. Although interference can be justi!ed by reference to
the principle of lawfulness, the principle of legitimate aim in the general
interest and the principle of a fair balance (see Hutten-Czapska v Poland
(2006) 45 EHRR 52), there must be a reasonable relationship of
proportionality between the means employed and the aim sought to be
realised by the interference and a fair balance between the general interests
of the community and the individual"s fundamental rights. Protection of
property rights, such as those of the interveners, is also provided under the
Universal Declaration of Human Rights (1948): see the Preamble and
article 17.
The claimant"s submissions on the disproportionality of the Order are
adopted: no fair balance was struck and the Treasury failed to take account
of, or give any proper weight to, their interests. The Order constitutes
therefore an unlawful interference with their rights under A1P1.
By way of anticipation: if it is said that the second interveners, qua
shareholders, do not have standing to advance their complaints, they accept
that under the Human Rights Act 1998 only a person who is or would be a
victim may bring proceedings or rely on any Convention rights in any legal
proceedings (see section 7(1) of the 1998 Act) and that it is unlikely that they
would be regarded as having victim status: see Agrotexim v Greece (1996)
21 EHRR 250 and Humberclyde Finance Group Ltd v Hicks (unreported)
14 November 2001. But that does not matter. The reason the shareholders
cannot complain is not because there is no infringement but because of the
procedural bar. [Reference was made to Johnson v Gore Wood & Co [2002]
2 AC 1.] Since they do not seek to become parties the fact that they have no
locus is irrelevant; but what is relevant in assessing the dispute between the
claimant and the Treasury is that the interveners" A1P1 rights are engaged
and have been infringed.
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Jonathan Swift QC, Tim Eicke QC and Robert Wastell (instructed by
Treasury Solicitor) for the Treasury in the main appeal.
The Supreme Court should not entertain any claim by the second
interveners. If they were to bring proceedings they should have done so
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under section 63 of the Counter-Terrorism Act 2008 for the Financial
Restrictions (Iran) Order 2009 to be set aside, but they did not do so. In any
event, their claims should be dismissed. There is no documentary evidence
beyond bare assertion that there was interference with their contractual
rights. Their claims that their rights under article 1 of Protocol 1 to the
Convention for the Protection of Human Rights and Fundamental Freedoms
(##A1P1"") have been breached cannot be heard because, on any analysis, the
claims are not freestanding and the interveners are not victims for
Convention purposes: see Agrotexim v Greece (1996) 21 EHRR 250; Vatan
v Russia (2004) 42 EHRR 129; Johnson v Gore Wood & Co [2002] 2 AC 1
and Humberclyde Finance Group Ltd v Hicks (unreported) 14 November
2001.
In so far as the second interveners" claims are distinct from those of the
claimant, they fall outside the jurisdiction of the Convention which applies
an essentially territorial concept of jurisdiction: see Bankovic« v Belgium
(2001) 11 BHRC 435. None of the exceptions in which extraterritorial
jurisdiction has been held to apply is relevant here: see Soering v United
Kingdom (1989) 11 EHRR 439; Drozd and Janousek v France and Spain
(1992) 14 EHRR 745; R (Al-Skeini) v Secretary of State for Defence (The
Redress Trust intervening) [2008] AC 153; Al-Skeini v United Kingdom
(2011) 53 EHRR 589; X and Y v Switzerland (1977) 9 DR 57 and
Gentilhomme, Scha›-Benhadji and Zerouki v France (Applications Nos
48205/99, 48207/99 and 48209/99) (unreported) given 14 May 2002.
In any event, in so far as the making of the Order impacted on the
claimant"s property there would be consequential impact on those with
interests in the claimant, such as customers and shareholders. But any
interference was proportionate and the interveners" complaints do not a›ect
the assessment of the proportionality of the Order to the legislative aim of
preventing or impeding Iran"s nuclear programme.
The Universal
Declaration of Human Rights (1948) is not part of national law. But the
provisions of article 17 do not add to the claim under A1P1. The submission
that the Order arbitrarily interfered with their property relies on the
claimant"s contention that there was no rational basis for it. In each case
that submission fails for the reasons advanced in the Treasury"s case.
Eicke QC following.
The key factual premise on which the Financial Restrictions (Iran) Order
2009 was made, as appears in the closed and open evidence, was the
Treasury"s reasonable belief that the development or production of nuclear
weapons in Iran and the facilitating of such activities posed a signi!cant risk
to the UK"s national interests. It was entitled to make the Order directing the
UK !nancial sector to cease business with the claimant on the evidence
available to it, in particular that the claimant was owned and controlled by
the Iranian state and had provided banking services which facilitated that
programme. For the purposes of the proceedings it is unnecessary to assert
that the claimant knew that it had provided such services. The Order can
clearly be justi!ed on the basis of the claimant"s being an unwitting conduit
for such proliferation. Contrary to the claimant"s assertion, the Treasury did
not fall into fundamental factual error in making the Order and any claim to
irrationality on that head must fail.
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The test of proportionality in paragraph 9(6) of Schedule 7 to the
Counter-Terrorism Act 2008 di›ers from the test applied domestically under
the Human Rights Act 1998 which applies that enunciated in de Freitas v
Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and
Housing [1999] 1 AC 69 and Huang v Secretary of State for the Home
Department [2007] 2 AC 167. Where, as here, the value of the legitimate
aim is very high it is necessary to accord the decision-maker a wide margin of
appreciation. Thus the minimum interference test, set out in the third limb
of the de Freitas analysis is not a signi!cant feature for the purposes of the
statutory provision in paragraph 9(6) of Schedule 7 to the 2008 Act. In
considering whether the decision to make the Order was in accordance with
paragraph 9(6), the correct approach is to ask (1) whether the nuclear
proliferation in Iran poses a risk to UK national security, as to which there is
no issue, (2) does the ##cease business"" direction in the Order seek to address
that risk, and (3) is there a reasonable relationship of proportionality
between the risk and the measures contained in the direction.
While it might be relevant to consider whether a di›erent form of
direction could have been made when considering the third limb in de
Freitas, in the present context that would not mean identifying a minimally
intrusive measure. If a lesser direction were to be given, the material point is
whether it would have been possible without compromising the legitimate
aim. The question is then not of proportionality as to the claimant"s right to
its commercial property but as to the risk to national security. The impact
on the claimant"s commercial property does not have the signi!cance for the
purposes of the application of paragraph 9(6) that it has qua Convention
rights under the 1998 Act. No minimum interference principle could be
applied here since it would assume some form of safe level, whereas so far as
national security is concerned, there is no such level. The minimum
interference test in the de Freitas analysis has therefore no practical
application for the purposes of Schedule 7.
It follows that the governing principle as regards proportionality in
respect of the claimant"s claim under the 1998 Act is whether a fair balance
has been struck between the interest of the general community and the
requirement of protection for the claimant"s rights under article 1 of
Protocol 1 to the Convention for the Protection of Human Rights and
Fundamental Freedoms (##A1P1""): see R (SRM Global Master Fund LP) v
Treasury Comrs [2009] UKHRR 1219. What is required is that the measure
is not wholly unreasonable. A court should respect the legislature"s
judgment as to what is in the public interest unless the result is manifestly
without reasonable foundation: see James v United Kingdom (1986)
8 EHRR 123. The court should permit a signi!cant margin of discretion to
the decision-maker. It should also take particular care where interference
with enjoyment of property under A1P1 is justi!ed by reason of threats or
danger to the public: see R v Secretary of State for Health, Ex p Eastside
Cheese Co [1999] 3 CMLR 123. Such matters are essentially political and
do not call for judicial expertise or insight. Thus, in this case, the choice of
the means to be pursued in what is ultimately a foreign policy objective is
largely a political matter and the margin of discretion should be a wide one:
see R v Director of Public Prosecutions, Ex p Kebilene [2000] 2 AC 326;
Bosphorus Hava Yollari Turizm ve Ticaret AS v Ireland (2005) 42 EHRR 1;
Bosphorus Hava Yollari Turizm ve Ticaret AS v Minister for Transport,
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Energy and Communications, Ireland (Case C-84/95) [1996] ECR I—3953
and Secretary of State for the Home Department, Ex p Rehman [2003] 1 AC
153. The courts below correctly rejected the minimum interference test: see
R (Clays Lane Housing Co-operative) Ltd v The Housing Corporation
[2005] 1 WLR 2229; R (Countryside Alliance) v Attorney General [2008]
AC 719 and Wilson v First County Trust (No 2) Ltd [2004] 1 AC 816.
Further, the claimant"s proportionality challenge based on the facts was
correctly rejected by the courts below.
It is wrong to suggest that the Order failed to strike a fair balance by
failing to adopt any fair procedure: see Matos e Silva Lda v Portgual (1996)
24 EHRR 573; Allgemeine Gold- und Silberscheideanstalt v United
Kingdom (1997) 9 EHRR 1; the Bosphorus case (Case C-84/95) [1996] ECR
I—3953; the Bosphorus v Ireland case 42 EHRR 1; Ayadi v Council of the
European Union (Case T-253/02) [2006] ECR II-2139 and Kadi v
Commission of the European Communites (Council of the European Union
intervening) (Case T-85/09) [2011] 1 CMLR 697.
Section 63(3) of the 2008 Act requires the challenge to the making of the
Order to be determined under principles of judicial review. Under common
law principles the level of review will vary depending on the nature and
subject matter of the decision under challenge. In the present case, the
decision concerns national security and foreign policy, areas in which
the courts, exercising their reviewing functions, have long recognised the
pre-eminent role of the executive: see R (Al-Haq) v Secretary of State for
Foreign and Commonwealth A›airs [2009] EWHC 1910 (Admin) and
Secretary of State for the Home Department v Rehman [2003] 1 AC 153. As
to a claim under the 1998 Act, the court"s role remains that of review;
proportionality is a standard capable of being applied sensitively with regard
to the context in which it arises: see Wilson v First County Trust (No 2) Ltd
[2004] 1 AC 816. There is therefore no obvious role for the ##anxious
scrutiny"" test: the phrase is merely a label for circumstances which justify a
narrower margin of appreciation. It is not relevant in the present context.
The claimant"s challenge to the proportionality of the Order must fail.
The claimant"s challenge to its rationality is not a separate challenge from
that of proportionality. The matters raised manifestly do not undermine the
rational connection between the Order and its legislative aim. First, the
allegation that the Treasury made a material error of fact as to the control of
the claimant is immaterial, as found by the courts below. Secondly, the
Order is lawful regardless of whether the claimant provided knowing or
unknowing banking facilities to the Iranian nuclear programmes.
[Reference was made to Bank Mellat v Council of the European Union (Case
T-496/10) 29 January 2013.] The overall proportionality, and rationality, of
the direction contained in the Order are readily justi!able and entirely
consistent with the evidence provided at the time. Thirdly, its rationality
cannot be undermined on the basis that the Order was a de facto freeze. The
Order is not a freeze, but a direction to cease business, subject to a system
which is reviewable by way of judicial review. That is neither oppressive nor
perverse.
Justi!cation for the Order does not fall foul of the prohibition on
discrimination in article 14 of the Convention read with A1P1, on the basis
that the claimant was unlawfully targeted by virtue of its incorporation in
Iran. For the purposes of article 14 there must be objective and reasonable
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justi!cation, it must pursue a legitimate aim and a reasonable relationship of
proportionality between the means employed and the aim sought to be
achieved. The Order was not made simply because the claimant is Iranian,
but rests on the fact of the claimant"s having provided banking /!nancial
services to entities engaged in the nuclear programme. So long as those
principles apply interference with property can be justi!ed because of the
nationality of the owner. The decision was clearly justi!ed both to the
extent that it was recognised that, by making the Order, pressure could be
brought to bear on the Iranian Government and to the extent that it could be
construed as a decision based on nationality: see Bosphorus Hava Yollari
Turizm ve Ticaret AS v Minister for Transport, Energy and
Communications, Ireland (Case C-84/95) [1996] ECR I—3953 and
Abdulaziz, Cabales and Balkandali v United Kingdom (1985) 7 EHRR 471.
Consistently with the conclusions reached by the judge and the majority
in the Court of Appeal, there was no requirement on the Treasury to consult
with or seek representations from the claimant before the Order was made:
see R (BAPIO Action Ltd) v Secretary of State for the Home Department
[2008] ACD 20 and Secretary of State for the Home Department v Rahman
[2011] EWCA Civ 814 The claimant was incorrect to contend that as a
matter of common law fairness such opportunities had to be given. The
protection given to the subject of the Order by the a–rmative resolution
procedure and by section 63 of the 2008 Act is su–cient and there is no need
or room for any further requirement, in the form of a duty to consult, to be
implied: see Bates v Lord Hailsham of St Marylebone [1972] 1 WLR 1373
and Edinburgh District Council v Secretary of State for Scotland 1985 SC
261. Cooper v Wandsworth Board of Works (1863) 14 CBNS 180;
Wiseman v Borneman [1971] AC 297; R v Secretary of State for the Home
Department, Ex p Fayed [1998] 1 WLR 763 and Lloyd v McMahon [1987]
AC 625 are not in point. S v Brent London Borough [2002] ELR 556 and
R (West) v Parole Board [2005] 1 WLR 350 are distinguished on their facts.
The Treasury"s decision to make the Order did not amount to a
determination of the claimant"s civil and obligations for the purposes of
article 6.1 of the Convention. The decision was no more than the event that
gave rise to the ##disputes"" as to such rights and obligations. Any such
##dispute"" is to be determined by an independent and impartial tribunal: see
Lithgow v United Kingdom (1986) 8 EHRR 329. There is no sense in which
the Treasury"s decision to make the Order can be characterised as the
determination of a dispute. Here the article 6-compliant adjudication took
place in the Administrative Court in the section 63 proceedings. [Reference
was made to Mattu v University Hospitals Coventry and Warwickshire NHS
Trust [2013] ICR 270 and R (G) v Governors of X School (Secretary of State
for the Home Department intervening) [2012] 1 AC 167.] The 2008 Act
recognises that Schedule 7 decisions will probably rest in part on sensitive
intelligence information: hence the provision for a closed evidence
procedure in section 63 proceedings. Such information could not
appropriately be provided to the claimant for the purposes of pre-decision
consultation. Contrary to the claimant"s case, R (Wright) v Secretary of
State for Health [2008] QB 422; [2009] AC 739 is distinguished and the
claimant"s reliance on it is misplaced. For the purposes of the present case,
the decision to make the Order cannot be equated with interim proceedings
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directly decisive of the claimant"s civil rights: see Micallef v Malta 50 EHRR
920.
Alternatively, if the decision to make the Order is equivalent to a form of
interim proceedings, the object, purpose and urgency of the Order is
relevant. The Treasury concluded that urgent action was necessary to
counter the risks to the UK and accordingly was entitled to adopt a
non-compliant procedure: see R (G) v Governors of X School [2012] 1 AC
167, para 67. Further, since the decision to make and a–rm the Order is
part of a composite process of determination (see R (Alconbury
Developments Ltd) v Secretary of State for the Environment, Transport and
the Regions [2003] 2 AC 295), even if article 6.1 is engaged at an earlier
stage, the section 63 procedure secures Convention compliance. In any
event, in cases of interference with A1P1 rights the requirement of
procedural fairness is to avoid arbitrary expropriations and the availability
of judicial review will be su–cient: see R (SRM Global Master Fund LP) v
Treasury Comrs [2009] UKHRR 1219.
If the Treasury is correct that the making of the Order was not unfair at
common law, and not in breach of article 6, no additional matter arises by
reason of A1P1. In that context, any procedural obligation is an aspect of
the overall fair balance requirement. The express provisions of the 2008 Act
are su–cient to discharge any procedural obligation under A1P1: see
paragraph 14 of Schedule 7 to the 2008 Act, section 63 of the Act and also
CPR Pt 79.
The requirement for reasons to be given which explain why a decision
was made is to enable a challenge to be made to it. In the present context,
there was no failure to give reasons for the making of the Order: an adequate
summary had been given to Parliament and provided in the evidence in the
proceedings; the claimant was aware of the Treasury"s essential reasons and
even if any failure by the Treasury is established, it could not have made any
di›erence or caused substantial prejudice: South Bucks District Council v
Porter (No 2) [2004] 1 WLR 1953 is distinguished on its facts.
Brindle QC replied.

F

The court took time for consideration.
19 June 2013. The following judgments on the jurisdiction issue were
handed down.

G

H

LORD NEUBERGER OF ABBOTSBURY PSC (with whom BARONESS
HALE OF RICHMOND, LORD CLARKE OF STONE-CUM-EBONY,
LORD SUMPTION and LORD CARNWATH JJSC agreed)
1 This judgment is concerned with two connected questions: (i) Is it
possible in principle for the Supreme Court to adopt a closed material
procedure on an appeal? If so, (ii) Is it appropriate to adopt a closed
material procedure on this particular appeal? A closed material procedure
involves the production of material which is so con!dential and sensitive
that it requires the court not only to sit in private, but to sit in a closed
hearing (i e a hearing at which the court considers the material and hears
submissions about it without one of the parties to the appeal seeing the
material or being present), and to contemplate giving a partly closed
judgment (i e a judgment part of which will not be seen by one of the parties).
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Open justice and natural justice
2 The idea of a court hearing evidence or argument in private is
contrary to the principle of open justice, which is fundamental to the
dispensation of justice in a modern, democratic society. However, it has
long been accepted that, in rare cases, a court has inherent power to receive
evidence and argument in a hearing from which the public and the press are
excluded, and that it can even give a judgment which is only available to the
parties. Such a course may only be taken (i) if it is strictly necessary to have a
private hearing in order to achieve justice between the parties, and, (ii) if the
degree of privacy is kept to an absolute minimum: see, for instance
Independent News and Media Ltd v A [2010] 1 WLR 2262, and H v News
Group Newspapers Ltd (Practice Note) [2011] 1 WLR 1645. Examples of
such cases include litigation where children are involved, where threatened
breaches of privacy are being alleged, and where commercially valuable
secret information is in issue.
3 Even more fundamental to any justice system in a modern, democratic
society is the principle of natural justice, whose most important aspect is that
every party has a right to know the full case against him, and the right to test
and challenge that case fully. A closed hearing is therefore even more
o›ensive to fundamental principle than a private hearing. At least a private
hearing cannot be said, of itself, to give rise to inequality or even unfairness
as between the parties. But that cannot be said of an arrangement where the
court can look at evidence or hear arguments on behalf of one party without
the other party (##the excluded party"") knowing, or being able to test, the
contents of that evidence and those arguments (##the closed material""), or
even being able to see all the reasons why the court reached its conclusions.
4 In Al Rawi v Security Service [2012] 1 AC 531, Lord Dyson JSC made
it clear that, although ##the open justice principle may be abrogated if justice
cannot otherwise be achieved"" (para 27), the common law would in no
circumstances permit a closed material procedure. As he went on to say
[2012] 1 AC 531, para 35, having explained that, in this connection, there
was no di›erence between civil and criminal proceedings:

A

##the right to be confronted by one"s accusers is such a fundamental
element of the common law right to a fair trial that the court cannot
abrogate it in the exercise of its inherent power. Only Parliament can do
that.""

F

5 The e›ect of the Strasbourg court"s decisions in Chahal v United
Kingdom (1996) 23 EHRR 413 and A v United Kingdom (2009) 49 EHRR
625 is that article 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (##article 6"", which confers the
right of access to the courts) is not infringed by a closed material procedure,
provided that appropriate conditions are met. Those conditions, in very
summary terms, would normally include the court being satis!ed that (i) for
weighty reasons, such as national security, the material has to be kept secret
from the excluded party as well as the public, (ii) a hearing to determine the
issues between the parties could not fairly go ahead without the material
being shown to the judge, (iii) a summary, which is both su–ciently
informative and as full as the circumstances permit, of all the closed material
has been made available to the excluded party, and (iv) an independent
advocate, who has seen all the material, is able to challenge the need for the
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procedure, and, if there is a closed hearing, is present throughout to test the
accuracy and relevance
of the material and to make submissions about it.
6 The importance of the requirement that a proper summary, or gist, of
the closed material be provided is apparent from the decision of the House of
Lords in Secretary of State for the Home Department v AF (No 3) [2010]
2 AC 269. At para 59, Lord Phillips of Worth Matravers said that an
excluded party ##must be given su–cient information about the allegations
against him to enable him to give e›ective instructions in relation to those
allegations"", and that this need not include ##the detail or the sources of the
evidence forming the basis of the allegations"". As he went on to explain:
##Where, however, the open material consists purely of general
assertions and the case against the [excluded party] is based solely or to a
decisive degree on closed materials the requirements of a fair trial will not
be satis!ed, however cogent the case based on the closed materials may
be.""
7 The nature and functions of a special advocate are discussed in Al
Rawi [2012] 1 AC 531, by Lord Dyson JSC, paras 36—37, and by Lord Kerr
of Tonaghmore JSC, para 94. As Lord Dyson JSC said, the use of special
advocates has ##limitations"", despite the fact that the rule-makers and the
judges have done their best to ensure that they are given all the facilities that
they need, and despite the fact that the Treasury Solicitor has ensured (to the
credit of the Government) that they are of consistently high quality.
8 In a number of statutes, Parliament has stipulated that, in certain
limited and speci!ed circumstances, a closed material procedure may, indeed
must, be adopted by the courts. Of course, it is open to any party a›ected by
such legislation to contend that, in one respect or another, its provisions, or
the ways in which they are being applied, infringe article 6. However,
subject to that, and save maybe in an extreme case, the courts are obliged to
apply the law in this area, as in any other area, as laid down in statute by
Parliament.
The statutory and factual background to this appeal
9 The statute in question in this case is the Counter-Terrorism Act 2008
(##the 2008 Act""), which, as its name suggests, is concerned with enabling
steps to be taken to prevent terrorist !nancing and the proliferation of
nuclear weapons, and thereby to improve the security of citizens of the
United Kingdom. The particular provisions which apply in the present case
are in Parts 5 and 6 of the 2008 Act. The !rst relevant provision is
section 62, which is in Part 5 and ##confer[s] powers on the Treasury to act
against terrorist !nancing, money laundering and certain other activities"" in
accordance with Schedule 7.
10 Paragraphs 1(4), 3(1) and 4(1) of Schedule 7 to the 2008 Act permit
the Treasury to ##give a direction"" to any ##credit or !nancial institution"", if
##the Treasury reasonably believes"" that ##the development or production of
nuclear . . . weapons in [a] country . . . poses a signi!cant risk to the
national interests of the United Kingdom"". According to paragraphs 9 and
13 of the Schedule, such a direction may ##require"" the person on whom it is
served ##not to enter into or to continue to participate in . . . a speci!ed
description of transactions or business relationships with a designated
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person"". Paragraph 14 requires any such direction to be approved by
a–rmative resolution of Parliament.
11 Pursuant to these provisions, on 9 October 2009, the Treasury made
the order the subject of these proceedings, the Financial Restrictions (Iran)
Order 2009 (SI 2009/2725) (##the 2009 Order""), which, three days later, was
laid before Parliament, where it was approved. The 2009 Order, which was
in force for a year, directed ##all persons operating in the !nancial sector"" not
to ##enter into, or . . . continue to participate in, any transaction or business
relationship"" with two companies, one of which was Bank Mellat (##the
Bank""), or any branch of either of those two companies.
12 The Bank is a large Iranian bank, with some 1,800 branches and
nearly 20 million customers, mostly in Iran, but also in other countries,
including the United Kingdom. In 2009, prior to the 2009 Order, it was
issuing letters of credit in an aggregate sum of over US$11bn, of which
around 25% arose out of business transacted in this country. It has a 60%
owned subsidiary bank incorporated and carrying on business here, which
was at all material times regulated by the Financial Services Authority. The
Order e›ectively shut down the United Kingdom operations of the Bank and
its subsidiary, and it is said to have damaged the Bank"s reputation and
goodwill both in this country and abroad.
13 The !rst section of Part 6 of the 2008 Act is section 63, of which
subsection (2) gives any person a›ected by a direction the right to apply to
the High Court (or the Court of Session) to set it aside, and any such
application is de!ned by section 65 as ##!nancial restrictions proceedings"".
The Bank issued such proceedings to set aside the Order on 20 November
2009. The Government took the view that some of the evidence relied on by
the Treasury to justify the 2009 Order was of such sensitivity that it could
not be shown to the Bank or its representatives. Mitting J accepted the
Government"s case that justice required that the evidence in question be put
before the court and that it had to be dealt with by a closed material
procedure. Accordingly, he gave appropriate directions as to how the
hearing should proceed.
14 The two day hearing before him was partly in open court and partly
a closed hearing. The open hearing involved all evidence and arguments
(save the closed material) being produced at a public hearing, with both
parties, the Bank and the Treasury, seeing the evidence and addressing the
court through their respective counsel, in the normal way. The closed
hearing was conducted in private, in the absence of the Bank, its counsel,
and the public, and involved the Treasury producing the closed material and
making submissions on it through counsel. The interests of the Bank were
protected, at least to an extent, by (i) the Treasury providing the Bank with a
document which gave the gist of the closed material, and (ii) the presence at
the closed hearing of special advocates, who had been cleared to see the
material, and who made such submissions as they could on behalf of the
Bank about the closed material.
15 Following the two-day hearing, Mitting J handed down two
judgments on 11 June 2010. The !rst judgment [2010] Lloyd"s Rep FC 504
was an open judgment, in which the judge dismissed the Bank"s application
for the reasons which he explained. The second judgment was a closed
judgment, which was seen by the Treasury, but not by the Bank, and is, of
course, not publicly available. The closed judgment was much shorter than
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the open judgment, although it should be added that the open judgment is
not particularly long.
16 In his open judgment, Mitting J referred to his closed judgment in
two passages. The judge considered [2010] Lloyd"s Rep FC 504, para 16,
inter alia, the activities of one of the Bank"s former customers, Novin.
Having referred to the fact that Novin had been ##designated by the [UN]
Security Council . . . as a company which #operates within . . . and has
transferred funds on behalf of"" the Atomic Energy Organisation of Iran
(##AEOI""), he said that ##By reason of the designation and for reasons set out
in the closed judgment I accept that Novin was an AEOI !nancial conduit
and did facilitate Iran"s nuclear weapons programme"". At para 18, the judge
considered the activities of another of the Bank"s former customers, Doostan
International and its managing director, Mr Shabani. He said that
##for reasons which are set out in the closed judgment, I am not satis!ed
that Mr Shabani has made a full disclosure . . . and am satis!ed that he
and Doostan have played a part in the Iranian nuclear weapons
programme.""
17 The Bank appealed, and the appeal was heard by the Court of
Appeal largely by way of an ordinary, open, hearing. However, there was a
short closed hearing at which they considered the closed judgment of
Mitting J, and at which the special advocates, but not representatives of the
Bank, were present. The Bank"s appeal was dismissed by the Court of
Appeal (Maurice Kay and Pitchford LJJ, Elias LJ dissenting in part) [2012]
QB 101 in an open judgment, which was handed down on 13 January 2011.
In the last paragraph of his judgment, at para 83, Maurice Kay LJ said that
although the court ##held a brief closed hearing in the course of the appeal"",
he did not ##!nd it necessary to refer to it or to the closed judgment of Mitting
J"".
18 The Bank then appealed to this court. Before the hearing of the
appeal, it was clear that the Treasury would ask this court to look at the
closed judgment of Mitting J. Therefore, it was agreed between the parties
that the !rst day of the three day appeal should be given over to the question
of whether the Supreme Court could conduct a closed hearing. At the end of
that day"s argument, we announced that, by a majority, we had decided that
we could do so and that we would give our reasons later.
19 The second day and most of the third day of the hearing were given
over to submissions made in open court by counsel for the Bank (and counsel
for certain interested parties, shareholders in the Bank) in support of the
appeal, and to submissions in reply on behalf of the Treasury. We were then
asked by counsel for the Treasury to go into closed session in order to
consider the closed judgment of Mitting J. This was opposed by counsel for
the Bank and by the special advocates. While we were openly sceptical
about the necessity of acceding to the application, by a bare majority we
decided to do so. Accordingly, the court had a closed hearing which lasted
about 20 minutes, at which we heard brief submissions on behalf of the
Treasury and counter-submissions from the special advocates. We then
resumed the open hearing for the purpose of counsel for the Bank making his
closing submissions.
20 Contemporaneously with this judgment, we are giving our judgment
on the substantive issue, namely whether the 2009 Order should be quashed.
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The purpose of this judgment is (i) to explain why we decided that we had
power to have a closed material hearing, and (ii) to consider the closed
material procedure we adopted on this appeal, and to give some guidance for
the future in relation to the closed material hearing procedure on appeals.
The closed material procedure in the courts of England and Wales
21 The practice and procedure of the civil courts of England and Wales
(the county court, the High Court and the Court of Appeal) are governed by
the Civil Procedure Act 1997 (##the 1997 Act""). Section 1(1) of the 1997 Act
provides for the practice and procedure to be set out in the Civil Procedure
Rules (##CPR""), and states that they are to be made, and modi!ed, by the
negative statutory instrument procedure. Section 1(3) of the 1997 Act states
that the power to make the CPR ##is to be exercised with a view to securing
that the civil justice system is accessible, fair and e–cient"".
22 The underlying purpose of the CPR is enshrined in the so-called
##overriding objective"" in CPR r 1(1), which requires every case to be dealt
with ##justly"". By CPR r 1(2), this expression is stipulated to include ##so far
as is practicable . . . ensuring that the parties are on an equal footing [and]
ensuring that [every case] is dealt with . . . fairly"". The CPR contain detailed
rules with regard to procedures before, during and after trial, which seek to
ensure that all civil proceedings are conducted in a way which is fair and
e›ective, and, in particular for present purposes, in a way which achieves, as
far as is possible in this imperfect, complex and unequal world, openness
and equality of treatment as between the parties.
23 In a series of provisions in Part 6 of the 2008 Act, Parliament has
recognised that !nancial restrictions proceedings may require the rules of
general application in the CPR to be changed or adapted if a closed material
procedure is to be permitted. The !rst of those provisions is section 66(1),
which explains that ##The following provisions apply to rules of court
relating to$ (a) !nancial restrictions proceedings, or (b) proceedings on an
appeal relating to !nancial restrictions proceedings"". Section 66(2) requires
the ##rules of court"" to have regard to ##the need to secure that"" both
(a) directions made under Schedule 7 to the 2008 Act ##are properly
reviewed"", and (b) that information is not disclosed ##when [it] would be
contrary to the public interest"".
24 Section 66(3) of the 2008 Act states that ##rules of court"" may make
provision for various aspects of !nancial restrictions proceedings, including
(a) ##the mode of proof and about evidence"" and (c) ##about legal
representation"". Section 66(4) states that ##rules of court"" may (a) enable
##the proceedings to take place without full particulars of the [direction]
being given to a party . . ."", (b) enable ##the court to conduct proceedings in
the absence of any person, including a party . . ."", (c) deal with ##the
functions of . . . a special advocate"", (d) empower the court ##to give [an
excluded] party . . . a summary of evidence taken in the party"s absence.""
25 Section 67 of the 2008 Act is concerned with rules about disclosure
in cases covered by section 66(1). Section 67(2) provides that, subject to the
ensuing subsections, ##rules of court"" must secure that the Treasury give
disclosure on the normal principles$i e that they must disclose material
which (i) they rely on, (ii) adversely a›ects their case, and (iii) supports the
case of another party. Section 67(3) states that ##rules of court"" must secure
that (a) the Treasury can apply not to disclose material, (b) they can do so
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under a closed material procedure, with a special advocate present, and
(c) the court should accede to the application ##if it considers that the
disclosure of the material would be contrary to the public interest"", in which
case (d) the court must ##consider requiring the Treasury to provide a
summary of the material to every party"", provided that (e) the summary
should not include material ##the disclosure of which would be contrary to
the public interest"". Section 67(6) emphasises that nothing in the section
should require the court to act in such a way as to contravene article 6.
26 Section 68 of the 2008 Act is concerned with the appointment of
special advocates for the purpose of !nancial restrictions proceedings.
Section 72 of the 2008 Act enabled the Lord Chancellor to make the original
rules referred to in the preceding sections. Section 72(4) provides that
(a) any such rules should be laid before both Houses of Parliament, and (b) if
they are not approved within 40 days, any such rules will ##cease to have
e›ect"".
27 The !nal provision in Part 6 of the 2008 Act is section 73, the
interpretation section, which states that, for the purposes of Part 6 of the
2008 Act: ## #rules of court" means rules for regulating the practice and
procedure to be followed in the High Court or the Court of Appeal or in the
Court of Session.""
28 Pursuant to sections 66 and 67 of the 2008 Act, the Civil Procedure
(Amendment No 2) Rules (SI 2008/3085) were made by the Lord Chancellor
on 2 December 2008, laid before Parliament the next day, and came into
force on 4 December 2008. As a result, the CPR now include a new rule 79,
which applies to ##Proceedings under the Counter-Terrorism Act 2008"".
CPR r 79.2(1) modi!es the overriding objective ##and so far as relevant any
other rule"", to accommodate (2) the court"s duty to ##ensure that information
is not disclosed contrary to the public interest"".
29 CPR Pt 79 then goes on to modify, disapply or replace many of the
generally applicable provisions of the CPR in relation to proceedings under
the 2008 Act. Most of these variations arise from the provision for a closed
material procedure in some such proceedings. Thus, the CPR are amended
to take into account the potential need for (i) involvement of special
advocates (in e g CPR r 79.8, CPR rr 79.18—21), (ii) an application for a
closed material procedure (dealt with in CPR r 79.11 and CPR r 79.25),
(iii) directions if such a procedure is ordered (in CPR r 79.26),
(iv) modi!cation of the rules in relation to evidence and disclosure, including
disapplication of CPR Pt 31 relating to public interest immunity (in CPR
r 79.22), and (v) the possibility of a closed judgment (in CPR r 79.28).
The statutory provisions and procedural rules of the Supreme Court
30 The Supreme Court was created by the Constitutional Reform Act
2005 (##the 2005 Act""). Section 40(2) of the 2005 Act states that ##an appeal
lies to the court from any order or judgment of the Court of Appeal in
England and Wales in civil proceedings"". The e›ect of section 40(3) is that
the right of appeal to the Supreme Court from any Scottish court remains the
same as it was in relation to appeals to the House of Lords. Section 40(5)
states that the Supreme Court ##has power to determine any question
necessary to be determined for the purposes of doing justice in an appeal to it
under any enactment"". Section 40(6) provides that ##An appeal under
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subsection (2) lies only with the permission of the Court of Appeal or the
Supreme Court . . .""
31 Section 45(1) of the 2005 Act provides that the President of the
Supreme Court ##may make rules (to be known as #Supreme Court Rules")
governing the practice and procedure to be followed in the court"".
Section 45(3) states that this power must be exercised so as to ensure that
##(a) the court is accessible, fair and e–cient"", and ##(b) the rules are both
simple and simply expressed"". Section 46 of the 2005 Act states that these
rules (1) must be submitted to the Lord Chancellor by the President of the
Supreme Court (or, in the case of the initial rules, the senior Lord of Appeal
in Ordinary), and then (2) must be laid before Parliament by the Lord
Chancellor, and (3) are then subject to the negative resolution procedure.
32 Pursuant to sections 45 and 46 of the 2005 Act, the Supreme Court
Rules 2009 (SI 2009/1603) were duly made and laid before Parliament, and
came into force on 1 October 2009, the day on which the Supreme Court
opened. These rules (##SCR"") now govern the procedure of this court. They
are far simpler than the CPR (unsurprisingly, as they are only concerned
with appeals, indeed appeals which are almost always second, or even third,
appeals).
33 SCR rule 2 is headed ##Scope and objective"", and SCR rule 2(2) states
that ##the overriding objective"" of the SCR is ##to secure that the court is
accessible, fair and e–cient"". The SCR contain no provisions which enable
public interest immunity to be avoided, and no express provisions for closed
procedures other than SCR rule 27(2), as set out in the next paragraph.
Thus, SCR rule 22(1)(b) provides for the service by the appellant of ##an
appendix . . . of the essential documents which were in evidence before, or
which record the proceedings in, the courts below"", and SCR rule 28 states
that a Supreme Court judgment ##may be . . . delivered in open court; or . . .
promulgated by the registrar"". However, it is to be noted that SCR
rule 29(1) begins by stating that ##In relation to an appeal . . . , the Supreme
Court has all the powers of the court below"".
34 SCR rule 27 is headed ##Hearing in open court"", and it provides:

A

##(1) Every contested appeal shall be heard in open court except where
it is necessary in the interests of justice or in the public interest to sit in
private for part of an appeal hearing.
##(2) Where the court considers it necessary for a party . . . to be
excluded from a hearing or part of a hearing in order to secure that
information is not disclosed contrary to the public interest, the court must
conduct the hearing, or that part of it from which the party [is] excluded,
in private but the court may exclude a party . . . only if a person who has
been appointed as a special advocate to represent the interests of that
party is present when the party [is] excluded.
##(3) Where the court decides it is necessary for the court to sit in
private, it shall announce its reasons for so doing publicly before the
hearing begins.""
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Can the Supreme Court conduct a closed material procedure: introductory
35 If a closed material procedure was lawfully conducted at the !rst
instance hearing, it would seem a little surprising if an appellate court was
precluded from adopting such a procedure on an appeal from the !rst
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instance judgment. As the advocate to the court said in the course of his full
and balanced argument, one would normally expect an appeal court to be
entitled to have access to all the material available to the court below and to
see all the reasoning of the court below. Otherwise, it is hard to see how an
appeal process could be conducted fairly or even sensibly. And, if that
involves the appellate court seeing and considering closed material, it would
seem to follow that that court would have to adopt a closed material
procedure.
36 However, particularly in the light of the fundamental principle
established in Al Rawi [2012] 1 AC 531, the question needs to be looked at
with great care. In particular, it is necessary to inquire whether statute
requires the Supreme Court to adopt a closed material procedure, at least in
some circumstances, on an appeal from the Court of Appeal upholding (or
reversing) a !rst instance decision on an application under section 63(2) of
the 2008 Act. As was said by counsel for Liberty (interveners on this
appeal), supported by counsel for the Bank, any contention that a closed
material procedure in a particular court in particular circumstances is
sanctioned by a statute must be closely and critically scrutinised.
The case for saying that this court can conduct a closed material procedure
37 The contention that this court has the power to have a closed
material procedure is based on section 40(2) of the 2005 Act, supported by
section 40(5). The argument proceeds as follows: (i) section 40(2) provides
that an appeal lies to the Supreme Court against ##any"" judgment of the
Court of Appeal; (ii) that must extend to a judgment which is wholly or
partially closed; (iii) in order for an appeal against a wholly or partially
closed judgment to be e›ective, the hearing would have to involve, normally
only in part, a closed material procedure; (iv) such a conclusion is reinforced
by the power accorded to the court by section 40(5) to ##determine any
question necessary . . . for the purposes of doing justice"", as justice will not
be able to be done in some such cases if the appellate court cannot consider
the closed material.
38 The strength of this argument is reinforced when one considers the
possible outcomes if the Supreme Court cannot consider a closed judgment
(or the closed part of the judgment) under a closed material procedure. If
that were the case, then, as I see it, there would be !ve possible
consequences.
39 The !rst possibility would be that the appeal could not be
entertained: that cannot be right, because it would con%ict with
section 40(2), which simply and unambiguously confers on the Supreme
Court the power to hear appeals from ##any"" judgment of the Court of
Appeal. The Supreme Court frequently refuses permission to bring an
appeal from the Court of Appeal, but that is covered by section 40(6) of the
2005 Act, which expressly provides for such permission. It is one thing to
cut down section 40(2) by providing that permission to appeal can be
refused on a case by case basis expressly catered for in section 40(6); it is
quite another to suggest that a whole class of appeals is impliedly excluded
from the wide and general words of section 40(2).
40 The second possibility would be that the Supreme Court could
consider the whole judgment, with the closed part being considered in open
court. While it can be said that such a course would not involve a breach of
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any speci!c provision of Part 6 of the 2008 Act, if construed on a strictly
semantic basis, it would wholly undermine its purpose, and the procedural
structure it has set up. Unsurprisingly, this second possibility was not
canvassed in argument.
41 The third possibility would be that the appeal could be entertained,
but only on the basis that the Supreme Court could not look at the closed
material. In an extreme case, where the whole judgment of the Court of
Appeal was closed, this would be impossible, and would run into the same
di–culty under section 40(2) as identi!ed in para 39 above. Even in a case
where the Court of Appeal judgment was only closed in part, such a course
would be self-evidently unsatisfactory and would seriously risk injustice,
and in some cases it would be absurd.
42 The fourth possibility would be that the court was bound to allow
the appeal; the !fth possibility would be that, conversely, the court was
bound to dismiss the appeal. There are clearly theoretical arguments in
favour of either course, but it is unnecessary to consider them, because each
of those courses is self-evidently equally unsatisfactory. If either of them was
correct, it would mean that, when exercising its power to give permission
under section 40(6) of the 2005 Act, the Supreme Court would e›ectively be
deciding the appeal, and, indeed, would be doing so without seeing the
whole of the judgment below, and without hearing oral argument.
43 In my view, subject to any arguments to the contrary, this analysis
establishes that the Supreme Court can conduct a closed material procedure
where it is satis!ed that it may be necessary to do so in order to dispose of an
appeal. This conclusion is reinforced by section 40(5) of the 2005 Act. An
appeal under section 40(2) is ##an appeal . . . under any enactment"".
Accordingly, where an appeal is brought against a decision under the
2008 Act, the Supreme Court has ##power to determine any question
necessary to be determined for the purposes of doing justice in"" such an
appeal. On any appeal where the judgment is wholly or partly closed, it
seems to me that this court could not do justice, or at least would run a very
serious risk of not doing justice, if it could not consider the closed material,
and it could only do that if it adopted a closed material procedure.
44 It might, I suppose, be said that adopting a closed material procedure
on any appeal would involve the antithesis of ##doing justice in"" that appeal.
In a case where Parliament and the CPR have lawfully provided for a closed
material procedure at !rst instance and in the Court of Appeal, I am of the
view that, on the contrary, for this court to entertain an appeal without
considering the closed material would, at least in many cases, not be doing
justice, either in the sense of fairly determining the appeal or in the sense of
being seen fairly to determine the appeal, notwithstanding that the material
will be considered in a closed hearing.
45 The view that the Supreme Court can conduct a closed material
procedure also derives some support from the provisions of SCR rule 27(2),
and from SCR rule 29(1). However, if the Supreme Court would not
otherwise have the power to conduct a closed material procedure, it could
not, in my view, derive such a power solely from its rules. Accordingly those
two rules can fairly be said to do no more than to give comfort to my
conclusion.
46 It is right to mention that on this appeal, we are not being invited to
consider a closed judgment of the Court of Appeal, as they did not !nd it
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necessary to give a closed judgment or even to include a closed paragraph in
their open judgment. However, the trial judge gave a closed judgment, and,
if it is open to this court to consider, in a closed material procedure, a closed
Court of Appeal judgment for the reasons just discussed, it must follow that
we can consider, in a closed material procedure, a closed judgment given by
the trial judge.
47 Accordingly, I conclude that, unless there are stronger arguments to
the contrary, the Supreme Court has power to entertain a closed material
procedure on appeals against decisions of the courts of England and Wales
on applications brought under section 63(2) of the 2008 Act.
The arguments that we cannot conduct a closed material procedure
48 Having reached this provisional conclusion, it is right to
acknowledge and consider the contrary arguments. Those arguments are:
(i) A closed material procedure is such a serious inroad into natural justice
that it can only be justi!ed by clear and unambiguous statutory words, such
as are found in Part 6 of the 2008 Act, but not in the 2005 Act;
(ii) Parliament has plainly limited the closed material procedure under the
2008 Act to the High Court, the Court of Appeal and the Court of Session;
(iii) It is appropriate to exclude the Supreme Court from the courts which
can have a closed material procedure, given its role as a constitutional court
and ultimate guardian of the common law;
(iv) A closed material procedure requires a set of rules such as CPR Pt 79
which are detailed and appropriately modify the generally applicable rules,
and there is no such set of rules for the Supreme Court.
49 None of these points meets the basic argument which persuades me
that it is open to the Supreme Court to undertake a closed material
procedure, but they none the less merit careful attention. Before discussing
them, however, it is right to address Liberty"s understandable reliance on the
fact that, in Al Rawi [2012] 1 AC 531, this court uncompromisingly set its
face against introducing a closed material procedure.
50 The stand taken by this court in Al Rawi [2012] 1 AC 531 remains
unquestioned, but it does not amount to any sort of indication that there
could be no circumstances in which those concerned with the administration
of justice could reasonably introduce a closed material procedure. Indeed, at
the end of the short passage quoted in para 4 above from Lord Dyson JSC"s
judgment, he acknowledged that Parliament can do so.
51 Having said that, any judge, indeed anybody concerned about the
dispensation of justice, must regard the prospect of a closed material
procedure, whenever it is mooted and however understandable the reasons it
is proposed, with distaste and concern. However, such distaste and concern
do not dictate the outcome in a case where a statute provides for such a
procedure; rather, they serve to emphasise the care with which the courts
must consider the ambit and e›ect of the statute in question.
52 At a relatively high level, in terms of constitutional principle and
governmental functions, it seems to me that the following propositions
apply. (i) The executive has a duty to maintain national security, which
includes both stopping the !nancing of terrorism and nuclear proliferation
and ensuring that some of the information relating to the !nancing of
terrorism remains con!dential; (ii) the rule of law requires that any steps
aimed at preventing !nancing of terrorism which damage a person should be
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reviewable by the courts, and, as far as possible in open court and in
accordance with natural justice; (iii) given that such reviews will often
involve the executive relying on con!dential material, it is for the legislature
to decide and to prescribe in general how the tension between the need for
natural justice and the need to maintain con!dentiality is to be resolved in
the national interest; (iv) in the absence of a written constitution, it is the
European Convention, through article 6, as signed up to by the executive
and interpreted by the courts, which operates as a principled control
mechanism on what the legislature can prescribe in this connection; (v) it is
for the courts to decide, within the parameters laid down by the legislature,
how the tension between the two needs of natural justice and con!dentiality
is to be resolved in any particular case.
53 In the more speci!c context of the issues with which the 2008 Act is
concerned, it would be unreasonable not to accept that (i) the Act"s aims of
!ghting the spread of terrorist activity and nuclear proliferation, and
improving the security of UK citizens, are important aspects of the most
fundamental duties of the executive, and (ii) those aims would be at real risk
of being severely hampered if the courts hearing !nancial restrictions
proceedings could not adopt a closed material procedure. Point (i) is selfevident: the two most fundamental functions of the executive are the
maintenance of the defence of the realm and of the rule of law, and the
2008 Act appears to me to be within the scope of both those functions.
In relation to point (ii), if there can be no closed material procedure, either
(a) sensitive material would be seen by a person who may be supporting
terrorism or nuclear proliferation, which might advance the very activities
which the 2008 Act is designed to deter, or (b) such material would not be
put in evidence, in which case a direction under that Act, which was
appropriate and in the public interest, may be discharged for lack of
evidential support.
54 The legislature has laid down in Part 6 of the 2008 Act, as expanded
by CPR Pt 79, how challenges to a direction under Schedule 7 to the
2008 Act should be dealt with by the courts, and this includes a closed
material procedure, which aims to strike a balance between two competing
public interests, and it is a balance which has been held by the Strasbourg
Court to be compatible in principle with article 6. Whether or not one agrees
with it, the justi!cation for the way in which the balance has been struck by
the legislature in Part 6 of the 2008 Act is clear, lawful and rational. It is
against that background that the issue of principle raised on this appeal must
be judged.
55 Turning now to the four arguments raised by the intervener and the
Bank, there is a basic principle that fundamental rights cannot be taken
away by a generally or ambiguously expressed provision in a statute: see
e g per Lord Ho›mann in R v Secretary of State for the Home Department,
Ex p Simms [2000] 2 AC 115, 132. There is also a basic principle that
fundamental rights can only be overridden by a statutory provision through
express words or by necessary implication, not merely by reasonable
implication: see e g per Lord Hobhouse of Woodborough in R (Morgan
Grenfell & Co Ltd) v Special Comr of Income Tax [2003] 1 AC 563,
para 45.
56 While these two basic principles are of fundamental importance,
they should not be applied without regard to the purpose and context of the
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statutory provision in issue. Section 40(2) is plainly intended to render every
decision of the Court of Appeal to be capable of being appealed to the
Supreme Court (unless speci!cally precluded by another statute), and, as
explained, where it is necessary for this court to consider closed material in
order to dispose of the appeal justly, this would only be achievable if a closed
material procedure could be adopted. In any event, I am unconvinced that
the wording of section 40(2) of the 2005 Act could be fairly described as
##general"" in the sense that that word is used in Ex p Simms [2000] 2 AC 115,
132: it would be more accurate to describe it as being broad, indeed as broad
as possible, in its intended application. Further, if section 40(2) is to be given
its full natural meaning, then, for the reasons discussed in the preceding
section of this judgment, it necessarily means that the Supreme Court can
adopt a closed material procedure.
57 It is true that section 67, read together with section 73, of the
2008 Act only extends to the rules of the Court of Appeal, High Court and
Court of Session, but there were no Supreme Court Rules 2009 when that
Act was passed. Indeed, there was no Supreme Court at that time: the
Appellate Committee of the House of Lords, the Law Lords, were still in
place, although they had a very short life expectancy (as an institution).
They sat as a committee of the House of Lords, and could have been
expected to look after their own procedure. It is true that the 2005 Act had
been enacted by the time that the Bill which became the 2008 Act was being
considered, but those drafting and debating the Bill would have known that
the 2005 Act contained section 40(2)(5); they would also have known that
the SCR had yet to be promulgated, and could have assumed that they would
provide for a closed material procedure$as indeed they do in SCR
rule 27(2), and, indirectly, in SCR rule 29(1).
58 In any event, rules governing what should be done before and during
a trial have to be far more detailed than those governing what should be
done before and during an appeal. Given that there were to be very detailed
procedures prescribed for a closed material procedure at !rst instance (and
on the !rst appeal), Parliament could fairly have assumed that there would
be no need for very detailed provisions for a closed material procedure in this
court: again, in the light of SCR rules 27(2) and 29(1), such a view would
have been prescient. It is true that sections 66—73 of the 2008 Act apply to
the Court of Appeal as well as to the High Court, but that is because the CPR
apply to both courts.
59 I am unimpressed by the argument that the Supreme Court was
intentionally excluded from the ambit of closed material procedures in
sections 66—73 of the 2008 Act, because of the court"s status. If that was the
legislative intention, one would have expected it not only to have been spelt
out, but to have been catered for, especially in the light of section 40(2) of
the 2005 Act. It seems most unlikely that Parliament would have left
section 40(2) unamended, while intending the Supreme Court to be unable
to adopt a closed material procedure. If it had had such an intention,
Parliament would, in my view, have provided that, in relation to cases where
the courts below had adopted a closed material procedure, appeals to the
Supreme Court were excluded, or could only proceed on a certain speci!ed
procedural basis. Otherwise, on this hypothesis, Parliament would have
intended to leave this court with the series of unsatisfactory options
considered in paras 39—42 above.
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60 The notion that the Supreme Court"s constitutional role is so
important that it cannot conduct a closed material procedure has a certain
appeal (particularly perhaps to a Supreme Court Justice), but I am
unimpressed by it. The Supreme Court is not a special constitutional court,
but it generally limits the appeals it considers to those that raise points of
general public importance. If the Supreme Court were to adopt a closed
material procedure on an appeal, it would be most unlikely to result in a
judgment which contained any statements of general public importance, or
even of general signi!cance, which were in closed form. Almost by
de!nition, the closed evidence will be factual (including, possibly, expert) in
nature, and it will normally be speci!c to the particular case. It is hard to
believe that there could be circumstances in which it would be impossible for
the court to provide an open judgment which dealt clearly and
comprehensively with all the points of any general legal signi!cance in the
appeal, even if some of the discussion of the details of the evidence and
arguments has to remain closed. And if such circumstances did arise, then
the problem would be a measure of the extraordinary sensitivity of the
material concerned, which would make it all the more important that it
remained closed. Having read in draft the judgment of Lord Hope of
Craighead DPSC, I would like to record my agreement with what he says in
paras 98—100 in connection with this court giving a closed judgment.
61 We were taken to other statutes which provide for a closed material
procedure, but all that they establish, in my view, is that there is more than
one drafting technique available to prescribe for such procedures.
62 All in all, therefore, I am unpersuaded by the various arguments
raised against my provisional view that it is open to this court to adopt a
closed material procedure in an appeal under the 2008 Act if justice requires
it.
The decision to have a closed material procedure on this appeal
63 At the end of their open submissions in defence of the decision of the
Court of Appeal that the 2009 Order should be discharged, counsel for the
Treasury asked us to adopt a closed material procedure in order to consider
the closed judgment of Mitting J. We were sceptical about the need to do so,
for three reasons. First, the proposal was opposed on the ground that it was
unnecessary, by the special advocates (who had seen the closed judgment)
and by counsel on behalf of the Bank (who had not seen the closed
judgment). Secondly, the judge had referred in his open judgment to the
closed judgment on two occasions; on each occasion, it was to draw support
for a conclusion which was not challenged before us, and we thought it
unlikely that he would have relied to any signi!cant extent on any other part
of his closed judgment without saying so in his open judgment. Thirdly, the
Court of Appeal had found it unnecessary to refer to any part of the closed
judgment.
64 None the less, on instructions from his clients, counsel for the
Treasury told us that a closed session could make a di›erence to the outcome
of this appeal. By a bare majority, with those in the majority (which
included me) all having real misgivings, the court decided that it should
accede to the proposal to have a closed material procedure. Although we
strongly suspected that nothing in the closed judgment would have any e›ect
on the outcome of the appeal, we could not be sure in the absence of seeing
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the closed judgment and listening to submissions on it. And, as we all
appreciated that there was a real possibility that we were going to allow the
appeal, and therefore to disagree with Mitting J (who gave the closed
judgment) and the Court of Appeal (who had seen the closed judgment), we
felt that there would be a real risk of justice not being seen to be done, and an
outside possibility of justice actually not being done, to the Treasury if we
did not proceed to hold a closed hearing, as the Treasury requested.
65 In anticipation that we might take that course, we had required
counsel for the Treasury to supply the special advocates with a note
summarising the Treasury"s case on the closed judgment. Having decided to
have a closed hearing, we proceeded to read the closed judgment and heard
argument on it in a closed hearing from counsel for the Treasury, from the
special advocate, and from the advocate to the court (who, like us, saw the
closed judgment for the !rst time just before the closed hearing).
66 In my opinion, there was no point in our seeing the closed judgment.
There was nothing in it which could have a›ected our reasoning in relation
to the substantive appeal, let alone which could have in%uenced the outcome
of that appeal. So far as it was said to have included relevant !ndings, the
most that could be said of the closed judgment is that it put some evidential
%esh on some fairly bare bones embodying some of the conclusions of fact
reached in the open judgment. It is fair to say that, in two respects, Mitting J
made !ndings in his closed judgment, which supported views he had
expressed in his open judgment, over and above the two passages referred to
in para 16 above. However, as with the views expressed in those two
passages, the views were not ones which were challenged on this appeal.
Applications for closed material hearings on appeal
67 I draw certain conclusions from this experience.
68 First, where a judge gives an open judgment and a closed judgment,
it is highly desirable that, in the open judgment, the judge (i) identi!es every
conclusion in that judgment which has been reached in whole or in part in
the light of points made or evidence referred to in the closed judgment, and
(ii) that the judge says that this is what he or she has done. This was a point
made by Carnwath LJ, in a judgment given after Mitting J"s judgments in
this case, in Secretary of State for the Home Department v AT (Libya) [2012]
EWCA Civ 42 at [51].
69 Secondly, a judge who has relied on closed material in a closed
judgment, should say in the open judgment as much as can properly be said
about the closed material which he has relied on. Any party who has been
excluded from the closed hearing should know as much as possible about the
court"s reasoning, and the evidence and arguments it received. Further,
the more the judge can say about the closed material in the open judgment,
the less likely it is that a closed hearing will be asked for or accorded on an
appeal. In cases where judges have to give a closed judgment, they should
say in their open judgment, as far as they properly can, what the closed
material has contributed to the overall assessment they have reached in their
open judgment.
70 On an appeal against an open and closed judgment, an appellate
court should, of course, only be asked to conduct a closed hearing if it is
strictly necessary for fairly determining the appeal. So my third point is that
any party who is proposing to invite the appellate court to take such a course
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should consider very carefully whether it really is necessary to go outside the
open material in order for the appeal to be fairly heard. If the advocate for
one of the parties invites an appellate court to look at the closed judgment on
the ground that it may be relevant to the appeal, it is very di–cult for the
court to reject the application, at least without looking at the closed
judgment, which involves the initiation of a closed material procedure,
which should be avoided if at all possible. This puts an important onus on
the legal representatives of the party asking an appeal court to look at closed
material. An advocate acting for a party who wants a closed hearing should
carefully consider whether the request is one which should, or even can
properly, be made and advise the client whether such a course is necessary or
appropriate. Advocates, perhaps particularly when acting for the executive,
have a duty to the court as well as a duty to their clients, and the court itself
is under a duty to avoid a closed material procedure if that can be achieved.
71 Fourthly, if the appellate court decides that it should look at closed
material, careful consideration should be given by the advocates, and indeed
by the court, to the question whether it would none the less be possible to
avoid a closed substantive hearing. It is quite feasible for a court to consider,
and be addressed on, con!dential material in open court. If such a course is
taken, the advocates and the court must obviously take care in how they
refer to the contents of the closed material, and sometimes a brief closed
hearing will be necessary to set the ground rules. Sometimes, the closed
material will be so sensitive or so di–cult to refer to elliptically, that such a
course will be impracticable. However, it should always be considered, as it
is plainly less objectionable to have a brief closed procedural hearing to
discuss the possibility than to have a closed hearing which considers
substantive issues. I should add that, if such a course is taken, the court
should order that, despite it being referred to and looked at in open court,
the documents in issue cannot be shown to anyone and their contents cannot
be referred to out of court.
72 Fifthly, if the court decides that a closed material procedure appears
to be necessary, the parties should try and agree a way of avoiding, or
minimising the extent of, a closed hearing. This would also involve the legal
representatives to the parties to any such appeal advising their clients
accordingly, and, if a closed hearing is needed, doing their best to agree a gist
of any relevant closed document (including any closed judgment below).
73 Sixthly, if there is a closed hearing, the lawyers representing the party
who is relying on the closed material, as well as that party itself, should
ensure that, well in advance of the hearing of the appeal, (i) the excluded
party is given as much information as possible about any closed documents
(including any closed judgment) relied on, and (ii) the special advocates are
given as full information as possible as to the nature of the passages relied on
in such closed documents and the arguments which will be advanced in
relation thereto.
74 Finally, appellate courts should be robust about acceding to
applications to go into closed session or even to look at closed material.
Given that the issues will have already been debated and adjudicated upon,
there must be very few appeals where any sort of closed material procedure
is likely to be necessary. And, in those few cases where it may be necessary, it
is hard to believe that an advocate seeking to rely on closed material or
seeking a closed hearing, could be unable to articulate convincing reasons in
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open court for taking such a course. As already mentioned, the closed
material procedure on this appeal added nothing. Had counsel for the
Secretary of State had the bene!t of the guidance set out above, and in
particular in paras 70 and 71, I very much doubt that he would have felt able
to contend that we should have a closed material procedure. For the future,
any party or appellate court considering whether to adopt such a procedure
would do well to bear in mind what Lord Hope DPSC says in paras 89—97 of
his judgment, with which I agree.
LORD HOPE OF CRAIGHEAD DPSC (dissenting)
75 This case raises some fundamental issues about the e›ect of
provisions in Parts 5 and 6 of the Counter-Terrorism Act 2008. Part 5 of the
Act, which gives e›ect to Schedule 7, confers far reaching powers on the
Treasury to deal with terrorist !nancing and money laundering. Part 6
creates a scheme for appeals against !nancial restrictions decisions by the
Treasury. In a nutshell these issues can be summarised in a single sentence:
how much attention should this court pay to what Parliament has, or has
not, actually said as to how !nancial restrictions proceedings are to be
conducted in the courts?
76 Parliament has set out in Part 6 of the 2008 Act provisions for the use
in appeals against !nancial restrictions decisions of the Treasury of material
that the Treasury refuse to disclose to appellants or their legal
representatives, commonly referred to as ##closed material"". Chapter 2 of
Part 6 is closely modelled on the Schedule to the Prevention of Terrorism Act
2005. Section 67(3), which appears in that Chapter, requires that rules of
court must provide the Treasury with the opportunity to apply to the court
for permission not to disclose material otherwise than to the court and to
any person appointed as a special advocate. Section 73 provides that in that
Chapter the expression ##rules of court"" means ##rules for regulating the
practice and procedure to be followed in the High Court or the Court of
Appeal or in the Court of Session"".
77 But no mention is made here, or anywhere else in the 2008 Act, of
the use of closed material in the court of last resort in the United
Kingdom$the appellate committee of the House of Lords as it then was, or
the Supreme Court of the United Kingdom as it was to become. The
2008 Act received the Royal Assent on 26 November 2008. The bulk of
Part 3 of the Constitutional Reform Act 2005, which made provision for the
Supreme Court, was not brought into force until 1 October 2009:
Constitutional Reform Act 2005 (Commencement No 11) Order 2009
(SI 2009/1604). But sections 45 and 46, which provide for the making of the
Rules of the Supreme Court, were brought into force on 27 February 2006:
Constitutional Reform Act 2005 (Commencement No 4) Order
(SI 2006/228). These rules were already in draft and had been circulated to
consultees for their comments by 28 November 2008. Yet the Treasury, by
which the legislation in Parts 5 and 6 of the 2008 Act was being promoted,
did not seek the views of Parliament as to whether the Rules of the Supreme
Court should, like those of the other courts mentioned in section 73, make
provision for the use of closed material in proceedings brought under Part 6
of the 2008 Act.
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78 In the light of this background, which leaves the issue for decision by
this court uninstructed by Parliament, I am unable, with respect, to agree
with the conclusions reached on it by the majority.
Closed material
79 The issue as to the use of closed material, as I see it, raises three
distinct questions, although they are all interconnected. The !rst is an issue
of principle: when, if ever, will it be open to the Supreme Court to adopt a
closed material procedure? The second is whether it is necessary, in the
interests of justice or in the public interest, for the closed material to be seen
and considered by the court in this case. The third is whether, having done
so, the court should issue a closed judgment, bearing in mind that the e›ect
of doing this will be that the party to whom the material has not been
disclosed will be unable to see the court"s reasons for the conclusions that it
has reached on a consideration of that material.
(a) The issue of principle
80 The issue of principle as to the use of closed material was examined
by Lord Dyson JSC in Al Rawi v Security Service [2012] 1 AC 531. He
concluded that a closed material procedure should only be introduced in
ordinary civil procedure if Parliament saw !t to do so. I said that I agreed
with the reasons that he gave, as did Lord Kerr of Tonaghmore JSC. But we
both added some further reasons of our own. It is worth noting too the
width of the issue to which the argument both in the Court of Appeal and in
this court was addressed: see para 71. I thought that the view which we took
would resolve the issue in a case of this kind too.
81 The crucial points that we all made can be summarised, quite brie%y,
in this way. The right to know and e›ectively challenge the opposing party"s
case is a fundamental feature of the judicial process. The right to a fair trial
includes the right to be confronted by one"s accusers and the right to know
the reasons for the outcome. It is fundamental to our system of justice that,
subject to certain established and limited exceptions, trials should be
conducted and judgments given in public. There may come a point where a
line must be drawn when procedural choices of one kind or another have to
be made. A distinction may be drawn between choices which do not raise
issues of principle and choices that a›ect the very substance of a fair trial.
There is no room for compromise where the choices are of the latter kind.
The court cannot abrogate the fundamental common law right by the
exercise of any inherent power. Any weakening of the law"s defences would
be bound to lead to state of uncertainty and, sooner or later, to attempts to
widen the breach still further. The court has for centuries been the guardian
of these fundamental principles. The rule of law depends on its continuing
to ful!l that role.
82 Acknowledging that closed material procedures and the use of
special advocates were controversial, Lord Dyson JSC said in para 47 of his
judgment in Al Rawi that it was not for the courts to extend the procedure
beyond the boundaries which had been drawn for its use by Parliament.
I said in para 74 of my judgment that fundamental issues as to where the
balance lay between the principles of open justice and of fairness and the
demands of national security were best left for determination through
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A

the democratic process by Parliament. Lord Brown of Eaton-underHeywood and Lord Kerr JJSC were doubtful whether it would be possible as
a matter of principle for the court to be invested with jurisdiction in this way:
paras 86, 99.
83 I would, for my part, be content to agree with the way Lord
Dyson JSC put it in para 48 of Al Rawi, where he said:

B

##The common law principles to which I have referred are extremely
important and should not be eroded unless there is a compelling case for
doing so. If this is to be done at all, it is better done by Parliament after
full consultation and proper consideration of the sensitive issues involved.
It is not surprising that Parliament has seen !t to make provision for a
closed material procedure in certain carefully de!ned situations and has
required the making of detailed procedural rules to give e›ect to the
legislation.""

C

In para 69 he agreed with the Court of Appeal that the issues of principle
raised by the closed material procedure were so fundamental that a closed
material procedure should only be introduced in ordinary civil litigation if
Parliament saw !t to do so. He then added these words:
D
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##No doubt, if Parliament did decide on such a course, it would do so in
a carefully de!ned way and would require detailed procedural rules to be
made (such as CPR Pts 76 and 79) to regulate the procedure.""
84 The answer which I would give to the !rst of the three questions
which I have identi!ed in para 79, above, is that it will be open to the
Supreme Court to adopt a closed material procedure if, but only if and only
to the extent that, the use of that procedure has been expressly sanctioned by
Parliament. The fact that this procedure has been sanctioned for use in the
lower courts does not meet Lord Dyson MR"s point that the procedure
nevertheless erodes fundamental common law principles. And the fact that
it has been used in the lower courts leaves open the question whether it
would be consistent with fundamental principle for it to be used in the court
of last resort. It leaves open the question whether it can ever be right for the
Supreme Court, of all courts, without the sanction of Parliament to hear
argument on points of which one of the parties has had no notice and is
unable to address in argument, and whether it can ever be right for it to have
to give its reasons, in whole or in part, in a closed judgment.
85 The word ##fundamental"", which appears so often in Lord
Dyson JSC"s judgment in Al Rawi, and appears again in my own judgment in
paras 72—74 and Lord Kerr of Tonaghmore JSC"s judgment in para 94,
serves to emphasise the enormity of the issues that are at stake if the
objections to such a procedure are to be overcome. If the procedure is to be
used in this court, the issues of principle require that its use should always be
carefully provided for and de!ned by Parliament and never be left to
implication. Only then can one be con!dent that Parliament really has
squarely confronted what it is doing. Otherwise, as Lord Ho›mann said in
R v Secretary of State for the Home Department, Ex p Simms [2000] 2 AC
115, 132, there is too great a risk that the full implications may have passed
unnoticed in the democratic process.
86 The absence of a direction in Part 6 of the 2008 Act that the
provisions about rules of court relating to proceedings on an appeal relating
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to !nancial restrictions proceedings extend to the Supreme Court is,
therefore, especially signi!cant. This makes it plain that Parliament was not
asked to address its mind to this issue at all. Nor was the Supreme Court, for
its part, put on notice that the President when making the Supreme Court
Rules 2009, the provisions about which were already in force (see para 77,
above), was to have regard to the matters set out in section 63(2)—(4) of the
Act. The fact that rule 27(2) of the Supreme Court Rules 2009 contemplates
that the court might consider it necessary for a party and that party"s
representative to be excluded from a hearing in order to secure that
information is not disclosed contrary to the public interest does not answer
this point. It was, no doubt, a wise precaution to make provision for a
variety of situations of that kind that might arise. But it does not address
directly the use of a closed material procedure with all the consequences that
might then follow, including the possibility of having to issue a closed
judgment. The question whether the Supreme Court had power to adopt
such a procedure had not yet been tested in argument when the rules were
made, and it was not open to the President in the exercise of his rule-making
function to confer on the court a power that it did not have.
87 The argument that the provisions of section 40(2)(5) of the 2005 Act
show that this court can conduct such a procedure to dispose of an appeal
where the judgment appealed against was wholly or partly closed does not
meet my point that the issue is so fundamental that it must be left to an
express and carefully de!ned provision by Parliament. I do not think that a
point of such fundamental importance can be left to implication. It is plain
that the issue was not brought before Parliament when it enacted Part 3 of
the 2005 Act. There is nothing in the express language of section 40 which
shows that the statute must have given authority to the Supreme Court for
the use of this procedure: see R (Morgan Grenfell & Co Ltd) v Special Comr
of Income Tax [2003] 1 AC 563, para 45, per Lord Hobhouse of
Woodborough.
88 For these reasons I was of the opinion at the end of the hearing on the
!rst day"s argument that it was not open to the Supreme Court to adopt a
closed material procedure in this case, as it had not been expressly
authorised by Parliament. I remain of that opinion. The e›ect of the
decision of the majority, however, is that there is now no way back on this
issue. The Rubicon has been crossed.
(b) Should the closed material be seen and considered in this case?
89 As the majority view was in favour of the view that it was open in
principle to the court to resort to the closed material procedure, I gave
careful thought to the question whether it should be resorted to in this case.
It seemed to me that the onus was on the Treasury to show that this was
necessary. It was not just a question of asserting, without reasons, that there
was material in Mitting J"s closed judgment [2010] Lloyd"s Rep FC 504 that
was relevant to the issues in the appeal. I do not think that it would be
inconsistent with the majority"s decision on the issue of principle for the
court to set a high standard on the issue of necessity. Convincing reasons
must be given as to why the closed material should be looked at.
90 The Treasury submitted that the court would have to have regard to
the judgment if it was to be in a position properly and fairly to exercise its
jurisdiction in the appeal, unless it was prepared to dismiss the Bank"s case.
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This was because the closed reasons formed part of Mitting J"s !ndings on
the Treasury"s evidence and of his conclusions as to its case. So it might be
impossible for the appeal to be fairly determined if the court was not willing
to have regard to them. But there are various reasons why, as it seemed to
me, the Treasury"s approach fell far short of what was needed to show that it
was necessary for this procedure to be resorted to.
91 First, there is the fact that the Court of Appeal, which did see and
consider Mitting J"s closed judgment and held a brief closed hearing in the
course of the appeal to that court, did not !nd it necessary to refer to the
closed judgment in more detail than the judge himself did [2012] QB 101,
para 83. That, in itself, would not be a conclusive reason for not resorting to
the procedure in this court if it was necessary to do justice on the appeal. But
it does point to the need for the Treasury to give convincing reasons as to
why this should be done. Mitting J referred to his closed judgment in
para 16 of his judgment, where he said that he accepted that Novin Energy
Company was a conduit for the Atomic Energy Organisation of Iran and
that it did facilitate Iran"s nuclear weapons programme. He referred to it
again in para 18, where he said that for the reasons set out in the closed
judgment, he was satis!ed that Doostan International had played a part in
the Iranian nuclear programme. The Court of Appeal had the opportunity to
say if those !ndings were not justi!ed. It did not do so, and it was not
submitted for the Bank that the reasons that the judge gave for those !ndings
should be reviewed again by this court.
92 Second, there are the views of the special advocates to which close
attention should always be paid. Mr Chamberlain drew attention to the fact
that there was no closed ground of appeal in this case, and that neither of the
two !ndings which were based on material in the closed judgment was in
issue. This was because the Bank"s case was that those !ndings were not
enough to justify the order made by the Treasury. His advice was that the
court did not need to consider closed material in order to determine that
issue.
93 Third, there are the reasons that were set out in a note that was
provided to the special advocate at the court"s request by the Treasury and
which the special advocates had seen when Mr Chamberlain gave the advice
referred to in the previous paragraph. It was to the contents of this note that
much of the discussion as to whether it was necessary for the court to see the
closed judgment was directed.
94 The !rst three paragraphs of the note refer to various passages in the
closed judgment which, as was stated in the fourth paragraph,
demonstrated the weight to be attached to the judge"s conclusion that the
Bank had the capacity to assist proliferators, that such assistance could be
a›orded to a range of companies involved in proliferation and that the
assistance provided was material. It did not seem to me that it was
necessary to look at the closed material to reinforce this point, as its
importance was already apparent from points made by Mitting J in his open
judgment. In the last sentence of para 16, having described the Bank"s
relationship with Novin, the judge said that he accepted the conclusion of
the Treasury"s witness Mr Robertson that Iran"s banking system provides
many of the !nancial services which underpin procurement of the raw
materials and components needed for its nuclear and ballistic missile
programmes.
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The !fth paragraph of the note was in these terms:

A

##See further, the last sentence of para 5 of the closed judgment. This
point is important in its own right in demonstrating the existence of the
rational/proportionate connection.""
Mr Eicke QC for the Treasury was asked repeatedly to say what ##the point""
was to which this paragraph refers. It was made clear that the court was
looking not for the details which supported whatever was said in that
sentence, but simply for an indication of its subject matter. Mr Eicke
declined, no doubt on instruction, to provide this information. He declined
also to say what ##the point"" was to which para 6(3) was directed, where it
was said that, to the extent that it was necessary to do so, the Bank"s case at
para 60 was contradicted by the point at para 2 of the closed judgment. In
para 60 of its case the Bank states that there is nothing in the judge"s !ndings
to suggest that the Bank had done anything to materially increase the risk
that the United Kingdom !nancial sector would be embroiled in
proliferation-related transactions. It seemed reasonable to ask how looking
at the closed judgment would assist on this point, but the court was provided
with no answer as to how it might do so.
96 I was not impressed by Mr Eicke"s inability to answer these
questions. The guiding principles seem to me to be these. Resort to the
closed material procedure will result in every case in an inequality of arms
between the state, which will always be the party who invokes the procedure
and will always have access to that material, and the other party against
whom the state has taken action and to whom access to that material is
always denied. Regard must, of course, be had to the national interest which
requires that some sensitive material must be kept secret. But the court must
be astute not to allow the system to be over-used by those in charge of that
material. The need for care in this respect increases as the issues are re!ned
at the stage of an appeal. In a case of this kind, where the judge has told the
appellate courts in his open judgment how he has used the closed material
and the Court of Appeal has found nothing in the closed judgment that
required comment, resort to it for further information could only be justi!ed
if there was a point of real substance in it that had, in fairness to the state, to
be taken into account at the stage of the appeal. The Treasury"s refusal to
come out of its closet and provide even the merest hint as to what these
points were was as unattractive as it was unconvincing.
97 I would therefore, if left to myself, have declined to look at the closed
judgment. It seemed to me that the judge had said enough in his judgment to
explain the signi!cance of the points to which the Treasury had regard when
they decided to make the Order. Any points to which emphasis had to be
attached could be made su–ciently in open court in the course of the oral
argument.
(c) Should the court issue a closed judgment?
98 The most obnoxious feature of the closed material procedure at the
stage of an appeal is the possibility that the appellate court may have to give
the whole or part of its reasons for the disposal of the appeal in a judgment
to which the state only, and not the other party to the appeal or anyone else,
has access. As was stressed several times by Lord Dyson JSC and those who
agreed with him in Al Rawi [2012] 1 AC 531, fundamental principles of the
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right to a fair trial include the right to know the reasons for the outcome: see,
for example, para 45. This point loses none of its force at the stage of an
appeal. And it has even more force at the stage of a !nal appeal, as once the
Supreme Court has given its reasons in a judgment of that kind there will be
no opportunity for any further review of the closed material by a special
advocate or by anyone else. Secret justice at this level is really not justice at
all.
99 I very much hope that the Supreme Court will never !nd itself in a
position when it has to resort to the giving of a closed judgment in the
disposal of an appeal. A stern and steadfast resistance to the use of that
procedure would go some way to redressing the unwelcome departure from
the principle of open justice that the decision that the Supreme Court may in
principle adopt a closed material procedure will inevitably give rise to.
In itself, merely looking at a closed judgment to see whether there is anything
in it that might be of signi!cance may be thought not give rise to any
unfairness to the party who does not have access to that material. A check of
that kind may not seem a large step to take. It is an entirely di›erent matter
if it leads to the issuing of even more material in the form of a closed
judgment that the other party cannot see.
100 As it happened, it was not necessary to answer this question. It
became clear in this case, when the judge"s closed judgment had been seen
and considered, that there was nothing in it which required any such
judgment to be issued by this court. The fact this was so reinforces my
suspicion that the Treasury were being over-cautious in their refusal to o›er
any assistance as to what the points were to which reference was made in
their note to the special advocates and that they were over-using the
procedure. I am not to be taken as suggesting that it was wrong for the
Treasury to make use of closed material in the lower courts, where its use has
been expressly authorised by Parliament. But the attitude which they have
adopted in this appeal was a misuse of the procedure, because they invited
the court to look at the closed judgment when there was nothing in it that
could not have been gathered equally well from a careful scrutiny of the
open judgment. This experience should serve as a warning that the state will
need to be much more forthcoming if an invitation to this court to look at
closed material were to be repeated in the future.
LORD KERR OF TONAGHMORE JSC (dissenting)
101 Two principles of absolute clarity govern the law in relation to the
manner in which trials should be conducted. The !rst is that a party to
proceedings should be informed of the case against him and should have full
opportunity to answer that case in open court. The second principle is that
the !rst principle may not be derogated from except by clear parliamentary
authority.
102 These principles received emphatic endorsement by the Supreme
Court in Al Rawi v Security Service [2012] 1 AC 531. In delivering the
leading judgment, Lord Dyson JSC said, at paras 10—13:
##10. There are certain features of a common law trial which are
fundamental to our system of justice (both criminal and civil). First,
subject to certain established and limited exceptions, trials should be
conducted and judgments given in public. The importance of the open
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justice principle has been emphasised many times: see, for example, R v
Sussex Justices, Ex p McCarthy [1924] 1 KB 256, 259, per Lord
Hewart CJ, Attorney General v Leveller Magazine Ltd [1979] AC 440,
449H—450B, per Lord Diplock, and recently R (Mohamed) v Secretary of
State for Foreign and Commonwealth A›airs (No 2) (Guardian News and
Media Ltd intervening) QB 218, paras 38—39, per Lord Judge CJ.
##11. The open justice principle is not a mere procedural rule. It is a
fundamental common law principle. In Scott v Scott [1913] AC 417,
Lord Shaw of Dunfermline (p 476) criticised the decision of the lower
court to hold a hearing in camera as constituting #a violation of that
publicity in the administration of justice which is one of the surest
guarantees of our liberties, and an attack on the very foundations of
public and private security". Viscount Haldane LC (p 438) said that any
judge faced with a demand to depart from the general rule must treat the
question #as one of principle, and as turning, not on convenience, but on
necessity".
##12. Secondly, trials are conducted on the basis of the principle of
natural justice. There are a number of strands to this. A party has a right
to know the case against him and the evidence on which it is based. He is
entitled to have the opportunity to respond to any such evidence and to
any submissions made by the other side. The other side may not advance
contentions or adduce evidence of which he is kept in ignorance. The
Privy Council said in the civil case of Kanda v Government of Malaya
[1962] AC 322, 337: #If the right to be heard is to be a real right which is
worth anything, it must carry with it a right in the accused man to know
the case which is made against him. He must know what evidence has
been given and what statements have been made a›ecting him: and then
he must be given a fair opportunity to correct or contradict them."
##13. Another aspect of the principle of natural justice is that the parties
should be given an opportunity to call their own witnesses and to crossexamine the opposing witnesses. As was said by the High Court of
Australia in Lee v The Queen (1998) 195 CLR 594, para 32:
#Confrontation and the opportunity for cross-examination is of central
signi!cance to the common law adversarial system of trial." ""
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103 The essential ratio of Al Rawi, so far as concerns the present
appeal, was neatly expressed by Lord Dyson JSC in para 35 where he said:
##the right to be confronted by one"s accusers is such a fundamental
element of the common law right to a fair trial that the court cannot
abrogate it in the exercise of its inherent power. Only Parliament can do
that.""

G

The simple question which lies at the heart of this appeal is whether
Parliament has done that for hearings before the Supreme Court.
104 It was suggested that the decision in Al Rawi can be distinguished
or that it has no application to the present appeal because it was concerned
with a trial and not with an appeal from a decision in proceedings where
there was statutory authority to conduct a closed hearing. I do not accept
this argument. The principle recognised in Al Rawi is both fundamental and
general. Its e›ect is straightforward. Courts do not have power to authorise
a closed material procedure unless they has been given that power by
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Parliament. If Parliament has not conferred the power on this court, it
matters not that those courts from which an appeal lies to this court have
been empowered to conduct such a hearing.
105 Representing as it does such a radical departure from the
conventional mode of trial and, more importantly, such a drastic
infringement on a centuries old right, it is to be expected that a closed
materials procedure would be provided for in the most unambiguous and
forthright terms or by unmistakably necessary implication. On that basis
alone, section 40(5) of the Constitutional Reform Act 2005 is hardly a
promising candidate. But before looking more closely at that provision,
I should say something about the relevant provisions in the CounterTerrorism Act 2008, principally to examine how Parliament has in fact set
about making explicit provision for closed material procedures in other
courts and to point up the contrast with the route that the respondent in this
case would have us take to arrive at the same destination.
106 The !rst and most obvious thing to say about the CounterTerrorism Act 2008 is, of course, that it was enacted three years after the
Constitutional Reform Act 2005. We now know (not least by reason of Al
Rawi) that the High Court and the Court of Appeal could not have ordered a
closed material procedure in a case such as the present by recourse to an
inherent power. This required the authorisation of the 2008 Act. It appears
to me, therefore, that an argument that the Supreme Court did have power to
hold such a hearing before 2008, when the High Court and the Court of
Appeal did not, would be utterly implausible. But if section 40(5) did not
empower the Supreme Court before 2008 to hold a closed material
procedure hearing, how can it be said to have done so after the enactment of
the Counter-Terrorism Act and Rules made thereunder, all of which
conspicuously make no reference whatever to this court? I shall return to this
question brie%y below.
107 Bank Mellat"s proceedings before the High Court were brought
under section 63 of the 2008 Act. Section 63(2) gives a person a›ected by a
decision taken by the Treasury in connection with a range of asset freezing and
other !nancial powers the right to apply to the High Court to have that decision
set aside. These are known as ##!nancial restrictions proceedings"": section 65.
Provisions as to how they are to be conducted are made in sections 66—72.
108 Section 66 contains general provisions about rules of court to be
made in relation to !nancial restrictions proceedings. Subsection (2) enjoins
the person making the rules to have regard to (a) the need to secure that the
decisions that are the subject of the proceedings are properly reviewed; and
(b) the need to secure that disclosures of information are not made where they
would be contrary to the public interest. Subsection (3) states that rules of
court may make provision (a) about the mode of proof and about evidence in
the proceedings; (b) enabling or requiring the proceedings to be determined
without a hearing; and (c) about legal representation in the proceedings.
109 Section 66(4) is an important provision which foreshadows rules of
court authorising signi!cant di›erences from the conventional mode of trial
in the way that !nancial restrictions proceedings may be conducted. It
provides:
##Rules of court may make provision$ (a) enabling the proceedings to
take place without full particulars of the reasons for the decisions to
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which the proceedings relate being given to a party to the proceedings (or
to any legal representative of that party); (b) enabling the court to
conduct proceedings in the absence of any person, including a party to the
proceedings (or any legal representative of that party); (c) about the
functions of a person appointed as a special advocate; (d) enabling
the court to give a party to the proceedings a summary of evidence taken
in the party"s absence.""
110 Section 67(2) provides that rules of court must secure that the
Treasury is required to disclose material on which they rely; material which
adversely a›ects its case; and material which supports the case of a party to
the proceedings. This subsection is made subject to the succeeding
provisions of the section, however. These include subsection (3) which
introduces signi!cant quali!cations on the duties imposed in subsection (2).
It provides:
##Rules of court must secure$ (a) that the Treasury have the
opportunity to make an application to the court for permission not to
disclose material otherwise than to$ (i) the court, and (ii) any person
appointed as a special advocate; (b) that such an application is always
considered in the absence of every party to the proceedings (and every
party"s legal representative); (c) that the court is required to give
permission for material not to be disclosed if it considers that the
disclosure of the material would be contrary to the public interest; (d) that,
if permission is given by the court not to disclose material, it must consider
requiring the Treasury to provide a summary of the material to every party
to the proceedings (and every party"s legal representative); (e) that the
court is required to ensure that such a summary does not contain material
the disclosure of which would be contrary to the public interest.""
111 As the interveners, Liberty, have pointed out, section 67(3)
heralded the e›ective disapplication of the law relating to public interest
immunity. Simply stated, that law required a court, faced with a request by a
party to authorise the withholding of relevant evidence, to balance the
public interest which the application was said to protect against those public
interests which favoured its production, including the fair administration of
justice. No such weighing of competing interests could take place after the
enactment of the rules which section 67(3) stipulated should secure, among
other things, that the court must give permission for material not to be
disclosed if it considered that its disclosure would be contrary to the public
interest. That outcome was inevitable as soon as the conclusion that
revelation of the material was contrary to the public interest. Countervailing
interests such as the due and fair administration of justice were to be of no
consequence.
112 The e›ective abolition of public interest immunity in !nancial
restrictions proceedings and the requirement that applications be
entertained for evidence to be withheld from all except the court and special
advocates clearly called for the protection, in some other guise, of the
interests of the litigant who had been denied access to the withheld material.
This was provided for in section 68. Subsection (1) of that section provides:
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##The relevant law o–cer may appoint a person to represent the
interests of a party to$ (a) !nancial restrictions proceedings, or
' 2014 The Incorporated Council of Law Reporting for England and Wales

AB 1156

755

[2014] AC
A

B

C

D

E

F

Bank Mellat v HM Treasury (No 2) (SC(E))
(SC(E))
Lord Kerr of Tonaghmore JSC

(b) proceedings on an appeal, or further appeal, relating to !nancial
restrictions proceedings, in any of those proceedings from which the party
(and any legal representative of the party) is excluded. This is referred to
in this Chapter as appointment as #a special advocate".""
113 The 2008 Act had therefore set up a reasonably elaborate structure
for the making of rules which would authorise, in !nancial restrictions
proceedings, a signi!cant departure from the system of trial that would
normally obtain in most other forms of civil disputes. But section 73 of the
Act made it clear that this system of trial was intended only for the High
Court, the Court of Appeal and the Court of Session for it provided that
##rules of court"", where that expression had been used in the legislation,
meant rules for regulating the practice and procedure to be followed in the
High Court or the Court of Appeal or in the Court of Session.
114 The principal rules in the Civil Procedure Rules are made pursuant
to section 1 of the Civil Procedure Act 1997. Section 1(3) of this Act
provides that the power to make Civil Procedure Rules shall be exercised
with a view to securing that the civil justice system is accessible fair and
e–cient. CPR Pt 79 (which was designed to implement the rules which
Part 6 of the 2008 Act, dealing with !nancial restrictions proceedings,
contemplated) was inserted in the Civil Procedure Rules by the Civil
Procedure (Amendment No 2) Rules (SI 2008/3085). As well as making
detailed rules to ful!l the provisions of sections 66 and 67, Rules 79.2 and
79.13 modi!ed the overriding objective which otherwise applies to
proceedings in both the High Court and the Court of Appeal. That objective
is stated in CPR r 1.1, to be to deal with cases justly. Rule 1.1(2)(a) provides
that dealing with cases justly includes, so far as is practicable, ensuring that
parties are on an equal footing. But by rules 79.2 and 79.13 this overall
objective (in so far as it related to !nancial restrictions proceedings) was to
be read and given e›ect to compatibly with the court"s statutory duty (in
section 66(2) of the 2008 Act) to ensure that information was not disclosed
contrary to the public interest. Rule 79.22 disapplied in its entirety Part 31
of the CPR which had contained the procedural rules relating to public
interest immunity. Again it can be seen that, in relation to !nancial
restrictions proceedings a fairly radical re-ordering of the rules that
governed most forms of civil litigation was introduced.
115 All of this is in stark contrast to the position as regards the Supreme
Court. Section 40(5) of the Constitutional Reform Act 2005 provides:

G

##The court has power to determine any question necessary to be
determined for the purposes of doing justice in an appeal to it under any
enactment.""

H

116 As I have said, there cannot be any plausible argument that this
provision gave the Supreme Court power to conduct a closed procedures
hearing before the enactment of the Counter-Terrorism Act in November
2008. Is it possible that the power of the court to conduct such a hearing has
been animated by the 2008 Act? One can recognise a theoretical argument
that in order to determine any question in an appeal against a !nding made
by a lower court in a closed material procedure hearing, it is necessary for
the Supreme Court to be able to conduct such a hearing. That argument
must, however, immediately confront the fact that nothing in the 2008 Act
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refers to the Supreme Court. Notwithstanding the elaborate structure that
has been put in place to govern the conduct of such a hearing in the High
Court, the Court of Appeal and the Court of Session, no provision has been
made as to how a closed material procedure hearing in the Supreme Court
might take place. For my part, I !nd it inconceivable that it was intended
that the Supreme Court should have power to carry out a closed material
procedure while leaving it bereft of the structure and safeguards which were
deemed essential for the other courts in which such a hearing is expressly
permitted.
117 Moreover, the use of a closed material procedure involves the
suspension of the law relating to public interest immunity. Thus, for the
Supreme Court to recognise that it has power to conduct a closed material
procedure hearing necessarily involves an acceptance that its power to
conduct an inquiry into whether public interest immunity requires the
withholding of the material is no longer available. That this should be the
e›ect of section 40(5) would be surprising enough. But that it should have
that e›ect for the !rst time three years after the Constitutional Reform Act
2005 was passed is surely wholly improbable.
118 Section 40(5) gives the Supreme Court power to determine
questions which need to be determined for the purposes of doing justice in an
appeal. But the conferring of that power should not be confused with
authorising the use of a wholly di›erent procedure for the manner in which
those questions are to be determined. This is particularly so when that
di›erent procedure was not in contemplation at the time the section was
enacted.
119 It is signi!cant that the subsection confers the power for the express
purpose of doing justice in an appeal. The doing of justice is conventionally
understood to mean that all parties to litigation will have equal access to
material which is liable to in%uence the outcome of the dispute. This is
echoed in section 45 of the Constitutional Reform Act$the provision which
deals with rule making powers. Section 45(1) invests the President of the
court with the power to make rules governing the practice and the procedure
to be followed in the court. Subsection (3)(a) requires that the President
must exercise that power with a view to securing that the court is accessible,
fair and e–cient. This mirrors section 1(3) of the Civil Procedure Act 1997.
And rule 2 of the Supreme Court Rules 2009 sets out the overriding objective
as being to secure that the court is accessible, fair and e–cient, terms which
are not dissimilar to the overall objective in CPR r 1.1. There has been no
modi!cation of this overall objective such as was introduced by Part 79 of
the CPR, however. Indeed, nothing in the 2009 Rules intimates an intention
to accommodate a closed material procedure in any way.
120 Rule 27(1) states that every contested appeal shall be heard in open
court except where it is necessary in the interests of justice or the public
interest to sit in private for part of an appeal hearing. Rule 27(2) provides:
##Where the court considers it necessary for a party and that party"s
representative to be excluded from a hearing or part of a hearing in order
to secure that information is not disclosed contrary to the public interest,
the court must conduct the hearing, or that part of it from which the party
and the representative are excluded, in private but the court may exclude
a party and any representative only if a person who has been appointed as

A

B

C

D

E

F

G

H

' 2014 The Incorporated Council of Law Reporting for England and Wales

AB 1158

757

[2014] AC
A

B

C

D

E

F

G

H

Bank Mellat v HM Treasury (No 2) (SC(E))
(SC(E))
Lord Kerr of Tonaghmore JSC

a special advocate to represent the interests of that party is present when
the party and the representative are excluded.""
121 In my view, it is clear that this rule was made to allow an ex parte
application to be made for the withholding of material as part of a public
interest immunity exercise. To suggest that it was designed to cover the
holding of a closed material procedure would be far-fetched, given that there
is no mention in any other part of the Rules of such a procedure. Indeed, the
very next rule, rule 28 states that a judgment of the court may be delivered in
open court or, if the court directs, be promulgated by the registrar.
122 But for the circumstance that the 2008 Act introduced a closed
material procedure for the High Court, the Court of Appeal and the Court of
Session and that appeals lie from those courts to the Supreme Court, there
would be no argument that the Constitutional Reform Act and the Supreme
Court Rules even address, much less contemplate, the possibility of such a
hearing taking place before this court. It is only by a process of ex post facto
rationalisation that section 40(5) is said to permit a closed material
procedure in the Supreme Court. That cannot be said to have been its
original purpose. In my view, the revised and expanded purpose which the
respondent seeks to ascribe to it cannot be accepted. The contended for
modi!cation of the court"s powers and procedures involves simply too
important, not to say too fundamental, a transformation to be
countenanced.
123 It can be submitted that a steadfast refusal to allow some softening
of the Al Rawi line in relation to appeals is unrealistic; that the failure to
admit closed material in an appeal before the Supreme Court when the same
material had been before the courts against whose decisions the appeal is
brought creates an asymmetrical anomaly. And indeed, it has been
suggested by the advocate to the court, Mr Tam QC, that advantages in
recognising at least the power of the Supreme Court to receive closed
material can be detected. The primary advantage he identi!ed was the
assistance which such an exercise provided in enabling the court to arrive at
the ##correct"" result. For the reasons that I gave in Al Rawi and the
associated case Tariq v Home O–ce (JUSTICE intervening) [2012] 1 AC
452, I consider that the assumption that a court, presented with all of what is
claimed to be ##relevant"" material, will be in a better position to arrive at the
right conclusion when some of that material is untested is, at least, misplaced
and may prove in some cases to be palpably wrong. But I do not consider it
pro!table to renew the debate on that particular topic in the present case.
For the sake of examining the claim that this court should recognise a power
to examine closed material, let us assume that there is force in the argument
that a court is, as a matter of principle and common experience, better
placed to reach a more correct result if it receives all the material which one
of the parties says is relevant to its decision, even though the other party is
denied knowledge of its content. Does that circumstance warrant
recognition of the power? In my view it does not.
124 Pragmatic considerations can$and, where appropriate,
should$play their part in in%uencing the correct interpretation to be placed
on a particular statutory provision. But pragmatism has its limits in this
context and we do well to recognise them. As a driver for the interpretation
of section 40(5) for which the respondent contends, pragmatism might seem,
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at !rst blush, to have much to commend it. After all, this is an appeal from
courts where closed material procedures took place. How, it is asked, can
justice be done to an appeal if the court hearing the appeal does not have
equal access to a closed material procedure as was available to the courts
whose decision is under challenge? And if one proceeds on the premise that
the court will be more fully informed and better placed to make a more
reliable decision, why should the Supreme Court not give a purposive
interpretation to section 40(5)?
125 The answer to this deceptively attractive presentation is that this
was never the purpose of section 40(5). It was not even a possible,
theoretical purpose at the time that it was enacted. It was never considered
that it would be put to this use. The plain fact is that Parliament introduced
a closed material procedure for the High Court, the Court of Session and the
Court of Appeal and did not introduce such a procedure for the Supreme
Court. This court has said in Al Rawi that it does not have the inherent
power to introduce a closed material procedure. Only Parliament could do
that. Parliament has not done that. And to attempt to graft on to a statutory
provision a purpose which Parliament plainly never had in order to achieve
what is considered to be a satisfactory pragmatic outcome is as
objectionable as expanding the concept of inherent power beyond its proper
limits.
126 A majority of this court has held that it does have power to hold a
closed material procedure, however, and it is therefore necessary for me to
address the question of whether it was right to hold a closed material
procedure on this appeal.
127 It was not in dispute between the parties, the interveners and the
advocate to the court that, as Mr Chamberlain on behalf of the special
advocates put it, if section 40(5) confers on the court power to consider
closed material, it does so only if, and to the extent that, closed material is
relevant to a question whose determination is necessary for the purposes of
doing justice in the appeal. Equally, it was not disputed that the obligation
to show that the closed material was relevant and the extent to which it was
relevant rested with the party so asserting, in this instance the respondent.
128 But the circumstances of this case immediately exempli!ed the
inherent di–culty in applying that principle. In seeking to persuade the
court that it was necessary to look at the closed judgment, the respondent
felt unable to state what the closed judgment contained. This is, of course, a
problem which will beset every application for a closed material procedure.
And, ultimately, counsel for the respondent was driven to utter warnings
couched in the most general terms of the danger of this court reaching a
conclusion on the appeal in the appellant"s favour when it might have been
in%uenced to a di›erent view had it seen the closed material. If the principle
that the closed material procedure has to be shown to be necessary is to be
something more than an empty aspiration, then the party asking for a closed
material procedure must surely do more than merely assert that this is
necessary. Here, however, the respondent did not even do that. The
Treasury"s !nal position was that, in a certain eventuality (the appellant"s
appeal succeeding), the material might cause the court to take a di›erent
view. That seems to me to be an impossibly far cry from showing that it was
necessary that we should look at the closed judgment.
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129 The di–culty is enhanced where, as here, article 6 of the
European Convention on Human Rights and Fundamental Freedoms
governed the proceedings. Where that is the case, nothing in the closed
material, or the judge"s conclusion on it, may be determinative of the
outcome unless the gist of the material has been relayed to the appellant.
So one must start the examination of whether it is necessary to examine the
closed judgment on the basis that nothing in that judgment can have been
determinative of the case against the Bank. The examination of whether
the necessity test has been satis!ed then must include acknowledgment of
Mitting J"s single reference to his closed judgment in para 16 of his open
judgment to the e›ect that there were closed reasons as well as those
expressed in his open judgment for his !nding that one of the Bank"s
customers, Novin Energy Company, had imported materials which could
be used to produce or facilitate the production of nuclear weapons. In the
!rst place, the fact that open reasons for that !nding had been given
certainly does not help the case that it was necessary to look at the closed
judgment. But that case was weakened further by the judge"s statement
that this was common ground between the parties and, in my view, it was
demolished by the fact that this !nding was not challenged by Bank Mellat
before this court.
130 In truth, this court"s decision to look at the closed judgment
depended on nothing more than the plea of counsel for the Treasury that,
against the possibility that we might be inclined to !nd for the appellant, we
should look at the closed material just in case it might persuade us to a
di›erent view. That, in my opinion, comes nowhere near to showing that it
was necessary to look at the closed judgment and sadly, but all too
predictably, when the closed judgment was considered in the course of a
closed material procedure, it became abundantly clear that it was quite
unnecessary for us to have done so.
LORD REED JSC (dissenting)
131 This appeal has raised several points of constitutional importance.
The present judgment is concerned with the questions whether this court can
adopt a closed material procedure in a case of this nature, and, if so, whether
it ought to do so in this particular case. I agree with the judgments of Lord
Hope of Craighead DPSC and Lord Kerr of Tonaghmore JSC, and add some
observations only in view of the importance of these issues and the division
in the court.

G

The issue of principle

H

132 The !rst question raised is whether this court has the power,
when hearing an appeal relating to !nancial restrictions proceedings under
Part 6 of the Counter-Terrorism Act 2008 (##the 2008 Act""), to exclude
from the hearing the party challenging the Treasury"s exercise of its
powers, to consider a ##closed judgment"" which has not been disclosed to
that party, and to give a closed judgment, containing part or all of the
reasons for its decision, which is not disclosed to that party or to the
public. I was of the opinion, when the issue arose at the end of the !rst
day of the hearing, that the court has no such power. I remain of that
opinion.
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133 It is a fundamental principle of justice under the common law that a
party is entitled to the disclosure of all materials which may be taken into
account by the court when reaching a decision adverse to that party: see for
example In re D (Minors) (Adoption Reports: Con$dentiality) [1996] AC
593, 615, per Lord Mustill, and the other authorities cited in R (Roberts) v
Parole Board [2005] 2 AC 738, para 16, per Lord Bingham of Cornhill. That
principle can only be quali!ed or overridden by statute. It is also a basic
principle of justice that a party is entitled to be present during the hearing of
his case by the court (subject to a number of established exceptions, none of
which is germane to the present case), and to know the reasons for the
court"s decision.
134 Section 66 of the 2008 Act, read with section 73, makes special
provision for rules of court regulating the practice and procedure to be
followed in appeals relating to !nancial restrictions proceedings in the High
Court, the Court of Appeal and the Court of Session. Section 66(4) permits
such rules of court to make provision for a closed material procedure.
Section 67 imposes speci!c duties in relation to disclosure on persons
making rules of court in respect of those courts alone. The law relating to
public interest immunity is by implication disapplied. It is plain beyond
argument that Parliament did not apply those provisions to the court of last
resort. If Parliament had intended the same procedures to be applied in this
court, it would surely have said so.
135 The general powers conferred on this court by the Constitutional
Reform Act 2005 (##the 2005 Act"") are silent on the matter. It is argued
that they are to be construed as conferring the necessary powers, since the
court cannot decide an appeal in a case where a ##closed judgment"" has
been issued without knowing, and hearing argument upon, all the reasons
for the decisions of the courts below, and must therefore hear argument on
the closed judgment, necessarily in a hearing from which the party
challenging the Treasury"s exercise of its powers is excluded. There is
however a strong presumption that Parliament does not intend to interfere
with the exercise of fundamental rights. It will be understood as doing so
only if it does so expressly or by necessary implication: R v Secretary of
State for the Home Department, Ex p Pierson [1998] AC 539, 574, per
Lord Browne-Wilkinson; R v Secretary of State for the Home Department,
Ex p Simms [2000] 2 AC 115, 131, per Lord Ho›mann. The common law
rights of a party to an appeal to be present throughout the hearing of the
appeal, to see the material before the court, and to know the reasons for
the court"s decision of the appeal, are undoubtedly fundamental rights to
which that principle applies. The argument advanced on behalf of the
Treasury is directly contrary to that principle: reliance is placed on general
words to override a fundamental right. I !nd it particularly di–cult to
accept the argument against the background of the speci!c provision made
by Parliament in respect of other courts in the 2008 Act. In so far as the
argument seeks to rely on the Supreme Court Rules 2009 made under the
2005 Act, it begs the anterior question as to the e›ect of the 2005 Act
itself.
136 I accept of course, as a general proposition, that it is desirable that
an appellate court should be able to consider all the reasoning of the courts
below, and all the material which was before them. This court has not
however in the past found it either necessary or appropriate to consider
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closed judgments of the courts below: MT (Algeria) v Secretary of State for
the Home Department [2010] 2 AC 110, para 3. I do not in any event regard
these pragmatic considerations as conclusive.
137 It has to be borne in mind in the !rst place that it is a matter of
great importance that proceedings in the highest court in the land should be
conducted in accordance with the highest standards of justice: in particular,
that the court should sit in public, and that all parties should be equally
able to participate in the hearing. There is to my mind a very serious
question whether secret justice at this level is acceptable. It also has to be
borne in mind that there are other possible means of protecting national
security in court proceedings besides the adoption of a closed material
procedure, and that some of those means enable the court to sit in public
and the parties to attend the whole of the hearing. One possibility, where a
closed judgment has been issued by a lower court, is to determine the
appeal on the basis of the material which that court, exercising its
judgment, has set out in its open judgment. That was the procedure
followed in MT (Algeria). Another is to apply the law relating to public
interest immunity, as the House of Lords did in the past. Another is to
follow the approach adopted in a number of European courts, such as the
German courts, where the court can examine the material for itself, without
its being canvassed during the hearing. A comparative analysis might
disclose other possibilities. That is not to say that the alternatives to closed
material procedure are necessarily preferable: they may cause equal or
greater concern for other reasons. The point of these considerations,
however, is that there are choices to be made. Those choices are
appropriately made by Parliament after full consideration and debate.
They are too important to be left to judges.
138 The most serious di–culty with the Treasury"s argument, however,
is that for the court to conduct a closed hearing is contrary to a fundamental
principle of the common law, and therefore requires clear statutory
authority. Even interpreted as generously as possible, the 2005 Act cannot
in my opinion be said to provide clear authority.
Whether this court should have adopted a closed material procedure in the
present case
139 The second question raised is whether, given the view of the
majority of the court that it did possess such a power, that power should
have been exercised in the circumstances of the present case. I am
emphatically of the opinion that it should not. The Treasury"s argument,
which I have already summarised, was one which would apply in every case
in which a closed judgment had been given. In the present case, however,
Mitting J had properly indicated in his open judgment ([2010] Lloyd"s Rep
FC 504, paras 16 and 18) the two speci!c !ndings that he had made for
which his reasoning was set out in the closed judgment. Neither of those
!ndings was challenged before this court. Counsel for the Treasury"s
assertion that it was nevertheless necessary for this court to hear
submissions on the closed judgment, and for that purpose to sit in a closed
session, was unsupported by any speci!c reasons why such an exceptional
course should be adopted. No indication was given of the nature of the
closed material, contrary to the requirement that a summary should be
provided: Secretary of State for the Home Department v AF (No 3) [2010]
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2 AC 269. The plea that, if there was any possibility that the court might
otherwise allow the appeal, it ought to consider the closed judgment just in
case anything in it might alter the court"s view, falls far short of
demonstrating that a departure from the fundamental principle of open
justice was truly necessary.
140 When closed material procedure was !rst introduced in 1997, in
proceedings before the Special Immigration Appeals Commission, it was
said to be an exceptional measure justi!ed by national security concerns.
Having gained a foothold in the legal system, the procedure has spread
progressively, initially to other specialist tribunals, and then to the courts.
It has been used even where issues of national security are not involved (as,
for example, in R (Roberts) v Parole Board [2005] 2 AC 738). Now that its
use has been extended to proceedings before this court, it is of great
importance, if a degradation of standards of justice at the highest level is to
be avoided, that it should be resorted to only where it has been
convincingly demonstrated to be genuinely necessary in the interests of
justice.
LORD DYSON MR (dissenting in part)
141 I agree with Lord Neuberger of Abbotsbury PSC that, for the
reasons that he has given, this court has the power to adopt a closed material
procedure in an appeal under the Counter-Terrorism Act 2008.
142 For the reasons given by Lord Hope of Craighead DPSC, Lord Kerr
of Tonaghmore and Lord Reed JJSC, I did not favour exercising the power in
this case. In my view, the power should only be exercised where it has been
convincingly demonstrated that it is necessary to do so in the interests of
justice. I agree with what Lord Neuberger PSC says about this at para 69 of
his judgment.
143 The present case illustrates the danger of the court acceding too
readily to an assertion by a party that a closed session could make a
di›erence to the outcome of an appeal. That is what counsel for the
Treasury asserted on instructions in the present case. He was unable to say
more. As Lord Neuberger PSC says at para 64, the court ##strongly
suspected"" that nothing in the closed judgment would a›ect the outcome of
the appeal, but we ##could not be sure in the absence of seeing the closed
judgment and listening to submissions on it"". Our strong suspicions were
amply borne out. The closed judgment contained nothing that it could
reasonably have been thought would or might a›ect the outcome of the
appeal.
144 In my view, if the court strongly suspects that nothing in the closed
material is likely to a›ect the outcome of the appeal, it should not order a
closed hearing.
145 I remain of the view that the power should not have been
exercised in the present case. A bare plea for a closed hearing should not
su–ce. I agree with Lord Hope DPSC that convincing reasons should be
given as to why closed material should be looked at. Anything less is likely
to lead to closed hearings becoming routine. In my view, they should be
exceptional.
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Introduction
1 This appeal is about measures taken by HM Treasury to restrict access
to the United Kingdom"s !nancial markets by a major Iranian commercial
bank, Bank Mellat, on the account of its alleged connection with Iran"s
nuclear weapons and ballistic missile programmes.
2 The proliferation of nuclear weapons is an international issue of great
importance to the security of the United Kingdom and the international
community. For a number of years, Iran has had a major industrial
programme which the United Kingdom, along with the rest of the
international community, believes to be directed to the development of the
technical capability to produce nuclear weapons and to the improvement of
its ballistic missile capabilities. Between 2006 and 2008 the United Nations
Security Council adopted a number of resolutions under article 41 of the
United Nations Charter, which deals with threats to international peace and
security. Security Council Resolution 1737 (2006) called on Iran to suspend
various proliferation-sensitive nuclear activities, and called on states to take
measures to control the trade in certain critical materials, components,
equipment and services. Para 12 of this Resolution also required states to
freeze the assets in their national territory of a number of persons or
organisations identi!ed in Annex I as being involved in Iran"s nuclear and
ballistic missile programmes. Resolution 1747 (2007) extended these
provisions to a number of additional persons and organisations identi!ed in
Annex I to the new resolution. These included entities providing ancillary
services to Iran"s nuclear and armaments industries, among them two banks.
Security Council Resolution 1803 (2008) strengthened the measures
required by Resolutions 1737 and 1747. In relation to the provision of
banking and other !nancial services to support Iran"s weapons programmes,
the new resolution, at para 10, called on all states to
##exercise vigilance over the activities of !nancial institutions in their
territories with all banks domiciled in Iran, in particular with Bank Melli
and Bank Saderat, and their branches and subsidiaries abroad, in order to
avoid such activities contributing to the proliferation sensitive nuclear
activities, or to the development of nuclear weapon delivery systems . . .""
3 There are two principal legislative instruments available to the United
Kingdom government for the purpose of restricting the operations in the
United Kingdom of Iranian !nancial institutions associated with the
country"s nuclear and ballistic missiles programmes. The !rst, which is not
directly in point in these proceedings but is an important part of the
background, is the Iran (Financial Sanctions) Order 2007 (SI 2007/281).
This is an Order in Council made under section 1 of the United Nations Act
1946, which gives e›ect to the asset freeze provisions of Security Council
Resolutions 1737 and 1747. Article 6 of the Order freezes the assets in the
United Kingdom of the entities identi!ed in Annex I of those resolutions.
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4 The second, which is the instrument directly relevant to the present
appeal, is section 62 of the Counter-Terrorism Act 2008, which gives e›ect
to Schedule 7. Schedule 7 is not exclusively concerned with Iran or with
nuclear proliferation. It empowers the Treasury to make a direction by
statutory instrument in situations speci!ed in paragraph 1, involving three
categories of ##risk"" associated with a foreign country outside the European
Economic Area. The relevant categories of risk are those arising from
terrorist !nancing, money laundering and nuclear proliferation. The risk of
nuclear proliferation is dealt with in paragraph 1(4), which imposes a
statutory condition that
##the Treasury reasonably believe$that (a) the development or
production of nuclear, radiological, biological or chemical weapons in
the country, or (b) the doing in the country of anything that facilitates the
development or production of any such weapons, poses a signi!cant risk
to the national interests of the United Kingdom.""
5 If the conditions in paragraph 1 as to the existence of a relevant risk
are satis!ed, the Treasury may give a direction to one or more persons
##operating in the !nancial sector"" (essentially credit and !nancial
institutions) regulating their dealings with any ##designated person"".
A ##designated person"" includes any person carrying on business in or
resident or incorporated in the foreign country in question: see
paragraph 9(1). The direction may require the !nancial institutions to
whom it is addressed to exercise an enhanced customer due diligence so as to
obtain information about the designated person and those of its activities
which contribute to the risk: paragraph 10. It may require enhanced
monitoring (paragraph 11) or systematic reporting (paragraph 12) to the
same end. But the most draconian provision is paragraph 13, which
provides that the direction may require those to whom it is addressed ##not to
enter into or continue to participate in . . . any transaction or business
relationship with a designated person"". Under paragraph 16(4), any
direction made in the exercise of these powers expires a year after it is made.
A direction made under Schedule 7 must be contained in an order: see
paragraph 14(1). By section 96, any order under the Act must be made by
statutory instrument.
6 It will be apparent that for designated persons with a substantial
business in the United Kingdom, especially if they are banks, the exercise of
the power conferred by paragraph 13 will have extremely serious and
possibly irreversible consequences. The Act provides three relevant
safeguards against the unwarranted use of this power. First, under
Schedule 7, paragraph 14(2), if the direction contains requirements of a kind
mentioned in paragraph 13 of Schedule 7 (limiting or ceasing business with a
designated person) it must be laid before Parliament after being made and
unless approved by a–rmative resolution within 28 days will cease to have
e›ect at the end of that period. Second, Schedule 7, paragraph 9(6) provides
that the requirements imposed by a direction must be proportionate having
regard, in the case within paragraph 1(4) to the risk referred to in that
paragraph. This means the risk to the national interests of the United
Kingdom presented by the development of nuclear weapons, radiological,
biological or chemical weapons in the foreign country. Third, section 63 of
the Act provides a special procedure by which a person a›ected by any
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##decision"" of the Treasury, including a decision under Schedule 7, may apply
to the High Court to set it aside, applying the principles applicable on an
application for judicial review.
7 On 9 October 2009 the Treasury made an order, the Financial
Restrictions (Iran) Order 2009, which came into force three days later on
12 October. It was made under Schedule 7, paragraph 13 of the Act and
required all persons operating in the !nancial sector not to enter into or to
continue to participate in any transaction or business relationship with Bank
Mellat or any of its branches or with a shipping line called IRISL. The
direction was laid before Parliament on 12 October 2009. It was approved
by the Delegated Legislation Committee of the House of Commons on
28 October and by the Grand Committee of the House of Lords on
2 November.
8 Under Schedule 7, paragraph 16(4), the direction expired
automatically after a year, on 8 October 2010. By that time it had been
e›ectively superseded by the extension to Bank Mellat of a general asset
freeze under EU legislation, which occurred on 26 July 2010. On 29 January
2013, however, the application of the EU measures to Bank Mellat was
annulled by the General Court, primarily on the ground of the insu–ciency
of the stated reasons for it. This decision is currently under appeal to the
Court of Justice of the European Union and is suspended pending that
appeal. Subject to that, there are no restrictions on Bank Mellat"s business
currently in force.
9 The object of the direction, as the Treasury acknowledges, was to shut
the Bank out of the UK !nancial sector, and that has been its e›ect. Before
the direction, the bank had a substantial international business, much of it
international trade !nance transacted through London. In the year to
March 2009, it issued letters of credit with an aggregate value of about
US$11bn, of which about a quarter represents letters of credit in respect of
business transacted through the United Kingdom. The bank"s own estimate
of its revenue losses is about US$25m a year. In addition, the bank has been
prevented from drawing on 183m euros of call and time deposits with its
part-owned subsidiary in London. Important banking relationships have
been lost to other banks. The judge found that since the direction, the bank
has been unable to make pro!table use of the goodwill which it had
established in the United Kingdom, which was a ##possession"" for the
purpose of article 1 of the First Protocol to the European Convention on
Human Rights. He held that ##on any view the e›ect has been substantial,
and su–ces to require all of the bank"s challenges to the Order to be
addressed and determined"". This much is not in dispute.
The present proceedings
10 On 20 November 2009, Bank Mellat (##the Bank"") applied in the
High Court under section 63 of the Counter-Terrorism Act 2008 to have the
direction set aside on grounds which fall under two heads. In the courts
below, these were called the procedural and the substantive grounds. The
procedural ground is that the Treasury failed to give the Bank an
opportunity to make representations before making the order. The Bank
had no express statutory right to such an opportunity, but it contends that
such an opportunity was required at common law and by article 6 of, and
article 1 of the First Protocol to the European Convention for the Protection
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of Human Rights and Fundamental Freedoms. The substantive grounds are
that the decision was irrational, disproportionate and discriminatory, that
the Treasury failed to give adequate reasons for making it, and that their
reasons were vitiated by irrelevant considerations or mistakes of fact. In the
High Court, Mitting J dismissed the Bank"s application under both heads.
The Court of Appeal (Maurice Kay, Elias and Pitchford LJJ) [2012] QB 101
dismissed the appeal, unanimously in the case of the substantive grounds, by
a majority (Elias LJ dissenting) in the case of the procedural ground.
The Treasury#s reasons
11 Bank Mellat is the only Iranian bank to have been designated under
Schedule 7 of the Act. It is, however, only part of the Iranian banking sector.
According to a sta› report of the International Monetary Fund put before us
by the Treasury, Iran has a comparatively large banking sector. It comprises
26 banks, including eight large general commercial banks, four of which are
publicly owned and the other four (among them Bank Mellat) relatively
recently privatised. The Treasury"s evidence is that it is di–cult for Iranian
banks to access the United Kingdom"s !nancial markets directly, because
few banks in the United Kingdom are willing to deal with them or hold
correspondent accounts for them in view of the risks involved. It is easier for
Iranian banks to do business in the United Kingdom through UK
incorporated subsidiaries, which do not present the same risks for their
counterparties. Five of the eight general commercial banks in Iran have
wholly or partly owned subsidiaries in the United Kingdom. They are Bank
Mellat, Bank Melli, Bank Sepah, Bank Saderat and Bank Tejarat. Of these,
Bank Melli, Bank Sepah and Bank Saderat had wholly owned banking
subsidiaries in the United Kingdom. Bank Mellat and Bank Tejarat had a
jointly owned banking subsidiary, Persia International Bank plc (##PIB""),
through which they transacted most if not all of their United Kingdom
business. At the time of the Treasury direction, some of the Iranian banks
with banking subsidiaries in the United Kingdom were restricted under other
legislation. Bank Sepah and its UK subsidiary Bank Sepah International plc
were included in Annex I to Security Council Resolution 1747, and were
accordingly covered by the asset freeze imposed under the Iran (Financial
Sanctions) Order 2007 (SI 2007/281). Bank Melli and its UK subsidiary
Bank Melli plc were subject to a similar asset freeze under EU legislation.
On 27 July 2010, some time after the direction relating to Bank Mellat was
made, the EU asset freeze was extended to Bank Mellat and PIB as well as to
Bank Saderat and its UK subsidiary Bank Saderat plc which had previously
been subject to reporting obligations only. At the same time the EU asset
freeze was extended to three other Iranian banks which did not have UK
branches or subsidiaries. That left, among banks with a UK presence, only
Bank Tejarat, which was !nally brought within the EU asset freeze on
24 January 2012.
12 It is abundantly clear from statements made to Parliament when the
direction was laid before it that the reason for singling out Bank Mellat from
other Iranian banks was that it had been identi!ed as having assisted Iran"s
weapons programmes by providing banking and !nancial services to entities
involved with them. The explanatory memorandum which accompanied
the direction explained it as follows:
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##These restrictions are being imposed in respect of these entities
because of their provision of services for Iran"s ballistic missile and
nuclear programmes. It is considered that a direction to cease business
with these entities will contribute to addressing the risk to the UK
national interests posed by Iran"s proliferation activities.""
This was expanded in a written ministerial statement. After explaining why
the Treasury considered that the Iranian nuclear programme posed
signi!cant risks for the national interests of the United Kingdom, the
document continued:
##We cannot and will not ignore speci!c activities undertaken by
Iranian companies which we know to be facilitating activity identi!ed by
the UN as being of concern, particularly where such activities have the
potential to a›ect the UK" s interests.
##Of the particular entities in question . . . Bank Mellat has provided
banking services to a UN listed organisation connected to Iran"s
proliferation sensitive activities, and been involved in transactions related
to !nancing Iran"s nuclear and ballistic missile programme.
##The direction to cease business will therefore reduce the risk of the
UK !nancial sector being used, unknowingly or otherwise, to facilitate
Iran"s proliferation sensitive activities.""
In response to a request from the Bank"s solicitors for further information
about the contents of this statement, the Treasury wrote on 27 October
2009:
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##Iran"s nuclear and ballistic missile programmes clearly require
!nancing mechanisms to underpin them, and access to the international
banking system remains essential for transactions with foreign suppliers.
As set out in the written ministerial statement Bank Mellat has provided
banking services to a UN listed organisation connected to Iran"s
proliferation sensitive activities, and been involved in transactions related
to !nancing Iran"s nuclear and ballistic missile programme. The direction
prevents Bank Mellat from conducting transactions or business
relationships with persons operating in the UK !nancial sector and
therefore restricts the !nancing mechanisms available to entities involved
in lran"s nuclear programme and its missile programme. It also protects
the UK !nancial sector from being unknowingly implicated in !nancing
Iran"s nuclear programme through transactions with Bank Mellat.""
Finally, on 17 December 2009, the Exchequer Secretary to the Treasury
answered a number of questions relating to the order in the House of
Commons. She said:
##The !rst question was on how the Government assess the impact on
Iran"s proliferation activities. International !nance services underpin the
actions of Bank Mellat and IRISL. Restricting their access to UK !nancial
services will lock them out of a key !nancial centre, which will make their
contribution to Iran"s nuclear programme more di–cult. Obviously, our
action applies to the UK. The Hon Member for Fareham used the word
#sanction", but the order is not a sanction on Iran, but a direction for
!nancial institutions in the UK.""
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And later in the same debate:

A

##The restriction targets Bank Mellat and IRISL transactions. Other
Iranian banks are not subject to the restrictions. As long as all !nancial
sanctions and relevant risk warnings are complied with, alternative banks
may be used, otherwise an application for a licence of exemption may be
made to the Treasury.""
13 In response to Bank Mellat"s proceedings, Mr James Robertson, a
senior civil servant at the Treasury, made a witness statement which in its
original form was dated 18 December 2009.
His statement was
subsequently re-served with additional material, after Mitting J had required
the Treasury to disclose certain material which they had initially sought to
rely on as closed material. In his statement, Mr Robertson provided some of
the detail behind the general allegations in the written ministerial statement
about Bank Mellat"s dealings with a ##UN listed organisation connected to
Iran"s proliferation sensitive activities"", and the ##transactions related to
!nancing Iran"s nuclear and ballistic missile programme"". It came down
to three points:
(1) The ##UN listed organisation"" was Novin Energy Company, which had
been identi!ed in Annex I of Resolution 1747 as a company which ##operates
within AEOI and has transferred funds on behalf of AEOI to entities
associated with Iran"s nuclear programme"". AEOI is the Atomic Energy
Organisation of Iran. It is an umbrella organisation concerned with the
co-ordination of the programme. It is listed in Annex I of Resolution 1737.
Mr Robertson"s evidence was that Bank Mellat had ##serviced and
maintained AEOI accounts mainly through AEOI"s !nancial conduit Novin
Energy.""
(2) Bank Mellat was said to have provided banking services to senior
o–cials of Iran"s ##Aerospace Industries Organisation"" (or ##AIO""), including
a Mr Taghizadeh and a Mr Esbati. AIO is not an organisation listed in the
Annexes to the Security Council resolutions, but it is the parent of four
entities which are listed. Mr Robertson alleged that ##senior AIO o–cials
concerned with Iran"s ballistic missile programme"", by inference including
Mr Taghizadeh and Mr Esbati, had in 2007 and 2008 ##used Bank Mellat
services to conduct business with companies associated with Iranian
procurement attempts"".
(3) Between autumn 2007 and spring 2009 the bank had a banking
relationship with a company called Doostan International, which was said
to be an intermediary company that had in the past been used by subsidiary
organisations of AIO listed in the Security Council resolutions, and which
was linked to Iran"s nuclear programme.
14 In addition, Mr Robertson said that the Treasury had been
in%uenced by two wider considerations not directly related to Bank Mellat"s
alleged role in providing banking services to entities involved in Iran"s
weapons programmes. One was that it might encourage the United
Kingdom !nancial sector to wind down business with Iran more generally.
The other was that it would increase pressure on the Iranian Government to
comply with its international obligations, by restricting the !nancial services
available to it for procuring material required for its weapons programmes.
In this context, Mr Robertson said that it was important to note that
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although Bank Mellat had been privatised, the government of Iran still
directly controlled 20% of its shares and indirectly controlled another 60%.
15 In his open judgment [2010] Lloyd"s Rep FC 504 Mitting J made the
following !ndings, which represent at best a very partial acceptance of the
Treasury"s case on the facts:
(1) Bank Mellat ##has in place a mechanism, which it operates
conscientiously, to ensure that it does not provide banking services to
Security Council designated entities and individuals"". This !nding re%ected
the bank"s evidence, which described its due diligence procedures.
(2) Novin Energy Company was a ##!nancial conduit"" for AEOI and did
facilitate Iran"s nuclear weapons programme. But once it was designated in
Security Council Resolution 1747, the bank ran down and eventually
terminated its relationship with it.
(3) Doostan International had played a part in the Iranian nuclear
weapons programme. The bank holds accounts for Doostan and for its
managing director Mr Shabani, but the bank had investigated the position in
good faith and found nothing unusual or suspicious. Mitting J considered
that the position with regard to Doostan ##does not greatly matter"".
(4) Mitting J was not satis!ed on the information available to him that the
bank had provided banking services to the two individuals said to be senior
o–cials of the AIO. Their names are very common in Iran and it had not
proved possible to identify them in the bank"s records.
(5) Bank Mellat is not controlled by the Iranian Government, which
exercises voting rights only in respect of the 20% of the shares which it owns.
None the less some pressure would be brought to bear on the Iranian
Government by the direction.
16 In substance, therefore, Mitting J found that while the Bank had
provided banking services to two entities, Novin and Doostan, which were
involved in the Iranian nuclear weapons and ballistic missiles programmes,
this had happened without their knowledge and in spite of their
conscientiously operated procedures to avoid doing so. The judge
nevertheless dismissed the Bank"s substantive grounds of application
because these very facts demonstrated the ##risk that is, in any event, obvious:
that, however careful the Bank may be, the Bank"s facilities are open to use
by entities participating in Iran"s nuclear weapons programme."" The judge
put the point in this way at para 16:
##The Treasury"s case is not that the bank has knowingly assisted
Security Council designated entities after designation, or even that it has
knowingly assisted entities liable to be designated, but which have not yet
been, by providing banking facilities to them, but that it has the capacity
to do so, has in one instance done so and is likely to do so in the future.
The fundamental justi!cation for the Order is that, even as an unknowing
and unwilling actor, the bank is, by reason of its international reach, well
placed to assist entities to facilitate the development of nuclear weapons,
by providing them with banking facilities, in particular trade !nance.
Concealment of the true nature of imported goods paid for by a letter of
credit is straight forward: all that an issuing bank sees are documents. On
presentation of compliant documents describing innocent goods, the
bank must pay, whatever the nature of the goods in fact imported. Access
to the international !nancial system is, as the Financial Action Task Force
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reported on 18 June 2008, essential for what it describes as
#proliferators". I accept Mr Robertson"s conclusion, in para 57 of his
statement, that Iran"s banking system provides many of the !nancial
services which underpin procurement of the raw materials and
components needed for its nuclear and ballistic missile programmes.""
17 In addition to his open judgment, Mitting J delivered a closed
judgment, which we have read. It contains nothing which alters or
supplements the !ndings in his open judgment in any respect relevant to the
present appeal.
18 The judge"s !ndings of fact were not challenged before the Court of
Appeal, which endorsed his conclusions about them.
The Bank#s substantive grounds
19 The Bank now accepts, at least for the purpose of this litigation, that
the statutory prerequisites in Schedule 1, paragraph 1 of the Act for the
making of the direction were satis!ed. In other words, the Treasury
reasonably believed that Iran"s nuclear and ballistic missiles programmes
posed a signi!cant risk to the national interests of the United Kingdom. But
that is not enough to justify the order. This is because unlike the Iran
(Financial Sanctions) Order 2007, a Schedule 7 direction is not a sanctions
regime. Its purpose is directly to restrict the availability of !nancial services
which contribute to the relevant risk. Directions made under it are essentially
preventative and remedial rather than punitive or deterrent. Thus Schedule 7
applies in the same way to the risk of terrorist !nancing and moneylaundering associated with a foreign country as it does to the risk of nuclear
proliferation. All of the speci!c directions for which Schedule 7 provides are
addressed to the particular risks whose existence has given rise to the
direction. They require things to be done by the !nancial institutions to
whom they are addressed with a view to directly restricting the contribution
which the designated person may make to that risk, whether it be by gathering
or reporting of information relating to its activities or, as in the present case,
by wholly ceasing business dealings with him. Critically, paragraph 9(6) of
Schedule 7 posits a functional relationship between the conduct which may
be required by the direction and the particular risk which justi!ed the making
of it in the !rst place. It follows that the essential question raised by the
Bank"s substantive objections to the direction is whether the interruption of
commercial dealings with Bank Mellat in the United Kingdom"s !nancial
markets bore some rational and proportionate relationship to the statutory
purpose of hindering the pursuit by Iran of its weapons programmes.
20 The requirements of rationality and proportionality, as applied to
decisions engaging the human rights of applicants, inevitably overlap. The
classic formulation of the test is to be found in the advice of the Privy
Council, delivered by Lord Clyde, in de Freitas v Permanent Secretary of
Ministry of Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69, 80.
But this decision, although it was a milestone in the development of the law,
is now more important for the way in which it has been adapted and applied
in the subsequent case law, notably R (Daly) v Secretary of State for the
Home Department [2001] 2 AC 532 (in particular the speech of Lord Steyn),
R v Shayler [2003] 1 AC 247, paras 57—59 (Lord Hope of Craighead),
Huang v Secretary of State for the Home Department [2007] 2 AC 167,

A

B

C

D

E

F

G

H

' 2014 The Incorporated Council of Law Reporting for England and Wales

AB 1172

771

[2014] AC
A

B

C

D

E

F

G

H

Bank Mellat v HM Treasury (No 2) (SC(E))
(SC(E))
Lord Sumption JSC

para 19 (Lord Bingham of Cornhill) and R (Aguilar Quila) v Secretary of
State for the Home Department [2012] 1 AC 621, para 45. Their e›ect can
be su–ciently summarised for present purposes by saying that the question
depends on an exacting analysis of the factual case advanced in defence of
the measure, in order to determine (i) whether its objective is su–ciently
important to justify the limitation of a fundamental right; (ii) whether it is
rationally connected to the objective; (iii) whether a less intrusive measure
could have been used; and (iv) whether, having regard to these matters and
to the severity of the consequences, a fair balance has been struck between
the rights of the individual and the interests of the community. These four
requirements are logically separate, but in practice they inevitably overlap
because the same facts are likely to be relevant to more than one of them.
Before us, the only issue about them concerned (iii), since it was suggested
that a measure would be disproportionate if any more limited measure was
capable of achieving the objective. For my part, I agree with the view
expressed in this case by Maurice Kay LJ that this debate is sterile in the
normal case where the e›ectiveness of the measure and the degree of
interference are not absolute values but questions of degree, inversely related
to each other. The question is whether a less intrusive measure could have
been used without unacceptably compromising the objective. Lord
Reed JSC, whose judgment I have had the advantage of seeing in draft, takes
a di›erent view on the application of the test, but there is nothing in his
formulation of the concept of proportionality (see his paras 68—76) which
I would disagree with.
21 None of this means that the court is to take over the function of the
decision-maker, least of all in a case like this one. As Maurice Kay LJ
observed in the Court of Appeal, this case lies in the area of foreign policy
and national security which would once have been regarded as unsuitable
for judicial scrutiny. The measures have been opened up to judicial scrutiny
by the express terms of the Act because they may engage the rights of
designated persons or others under the European Convention on Human
Rights. Even so, any assessment of the rationality and proportionality of a
Schedule 7 direction must recognise that the nature of the issue requires the
Treasury to be allowed a large margin of judgment. It is di–cult to think of a
public interest as important as nuclear non-proliferation. The potential
consequences of nuclear proliferation are quite serious enough to justify a
precautionary approach. In addition, the question whether some measure is
apt to limit the risk posed for the national interest by nuclear proliferation in
a foreign country, depends on an experienced judgment of the international
implications of a wide range of information, some of which may be secret.
This is pre-eminently a matter for the executive. For my part, I wholly
endorse the view of Lord Reed JSC that ##the making of government and
legislative policy cannot be turned into a judicial process"".
22 None the less there are, as it seems to me, two serious di–culties
about the conclusion which both Mitting J and the Court of Appeal reached
in the present case. The !rst is that it does not explain, let alone justify, the
singling out of Bank Mellat, if as both courts below agreed the problem is a
general problem of international banking. The second is that the
justi!cation for the directive which they have found was not the one which
ministers advanced when laying the direction before Parliament, and was in
some respects inconsistent with it.
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23 As I have pointed out, by reference to the various statements of
Treasury ministers, the justi!cation for the measure which was given to
Parliament was that there was a particular problem about Bank Mellat
which did not apply to the generality of Iranian banks. As the Exchequer
Secretary pointed out on 17 December 2009, the direction was a targeted
measure which did not apply to transactions with other banks. That must
mean, and would certainly have conveyed to Parliament, either (i) that Bank
Mellat was knowingly collaborating in transactions related to the Iranian
programmes, or at least turning a blind eye to them, or else (ii) that Bank
Mellat, even on the footing that it was acting in good faith had unacceptably
low standards of customer due diligence, which made it especially liable to
let through such transactions. The existence of special problems at Bank
Mellat was also a substantial part of the justi!cation put forward in the more
detailed explanation given in Mr Robertson in his witness statement.
Unfortunately, it was the part which the judge did not accept. The judge has
found that Bank Mellat had a conscientiously applied policy of not
providing banking facilities and banking services to entities identi!ed in the
United Nations list as being connected to the Iranian weapons programmes.
He has found that it wound down and then terminated its relationship with
Novin once it had been added to the list, and that an investigation into
Doostan had thrown up nothing unusual or suspicious. When (after the
hearing before Mitting J) Doostan was added to the list of entities connected
with the Iranian weapons programmes by the United Nations Security
Council, the relationship with them was terminated as it had been in Novin"s
case. The judge made no !nding about the inadequacy of Bank Mellat"s
controls. Neither the Treasury ministers when justifying the measure to
Parliament nor Mr Robertson when explaining it to the court suggested that
they were particularly lax. Mr Robertson did say that in general Iranian
standards of due diligence were low. This, he said, made them vulnerable to
being used to channel illicit !nance, and meant that UK !nancial institutions
dealing with them could not assume that they would necessarily have
procedures in place to screen out transactions of concern. Mr Robertson did
not, however, suggest that Bank Mellat was especially de!cient in this
respect and the judge"s !nding about their procedures suggests that they
were satisfactory, at any rate in relation to the weapons programmes.
Against this background, the emphasis of the Treasury"s argument
underwent a radical shift after the order was challenged towards a
justi!cation based on the risk that Bank Mellat might be the ##unwitting and
unwilling"" channel by which the entities directly involved in the Iranian
weapons programmes !nanced their importation of materials, services and
equipment.
24 Mitting J and the Court of Appeal accepted this argument. They
considered that the justi!cation for the directive was to be found not in any
problem speci!c to Bank Mellat but in the general problem for the banking
industry of preventing their facilities from being used for purposes
connected with the Iranian weapons programmes. As the judge pointed out,
concealment of the true nature of the imported goods paid for by letters of
credit is straightforward. ##However careful a bank may be,"" he said, ##the
bank"s facilities are open to use by entities participating in Iran"s nuclear
weapons programme."" For this reason, he thought that the direction
represented the only ##reasonably practicable means of ensuring reliably that
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the facilities of an Iranian bank with international reach will not be used for
the purpose of facilitating the development of nuclear weapons by Iran.""
However, the direction made no attempt to prevent every Iranian bank with
an international reach from facilitating Iran"s weapons programmes, but
only one of them. Indeed, by emphasising that it remained open to
international traders to use other banks, the Exchequer Secretary apparently
invited them to use instead channels of trade !nance many, perhaps all of
which would be a›ected by precisely the same inherent problems as Bank
Mellat.
25 A measure may respond to a real problem but nevertheless be
irrational or disproportionate by reason of its being discriminatory in some
respect that is incapable of objective justi!cation. The classic illustration is
A v Secretary of State for the Home Department [2005] 2 AC 68, another
case in which the executive was entitled to a wide margin of judgment for
reasons very similar to those which I have acknowledged apply in the present
case. The House of Lords was concerned with a derogation from the
Convention permitting the detention of non-nationals whose presence in the
United Kingdom was considered by the Home Secretary to be a risk to
national security and who could not be deported. The House held that this
was not a proportionate response to the terrorist threat which provoked it:
see in particular paras 31, 43—44 (Lord Bingham of Cornhill), 132 (Lord
Hope of Craighead), 228 (Baroness Hale of Richmond). No one disputed
that the executive had been entitled to regard the applicants as a threat to
national security. Plainly, therefore, the legislation in question contributed
something to the statutory purpose of protecting the United Kingdom
against terrorism, if only by keeping some potential terrorists in prison. It
was nevertheless disproportionate, principally because it applied only to
foreign nationals. That was relevant for two reasons. One was that the
distinction was arbitrary, because the threat posed by comparable UK
nationals, to whom the legislation did not apply, was qualitatively similar,
although quantitatively smaller. The other was that it substantially reduced
the contribution which the legislation could make to the control of
terrorism, and made it di–cult to suggest that the measure was necessary.
This was because if (as the committee assumed) the threat from UK nationals
could be adequately addressed without depriving them of their liberty, no
reason was shown why the same should not be true of foreign nationals. As
Lord Hope put it at para 132, ##the distinction . . . raises an issue of
discrimination . . . But, as the distinction is irrational, it goes to the heart of
the issue about proportionality also"".
26 Every case turns on its own facts, and analogies with other decided
cases can be misleading. The suppression of terrorism and the prevention of
nuclear proliferation are comparable public interests, but the individual
right to liberty engaged in A v Secretary of State for the Home Department
can fairly be regarded as the most fundamental of all human rights other
than the right to life and limb. The right to the peaceful enjoyment of
business assets protected by article 1 of the First Protocol, is not in the same
category of human values. But the principle is not fundamentally di›erent.
27 I would not go so far as to say that the Schedule 7 direction in this
case had no rational connection with the objective of frustrating as far as
possible Iran"s weapons programmes. On the footing that a precautionary
approach is justi!ed, the elimination of any Iranian bank from the United
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Kingdom"s !nancial markets may well have added something to Iran"s
practical problem in !nancing transactions associated with those
programmes, just as the incarceration of some potential terrorists under
Part IV of the Anti-terrorism, Crime and Security Act 2001 may have made
some di›erence to the reduction of terrorism. But I think that the distinction
between Bank Mellat and other Iranian banks which was at the heart of the
case put to Parliament by ministers was an arbitrary and irrational
distinction and that the measure as a whole was disproportionate. This is
because once it is found that the problem is not speci!c to Bank Mellat but
an inherent risk of banking, the risk posed by Bank Mellat"s access to those
markets is no di›erent from that posed by the access which comparable
banks continued to enjoy. Moreover, the discriminatory character of the
direction must drastically reduce its e›ectiveness as a means of impeding the
Iranian weapons programmes. As the Exchequer Secretary herself pointed
out, ##as long as all !nancial sanctions and relevant risk warnings are
complied with, alternative banks may be used"". Nothing in the Treasury"s
case explains why we should accept that it is necessary to eliminate Bank
Mellat"s business in London in order to achieve the objective of the statute, if
the same objective can be su–ciently achieved in the case of comparable
banks by requiring them to observe !nancial sanctions and relevant risk
warnings. It may well be that other Iranian banks have not been found to
number among their clients entities involved in Iran"s nuclear and ballistic
missile programmes. But it follows from the fact that this is a problem
inherent in the conduct of international banking business that they are as
likely to do so as Bank Mellat. The direction was irrational in its incidence
and disproportionate to any contribution which it could rationally be
expected to make to its objective. I conclude that that it was unlawful.
The Bank#s procedural grounds
28 I also consider that the Bank is entitled to succeed on the ground that
it received no notice of the Treasury"s intention to make the direction, and
therefore had no opportunity to make representations.
29 The duty to give advance notice and an opportunity to be heard to a
person against whom a draconian statutory power is to be exercised is one of
the oldest principles of what would now be called public law. In Cooper v
Wandsworth Board of Works (1863) 14 CBNS 180, the defendant local
authority exercised without warning a statutory power to demolish any
building erected without complying with certain preconditions laid down by
the Act. ##I apprehend"", said Willes J at p 190,
##that a tribunal which is by law invested with power to a›ect the
property of one Her Majesty"s subjects is bound to give such subject an
opportunity of being heard before it proceeds: and that that rule is of
universal application, and founded upon the plainest principles of
justice.""
30 In R v Secretary of State for the Home Department, Ex p Doody
[1994] 1 AC 531, 560, Lord Mustill, with the agreement of the rest of the
committee of the House of Lords, summarised the case law as follows:
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##My Lords, I think it unnecessary to refer by name or to quote from,
any of the often-cited authorities in which the courts have explained what
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is essentially an intuitive judgment. They are far too well known. From
them, I derive that (1) where an Act of Parliament confers an
administrative power there is a presumption that it will be exercised in a
manner which is fair in all the circumstances. (2) The standards of
fairness are not immutable. They may change with the passage of time,
both in the general and in their application to decisions of a particular
type. (3) The principles of fairness are not to be applied by rote
identically in every situation. What fairness demands is dependent on the
context of the decision, and this is to be taken into account in all its
aspects. (4) An essential feature of the context is the statute which creates
the discretion, as regards both its language and the shape of the legal and
administrative system within which the decision is taken. (5) Fairness will
very often require that a person who may be adversely a›ected by the
decision will have an opportunity to make representations on his own
behalf either before the decision is taken with a view to producing a
favourable result; or after it is taken, with a view to procuring its
modi!cation; or both. (6) Since the person a›ected usually cannot make
worthwhile representations without knowing what factors may weigh
against his interests fairness will very often require that he is informed of
the gist of the case which he has to answer.""
31 It follows that, unless the statute deals with the point, the question
whether there is a duty of prior consultation cannot be answered in wholly
general terms. It depends on the particular circumstances in which each
directive is made. Some directives that might be made under Schedule 7 to
the Act could not reasonably give rise to an obligation on the Treasury"s part
to consult the targeted entity, for example because there was a real problem
about the implicit or explicit disclosure of secret intelligence or because prior
consultation might frustrate the object of the directive by enabling the
targeted entity to evade its operation, notably in a case involving moneylaundering or terrorism. In this case, the Treasury has raised only two
practical di–culties about consulting the Bank in advance of the direction.
The !rst was the di–culty raised by Mr Robertson that
##it would not have been appropriate to have noti!ed Bank Mellat of
the Treasury"s intention to make the direction contained in the
2009 Order before 12 October 2009, because this would have provided it
with the opportunity to rearrange business relationships or transactions
with the UK !nancial sector to ensure (for example) that they were
indirect and so not caught by the prohibitions.""
The judge rejected this, pointing out that the Bank could just as easily do that
after the direction as before. That conclusion, which seems inescapable, has
not been challenged on appeal. The second practical di–culty was raised by
way of submission in the Court of Appeal and dealt with in the judgment of
Maurice Kay LJ, who thought that it had ##some force"". This was the
supposed practical di–culty of permitting representations in a situation
where there is closed material. I have to say that for my part I am not
impressed by this di–culty. In justifying the direction in the course of these
proceedings, the Treasury disclosed the gist of the closed material including
the provision of banking facilities to Novin and Doostan and their alleged
provision to Mr Taghizadeh and Mr Esbati. I cannot see why they should
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have had any greater di–culty in disclosing before the making of the
direction the material that they were quite properly required to disclose
afterwards.
32 In my opinion, unless the Act expressly or impliedly excluded any
relevant duty of consultation, it is obvious that fairness in this case required
that Bank Mellat should have had an opportunity to make representations
before the direction was made. In the !rst place, although in point of form
directed to other !nancial institutions in the United Kingdom, this was in
fact a targeted measure directed at two speci!c companies, Bank Mellat and
IRISL. It deprived Bank Mellat of the e›ective use of the goodwill of their
English business and of the free disposal of substantial deposits in London.
It had, and was intended to have, a serious e›ect on their business, which
might well be irreversible at any rate for a considerable period of time.
Secondly, it came into e›ect almost immediately. The direction was made on
a Friday and came into force at 10.30 a m on the following Monday. It had
e›ect for up to 28 days before being approved by Parliament. Third, for the
reasons which I have given, there were no practical di–culties in the way of
an e›ective consultation exercise. While the courts will not usually require
decision-makers to consult substantial categories of people liable to be
a›ected by a proposed measure, the number of people to be consulted in this
case was just one, Bank Mellat, and possibly also IRISL depending on the
circumstances of their case. I cannot agree with the view of Maurice Kay LJ
that it might have been di–cult to deny the same advance consultation to the
generality of !nancial institutions in the United Kingdom, who were
required to cease dealings with Bank Mellat. They were the addressees of
the direction, but not its targets. Their interests were not engaged in the
same way or to the same extent as Bank Mellat"s. Fourth, the direction was
not based on general policy considerations, but on speci!c factual
allegations of a kind plainly capable of being refuted, being for the most part
within the special knowledge of the Bank. For these reasons, I think that
consultation was required as a matter of fairness. But the principle which
required it is more than a principle of fairness. It is also a principle of good
administration. The Treasury made some signi!cant factual mistakes in the
course of deciding whether to make the direction, and subsequently in
justifying it to Parliament. They believed that Bank Mellat was controlled
by the Iranian state, which it was not. They were aware of a number of cases
in which Bank Mellat had provided banking services to entities involved in
the Iranian weapons programmes, but did not know the circumstances,
which became apparent only when the Bank began these proceedings and
served their evidence. The quality of the decision-making processes at every
stage would have been higher if the Treasury had had the opportunity before
making the direction to consider the facts which Mitting J ultimately found.
33 In these circumstances, the only ground on which it could be said
that the Treasury was not obliged to consult Bank Mellat in advance, was
that such a duty, although it would otherwise have arisen at common law in
the particular circumstances of this case, was excluded by the Act in cases
such as the present one. It was certainly not expressly excluded. But the
submission is that it was impliedly excluded on two overlapping grounds:
(i) that the statutory right of recourse to the courts after the making of the
direction, which is provided by section 63 of the 2008 Act, is enough to
satisfy any duty of fairness, or at least must have been intended by
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Parliament to be enough; and (ii) that consultation is not in law required
before the making of subordinate legislation, especially when it is subject to
the a–rmative resolution procedure. Mitting J and the majority of the Court
of Appeal rejected the Bank"s procedural case on both grounds.
34 I shall deal !rst with the implications of the statutory right of
recourse to the courts.
35 The duty of fairness governing the exercise of a statutory power is a
limitation on the discretion of the decision-maker which is implied into the
statute. But the fact that the statute makes some provision for the procedure
to be followed before or after the exercise of a statutory power does not of
itself impliedly exclude either the duty of fairness in general or the duty of
prior consultation in particular, where they would otherwise arise. As
Byles J observed in Cooper v Wandsworth Board of Works 14 CBNS 180,
194, ##the justice of the common law will supply the omission of the
legislature."" In Lloyd v McMahon [1987] AC 625, 702—703, Lord Bridge of
Harwich regarded it as
##well established that when a statute has conferred on any body the
power to make decisions a›ecting individuals, the courts will not only
require the procedure prescribed by the statute to be followed, but will
readily imply so much and no more to be introduced by way of additional
procedural safeguards as will ensure the attainment of fairness.""
Like Lord Bingham in R (West) v Parole Board [2005] 1 WLR 350, para 29,
I !nd it hard to envisage cases in which the maximum expressio unius
exclusio alterius could su–ce to exclude so basic a right as that of fairness.
36 It does not of course follow that a duty of prior consultation will
arise in every case. The basic principle was stated by Lord Reid 40 years ago
in Wiseman v Borneman [1971] AC 297, 308, in terms which are consistent
with the ordinary rules for the construction of statutes and remain good law:
##Natural justice requires that the procedure before any tribunal which
is acting judicially shall be fair in all the circumstances, and I would be
sorry to see this fundamental general principle degenerate into a series of
hard-and-fast rules. For a long time the courts have, without objection
from Parliament, supplemented procedure laid down in legislation where
they have found that to be necessary for this purpose. But before this
unusual kind of power is exercised it must be clear that the statutory
procedure is insu–cient to achieve justice and that to require additional
steps would not frustrate the apparent purpose of the legislation."" Cf
Lord Morris of Borth-y-Gest, at p 309B—C.
37 Leaving aside, for a moment, the fact that the direction was required
to be made by statutory instrument subject to parliamentary approval, it is
not in my view implicit in section 63 that the right of recourse to the courts is
the sole guarantee of fairness. Nor is it implicit that what the common law
would otherwise require to achieve fairness is excluded. I say this for three
reasons. The !rst is that section 63 largely reproduces the rights which a
person a›ected by the direction would have anyway. It confers on him the
right to apply to the High Court for an adjudication based on the principles
of judicial review, and on the court such powers as could be made on judicial
review. The only di›erence which section 63 makes is that permission is not
required for such an application. The express provision of a right of
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recourse to the courts is essentially a peg on which to hang the various
procedural provisions in sections 66—72. It would I think be surprising if the
mere fact that the right of persons a›ected to apply for judicial review had
been superseded by a statutory application with substantially the same
ambit, were to make all the di›erence to the content of the Treasury"s
common law duty of fairness. Whatever else Parliament may have intended
by enacting section 63, it cannot in my view have intended to reduce the
procedural rights of those a›ected by the Treasury"s orders. Second, the
statutory right of recourse will not be su–cient to achieve fairness in every
case and is certainly not enough to achieve it in cases like this one, falling
under Schedule 7, paragraph 13. This is because a direction may take e›ect,
as it did in this case, immediately or almost immediately and, subject to
parliamentary scrutiny, will remain in e›ect unless and until it is set aside by
the court. An application under section 63 is likely to require evidence on
both sides. With the best will in the world it is unlikely to be determined in
less than three months and may take considerably longer even without
allowing for appeals. In this case, some seven months elapsed before
Mitting J gave judgment. This may not matter much in the case of a
direction to exercise heightened customer due diligence or to monitor or
report. But it matters a great deal when the direction is in the draconian
terms permitted by paragraph 13. A direction to !nancial institutions to
cease business with a designated person is apt to achieve serious and
immediate damage while it remains in e›ect, extending well beyond
transactions related to nuclear proliferation. Even if it is set aside, the
impact on the designated person"s goodwill may be substantial and in some
cases irreversible. In some cases, where the decision impugned infringed the
applicants" Convention rights, damages will be recoverable after the event.
Claims for damages are, however, far from straightforward, and loss can be
di–cult to prove to the standard which the courts have traditionally
required. Third, the recognition of a duty of prior consultation would not
frustrate the purpose of the statutory scheme, nor would it cut across its
practical operation. Schedule 7 directions made in circumstances like these
are not the kind of directions whose e›ectiveness depends on the ability to
strike without warning. As the judge pointed out, the kind of avoiding
action which a designated person might be minded to take could equally be
taken after the direction had been made.
38 I turn, therefore, to the implications of the fact that the direction is
required to be made in subordinate legislation, subject to parliamentary
approval.
39 The Treasury submit that the legislative form of a Schedule 7
direction takes it out of the area in which the courts can imply a duty of
fairness or prior consultation. This is self-evident in the case of primary
legislation. There is not yet a statute into which such a duty of consultation
can be implied. Parliament is not in any event required to be fair. Even if a
legitimate expectation has been created, the courts cannot, consistently with
the constitutional function of Parliament, control the right of a minister, in
his capacity as a member of Parliament, to introduce a bill in either house:
R (Wheeler) v O–ce of the Prime Minister [2008] EWHC 1409 (Admin) at
[49]; R (UNISON) v Secretary of State for Health [2010] EWHC 2655
(Admin).
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40 The position in relation to secondary legislation is necessarily
di›erent, because a statutory instrument is made under powers conferred by
statute. These powers are accordingly subject to whatever express or
implied limitations or conditions can be derived from the parent Act as a
matter of construction. In R v Electricity Comrs Ex p London Electricity
Joint Committee Co (1920) Ltd [1924] 1 KB 171, 208, Atkin LJ observed at
a very early stage in the development of public law that he knew of
##no authority which compels me to hold that a proceeding cannot be a
judicial proceeding subject to prohibition or certiorari because it is
subject to con!rmation or approval, even where the approval has to be
that of the Houses of Parliament.""
It has sometimes been suggested that this applies only where the ground of
objection to a statutory instrument is that it is wholly outside the power
conferred by the Act. This was the view expressed by Lord Jauncey and
a–rmed by the Inner House in Edinburgh District Council v Secretary of
State for Scotland 1985 SC 261. He considered that where Parliament had
reserved the right to consider the merits (as opposed to the vires) of a
statutory instrument, it was not open to the courts to review their rationality
or their procedural fairness.
41 I do not think that this distinction is sustainable. In F Ho›mann-La
Roche & Co AG v Secretary of State for Trade and Industry [1975] AC 295,
the applicants objected to a statutory instrument under the Monopolies and
Mergers Act 1965 regulating the prices of their medicines, which had been
approved by Parliament under the a–rmative resolution procedure. The
relevant power was to make orders giving e›ect to a report of the
Monopolies Commission, which the applicants alleged was vitiated by a
failure to observe the rules of natural justice. The issue was about the
availability of an injunction enforcing the order in circumstances where the
Secretary of State was not prepared to give an undertaking in damages.
Moreover, it is fair to say that the applicants" case was that the
Commission"s report was invalid for procedural reasons, and therefore that
there was no report on which the Secretary of State could found any power
to make the order. But Lord Diplock considered the status of the order
generally, at p 365:
##in constitutional law a clear distinction can be drawn between an Act
of Parliament and subordinate legislation, even though the latter is
contained in an order made by statutory instrument approved by
resolutions of both Houses of Parliament. Despite this indication that the
majority of members of both Houses of the contemporary Parliament
regard the order as being for the common weal, I entertain no doubt that
the courts have jurisdiction to declare it to be invalid if they are satis!ed
that in making it the Minister who did so acted outwith the legislative
powers conferred upon him by the previous Act of Parliament under
which the order purported to be made, and this is so whether the order is
ultra vires by reason of its contents (patent defects) or by reason of defects
in the procedure followed prior to its being made (latent defects).""
42 In R (Asif Javed) v Secretary of State for the Home Department
(AIRE Centre intervening) [2002] QB 129, the Court of Appeal held that it
was entitled to review the rationality of a minister"s exercise of a statutory
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power to designate Pakistan by order as a country in which there was ##in
general no serious risk of persecution"", notwithstanding that the order had
been laid before Parliament in draft under the a–rmative resolution
procedure and the position in Pakistan to some extent discussed. Lord
Phillips of Worth Matravers MR, echoing the language of Atkin LJ, said at
para 51 that there was no ##principle of law which circumscribes the extent to
which the court can review an order that has been approved by both Houses
of Parliament under the a–rmative resolution procedure"". The order was
declared to be unlawful.
43 These statements seem to me to be correct in principle. If a statutory
power to make delegated legislation is subject to limitations, the question
whether those limitations have been observed goes to the lawfulness of the
exercise of the power. It is therefore reviewable by the courts. In principle,
this applies as much to an implied limitation as to an express one, and as
much to a limitation on the manner in which the power may be exercised as
it does to a limitation on the matters which are within the scope of the
power. The reason why this does not intrude on the constitutional primacy
of Parliament is not simply that delegated legislation, however approved,
does not have the status of primary legislation. It is that a statutory
instrument is the instrument of the minister (or other decision-maker) who is
empowered by the enabling Act to make it. The fact that it requires the
approval of Parliament does not alter that. The focus of the court is
therefore on his decision to make it, and not on Parliament"s decision to
approve it. If that is true (as I think it is) as a matter of general principle, it is
particularly true of the statutory judicial review for which section 63 of the
Counter-Terrorism Act 2008 provides. Under section 63(5) the application
is to set aside a ##decision of the Treasury"". The relevant decision of the
Treasury is the decision under Schedule 7, paragraph 1 to ##give a direction"".
If the court sets aside that decision, it is then required by section 63(5) to
quash the resulting order.
44 Where the courts have declined to review the procedural fairness of
statutory orders on the ground that they have been subject to parliamentary
scrutiny, they have not generally done so on the ground that parliamentary
scrutiny excludes the duty of fairness in general or the duty of prior
consultation in particular. These decisions have generally been justi!ed by
reference to three closely related concepts which for my part I would not
wish to challenge or undermine in any way. First, when a statutory
instrument has been reviewed by Parliament, respect for Parliament"s
constitutional function calls for considerable caution before the courts will
hold it to be unlawful on some ground (such as irrationality) which is within
the ambit of Parliament"s review. This applies with special force to
legislative instruments founded on considerations of general policy. Second,
there is a very signi!cant di›erence between statutory instruments which
alter or supplement the operation of the Act generally, and those which are
targeted at particular persons. The courts originally developed the implied
duty to consult those a›ected by the exercise of statutory powers and receive
their representations as a tool for limiting the arbitrary exercise of statutory
powers for oppressive objects, normally involving the invasion of the
property or personal rights of identi!able persons. Cooper v Wandsworth
Board of Works 14 CBNS 180 was a case of this kind, and when Willes J,
at p 190, described the duty to give the subject an opportunity to be heard as
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a rule of ##universal application"", he was clearly thinking of this kind of case.
Otherwise the proposition would be far too wide. While the principle is not
necessarily con!ned to such cases, they remain the core of it. By
comparison, the courts have been reluctant to impose a duty of fairness or
consultation on general legislative orders which impact on the population at
large or substantial parts of it, in the absence of a legitimate expectation,
generally based on a promise or established practice. Third, a court may
conclude in the case of some statutory powers that parliamentary review
was enough to satisfy the requirement of fairness, or that in the
circumstances Parliament must have intended that it should be. It is
particularly likely to take this view where the measure impugned is a general
legislative measure. The reason is that when we speak of a duty of fairness,
we are speaking not of the substantive fairness of the measure itself but of
the fairness of the procedure by which it was adopted. Parliamentary
scrutiny of general legislative measures made by ministers under statutory
powers will often be enough to satisfy any requirement of procedural
fairness. The same does not necessarily apply to targeted measures against
individuals.
45 These considerations lie behind the judgments in the Court of Appeal
in R (BAPIO Action Ltd) v Secretary of State for the Home Department
[2007] EWCA Civ 1139, which both Mitting J and Maurice Kay LJ in the
Court of Appeal placed at the forefront of their reasoning. BAPIO was a
judicial review of the decision of the Home Secretary to amend the
Immigration Rules without prior consultation so as to abolish permit-free
training for doctors without a right of abode in the United Kingdom. There
were transitional provisions for those who had already begun their training
under the old rules, which protected almost all those who might have
claimed to have a legitimate expectation based on the old rules. Sedley LJ,
who delivered the leading judgment, began by referring to a dictum of Lord
Scarman in R v Secretary of State for the Environment,
Ex p Nottinghamshire County Council [1986] AC 240. This was a judicial
review of the Secretary of State"s assessment of the proper level of
expenditure by a local authority. It was a classic issue of general policy,
involving decisions about the use of resources and the level of taxation,
potentially a›ecting every householder in Britain, and quite obviously
exceptionally di–cult to challenge on rationality grounds. Lord Scarman
said, at p 250, in a passage that is not always quoted in full:
##To sum it up, the levels of public expenditure and the incidence and
distribution of taxation are matters for Parliament, and, within
Parliament, especially for the House of Commons . . . if a statute, as in
this case, requires the House of Commons to approve a minister"s
decision before he can lawfully enforce it, and if the action proposed
complies with the terms of the statute . . . it is not for the judges to say
that the action has such unreasonable consequences that the guidance
upon which the action is based and of which the House of Commons had
notice was perverse and must be set aside. For that is a question of policy
for the minister and the Commons, unless there has been bad faith or
misconduct by the minister. Where Parliament has legislated that the
action to be taken by the Secretary of State must, before it is taken, be
approved by the House of Commons, it is no part of the judges" role to
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declare that the action proposed is unfair, unless it constitutes an abuse of
power in the sense which I have explained . . .""

A

Sedley LJ rightly pointed out in BAPIO that this reasoning was
##predicated on the inapt nature of the subject matter$public
!nance$for judicial scrutiny, not on a quasi-immunity from judicial
review of delegated legislation or rules which have been laid before
Parliament.""

B

He pointed out that there was no such immunity, and that the Immigration
Rules would be reviewable for want of power to make them or for
irrationality. Turning to the question whether they were reviewable for
procedural unfairness he said this, at para 43:
##The real obstacle which I think stands in the appellants" way is the
di–culty of propounding a principle which reconciles fairness to an
adversely a›ected class with the principles of public administration that
are also part of the common law. These are not based on administrative
convenience or potential embarrassment. They arise from the separation
of powers and the entitlement of executive government to formulate and
reformulate policy, albeit subject to such constraints as the law places on
the process and the product. One set of such constraints in modern public
law are the doctrines of legitimate expectation, both procedural and
substantive.""
I agree with this in the cases to which Sedley LJ was referring, namely those
in which delegated legislation was an expression of legislative policy. I think
that it represents a more nuanced and accurate statement of the law than the
more hard-edged formulations of Maurice Kay and Rimer LJJ in the same
case.
46 The present case, however, is entirely di›erent. In point of form, a
statutory instrument embodying a Schedule 7 direction is legislation. But, as
Megarry J observed in Bates v Lord Hailsham of St Marylebone [1972]
1 WLR 1373, 1378 the fact that an order takes the form of a statutory
instrument is not decisive: ##what is important is not its form but its nature,
which is plainly legislative"". The Treasury direction designating Bank
Mellat under Schedule 7, paragraph 13, was not legislative in nature. There
is a di›erence between the sovereign"s legislation and his commands. The
one speaks generally and impersonally, the other speci!cally and to
nominate persons. As David Hume pointed out in his Treatise of Human
Nature (Book III, Part ii, sec 2—6),
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##all civil laws are general, and regard alone some essential
circumstances of the case, without taking into consideration the
characters, situations, and connexions of the person concerned.""
The Treasury direction in this case was a command. The relevant legislation
and the whole legislative policy on which it was based, were contained in the
Act itself. The direction, although made by statutory instrument, involved
the application of a discretionary legislative power to Bank Mellat and
IRISL and nothing else. It was as good an example as one could !nd of a
measure targeted against identi!able individuals. Moreover, as I have
pointed out in dealing with the Bank"s substantive complaints, it singled out
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Bank Mellat from other Iranian banks on account of the Bank"s conduct or,
in Hume"s words, its ##characteristics, situations and connexions"". It
directly a›ected the Bank"s property and business assets. If the direction had
not been required to be made by statutory instrument, there would have
been every reason in the absence of any practical di–culties to say that the
Treasury had a duty to give prior notice to the Bank and to hear what they
had to say. In a case like this, is the position any di›erent because a
statutory instrument was involved? I think not. That was simply the form
which the speci!c application of this particular legislation was required to
take.
47 With a measure such as this one, targeted against ##designated
persons"", it is not possible to say that procedural fairness is su–ciently
guaranteed by parliamentary scrutiny or to suppose that Parliament in
enacting the Counter-Terrorism Act 2008 ever thought it was. The
justi!cation for the direction depends on the particular character and
conduct of the designated person, about which Parliament cannot have the
same plenitude of information as it is assumed to have about matters of
general legislative policy. Many of the essential facts about the particular
target will be peculiarly within the designated person"s knowledge, and
even those known to the Treasury will not necessarily be publicly
disclosed.
48 In some cases, the procedure might be regarded as fair even in the
case of a targeted measure, and even if the target did not have an opportunity
to be heard before the order was made, if he was in a position to make
e›ective representations in the course of the passage of the a–rmative
resolutions through Parliament. But this was hardly a realistic alternative to
prior consultation in the present case. In the !rst place, the Bank was not in
a position to defend itself against the Treasury"s allegation that they had had
dealings with entities involved in the Iranian weapons programmes until the
Treasury identi!ed the entities that they were referring to. They did not
identify them in the course of justifying the order in Parliament. They were
!rst identi!ed in correspondence with the Bank"s solicitors on 3 December
2009, after the present proceedings had been begun and a month after the
parliamentary processes were complete. Second, unlike other statutory
instruments made under the Counter-Terrorism Act, an order giving e›ect to
a Schedule 7 direction is not laid before Parliament in draft before taking
e›ect. It may and in this case did take e›ect on being made and was capable
of continuing in e›ect for up to 28 days in advance of an a–rmative
resolution. This is quite long enough to achieve substantial damage to the
interests of the designated person. Third, Schedule 7, paragraph 14(5),
expressly excludes the application of the hybrid instrument procedure to
such an order. The hybrid instrument procedure is a procedure under the
standing orders of the House of Lords which applies to certain instruments
directly a›ecting private or local interests in a manner di›erent from other
persons or interests in the same category. Its e›ect is to allow the House to
receive petitions from parties a›ected. The result is to exclude any right
which a designated person might otherwise have had to make
representations by petition as part of the formal parliamentary process. In
my view, these factors underline the value and the importance in the interests
of fairness of the Treasury giving the Bank an opportunity to be heard before
the order was made.
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49 I conclude that the Treasury"s direction designating Bank Mellat was
unlawful for want of prior notice to them or any procedure enabling them to
be heard in advance of the order being made. This makes it unnecessary to
consider the more di–cult question whether a duty of prior consultation
arose by virtue of article 6 of the European Convention on Human Rights or
article 1 of the First Protocol.

A

Conclusion
50 I would allow the appeal, set aside the decision of the Treasury to
make the direction and quash the order giving e›ect to it.

B

LORD REED JSC (dissenting)
Introduction
51 These proceedings are brought by Bank Mellat under section 63(2)
of the Counter-Terrorism Act 2008 (##the 2008 Act""). In terms of
section 63(1)(c), the section applies to any decision of the Treasury in
connection with the exercise of any of their functions under Schedule 7 to
the 2008 Act. Section 63(3) provides that in determining whether the
decision should be set aside the court is to apply the principles applicable on
an application for judicial review. In terms of section 63(5), if the court sets
aside the decision of the Treasury to make an order under Schedule 7, it must
quash the order.
52 Bank Mellat seeks to have a decision of the Treasury to make an
order under Schedule 7 set aside, and the order quashed. Bank Mellat relies
on a number of common law grounds of judicial review, including
procedural unfairness and unreasonableness, and maintains that the order
is also ultra vires since it fails to comply with paragraph 9(6) of Schedule 7,
which stipulates that the requirements imposed by a direction under that
schedule must be proportionate. Bank Mellat further contends that the
making of the order was in any event unlawful by virtue of section 6 of the
Human Rights Act 1998. The latter contention is based on the argument
that there has been a breach of the procedural standards imposed by
article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms and article 1 of the First Protocol to the Convention
(##A1P1""), and in addition that the order constitutes a disproportionate
interference with Bank Mellat"s enjoyment of its possessions, contrary to
A1P1.

C

Procedural fairness
53 In relation to the issues of procedural fairness arising under the
common law, there is much in Lord Sumption JSC"s judgment with which
I respectfully agree. In particular, I agree that the fact that the decision
challenged in these proceedings concerned the giving of a direction in the
form of a statutory instrument, which had to be approved by Parliament
within 28 days in order to remain in force, does not in itself necessarily
exclude the application of common law standards of procedural fairness.
I also agree that there is no fundamental distinction in principle between the
jurisdiction of the court to review the legality of a statutory instrument on
procedural and other grounds: see in particular F Ho›mann-La Roche & Co
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AG v Secretary of State for Trade and Industry [1975] AC 295, 365, per
Lord Diplock.
54 I also agree with Lord Sumption JSC that the reason why a statutory
instrument lies within the scope of the courts" supervisory jurisdiction,
whereas an Act of Parliament does not, is that the making of a statutory
instrument is an act of the executive, exercising limited powers. This point
was explained by Donaldson MR in R v Her Majesty#s Treasury,
Ex p Smedley [1985] QB 657, 666—667:
##Furthermore, whilst Parliament is entirely independent of the courts
in its freedom to enact whatever legislation it sees !t, legislation by Order
in Council, statutory instrument or other subordinate means is in a quite
di›erent category, not being parliamentary legislation. This subordinate
legislation is subject to some degree of judicial control in the sense that it
is within the province and authority of the courts to hold that particular
examples are not authorised by statute, or, as the case may be by the
common law, and so are without legal force or e›ect.""
A similar explanation was given by Lord Phillips of Worth Matravers MR in
R (Asif Javed) v Secretary of State for the Home Department (AIRE Centre
intervening) [2002] QB 129, para 33. Since the executive is acting under
powers conferred by Parliament when it makes a statutory instrument, it can
only act within the scope of those powers as determined by the courts. The
subject matter of the court"s supervision is the lawfulness of the decision
taken by the executive: there is no question of judicial supervision of the
exercise by Parliament of its power to approve the instrument or to withhold
its approval. That distinction is re%ected in section 63 of the 2008 Act,
which, as I have mentioned, permits an application to be made to set aside
the decision of the Treasury. If the court sets aside that decision, it then
quashes the resulting order, but it does not review anything done by
Parliament.
55 Where I part company with Lord Sumption JSC and the majority of
the court is in relation to the application of the common law principles of
procedural fairness in the context of Schedule 7 to the 2008 Act. In relation
to that matter, I agree with the judgment of Lord Hope of Craighead DPSC,
and wish to make only a few additional observations in view of the
implications of the contrary approach. I also agree with Lord Hope DPSC"s
judgment in relation to the issues of procedural fairness arising under the
Human Rights Act.
56 Lord Hope DPSC has described the provisions of Part 4 of
Schedule 7 to the 2008 Act. Parliament has laid down in those provisions a
detailed scheme for the making of orders such as the order with which this
appeal is concerned. That scheme contains no provision entitling the person
designated in the order to be given a hearing before the order is made by the
Treasury or approved by Parliament. The absence of such provision does not
in itself automatically entail that Parliament intended that there should be no
such entitlement, but in the context of such detailed procedural provisions it
is a pointer towards such an intention: if Parliament had intended that there
should be consultation prior to the making of an order, one would expect
that also to have been speci!ed in the provisions. The inference that
Parliament did not intend that there should be such an entitlement derives
support from a number of other considerations.
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57 First, it is readily understandable that no such entitlement should be
provided, given the subject matter and the context in which the decisionmaking function is exercised. Part 1 of Schedule 7 lays down in paragraph 1
the conditions which must be met in relation to a country before the
Treasury may give a direction under that schedule. Put shortly, they are that
the Financial Action Task Force (##FATF"": an inter-governmental body
founded by the G7 countries which sets standards for controls to prevent
money-laundering and the !nancing of terrorism) has advised that measures
should be taken in relation to the country because of the risk of terrorist
!nancing or money laundering activities being carried on there or by its
government or persons resident or incorporated there (paragraph 1(2)), or
the Treasury reasonably believe that there is such a risk (paragraph 1(3)), or
the Treasury reasonably believe that the development or production of
nuclear, radiological, biological or chemical weapons in the country poses a
signi!cant risk to the national interests of the United Kingdom:
paragraph 1(4). In the present case, it is paragraph 1(4) which is relevant.
Given the nature of those conditions, prior consultation with the persons
who may be a›ected by a direction, including for example the persons
believed to be involved in terrorism, is liable to be inappropriate or
impossible: it may, for example, be excluded by a need for action to be
taken urgently in the national interest. That factor is re%ected in the
provision for the order to have e›ect in advance of parliamentary approval:
paragraph 14(2)(b).
58 The scope for meaningful representations by the designated person is
also liable to be limited by the impossibility of disclosing, other than in
broad outline, the basis on which the conditions laid down in paragraphs
1(3) or (4) are considered to be satis!ed. That factor is re%ected in the
provisions of sections 66 to 68 in respect of proceedings under section 63,
which allow for closed material procedure. Parliament has made no
provision for any analogous procedure before the order has been made or
approved.
59 In some circumstances, prior consultation could in addition reduce
the practical e›ectiveness of the requirements imposed under paragraph 13
of Schedule 7, by a›ording the designated person an opportunity to take
avoidance action. This risk is discounted by Lord Sumption JSC, as it was by
Mitting J, but I am less con!dent that it can be entirely disregarded. Part of
Bank Mellat"s complaint in the present case, for example, is that the e›ect of
the order was to freeze accounts held by it with its UK subsidiary, in which
assets of e183m were deposited. Court orders which have the e›ect of
freezing assets are generally granted on an ex parte basis, precisely because
they are liable to be ine›ective if prior notice is given.
60 Lord Sumption JSC"s response to these points is that whether there is
a duty of consultation depends on the particular circumstances in which a
direction is made. I can see, in principle, that since the requirements of
fairness vary from case to case, the need for a particular procedural step can
in principle be assessed on a case by case basis. The problem with applying
that approach to a statutory scheme however is that it can make it di–cult in
practice for decision-makers (and individuals a›ected by decisions) to
predict what is required by way of procedure in particular cases. In a
context in which vital national interests are engaged, such as that in which
the powers under Schedule 7 have to be exercised, it is of great importance
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that the Treasury should be in no doubt as to what is required. Lord
Sumption JSC addresses that point by distinguishing between targeted and
other measures. That distinction draws attention to a factor of undoubted
importance, but it is not the only factor relevant to an assessment of what
fairness requires: as Lord Sumption JSC acknowledges, other matters, such
as the risk of disclosing intelligence material or jeopardising the e›ectiveness
of the measure, are also relevant. I do not consider that Parliament is likely
to have intended that the Treasury should have to undertake such an
uncertain assessment of what fairness might require in each individual case
before they could act, particularly when it would do so at the risk of judicial
review (prior to the making of the order) if their conclusion, for example as
to the extent of necessary disclosure, were to be challenged. In practice, that
approach would leave the Treasury in an impossible position. As Taylor LJ
observed in R v Birmingham City Council, Ex p Ferrero Ltd [1993] 1 All ER
530, 542, when rejecting a similar argument in relation to consumer
protection legislation, if the supposed duty to consult were to depend on the
facts and urgency of each case, enforcement authorities would be faced with
a serious dilemma.
61 The direction in paragraph 14(5) that the order is not to proceed in
Parliament as a hybrid instrument seems to me, in agreement with Lord
Hope DPSC, to be a further indication of Parliament"s intention, since, as
Lord Hope DPSC has explained, the practical e›ect of that direction is to
exclude the potential application of procedures under which the designated
person can participate in the parliamentary proceedings. I appreciate that
the parliamentary procedure is distinct from the antecedent procedure under
which the order is made. It nevertheless appears to me to have some bearing
on the point in issue, in that, if it was intended that the designated person
should be entitled to participate in the procedure leading to the making of
the order, it would make little sense to enact a provision speci!cally
preventing him from participating in the procedure leading to its approval
by Parliament.
62 Finally, the provisions of sections 63 and 65—68 create a statutory
procedure under which any person a›ected by a decision taken by the
Treasury under Schedule 7 is entitled as of right to apply to the courts to
have that decision set aside. Those provisions give such persons greater
rights than those enjoyed by the ordinary applicant for judicial review
(except in Scotland), in so far as the ordinary applicant has to apply for
permission to make such an application. The provisions indicate that
Parliament intended to ensure judicial protection of the interests of such
persons after the decision had been made.
63 In these circumstances, it appears to me that Parliament has by
implication excluded any duty to consult the designated person or to allow
an opportunity for representations to be submitted before the order is made.
There is therefore no room for the application of common law requirements
of procedural fairness. No doubt, as Lord Sumption JSC points out, a
procedure involving consultation could contribute to good administration
by making additional information available to the Treasury. It is however
apparent that Parliament has given priority to other competing
considerations. It is not the function of the courts to re-write the scheme
intended by Parliament.
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The substantive grounds of challenge
64 I also have the misfortune to di›er from the majority of the court in
relation to the substantive grounds on which the decision is challenged. I set
out the reasons for my dissent more fully than I might otherwise have done
in view of the importance of the issues, and the fact that my conclusion on
this aspect of the case was also reached by all the judges of the lower courts.
The relevant legal principles
65 I am largely in agreement with Lord Sumption JSC as to the relevant
legal principles: other than in relation to the ratio of A v Secretary of State
for the Home Department [2005] 2 AC 68, and the issue discussed in
paras 123—124, we di›er only in relation to the application of the law to the
facts. I wish !rst however to consider two issues which appear to me to be
important and which a›ect the structure of the analysis to be carried out.
66 The !rst issue, which caused di–culty in the courts below and
remains in dispute before this court, is what the principle of proportionality
involves: in particular, whether it is aptly expressed in the well known
dictum of Lord Clyde in de Freitas v Permanent Secretary of Ministry of
Agriculture, Fisheries, Land and Housing [1999] 1 AC 69, 80. It is evident
from the di–culties experienced by the lower courts in the present case, and
from the di›ering approaches which they adopted, that some clari!cation is
desirable.
67 The second issue concerns the meaning of paragraph 9(6) of
Schedule 7 to the 2008 Act. This issue also caused di–culty in the courts
below and was in dispute before this court. The provision stipulates that the
requirements imposed by a direction under Schedule 7 must be
proportionate having regard to the advice received from the FATF under
paragraph 1(2) of Schedule 7 or, as the case may be, the risk mentioned in
paragraph 1(3) or (4) to the national interests of the United Kingdom. The
question is whether the requirement imposed by paragraph 9(6) is the same
as the principle of proportionality as understood in the context of
Convention rights. The latter principle is of course relevant to the question
whether the decision of the Treasury was incompatible with A1P1 and
therefore unlawful by virtue of section 6(1) of the Human Rights Act 1998.
The concept of proportionality
68 The idea that proportionality is an aspect of justice can be traced
back via Aquinas to the Nicomachean Ethics and beyond. The development
of the concept in modern times as a standard in public law derives from the
Enlightenment, when the relationship between citizens and their rulers came
to be considered in a new way, re%ected in the concepts of the social contract
and of natural rights. As Blackstone wrote in his Commentaries on the Laws
of England, 9th ed (1783), vol 1, p 125, the concept of civil liberty comprises
##natural liberty so far restrained by human laws (and not farther) as is
necessary and expedient for the general advantage of the public"". The idea
that the state should limit natural rights only to the minimum extent
necessary developed in Germany into a public law standard known as
Verh&ltnism&§igkeit, or proportionality. From its origins in German
administrative law, where it forms the basis of a rigorously structured
analysis of the validity of legislative and administrative acts, the concept of
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proportionality came to be adopted in the case law of the European Court of
Justice and the European Court of Human Rights. From the latter, it
migrated to Canada, where it has received a particularly careful and
in%uential analysis, and from Canada it spread to a number of other
common law jurisdictions.
69 Proportionality has become one of the general principles of EU law,
and appears in article 5(4) of the EU Treaty. The test is expressed in more
compressed and general terms than in German or Canadian law, and the
relevant jurisprudence is not always clear, at least to a reader from a
common law tradition. In R v Minister for Agriculture, Fisheries and Food,
Ex p Fedesa (Case C-331/88) [1990] ECR I-4023, the European Court of
Justice stated, at para 13:
##The court has consistently held that the principle of proportionality is
one of the general principles of Community law. By virtue of that
principle, the lawfulness of the prohibition of an economic activity is
subject to the condition that the prohibitory measures are appropriate
and necessary in order to achieve the objectives legitimately pursued by
the legislation in question; when there is a choice between several
appropriate measures recourse must be had to the least onerous, and the
disadvantages caused must not be disproportionate to the aims pursued.""
The intensity with which the test is applied$that is to say, the degree of
weight or respect given to the assessment of the primary decisionmaker$depends on the context.
70 As I have mentioned, proportionality is also a concept applied by the
European Court of Human Rights. As the court has often stated, inherent in
the whole of the Convention is a search for a fair balance between the
demands of the general interest of the community and the requirements of
the protection of the individual"s fundamental rights: see e g Sporrong &
L%nnroth v Sweden (1982) 5 EHRR 35, para 69. The court has described its
approach to striking such a balance in di›erent ways in di›erent contexts,
and in practice often approaches the matter in a relatively broad-brush way.
In cases concerned with A1P1, for example, the court has often asked
whether the person concerned had to bear an individual and excessive
burden: see e g James v United Kingdom (1986) 8 EHRR 123, para 50. The
intensity of review varies considerably according to the right in issue and the
context in which the question arises. Unsurprisingly, given that it is an
international court, its approach to proportionality does not correspond
precisely to the various approaches adopted in contracting states.
71 An assessment of proportionality inevitably involves a value
judgment at the stage at which a balance has to be struck between the
importance of the objective pursued and the value of the right intruded
upon. The principle does not however entitle the courts simply to substitute
their own assessment for that of the decision-maker. As I have noted, the
intensity of review under EU law and the Convention varies according to the
nature of the right at stake and the context in which the interference occurs.
Those are not however the only relevant factors. One important factor in
relation to the Convention is that the Strasbourg court recognises that it may
be less well placed than a national court to decide whether an appropriate
balance has been struck in the particular national context. For that reason,
in the Convention case law the principle of proportionality is indissolubly
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linked to the concept of the margin of appreciation. That concept does not
apply in the same way at the national level, where the degree of restraint
practised by courts in applying the principle of proportionality, and the
extent to which they will respect the judgment of the primary decision
maker, will depend on the context, and will in part re%ect national traditions
and institutional culture. For these reasons, the approach adopted to
proportionality at the national level cannot simply mirror that of the
Strasbourg court.
72 The approach to proportionality adopted in our domestic case law
under the Human Rights Act 1998 has not generally mirrored that of the
Strasbourg court. In accordance with the analytical approach to legal
reasoning characteristic of the common law, a more clearly structured
approach has generally been adopted, derived from case law under
Commonwealth constitutions and Bills of Rights, including in particular the
Canadian Charter of Fundamental Rights and Freedoms of 1982. The threelimb test set out by Lord Clyde in de Freitas v Permanent Secretary of
Ministry of Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69, 80
has been in%uential:
##whether: (i) the legislative objective is su–ciently important to justify
limiting a fundamental right; (ii) the measures designed to meet the
legislative objective are rationally connected to it; and (iii) the means used
to impair the right or freedom are no more than is necessary to
accomplish the objective.""
de Freitas was a Privy Council case concerned with fundamental rights under
the constitution of Antigua and Barbuda, and the dictum drew on South
African, Canadian and Zimbabwean authority. The three criteria have
however an a–nity to those formulated by the Strasbourg court in cases
concerned with the requirement under articles 8—11 that an interference
with the protected right should be necessary in a democratic society
(e g Jersild v Denmark (1994) 19 EHRR 1, para 31), provided the third limb
of the test is understood as permitting the primary decision-maker an area
within which its judgment will be respected.
73 The de Freitas formulation has been applied by the House of Lords
and the Supreme Court as a test of proportionality in a number of cases
under the Human Rights Act. It was however observed in Huang v Secretary
of State for the Home Department [2007] 2 AC 167, para 19 that the
formulation was derived from the judgment of Dickson CJ in R v Oakes
[1986] 1 SCR 103, and that a further element mentioned in that judgment
was the need to balance the interests of society with those of individuals and
groups. That, it was said, was an aspect which should never be overlooked
or discounted. That this aspect constituted a fourth criterion was noted by
Lord Wilson JSC, with whom Lord Phillips of Worth Matravers PSC and
Lord Clarke of Stone-cum-Ebony JSC agreed, in R (Aguilar Quila) v
Secretary of State for the Home Department [2012] 1 AC 621, para 45.
74 The judgment of Dickson CJ in Oakes provides the clearest and most
in%uential judicial analysis of proportionality within the common law
tradition of legal reasoning. Its attraction as a heuristic tool is that, by
breaking down an assessment of proportionality into distinct elements, it
can clarify di›erent aspects of such an assessment, and make value
judgments more explicit. The approach adopted in Oakes can be
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summarised by saying that it is necessary to determine (1) whether the
objective of the measure is su–ciently important to justify the limitation of a
protected right, (2) whether the measure is rationally connected to the
objective, (3) whether a less intrusive measure could have been used without
unacceptably compromising the achievement of the objective, and
(4) whether, balancing the severity of the measure"s e›ects on the rights of
the persons to whom it applies against the importance of the objective, to the
extent that the measure will contribute to its achievement, the former
outweighs the latter. The !rst three of these are the criteria listed by Lord
Clyde in de Freitas, and the fourth re%ects the additional observation made
in Huang. I have formulated the fourth criterion in greater detail than Lord
Sumption JSC, but there is no di›erence of substance. In essence, the
question at step four is whether the impact of the rights infringement is
disproportionate to the likely bene!t of the impugned measure.
75 In relation to the third of these criteria, Dickson CJ made clear in R v
Edwards Books and Art Ltd [1986] 2 SCR 713, 781—782 that the limitation
of the protected right must be one that ##it was reasonable for the legislature
to impose"", and that the courts were ##not called on to substitute judicial
opinions for legislative ones as to the place at which to draw a precise line"".
This approach is unavoidable, if there is to be any real prospect of a
limitation on rights being justi!ed: as Blackmun J once observed, a judge
would be unimaginative indeed if he could not come up with something a
little less drastic or a little less restrictive in almost any situation, and thereby
enable himself to vote to strike legislation down (Illinois State Board of
Elections v Socialist Workers Party (1979) 440 US 173, 188—189);
especially, one might add, if he is unaware of the relevant practicalities and
indi›erent to considerations of cost. To allow the legislature a margin of
appreciation is also essential if a federal system such as that of Canada, or a
devolved system such as that of the United Kingdom, is to work, since a strict
application of a ##least restrictive means"" test would allow only one
legislative response to an objective that involved limiting a protected right.
76 In relation to the fourth criterion, there is a meaningful distinction to
be drawn (as was explained by McLachlin CJ in Alberta v Hutterian
Brethren of Wilson Colony [2009] 2 SCR 567, para 76) between the
question whether a particular objective is in principle su–ciently important
to justify limiting a particular right (step one), and the question whether,
having determined that no less drastic means of achieving the objective are
available, the impact of the rights infringement is disproportionate to the
likely bene!ts of the impugned measure (step four).
Paragraph 9(6) of Schedule 7

H

77 A direction under Schedule 7 may only be given to a credit or
!nancial institution that is a United Kingdom person or is acting in the
course of a business carried on by it in the United Kingdom: paragraphs 3
and 4. The e›ect of the direction is to impose requirements on such an
institution or institutions. Under paragraph 9(1), the requirements may
apply in relation to transactions or business relationships with
##(a) a person carrying on business in the country [in respect of which
the conditions mentioned in paragraph 1 are satis!ed]; (b) the
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government of the country; (c) a person resident or incorporated in the
country.""

A

Under paragraph 9(2), the requirements may be imposed in relation to
##(a) a particular person within sub-paragraph (1) [known as a
#designated person": paragraph 9(3)], (b) any description of persons
within that sub-paragraph, or (c) all persons within that sub-paragraph.""
Under paragraph 9(4), di›erent types of requirement may be imposed on the
institution or institutions: enhanced customer due diligence in relation to
transactions or business relationships with a designated person, ongoing
monitoring of such relationships, systematic reporting in respect of such
transactions or relationships, or limiting or ceasing such transactions or
relationships. Under paragraph 9(5), a direction may make di›erent
provision in relation to di›erent descriptions of designated person and in
relation to di›erent descriptions of transaction or relationship. It is in that
context that paragraph 9(6) provides:
##The requirements imposed by a direction must be proportionate
having regard to the advice mentioned in paragraph 1(2) or, as the case
may be, the risk mentioned in paragraph 1(3) or (4) to the national
interests of the United Kingdom.""
78 In the present case, Mitting J proceeded on the basis that the word
##proportionate"" was used in paragraph 9(6) ##in the sense in which it is used
in Strasbourg and Luxembourg"". He formed that view on the basis that
proportionality had been introduced into English law mainly via
Luxembourg and Strasbourg, and the 2008 Act would have been intended to
be compliant with Convention rights. The Court of Appeal proceeded on the
same basis. Lord Sumption JSC proceeds, as I understand his judgment, on
the basis that paragraph 9(6) requires there to be a relationship between the
requirements imposed by the direction and the risk which justi!es the
making of the direction which is ##rational and proportionate"", the latter
term importing the test of proportionality set out in de Freitas, as
subsequently developed in Huang. I agree with that interpretation, but think
it worth spending a moment to explain why.
79 Paragraph 9(6) does not appear to me to be concerned with either EU
law or the Convention. There is no necessity for Parliament to have
replicated the requirements of EU law in so far as they might be relevant,
bearing in mind that the power to give a direction is not exercisable in
relation to an EEA state: paragraph 1(5). To the extent that the
requirements of a direction might interfere with the exercise of a freedom
protected by EU law, the EU rights of the person a›ected would in any event
be directly e›ective. Nor is there any reason for Parliament to have singled
out and replicated the proportionality element of the test of compatibility
with Convention rights. That element would in any event apply along with
the other elements of the test, in the event that a direction interfered with
Convention rights, by virtue of the Human Rights Act 1998.
80 As Lord Sumption JSC has explained, paragraph 9(6) appears from
its terms to be concerned with the relationship between the requirements
imposed by a direction, on the one hand, and the risk to the national
interests of the United Kingdom, on the other hand. The issue is whether the
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requirements are proportionate to the risk. That is consistent with the
context in which the provision appears: the remainder of paragraph 9 sets
out the various types of requirement which can be imposed on the person to
whom a direction is given, some more onerous than others. The focus of
paragraph 9(6) is therefore not on the relationship between the requirements
and their e›ect on the designated person"s Convention rights. So, in the
present case, the central question arising under paragraph 9(6) is whether
the requirements imposed on the United Kingdom !nancial sector are
proportionate having regard to the risk posed to the United Kingdom"s
national interests by nuclear proliferation in Iran.
81 If there were otherwise any doubt about the problem which
paragraph 9(6) was intended to address, the parliamentary history appears
to me to resolve it. When the provisions in Schedule 7 were introduced, at
Report Stage in the House of Lords, there was no provision in the form of
paragraph 9(6). Concern was expressed about the !nancial cost of
compliance with requirements which would be incurred by United Kingdom
businesses to which directions were given: Hansard (HL Debates),
11 November 2008, col 585. The Financial Secretary to the Treasury
responded to that concern at the end of the debate by stating that Ministers
would seek to balance the need to take e›ective action against the potential
impact on United Kingdom business, and gave an undertaking that the
Government would table an amendment at Third Reading to include a
provision giving e›ect to that approach: col 593. Paragraph 9(6) was
subsequently tabled in accordance with that undertaking: Hansard (HL
Debates), 17 November 2008, col 933. The potential problem that
paragraph 9(6) was intended to guard against therefore had nothing to do
with European law.
82 In stipulating that the requirements must be proportionate having
regard to the risk, paragraph 9(6) re%ects a principle which has roots in the
common law: there are a number of cases where administrative acts of an
oppressive or penal character have been quashed as being disproportionate,
a well known example being R v Barnsley Metropolitan Borough Council,
Ex p Hook [1976] 1 WLR 1052. In the context of legislation enacted in
2008, however, it seems to me that Parliament can be taken to have been
aware of the development of a more structured approach to proportionality
by United Kingdom courts, in particular following de Freitas, and to have
intended that that approach should be applied. I would therefore interpret
paragraph 9(6) as stipulating that the requirements must be proportionate to
the risk in the sense that they meet the second, third and fourth criteria listed
in para 74 (it being implicit in the legislation itself that the !rst criterion is
met).
Applying the proportionality test
83 There is no doubt that the objective of the order$to reduce access by
entities involved in Iran"s nuclear weapons programme to the UK !nancial
sector, and thereby inhibit the development of nuclear weapons by Iran and
the consequent risk to the national interests of this country$is su–ciently
important to justify an interference with Bank Mellat"s enjoyment of its
possessions. The question under paragraph 9(6) of Schedule 7, and under
the Human Rights Act 1998, is whether the remaining three criteria of
proportionality are satis!ed. Lord Sumption JSC identi!es the central issue
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as being whether the singling out of Bank Mellat has been justi!ed, and
considers that issue in the context of the second and, more brie%y, the third
and fourth criteria: whether the measure is rationally connected to its
objective, whether a less intrusive measure would have been equally
e›ective, and whether the measure is proportionate having regard to its
e›ects on Bank Mellat"s rights. I shall proceed on the same basis. Before
considering these issues, it may however be helpful to recall some aspects of
the relevant background.
The background
84 On 23 December 2006 the UN Security Council adopted Resolution
1737, which imposed a range of sanctions targeted at Iran"s nuclear and
ballistic missile programmes.
These included, in paragraph 12, a
requirement that all states should freeze the funds owned or controlled by
designated persons and entities and of other persons and entities
subsequently designated as being involved in Iran"s nuclear or ballistic
missile activities, and ensure that funds and !nancial assets were prevented
from being made available by persons or entities within their territories to or
for the bene!t of those persons or entities. The UK gave e›ect to the
resolution by the Iran (Financial Sanctions) Order 2007 and directions made
under that order.
85 On 24 March 2007 the Security Council adopted Resolution 1747,
which designated Novin Energy Company (##Novin""), Bank Sepah and its
subsidiary Bank Sepah International plc as such entities. The resolution
stated in particular that Novin operated within the Atomic Energy
Organisation of Iran (##AEOI"") and had transferred funds on its behalf to
entities associated with Iran"s nuclear programme. Bank Sepah and Bank
Sepah International were said to provide support for Iran"s Aerospace
Industries Organisation (##AIO"") and its subordinates, two of which had
been designated under Resolution 1737.
86 On 19 April 2007 the EC Council adopted Regulation 423/2007/EC
(OJ 2007 L103, p 1) concerning restrictive measures against Iran.
Article 7(1) required all funds and economic resources held or controlled by
persons designated under Resolution 1737 to be frozen. Those persons were
listed in Annex IV. Article 7(2) imposed a similar requirement in respect of
persons listed in Annex V to the Regulation. The Regulation was amended
the following day, by Regulation 441/2007/EC (OJ 2007 L104, p 28) to add
a number of entities, including Novin, Bank Sepah and Bank Sepah
International, to those listed in Annex IV.
87 On 25 October 2007 the assets of Bank Mellat and its subsidiaries in
the United States were frozen, and US persons were prohibited from
engaging in transactions with them, as the result of a designation by the US
Treasury Department"s O–ce of Foreign Assets Control. The designation
was made on the basis that Bank Mellat provided banking services in
support of Iran"s nuclear programme.
88 On 3 March 2008 the Security Council adopted Resolution 1803,
paragraph 10 of which called on all states to exercise vigilance over the
activities of !nancial institutions in their territories with banks domiciled in
Iran, and in particular with Bank Melli and Bank Saderat and their
subsidiaries.
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89 On 23 June 2008 the EC Council adopted Decision 2008/475/EC
(OJ 2008 L163, p 29), which added a number of persons to those listed in
Annex V of Regulation 423/2007. They included Bank Melli and its
subsidiaries, including Melli Bank plc. The reason given was that these
entities had been providing or attempting to provide !nancial support for
companies which were involved in, or procured goods for, Iran"s nuclear and
missile programmes, including Novin. In particular, Bank Melli was said to
have provided a range of !nancial services to such companies, including
opening letters of credit and maintaining accounts.
90 On 10 November 2008 the EC Council adopted
Regulation 1110/2008/EC (OJ 2008 L300, p 1), which imposed obligations,
including requirements of vigilance and reporting requirements, on !nancial
institutions in the EC in relation to their activities with !nancial institutions
domiciled in Iran, and in particular with Bank Saderat. Similar obligations,
backed by criminal penalties, were also imposed on Bank Saderat branches
and subsidiaries in the EC.
91 The provisions of the 2008 Act concerned with !nancial restrictions,
including Schedule 7, were introduced during the passage of the Bill
following a statement issued by the FATF on 16 October 2008, which called
on its members, and urged all jurisdictions, to strengthen preventive
measures to protect their !nancial sectors from risks posed by Iran, as a
result of its failure to introduce measures to address the risk of terrorist
!nancing. As I have explained, Regulation 1110/2008/EC was adopted at
about the same time.
Rational connection
92 In Lavigne v Ontario Public Service Employees Union [1991] 2 SCR
211, 291 Wilson J observed:
##The Oakes inquiry into #rational connection" between objectives and
means to attain them requires nothing more than showing that the
legitimate and important goals of the legislature are logically furthered by
the means government has chosen to adopt.""

F

G

H

The words ##furthered by"" point towards a causal test: a measure is rationally
connected to its objective if its implementation can reasonably be expected
to contribute towards the achievement of that objective. The manner in
which the courts should determine whether that test is satis!ed requires
careful consideration.
93 Legislation may be based on an evaluation of complex facts, or
considerations (for example, of economic or social policy, or national
security) which are contestable and may be controversial. In such situations,
the court has to allow room for the exercise of judgment by the executive
and legislative branches of government, which bear democratic
responsibility for these decisions. The making of government and legislative
policy cannot be turned into a judicial process. In the Canadian case RJRMacDonald Inc v Canada (Attorney General) [1995] 3 SCR 199, for
example, concerned with a legislative ban on tobacco advertising, expert
evidence was led at a lengthy trial, following which the trial judge concluded
that there was no reliable evidence to support the policy of banning
advertising, and that there was therefore no rational connection between the
ban and its objective. That conclusion was however overturned by the
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Supreme Court. McLachlin J, giving the judgment of the majority, stated (at
para 153) that in order to establish a rational connection, the government
##must show a causal connection between the infringement and the bene!t
sought on the basis of reason or logic"". She added (at para 154) that, where
legislation was directed at changing human behaviour, the court had been
prepared to !nd a causal connection on the basis of reason or logic, without
insisting on proof of a relationship between the infringing measure and the
legislative objective. La Forest J, giving the other principal judgment,
considered that a common sense connection was su–cient to satisfy the
requirement that there be a rational connection: para 86.
94 These observations found an echo, in a not dissimilar context, in
R (Sinclair Collis Ltd) v Secretary of State for Health [2012] QB 394,
concerned with a ban on the sale of tobacco from vending machines. It was
argued, in the context of the proportionality of the restriction on the free
movement of goods under EU law, that the ban was not suitable to achieve
the objective of reducing tobacco consumption, since tobacco products
could still be bought over the counter. All the members of the Court of
Appeal emphasised the responsibility of elected government for the
protection of public health, and the consequent need to allow a broad
margin of appreciation to the decision-maker. Lord Neuberger of
Abbotsbury MR observed that, in considering whether the aim of the ban
was achieved, ##at least arguably and at least to some extent"", the court
should be careful to avoid substituting itself for the decision-maker or being
over-particular about the reasoning or evidence relied on by the decisionmaker: paras 232—233. He commented that the evidence and analysis in the
explanatory memorandum and impact assessment which had been laid
before Parliament with the draft Regulations were neither very convincing
nor very telling, not least because of the absence of any evidence to suggest
that the ban would have any e›ect: para 236. Nevertheless, at para 239, the
Secretary of State"s assessment or belief that the ban would lead to some
reduction in smoking did not seem unreasonable:
##The unsatisfactory basis for the !gures and analysis in the [impact
assessment] does not, in the absence of any other factor, justify
concluding that the ban is disproportionate, given the wide margin of
appreciation to be accorded. If one takes away one source of cigarettes,
particularly one that involves no control over the identity of the
purchaser, it is scarcely unreasonable to conclude that it will reduce
consumption of cigarettes to some extent, although . . . that conclusion is
not one which necessarily follows ineluctably.""
Like La Forest and McLachlin JJ in the RJR-MacDonald case, Lord
Neuberger MR treated ##common sense"" and ##logic"" (paras 238, 242 and
244) as a su–cient basis for !nding that the ban was rational. In the parallel
litigation in the Court of Session, the court also referred to common sense as
a basis for concluding that the legislation was apt to achieve its objective:
Sinclair Collis v Lord Advocate 2013 SLT 100, para 62.
95 A more problematical case is that of A v Secretary of State for the
Home Department [2005] 2 AC 68: a case which is particularly relevant to
the decision of the majority in the present case, as appears from Lord
Sumption JSC"s judgment. The issue was whether a derogation from
article 5.1 of the Convention, so as to permit legislation providing for the
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inde!nite detention without trial of foreign terrorist suspects, was ##strictly
required"" by the public emergency represented by the threat of terrorist
attacks in the United Kingdom. A majority of the House of Lords found that
the derogation was not strictly required, since the legislation was
disproportionate and was in addition discriminatory, contrary to article 14
of the Convention. The latter !nding need not be considered in the present
context, but the !nding in relation to proportionality is of importance.
96 Lord Bingham of Cornhill identi!ed the central problem, at para 43,
as being:
##that the choice of an immigration measure to address a security
problem had the inevitable result of failing adequately to address that
problem (by allowing non-UK suspected terrorists to leave the country
with impunity and leaving British suspected terrorists at large) while
imposing the severe penalty of inde!nite detention on persons who, even
if reasonably suspected of having links with Al-Qaeda, may harbour no
hostile intentions towards the United Kingdom.""
Lord Bingham did not explicitly apply the three de Freitas criteria or the
fuller Oakes analysis (to which he referred at para 30), but in the passage
cited appears to balance the severity of the e›ects on the rights of the persons
detained against the importance of the objective: that is to say, step four in
the analysis. Lord Hope of Craighead focused on the question whether there
was some other way of dealing with the emergency which would not be
incompatible with the Convention rights (para 124): in other words, a test of
necessity. Lord Scott of Foscote also considered that the legislation failed to
meet the necessity test, since it had not been shown that monitoring
arrangements or movement restrictions would not su–ce: para 155. That
was also the approach adopted by Lord Rodger of Earlsferry, who stated
that, proceeding on the same basis as the Government and Parliament, that
detention of the British suspects was not strictly required to meet the threat
that they posed to the life of the nation, the detention of the foreign suspects
could not be strictly required either to meet the comparable threat that they
posed: para 189. Baroness Hale of Richmond also focused on the question
of necessity, observing that if it was not necessary to lock up the nationals it
could not be necessary to lock up the foreigners: para 231. Lord Carswell
agreed with Lord Bingham.
97 I have spent some time considering the basis of the decision in A v
Secretary of State for the Home Department in order to clarify what the case
did not decide. First, it did not decide that the legislation lacked a rational
connection to its objective because it would be only partially e›ective. As in
Sinclair Collis, the legislation would have made a contribution to the
achievement of its objective. Secondly, the case did not decide that the
legislation lacked a rational connection to its objective because it was
discriminatory. The di›erence in treatment of British and foreign suspects
was relevant to proportionality because it bore on the question whether the
interference with the rights of the foreign suspects had been shown to be
necessary.
98 In the present case, it is apparent that any judicial assessment of the
rationality of a direction under Schedule 7 must recognise the need to allow
the Treasury a wide margin of appreciation, for the reasons explained by
Lord Sumption JSC at para 21.
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99 Lord Sumption JSC identi!es two %aws in the reasoning which led
the courts below to conclude that the requirements imposed by the direction
were rational and proportionate: !rst, their conclusion did not explain, let
alone justify, the singling out of Bank Mellat; and secondly, the justi!cation
which they found was not the one which Ministers advanced before
Parliament, and was in some respects inconsistent with it.

A

The justi$cation for making the order
100 Subject to one quali!cation, Mitting J accepted the Treasury"s
explanation of why the order had been made, as set out in paras 73—75 of a
witness statement made by Mr James Robertson, who had been since
December 2008 the head of the Financial Crime Team in the International
Finance Directorate of the Treasury.
101 In his statement, Mr Robertson explained that, in exercising their
functions under Schedule 7 of the 2008 Act, the Treasury worked in close
collaboration with a number of government departments and agencies,
including in particular those concerned with intelligence. He explained the
serious risk to UK national interests which would result from Iran"s
development of nuclear weapons: the consequent destabilising e›ect on a
region where the UK has personnel and installations, the potential
disruption of global oil and gas supplies, the economic consequences of such
disruption, the possibility of an attack on Iran, and the potential
implications of such an attack.
102 Mr Robertson also explained that it was considered that Iran"s
banking system provided many of the !nancial services which underpinned
its nuclear and ballistic missile programmes. Iran"s banking system lacked
the controls which existed in most other countries to prevent moneylaundering and the !nancing of terrorism, and which would also serve to
identify transactions related to Iran"s nuclear and ballistic missile
programmes. As a consequence, Iranian !nancial institutions were
vulnerable to being used to channel illicit !nance. This had been highlighted
in several reports by the FATF. As a result, UK !nancial institutions dealing
with Iranian entities could not rely on such checks having taken place in
Iran. This problem was re%ected in the targeting of Iranian banks in the
Security Council resolutions and in the EU legislation.
103 In relation to the decision to make the order in question,
Mr Robertson explained that, following the coming into force of the
2008 Act, the Treasury commissioned work on the role of Iranian banks in
!nancing Iran"s nuclear and ballistic missile programmes. That work
highlighted concerns about the role of Bank Mellat, and identi!ed three
particular areas of concern. First, it had provided banking services to Novin,
and had maintained accounts for the AEOI, mainly through Novin, since
2003. It had managed accounts and facilitated money transfers for Novin
after Novin had been designated under Resolution 1747. Secondly, senior
o–cials of the AIO, the parent of entities which were involved in Iran"s
ballistic missile sector and designated under Security Council Resolution
1737, had used Bank Mellat"s services during 2007 and 2008 to conduct
business connected with Iran"s ballistic missile programme. Thirdly,
between 2007 and 2009 Bank Mellat had provided banking services for
Doostan International (##Doostan""), a company linked to the ballistic missile
programme.
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104 Mr Robertson summarised the case for making the order as follows
(para 73):
##The Treasury was satis!ed that Bank Mellat has provided !nancial
services to companies engaged in Iran"s nuclear and ballistic missile
programmes. A direction to cease business with Bank Mellat would
restrict the !nancial services available to entities involved in Iran"s
nuclear and ballistic missile programmes by denying them access to the
UK !nancial sector through Bank Mellat. This would have the maximum
possible adverse impact on the nuclear and ballistic missile programmes
of the measures available under Schedule 7 in relation to Bank Mellat. If
Bank Mellat wished to continue its activities in support of those
programmes it would need to seek other sources of !nancial services,
assuming such alternatives were actually available to it. There was also
the possibility that as a bank subject to restrictions in the United
Kingdom, Bank Mellat would not be in a position to access the global
!nancial system as e›ectively in order to seek substitute arrangements for
those no longer available to it in the UK. At the very least, this would
impede the Iranian nuclear and ballistic missile programmes by imposing
additional costs and delays on the programmes.""
105 Mr Robertson explained at para 74 that it had been recognised that
entities connected with the nuclear and missile programmes which wished to
route transactions through the UK could do so by using another Iranian
bank. A potential e›ect of the order was however that the UK !nancial
sector would decide to wind down business with Iran more generally, which
would reduce the risk of business being routed through another Iranian
bank. Even if that did not occur, the order would make transactions
involving the UK more di–cult. Iranian banks generally experienced
di–culties in dealing with UK banks as a result of the international
sanctions. A small number of Iranian banks had access to the UK via their
British subsidiaries. The action taken against Bank Mellat, which had a
British subsidiary, narrowed access to the UK !nancial sector and further
restricted the options available to Iranian banks.
106 Finally, Mr Robertson said at para 75 that the order would also
increase pressure on the Iranian Government to comply with its
international obligations. Applying such a restriction to one of Iran"s largest
banks would reduce the !nancial services available to the Iranian
Government. In relation to that aspect, Mr Robertson stated that the
Iranian Government still controlled a signi!cant amount of the shares in
Bank Mellat, following its privatisation in February 2009: 20% of the shares
were o–cially owned by the Government, another 20% were held by
Government social security organisations for the bene!t of their employees,
and a further 40% were allocated to low-income shareholders whose voting
rights were exercised by the Government.
107 Mitting J accepted the Treasury"s reasons for making the order as
stated at paras 73—75 of Mr Robertson"s statement. The only quali!cation
was that, in relation to para 75, Mitting J accepted evidence that the Iranian
Government only exercised voting rights over its 20% shareholding in Bank
Mellat. That quali!cation was not considered to be of any materiality.
108 Lord Sumption JSC states that Mitting J did not accept the part of
Mr Robertson"s statement which described the problems relating to Bank
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Mellat, which I have summarised at para 103. It appears to me however that
what was said in that connection by Mr Robertson was substantially
accepted, other than the allegation relating to senior o–cials of AIO, which
Bank Mellat said it was unable to investigate without additional
information. Mitting J stated that it was common ground that Bank Mellat
had provided trade !nance or banking facilities for an importer of materials
used in the production of nuclear weapons, namely Novin. He accepted that
Novin was an AEOI !nancial conduit and had facilitated Iran"s nuclear
programme. He also accepted that Bank Mellat had provided banking
facilities to Doostan and its managing director, Mr Shabani, who had each
played a part in Iran"s nuclear weapons programme.
109 It is true that Mitting J accepted that, once Novin had been
designated by the Security Council under Resolution 1747, Bank Mellat ran
down and ##eventually"" ceased its relationship with Novin, and that it had in
place a mechanism, which it operated conscientiously, to ensure that it did
not provide banking facilities to entities or persons designated by the
Security Council. Mitting J also accepted that Bank Mellat had investigated
the accounts held by Doostan and Mr Shabani, in response to the Treasury"s
allegations in these proceedings, and had found nothing unusual or
suspicious. Mitting J nevertheless found that Doostan and Mr Shabani had
played a part in Iran"s nuclear programme, and rejected Mr Shabani"s
evidence to the contrary.
110 Lord Sumption JSC"s statement that Mitting J found that Bank
Mellat"s provision of banking services to entities involved in the Iranian
nuclear weapons and ballistic missile programmes, namely Novin and
Doostan, had happened ##in spite of their conscientiously operated
procedures to avoid doing so"", appears to me, with respect, to convey a
di›erent impression from Mitting J"s judgment. It was no answer to the
Treasury"s concerns in relation to Novin that procedures were initiated after
it had been designated by the Security Council: procedures triggered by a
Security Council Resolution did not su–ciently address the risk, since they
operated long after objectionable banking activities had already taken place.
In relation to Doostan, it was only in the course of the proceedings that Bank
Mellat carried out the investigations referred to. The value of those
investigations can be judged from the fact that on 9 June 2010, after the
hearing before Mitting J, Doostan was designated by Security Council
Resolution 1929 as an entity involved in Iranian ballistic missile activities,
and was subjected to the asset freezing regime established by Resolution
1737. It was only following that designation that Bank Mellat"s procedures
would have been applicable. In the circumstances, I am unable to agree with
Lord Sumption JSC"s statement that Mitting J"s !nding about Bank Mellat"s
procedures ##suggests that they were satisfactory, at any rate in relation to the
weapons programmes"".
111 Far from regarding the foregoing matters as undermining the
Treasury"s case, Mitting J [2010] Lloyd"s Rep FC 504, para 16 treated them
as being essentially beside the point:
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##The Treasury"s case is not that the Bank has knowingly assisted
Security Council designated entities after designation, or even that it has
knowingly assisted entities liable to be designated, but which have not yet
been, by providing banking facilities to them, but that it has the capacity
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to do so, has in one instance done so and is likely to do so in the future.
The fundamental justi!cation for the Order is that, even as an unknowing
and unwilling actor, the Bank is, by reason of its international reach, well
placed to assist entities to facilitate the development of nuclear weapons,
by providing them with banking facilities, in particular trade !nance.""
It was on that basis that Mitting J commented that Bank Mellat"s dealings
with Doostan and Mr Shabani did not greatly matter.
112 Lord Sumption JSC"s criticism of the rationality of the connection
between the direction and its objective is that ##the direction made no
attempt to prevent every Iranian bank with an international reach from
facilitating Iran"s weapons programme, but only one of them"". It is said that
##the distinction [drawn] between Bank Mellat and other Iranian banks . . .
was an arbitrary and irrational distinction"".
113 I am unable to agree with this criticism. It is true that the problems
in relation to the lack of adequate controls within Iran"s banking system,
identi!ed by the FATF and mentioned by Mr Robertson in his statement,
were not unique to Bank Mellat. It followed that UK !nancial institutions
were at risk when dealing with Iranian entities in general, as Mr Robertson
explained. The response of the UN Security Council and the EC Council had
not however been to impose restrictions in respect of all Iranian banks, but
in respect of particular banks where there was evidence of their involvement
in the !nancing of Iran"s nuclear weapons programme: notably Bank Sepah,
Bank Sepah International, Bank Melli, Bank Saderat and their subsidiaries.
The Treasury followed the same approach when it obtained evidence of
Bank Mellat"s involvement.
114 Lord Sumption JSC states that other Iranian banks were as
likely as Bank Mellat to number entities involved in Iran"s nuclear and
ballistic missile programmes amongst their clients. As I have explained,
Mr Robertson acknowledged at para 74 of his statement that entities
involved in Iran"s nuclear weapons programme could in principle use other
Iranian banks. He pointed out however that the order might lead the UK
banking sector to wind down business with Iran generally, and that the order
would in any event make transactions involving the UK more di–cult. That
was because it was di–cult for Iranian banks to access UK !nancial markets
directly, since UK banks were reluctant to deal with them. The exceptions
were the small number of Iranian banks which had UK subsidiaries. Those
were Bank Melli, Bank Sepah, Bank Saderat and Bank Mellat. As I have
explained, the UK subsidiaries of Bank Melli and Bank Sepah were already
subject to asset freezing orders. The order under challenge applied to Persia
International Bank plc (##PIB""), which was the UK subsidiary of Bank Mellat.
The UK subsidiary of the remaining Iranian bank with such a subsidiary,
Bank Saderat, was subject at the time to systematic reporting requirements
under Regulation 1110/2008/EC, as I have explained. Subsequent to the
making of the order under challenge, it was subjected to an asset freeze.
115 In these circumstances, an order directed speci!cally against Bank
Mellat and its UK subsidiary was far from being pointless or arbitrary. One
e›ect of the order was to prevent the only UK subsidiary of an Iranian bank
which was not already subject to controls, namely PIB, from dealing with its
parent, Bank Mellat. Lord Sumption JSC notes that PIB was not prevented
from dealing with its minority shareholder, Bank Tejarat. There is however
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nothing to indicate that Bank Tejarat had any involvement with entities
involved in the Iranian nuclear weapons programme. If information
indicating such involvement were to emerge, no doubt action would be
taken. In the event, PIB"s assets were subsequently frozen by Council
Regulation (EU) 668/2010, made on 26 July 2010. Although Iranian banks,
or Iranian entities involved in the nuclear weapons programme, could in
principle seek to use non-Iranian international banks, those could be
expected to have compliance mechanisms in place: it was only in relation to
Iran that the absence of such mechanisms had caused the FATF to call for
preventive measures.
116 It is of course true that the direction would not of itself prevent the
development of nuclear weapons in Iran. It could however reasonably be
expected to realise the objective of hindering their development at least to
some extent (to adopt the phrase used by Lord Neuberger MR in R (Sinclair
Collis Ltd) v Secretary of State for Health [2012] QB 394). That is su–cient
to establish a rational connection between the direction and its objective.
117 In the light of the foregoing, Mitting J was entitled to accept that
there was a rational connection between the requirements imposed by the
order and its objective, on the basis that, as he found,
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##a direction to cease business with Bank Mellat would restrict the
!nancial services available to entities involved in [Iran"s nuclear and
ballistic missile] programme by denying them access to the UK !nancial
sector through the bank"";

D

##suspect entities would !nd it di–cult to replace existing arrangements
through the bank""; and ##some pressure would be brought to bear on the
Iranian Government"" to comply with its international obligations. Mitting J
was therefore entitled to hold that he was
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##satis!ed that the requirements imposed by the order are rationally
connected to the objective of inhibiting the development of nuclear
weapons in Iran and, so, the risk to the national interests of the United
Kingdom.""
Those !ndings were a–rmed by the Court of Appeal, which commented that
##a contrary conclusion would resonate with na&vet'"".
A di›erent justi$cation from that given to Parliament
118 A separate point made by Lord Sumption JSC is that the
justi!cation for the making of the order which was accepted by Mitting J
was not the one which Ministers advanced when laying the order before
Parliament, and was in some respects inconsistent with it: indeed, it is said
that the Treasury"s argument underwent a radical shift.
119 This point does not appear to me to be well founded in fact. It does
not in any event appear to me to a›ect the question whether the requirements
imposed by the order were rationally connected to its objective.
120 Considering !rst the factual position, a written Ministerial
statement was made on 12 October 2009, three days after the order had
been made. It stated:
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##Iran continues to pursue its proliferation sensitive nuclear and
ballistic missile activities in de!ance of !ve UN Security Council
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Resolutions. We cannot and will not ignore speci!c activities undertaken
by Iranian companies which we know to be facilitating activity identi!ed
by the UN as being of concern, particularly where such activities have the
potential to a›ect the UK"s interests.
##On the particular entities in question, vessels of the Islamic Republic
of Iran Shipping Lines (IRISL) have transported goods for both Iran"s
ballistic missile and nuclear programmes.
##Similarly, Bank Mellat has provided banking services to a UN listed
organisation connected to Iran"s proliferation sensitive activities, and
been involved in transactions related to !nancing Iran"s nuclear and
ballistic missile programme.
##The direction to cease business will therefore reduce the risk of the
UK !nancial sector being used, knowingly or otherwise, to facilitate
Iran"s nuclear proliferation sensitive activities.""
121 An explanatory memorandum to the order was also laid before
Parliament the same day. Under the heading ##What is being done and why"",
the memorandum stated:
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##These restrictions are being imposed in respect of these two entities
because of their provision of services for Iran"s ballistic missile and
nuclear programmes. It is considered that a direction to cease business
with these entities will contribute to addressing the risk to the UK
national interests posed by Iran"s nuclear proliferation sensitive
activities.""
Similar explanations of the thinking behind the order were also provided by
Ministers during the parliamentary proceedings leading to the approval of
the order.
122 The Treasury did not in these documents and statements accuse
Bank Mellat of being knowingly involved in Iran"s nuclear and ballistic
missile programme: what was said was that it had provided banking services
to a UN listed organisation, and that it had been involved in transactions
related to !nancing that programme. Those were statements of objective
fact. The objective of the order was explained as being to reduce the risk of
the UK !nancial sector being used, unknowingly or otherwise, to facilitate
Iran"s proliferation sensitive activities. That explanation appears to me to be
consistent with the more detailed account of the Treasury"s reasoning
provided by Mr Robertson. As Mitting J found, the statements made to
Parliament gave an adequate summary.
123 Proceeding however on the hypothesis that the reasons given to
Parliament were inconsistent with the reasons put forward by Mr Robertson
in his statement, that di›erence has no evident bearing on the answer to the
question whether the measure is rationally connected to its objective. As
I have explained at paras 92—94, that question poses an objective test
concerned with the capacity of the measure to realise its objective, based on
common sense or logic. If Parliament approved the measure on the basis of a
given justi!cation, that might a›ect the credibility of evidence subsequently
putting forward a di›erent justi!cation; but that is not an issue which arises
on this appeal. It could also a›ect the weight which the court might
give to parliamentary approval of the measure when considering its
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proportionality; but that is not a factor which has been taken into account in
considering the question of rational connection.
124 This objective approach to the criterion of rational connection is
consistent with what was said, in relation to proportionality more generally,
in Huang v Secretary of State for the Home Department [2007] 2 AC 167,
para 11:

A

##the task . . . on an appeal on a Convention ground against a decision
of the primary decision-maker . . . is to decide whether the challenged
decision is unlawful as incompatible with a Convention right or
compatible and so lawful. It is not a secondary, reviewing, function
dependent on establishing that the primary decision-maker misdirected
himself or acted irrationally or was guilty of procedural impropriety.""

B

To similar e›ect, Lord Ho›mann noted in R (SB) v Governors of Denbigh
High School [2007] 1 AC 100, para 68:

C

##article 9 of the Convention is concerned with substance, not
procedure. It confers no right to have the decision made in any particular
way. What matters is the result . . .""
In this respect, there is no di›erence between article 9 and other Convention
rights.
Less intrusive means
125 Lord Sumption JSC concludes that the direction also fails the
proportionality test at the third stage of the analysis, on the basis that it
cannot be necessary to require UK !nancial institutions to cease dealing with
Bank Mellat if less drastic measures are considered to provide su–cient
protection in relation to other Iranian banks. For the reasons I have given,
I do not consider that the Iranian banks in question (that is to say, the smaller
banks without UK subsidiaries) are truly in a comparable position to Bank
Mellat. Like the Court of Appeal, I attach importance to the evidence of
Mr Robertson that the Treasury considered but rejected less intrusive
measures, for reasons which he explained. In a matter of this kind, great
weight must be given to the considered judgment of the Treasury. Against
that background, I accept Mitting J"s conclusion that there is no other
reasonably practicable means of ensuring that the facilities of an Iranian
bank with international reach will not be used in the UK for the purpose of
facilitating the development of nuclear weapons by Iran.
Proportionate e›ect
126 If, as I would hold, (1) the Government"s objective was su–ciently
important to justify limiting the rights of Bank Mellat, (2) the requirements
imposed by the direction were rationally connected to that objective and
(3) no less intrusive measure would have been equally e›ective in achieving
the objective, the question remains whether (4) having regard to the severity
of its e›ect on Bank Mellat"s rights, the direction was justi!ed by the
importance of the objective. Lord Sumption JSC concludes that it was not,
given that, in his view, the direction would make little if any contribution to
the achievement of its objective. For the reasons I have explained, I do not
agree with that assessment. On the basis that the direction would make a
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worthwhile contribution to the achievement of the Government"s objective,
I agree with Mitting J that its impact on the rights of Bank Mellat is
proportionate.
127 In that connection, I would make three observations. The !rst is
that the e›ects on Bank Mellat"s business cannot in my opinion be
considered disproportionate to a signi!cant reduction in the risk of very
great harm to the UK"s vital national interests. The Bank claims that it has
su›ered a revenue loss of US$25m a year, that it was prevented for the
duration of the order from drawing on deposits of e183m, and that its
reputation and goodwill have been damaged. The severity of those e›ects
has however to be considered in the context of the very substantial scale of
the business conducted by the Bank, illustrated by its evidence that it holds
some 33 million accounts for over 19 million customers, has almost 2000
branches, and issued letters of credit in 2009 to the value of $11 billion. If
the contribution made by the direction towards the achievement of the
Government"s objective was limited, the impact on the Bank was also
limited.
128 The second is that the right in issue, under A1P1, is not of the most
sensitive character; the person a›ected, a major international bank, does not
fall into a vulnerable or marginalised category; and the order is temporary in
nature.
129 The third is that the court does not possess expertise or experience
in international relations, national security or !nancial Regulation. The
risks to our national interests, if the wrong judgment is made in relation to
nuclear proliferation, could hardly be more serious.
Democratic
responsibility and accountability for protecting the citizens of this country
from those risks rest on the Government, not on the courts. In a complex
situation of this kind, where the stakes are so high, the court has to attach
considerable weight to the Government"s assessment that the requirements
are necessary and proportionate to the risk.
Conclusion
130 For these reasons, and those given by Lord Hope DPSC in relation
to procedural fairness, I would dismiss the appeal.
LORD HOPE OF CRAIGHEAD DPSC (dissenting)
131 I !nd myself unable, with respect, to agree with the conclusions
that the majority have reached on both the substantive and the procedural
issues in this case. I, for my part, would dismiss the appeal.
The substantive issues
132 I agree with Lord Reed and Lord Sumption JJSC about the
formulation of the test that should be applied to the question raised by Bank
Mellat"s objections to the direction. The more di–cult issue is as to the
result when that test is applied to the facts. I was inclined at the end of the
argument to think that the making of the Financial Restrictions (Iran) Order
2009 (##the Order"") was disproportionate because the Bank had been singled
out for special treatment, and because the distinction that was drawn
between it and other Iranian banks in that respect appeared to be arbitrary
and irrational. There seemed to me to be force in the arguments that Lord
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Sumption JSC has given for thinking that the e›ect of the Order on the
commercial dealings of the Bank was out of proportion to any contribution
that the directions were likely to make to the statutory purpose that it was
designed to serve.
133 I have however been persuaded by Lord Reed JSC"s careful analysis
of the explanation that was given on the Treasury"s behalf by Mr Robertson
that the reasons that Mitting J and the Court of Appeal gave for coming to
the contrary conclusion were sound. In matters of this kind a wide margin of
appreciation must be given to the Treasury, and I am satis!ed that su–cient
grounds were shown for !nding that an order directed only against the Bank
and its UK subsidiary was rationally connected to the objective of inhibiting
the development of nuclear weapons in Iran and that it was proportionate.
There were good reasons for not involving all the other Iranian banks, and
the facts as a whole show that the choice that was made was not arbitrary.
The problem that the Order was designed to address was restricted to a small
number of Iranian banks with UK subsidiaries, and the Bank was not being
##singled out"" in the pejorative sense that those words convey. I also agree
with Lord Reed JSC that the question whether the directions in the Order
were rationally connected to its purpose does not depend on whether the
justi!cation that the courts below found established was the same as that
which was given in the statement when the Order was laid before
Parliament. Like him I would hold that the objective was su–ciently
important to justify restricting the Bank"s activities, that the requirements
imposed by the direction were rationally connected to that objective and
that Mitting J was entitled to hold that there were no other reasonably
practicable means of achieving it.
The procedural issues
134 The question to which these issues are directed is whether there was
a duty to consult the Bank before the Order was made under section 62 of
the Counter-Terrorism Act 2008. The powers conferred on the Treasury for
the making of such a direction are set out in Schedule 7 to the Act. The
procedures that are to be followed are in Part 4 of that Schedule. Paragraphs
14(1) and (2) provide that a direction is to be contained in an order made by
the Treasury, that the order must be laid before Parliament after being made
and that it ceases to have e›ect if not approved by a resolution of both
Houses of Parliament within 28 days. Paragraph 14(5) states that, if apart
from that sub-paragraph an order under paragraph 14 would be treated for
the purposes of the standing orders of either House of Parliament as a hybrid
instrument, it is to proceed in that House as if it were not such an
instrument. Hybrid instruments are subject to a special procedure in the
House of Lords which gives those who are specially and directly a›ected by
the instrument to present their arguments to a select committee for
consideration on their merits before the instrument can be approved by
either House.
135 Paragraph 15 of Schedule 7 provides that, where a direction is given
to a particular person, the Treasury must give notice of the direction to that
person. The direction in this case was given not to the Bank or to any other
particular person, but to a description of persons operating in the !nancial
sector in the United Kingdom: see paragraph 14(1)(a). They were directed
by the Order not to enter into, or to continue to participate in, any
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transaction or business relationship with the Bank. The sequence in which
these paragraphs appear in Part 4, as in the case of paragraph 16 which deals
with publication, indicates that the direction will have already have been
made by the time when notice is given under paragraph 15. Its purpose is to
alert the person concerned so that steps can be taken at once to comply with
the direction.
136 Here, then, is a provision which excludes the procedure which
allows those directly a›ected to ask for an examination of the direction on
its merits before the instrument is approved under paragraph 14(2). And
there is another provision which provides for notice to be given, but only to a
particular person to whom the direction is given and only after the making of
the direction. Is it nevertheless open to the court to require the Treasury to
consult with a body which will be a›ected by a direction which is to be given
to others before the order is made, as the Bank maintains? This is a step
which !nds no place in the procedure which has been provided for by
Parliament. Is a procedure for delegated legislation which has been
approved by Parliament open to scrutiny by the courts with a view to the
imposition of additional procedural safeguards?
137 The Bank submits that the Treasury were required both by
domestic law and by the procedural requirements of article 6.1 of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms and article 1 of the First Protocol to give the Bank an opportunity
to make representations before they made the direction. It points to the fact
that the direction imposed the most extreme form of sanction that was
available to the Treasury in the exercise of these powers. It bound the
entirety of the United Kingdom"s !nancial sector and the Bank, and all its
branches were designated persons with whom the !nancial sector was
directed to cease doing business. Yet the procedure in the 2008 Act under
which the Order which contained the direction was made gave no
opportunity for a›ected persons to make representations before it was made
and then laid before Parliament.
138 This challenge was dismissed by Mitting J [2010] Lloyd"s Rep FC
504. He said that it was readily understandable why no provision was made
for a›ected persons to be given such an opportunity: para 5:
##Although in this case, I am only concerned with a direction made in
the circumstances set out in paragraph 1(4) of Schedule 7 in respect of a
bank, there are many other circumstances in which directions could be
made when Parliament cannot have intended that there should be an
opportunity for a›ected persons to make representations. They include
individuals engaged in terrorist !nancing or money laundering activities
(paragraphs 1(3)(c) and 9(1)(c)); and governments reasonably believed to
be engaged in the development or production of nuclear etc weapons
(paragraphs 1(4)(a) and 9(1)(b); and the manifold persons in the UK
!nancial sector to whom the direction is given (paragraph 3(1)).""
He also pointed out that a duty to permit prior representations where there
was no reason to believe that avoiding action would be taken by an
a›ected person would be judge-made. Where Parliament had conferred a
rule-making power on the executive subject to parliamentary control, it
was not generally for the courts to superimpose additional procedural
' 2014 The Incorporated Council of Law Reporting for England and Wales

AB 1209

808

Bank Mellat v HM Treasury (No 2) (SC(E))
(SC(E))
Lord Hope of Craighead DPSC

[2014] AC

safeguards: R (BAPIO Action Ltd) v Secretary of State for the Home
Department [2007] EWCA Civ 1139.
139 In paras 6—8 the judge rejected the challenge under A1P1 on the
ground that section 63 was the means by which the Bank was a›orded a
reasonable opportunity of e›ectively challenging the measures contained in
the Order: Jokela v Finland (2002) 37 EHRR 581, para 45. He also rejected
the challenge under article 6(1) on the ground that there was no dispute over
a civil right at the time when the Order was made: Micallef v Malta (2009)
50 EHRR 920, para 74. In any event a hybrid procedure, consisting of an
executive decision a–rmed by Parliament which was subject to a later
challenge before a court, was compatible with the article. He added that
there was no claim for a declaration of incompatibility under section 4 of the
Human Rights Act 1998.
140 In the Court of Appeal [2012] QB 101 Maurice Kay and
Pitchford LJJ rejected the Bank"s procedural challenge on similar grounds.
But Elias LJ held that the Treasury had failed to comply with the common
law principles of fairness and that it was also in breach of A1P1 and
article 6.1. He said that the Order was of a qualitatively di›erent character
to that with which the court was concerned in the BAPIO case. It was not
laying down rules which a›ected a broad and amorphous class or classes of
person. It was speci!cally directed at the Bank and the Treasury knew that
the action of implementing the Order would damage its rights, as was its
purpose. He was not persuaded that Parliament in formulating the
procedures in Schedule 7 must have intended to exclude any rights to natural
justice. The judge"s analysis of the challenge under article 6.1 that there was
no dispute when the Order was made was inconsistent with the decision in
R (Wright) v Secretary of State for Health [2009] AC 739. As the Treasury
had conceded that there was insu–cient urgency to justify a failure to allow
the Bank to seek to answer the allegations against it before the Order was
made, the only proper conclusion was that the failure to give a hearing
infringed article 6.1. It followed that the subsequent procedure was not
su–cient to comply with A1P1.

A

(a) The common law challenge
141 The Order which the Treasury made under Schedule 7 to the
2008 Act was a statutory instrument within the meaning of section 1(1) of
the Statutory Instruments Act 1946. It was made in the exercise of a power
to make a direction under paragraph 1(1) of the Schedule which was
required by paragraph 14(1) to be given by means of an order that was to be
laid before Parliament. Section 96(1) of the 2008 Act provides that orders
under the Act must be made by statutory instrument. For the purposes of the
de!nition in section 1 of the 1946 Act, a power to make, con!rm or approve
orders that is conferred on the Treasury is deemed to be conferred on the
Minister of the Crown in charge of that department: 1946 Act,
section 11(1).
142 The procedure that is laid down for parliamentary approval of an
order under Part 4 of Schedule 7 which contains a direction of the kind that
was given in this case provides that the order is to be laid before Parliament
before it is made, and that it ceases to have e›ect if not approved by a
resolution of each House within 28 days: paragraph 14(2). Erskine May,
Treatise on the Law, Privileges, Proceedings and Usage of Parliament, 24th
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ed (2011), states at p 676 that this type of a–rmative procedure is frequently
resorted to when delegated legislation must come into force immediately on
being made without any prior consultation. It appears from that comment
that it is standard practice for orders to be made under this procedure
without prior consultation with those who are likely to be a›ected by them.
Paragraph 14(5) states that, if apart from that sub-paragraph it would be
treated for the purposes of the standing orders of either House as a hybrid
instrument, it is to proceed in that House as if it were not such an
instrument.
143 Under the hybrid instrument procedure the instrument is subject to
a procedure which enables those who are a›ected by the instrument to
present arguments against it to a select committee which reports on its merits
and recommends whether or not it should be approved Erskine May, p 684.
The disapplication of this procedure by an express provision of this kind is
said to be relatively common in recent times: Craies on Legislation, 10th ed
(2012), para 6.2.23. Nevertheless it is feature of the procedure under Part 4
of the Schedule that it has expressly excluded the possibility of consultation
before the order is made. It excludes the possibility of presenting arguments
against the order prior to its receiving approval in either House.
144 Part 4 of Schedule 7 must be read together with sections 63 and
65—68 of the Act. These sections provide for the making of an application to
set aside any decision of the Treasury in connection with the exercise of their
functions under Schedule 7 to the Act, with the same relief as may be made
or given in proceedings for judicial review. Permission is not required for the
making of an application under section 63, and there is no time limit.
Provisions of the kind that appear in this group of sections are unusual.
They must be taken to have been included in the Act as a counterweight to
the absence of any procedure for prior consultation with a›ected persons or
the making of representations by them at any earlier stage. The provision for
a closed material procedure indicates that Parliament was aware that some
at least of the reasoning for the making of a direction would be likely to
require to be withheld from a›ected persons.
145 These provisions reinforce the impression conveyed by the
provisions of paragraph 14 of Schedule 7 that Parliament cannot have
intended that there should be an opportunity for representations before the
decision was made or as part of the parliamentary process. A ministerial
statement was issued on the making of the order on 12 October 2012 in
accordance with a prior commitment to do so by the Minister when the Bill
was passing through Parliament. By this means the Treasury"s reasons for
making the Order were placed before each House before it was approved.
146 The question then is whether the Bank had a common law right to
be consulted before the making of the decision contained in the Order that
was laid before Parliament. I readily acknowledge that the duty to give
advance notice before a statutory power that may a›ect the subject
adversely is exercised, whether by statutory instrument or otherwise, is
deeply rooted in the common law. But, as Lord Sumption JSC says in
para 31 above, whether there is such a duty where the enabling statute does
not deal with the point expressly must depend on the circumstances. The
Bank accepts there is no authority that is on all fours with this case. Cases
such as R v Secretary of State for Health, Ex p United States Tobacco
International Inc [1992] QB 353, where it was held that the Secretary of
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State had a duty to give the applicants an opportunity to make
representations on the expert advice he had received before making
Regulations banning oral snu› in view of the history of his dealings with
them as well as the e›ect on their business, are far removed from the facts of
this case.
147 The closest analogy is the BAPIO case, where the provisions in
question were alterations by the Home Secretary to the Immigration Rules
and advice given to NHS employers by the Department of Health. Elias LJ
was right to draw attention to the fact that the Order in this case was of a
di›erent character as it was speci!cally directed at the Bank. But the reasons
given by the Court of Appeal for rejecting the proposition that there was
duty to consult in that case seems to me to be capable of being applied more
widely and to be just as much in point here as in BAPIO.
148 First, there is the point made by Sedley LJ in para 44 that, if the
Bank is right, its argument raises serious and very troublesome questions as
to its implications. What limits, if any are to be placed on those to whom the
duty is owed? As Mitting J pointed out in para 5 of his judgment, the
conditions for the making of a direction in paragraph 1 of Schedule 7 and
the requirements that may be imposed under paragraph 9 include various
circumstances in which Parliament cannot have intended that there should
be an opportunity to make prior representations. They include, for example,
cases falling within the second condition described in paragraph 1(3) of
Schedule 7, which applies where terrorist !nancing or money-laundering
activities ##are being carried on"" by persons resident or incorporated in the
country which pose a signi!cant risk to the national interests of the United
Kingdom. Is the duty to notify the persons a›ected to apply in those cases
too? The urgency that the Treasury saw in the Bank"s case was not as
extreme as it might be in that situation, but its case must not be considered in
isolation. A decision in its favour on this point will have far reaching
consequences for the application of Schedule 7 generally. It will also call
into question the practice referred to by Erskine May for the a–rmative
resolution procedure to be resorted to when delegated legislation must come
into force immediately on being made without any prior consultation: see
para 142. Are the majority to be understood as saying that this must never
happen?
149 If an opportunity to make prior representations is to be given, how
is the exercise to be carried out, and under what conditions and subject what
safeguards to ensure that any responses are properly taken into account?
What information must be given to the a›ected party to ensure that its
representations are e›ective? How is material that it would not be in the
public interest to disclose to the a›ected party to be dealt with? There is also
the possibility that the a›ected party may seek a judicial review of the way
the process is being conducted before the direction is given: see R v Secretary
of State for the Environment, Ex p Brent London Borough Council [1982]
QB 593. This too would raise issues about the disclosure of material that in
the public interest ought not to be disclosed. It could also signi!cantly delay
the whole process if, as Lord Sumption JSC acknowledges in para 37 above,
an application of the kind envisaged by section 63 would be unlikely to be
determined within three months. I do not think that these questions can be
ignored or left unanswered. Clear and precise guidance is needed if the
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procedure that the majority say must be implied into Schedule 7 is to be
workable. I do not know where that guidance is to be found.
150 Then there are the points made by Maurice Kay LJ [2012] QB 101,
in para 58, with whose reasons Pitchford LJ agreed in para 65. He doubted
whether, as a matter of principle, a duty to consult can generally be
superimposed on a statutory rule-making procedure which required the
intended rules to be laid before Parliament and subjected to the negative
resolution procedure. And he attached some signi!cance to the fact that the
primary legislation had not provided an express duty of prior consultation
as it had on many other occasions. Those points have added force in this
case in view of the point made by Erskine May, at p 676, as the
paragraph 14 procedure requires the order to be made before it is laid and
that it be approved by an a–rmative resolution of each House of
Parliament.
151 The disapplication of the hybrid instrument procedure is a further
factor, as is the provision in paragraph 15 for the giving of notice of the
direction to a particular person after the order has been laid and the
opportunity that sections 63 and 65—68 give for an application to be made to
set it aside, subject to rules designed to secure that disclosures of information
are not made when they would be contrary to the public interest. The
structure of the legislation, the scope for its application and the sensitive
nature of the information on which decisions in this area of activity are likely
to have been based all point in the same direction. They indicate that there
was here a deliberate decision by Parliament not to subject the Treasury to a
duty to consult before making the direction. This is readily understandable,
in view of the nature of the risks to the national interest that the legislation
was intended to deal with.
152 I would hold therefore that the Bank did not have a common law
right to be consulted before the direction was given. Elias LJ said [2012] QB
101, in para 97 that in his judgment the preconditions for supplementing the
procedure to secure a right to natural justice that were identi!ed by Lord
Reid in Wiseman v Borneman [1971] AC 297, 308 were met in this case, as
the statutory procedure was insu–cient to achieve justice and it was not
contended that complying with the basic elements of natural justice would
frustrate the purpose of the legislation. But Lord Reid did not go so far as to
say that the court must always intervene whenever those preconditions were
satis!ed. Whether it would be right for the court to do this must always
depend on the circumstances.
153 I would, for my part, respect the evident intention of Parliament
that the Treasury should have power to make orders of the kind
contemplated by paragraphs 1 and 9 of Schedule 7 without prior
consultation, and that the basic elements of natural justice were to be met in
the manner prescribed by sections 63 and 65—68. For the court to insist on a
prior duty to consult at common law would be inconsistent with the purpose
of the legislation, which is to protect the national interests of the United
Kingdom in circumstances where there is a signi!cant risk to those interests,
and it would contradict what I would understand to have been the will of
Parliament. I do not think that it is open to this court to take that course.
I would reject the challenge that is made at common law.
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(b) The Convention rights challenge
154 The gravamen of this challenge is that, as the making of the
direction was incompatible with the Convention rights on which the Bank
founds, it was unlawful for the Treasury to make the direction: Human
Rights Act 1998, section 6(1). Counsel for the Treasury did not seek to
argue that this was a case to which section 6(1) did not apply because the
primary legislation could not be read or given e›ect in a way which was
compatible with the Convention rights and it was acting so as to give e›ect
to those provisions: section 6(2)(b).
155 It is convenient to examine the argument that was directed to
article 6.1 !rst, as the A1P1 argument too is about the absence of a
procedural protection for the Bank"s rights. In Jokela v Finland 37 EHRR
581, para 45 the Strasbourg court said that, in considering whether a person
was a›orded a reasonable opportunity of putting his case to the responsible
authorities for the purposes of A1P1, a comprehensive view must be taken of
the applicable procedures. The procedural challenge in both cases rests on
essentially the same grounds.
156 The Bank submitted that the Treasury"s decision to make the Order
was a determination of the Bank"s civil rights within the meaning of
article 6.1, and that their failure to allow the Bank any opportunity to make
representations was a plain breach of that article. It was also submitted that
its case is indistinguishable from R (Wright) v Secretary of State for Health
[2009] AC 739, where the provisional listing of persons considered to be
unsuitable to work with vulnerable adults was held to be unlawful because
the workers were denied an opportunity to answer the allegations that were
made against them before they were listed.
157 As Baroness Hale of Richmond said in Wright at para 19, the
article 6.1 issue raises two questions. The !rst is whether the case is
concerned with a civil right at all. The second is whether the making of the
direction amounted to a ##determination"" of a civil right. The !rst question is
easily answered. It is not disputed that the Bank"s right to carry on its
business was a civil right and that the e›ect of the direction was greatly to
impede the exercise of that right. The di–cult issue is whether the making of
a direction amounted to a determination of the Bank"s civil right, given that
an opportunity for the determination by an independent and impartial
tribunal of its right to carry on its business unimpeded by the direction was
a›orded by the right to make an application to the court under section 63
after the direction was made.
158 It is well established that decisions which determine civil rights and
obligations may be made by the administrative authorities, provided that
there is then access to an independent and impartial tribunal which is in a
position to exercise full jurisdiction as to the issues involved: Bryan v United
Kingdom (1995) 21 EHRR 342; Wright, para 23. For the provisions of
article 6.1 about the determination of a civil right to be applicable there must
be a dispute over a civil right which can be said, at least on arguable grounds,
to be recognised under domestic law: Micallef v Malta 50 EHRR 920,
para 74. The Strasbourg court also concluded that for article 6.1 to apply
the result of the proceedings must be directly decisive for the right in
question. As Baroness Hale said in Wright, para 21:
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##It is one thing temporarily to freeze a person"s assets, so that he
cannot divest himself of them before an issue is tried; it is another thing to
deprive someone of their employment by operation of law.""
159 The Order in this case was not simply an asset-freezing order, but
I agree with Maurice Kay LJ, para 76, that there are similarities. It can be
seen, as Pitchford LJ said in para 136, as an interim preventive measure
taken in a situation which, on the Treasury"s view of the matter, was of some
urgency. At the stage when the decision was taken there was, in my view, no
directly decisive determination of the Bank"s civil rights. The Treasury were
in no position to carry out an article 6.1 compliant determination at that
stage, and they could not do so anyway as they were not an independent or
impartial tribunal. But the procedure for the making of an application under
section 63 was available as soon as the person could claim to be a›ected by
the decision: section 63(2). There was then an issue about the Bank"s civil
rights which could be determined in a manner that was compatible with
article 6.1. It was, no doubt, for this purpose, that section 63 was enacted.
As there was then an opportunity for the Order to be set aside without delay
on an application of judicial review principles, I think that it was
unnecessary for an opportunity to be provided for the Bank to be consulted
before the Order was made in order to satisfy the requirements of the article.
160 For these reasons, together with the further reasons given by Lord
Reed JSC, I would reject the Bank"s contention that the way in which the
Order was made was incompatible with article 6.1 because it was not given
an opportunity to make representations. On a comprehensive view of the
applicable procedures, I would for the same reasons reject the Bank"s
challenge to the making of the Order under A1P1.
LORD NEUBERGER OF ABBOTSBURY PSC (dissenting in part)
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Introductory
161 Bank Mellat seeks to challenge the Financial Restrictions (Iran)
Order 2009 (SI 2009/2725) (##the Order"") on two grounds. The !rst is
substantive, namely that the reasons for which Her Majesty"s Treasury (##the
Treasury"") decided to give the direction (##the Direction""), which resulted in
the Order, were fundamentally %awed. The second ground of challenge is
procedural, namely that, before giving the Direction, the Treasury should
have given the Bank an opportunity to make representations.
162 I have reached the conclusion that (i) in agreement with Lord
Reed JSC, the substantive challenge fails, but (ii) in agreement with Lord
Sumption JSC, the procedural challenge succeeds.
The substantive ground of challenge
163 The prevention of nuclear proliferation (##proliferation""), including
impairing its funding, is an issue which is not just very important. It is an
issue which has diplomatic, national security, and !nancial market
dimensions, and which presents the executive with enormous technical and
practical di–culties. Further, any attempts to prevent proliferation will
almost inevitably have substantial repercussions for third parties, innocent
as well as guilty. It should therefore cause no surprise that decisions and
actions which are aimed by the executive at preventing proliferation throw
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into sharp focus the delicacy of the balance between the court"s duty to
uphold the rule of law and the court"s duty not to trespass into areas which
are properly left to the executive.
164 Judges have no more important function than that of protecting
individuals and organisations from abuse or misuse by the executive of its
considerable and extensive powers$even, as is almost always the case,
when such abuse or misuse does not involve bad faith. The substantial
adverse !nancial consequences for Bank Mellat of the giving of the Direction
in this case provide a good example of the importance of this function. On
the other hand, the judiciary"s power to review decisions of the executive
must be exercised bearing in mind that responsibility for the decision lies
with the executive, not the judiciary, and judges do not have the relevant
expertise or experience of those responsible for the decision. In the present
case, the importance and relevance of expertise and experience in
international relations, national security and !nancial Regulation, is selfevident.
165 Accordingly, while the court has to apply well-established legal
principles when deciding whether the Direction can be substantively
justi!ed, I agree with Lord Sumption JSC when he says in para 21 that the
Treasury must be allowed ##a large margin of judgment"", or, as Lord
Reed JSC puts it in para 94, ##a wide margin of appreciation"", when taking
steps to prevent proliferation internationally, through the means of giving a
direction under Schedule 7 to the Counter-Terrorism Act 2008 (##the
2008 Act"").
166 Indeed, there is very little between Lord Sumption and Lord
Reed JJSC as to the principles to be applied when addressing a challenge to
such a direction, or to an order made pursuant to it. I agree with Lord
Reed JSC"s general and far-ranging observations about proportionality in his
paras 69—78, and what he says in paras 79—84 about the word
##proportionate"" in paragraph 9(6) of Schedule 7 to the 2008 Act
(##Schedule 7""). I also agree with his observations about ##rational
connection"" in paras 86—90.
167 As Lord Reed JSC implies in para 65, there is very little di›erence
between what he says in those 21 paragraphs and what Lord Sumption JSC
says in paras 20, 21, 25 and 26. The only real di›erence arises from their
interpretation of the grounds on which the House of Lords decided A v
Secretary of State for the Home Department [2005] 2 AC 68. On that issue,
while there are passages in some of the opinions which support the rather
wider ratio suggested by Lord Sumption JSC in para 25, I agree with what
Lord Reed JSC says in para 95—97.
168 The explanation for the fact that Lord Sumption and Lord
Reed JJSC have reached opposing conclusions on Bank Mellat"s substantive
challenge to the Direction largely lies in the di›erence between their
respective analyses of the facts. Essentially, Lord Sumption JSC concludes
that the Treasury"s decision to make the Direction was legally %awed for two
main reasons, which he summarises in para 22. First, that there was no
reason to single out Bank Mellat, as ##the problem [which the Treasury relies
on] is a general problem of international banking""; secondly, that the ground
now advanced by the Treasury for the Direction is di›erent from that
advanced by Government ministers when the Order was placed before
Parliament.
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169 I have concluded that, while those two points each have some force
in a quali!ed form, neither of them amounts to a su–ciently justi!ed
criticism of the Direction to justify quashing the Order. I agree with Lord
Reed JSC"s analysis in relation to the !rst point in paras 105—117, and, in
relation to the second point, paras 119—124. However, because the issue is
!nely balanced, as evidenced by the division of opinion in this Court, I will
brie%y summarise my reasons.
170 As to the !rst point, it seems to me that the Treasury considered
that it was appropriate to make a direction under Schedule 7 against Bank
Mellat for a combination of grounds. In summary, those grounds were
(i) Bank Mellat was an Iranian bank, and Iran"s banking system lacked the
controls to prevent the funding of proliferation, which most other countries
had, (ii) Bank Mellat had, as a matter of fact, provided banking services to
businesses connected with Iran"s nuclear weapons programme (##the
programme""), (iii) other Iranian banks with branches or subsidiaries in
London, who had helped !nance the programme, were subject to assetfreezing orders or to a systematic reporting requirement, and (iv) although
other Iranian banks could be used for the purpose, the Order would
represent a severe constraint on Iran"s ability to obtain banking services for
the purpose of funding the programme. Ground (iii) and, to some extent,
ground (iv) are defensive rather than inherently justi!catory.
171 Ground (i) is, I accept, weakened by the fact that it is very di–cult
for any bank or national banking system to identify the ultimate purpose for
which facilities are being provided, especially where the customer wishes to
conceal that purpose. None the less, that does not wholly undermine ground
(i), especially in relation to an Iranian bank which has supported entities
connected with the programme. As to ground (ii), it is true that Bank Mellat
conscientiously took steps to sever its relationship with the entities which
had been involved with the programme, but that was only after UN Security
Council resolution 1747 in 2007, and, even then, facilities were being
provided to one such entity even after these proceedings had been initiated.
Despite ground (iii), there may have been some Iranian banks which had
access to the London market, but they were few and small, and there was no
evidence that they were funding entities which supported the programme.
Ground (iv) on its own would not be impressive, but it is, in my view, a
reasonable additional factor which helps underpin the decision to give the
Direction.
172 I do not !nd it easy to resolve the question of whether Bank
Mellat"s substantive challenge to the Direction should succeed. As the brief
summary in the preceding two paragraphs suggests, and as is also apparent
from the much fuller analysis pro›ered by Lord Reed JSC, the arguments
raised by the Treasury to justify the Direction are not particularly strong,
and the !nancial consequences of the Direction and subsequent Order
against the Bank, which is not suggested to have intentionally supported the
programme, are very grave. The Treasury"s case is further weakened by the
fact that, when it gave the Direction and promulgated the Order, it believed
that the great majority of the shares in Bank Mellat were owned by the
Iranian Government, which is, and at all material times, was not the case. It
is not a major point, but it does have a little traction, given that the grounds
for the Direction are not particularly strong, and that this mistake does have
some bearing on the Treasury"s ground (iv) in para 10.
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173 All in all, while the four grounds summarised in para 170 above,
even when taken together, are not overwhelming, I have reached the
conclusion that they are strong enough to justify the Treasury"s contention
that, despite the very serious !nancial consequences for Bank Mellat, the
Direction was given on grounds which were unassailable as a matter of law.
The Direction was in an area, and related to an issue, in respect of which the
courts should accord the executive a wide margin of appreciation, and,
while the grounds advanced by the Treasury for giving the Direction do not
appear very strong on examination, they are rational and they have some
force. In those circumstances, were it not for the grave e›ect of the Direction
on the Bank, I would fairly readily have concluded that the Treasury had
acted lawfully in giving it.
174 However, I entertain real doubt as to whether the Direction was
justi!able once one weighs the bene!ts it was likely to achieve, in the light of
the relative weakness of the grounds, against the inevitable and substantial
harm it would cause to Bank Mellat. However, in the end, I am not
persuaded that a court can properly conclude that the bene!t of the
Direction must have been so slight that the Treasury could not reasonably
have concluded that it was right to give it, notwithstanding the harm the
Bank would thereby su›er.
175 On my view of the facts on the second reason identi!ed in para 168
above, it is unnecessary to decide the further question of principle which
divides Lord Sumption and Lord Reed JJSC, which the latter discusses in
paras 123—24. I prefer to leave that question open.
176 If the Treasury"s justi!cation for giving the Direction, and
Ministers" explanation for it to Parliament, had been that Bank Mellat knew
that it was funding entities which supported the programme, which the
Treasury now accepts would not have been right, a not unfamiliar question
would arise. That question is the extent to which the court should uphold a
decision of the executive which was justi!ed by one reason when it was
made, but when the matter comes to court, the reason is abandoned and the
decision is sought to be justi!ed by a di›erent reason. It is an issue on which
there are a number of judicial observations in a domestic judicial review
context, most famously perhaps that of Megarry J in an oft-quoted passage
in John v Rees [1970] Ch 345, 402, cited with quali!ed approval on a
number of occasions, e g in Secretary of State for the Home Department v
AF (No 3) [2010] 2 AC 269, paras 61—62 and 73.
177 I would have thought that there was room for argument as to how
such a question should be approached in the present context, following the
introduction of the European Convention for the Protection of Human
Rights and Fundamental Freedoms into UK law, especially as this is a case
where the Convention is engaged (through article 1 of the First Protocol),
where proportionality is referred to in the empowering statute, and where
the decision has been put before, and approved by, Parliament.
The procedural ground of challenge
178 As Lord Sumption JSC says in paras 29—30, where the executive
intends to exercise a statutory power to a person"s substantial detriment, it is
well established that, in the absence of special facts, the common law
imposes a duty on the executive to give notice to that person of its intention,
and to give that person an opportunity to be heard before the power is so
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A

exercised.
While this has been described as a ##rule of universal
application . . . founded on the plainest principles of justice"" (per Willes J in
Cooper v Wandsworth Board of Works 14 CBNS 180, 190), it has more
recently been expressed in somewhat more measured terms. In R v Secretary
of State for the Home Department Ex p Doody [1994] 1 AC 531, 560, Lord
Mustill said that ##fairness"" will

B

##very often require that a person who may be adversely a›ected by the
decision will have an opportunity to make representations . . . either
before the decision is taken . . . or after it is taken, with a view to
procuring its modi!cation . . .""
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179 In my view, the rule is that, before a statutory power is exercised,
any person who foreseeably would be signi!cantly detrimentally a›ected by
the exercise should be given the opportunity to make representations in
advance, unless (i) the statutory provisions concerned expressly or impliedly
provide otherwise or (ii) the circumstances in which the power is to be
exercised would render it impossible, impractical or pointless to a›ord such
an opportunity. I would add that any argument advanced in support of
impossibility, impracticality or pointlessness should be very closely
examined, as a court will be slow to hold that there is no obligation to give
the opportunity, when such an obligation is not dispensed with in the
relevant statute.
180 For the reasons given by Lord Sumption JSC in paras 28—49,
I consider that the Direction in this case was invalid owing to the failure of
the Treasury to a›ord Bank Mellat the opportunity of making
representations prior to its being made. Because of the division of opinion
on this issue, I will attempt to summarise my reasons
181 On the face of it at least, this was a paradigm case for the giving of
prior notice. (i) The Direction was targeted at just two entities, one of which
was the Bank; (ii) the consequences of giving the Direction and the making
of the Order would clearly be drastic so far as the Bank was concerned;
(iii) there was no need for secrecy or great haste in giving the Direction;
(iv) the Direction would come into e›ect virtually at once; (v) the reasons for
the Direction and Order were all based on the Bank"s dealings and
ownership, so there could have been little doubt but that the Bank would
have had relevant things to say about the proposed direction. On this last
point, the Bank"s knowledge of its customers" activities, the Bank"s ability to
deal with the problem of unknowingly assisting the programme, and the
ownership of the Bank are all points on which the Bank would have made
strong and relevant representations if it had been given the chance to do so.
182 Despite this, Bank Mellat was given no notice of the Treasury"s
intention to give the Direction against it or to put the Order before
Parliament, and therefore it had no opportunity to put its case as to why such
a direction should not be made. The Treasury raised a number of arguments
as to why it was entitled not to give notice to the Bank of its intention to give
the Direction. Some of those arguments were based on provisions of the
2008 Act; others were based on impracticality.
183 I have no hesitation in rejecting the arguments based on
impracticality, namely that (i) notice would have given the Bank the
opportunity to re-arrange its relationships, (ii) notice would have been
ine›ective or di–cult because of the Treasury"s reliance on secret material,
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(iii) notice would have to have been given to all those who dealt with the
Bank, which would not have been realistic. As to those arguments, I have
nothing to add to what Lord Sumption JSC says at paras 31—32.
184 I turn then to the Treasury"s arguments based on the terms of the
2008 Act. There is nothing in the express terms of the statute which assists
the Treasury, and it therefore has to rely on implication. In that connection,
two arguments are raised as to why no consultation was required, namely
(i) the fact that the Order had to be approved by a–rmative resolution in
both Houses of Parliament, and (ii) section 63 of the 2008 Act (##section 63"")
entitled Bank Mellat to challenge any direction, and thus any consequential
order, after it was made, and, when taken together with other provisions of
Schedule 7, it is clear that there was no duty to have prior consultation.
185 I would reject the contention that the fact that the Direction is
enshrined in, or approved by, the Order means that its validity cannot be
considered by the court. I agree with what is said by Lord Sumption JSC in
paras 40—45 and by Lord Reed JSC in para 54. The fact that the Order in the
present case was con!rmed by Parliament does not detract from the
applicability of the rule, in so far as it applies to the actions of the executive,
i e the Treasury decision to make the Direction, as opposed to the legislative
decision to con!rm the consequent Order.
Consequently, if the
administrative decision to make the Direction was legally %awed for failure
to consult the Bank, then the consequential Order should be quashed. There
is no question of such a decision of this court in any way impinging on the
sovereignty of Parliament.
186 Lord Reed JSC, however, relies in para 61 on paragraph 14(5) of
Schedule 7, which provides that if an order under Schedule 7

A

##would be treated for the purposes of the standing orders of either
House of Parliament as a hybrid instrument, it is to proceed in that House
as if it were not such an instrument.""

E

In my view, the provision takes the matter no further, as it relates to the
characterisation of, and parliamentary processes relating to the making of,
an order. I do not, with respect, see how it can impinge on the lawfulness of
the Treasury"s processes when deciding to make the antecedent direction. If
anything, the exclusion of Bank Mellat from the parliamentary process, as
illuminatingly explained by Lord Hope of Craighead DPSC, seems to me to
support the argument that the Bank ought to have been consulted earlier.
187 As to the Treasury"s second argument, it may be that, in some cases,
the fact that the statute granting the power in question gives a speci!c right
of challenge subsequent to its exercise can be enough to dispense with any
prior obligation to consult. However, in my view, it is by no means a
su–cient answer in many cases. As a matter of logic, the two rights are a
long way away from being mutually inconsistent or even duplicative.
Indeed, if it were otherwise, the right to be consulted would be very rare,
because, as Lord Sumption JSC points out in para 37, there is almost always
a right to challenge a decision of the executive as a matter of public law.
188 A right to be consulted before a power is exercised is very di›erent
in its nature and in its potential e›ect from a right to challenge it after it has
been exercised. The former involves representations to the intending
exerciser of the power in relatively informal and %exible circumstances with
a variety of possible outcomes, whereas the latter involves arguing against
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the exerciser in a formal, forensic context, where the court"s powers are
relatively constrained. In an era where mediation is increasingly supported,
not least by the executive, the desirability of prior consultation, even where
subsequent challenge through the courts is possible, is at least as great as it
ever was.
189 As between the two rights, the present case provides a very good
demonstration of the di›erence between them in terms of their e›ect. The
right to challenge a direction under Schedule 7 has many drawbacks
compared with a right to be consulted before the direction is given.
Particularly as the Direction has virtually immediate e›ect, the time it may
take to challenge any subsequent order, coupled with the uncertainty while
such challenge is under way, and the costs involved in such a challenge, mean
that a subsequent right of challenge would be much less valuable than a right
to make representations in advance. Further, there must be a real risk of a
signi!cant adverse e›ect on a bank"s reputation if a direction is made, even if
it is subsequently quashed. Ignoring the subsequent appeals, well over seven
months elapsed between the giving of the Direction in this case and Mitting
J"s decision as to its validity. Seven months is a very long time from the
Bank"s perspective, and, even viewed objectively, it is a long time given that
the Direction was only to last for twelve months.
190 I am unimpressed by the Treasury"s reliance on section 63. It
purports to grant little, if anything, more than a speci!c statutory right to
persons against whom a direction is made than they would be accorded by
public law. That is clear from subsection (3) which provides that, on any
challenge to a direction ##the court shall apply the principles applicable on an
application for judicial review"". Unlike Lord Reed JSC in para 62, I do not
see section 63 as giving greater rights to a person against whom a direction is
made than they would enjoy under public law; nor do I consider that
sections 65—68 of the 2008 Act suggest otherwise. Those sections were
included, in my view, to deal with the need to protect con!dential material in
any proceedings under section 63. Indeed, I suspect that section 63 was
included in the Act because it was more sensible in drafting terms to link
those procedures to proceedings speci!ed in the 2008 Act.
191 Lord Reed JSC identi!es a number of other factors in paras 58—62
of his judgment which, when taken together with sections 63, and 65—68, of
the 2008 Act, persuade him that the normal duty to consult has been
abrogated. I do not agree. At a high level, I consider that, while the right to
be consulted in advance about the exercise of a statutory power which will
cause signi!cant harm can be abrogated by implication in the statute, the
right is so important that the implication must be very clear. More
speci!cally, I am unimpressed with the various other factors which weigh
with Lord Reed JSC. The di–culty of consulting because of the need for
con!dentiality does not impress me for the reason given by Lord
Sumption JSC in para 31. It may be that, where the Treasury was proposing
to make a direction against another bank or banks in di›erent
circumstances, it may not be practicable to give it or them to give an
opportunity to comment, but such a point must be assessed on a case by case
basis and in this case it fails for the reasons given by Lord Sumption JSC in
paras 31—33.
192 As already explained, I do not consider that paragraph 14(5) of
Schedule 7 assists. Nor do I !nd paragrah 15 of Schedule 7 of much help.
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The 2008 Act clearly had to specify the date from which a direction took
e›ect, and where the direction concerned a speci!c person, as in this case, it
was obviously sensible to provide that it took e›ect on the date on which it
was served on that person. I !nd it impossible to think of any other way of
ensuring both clarity and fairness.
Conclusion
193 In my view, therefore, Bank Mellat"s appeal should be allowed, the
direction made by the Treasury should be set aside, and the Order quashed.
194 I end by pointing out that the two grounds of challenge to the
Direction in this case are not entirely unrelated either in principle or in fact.
The uniting principle which applies both to the Bank"s substantive challenge
and to its procedural challenge is the fundamental public law rule that the
executive must exercise a statutorily conferred power fairly. When it comes
to giving a direction under Schedule 7 which will foreseeably and
substantially harm an entity, fairness requires the Treasury to have good
enough reasons for giving the direction. It equally requires the Treasury to
give the entity notice of the intention to give the direction, so that the entity
can make representations about it in advance.
195 So far as the facts are concerned, I have explained in paras 170—174
above why there is in my view considerable force in the Bank"s substantive
challenge to the giving of the Direction, The fact that the justi!cation for the
Direction was not very strong, coupled with the more speci!c facts that the
Treasury was wrong about the ownership of Bank Mellat and could usefully
have discovered what steps the Bank was taking to avoid inadvertently
supporting the programme, provide speci!c and practical support for the
conclusion that the Bank should have been given an opportunity to make
representations before the Direction was given.
LORD DYSON MR (dissenting in part)
196 I agree, for the reasons given by Lord Sumption JSC, that the appeal
should be allowed on the procedural issue.
197 I was at !rst persuaded by Lord Sumption JSC"s judgment that the
appeal should also be allowed on the substantive issue. But, like Lord Hope
of Craighead DPSC and Lord Neuberger of Abbotsbury PSC, I !nd Lord
Reed JSC"s analysis at paras 102—117 and 118—122 more convincing. Like
Lord Neuberger PSC, I express no view on paras 123 and 124 of Lord
Reed JSC"s judgment.
198 The Treasury has explained why Bank Mellat was singled out. The
explanation is summarised at paras 103—106 and 113 of Lord Reed JSC"s
judgment. Lord Sumption JSC accepts (para 27) that the Schedule 7
direction may well have added something to Iran"s practical problem in
!nancing transactions associated with its weapons programmes. But he
concludes that the direction was irrational in its incidence and
disproportionate to any contribution which it could rationally be expected
to make to its objective.
199 This conclusion is based on (i) making an assessment of what e›ect
the direction would have on Iran"s ability to !nance the weapons
programme and (ii) conducting a proportionality exercise by balancing that
e›ect against the undoubtedly grave consequences that the direction would
have for Bank Mellat.
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200 As Lord Sumption JSC acknowledges at para 21, any assessment of
the rationality and proportionality of the direction must recognise that the
nature of the issue requires that the Treasury be allowed a large area of
judgment or margin of appreciation. The court is in a poor position to weigh
the e›ectiveness of a measure whose object is to reduce (if not eliminate)
Iran"s ability to fund its weapons programmes. This is not an area in which
the court has any expertise. Accordingly, it should only hold that such a
measure is irrational or disproportionate if it is con!dent that this has been
clearly demonstrated. For the reasons given by Lord Reed JSC, I am not
con!dent that this has been done in the present case.
201 I would therefore dismiss the appeal on the substantive issue.
LORD CARNWATH JSC (dissenting in part)
202 Like the other partial dissentients my views on the substantive issue
have wavered. In the end however I am persuaded by Lord Sumption JSC
that the appeal should succeed on that issue for the reasons he gives: his
paras 19—27. Notwithstanding the force of Lord Reed JSC"s alternative
analysis, and the other judgments in support, I do not propose to add
anything of my own. It seems better that Lord Sumption JSC"s reasoning
should stand as the single majority judgment on this crucial issue. On the
procedural point, by contrast, I !nd myself clearly on the side of the
minority, agreeing wholly with the reasoning of Lord Hope of
Craighead DPSC on what I regard as a point of considerable general
importance: paras 134—159.
Appeal allowed.
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PRELIMINARY HEARING
JUDGMENT
1. The claimant opinions on the gassing of Jewish people during the Second World War
and thal homosexuality is conlrary to god·s law and nature do not fall within the
definition of belief for the purposes of Section 10 the Equality Act 2010.

2. The claims presented under the Equality Act 2010 are dismissed because the claimant
does not have the protected characteristic of religion or belief necessary to maintain those
claims.

Reasons
The Issues

1. Mr Ell is avers that he has been subject to direCt discrimination, contrary to
sections 15 and 39 of the Equal ity Act 201U becau ...~ he has made public two
beliefs which offended employees of Ihc respondent. Those beliefs were

identified at a Preliminary Hearing:
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a. That homosexuality was contrary to god's law and nature. and:
b. That no Jewish people were killed by the use of poison gas in
concentration camps during the Second World War. He adopted the lerm
··revisionist.. to describe his belief.

2. He avers chat both of these beliefs qualify as protected characceristics for the
purposes of section I 0 of the Equality Act 20 I 0.
3.

The respondent does nol dispute that Mr Ellis has espoused views consistent with
the said beliefs and that those views have become known to its employees. Whilst
the respondent denies liability in any event. relevant to the matters before me at
this Preliminary Hearing. the respondent argues that ~\1r Ellis' views do not meet
the test set out in a series of cases to which I refer below. It is sufficient to state
that the respondent did not concede that Mr Ell is' averred beliet met any aspect of
the guidance derived from the authorities.

4. Mr Ellis has some experience of public debate having stood for public election to
parliament and described his active engagement in politics as well as his
attendance at discussions and lectures on the quality of the evidence and
motivation for divergent opinions on the Nazi Germany's treatment of Jewish
people during the Second World War. Whilst he was versed in his subject he was
not experienced in che interpretation of the Equality Act 2010. I sought to provide
some guidance prior to this Preliminary Hearing in order to allow Mr Ell is to
orientate his submissions to the case law. He did so as best he could and. in order
to achieve the aims of Regulation 2 of the 2013 Employment Tribunal
Regulations, I have, where possible, applied Mr Ellis· factual statements and
arguments to the principles which guide my analysis of those facts.
5. This judgment has been somewhat longer in the fonnation than I expected in that
I felt it incumbent upon me to enquire of some the texts to which Mr Ell is referred
after Lhe conclusion ofrhe llearing because Mr El lis had onl) one copy ofthe
books \Vilh him or there was reference to documents which were not present at the
Hearing but v.ere available on my own enquiry. The books and articles on which
lMr Ell is relies are often summations of other sources.
6. For the purposes of the judgment I have consider the following (in translation
where the original was not in English):
D Duke: Afy Awakening: A Path to Racial Understanding [ 1998] and a synopsis of
his book Jell'ish Supremacism .\~v Awakening on the Jewish Question in Russia.
David lrving: Hitler 's War [I 991 edition]

')
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A Satire on the Holocaust (extracts which were copied for me) which contained
cartoons and text of a prurient nalUrc without any analysis of source or balance.
An article \\hich describes an account of the cxecurion of sev~ral Nazi leaders
convicted at the Nuremberg Trials; "Ritual Strangulation of Nuremberg Ma11yrs" and
shov.s a picture of the copse of Julius Striecher with the caption·· ... devoted his life
1
to educating others to the danger of organised Je\-\ ry and its schemes to dominate
Christians. for this he faced a cruel death at the hands of his enemies.''
A substantial number oh\ itncss testimonies from German soldiers. SS staff. and Nazi
officials.
Extracts from testimonies from people (both Jewish and otherwise) who stat~d they
were present in a number of concentration camps.
A substantial selection of contemporary German government documents referred to in
the Queens Bench Division Judgment in the case of David lrving v Penguin Books
Limited and Deborah Lipsradt; Mr Justice Gray. 11th April 2000.

7. The tracing and consideration of copies of these sources ,..,·as sadly not achieved
quickly and has been the principle cause of the substantial delay in the
promulgation of this judgment.

The factual Evidence

8. Mr Ellis gave evidence and there was no challenge to his honesty. J find he was
truthful in his statement of his beliefs. He shov~..ed a deep interest in '"hat he
termed "revisionism .. : that is revision of the conclusions drawn from aspects of
the evidence relevant to the conduct of rhe Nazi regime. He was similarly clear in
his viev. on homosexuality. The latter can be summarised in the letter he wrote to
his local newspaper. published on March 15th 2013 "'hich sets out quotations from
Romans I. verse 26 to 32 and his conclusion that the bible infers that death is the
appropriate penalty for those who approve of homosexuality and people arc not
··born homosexuals but may be born with such and other inclinations. The point is
we do not give into them but conform to the ways of virtue by the exercise of the
free will'·.
9. In response to quest ions on the mani fesrat ion his belief 1\.1r Ell is explained that he
felt compelled to express his views frankly. He expressed the view that

fhe JuJ~m~m ot'1he W:~r Cnmcs Tn\lun;~l sLated m pan ...For h•s 25 years or speaking. wnting and preactnng hatred of the
Jews. Streicher was widely known as 'Jew-9aiter Number One.' In his speeches and articles. week after week. month
after month. he infected the German mind wllh the VIruS of anb..Sem11ism. and incited the German people to act1ve
persecution Streiche:r's Incitement to murder and elctermmation at the time when Jews in the East were being killed
under the most hornble conditions clearly conslilutes persecution on political and racal grounds 1n connection wtlh war
comes , as defined by the Charter. and constJtvtes a Cflme agamst humanity ·

_,
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homosexuality was a corrosive force in society and associated its increased
toleration "'ith decline in societies. citing amongst others Imperial Rome.
10. He did not describe any other manifestation his belief or any practice which

shaped his conduct or reaction to other people. I note that Mr Ellis denies that he
had treated a colleague \\horn he believed to be gay less favourably than those he
perceived to be heterosexual. Nor did he assert that this belief was part of a wider
religious practice or faith.
11. Mr Ellis· views on the question of what is often called the Holocaust or, in some
of the literalUre Mr Ell is produced the ''Holocaust Hoax'' ?re derived from his
own visit to Concentration Camps in Poland. reading otoooks and aniclcs and
attendance at lectures. I will come to this in my analysis ahl~ou!!h I must record
that I pressed Mr Ellis to enquire of his study and understanding of the evidence
which is often cited to support the view that there was a an organised killing of
Jewish (i..:nd other peoples) by the use of Zyklon-R gas.
12. I will not set out Mr Ell is's answers in my findings of fact but will reflect them in
my discussion and analysis.
13. In response to questions about the effect of this belief upon his conduct of his life
Mr Ellis referred to atrending lectures and discussions on the subje~t and

attending British ~ational Pany meetings rallies. When asked, he cited the
specitic incidence of a rally outside a take a\vay food shop run b~ an Asian famil~
whom those attending the rally considered maybe harbouring a murder suspect.
He did not identify any direct relationship between that ~vent and his revisionist
belief in the falsification of the history of gassing of Je\\ ish people in the Nazi
concentrat1on camps.
Legal Matrix
14. The relevant elemenrs of the Equality Act 2010 are as follo'.'.s:

Religion or belief
( l )Religion means any religion and a reference to religion includes a reference to a lack

or religion.
(1)Belief means any religious or philosophical belief and a reference to belief includes a
reference to a lack of belief.
( 3)In relation to the protected characteristic of religion or belief(a)a reference to a person who has a particular protected characteristic is a reference to a
person of a particular religion or belief;

.l
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( b )a reference to persons who share a protected characteristic is a reference to persons
\\ho are of the same religion or belief.

I he principles derived from the relevant authorities:

15. The EA 1 . in McCiintock v Department of Constitutional Affairs [1008[JRLR
~

identified the elements necessary to indentify a 'belief, and distinguished
bet\\'een a qualifying belief under the Religion 7 Belief Regulations of 2003 and
'an opinion based on som~ real or perceived logic or based on information or lack
of infonnalion available'. The EAT held thm the latter did not qualify .
16. The BtS guidance. referring to the judgment of the European Coon of Human
Rights in Campbell and Cosans v UK (1982) 4 EIIRR 293 at 304. says that a
'religious belief may mean beliefs founded in a religion. provided the beliefs are
~orthy of respect in a democratic society and are not incompatible with human
dignity.
17.1n Grain,2er Plc v Nicholson l2010J lCR 360. EAT upheld the decision ofthe
tribunaL that the claimant's asserted belief was capable ofheing a 'belief for the
purposes of the Regulations. Burton J held that there must be some limit placed
upon the definition of philosophical belief. namely:
a. The belief must be genuinely held:
b. lt must be a belief and not. as in .\f(;Ciinlock, an opinion or viewpoint
based on the present state of information available;
c. lt must be a belief as to a weighty and substantial aspect of human life and
behaviour;
d. It must attain a certain level of cogency, scriousnes:;, cohesion and
importance:
e. It must be worthy of respect in a democratic society, be not incompatible
with human dignity and not conflict with the fundamental rights of others.
18. Bunon J also commemed (although not direct!} in issue in this appeal) that in his
opinion there is nothing to prevent a bclicfba~ed on a political philosophy. or
indeed on science, from qualifying as a 'philosophical beiief.
19. In Power v Gre.ater Manchester Police Authority the EA't' upheld the
judgmcm of a tribunal that a belief in spiritual ism (and the ability to communicate
\\ith spirits via mediums) had 'sufficient cogency, seriousness. cohesion and
importance' as well as being Y.onhy of respect in a democratic society.
20. The function of a coun Lo enquire as to the genuineness of a belief. and to decide
that as an issue of fact this must be an enquiry essential!)' limited to ensuring
'good faith'. his not the role of the court to enquire as to the validily of any belief
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or to test it by objective standards as individuals are at liberty to hold beliefs.
however irrational or inconsistent they may seem, and however surprising: MBA
\ \l.J•' . 1!iur~e.,L.._,,-h~l,mdl'n"lPr>' :1• \ ,~rtn J201J)AIIER(D)68

Analvsis & Conclusions
Homosexuality is c:onrrary to god's Jaw and nature

21. I accept that Mr Ellis genuinely believes that homose:~ u~iity is comrary to nature,
the teaching of the Bible and is a corrosive force in society. Although he has
referred to text from the Bible he does not assert a religious belief and on his
evidence his view of homosexuality was a more base reaction.
22. The true tenor of his beI ief was high I igh ted within the documentary evidence
before me annexed to the ET3. In the agreed and signed minute of one formal
disciplinary meeting. wherein he was being accused of homophobic behaviour,
he:

23.
24.
25.

26.

Accepted that he has previously responded to a col league who called him
··ignorant ··by stating ''You are right, I am ignorant of anal sex."
Referred to a work colleague as: "a homosexual - a pervert .'"
Disagreed he was aggressive but stated ··J may have come across that way
to these sorts of people as they are effeminate."
Stated in response to the question ··oo you not think he would find these
comments offensive?'": ''I don't care. I have those rights. We need to
stand on lhe wall and tight for freedom."

27. I am nor concerned with the manifestation of a belief; that is a quite separate
issue bm I do conclude that the way in which Mr Ell is expressed himself in a
formal disciplinary interview illuminates the true characteristic of his belief. He
holds a fundamental antipathy to\\-ards homosexual people, his belief is that
expressed plainly even when facing a disciplinary sanction for being aggressive to
a colleague because of that person's homosexuality; he considers that
characteristic to be a perversion and he is intoleranr of it per se.
28. I have considered my conclusions above in the context of paragraph 28 of
Grainger 'Where Mr Justice Bunon stated:

"lt seemed to me that the real concern that Mr Bowers had, and one which the court
would naturally share. would be the fear that reliance could be placed upon an
alleged philosuphkal belief based on a political philosophy which could be
characterised as objectionable: a racist or homophobic political philosophy for
example. In my judgment. the way to deal with that would be tO conclude that it
offended against the requirement set out in paragraph 36 of Campbell, that the belief
relied on must be "worlhJ' of respec/ in a democratic ~·ociety and not incompaTible
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u·ith human dignif)" or, in accordance with paragraph 23 of Williamson. "a belief
consistent with basic standards ofhuman dignity or integrity". Paragraph 36
in Campbell expressly refers. as the source of this requirement/caveat to Article 17 of
the ECHR. which deals with "Prohibit ion C!f abuse ofrights''.
29. I have also consider the Equality & Human Rights Commission Statutory Code of
Practice 20 I 0 which, at paragraph 2.59 adopts the same approach and gives an
example of a philosophical belief in racial superiority as a belief which would not
qualify for protection.
30. I do not accept that Mr Ell is' belief is one which is worthy of resp..:ct in a
democratic society. Moreover his belief is clearly in conflict with the fundamental
rights of others.
31. For this reason I conclude that this belief does not fall \\ ithin the meaning of
section l 0 of the Equality Act 2010.

Thai no Jell'iroh people were killed by the use lifpoison gas in concentratior. c..amps
during the Second World War
·
32. Mr El lis describes himself as a Revisionist; that is historical revisionism. The
philosopher Karl Popper stated that ··each generation has its own troubles and
problems. and therefore its own interests and its own point of vie\\·· and ··It
follO\\S that each generation has a right to look upon and re-interpret histor)' in its
own way .... After all. \.Ve study history because we are interested in it, and
perhaps because we wish to learn something about our problems. Bur history can
serve neither of these two purpose if, under the influence ot an inapplicable idea
of objectivity. we hesitate to present historical problems from our point of view.
And we should not think that our point of view. if consciously and critically
applied to the problem, will be inferior to that of a writer who naively believes ...
that he has reached a level of objectivity permitting him to present "the events of
the past as the)' actually did happen ...
33. In essence historical "revisionism" is a label for the inteliectual process 0f
examining the prevailing perceptions of events by reason of frc~h evidence or
from a different perspective. In either fonn it is essentially an intelleclllal rigour
applied to the examination of evidence. and preceding judgments based on such
evidence. to formulate: 'an opinion based on some real or perceived logic or
based on information or lack of infolltlation available'
34. In Mr Ell is" case his belief is derived entirely from the (a) a very particular
interprelation of aspects of the available documentary and '" itncss evidence and
an equal!> particular critique of some aspects of that evidence. Thus I am of the
opinion that Mr Elli5' views on the absence of evidence of the murder of Jewish
people in the Nazi Con<.:entration camps by gassing falls squarely within the dicta

7
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of UcCiimm·l. I' /)t"ptJrtmr:m IJ(CtJmlimrinnal -ttr11in [2001'</ /RLR ]9 and does
not amount to a belief for the purposes of section 10 ofthe Equalit} Acr 20 10.

35. Further. and quite apart form the above. I do not consider that \1r Ell is' belief on
this ~ubjcct are (a) cog~nt or cohesive or (b) \\OI1h y of respect in a democratic
SOC iet) .

Cogency and ( 'ohesion
36. The available case law has identified m any philosophical be!iefs as protected; the

importance of public service broadcasting. the sanctity of life for animal s and
prevention of foxhunting, pacifism. vegetarianism and total abstinence from alcohol. It
appears that the dcgrc~ of cogenc) and cohesion necessal') for what are renned ··on~
o.tr• beli efs is not high. Nevenheless I am not satisfied that in this case Mr Ell is' belief
that no Jewish person was killed by gassing in the concentration camps meets that modest
bar. My reasons are as follo""s:
37. Mr Ellis asserted that there was no reliable w·itness testimony of"'gassing'' and
averred that affidavit admissions by Hoss and others were forced through brutality
and were thereby unreliable. He further assened that eye witness testimony from
people within the camps was unreliable, exaggerated or false. I put to him some
aspects of the evidence in the lrving trial and some of the evidence from more
junior members of the German anny or SS such as that of SS Doclor Kremer at
or examples such as:
\1ichel [the sergeant-major of the camp] told me later that Wirth !.uddenly appc:ued. !oJol-..ed around on the
chambers on which they were still working. and said: 'right, we'll tl') it out right nO\\ ~Aith those twentyti\e working Jews Get them up here'. They marched our twenty-five Jews up then: and just pushed them in
and gassed them. Michcl said Wirth behaved like a lunatic, hitting at his own staff with hi$ whip to drive
themon ..
~a~

F1 om the tes1imurry ufSS- Unterscharfuehrer Wilhelm Buhr in his trial ar Hamburg
.\.fter h:aving the undressing barracks, I had to sh.:>w the Jews the way 10 the gas chambers I belie\ e that
'' h.:n I showed the Jews the way they were convinced that they were really going to the baths. After the
r.:-11" entered the gas chambers, the doors were closed by Hac ken hol t himself or by the Ukrainian~
-.ut-ordinated eo him. Then Hackenholr switched on the engine which supplied the gas...

I \:'l)uld ~ee that the lips and tips of the no!>es were a bluish colour Some of them had their closed, orher's
rolled. The bodio were dragged out oft he gas chambers and inspected by a dentist, who removed
tinger rings and gold teeth...

e~ ..:~

T.I,Iimnny ofSS-Oberschu,fuehrl!r Kur1 Bulender, In the Beb.tc-Obcrhauser Lriul

38. It is entirely reasonable to question the reliability of individual element~ of
evidence. It is ent ire ly reasonable to question the motivation for a person ' s
testimony. lt is not reasonabie ro ignore aspects of documen l~ry evidence or to
discount tranches of oral testimony (whether for or against a point) when forming
a viev.· on the evidence. Mr I:.! lis' stated he had attended lectures and studied the
evidence however hi s kno\\tledge was one sided; he described all the possible
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faults with witness testimony but saw none of the possible consistencies or the
possible cumulative effect of the evidence.

39. Having read the lf1'ing v Lipstodt Judgment prior to the hearing I raised a number
of the points from the judgment with regard to Auschwitr because Mr Ell is relied
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or
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:~grc'\.'\1. that a grcau:r concenntton of cyanide would have been required to Jcill humans than was nquired 1:0 fumtgare elolhing. .ID. feet
the cunccntra\Jon reqwed to ktll humans is 22 times less than is required for fwntg~~tion purposes As indJcetc:d in pan~graph 7 lOS
noo' ~ arid as lrvmg "as constraanerlro accept. Lcllchter's false assumptiC>n vatiated his conclusion lrving conceded the e)CistenCC of
m~n~ lltl'ler factual crro~ m the L.cuchtf:T report

I~ St1ln lhe hsht of die evidence of van.Peh and lrvmg's answen iD
....- .._on, I do1l0tamstder !hat an objcctwe hisiDriao
"nuiJ have n:garded the Lcudlter report as a suffictem reason Cur 4illmissmg. or evm doubling. tho coovcrgcnc.c of evtderu an
'' h•ch the Defendanrs rely for the presence of homicidal gas chambers at AU'SChwitz I }le.ve DOt overloolwl the fact that lrvins claimed
th.H t (UChtef't findmgs have been replttat.:d. notably in a report by Gemw Rudolf. But tl1at report was not produc.ed et the trial so it
'' ""P<'l>sible for mew assess ilS cvidemlal value

13 ~I I he sm:ngth of the cnuctsms of the leuchter report may explain v.hy, as the trial progn:ssed. the emphasts of lrving'~ cue on
\11-..:tn,io. appeared to shtfl from Lhe absence ol cyanide in the brick and plaster to the roof of morgue 1 at ercma.lonum 1 As I have
~'riJtnerl in paragraphs 7 91 10 7 93 above. lrvtng argues t.ha1 ~is no evidence of the pr~ of!he dlm~neys or duelS by rocart5
,,(" hoch. on !he Defend~~nts' cas.:. Zyklon-8 pelloets w.= poured down &cm the roor of morgue 1 mto !hE 815 chamber below (wbtt:re
th~ l~l~ndanb clatm most ol the dealhs ocxutred} In pamcular lrving relied on a photosraph of pan of!he collapsed roofwhieb
J"riJ) ed no evadencc of the apertures through whtch lhe cbmneys would have: protruded
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on same points to sustain his belief. It was apparent that Mr EJ!is was not aware
of. or had not considered, the counter evidence. He did not appear to know that
Irving, whose opinions were one ofthe foundations of his belief. had accepted
that a number of Jewish people had been killed using a gas chamber in
Auschwitz.
40. I have set out rhe detailed section of Mr Justice Gary' s findings on Auschwitz
which examined both the "revisionist" and ''accepled" schools of thought.

[ \X~ As th.:: Dcf~ndants point out, t:h1s argument has some curious features fnstly, lrvmg embraced 1t ~lallvely recently m late 1998
thatn c:annm have been th.: bas1s for hts dental$ before d\at dale of the C'liSfence of gas chambers Bl Auschwllz) Secondty,lrving
·•l'llt:arcd at un.: st.ag~ eo accept that there \\as a eas chamber 111 ~ I at crernaronum 2, albetl one that was used for fum:gauon
.mJ not for ktlhng In that~ 11 would seem that ducts or some other fonn of aper1ure would have been required to 111ttoduce the
f''lkts tnto the cllam~r smce the morgue had no \\tndO\o\o'S and a s•ngle gas-nght door Th::t!ly. 1!-te argument 1s confined 10 morgue I
'' .:rematortum 2 Although lrvmg spent hardly any lHne m his cross-eummauon of van Peh on the eYJdenc~ th.at gas:;tns look p~
,·l'<"hcrc ar Aus-eh\\ Ill:, tl t$ !he Defendants' case th.111 gassutg took plaec tn olher- gas chambers. oo..,~l)· at <"rcmatonum }
i ,,,

1 ~ ~3 Desp11e thos~ curtous features, Irvins's argument deserves robe: taken senously I ha,·c surnmanscd the Defendants' response lO
11 :n paragr-aphs 7 I09 to 7 11 I above In !he end, !he task for an historian IS to w~tglt the evidence of lhc absence of signs of holes in
1h~ roof of !he mor~~ou.: ag~~msl the oppostng evidence lhatthcl'\! were chimneys rurmtng through Lhe roof In my vi.:w van Pelt IS rrght
111lm up•nton rhar HIS oft~ so man)' yean> d•ff~e~ lt to venfy whether or not holes at one rime existed in a roofwh1ch collapsed as Long
li!;O as 19~~ 11 is unclear how much of lhe roof can be seen 111 the photograph on '1\nicll Irvmg rehe:~ The roof IS in a bad stale, so thaL
" " hard to tell il th1mo: w.:re holes m u There is a possibiluy tlw the holes were bxlrfilled 'Ibolre rs the evidence of eye-wnncssc:s
"hn observed ot et ka..~t desert bed pelkt5 bemg poured down 11\rough the roof of the morgue Olerc's drawJ118 depicu clearly the
~h•mnevs runntng up tO\\ards the roof the gas chamber Thclf appearance 111 hts draWing corr~s wtth the descrtpuon of tbem by
I:\uher and uthers Photographs taken m 1942 (or 194)) and 1944, whrlst dtfficuh eo 1nterprel, ~ const5l.Crll with th.: prc~ of
rrotrud 1ng chrmn.:) s In these c1rcu;nstanccs.l consider that an objectwe hrst.onan , Lalnng account of a1: the c\·1dc:nce, "'ould conclude
tl·.n 1he apparent absence: or' C:\'ldencc of holes ut tit.: roof of morgue lt c~maronwn 2 falls fa.r short of bemg a good reason for
rc·•,·cung ~ cumulau\e effect of dlc cv1denoe on wh1ch the llefendanl5 rely
( • IS clu:Jmben {or Jumlgalwn purposes or 10 sen e as a1r rtlJd s~l•rs

I_; 8~ I ha•e no doubt that lrvmg IS nght that there was throughout a need to have l'umtgalton facahhes ac the camp There is
J••c:umentary C:V1dence of concem about the effect on the labour supply of prevaaling monality levels As van Pelt ecceptcd, ovens
"''''Id have been r~uir~d to cremate chc large number who succumbed to d•sease But tn my JUdli:lu~ ntlhcre IS ample evtdence whtch
"11uld have convmced 1111 objecuve comme11tator that there were also gas chambers wh1ch were pul rouse to kill humans In the fll'st
pl.tc.:: the!'\! 1S th~ qe-wnness evidence to which l ha~·e referred Secondly, there is the evtdence o! van Pelt r.hal the redesign of
c:r.:1natorium 2 on latA: 1942 was intended to cater :tor hvc human bemgs 10 l.\'31k down tO an w.Jr..,ssmg room before being led tl'llO the
.:h~mber and ro do away wtth the corpse-shde prev1ously used to conYey dead bodtes downsburs I :urdly, lhl"iC ~~ .:• t.ience that a
,,unp doctor ask~d in January 1943 for the proiiiSton of an undressing-room, whtch would have been wtnn:C;s.sar)" if the crema10num
".:re mtcndcd for corpses F1nal1y there ts the C"I-Jdence of the let~r dated J I March 1943 111 WhiCh B•<or.l:;,ll'rcqutsllions..as a 1\'litter of
ur!!~ncy. a J!AS·IIght door "'"ha sp:-·hole of extra th.cknes.s lt tS difficult 10 see why a spy-hole would be necessary tnthe door of a
dumber used only for fum1gattng corpses or other obj«lS for these reas<W~S I do not accept ~bolt 11.11 objective histonllll would be
l"r,uaded tlutt the gas chambers sen·ed onl)' the purpose-s of furntl!lltion The evidence poDrts firmly Ill the d1rccoon of a homicidal
us.:- of the ctuunbers tU\\ ell

1.> 85 I turn lO lrt1ng's alremau~·e argument lhaithe redesign woric earned oul •n early 1943 was 10 COI\IIert cremaJOnwn 2 (and
c;r,·tnatorium 3) for use as an a1r-ra1d shelter I accept his claim thaL there was al the ume some concern llbo11t Allied &lr-rards ut the
r.:l!IOO lam prepared 10 assume '" lrvmg's favour llwt 11 was standard prlllCucc to equip she~ with gas-ngltt doors opening outwards
.md .:qu1pped W1th a peephole (althouglt probably oot "'lth a me~al grille on the ins1de) ~everthcless there appear to me lObe CO@C'Il
rr ~gmauc reasons for a hi~tonan to condude that the evidence does oot suppor1 the atr-raid shelter argument
I 3 861f the redestsn \\BS ro comen lhe bmldmgs to atr ratd shel~..,. there would have been no ~m why the drawtngs and
·'"octated docum.:nts should not say so But there is no him in the documel'IIS that such was !he mlenllon The quesuon ar1sc:s for
"hose benefit s111.h shcl~rs would ha\'C been built It appears to me lobe unhkely that the Nazis would be corw:cmccl to shcllcr the
.:..unp mma!A!s In any case the she hers would have bcc:n 100 SIDAII10 ICCOilUTIOCWe more lhao a fntalon of them Bur the shelters
"•>uld not have been sunablc for SS personnel etther, )lllCc the SS balncks wen: about one and a half miles way So I ca.nnoc a.cxqK
thJtlhis argument corKs anywhere near dtsplacing the conclusion to be drawn from~ convergent evidence ~hed on by the
l.l.:fendants for thetr contenuoo a' to tho: obJect ot'thc rcdc:s•I!J'I work
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llowever it is notable that the available evidence supports the view lhat there were
a number of camps where Zykon-B gas was used to kill people.
41 . I wou Id have been prepared to find that Mr E 11 is' bel i~f had su ffi ci en t cogency if

Mr Ell is held his views with a foundation of logic which acknow!edgcd and
weighed the evidence (or expert evidence in the case of the Leuchter/Roth
reports) but 1 am left with a clear impression that Mr Ellis has wholeheartedly
adopted any criticism of the evidence which corroborates the assertion that gas
chambers were not used to kill people and made little effort to consider the wider
available evidence. There appears, on Mr Ellis's explanation for his view. to be a
bias towards seeking arguments to deny the possibilit)' that a Jewish person was
killed by gassing. In my judgment, even on the modest standard of cogency
required for a belief, Mr Ellis' views arc based on a knowingly partial and
distorted approach to the evidence available to a lay person whose shares his
degree of interest in the subject.
Tl'orthy ofRespecr in a Democratic Society

42. I have noted that of the sources of information Mr EIJis produced there was.
viewed cumulatively. a consistent element of anti-Semitism. The "Satire'' cartoon
used stereotyping and offensive canoon images which had little to do with
historical analysis and more in common with Der Sturmer than Juvenal, Addison
or JP O'Rouke.
43. The article on the execution of several of the men convicted at Nuremburg
focuses on the Jewish faith of a chief US prosecutor and the executioner and cites
Streicher as a manyr killed for " ... educating the world about ..Jewry".
44. Mr Ellis relied on Duke. a fonner leader ofthe Klu Klux Klan in Louisiana.
Duke's book comains a substantial number of statements about Jewish people
such as: "the .Jewish p~ople .. propose to extend their totalitarian dt!nial of free
speech from Europe and Canada Lo the nation that ""as once the most free in the
world: the United States.'' He advenises on the ovenly white nationalist website
Stonnfrom. That website introduces its position on "Jewry'' as follows:
"What we are tellmg wh ite v1s1tors about the Jews contradicts what tnev see with their own eves, which makes our task m1.1ch
more drffocult
understandtng the damatge that Jews have dooe to me wh1te race requ1res a lot of thto:k: og, and our monds tend to wancter '"
many dofferent doreaoons The problem IS particularly acute among random white vos1tors They typ1c.1!ly come nete because
they are tored of crome, affirmative act1on and mestozo onvas1on But often, the ftrst thmg they see on Stonnfront IS a mas.sove
amount of anto·Jew1sh posts, arguments 1rwolvong goy1m, mat20 and all kinds ot exottc terms that ··to an ururut1ated viSitormake us look wacky. Even people who are aware that Jews want to che at them out of correct t.llange don't necessarily see
such behavoor as antl·whlte- they figure, that's JUSt the way Jews are The visotors' ab~itv to connect the dots os what's
mtssong
To avood thos, the Jewosh prob;em needs tc. be pl'ese.1ted on a convonong, eas1ly unde.,.t,andabie. yet compreher1s1ve
framework to a forst·t•me vosotor, before they get lost on u .ot.c a.spects of Jew1sh·related thn!ads. Thos framework needs to
accommodate all the disparate poeces of .lew1shness, oncludlng theor achievements. make all thosr p1eces ftt togethet and
allow the vos1tor to connect the dots. We want hom to say : 'Ahl, now l get i t!'
accompll~h thiS here Much of these materi~l~ come from Or Duke's "My AwaKenong", a fasconatong boo/( ano a
treasure trove of onfor~t•on Some of my thoughts and 1nterpretat1011S mav be rnaccurate or wrong, so please poont that out
Thanks•.

I tried to
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45. Mr Duke's advert on Stormfront links to his own ''home page" \Nhich is
I ·n., ... .:~o. "l~ I , , rt i;J.;, ... L''l-.-. , m;; - J.:,\ ., ~L. '·~,.m a.:~~ I t . . u~ l)r "'ing
h ' h,. ..:r t I.J 'l I I.' b:tl .,,.: • r "llJot.Jt-; lli.:-.. [u I. J .... l.';,~mit lC rllt ~~
reference to his approach to the analysis of evidence but his own comments and
crudities concerning Jewish people I note that to express a political opinion £hat a
certain pressure group (whether by faith or political opinion) v.·ields too greater an
intluence or such influence is adverse to a country's interest is an en1irely
reasonable position to adopt. f also note that the sources above express rheir
vie\o\S in an often offensive and bigoted tone.
46. I also note thar the evidence of the use of gas chambe::-s extends beyond people of
Je'" ish faith w those interned for their political belief. their ethnic origin or their
mental capacit)' . Mr Ellis" asscncd belief focuses only on Jewi~h people.
47. I am therefore of the view that Mr Ell is' predominant reliance on the first three
of the sources noted above is evidence of his own sympathy with the consistent
theme \dthin those sources. a theme of antipathy towards ''Jewry'". of which
denial of deaths by gassing is a facet
48. Lastly and discrete from my analysis ofMr Ellis' personal beliefs.! am of the
"i ev.. that the assertion that the Nazi regime did nOl adopt the use of gas chambers
to kill any Je"" ish people as untenable and not worthy of respect in a democratic
societ).
49. In a democratic society it is entirely reasonabl~. in the context of this subject. to
question the significance of any point of evidence. to question the number of
people killed and to reflect on the conduct of other parties. A quite proper
example of .. historical revisionism .. in this comext wa~ the massacre of the SS
guards at Dachau b} the American soldiers who first emen.:d the camp; an
incident which was suppressed tor some time. But to believe that not one person
.lcv.. ish person was murdered in a gas chamber is unsupported by cumulative
weight of evidence. It is not even a view held by Dr David Irving an able and
highly experienced historian who was a prominent advocate of challenge to the
commonly held view of the .. Holocaust''.
50. I have considered the Judgment of Mr Justice Grey which entails a
~omprehensive analysis of the arguments put fon"ard against the assertion of an
organised and deliberate panern of murder of Jewish people during the period
bct\\ecn 1943 and late 1944. Having gone to some length to examine the publicly
a\ailablc evidence discussed in that case. I \\Ould adopt the relevant parts of his
ver) detailed judgment and conclude that the assertion maintained by Mr Ellis.
and others. is not worthy of re~pect in a democratic society.

\11 Jusnce Gray; Judgment a1 parasraph 13 105, "The 1nfercnuc wh1ch In my JUdgment IS clearly tr: be drawn from what lrvmg h3s
''"Jam.! \\fllll:n 1S that h~ IS anh·Scmmc"
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51. In light of the above I have concluded tha[ Mr Ellis' belief that no Jewish person
died h~ being gassed at Auschwitz does not !all withiu the definition of a belief
for the purposes ofsection 10 of£he Equalil} Act 2010.
52. By reason of the above J dismiss the claims of direct discrimination because \1r
Ellis does not have the averred protected characteristics of belief.

Judgment posted to the parties O!l

~

4 .r~~r~ .~1{¥
For Secretary of the Tribunals

EMPLOYMENT JUDGE R POWELL

Dated: 2nd February 2014
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PERINÇEK v SWITZERLAND
Before the European Court of Human Rights
Application No.27510/08
The President, Judge Spielmann; Judges Casadevall, Villiger, Berro,
Karakaş, Šikuta, Hirvelä, De Gaetano, Nußberger, Sicilianos, Keller,
Potocki, Jäderblom, Pejchal, Silvis, Vehabović, Kūris: 15 October
2015
(2016) 63 E.H.R.R. 6
Abuse of rights; Convictions; Freedom of expression; Genocide; Margin of
appreciation; Necessary in democratic society; Right to respect for private and
family life; Switzerland
H1

The applicant was chairman of the Turkish Workers’ Party. In 2005 he took part
in three public events in Switzerland; a press conference in Lausanne on 7 May
2005; a conference in Opfikon on 22 July 2005; and a rally of the Turkish Workers’
Party in Konz on 18 September 2005. The applicant made public statements at all
three events about the genocide of the Armenians in 1915. On 15 July 2005 the
Switzerland–Armenia Association lodged a criminal complaint against the applicant
and in April 2006 he was committed for trial before the Lausanne District Police
Court. On 9 March 2007 the applicant was found guilty of racial discrimination
under art.261(4) of the Criminal Code. He was fined and ordered to pay
compensation for non-pecuniary damage. The applicant appealed and sought to
have the judgment set aside and additional investigative measures taken to establish
the state of research and the position of historians on the events of 1915 and the
following years. On 13 June 2007 the Criminal Cassation Division of the Vaud
Cantonal Court dismissed the appeal. The court held that Parliament had not
intended to restrict the application of art.261 to the genocide of the Jews and in
changing the wording had indicated that it was to apply to all genocides, specifically
the Armenian genocide. The courts were not required to rely on the work of
historians to acknowledge its existence because the present case was specifically
covered by the legislation and intentions of those who enacted it. The Armenian
genocide was deemed to be an established fact and there was nothing exceptional
about the present case that required additional investigative measures and historical
approach to determine whether genocide had taken place. The court upheld the
finding that the applicant’s motives in making the statements in question were
racist and nationalistic. The court found that: the assessment of compensation for
non-pecuniary injury was not arbitrary; the sum awarded was appropriate; and the
award from costs had not exceeded the court’s discretion
(2016) 63 E.H.R.R., Part 2 © 2016 Thomson Reuters (Professional) UK Limited
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H2

The applicant appealed to the Swiss Federal Court on the basis that the cantonal
courts had not conducted a sufficient examination of whether the factual
circumstances warranted classifying the events of 1915 as genocide. In December
2007 the appeal was dismissed. The court held that art.261(4) did not apply
exclusively to Nazi crimes but to other genocides. The court found in terms of
art.10 that the applicant was aware that genocide denial was a criminal offence
and his conviction was intended to protect the human dignity of members of the
Armenian community and to prevent genocides.
H3
Held:
(1) by 14 votes to three that the question of whether art.17 was applicable be
joined to the merits of the complaint under art.10;
(2) by 10 votes to seven, that there had been a violation of art.10;
(3) by 13 votes to four, that there were no grounds to apply art.17;
(4) by 16 votes to one, that there was no need to examine separately the
admissibility or merits of the complaint under art.7;
(5) by 12 votes to five, that the finding of a violation of art.10 constituted in
itself sufficient just satisfaction for any non-pecuniary damage suffered by
the applicant; and
(6) unanimously dismissed the remainder of the applicant’s claim for just
satisfaction.
1. The application of art.17
H4

(a) Article 17 was only applicable on an exceptional basis and in extreme cases.
In cases concerning art.10 it only applied if it was immediately clear that the
statements in issue sought to use the right to freedom of expression for ends that
were contrary to the values of the Convention. In the present case the decisive
point under art.17 was whether the applicant’s statements sought to stir up hatred
or violence and whether by making the statements he attempted to rely on the
Convention to engage in an activity or perform an act that was aimed at the
destruction of the rights and freedoms laid down in it. The point was not
immediately clear and overlapped with the question of whether the interference
with the applicant’s rights under art.10 was “necessary in a democratic society”.
The application of art.17 was to be joined to the merits of the applicant’s complaint
under art.10. [114]–[115]
2. Criminal conviction and punishment (art.10)

H5

(b) Article 16 did not provide a justification for the restriction of the right to
freedom of expression in the present case on account of the fact that the applicant
was an alien. The article was only capable of authorising restrictions on “activities”
that directly affected the political process and was not applicable to the present
case. [121]–[123]
H6
(c) The interference with the applicant’s rights under art.10 was based upon
art.261(4) which was accessible. The key issue in the present case was whether
when the applicant made the statements in issue he knew or ought to have known
that they could render him criminally liable under this provision. The domestic
courts found that the applicant knew that the Swiss National Council had recognised
the events of 1915 as a genocide and as a result the applicant could reasonably
(2016) 63 E.H.R.R., Part 2 © 2016 Thomson Reuters (Professional) UK Limited
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have foreseen that his statements in relation to these events might incur criminal
liability under that provision. The fact that an earlier prosecution in relation to
similar statements had resulted in an acquittal did not alter the position. It was not
entirely clear how the Swiss courts would determine whether the events in 1915
amounted to a genocide due to an absence of case-law on the point and the fact
that the courts had rarely dealt with such cases. However, their approach to the
applicant’s case was reasonably foreseeable in view of the adoption by the Swiss
National Council. The interference was sufficiently foreseeable and “prescribed
by law” within art.10(2). The interference did not pursue the legitimate aim of the
prevention of disorder because the Swiss Government had failed to demonstrate
that the applicant’s statements were capable of leading or had actually led to
disorder. There was no evidence that confrontations had taken place at any of the
events at which the applicant had attended. However the applicant’s conviction
did pursue the legitimate aim of protecting the dignity of the deceased and surviving
victims of the events of 1915 and the identity of present-day Armenians as their
descendants. [130]–[157]
H7
(d) In the present case the Court was required to determine whether the
application of art.261(4) was “necessary in a democratic society” and not whether
the criminalisation of the denial of genocides or other historical facts was justified.
A balance had to be struck between the applicant’s right to freedom of expression
and the rights of Armenians to respect for their ancestor’s dignity within art.8. The
applicant’s statements were made at public events where he was speaking to
like-minded supporters as a politician about an issue of international public concern.
He did not express contempt or hatred for the victims of the events of 1915; he did
not call the Armenians liars, use abusive terms towards them or attempt to stereotype
them. His allegations were directed against the “imperialists”. Equally, the
statements could not be seen as a form of incitement to hatred or intolerance towards
Armenians on account of the applicant’s position and the wider context in which
they were made. There was no automatic presumption that the statements were
capable of promoting a racist and antidemocratic agenda where the applicant spoke
in Switzerland about events which had taken place on the territory of the Ottoman
Empire 90 years earlier. There was no evidence that the applicant’s membership
in the Talaat Pasha Committee was driven by a desire to vilify the Armenians and
spread hatred for them as opposed to his desire to contest the idea that the events
of 1915 had constituted genocide. The statements read as a whole and taken in
either their immediate or wider context could not be seen as a call for hatred,
violence or intolerance towards Armenians despite their virulence and the
applicant’s uncompromising position. They concerned a matter of public interest
and were entitled to heightened protection under art.10. The Swiss authorities only
had a limited margin of appreciation to interfere with them. [226]–[241]
H8
(e) The historical context of the Member State concerned was of relevance when
assessing whether there was a pressing social need for an interference with rights
under the Convention. In the present case there was no direct link between
Switzerland and events in the Ottoman Empire in 1915. The only tenuous link was
the presence of an Armenian community in Switzerland. There was also no evidence
that at the time the applicant made his statements there was a risk of serious friction
between Turks and Armenians in Switzerland. The applicant’s criminal conviction
was not justified by the situation in Turkey. His statements in Switzerland were
not the cause of any hostility towards the Armenian minority in Turkey, his
(2016) 63 E.H.R.R., Part 2 © 2016 Thomson Reuters (Professional) UK Limited
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conviction did not provide protection for their rights and there was no evidence
that the applicant’s statements had provoked hatred towards the Armenians there.
A period of 90 years had elapsed between the events referred to by the applicant
and the statements he made in Switzerland. In view of the nature of his remarks
and the time that had elapsed, the impact of his statements on the Armenian
community in Switzerland was not sufficient to warrant criminal law measures
particularly as their impact was limited to three public events. [242]–[254]
H9
(f) There was no consensus among Member States regarding the criminalisation
of denials of historical events. The provisions in countries that did make such
denials a criminal offence had a wide scope but linked the need to criminalise
genocide denial to the need for it to be capable of producing tangible negative
consequences. In view of the absence in Swiss law of a requirement that the offence
be carried out in a manner likely to incite violence or hatred and other factors which
had a significant bearing on the breadth of the margin of appreciation, the
comparative law position was of limited significance in the present case. Switzerland
was not explicitly required by any international treaties in force to impose criminal
penalties on genocide denial nor was it compelled to do so under customary
international law. The interference was not therefore justified by Switzerland’s
international law obligations. [255]–[268]
H10
(g) It was unclear form the reasoning of the Swiss courts whether the applicant
was penalised for disagreeing with the legal qualification given to the events of
1915 or with the prevailing views in Swiss society on the point. In the latter case
the applicant’s conviction obstructed the possibility of expressing opinions that
differed from the authorities or a sector of the population. The applicant received
a criminal conviction that could have resulted in a term of imprisonment. The
sanction was serious in terms of its consequences for the applicant particularly in
view the other means of intervention through civil remedies and the fact that it was
one of the most serious forms of interference with the right to freedom of expression.
[271]–[273]
H11
(h) Member States were granted a margin of appreciation if the authorities had
conformed with the criteria set out in the Court’s case-law when balancing
conflicting rights and had considered the importance and scope of the rights at
stake. An interference with the right to freedom of expression that took the form
of a criminal conviction required detailed judicial assessment of the relevant conduct
and whether the sanction was necessary in the specific circumstances. The Swiss
courts had failed to conduct such an assessment when balancing the rights of the
applicant under art.10 against the rights of the Armenians under art.8. It was not
necessary in a democratic society to subject the applicant to a criminal penalty in
order to protect the rights of the Armenian community in view of the nature of the
applicant’s statements; their effect on the Armenian community; the lack of any
international law obligation for Switzerland to criminalise such statements; the
censuring of the applicant for voicing a differing opinion; and the serious sanction
imposed. There had been a breach of art.10. [274]–[281]
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THE FACTS
I. The circumstances of the case
A. The applicant
10
11

The applicant was born in 1942 and lives in Ankara.
He is a doctor of laws and chairman of the Turkish Workers’ Party.
B. The statements at issue

12
13

In 2005 the applicant took part in three public events in Switzerland.
The first was a press conference held in front of the Château d’Ouchy in
Lausanne (Canton of Vaud) on 7 May 2005. In the course of that press conference,
he made the following statement in Turkish:
“Let me say to European public opinion from Bern and Lausanne: the
allegations of the ‘Armenian genocide’ are an international lie. Can an
international lie exist? Yes, once Hitler was the master of such lies; now it’s
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the imperialists of the USA and EU! Documents from not only Turkish but
also Russian archives refute these international liars. The documents show
that imperialists from the West and from Tsarist Russia were responsible for
the situation boiling over between Muslims and Armenians. The Great Powers,
which wanted to divide the Ottoman Empire, provoked a section of the
Armenians, with whom we had lived in peace for centuries, and incited them
to violence. The Turks and Kurds defended their homeland from these attacks.
It should not be forgotten that Hitler used the same methods – that is to say,
exploiting ethnic groups and communities – to divide up countries for his
own imperialistic designs, with peoples killing one another. The lie of the
‘Armenian genocide’ was first invented in 1915 by the imperialists of England,
France and Tsarist Russia, who wanted to divide the Ottoman Empire during
the First World War. As Chamberlain later admitted, this was war propaganda.
… The USA occupied and divided Iraq with the Gulf Wars between 1991 and
2003, creating a puppet State in the north. They then added the oilfields of
Kirkuk to this State. Today, Turkey is required to act as the guardian of this
puppet State. We are faced with imperialist encirclement. The lies about the
‘Armenian genocide’ and the pressure linked to the Aegean and Cyprus are
interdependent and designed to divide us and take us hostage. … The fact that
successive decisions have been taken that even refer to our liberation war as
a ‘crime of humanity’ shows that the USA and EU have included the Armenian
question among their strategies for Asia and the Middle East … For their
campaign of lies about the ‘Armenian genocide’, the USA and EU have
manipulated people with Turkish identity cards. In particular, certain historians
have been bought and journalists hired by the American and German secret
services to be transported from one conference to another. … Don’t believe
the Hitler-style lies such as that of the ‘Armenian genocide’. Seek the truth
like Galileo, and stand up for it.”
14

The second event was a conference held in the Hilton hotel in Opfikon (Canton
of Zürich) on 22 July 2005 to commemorate the 1923 Treaty of Lausanne.1 In the
course of that conference, the applicant spoke first in Turkish and then in German,
and said the following:
“The Kurdish problem and the Armenian problem were therefore, above all,
not a problem and, above all, did not even exist … .”

15

After that, the applicant handed out copies of a tract written by him, entitled The
Great Powers and the Armenian Question, in which he denied that the events of
1915 and the following years had constituted genocide.
16
The third event was a rally of the Turkish Workers’ Party held in Köniz (Canton
of Bern) on 18 September 2005. In the course of that rally, the applicant made the
following statement in German:
“… even Lenin, Stalin and other leaders of the Soviet revolution wrote about
the Armenian question. They said in their reports that no genocide of the
Armenian people had been carried out by the Turkish authorities. This
statement was not intended as propaganda at the time. In secret reports the
1

Treaty of Peace signed at Lausanne on 24 July 1923 between the British Empire, France, Italy, Japan, Greece,
Romania and the Serb-Croat-Slovene State, on the one part, and Turkey, on the other part, 28 League of Nations
Treaty Series 11.
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Soviet leaders said – this is very important – and the Soviet archives confirm
that at that time there were occurrences of ethnic conflict, slaughter and
massacres between Armenians and Muslims. But Turkey was on the side of
those defending their homeland and the Armenians were on the side of the
imperialist powers and their instruments … and we call on Bern, the Swiss
National Council and all parties of Switzerland: Please take an interest in the
truth and leave these prejudices behind. That is my observation, and I have
read every article about the Armenian question and these are merely prejudices.
Please leave these prejudices behind and join [??], what he said about these
prejudices, and this is the truth, there was no genocide of the Armenians in
1915. It was a battle between peoples and we suffered many casualties … the
Russian officers at the time were very disappointed because the Armenian
troops carried out massacres of the Turks and Muslims. These truths were
told by a Russian commander ….”
C. The criminal proceedings against the applicant in relation to these statements
17

18

19
20

21

22

On 15 July 2005 the Switzerland–Armenia Association lodged a criminal
complaint against the applicant on account of the first of the above-mentioned
statements. The investigation was then expanded to cover the other two oral
statements as well. On 23 July 2005 the applicant was interviewed by the Winterthur
public prosecutor in relation to the statement that he had made in the Hilton hotel
in Opfikon. On 20 September 2005 he was interviewed by a cantonal investigating
judge in the Canton of Vaud.
On 27 April 2006, considering that the three statements made by the applicant
fell within the ambit of art.261bis(4) of the Criminal Code,2 the competent cantonal
investigating judge of the Canton of Vaud decided to commit the applicant for
trial.
The trial took place before the Lausanne District Police Court on 6 and 8 March
2007.
On 6 March 2007 the court heard the applicant, the public prosecutor, and the
Switzerland–Armenia Association, which had been constituted civil party. The
court then went on to hear six professional historians—one American, three French,
one German and one British—and one sociologist that the parties had called to
give evidence.
On 8 March 2007 counsel for the applicant asked the court to gather further
evidence in relation to the events of 1915 and the following years. The court rejected
the request, holding that it was dilatory and would lead to an adjournment of the
proceedings. More importantly, it was not necessary to take more evidence on this
point, given that these events had been analysed by “hundreds of historians for
decades” and had been the “object of innumerable publications”. The court had
already heard such evidence by the historians called by the applicant and the civil
party, which they regarded as the most competent in relation to this topic. It would
therefore be superfluous to take further evidence in relation to it.
On 9 March 2007 the Lausanne District Police Court found the applicant guilty
of the offence under art.261bis(4) of the Criminal Code3 and ordered him to pay
2
3

See [32] below.
See [32] below.
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90 day-fines of 100 Swiss francs (CHF—€62 at that time) each, suspended for two
years, a fine of CHF 3,000 (€1,859 at that time), which could be replaced by 30
days’ imprisonment, and the sum of CHF 1,000 (€620 at that time) in compensation
to the Switzerland–Armenia Association for non-pecuniary damage. The court
held:
“I. The defendant
Dogu Perinçek was born in Gaziantep, Turkey on 17 June 1942. He is a
Turkish politician resident in that country. After some ten months’ manual
employment in Germany, between 1962 and 1963, he studied law at the
University of Ankara and was awarded his doctorate in 1968. He is the founder
of an extreme left-wing journal. In 1969, he founded the Revolutionary
Worker-Peasant Party of Turkey. Dogu Perinçek can be defined as a left-wing
extremist and a follower of Lenin or Mao. He spent several years in prison in
the 1980s on account of his political views. He is currently the General
Chairman of the Turkish Workers’ Party, which represents 0.5% of the Turkish
electorate. Dogu Perinçek describes himself as a cultivated person with a very
good knowledge of history. He speaks fluent German.
In his personal life, the defendant is married and the father of four children,
three of whom are adults. He states that he earns about CHF 3,000.00 per
month. Part of his income comes from royalties and an old-age pension. He
also benefits from his wife’s income. He states that his financial situation is
healthy. He has never had a criminal conviction in Switzerland. No account
will be taken of his criminal convictions in Turkey because, to the Court’s
knowledge, they relate to political offences. It may also be noted that the
European Court of Human Rights has found against Turkey on two occasions
in cases concerning the defendant. He will therefore be treated as a person
being prosecuted for the first time.
II. The facts and the law
This case does not, in itself, present any factual problems. To simplify matters,
a copy of the committal order made by the cantonal investigating judge on
27 April 2006, which specifies that Dogu Perinçek was committed for trial
in this court following an adversarial hearing, and not in absentia, as the
indictment indicates, can be appended to this judgment.
On 7 May 2005 in Lausanne, then on 18 September 2005 in Köniz, BE, Dogu
Perinçek stated publicly that the Armenian genocide was an international lie.
The defendant also acknowledges that on 22 July 2005 he stated in connection
with the Armenian genocide that the problem of the Armenians, like that of
the Kurds, had never been a problem and that it (the genocide) had never
existed (paragraph 2 of the committal order).
There is no dispute as to the facts since Dogu Perinçek admits to denying the
Armenian genocide. He therefore comes within the scope of Article 261 bis
of the Criminal Code, under which he is charged. Dogu Perinçek acknowledges
that massacres took place but justifies them in the name of the laws of war
and maintains that the massacres were perpetrated by the Armenian as well
as by the Turkish side. He also acknowledges that the Turkish Ottoman Empire
moved thousands of Armenians from the borders of Russia towards what are
now Syria and Iraq, but denies totally the genocidal nature of these
deportations. He maintains that at most these deportations reflected security
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needs. He has even claimed that the Ottoman troops were acting to protect
the Armenians in the conflict between the Ottoman Empire and Russia.
Moreover, he has often stated in public that the Armenians, or at least some
of them, were traitors, as they were allied to the Russians against the troops
of the Empire. The defendant has received varying degrees of support for his
opinions from the historians whom he called to give evidence to the court.
The historians called by the civil party have disagreed totally with him. In
this context, it should be noted that in response to Dogu Perinçek’s comments,
the Switzerland–Armenia Association filed a complaint against him on 15
July 2005. The association’s civil-party claims will be considered later.
Like the parties, the Court recognises that denying the existence of a massacre
as such, however large-scale, is not in itself covered by Article 261 bis of the
Criminal Code. As the law clearly states, it has to concern a genocide as
defined by, for example, the International Convention of 9 December 1948
on the Prevention and Punishment of the Crime of Genocide and Article 6 of
the Rome Statute. In its submissions, the defence maintained that when it
drew up Article 261 bis of the Criminal Code, Parliament only had in mind
the genocide of the Jews in the Second World War. The defence also argued
that to be entitled to the protection of Article 261 bis, a genocide must
necessarily be recognised as such by an international court of justice. It stressed
that the Armenian genocide had not been universally recognised, in particular
not by Turkey, and that certain historians shared Dogu Perinçek’s opinions.
It concluded, first, that as the situation was unclear and, second and above
all, that as the genocide of the Armenians had not been recognised by an
international court of justice, Dogu Perinçek’s denial of the Armenian genocide
could not come within the scope of Article 261 bis of the Criminal Code. It
told the Court that the latter could not act as historian and noted in that
particular regard that it had made an interlocutory application during the
hearing for the Court to establish a neutral committee of historians to
investigate whether or not the 1915-17 massacres had constituted a genocide.
The civil party and the prosecution contend that it is a sufficient and necessary
condition that a genocide be widely recognised and that it is for the Court to
take formal note of this international recognition. It does not have to transform
itself into a self-taught historian. The courts rule on the facts and the law. The
civil party and the prosecution consider that the Armenian genocide is a
well-known fact, whether or not it has been recognised by an international
court of justice. The opposing parties at least agree on one point, namely that
it is not for the Court to write history. The Court is of the same opinion as all
the parties. There will not therefore be any gaps in this judgment if it does
not refer to the views of the historians who have given evidence to the Court
or to the exhibits produced by the civil party or the defence.
The first question that has to be asked is therefore whether the genocides
acknowledged by Swiss criminal law are confined to those recognised by an
international court of justice. The Court has several means at its disposal for
answering this question. From the standpoint of a literal interpretation, Article
261 bis of the Criminal Code refers only to genocide. It does not, for example,
refer to ‘a genocide recognised by an international court of justice’. Nor does
it specify ‘the genocide of the Jews, to the exclusion of the genocide of the
Armenians’. Is this an omission of Parliament?
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The historical interpretation that is also available to the Court provides the
answer. According to the Official Gazette of the National Council, the
legislators referred explicitly to the Convention on the Prevention and
Punishment of the Crime of Genocide of 9 December 1948 and quoted, by
way of example, the genocide of the Kurds and the Armenians (BO/CN
[Official Gazette/National Council] 1993, p. 1076). From a historical
standpoint, therefore, it can be inferred that Parliament took the Armenian
genocide as an example when drafting Article 261 bis of the Criminal Code
(Combi report). It must therefore be recognised that the legislators did not
simply have the genocide of the Jews in mind when they drew up Article 261
bis.
By referring explicitly to the genocide of the Armenians and the Kurds,
Parliament also wished to show that it was not necessary for the genocide to
be recognised by an international court of justice. As noted, there was an
explicit reference to the Convention against Genocide of 9 December 1948.
Legal theorists support this view. For example, according to Corboz (Bernard
Corboz, Les infractions en droit Suisse, vol. II, p. 304), the genocide must be
established. It can be inferred from this statement that it is necessary and
sufficient for the genocide to be recognised, without necessarily having been
granted recognition by an international court or any other supranational body
likely to be binding on the courts (an example might be a commission of
historians with internationally acknowledged expertise). According to Trechsel
(Stefan Trechsel, Kurzkommentar, ad Article 261bis no. 35), in the context
of genocide denial, German legal theory openly acknowledges the ‘Auschwitz
lie’, but the denial of another genocide is also covered by Article 261bis of
the Criminal Code.
In his thesis, Alexandre Guyaz reaches the same conclusion (Alexandre Guyaz,
L’incrimination de la discrimination raciale, thesis, Lausanne, 1996 p. 300).
The following extract may be cited:
‘Criminal law embodies here a broader approach to revisionism, since
Article 261 bis § 4 is not confined to denial of crimes against humanity
committed by the National Socialist regime. This wide scope has been
confirmed unequivocally by the National Council, which, at second
reading, amended the French text by replacing the term “the genocide”
with “a genocide”, thereby alluding to all genocides that might
unfortunately take place.’
It is therefore both necessary and sufficient for a genocide to have taken place.
But this genocide must be known and recognised: Corboz refers to an
established genocide (Corboz, op. cit.).
What then of the situation in our country?
With regard to Switzerland, the Court notes that the National Council has
approved a non-binding parliamentary motion (postulat) recognising the
genocide (the Buman motion). The motion was approved on 16 December
2003. As noted earlier, the Armenian genocide served as a basis for the drafting
of Article 261 bis of the Criminal Code (Combi report). The parliamentary
motion was approved against the advice of the Federal Council, which
apparently considered that the matter should be the preserve of historians.
Yet it was this same Federal Council that expressly cited the Armenian
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genocide in its dispatch of 31 March 1999 on the Convention on the Prevention
and Punishment of the Crime of Genocide, which was to serve as the basis
of the current Article 264 of the Criminal Code criminalising genocide (Feuille
fédérale [“FF” – Federal Gazette], 1999, pp. 4911 et seq.). The University of
Lausanne has used the Armenian genocide as an example in a published work
on humanitarian law. School history textbooks deal with the genocide of the
Armenians. It may also be pointed out that the governments of Vaud and
Geneva have recognised the Armenian genocide: on 5 July 2005 for the Canton
of Vaud and on 25 June 1998 for the Republic and Canton of Geneva, whose
President was Micheline Calmy-Rey, our current Minister for Foreign Affairs.
This rapid overview enables the Court to conclude that the Armenian genocide
is an established historical fact according to Swiss public opinion. The current
position of the Federal Council, characterised by extreme caution when it is
not inconsistent, changes absolutely nothing. It is easy to understand why a
government prefers not to become involved in particularly sensitive issues.
The international repercussions which this case has had are noteworthy.
Looking beyond our frontiers, several countries, including France, have
recognised the Armenian genocide. To take just the example of France,
according to Yves Ternon, the Act of 29 January 2001 was based on the
opinion of a group of some hundred historians. In item 15 of the defence’s
list no. 1, Jean-Baptiste Racine, in his book on the Armenian genocide, says
that States’ recognition has often been in response to initiatives taken by the
academic community. These decisions are not, therefore, taken lightly,
particularly since recognition of the Armenian genocide can adversely affect
an individual country’s relations with Turkey.
The Armenian genocide has also been recognised by international bodies.
Admittedly, it has received very little prominence in the United Nations. The
only really significant reference to the event is in the Whitaker report
(Jean-Baptiste Racine, op cit., p. 73 item 96). The European Parliament, on
the other hand, first started to consider the Armenian issue in 1981. The
relevant committee rapporteur, whose report, according to Jean-Baptiste
Racine, was meticulously argued and documented, said that:
‘The events of which the Armenians of Turkey were victims during the
war years of 1915-17 must be considered a genocide according to the
United Nations Convention on the Prevention and Punishment of the
Crime of Genocide.’
On 18 June 1987, the European Parliament finally adopted a resolution
recognising the Armenian genocide.
This genocide has also been recognised by the Council of Europe. For
information, the Council of Europe has some fifty member States. It is
dedicated to defending the values of democracy and human rights. Its
headquarters in Strasbourg is also the seat of the European Court of Human
Rights, which is responsible for applying the 1950 Convention of the same
name (on all these matters, see Jean-Baptiste Racine, op. cit. pp. 66 et seq.).
It must therefore be acknowledged that the Armenian genocide is an
established historical fact.
It then has to be asked whether Dogu Perinçek acted intentionally. This
amounts to asking whether he could have believed, in good faith, that he was
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not acting wrongfully, in other words that he was not denying the obvious
when stating, on no fewer than three occasions, that the Armenian genocide
had not existed, and that it was an ‘international lie’.
Dogu Perinçek has acknowledged during the investigation and at the trial that
he knew that Switzerland, like many other countries, recognised the Armenian
genocide. Moreover, he would never have described it as an ‘international
lie’ if he had not known that the international community did indeed consider
these events to be a genocide. He even stated that he considered the Swiss
law to be unconstitutional.
The defendant is a doctor of laws. He is a politician. He describes himself as
a writer and historian. He is aware of the arguments of those who disagree
with him. He has quite simply chosen to ignore them and proclaim that the
Armenian genocide never took place. Dogu Perinçek cannot therefore claim,
or believe, that the genocide did not exist. Moreover, as the Public Prosecutor
stated in his address, Dogu Perinçek has formally stated that he would never
change his position, even if a neutral panel should one day conclude that the
Armenian genocide did indeed take place stance. It can be concluded, without
question, that for the defendant genocide denial is, if not an article of faith,
at least a political slogan with distinct nationalist overtones.
Legal theory is unanimous in considering that there has to be a racist motive.
It is clear that Dogu Perinçek’s motives appear to be racist and nationalistic.
This is a very long way from historical debate. As noted by the prosecution,
Dogu Perinçek speaks of an imperialist plot to undermine Turkey’s greatness.
To justify the massacres, he resorts to the laws of war. He has described the
Armenians as being the aggressors of the Turkish people. He is a follower of
Talaat Pasha – the defendant is a member of the eponymous committee –
who, together with his two brothers, was historically the initiator, instigator
and driving force of the Armenian genocide.
Dogu Perinçek meets all the subjective and objective conditions required by
Article 261 bis of the Criminal Code.
He must be found guilty of racial discrimination.
III. The penalty
Dogu Perinçek appears to be an intelligent and cultivated person, which makes
his stubbornness all the less understandable. He is a provocateur. He has
displayed a certain arrogance towards the Court in particular, and towards
Swiss laws in general. He is unable to adduce any attenuating circumstances.
There are multiple offences because the defendant has discriminated against
the Armenian people, by denying their tragic history, on three occasions in
three different places. His mode of action amounts to that of an agitator. The
terms used, such as international lie, are particularly virulent. Under these
circumstances, the Court agrees with the prosecution that a sentence of ninety
days is an appropriate penalty for the conduct of the defendant.
In his address, the Public Prosecutor proposed that the day-fine be set at
CHF 100.00. It was noted in the section on personal information that Dogu
Perinçek’s financial situation was healthy. CHF 3,000.00 is undoubtedly a
good salary in Turkey. The defendant was able to entrust his defence to counsel
of his choice. He travelled from Turkey to Switzerland and during the several
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days of the trial stayed in the Beau-Rivage Palace (p. 61). All this reveals a
certain measure of affluence and the proposed sum of CHF 100.00 is far from
excessive.
Under the law as it formerly stood, the Court would have been unable to make
a favourable assessment of Dogu Perinçek’s future conduct. Nowadays,
suspended terms of imprisonment are the norm, in the absence of any
particularly unfavourable circumstances, which is not the case here. Dogu
Perinçek is a foreigner in our country. He will return to his own land. He was
formally warned by the Court that if he persisted in denying the Armenian
genocide he could be liable to another criminal investigation and risk a further
conviction with the possibility, crucially, of the suspension of his sentence
being revoked. It considers that this threat should alone be sufficient to deter
the defendant from reoffending, so the fine that it orders to be paid will be
accompanied by a suspended term of imprisonment. He will be given a
substitute fine of CHF 3,000.00 as a significant immediate penalty, the
equivalent of 30 days’ imprisonment.
IV. Civil law claims and costs
The Switzerland–Armenia Association, through its counsel, seeks CHF
10,000.00 in compensation for non-pecuniary damage and the same sum for
costs incurred in the criminal proceedings. In accordance with its articles of
association and the law (Article 49 of the Code of Obligations) the
Switzerland–Armenia Association is entitled to claim compensation for
non-pecuniary damage. It is difficult to award an association compensation
of this sort because, by definition, legal entities are devoid of feelings. The
Court will therefore confine itself to awarding a token sum of CHF 1,000.00
as compensation.
The case was sufficiently complex to justify the involvement of counsel. In
view of the amount of work performed by this professional officer, the Court
will award a sum of CHF 10,000.00 to the civil party as a contribution to its
counsel’s fees. It is not appropriate to award these sums personally to Sarkis
Shahinian, who is the association’s representative.
Dogu Perinçek will meet all the costs of the case.”

23

The applicant appealed against that judgment, seeking to have it set aside and
additional investigative measures taken to establish the state of research and the
position of historians on the events of 1915 and the following years. The
Switzerland–Armenia association also appealed, but later withdrew its appeal.
24
On 13 June 2007 the Criminal Cassation Division of the Vaud Cantonal Court
dismissed the appeal in the following terms:
“C. … Dogu Perinçek has duly appealed against the original judgment. As
his main submission, he has appealed on grounds of nullity and applied to
have additional investigative measures taken with a view to establishing the
current state of research and the position of historians on the Armenian
question. In the alternative, he has lodged an ordinary appeal, seeking to have
the judgment varied so as to clear him of the charge of racial discrimination
under Article 261 bis § 4, second sentence, of the Criminal Code, exempt him
from paying costs and discharge him of any obligation to pay the complainant
and the civil party compensation or criminal costs.
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The Switzerland–Armenia Association, which had also appealed, has
withdrawn its appeal and has now filed a memorial.
The law
1. Since the appellant’s submissions include both an appeal on grounds of
nullity and an ordinary appeal, the Court of Cassation must determine the
order in which the grounds relied on should be examined, according to their
particular nature and the issues raised (Bersier, Le recours à la Cour de
cassation pénale du Tribunal cantonal en procédure vaudoise, in JT 1996 III
66 et seq., esp. pp. 106 et seq. and the references cited; Besse-Matile and
Abravanel, Aperçu de jurisprudence sur les voies de recours à la Cour de
cassation pénale du Tribunal cantonal vaudois, in JT 1989 III 98 et seq., esp.
p. 99 and the references cited).
In support of his grounds of nullity, the appellant alleges a violation of Article
411, letters (f), (g), (h) and (i) of the Code of Criminal Procedure. These
provisions concern grounds of nullity that justify setting the decision aside
only if the irregularity found has influenced or could influence the judgment
(Bersier, op. cit., p. 78). Normal practice is for the ordinary grounds of appeal
to be examined before the related grounds of nullity (Bovay, Dupuis,
Moreillon, Piguet, Procédure pénale vaudoise, Code annoté, Lausanne 2004,
no. 1.4. ad Article 411).
The grounds of nullity raised by the appellant mainly concern factual matters
that must only be considered if they are relevant to the legal outcome. In this
particular case, the Court should first consider the ordinary grounds of appeal,
namely the meaning and scope of Article 261 bis of the Criminal Code, and
determine whether, in this particular context, the lower court may,
exceptionally, make a historical judgment (see Chaix and Bertossa, La
répression de la discrimination raciale: Loi d’exception? in SJ 2002 p. 177,
esp. p. 184).
I Ordinary appeal
2.
(a) The appellant objects to the first-instance court’s application of
Article 261 bis of the Criminal Code. He submits, firstly, that it is for
the courts to perform the task of a historian and as such to determine
whether an Armenian genocide took place before applying Article 261
bis. In his view such a genocide has not been established. He therefore
considers that the Court has misinterpreted the notion of genocide and
the scope of Article 261 bis in this regard.
(b) According to Article 261 bis of the Criminal Code, an offence is
committed by any person who publicly denigrates or discriminates
against a person or group of persons on the grounds of their race, ethnic
origin or religion in a manner that violates human dignity, whether
through words, written material, images, gestures, acts of aggression
or other means, or any person who on the same grounds denies, grossly
trivialises or seeks to justify a genocide or other crimes against
humanity.
Article 261 bis of the Criminal Code enshrines in domestic law the
undertakings entered into by Switzerland when it signed the
International Convention on the Elimination of All Forms of Racial
Discrimination of 21 December 1965 (‘the CERD’), which came into
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force on 29 December 1994 (RS [Recueil systématique – Compendium
of Federal Law] 0.104; Favre, Pellet, Stoudmann, Code pénal annoté,
2nd edition, Lausanne 2004, no. 1.1. ad Article 261 bis of the Criminal
Code). The fact that Article 261 bis of the Criminal Code is based on
a convention reflects the current trend to incorporate the provisions of
international treaties into domestic law. However, what sets the
anti-racist legislation apart is the fact that the national parliament
decided that, in the case of genocide and other crimes against humanity,
the law should go beyond the minimum standards set by the CERD
(Chaix and Bertossa, op. cit., esp. p. 179).
(c) The notion of genocide is now defined by Article 264 of the Criminal
Code. Courts responsible for applying Article 261 bis of the Criminal
Code must be guided by this definition, derived from the Convention
on the Prevention and Punishment of the Crime of Genocide of 9
December 1948. However, their task is to punish not the genocide in
question but persons who deny its existence (Chaix et Bertossa, op.
cit., esp. p. 183).
In connection with the scope of the notion of genocide, several writers
note that the Federal Council’s memorandum only refers to the
genocide of the Jews during the Second World War (FF 1992 III 308;
Chaix and Bertossa, op. cit., esp. p. 183). However, Parliament has
clearly incorporated a broader concept of revisionism into Article 261
bis of the Criminal Code that is not confined to the denial of crimes
against humanity committed by the National-Socialist regime. This
extended scope was unequivocally confirmed by the National Council,
which, on second reading, corrected the French text by replacing the
words ‘the genocide’ with ‘a genocide’ (Guyaz, L’incrimination de la
discrimination raciale, thesis 1996, p. 300). Parliament justified this
change by arguing that the legislation must apply to all cases of
genocide that might unfortunately take place, and citing as an example
the massacre of the Armenians (BO/CN 1993, p. 1076).
Historically, therefore, Parliament did not intend to restrict the
application of Article 261 bis of the Criminal Code to the genocide of
the Jews. By accepting the change to the wording, it indicated that it
should apply to all genocides, in particular that of the Armenians.
In the case of the Armenian genocide, therefore, the courts are not
required to rely on the work of historians to acknowledge its existence,
since this particular case is specifically covered by the legislation and
the intentions of those who enacted it, on the same basis as the genocide
of the Jews in the Second World War. It must therefore be recognised
that the Armenian genocide is deemed to be an established fact.
(d) In this case, the lower court stated explicitly that it did not intend to
act as a historian, even though it did wander into this territory by
attempting to assess the general opinion of institutions in Switzerland
and abroad on this subject. It was unnecessary for it to do so since all
that counts is the will of Parliament, which stated clearly in the
preparatory debates that the wording of Article 261 bis of the Criminal
Code covered the Armenian genocide. It is therefore wrong for the
appellant to state, with reference to the Federal Council’s memorandum
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(FF 1992 III 308), that it is not established that the wording of Article
261 bis of the Criminal Code was such as to include the Armenian
genocide. Nor is the case-law of the Federal Court decisive since every
case so far where the subject has arisen has concerned the Jews of the
Second World War and associated revisionism.
In the final analysis, since the Armenian genocide is acknowledged
by Parliament itself to be an established fact, there is nothing
exceptional about this case that would call for additional investigative
measures and a historical approach to assess whether a genocide had
taken place.
The ground of appeal based on the meaning and scope of the notion
of genocide must be dismissed as ill-founded.
3.
(a) To be an offence, the conduct criminalised in Article 261 bis of the
Criminal Code must be intentional and motivated by hatred or racial
discrimination; it is sufficient to have behaved recklessly (ATF 124
IV 125 point 2b, 123 IV 210 point 4c). According to Corboz, the
discrimination requirement has to be interpreted strictly: the act must
mainly reflect the state of mind of the perpetrator, who hates or despises
the members of another race, ethnic group or religion. Article 261 bis
must not be applied in the case of objective academic research or
serious political debates that are devoid of animosity or racial prejudice
(Corboz, Les infractions de droit suisse, Volume II, Bern 2002, note
37 on Article 261 bis of the Criminal Code).
(b) In this case, the appellant tries to explain the positions he holds in
terms of the debate between historians, which necessitates respect for
freedom of expression. He also maintains that he has simply denied
that the events in question constituted genocide, without ever disputing
the existence of massacres and deportations of Armenians, which he
justifies by the laws of war.
This argument relates to the subjective aspect of the offence, but is
vitiated by the fact that he coupled the term genocide with that of
‘international lie’, which the lower court described as particularly
virulent. It should be noted in this regard that the statements in question
were made at public meetings with strong nationalist overtones that
bore little relation to serious historical debates devoid of racist
prejudices. On these occasions, the accused, who describes himself as
a writer and historian, quite simply dismissed his opponents’ arguments
and announced that the Armenian genocide had never existed. The
appellant, who is aware of the widespread acceptance of this
proposition, was merely seeking to make a political rather than a
historical point, as he claimed, and it was not by chance that these
statements were made at meetings to commemorate the 1923 Treaty
of Lausanne. This Court must therefore agree with the lower court’s
finding that the motives of the accused were racist and nationalistic.
In the final analysis, the objection is not just to his rejection of the use
of the term genocide but also to the way it was expressed and the
associated texts cited, all of which mean that Dogu Perinçek explicitly
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and intentionally denied a historical fact regarded as established,
namely the Armenian genocide, and did so on several occasions without
displaying any inclination to alter his point of view.
This ground must be dismissed as ill-founded.
4.
(a) The appellant asks to be exempted from any obligations to pay
compensation for non-pecuniary damage.
(b) Under Article 49 § 1 of the Code of Obligations, any person whose
personality rights have been illegally violated can claim financial
compensation for non-pecuniary damage, if this is justified by the
severity of the violation and the perpetrator has not provided an
alternative form of satisfaction. Pursuant to this Article, the violation
must be in excess of what a person should normally bear, from the
standpoint of the length or the intensity of the suffering caused (Bücher,
Personnes physiques et protection de la personnalité, 4th edition,
Basel, Geneva, Munich 1999, no. 603, p. 141; Tercier. op. cit., nos.
2047 et seq., pp. 270 et seq.; Deschenaux and Tercier, op. cit., no. 24
et seq., p. 93). The amount of the compensation depends mainly on
the severity of the violation – or, more specifically, on the severity of
the physical or psychological suffering caused by the violation – and
the likelihood that the payment of a sum of money will significantly
reduce the resulting non-pecuniary damage (ATF 125 III 269, point
2a: ATF 118 II 410, point 2a).
The courts have discretion to determine the level of compensation. By
its very nature, compensation for non-pecuniary injury, to which a
simple monetary value can only be ascribed with great difficulty,
cannot be determined by reference to mathematical criteria, to ensure
that the assessed amount does not exceed a certain level; however, the
compensation awarded must be equitable. The relevant court will
therefore ensure that the amount reflects the severity of the damage
suffered and that the sum awarded does not appear derisory to the
victim (ATF 125 III 269, previously cited; ATF [118] II 410, previously
cited).
The level of compensation for non-pecuniary damage is a matter for
federal law, and one which this Court is therefore free to examine
(Article 415 §§ 1 and 3 and Article 447 § 1 of the Code of Criminal
Procedure). Since the outcome is to a large extent dependent on an
assessment of the circumstances, the appeal court must only intervene
with restraint, in particular when the lower court has misused its
discretion by basing its decision on considerations that are unrelated
to the applicable provision, by failing to take account of relevant
information or by setting a level of compensation that is inequitable
because it is manifestly too low or too high (ATF 126 III 269, cited
above; ATF 118 II [410], cited above). However, since this is a question
of equity – and not one of exercise of discretion in the strict sense of
the term, which would limit its power of review to abuse or excess of
discretion – the appeal court is free to decide whether the sum awarded
takes sufficient account of the severity of the violation or whether it
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is disproportionate to the intensity of the non-pecuniary damage
suffered by the victim (ATF 125 III 269, cited above; ATF 123 III 10,
point 4c/aa; ATF 118 II [410], cited above).
(c) In this case, the appellant was found guilty of racial discrimination,
for which he therefore incurs civil liability.
The lower court considered that it was difficult to award an association
compensation of the order of CHF 10,000 for non-pecuniary damage
because, by definition, legal entities are devoid of feelings. It therefore
reduced the complainant’s claim and awarded it a symbolic sum of
CHF 1,000 in compensation. This assessment is not arbitrary and the
sum awarded is appropriate.
This ground, and the entire ordinary appeal, must be dismissed as
ill-founded.
5.
(a) The appellant seeks to be exempted from any obligations to pay
criminal costs.
(b) The complainant is a civil party as a matter of law (Article 94 of the
Code of Criminal Procedure). The costs which civil parties may claim
under Article 97 of the Code of Criminal Procedure are awarded
according to the principle laid down in Article 163 § 2 of the [Code],
which provides that the rules relating to expenses are applicable by
analogy.
The right to costs is enshrined in the cantonal procedural legislation.
According to the case-law, civil parties are, in principle, only eligible
for costs if the accused has received a sentence or been ordered to pay
damages (JT 1961 III 9). The lower court has discretion to set the level
of the costs payable to the civil party, and the Court of Cassation only
intervenes in this decision in the event of a manifestly incorrect
application of the law or a misuse of discretion, particularly regarding
the level of the costs awarded (JT 1965 III 81).
(c) In this particular case, an examination of the case file shows that all
the necessary conditions were met for the award of costs for criminal
expenses incurred. The lower court noted that the case was sufficiently
complex to justify the presence of a lawyer and awarded the
Switzerland–Armenia Association CHF 10,000 towards its criminal
costs. In view of the amount of work performed by the lawyer, the
court did not exceed its discretion.
This ground, and the entire appeal on points of law, must be dismissed
as ill-founded.
II. Appeal on grounds of nullity
1. Alleging a violation of Article 411, letters (f), (g), (h) and (i) of the Code
of Criminal Procedure, the appellant submits that the judgment has an
inadequate factual basis because the court failed to take account of the
documents produced and the evidence of certain historians. He also maintains
that there were doubts about the facts of the case, or indeed an arbitrary
assessment of the evidence in connection with the citing of certain historical
works on the massacre of the Armenians. Finally, he bases his appeal on
grounds of nullity on the fact that the court dismissed an interlocutory
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application for additional investigative measures to obtain documents and
information aimed at clarifying the Armenian situation in 1915 and determining
whether or not the term genocide could be used.
These grounds must be dismissed since they are solely concerned with
questions of fact whose resolution would not be likely to influence the
judgment (Bersier, op. cit., p. 78), It is not necessary for the courts to act as
a historian on the question of the Armenian genocide, since the parliamentary
debates show that its existence is considered to be established (see point 2 (c)
above).
The appeal on grounds of nullity must be dismissed as ill-founded.
2. In the final analysis, the appeal is ill-founded, both on grounds of nullity
and as an ordinary appeal. It must therefore be dismissed in its entirety.
Given the outcome of the appeal, the appellant shall pay the costs at second
instance.”

25

The applicant appealed against that judgment to the Swiss Federal Court, seeking
to have the judgment set aside so that he would be cleared of all criminal charges
and civil liability. In substance, he argued that, for the purposes of applying
art.261bis(4) of the Swiss Criminal Code and examining the alleged violation of
his fundamental rights, the cantonal courts had not carried out a sufficient
examination of whether the factual circumstances had been such as to warrant
classifying the events of 1915 and the following years as genocide.
26
In a judgment of 12 December 2007 (6B_398/2007), the Swiss Federal Court
dismissed the appeal in the following terms:
“3.1. Article 261 bis § 4 of the Criminal Code punishes conduct on the part
of anyone who publicly denigrates or discriminates against a person or group
of persons on the grounds of their race, ethnic origin or religion in a manner
that violates human dignity, whether through words, written material, images,
gestures, acts of aggression or any other means, or who on the same grounds
denies, grossly trivialises or seeks to justify a genocide or other crimes against
humanity. An initial literal and grammatical approach shows that the wording
of the law (through the use of the indefinite article ‘a genocide’ [un genocide”])
makes no explicit reference to any specific historical event. The law therefore
does not preclude punishment of denial of genocides other than that perpetrated
by the Nazi regime; nor does it explicitly classify denial of the Armenian
genocide as an act of racial discrimination under criminal law.
3.2. Article 261 bis § 4 of the Criminal Code was enacted when Switzerland
acceded to the International Convention on the Elimination of All Forms of
Racial Discrimination of 21 December 1965 (RS [Recueil
systématique—Compendium of Federal Law] 0.104). The wording initially
proposed in the Bill tabled by the Federal Council did not refer specifically
to genocide denial (see FF 1992 III 326). The offence of revisionism, or
Holocaust denial, was intended to be included within the constituent element
of dishonouring the memory of a deceased person, appearing in the fourth
paragraph of the draft Article 261 bis of the Criminal Code (Memorandum
by the Federal Council of 2 March 1992 concerning Switzerland’s accession
to the 1965 International Convention on the Elimination of All Forms of
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Racial Discrimination and the corresponding revision of criminal law; FF
1992 III 265 et seq., specifically 308 et seq.). The memorandum does not
contain any specific reference to the events of 1915.
During the parliamentary debates, the National Council’s Legal Affairs
Committee proposed inserting the following wording in Article 261 bis § 4
of the Criminal Code: ‘… or who on the same grounds grossly trivialises or
seeks to excuse genocide or other crimes against humanity’ … The
Committee’s French-language rapporteur, National Councillor Comby,
explained that there was a discrepancy between the German and French
versions, pointing out that the wording was obviously referring to any genocide
and not only the Holocaust (BO/CN 1992 II 2675 et seq.). The National
Council nevertheless adopted the Committee’s proposal as it stood
(BO/CN 1992 II 2676). Before the Council of States, the proposal by the
latter’s Legal Affairs Committee to maintain the wording of Article 261 bis
§ 4 of the Criminal Code approved by the National Council was set against
a proposal by Mr Küchler, which did not, however, call into question the
phrase ‘or who on the same grounds denies, grossly trivialises or seeks to
justify genocide or other crimes against humanity’ (BO/CE [Official
Gazette/Council of States] 1993 96; as to the scope of this proposal, see ATF
[Judgments of the Swiss Federal Court] 123 IV 202, point 3c, p. 208, and
Poncet, ibid.). That proposal was adopted without any more detailed reference
being made to denial of the Armenian genocide during the debate. During the
elimination of divergences, the National Council’s Legal Affairs Committee
proposed, through Mr Comby, that the amendments inserted by the Council
of States be adopted, with the exception of the fourth paragraph, where the
Committee proposed the wording ‘a genocide’, by way of reference to any
that might occur. The French-language rapporteur observed that some people
had mentioned massacres of Kurds or other populations, for example
Armenians, and that all these genocides should be covered (BO/CN 1993 I
1075 et seq.). Further brief comments were made in relation to the definition
of genocide and how a Turkish citizen might refer to the Armenian tragedy,
and it was also observed that the Committee did not intend the provision to
apply to one particular genocide alone but to all genocides, for example in
Bosnia and Herzegovina (BO/CN 1993 I 1077; statement by Ms
Grendelmeier). The National Council ultimately adopted the following wording
of paragraph 4: ‘… or any other means, violates the human dignity of a person
or group of persons on the grounds of their race, ethnic origin or religion, or
who on the same grounds denies, grossly trivialises or seeks to justify a
genocide …’ (BO/CN 1993 I 1080). In the subsequent parliamentary
proceedings, the Council of States maintained its position, adopting the
wording ‘a genocide’ (‘un génocide’) as a simple editorial amendment in the
French version, and the National Council eventually endorsed the Council of
States’ decision, without any further reference being made to denial of the
Armenian genocide (BO/CN 1993 I 1300, 1451; BO/CE 1993 452, 579).
It is therefore clear from the above-mentioned parliamentary proceedings that
Article 261 bis § 4 of the Criminal Code does not apply exclusively to denial
of Nazi crimes but also to other genocides.
…
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3.4. However, these parliamentary proceedings cannot be interpreted as
meaning that the criminal-law provision in question applies to certain specific
genocides which the legislature had in mind at the time of enacting it, as is
suggested by the judgment appealed against.
3.4.1. The desire to combat negationist and revisionist opinions in relation to
the Holocaust was, admittedly, a central factor in the drafting of Article 261
bis § 4 of the Criminal Code. In its case-law, however, the Federal Court has
held that Holocaust denial objectively constitutes the factual element of the
offence provided for in Article 261 bis § 4 of the Criminal Code since it
concerns a historical fact that is generally acknowledged as established (ATF
129 IV 95, point 3.4.4, pp. 104 et seq.), although the judgment in question
makes no reference to the historical intention of the legislature. Similarly,
many authors have viewed the Holocaust as a matter of common knowledge
for the criminal courts (Vest, Delikte gegen den öffentlichen Frieden, note
93, p. 157), as an indisputable historical fact (Rom, op. cit., p. 140), or as a
classification (‘genocide’) that is beyond doubt (Niggli, Discrimination raciale,
note 972, p. 259, who simply notes that this genocide was what prompted the
introduction of the provision in question; to similar effect, see Guyaz, op. cit.,
p. 305). Only a few voices have referred to the intention of the legislature to
recognise it as a historical fact (see, for example, Ulrich Weder,
Schweizerisches Strafgesetzbuch, Kommentar (ed. Andreas Donatsch), Zürich
2006, Article 261 bis § 4, p. 327; Chaix/Bertossa, op. cit., p. 184).
3.4.2. The process of ascertaining what genocides the legislature had in mind
when formulating the provision is, moreover, thwarted by a literal
interpretation (see point 3.1 above), which clearly shows the legislature’s
intention to favour an open-ended wording of the law in this regard, as opposed
to the technique of ‘memorial’ laws such as those passed in France (Law no.
90-615 of 13 July 1990, known as the ‘Gayssot Act’; Law no. 2001-434 of
21 May 2001 on recognition of trafficking and slavery as a crime against
humanity, known as the ‘Taubira Act’; Law no. 2001-70 of 29 January 2001
on recognition of the 1915 Armenian genocide). The fact that Holocaust denial
constitutes a criminal offence under Article 261 bis § 4 of the Criminal Code
therefore stems less from the legislature’s specific intention to outlaw
negationism and revisionism when it formulated this rule of criminal law than
from the observation that there is a very general consensus on this matter, to
which the legislature undoubtedly had regard. Nor is there, accordingly, any
reason to determine whether the legislature was guided by any such intention
regarding the Armenian genocide (contrast Niggli, Rassendiskriminierung,
2nd ed., Zürich 2007, note 1445 et seq., pp. 447 et seq.). Indeed, it should be
noted in this connection that while certain aspects of the wording prompted
fierce discussion among the members of Parliament, the categorisation of the
events of 1915 did not give rise to any debate in this context, and was
ultimately mentioned by only two speakers in justifying the adoption of a
French version of Article 261 bis § 4 of the Criminal Code that did not allow
an excessively restrictive interpretation of the text, which did not follow from
the German version.
3.4.3. Legal writers and the courts have, moreover, inferred from the
well-known, undeniable or indisputable character of the Holocaust that proof
of it is no longer required in criminal proceedings (Vest, ibid.; Schleiminger,
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op. cit., Article 261 bis § 4 of the Criminal Code, note 60). Hence there is no
need for the courts to have recourse to the work of historians on this matter
(Chaix/Bertossa, ibid.; unreported judgment 6S.698/2001, point 2.1). As a
further consequence, the basis thus determined for the criminalisation of
Holocaust denial dictates the method which the courts must adopt in
considering the denial of other genocides. The first question arising is therefore
whether there is a comparable consensus regarding the events denied by the
appellant.
4. The question thus raised relates to findings of fact. It is less directly
concerned with the assessment of whether the massacres and deportations
attributed to the Ottoman Empire are to be characterised as genocide than
with the general assessment of this characterisation, both among the public
and within the community of historians. This is how we are to understand the
approach adopted by the Police Court, which emphasised that its task was not
to write history but to determine whether the genocide in question was ‘known
and acknowledged’ or indeed ‘proven’ (see the judgment, point II, p. 14)
before forming its opinion on this latter factual issue (judgment, point II, p.
17), which forms an integral part of the Cantonal Court’s judgment (Cantonal
Court judgment, point B, p. 2).
4.1. A factual finding of this nature is binding on the Federal Court …
4.2. As regards the decisive factual issue, the Police Court not only based its
opinion on the existence of political declarations of recognition, but it also
pointed out that the opinion of the authorities issuing such declarations had
been formed on the basis of expert opinion (for example, a panel of
approximately one hundred historians in the case of the French National
Assembly when it passed the Law of 29 January 2001) or reports described
as cogently argued and substantiated (European Parliament). Thus, as well as
relying on the existence of political recognition, this line of argument notes
the existence in practice of a broad consensus within the community, which
is reflected in the political declarations and is itself based on a wide academic
consensus as to the classification of the events of 1915 as genocide. It may
also be noted, in the same vein, that during the debate leading to the official
recognition of the Armenian genocide by the National Council, reference was
made to the international research published under the title Der Völkermord
an den Armeniern und die Shoah (BO/CN 2003 2017; statement by Mr Lang).
Lastly, the Armenian genocide is portrayed as one of the ‘classic’ examples
in general literature on international criminal law, or on genocide research
(see Marcel Alexander Niggli, Rassendiskriminierung, note 1418 et seq., p.
440, and the numerous references cited therein; see also note 1441, p. 446,
and references).
4.3. To the extent that the appellant’s submissions seek to deny the existence
of a genocide or the legal characterisation of the events of 1915 as genocide
– in particular by pointing to the lack of a judgment from an international
court or specialist commission, or the lack of irrefutable evidence proving
that the facts correspond to the objective and subjective requirements laid
down in Article 264 of the Criminal Code or in the 1948 UN Convention, and
by arguing that to date, there have been only three internationally recognised
genocides – they are irrelevant to the determination of the case, seeing that it
is necessary in the first place to establish whether there is enough of a general
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consensus, especially among historians, to exclude the underlying historical
debate as to the classification of the events of 1915 as genocide from the
criminal proceedings concerning the application of Article 261 bis § 4 of the
Criminal Code. The same applies in so far as the appellant is accusing the
Cantonal Court of having acted arbitrarily by not examining the pleas of nullity
raised in the cantonal appeal in relation to the same facts and the investigative
measures he had sought. It is therefore unnecessary to examine his submissions
except to the extent that they relate specifically to the establishment of such
a consensus.
4.4. The appellant observes that he has sought further investigative measures
to ascertain the current state of research and the current position of historians
worldwide on the Armenian question. His submissions also appear at times
to suggest that he believes there to be no unanimity or consensus among either
States or historians as to the classification of the events of 1915 as genocide.
However, his arguments are limited to setting his own opinion against that of
the cantonal authority. In particular, he does not cite any specific evidence
showing that the consensus found by the Police Court does not exist, let alone
that that court’s finding is arbitrary.
Admittedly, the appellant does mention that a number of States have refused
to recognise the existence of an Armenian genocide. It should be pointed out
in this connection, however, that even the UN’s Resolution 61/L.53
condemning Holocaust denial, adopted in January 2007, received only 103
votes from among the 192 member States. The mere observation that certain
States refuse to declare in the international arena that they condemn Holocaust
denial is manifestly insufficient to cast doubt on the existence of a very general
consensus that the acts in question amount to genocide. Consensus does not
mean unanimity. The choice of certain States to refrain from publicly
condemning the existence of a genocide or from voting for a resolution
condemning the denial of a genocide may be dictated by political
considerations that are not directly linked to those States’ actual evaluation
of the way in which historical events should be categorised, and in particular
cannot cast doubt on the existence of a consensus on this matter, especially
within the academic community.
4.5. The appellant also argues that it would be contradictory for Switzerland
to acknowledge the existence of the Armenian genocide while supporting the
establishment of a panel of historians in the context of its relations with Turkey.
This, in his submission, shows that the existence of genocide is not established.
However, it cannot be inferred either from the Federal Council’s repeated
refusal to acknowledge the existence of an Armenian genocide by means of
an official declaration or from the approach chosen – namely recommending
to the Turkish authorities that an international panel of experts be set up –
that the conclusion that there is a general consensus as to the characterisation
of the events in question as genocide is arbitrary. In accordance with the
clearly expressed wish of the Federal Council, its approach is guided by the
concern to prompt Turkey to engage in collective remembrance of its past
(BO/CN 2001 168: response by Federal Councillor Deiss to the non-binding
motion by Mr Zisyadis; BO/CN 2003 2021 et seq.: response by Federal
Councillor Calmy-Rey to the non-binding motion by Mr Vaudroz on
recognition of the 1915 Armenian genocide). This attitude of openness to
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dialogue cannot be construed as denial of the existence of a genocide and
there is nothing to suggest that the support expressed by the Federal Council
in 2001 for the setting up of an international commission of inquiry did not
stem from the same approach. It cannot be inferred in general that there is
sufficient doubt within the community, particularly among academics, as to
the classification of the events of 1915 as genocide to render the finding of
such a consensus arbitrary.
4.6. That being so, the appellant has not shown how the Police Court acted
arbitrarily in finding that there was a general consensus, particularly among
academics, as to the classification of the events of 1915 as genocide. It follows
that the cantonal authorities were correct in refusing to allow the appellant’s
attempt to open a historical and legal debate on this issue.
5. As to the subjective element, the offence provided for in Article 261 bis
§§ 1 and 4 of the Criminal Code requires intentional conduct. In judgments
ATF 123 IV 202, point 4c, p. 210, and 124 IV 121, point 2b, p. 125, the
Federal Court held that such intentional conduct had to be guided by motives
of racial discrimination. This question, which has prompted debate among
legal writers, was subsequently left open in judgments ATF 126 IV 20, point
1d, in particular p. 26, and 127 IV 203, point 3, p. 206. It can likewise be left
open in the instant case, as will be shown below.
5.1. With regard to intent, the Criminal Court found that [the applicant], a
doctor of laws, politician and self-styled writer and historian, had acted in full
knowledge of the consequences, stating that he would never change his
position, even if a neutral panel should one day conclude that the Armenian
genocide did indeed take place. These findings as to the appellant’s internal
volition to deny a genocide relate to matters of fact (see ATF 110 IV 22, point
2, 77, point 1c, 109 IV 47, point 1, 104 IV 36, point 1 and citations), with the
result that the Federal Court is bound by them (section 105(1) of the Federal
Court Act). Moreover, the appellant has not submitted any complaints on that
issue. He has not sought to demonstrate that these findings of fact are arbitrary
or the result of a violation of his rights under the Constitution or the
Convention, so there is no need to consider this question (section 106(2) of
the Federal Court Act). It is unclear in any event how the cantonal authorities,
which inferred the appellant’s intention from external considerations (cf. ATF
130 IV 58, point 8.4, p. 62), could have disregarded the very concept of
intention under federal law in relation to this issue.
5.2. As to the appellant’s motives, the Criminal Court found that they appeared
to be of a racist and nationalistic nature and did not contribute to the historical
debate, noting in particular that he had described the Armenians as aggressors
of the Turkish people and that he claimed to be a follower of [Talaat] Pasha,
who together with his two brothers was historically the initiator, the instigator
and the driving force of the Armenian genocide (Criminal Court judgment,
point II, pp. 17 et seq.).
It has not been disputed in the instant case that the Armenian community
constitutes a people, or at the very least an ethnic group (as to this concept,
see Niggli, Rassendiskriminierung, 2nd ed., note 653, p. 208), which identifies
itself in particular through its history, marked by the events of 1915. It follows
that denial of the Armenian genocide – or the representation of the Armenian
people as the aggressor, as put forward by the appellant – in itself constitutes
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a threat to the identity of the members of this community (Schleiminger, op.
cit., Article 261 bis of the Criminal Code, note 65 and reference to Niggli).
The Criminal Court, which found that there had been motives linked to racism,
likewise ruled out that the approach pursued by the appellant pertained to
historical debate. These findings of fact, about which the appellant raised no
complaint (section 106(2) of the Federal Court Act), are binding on the Federal
Court (section 105(1) of the Federal Court Act). They provide sufficient
evidence of the existence of motives which, above and beyond nationalism,
can only be viewed as racial, or ethnic, discrimination. It is consequently
unnecessary in the present case to settle the debate among legal writers
mentioned in point 6 above. In any event, the appellant has not raised any
complaints concerning the application of federal law in relation to this matter.
6. The appellant further relies on the freedom of expression enshrined in
Article 10 of the ECHR, in connection with the cantonal authorities’
interpretation of Article 261 bis § 4 of the Criminal Code.
However, it appears from the records of the questioning of the appellant by
the Winterthur/Unterland public prosecutor’s office (23 July 2005) that in
making public statements, particularly in Glattbrugg, the appellant was
intending to ‘help the Swiss people and the National Council to rectify the
error’ (that is to say, recognition of the Armenian genocide). Furthermore, he
was aware that genocide denial was a criminal offence and stated that he
would never change his position, even if a neutral panel should one day
conclude that the Armenian genocide did indeed take place (Criminal Court
judgment, point II, p. 17). It can be inferred from these aspects that the
appellant was not unaware that by describing the Armenian genocide as an
‘international lie’ and by explicitly denying that the events of 1915 amounted
to genocide, he was liable to face a criminal penalty in Switzerland. The
appellant cannot therefore draw any favourable inferences from the lack of
foreseeability of the law he cites. These considerations, moreover, support
the conclusion that the appellant is in essence seeking, by means of
provocation, to have his assertions confirmed by the Swiss judicial authorities,
to the detriment of the members of the Armenian community, for whom this
question plays a central role in their identity. The applicant’s conviction is
thus intended to protect the human dignity of members of the Armenian
community, who identify themselves through the memory of the 1915
genocide. Criminalisation of genocide denial is, lastly, a means of preventing
genocides for the purposes of Article I of the Convention on the Prevention
and Punishment of the Crime of Genocide, opened for signature in New York
on 9 December 1948 and approved by the Federal Assembly on 9 March 2000
(RS [Recueil systématique – Compendium of Federal Law] 0.311.11).
7. It should be noted, moreover, that the appellant has not denied the existence
either of massacres or of deportations (see point A above), which cannot be
categorised, even if one exercises restraint, as anything other than crimes
against humanity (Niggli, Discrimination raciale, note 976, p. 262).
Justification of such crimes, even with reference to the law of war or alleged
security considerations, will in itself fall foul of Article 261 bis § 4 of the
Criminal Code, so that even from this perspective, regardless of whether these
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same acts are characterised as genocide, the appellant’s conviction on the
basis of Article 261 bis § 4 of the Criminal Code does not appear arbitrary in
its outcome, any more than it breaches federal law.”
D. The 2008 criminal proceedings against the applicant in Turkey
27

In 2008 the applicant was arrested and charged in the context of the so-called
Ergenekon proceedings.4 On 5 August 2013 the Istanbul Assize Court convicted
him, alongside many others, and sentenced him to life imprisonment. That judgment
was appealed against, and the proceedings are now pending before the Turkish
Court of Cassation.5 He was released from pre-trial detention in March 2014.
E. Other material submitted by the participants in the proceedings

28

The third party the Turkish Human Rights Association, the Truth Justice Memory
Centre and the International Institute for Genocide and Human Rights Studies
referred to the web-versions of two articles in Turkish newspapers. The first,
published in the daily Vatan on 26 July 2007, said that after the assassination of
Hrant Dink the applicant had sent an open letter to the Armenian Patriarch of
Istanbul. In that letter he had denounced the assassination as a provocation by the
United States against Turkey, and had invited the Patriarch openly to say that it
had been instigated by the United States and thus, as a leader of the Armenians in
Turkey, set an example to those defending the unity of the Turkish nation. The
second article, published in the daily Milliyet on 19 May 2007, did not mention
the applicant. It described anonymous threats sent to Armenian schools in Istanbul
in connection with the Armenian position in relation to the events of 1915 and the
following years. It added that in reaction to those threats, the provincial director
of education had sought to reassure the Armenians and asked the authorities to
take precautionary measures.
II. Relevant domestic law
A. Constitution of the Swiss Confederation

29

Article 7 of the Constitution of the Swiss Confederation of 1999, which
superseded the Constitution of 1874, is entitled “Human dignity”. It provides:
“Human dignity must be respected and protected.”

30

Article 16 of the Constitution, entitled “Freedom of expression and of
information”, provides, in so far as relevant:
“1. Freedom of expression and of information is guaranteed.
2. Every person has the right freely to form, express, and impart their
opinions. …”

4
Of which short descriptions may be found in Nedim Şener v Turkey (38270/11) 8 July 2014 at [6]; Şık v Turkey
(53413/11) 8 July 2014 at [10]; Tekin v Turkey (3501/09) 18 November 2014 at [3]–[16]; and Karadağ v Turkey
(36588/09) 18 November 2014 at [3]–[16].
5
See Tekin (3501/09) 18 November 2014 at [17], and Karadağ (36588/09) 18 November 2014 at [17], as well as
Yıldırım v Turkey (50693/10) 17 March 2015 at [14].
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Article 36 of the Constitution, entitled “Restrictions on fundamental rights”,
provides:
“1. Restrictions on fundamental rights must have a legal basis. Significant
restrictions must have their basis in a federal act. The foregoing does
not apply in cases of serious and immediate danger where no other
course of action is possible.
2. Restrictions on fundamental rights must be justified in the public
interest or for the protection of the fundamental rights of others.
3. Any restrictions on fundamental rights must be proportionate.
4. The essence of fundamental rights is sacrosanct.”
B. Article 261bis of the Swiss Criminal Code
1. Text of the provision

32

Article 261bis of the Swiss Criminal Code, entitled “Racial discrimination”,
was enacted on 18 June 1993. It is in the chapter of the Code that deals with offences
against public peace. It came into force on 1 January 1995 and reads:
“Any person who publicly stirs up hatred or discrimination against a person
or group of persons on the grounds of their race, ethnic origin or religion;
any person who publicly disseminates an ideology aimed at systematic
denigration or defamation of the members of a race, ethnic group or religion;
any person who with the same objective organises, encourages or participates
in propaganda campaigns;
any person who publicly denigrates or discriminates against a person or group
of persons on the grounds of their race, ethnic origin or religion in a manner
that violates human dignity, whether through words, written material, images,
gestures, acts of aggression or other means, or any person who on the same
grounds denies, grossly trivialises or seeks to justify a genocide or other crimes
against humanity;
any person who refuses to provide a service to a person or group of persons
on the grounds of their race, ethnic origin or religion when that service is
intended to be provided to the general public;
shall be punishable by a custodial sentence of up to three years or a fine.”
2. Enactment history

33

The initiative to enact that Article came up in the context of Switzerland’s
accession to the 1965 International Convention on the Elimination of All Forms
of Racial Discrimination (the CERD).6 In a memorandum of 2 March 1992,
published in FF 1992 III 265-340, on Switzerland’s accession to this Convention
and the consequent need to revise its criminal law, the Swiss Government considered
the requirements arising from, in particular, art.4 the CERD7 and opined, at p.297,
that with the exception of the prohibition of discrimination by the authorities
(prohibited under art.4(c) of the CERD), which was covered by art.4 of the Swiss
6
7

See [62] below.
See [62] below.
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Constitution of 1874, then in force, Switzerland’s laws failed to meet, or did so
only partially, CERD’s requirements.
34
The Swiss Government referred, at pp.298–301, to the potential conflict between,
on the one hand, the imposition of criminal penalties for racist propaganda and
ideologies intended to defame or discredit parts of the population and, on the other,
the constitutional rights to freedom of opinion and association. It noted that the
CERD sought to resolve this conflict through the clause “with due regard to the
principles embodied in the Universal Declaration of Human Rights” in its art.4.
The Swiss doctrine was largely of the view that these rights were of equal value
and merited equal protection. The solution therefore lay in balancing them. Racial
discrimination, being an attack on human dignity, violated the constitutional rights
to personal liberty and equality before the law, and was prohibited under public
international law. On the other hand, the rights to freedom of opinion and association
were important for political debate in a democratic society and were not to be
underestimated. While the essence of these rights were not affected by the proposed
criminalisation of racial discrimination, they precluded the criminalisation of all
types of speech envisaged by art.4 of the CERD. In some cases this could lead to,
for instance, unjustified restrictions on sociological or ethnological studies. The
emphasis was therefore to be put on incitement to racial hatred and discrimination,
and contempt and denigration, which were the main and truly blameworthy element
of racial superiority theories that led to racial hatred and xenophobia. This Article
made it possible to take account of fundamental freedoms when putting in place
criminal law rules designed to ensure compliance with the CERD. The special
place occupied by the rights to freedom of opinion and association in Western
democracies in general and in Swiss semi-direct democracy in particular made
resort to this possibility largely justified. It was therefore necessary to enter a
reservation to art.4 of the CERD.8
35
The proposed wording of what subsequently became art.261bis(4) thus read
(p.304):
“[A]ny person who publicly violates the human dignity of another person or
a group of persons on the grounds of their race, ethnic origin or religion,
whether through words, written material, images, gestures, acts of aggression
or other means, or any person who on the same grounds dishonours the
memory of a deceased person … shall be punishable by a term of imprisonment
or a fine.”
36

According to the Swiss Government’s memorandum (pp.308–309):
“[D]ishonouring the memory of a deceased person has been included in the
definition of the offence as a means of countering the historical falsifications
of revisionists whose pseudo-scientific works disseminate theories known as
‘the Auschwitz lie’, which claims that the Holocaust never took place and the
gas chambers did not exist. It maintains that far fewer than six million Jews
were killed and that, besides, the Jews draw economic and financial benefits
from the Holocaust. This falsification of history cannot be considered a mere
quarrel between historians. It often conceals a form of racist propaganda that
is particularly dangerous when aimed at young persons during their education.”
8

See [63] below.
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In the ensuing debates in the Swiss Federal Parliament, a member of the National
Council emphasised that neither the CERD nor the new provision were limited to
the Holocaust, but were concerned with combating xenophobia, racism, intolerance
and anti-Semitism in general.9 The rapporteur of the parliamentary committee
concerned referred to a discrepancy between the German and French versions of
the text and made it clear, at the National Council sitting of 17 December 1992,
that the idea was to refer to “all forms of genocide while alluding to the main
example of it, namely the Jewish Holocaust, but it is clear that all crimes of this
nature have to be condemned. For this reason, the term ‘any genocide’ (tout
génocide) should be used rather than ‘genocide’ (le génocide)” (p.2675). In the
subsequent debates in the Parliament, on 8 June 1993 the rapporteur of the National
Council committee concerned clarified the scope of what has since become
art.261bis(4) of the Criminal Code, as follows10:
“The committee has considered the various points of difference between the
Council of States and the National Council and has finally proposed that you
… adopt the amendments put forward by the Council of States, with the
exception of the fourth paragraph, concerning genocide, where the committee
proposes using the term ‘a genocide’, by way of reference to any genocide
that might unfortunately take place. Several speakers have referred to the
massacres of Kurds [specifically, those committed by the former Iraqi regime]
or other groups of the population, such as the Armenians. All these examples
of genocide have to be covered.
As regards the criteria to be taken into account, … there exists the United
Nations Convention for the Prevention and Punishment of the Crime of
Genocide. It is necessary to refer to this international convention for the
definition of the notion of genocide.”

38

This approach was confirmed by the national councillor Ms Grendelmeier in
these terms (at p.1077):
“The issue of what constitutes genocide was also discussed. It was stated that
a Turkish citizen would probably not use the term genocide to define the
dramatic events concerning the Armenian people. The committee considered
that by using the general term ‘genocide’, genocide as a whole, rather than
‘the’ or ‘a’ particular genocide, has to become punishable everywhere, for
example also in Bosnia and Herzegovina. When a people is not only denied
its right to exist but is also effectively driven towards extinction, this
constitutes genocide and has to be a criminal offence.”

39

Article 261bis(4) was enacted by both chambers of the Swiss Federal Parliament
on 18 June 1993, by 114 votes to 13 in the National Council and by 34 votes to nil
in the Council of States. However, having been challenged, it could only enter into
force after the Swiss people had confirmed it in a referendum.11 The referendum
took place on 25 September 1994. The turnout was 45.9% [and] 54.7% of the votes
were in favour of the article, with 1,132,662 people voting for and 939,975 people
voting against.12
9

BO/CN 1992 VI 2650-79, p.2654.
BO/CN 1993 III 1075-80, pp.1075–76.
11
FF 1993 II 868-69.
12
Office fédéral de la statistique, Miroir statistique de la Suisse (1996), pp.378 et seq.
10

(2016) 63 E.H.R.R., Part 2 © 2016 Thomson Reuters (Professional) UK Limited

AB 1269

(2016) 63 E.H.R.R. 6
40

225

Since the enactment of art.261bis of the Criminal Code, there have been 16
proposals for its repeal or a restriction of its ambit. All of these have been turned
down by the Swiss Parliament.
3. Application in relation to statements bearing on the events of 1915 and the
following years before the applicant’s case

41

42

43

44

45

46

Following two petitions to the Swiss Parliament to recognise, [and to] refuse to
recognise, the events of 1915 and the following years as genocide, made respectively
by Armenians and Turks in September 1995 and January 1996, in April 1997 the
Switzerland–Armenia Association brought a private prosecution under art.261bis(4)
against some of the persons who had signed the Turkish petition.
On 16 July 1998 the Bern-Laupen District Court dismissed the proceedings,
finding that an association, as opposed to an individual, could not be the victim of
acts contrary to art.261bis(4). On an appeal by the Switzerland–Armenia
Association, on 10 February 1999 the Supreme Court of the Canton of Bern upheld
that decision.
In reaction to this ruling, on 18 April 2000 two Swiss nationals of Armenian
ethnic origin brought a private prosecution under art.261bis(4) against 12 persons
who had signed the Turkish petition.
In a judgment of 14 September 2001 the Bern-Laupen District Court acquitted
the defendants. It noted, inter alia, that unlike the Austrian and French Holocaust
denial laws, which only concerned the Holocaust, art.261bis(4) was not limited to
a specific historic event. However, having reviewed at some length the position in
relation to the events of 1915 and the following years, the court decided to leave
open the question whether they qualified as “a genocide” within the meaning of
that Article, as it found that the defendants had to be acquitted in any event, as they
lacked the requisite mens rea: having grown up and received their education in
Turkey, they had denied that the events of 1915 and the following years had
constituted genocide under the influence of the Turkish educational system, and
had therefore not acted with a racist motive.
The two persons who had brought the proceedings appealed to the Supreme
Court of the Canton of Bern. In a judgment of 16 April 2002 it dismissed their
appeal, holding that proceedings under art.261bis(4) could not be brought by a
private prosecutor as it only protected public peace, not individual legal interests,
since genocide denial could not in itself harm an individual, regardless of his or
her personal history.
The further appeal to the Swiss Federal Court was dismissed in a judgment of
7 November 2002 (ATF 129 IV 95). The court held, inter alia, that the offence
under art.261bis(4) was a public order one and that individual rights were only
indirectly protected under that provision. Individual victims could not therefore
take part in the proceedings against the alleged perpetrator. Furthermore, the mere
denial, gross minimisation or attempted justification of a genocide within the
meaning of art.261bis(4) were not acts of racial discrimination in the strict sense
of the term. While such utterances could affect individuals, the harm, even if serious,
remained indirect.
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C. Other relevant provisions of the Swiss Criminal Code

47

Article 264 of the Swiss Criminal Code, entitled “Genocide”, defines this offence
in the following terms:
“Anyone who commits any of the following acts with the intent to destroy,
in whole or in part, a national, racial, religious or ethnic group shall be
punishable by life imprisonment or a custodial sentence of not less than ten
years:
(a) killing members of the group or causing them serious bodily or mental
harm;
(b) inflicting on members of the group living conditions calculated to bring
about its physical destruction in whole or in part;
(c) ordering or taking measures intended to prevent births within the group;
(d) forcibly transferring or arranging for the transfer of children of the
group to another group.”
D. Non-binding motion (postulat) No.02.3069

48

On 18 March 2002 the National councillor Mr Jean-Claude Vaudroz tabled
before the National Council a non-binding motion intended to recognise the events
of 1915 and the following years as genocide. Following the expiry of Mr Vaudroz’s
term of office, on 8 December 2003 the proposal was taken up by Mr Dominique
de Buman. In support of the proposal, it was said that the extermination of
Armenians in the Ottoman Empire during the First World War had served as a
reference point in the coining of the word “genocide” by Raphael Lemkin, and that
the rules laid down in the ensuing convention clearly corresponded to the process
of destruction suffered by the Armenian people. By recognising it as genocide,
Switzerland would render justice to the victims and the survivors and their
descendants, prevent the commission of other crimes against humanity, and show
its commitment to human rights, respect for minorities and international criminal
justice. Reference was made to other bodies that had recognised these events as
genocide, and the hope was expressed that the motion’s adoption would contribute
for the establishment of a durable peace between Turks and Armenians, which
could only be based on a common vision that corresponded to the historical truth.
49
On 15 May 2002 the Swiss Government expressed its opposition to the proposal,
saying that while it had on several occasions voiced regrets in relation to the tragic
massacres and mass deportations that had resulted in very many victims among
the Armenian population of the Ottoman Empire, it was of the view that this
question concerned historical research. It went on to say that, since this matter
touched upon a painful historical episode, the efforts to come to terms with it had
to be made chiefly by the countries concerned. Swiss foreign policy sought to
achieve reconciliation between Turkey and Armenia through political dialogue,
which had been established in 2000 and concerned in particular human rights. The
motion’s adoption risked prejudicing the regular official dialogue that had been
established. The motion’s sponsors intended that it would contribute to a durable
peace between Turkey and Armenia by addressing a message of justice to the
Armenian victims, but its acceptance could well have the opposite result and add
to the emotional baggage that weighed down relations between those two countries.
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On 16 December 2003, following a plenary debate, the National Council passed
the motion by 107 votes to 67, with 11 abstentions. It was given the number 02.3069
and reads:
“The National Council recognises the Armenian genocide of 1915. It asks the
Federal Council to take note thereof and to convey its position by the usual
diplomatic channels.”
E. The Swiss Federal Court Act 2005

51

Section 106(2) of the Swiss Federal Court Act 2005 provides that the Federal
Court does not examine whether there has been a breach of fundamental rights or
cantonal or inter-cantonal law unless the appellant has properly raised and pleaded
the point.
III. Relevant international and European law
A. General international law
1. Relating to genocide

52

The Convention on the Prevention and Punishment of the Crime of Genocide
(the Genocide Convention)13 was adopted by the General Assembly of the United
Nations (the UN) on 9 December 1948 and entered into force on 12 January 1951.
Switzerland acceded to it on 7 September 2000 with effect from 6 December 2000.14
Its relevant provisions read:
“Article I
The Contracting Parties confirm that genocide, whether committed in time
of peace or in time of war, is a crime under international law which they
undertake to prevent and to punish.
Article II
In the present Convention, genocide means any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.
Article III
The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;
(e) Complicity in genocide.
13
14

78 United Nations Treaty Series (UNTS) 277.
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…
Article V
The Contracting Parties undertake to enact, in accordance with their respective
Constitutions, the necessary legislation to give effect to the provisions of the
present Convention, and, in particular, to provide effective penalties for persons
guilty of genocide or any of the other acts enumerated in article III.
Article VI
Persons charged with genocide or any of the other acts enumerated in article
III shall be tried by a competent tribunal of the State in the territory of which
the act was committed, or by such international penal tribunal as may have
jurisdiction with respect to those Contracting Parties which shall have accepted
its jurisdiction.
…
Article IX
Disputes between the Contracting Parties relating to the interpretation,
application or fulfilment of the present Convention, including those relating
to the responsibility of a State for genocide or for any of the other acts
enumerated in article III, shall be submitted to the International Court of
Justice at the request of any of the parties to the dispute.”
53

Article 6 of the Charter of the International Military Tribunal, annexed to the
Agreement for the prosecution and punishment of the major war criminals of the
European Axis (the London Agreement) of 8 August 1945,15 concerned crimes
against peace, war crimes and crimes against humanity. It provided, in so far as
relevant:
“…
The following acts, or any of them, are crimes coming within the jurisdiction
of the Tribunal for which there shall be individual responsibility:
…
(c) Crimes against humanity: namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian
population, before or during the war, or persecutions on political, racial
or religious grounds in execution of or in connection with any crime
within the jurisdiction of the Tribunal, whether or not in violation of
the domestic law of the country where perpetrated.”

54

The Rome Statute of the International Criminal Court (the Rome Statute and
the ICC)16 was adopted on 17 July 1998 and ratified by Switzerland on 12 October
2001.17 It entered into force on 1 July 2002. Its relevant provisions read:
“Article 5 Crimes within the jurisdiction of the Court
1. The jurisdiction of the Court shall be limited to the most serious crimes of
concern to the international community as a whole. The Court has jurisdiction
in accordance with this Statute with respect to the following crimes:
(a) The crime of genocide;
(b) Crimes against humanity;
(c) War crimes;
15
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(d) The crime of aggression.
…
Article 6 Genocide
For the purpose of this Statute, ‘genocide’ means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.
Article 7 Crimes against humanity
1. For the purpose of this Statute, ‘crime against humanity’ means any of the
following acts when committed as part of a widespread or systematic attack
directed against any civilian population, with knowledge of the attack:
(a) Murder;
(b) Extermination;
(c) Enslavement;
(d) Deportation or forcible transfer of population;
(e) Imprisonment or other severe deprivation of physical liberty in violation
of fundamental rules of international law;
(f) Torture;
(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization, or any other form of sexual violence of comparable
gravity;
(h) Persecution against any identifiable group or collectivity on political,
racial, national, ethnic, cultural, religious, gender as defined in
paragraph 3, or other grounds that are universally recognized as
impermissible under international law, in connection with any act
referred to in this paragraph or any crime within the jurisdiction of the
Court;
(i) Enforced disappearance of persons;
(j) The crime of apartheid;
(k) Other inhumane acts of a similar character intentionally causing great
suffering, or serious injury to body or to mental or physical health.
… .”
55

In its judgment of 2 September 1998 in Prosecutor v Akayesu (No.ICTR-96-4-T)
Trial Chamber I of the International Tribunal for the prosecution of persons
responsible for genocide and other serious violations of international humanitarian
law committed in the territory of Rwanda and Rwandan citizens responsible for
genocide and other such violations committed in the territory of neighbouring
states, between 1 January and 31 December 1994 (the ICTR) highlighted the
distinguishing feature of the crime of genocide:
“498. Genocide is distinct from other crimes inasmuch as it embodies a special
intent or dolus specialis. Special intent of a crime is the specific intention,
required as a constitutive element of the crime, which demands that the
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perpetrator clearly seeks to produce the act charged. Thus, the special intent
in the crime of genocide lies in ‘the intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such’.”

56

The Tribunal also elaborated on the crime of genocide in relation to the other
crimes provided for by its Statute (cumulative charges):
“469. Having regard to its Statute, the Chamber believes that the offences
under the Statute – genocide, crimes against humanity, and violations of article
3 common to the Geneva Conventions and of Additional Protocol II – have
different elements and, moreover, are intended to protect different interests.
… Thus it is legitimate to charge these crimes in relation to the same set of
facts. It may, additionally, depending on the case, be necessary to record a
conviction for more than one of these offences in order to reflect what crimes
an accused committed. If, for example, a general ordered that all prisoners of
war belonging to a particular ethnic group should be killed, with the intent
thereby to eliminate the group, this would be both genocide and a violation
of common article 3, although not necessarily a crime against humanity.
Convictions for genocide and violations of common article 3 would accurately
reflect the accused general’s course of conduct.
470. Conversely, the Chamber does not consider that any [act] of genocide,
crimes against humanity, and violations of article 3 common to the Geneva
Conventions and of Additional Protocol II are lesser included forms of each
other. The ICTR Statute does not establish a hierarchy of norms, but rather
all three offences are presented on an equal footing. While genocide may be
considered the gravest crime, there is no justification in the Statute for finding
that crimes against humanity or violations of common article 3 and additional
protocol II are in all circumstances alternative charges to genocide and thus
lesser included offences. As stated, and it is a related point, these offences
have different constituent elements. Again, this consideration renders multiple
convictions for these offences in relation to the same set of facts permissible.”

57

The Tribunal held the following with respect to the crime of direct and public
incitement to commit genocide (footnotes omitted):
“557. The ‘direct’ element of incitement implies that the incitement assume
a direct form and specifically provoke another to engage in a criminal act,
and that more than mere vague or indirect suggestion goes to constitute direct
incitement. Under Civil law systems, provocation, the equivalent of incitement,
is regarded as being direct where it is aimed at causing a specific offence to
be committed. The prosecution must prove a definite causation between the
act characterized as incitement, or provocation in this case, and a specific
offence. However, the Chamber is of the opinion that the direct element of
incitement should be viewed in the light of its cultural and linguistic content.
Indeed, a particular speech may be perceived as ‘direct’ in one country, and
not so in another, depending on the audience. The Chamber further recalls
that incitement may be direct, and nonetheless implicit. Thus, at the time the
Convention on Genocide was being drafted, the Polish delegate observed that
it was sufficient to play skilfully on mob psychology by casting suspicion on
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certain groups, by insinuating that they were responsible for economic or
other difficulties in order to create an atmosphere favourable to the perpetration
of the crime.
558. The Chamber will therefore consider on a case-by-case basis whether,
in light of the culture of Rwanda and the specific circumstances of the instant
case, acts of incitement can be viewed as direct or not, by focusing mainly
on the issue of whether the persons for whom the message was intended
immediately grasped the implication thereof.
559. In light of the foregoing, it can be noted in the final analysis that whatever
the legal system, direct and public incitement must be defined … as directly
provoking the perpetrator(s) to commit genocide, whether through speeches,
shouting or threats uttered in public places or at public gatherings, or through
the sale or dissemination, offer for sale or display of written material or printed
matter in public places or at public gatherings, or through the public display
of placards or posters, or through any other means of audiovisual
communication.”
58

In its judgment of 28 November 2007 in Nahimana et al. v Prosecutor
(No.ICTR-99-52-A) the Appeals Chamber of the ICTR said the following with
respect to the crime of incitement to commit genocide (footnotes omitted):
“692. The Appeals Chamber considers that there is a difference between hate
speech in general (or inciting discrimination or violence) and direct and public
incitement to commit genocide. Direct incitement to commit genocide assumes
that the speech is a direct appeal to commit an act [of genocide]; it has to be
more than a mere vague or indirect suggestion. In most cases, direct and public
incitement to commit genocide can be preceded or accompanied by hate
speech, but only direct and public incitement to commit genocide is prohibited
[as constituting direct and public incitement to commit genocide]. This
conclusion is corroborated by the travaux préparatoires to the Genocide
Convention.
693. The Appeals Chamber therefore concludes that when a defendant is
indicted [of direct and public incitement to commit genocide], he cannot be
held accountable for hate speech that does not directly call for the commission
of genocide. The Appeals Chamber is also of the opinion that, to the extent
that not all hate speeches constitute direct incitement to commit genocide, the
jurisprudence on incitement to hatred, discrimination and violence is not
directly applicable in determining what constitutes direct incitement to commit
genocide. …”

59

In its judgment of 26 February 2007 (Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v
Serbia and Montenegro) [2007] I.C.J. Reports 43), the International Court of Justice
(the ICJ) noted the following:
“(8) The Question of Intent to Commit Genocide
186. The Court notes that genocide as defined in Article II of the Convention
comprises ‘acts’ and an ‘intent’. It is well established that the acts –
‘(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
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(c) Deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
[and]
(e) Forcibly transferring children of the group to another group –’
themselves include mental elements. ‘Killing’ must be intentional, as must
‘causing serious bodily or mental harm’. Mental elements are made explicit
in paragraphs (c) and (d) of Article II by the words ‘deliberately’ and
‘intended’, quite apart from the implications of the words ‘inflicting’ and
‘imposing’; and forcible transfer too requires deliberate intentional acts. The
acts, in the words of the ILC, are by their very nature conscious, intentional
or volitional acts (Commentary on Article 17 of the 1996 Draft Code of Crimes
against the Peace and Security of Mankind, ILC Report 1996, Yearbook of
the International Law Commission, 1996, Vol. II, Part Two, p. 44, para. 5).
187. In addition to those mental elements, Article II requires a further mental
element. It requires the establishment of the ‘intent to destroy, in whole or in
part, … [the protected] group, as such’. It is not enough to establish, for
instance in terms of paragraph (a), that deliberate unlawful killings of members
of the group have occurred. The additional intent must also be established,
and is defined very precisely. It is often referred to as a special or specific
intent or dolus specialis; in the present Judgment it will usually be referred
to as the ‘specific intent (dolus specialis)’. It is not enough that the members
of the group are targeted because they belong to that group, that is because
the perpetrator has a discriminatory intent. Something more is required. The
acts listed in Article II must be done with intent to destroy the group as such
in whole or in part. The words ‘as such’ emphasize that intent to destroy the
protected group.
188. The specificity of the intent and its particular requirements are highlighted
when genocide is placed in the context of other related criminal acts, notably
crimes against humanity and persecution, as the Trial Chamber of the
International Criminal Tribunal for the former Yugoslavia (hereinafter ‘ICT’
or ‘the Tribunal’) did in the Kupreškić et al. case:
‘the mens rea requirement for persecution is higher than for ordinary
crimes against humanity, although lower than for genocide. In this context
the Trial Chamber wishes to stress that persecution as a crime against
humanity is an offence belonging to the same genus as genocide. Both
persecution and genocide are crimes perpetrated against persons that
belong to a particular group and who are targeted because of such
belonging. In both categories what matters is the intent to discriminate:
to attack persons on account of their ethnic, racial, or religious
characteristics (as well as, in the case of persecution, on account of their
political affiliation). While in the case of persecution the discriminatory
intent can take multifarious inhumane forms and manifest itself in a
plurality of actions including murder, in the case of genocide that intent
must be accompanied by the intention to destroy, in whole or in part, the
group to which the victims of the genocide belong. Thus, it can be said
that, from the viewpoint of mens rea, genocide is an extreme and most
inhuman form of persecution. To put it differently, when persecution
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escalates to the extreme form of wilful and deliberate acts designed to
destroy a group or part of a group, it can be held that such persecution
amounts to genocide.’”(IT-95-16-T, Judgment, 14 January 2000, para.
636.)
60

In the same judgment, the ICJ based the findings of fact that led it to conclude
that the Srebrenica massacre had constituted a genocide chiefly on those of the
International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1991 (the ICTY), in spite of the plethora of other material
that had been placed before it.18
61
In its judgment of 3 February 2015,19 the ICJ, having examined the numerous
pieces of written and oral evidence placed before it by the parties, and taking in
particular into account the findings of fact of the ICTY, found that there had been
a “pattern of conduct” on the part of the Yugoslav People’s Army and the Serb
forces in their actions against the Croats.20 However, taking into account the context
and the opportunity for these forces to engage in acts of violence, the court was
ultimately not satisfied that the only reasonable inference that could be drawn from
this pattern of conduct was the intent to destroy, in whole or in part, the Croat
group, and that the acts constituting the actus reus of genocide within the meaning
of art.II(a) and (b) of the Genocide Convention21 had not been committed by the
Yugoslav National Army and the Serb forces with the specific intent required for
them to be characterised as acts of genocide. On this basis, the court concluded
that Croatia had failed to substantiate its allegation that genocide had been
committed.22 The court came to the same conclusion with respect to Serbia’s
counter-claim that the acts perpetrated by Croatia against the Serb population of
the Krajina had constituted genocide: it did not find it established that there had
been a special genocidal intent.23
2. International Convention on the Elimination of All Forms of Racial
Discrimination
62

The International Convention on the Elimination of All Forms of Racial
Discrimination (the CERD)24 was adopted by the UN General Assembly on 21
December 1965 and opened for signature on 7 March 1966. It entered into force
on 4 January 1969. Switzerland acceded to it on 29 November 1994 with effect
from 29 December 1994.25 Its relevant provisions read:
“Article 1
1. In this Convention, the term ‘racial discrimination’ shall mean any
distinction, exclusion, restriction or preference based on race, colour, descent,
or national or ethnic origin which has the purpose or effect of nullifying or

18

See [212]–[224] and [278]–[297] of the judgment.
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v Serbia) 3
February 2015 (http://www.icj-cij.org/docket/files/118/18422.pdf).
20
See [407]–[416] of the judgment.
21
See [52] above.
22
See [417]–[441] of the judgment.
23
See [500]–[515] of the judgment.
24
660 UNTS 195.
25
1841 UNTS 337.
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impairing the recognition, enjoyment or exercise, on an equal footing, of
human rights and fundamental freedoms in the political, economic, social,
cultural or any other field of public life.
…
Article 2
1. States Parties condemn racial discrimination and undertake to pursue by
all appropriate means and without delay a policy of eliminating racial
discrimination in all its forms and promoting understanding among all races,
and, to this end:
…
(d) Each State Party shall prohibit and bring to an end, by all appropriate
means, including legislation as required by circumstances, racial
discrimination by any persons, group or organization;
…
…
Article 4
States Parties condemn all propaganda and all organizations which are based
on ideas or theories of superiority of one race or group of persons of one
colour or ethnic origin, or which attempt to justify or promote racial hatred
and discrimination in any form, and undertake to adopt immediate and positive
measures designed to eradicate all incitement to, or acts of, such discrimination
and, to this end, with due regard to the principles embodied in the Universal
Declaration of Human Rights and the rights expressly set forth in article 5 of
this Convention, inter alia:
(a) Shall declare an offence punishable by law all dissemination of ideas
based on racial superiority or hatred, incitement to racial discrimination,
as well as all acts of violence or incitement to such acts against any
race or group of persons of another colour or ethnic origin, and also
the provision of any assistance to racist activities, including the
financing thereof;
(b) Shall declare illegal and prohibit organizations, and also organized
and all other propaganda activities, which promote and incite racial
discrimination, and shall recognize participation in such organizations
or activities as an offence punishable by law;
…
Article 5
In compliance with the fundamental obligations laid down in article 2 of this
Convention, States Parties undertake to prohibit and to eliminate racial
discrimination in all its forms and to guarantee the right of everyone, without
distinction as to race, colour, or national or ethnic origin, to equality before
the law, notably in the enjoyment of the following rights:
…
(d) Other civil rights, in particular:
…
(viii) The right to freedom of opinion and expression;
…
Article 6
States Parties shall assure to everyone within their jurisdiction effective
protection and remedies, through the competent national tribunals and other
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State institutions, against any acts of racial discrimination which violate his
human rights and fundamental freedoms contrary to this Convention, as well
as the right to seek from such tribunals just and adequate reparation or
satisfaction for any damage suffered as a result of such discrimination.”
63

When acceding to the CERD, Switzerland made the following reservation
concerning art.426:
“Switzerland reserves the right to take the legislative measures necessary for
the implementation of article 4, taking due account of freedom of opinion and
freedom of association, provided for inter alia in the Universal Declaration
of Human Rights.”

In its initial report under the CERD,27 published on 14 March 1997, Switzerland
said, in para.71, that it considered that the public interest in the exercise of freedom
of expression had to give way before the greater interest of victims of
discrimination, who had a right to the protection of their personality. For this reason,
art.261bis(4) of the Swiss Criminal Code28 made such acts of discrimination
punishable, even though the CERD did not expressly prohibit them. The same
applied to the prohibition of the denial of or attempts to justify the crimes committed
by the Nazi regime, and to the denial or minimisation of genocide more generally.
65
In its third periodic period reports under the CERD,29 published on 22 May 2001,
Switzerland said, in paras 102 and 109, that in its first judgment under art.261bis(4)
of the Swiss Criminal Code,30 the Swiss Federal Court had held that this provision
protected not only public order but also the dignity of the individual. It was however
essential that public order was protected only indirectly, as a consequence of the
protection accorded to human dignity.
66
The UN Committee on the Elimination of Racial Discrimination—the body of
independent experts that monitors the implementation of the CERD—while in
1997 criticising Germany and Belgium for not broadening their Holocaust denial
laws to cover all genocides,31 said the following in paras 14 and 15 of its General
Recommendation No.35 of 26 September 2013 on combating racist hate speech,32
that (footnotes omitted):
64

“[P]ublic denials or attempts to justify crimes of genocide and crimes against
humanity, as defined by international law, should be declared as offences
punishable by law, provided that they clearly constitute incitement to racial
violence or hatred. The Committee also underlines that ‘the expression of
opinions about historical facts’ should not be prohibited or punished.
15. While [A]rticle 4 [of the CERD] requires that certain forms of conduct
be declared offences punishable by law, it does not supply detailed
guidance for the qualification of forms of conduct as criminal offences.
On the qualification of dissemination and incitement as offences
punishable by law, the Committee considers that the following
contextual factors should be taken into account:
26
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UN Doc. CERD/C/270/Add.1.
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See [32] above.
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– The content and form of speech: whether the speech is
provocative and direct, in what form it is constructed and
disseminated, and the style in which it is delivered.
– The economic, social and political climate prevalent at the time
the speech was made and disseminated, including the existence
of patterns of discrimination against ethnic and other groups,
including indigenous peoples. Discourses which in one context
are innocuous or neutral may take on a dangerous significance
in another: in its indicators on genocide the Committee
emphasized the relevance of locality in appraising the meaning
and potential effects of racist hate speech.
– The position or status of the speaker in society and the audience
to which the speech is directed. The Committee consistently
draws attention to the role of politicians and other public
opinion-formers in contributing to the creation of a negative
climate towards groups protected by the Convention, and has
encouraged such persons and bodies to adopt positive
approaches directed to the promotion of intercultural
understanding and harmony. The Committee is aware of the
special importance of freedom of speech in political matters
and also that its exercise carries with it special duties and
responsibilities.
– The reach of the speech, including the nature of the audience
and the means of transmission: whether the speech was
disseminated through mainstream media or the Internet, and
the frequency and extent of the communication, in particular
when repetition suggests the existence of a deliberate strategy
to engender hostility towards ethnic and racial groups.
– The objectives of the speech: speech protecting or defending
the human rights of individuals and groups should not be subject
to criminal or other sanctions.”
3. International Covenant on Civil and Political Rights
67

The International Covenant on Civil and Political Rights (the ICCPR)33 was
adopted on 16 December 1966 and opened for signature on 19 December 1966.
Its substantive provisions entered into force on 23 March 1976. Switzerland acceded
to it on 18 June 1992 with effect from 18 September 1992.34 Its relevant provisions
read:
“Article 19
1. Everyone shall have the right to hold opinions without interference.
2. Everyone shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art,
or through any other media of his choice.

33
34
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3. The exercise of the rights provided for in paragraph 2 of this article carries
with it special duties and responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided by law and are
necessary:
(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public),
or of public health or morals.
Article 20
1. Any propaganda for war shall be prohibited by law.
2. Any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be prohibited by law.”
68

In connection with Switzerland’s accession to the ICCPR in 1992, the Swiss
Government noted that the Swiss Criminal Code, as then in force, only covered
some aspects of art.20(2) of the Covenant, and that Switzerland would thus need
to enter a reservation to that Article. However, it went on to note that a new criminal
law provision was envisaged in connection with Switzerland’s impending accession
to the CERD,35 and that after the entry into force of 261bis of the Swiss Criminal
Code36 the reservation would be withdrawn.37
69
The reservation read38:
“Switzerland reserves the right to adopt a criminal provision which will take
into account the requirements of article 20, paragraph 2, on the occasion of
its forthcoming accession to the 1966 International Convention on the
Elimination of All Forms of Racial Discrimination.”
70
71

It was withdrawn on 16 October 1995 with immediate effect.39
At its 102nd session (2011) the UN Human Rights Committee—the body of
independent experts that monitors the implementation of the ICCPR—adopted
General Comment No.34 concerning art.19 of the Covenant.40 This Comment reads,
in so far as relevant (footnotes omitted):
“Freedom of opinion
9. Paragraph 1 of article 19 requires protection of the right to hold opinions
without interference. This is a right to which the Covenant permits no
exception or restriction. Freedom of opinion extends to the right to change
an opinion whenever and for whatever reason a person so freely chooses. No
person may be subject to the impairment of any rights under the Covenant on
the basis of his or her actual, perceived or supposed opinions. All forms of
opinion are protected, including opinions of a political, scientific, historic,
moral or religious nature. It is incompatible with paragraph 1 to criminalize
the holding of an opinion. The harassment, intimidation or stigmatization of
a person, including arrest, detention, trial or imprisonment for reasons of the
opinions they may hold, constitutes a violation of article 19, paragraph 1.

35

See [62] above.
See [32] above.
37
FF 1991 I 1129-85, pp.1139–1140.
38
1678 UNTS 395.
39
1891 UNTS 393.
40
CCPR/C/GC/34.
36
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10. Any form of effort to coerce the holding or not holding of any opinion is
prohibited. Freedom to express one’s opinion necessarily includes freedom
not to express one’s opinion.
Freedom of expression
11. Paragraph 2 requires States parties to guarantee the right to freedom of
expression, including the right to seek, receive and impart information and
ideas of all kinds regardless of frontiers. This right includes the expression
and receipt of communications of every form of idea and opinion capable of
transmission to others, subject to the provisions in article 19, paragraph 3,
and article 20. It includes political discourse, commentary on one’s own and
on public affairs, canvassing, discussion of human rights, journalism, cultural
and artistic expression, teaching, and religious discourse. It may also include
commercial advertising. The scope of paragraph 2 embraces even expression
that may be regarded as deeply offensive, although such expression may be
restricted in accordance with the provisions of article 19, paragraph 3 and
article 20.
…
The application of article 19 (3)
…
28. The first of the legitimate grounds for restriction listed in paragraph 3 is
that of respect for the rights or reputations of others. The term ‘rights’ includes
human rights as recognized in the Covenant and more generally in international
human rights law. For example, it may be legitimate to restrict freedom of
expression in order to protect the right to vote under article 25, as well as
rights article under 17 (see para. 37). Such restrictions must be constructed
with care: while it may be permissible to protect voters from forms of
expression that constitute intimidation or coercion, such restrictions must not
impede political debate, including, for example, calls for the boycotting of a
non-compulsory vote. The term ‘others’ relates to other persons individually
or as members of a community. Thus, it may, for instance, refer to individual
members of a community defined by its religious faith or ethnicity.
29. The second legitimate ground is that of protection of national security or
of public order (ordre public), or of public health or morals.
…
35. When a State party invokes a legitimate ground for restriction of freedom
of expression, it must demonstrate in specific and individualized fashion the
precise nature of the threat, and the necessity and proportionality of the specific
action taken, in particular by establishing a direct and immediate connection
between the expression and the threat.
36. The Committee reserves to itself an assessment of whether, in a given
situation, there may have been circumstances which made a restriction of
freedom of expression necessary. In this regard, the Committee recalls that
the scope of this freedom is not to be assessed by reference to a ‘margin of
appreciation’ and in order for the Committee to carry out this function, a State
party, in any given case, must demonstrate in specific fashion the precise
nature of the threat to any of the enumerated grounds listed in paragraph 3
that has caused it to restrict freedom of expression.
…
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Limitative scope of restrictions on freedom of expression in certain specific
areas
…
49. Laws that penalize the expression of opinions about historical facts are
incompatible with the obligations that the Covenant imposes on States parties
in relation to the respect for freedom of opinion and expression. The Covenant
does not permit general prohibition of expressions of an erroneous opinion
or an incorrect interpretation of past events. Restrictions on the right of
freedom of opinion should never be imposed and, with regard to freedom of
expression, they should not go beyond what is permitted in paragraph 3 or
required under article 20.
The relationship between articles 19 and 20
50. Articles 19 and 20 are compatible with and complement each other. The
acts that are addressed in article 20 are all subject to restriction pursuant to
article 19, paragraph 3. As such, a limitation that is justified on the basis of
article 20 must also comply with article 19, paragraph 3.
51. What distinguishes the acts addressed in article 20 from other acts that
may be subject to restriction under article 19, paragraph 3, is that for the acts
addressed in article 20, the Covenant indicates the specific response required
from the State: their prohibition by law. It is only to this extent that article 20
may be considered as lex specialis with regard to article 19.
52. It is only with regard to the specific forms of expression indicated in article
20 that States parties are obliged to have legal prohibitions. In every case in
which the State restricts freedom of expression it is necessary to justify the
prohibitions and their provisions in strict conformity with article 19.”
72

In a report submitted to the UN General Assembly on 7 September 201241 the
UN Special Rapporteur on the promotion and protection of the right to freedom
of opinion and expression said in para.55, in the chapter devoted to “Domestic
legislation that contravenes international norms and standards”, that:
“[H]istorical events should be open to discussion and, as stated by the Human
Rights Committee, laws that penalize the expression of opinions about
historical facts are incompatible with the obligations that the International
Covenant on Civil and Political Rights imposes on States parties in relation
to the respect for freedom of opinion and expression. By demanding that
writers, journalists and citizens give only a version of events that is approved
by the Government, States are enabled to subjugate freedom of expression to
official versions of events.”

73

In a report submitted to the UN Human Rights Council on 1 July 2013,42 the UN
Independent Expert on the promotion of a democratic and equitable international
order recommended, in para.56(e), that states should “repeal legislation that is
incompatible with articles 18 and 19 [of the International Covenant on Civil and
Political Rights]; in particular, … memory laws and any laws that hinder open
discussion of political and historical events”. He made a similar recommendation

41
42

Promotion and Protection of the Right to Freedom of Opinion and Expression, UN Doc. A/67/357.
UN Doc. A/HRC/24/38.
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in para.69(j) of the version of the report that he submitted to the UN General
Assembly on 7 August 2013.43
B. Relevant Council of Europe instruments and materials
1. Additional Protocol to the Convention on Cybercrime
74

The Additional Protocol to the Convention on Cybercrime, concerning the
criminalisation of acts of a racist and xenophobic nature committed through
computer systems,44 was opened for signature on 28 January 2003 and entered into
force on 1 March 2006. It has been signed by 36 out of the 47 Member States of
the Council of Europe (plus two other states: Canada and South Africa), but thus
far only ratified by 24, and three of those (Denmark, Finland and Norway) have,
by way of reservations, made use of the possibility to under art.6(2) fully or partly
to refrain from criminalising acts covered by art.6(1).45 Switzerland signed the
Protocol on 9 October 2003 but has not ratified it, and it is, by its art.10(2), not
into force in respect of it.
75
Article 6 of the Protocol, entitled “Denial, gross minimisation, approval or
justification of genocide or crimes against humanity”, provides:
“1. Each Party shall adopt such legislative measures as may be necessary
to establish the following conduct as criminal offences under its
domestic law, when committed intentionally and without right:
distributing or otherwise making available, through a computer
system to the public, material which denies, grossly minimises,
approves or justifies acts constituting genocide or crimes against
humanity, as defined by international law and recognised as
such by final and binding decisions of the International Military
Tribunal, established by the London Agreement of 8 August
1945, or of any other international court established by relevant
international instruments and whose jurisdiction is recognised
by that Party.
2. A Party may either
(a) require that the denial or the gross minimisation referred to in
paragraph 1 of this article is committed with the intent to incite
hatred, discrimination or violence against any individual or
group of individuals, based on race, colour, descent or national
or ethnic origin, as well as religion if used as a pretext for any
of these factors, or otherwise
(b) reserve the right not to apply, in whole or in part, paragraph 1
of this article.”
76

The explanatory report to the Protocol reads, in so far as relevant (footnotes
omitted):
“39. In recent years, various cases have been dealt with by national courts
where persons (in public, in the media, etc.) have expressed ideas or theories
which aim at denying, grossly minimising, approving or justifying the serious
43

UN Doc. A/68/284.
European Treaty Series No.189, 2466 UNTS 205.
45
See [75] and [76] below.
44
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crimes which occurred in particular during the second World War (in particular
the Holocaust).The motivation for such behaviours is often presented with
the pretext of scientific research, while they really aim at supporting and
promoting the political motivation which gave rise to the Holocaust. Moreover,
these behaviours have also inspired or, even, stimulated and encouraged, racist
and xenophobic groups in their action, including through computer systems.
The expression of such ideas insults (the memory of) those persons who have
been victims of such evil, as well as their relatives. Finally, it threatens the
dignity of the human community.
40. Article 6, which has a similar structure as Article 3, addresses this problem.
The drafters agreed that it was important to criminalize expressions which
deny, grossly minimise, approve or justify acts constituting genocide or crimes
against humanity, as defined by international law and recognised as such by
final and binding decisions of the International Military Tribunal, established
by the London Agreement of 8 [August] 1945. This owing to the fact that the
most important and established conducts, which had given rise to genocide
and crimes against humanity, occurred during the period 1940-1945. However,
the drafters recognised that, since then, other cases of genocide and crimes
against humanity occurred, which were strongly motivated by theories and
ideas of a racist and xenophobic nature. Therefore, the drafters considered it
necessary not to limit the scope of this provision only to the crimes committed
by the Nazi regime during the 2nd World War and established as such by the
Nuremberg Tribunal, but also to genocides and crimes against humanity
established by other international courts set up since 1945 by relevant
international legal instruments (such as UN Security Council Resolutions,
multilateral treaties, etc.). Such courts may be, for instance, the International
Criminal Tribunals for the former Yugoslavia, for Rwanda, the Permanent
International Criminal Court. This Article allows to refer to final and binding
decisions of future international courts, to the extent that the jurisdiction of
such a court is recognised by the Party signatory to this Protocol.
41. The provision is intended to make it clear that facts of which the historical
correctness has been established may not be denied, grossly minimised,
approved or justified in order to support these detestable theories and ideas.
42. The European Court of Human Rights has made it clear that the denial or
revision of ‘clearly established historical facts – such as the Holocaust – …
would be removed from the protection of Article 10 by Article 17’ of the
ECHR(see in this context the Lehideux and Isorni judgment of 23 September
1998).
43. Paragraph 2 of Article 6 allows a Party either (i) to require, through a
declaration, that the denial or the gross minimisation referred to in paragraph
1 of Article 6, is committed with the intent to incite hatred, discrimination or
violence against any individual or group of individuals, based on race, colour,
descent or national or ethnic origin, as well as religion if used as a pretext for
any of these factors. or (ii) to make use of a reservation, by allowing a Party
not to apply – in whole or in part – this provision.”
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2. Committee of Ministers Resolution (68) 30
77

On 31 October 1968 the Committee of Ministers of the Council of Europe
adopted Resolution (68) 30. It recommended to the governments of member states
of the Council of Europe to, among other things, (a) sign and ratify the CERD if
they had not yet done so, and (b) upon ratification “stress by an interpretative
statement the importance which they attach … to the respect for the rights laid
down in the [Convention]”.
3. Committee of Ministers Recommendation 97/20 on “hate speech”

78

On 30 October 1997 the Committee of Ministers of the Council of Europe
adopted Recommendation 97/20 on “hate speech”, which reads, in so far as relevant:
“Considering that the aim of the Council of Europe is to achieve a greater
unity between its members, particularly for the purpose of safeguarding and
realising the ideals and principles which are their common heritage;
Recalling the Declaration of the Heads of State and Government of the member
states of the Council of Europe, adopted in Vienna on 9 October 1993;
Recalling that the Vienna Declaration highlighted grave concern about the
present resurgence of racism, xenophobia and antisemitism and the
development of a climate of intolerance, and contained an undertaking to
combat all ideologies, policies and practices constituting an incitement to
racial hatred, violence and discrimination, as well as any action or language
likely to strengthen fears and tensions between groups from different racial,
ethnic, national, religious or social backgrounds;
Reaffirming its profound attachment to freedom of expression and information
as expressed in the Declaration on the Freedom of Expression and Information
of 29 April 1982;
Condemning, in line with the Vienna Declaration and the Declaration on
Media in a Democratic Society, adopted at the 4th European Ministerial
Conference on Mass Media Policy (Prague, 7-8 December 1994), all forms
of expression which incite to racial hatred, xenophobia, antisemitism and all
forms of intolerance, since they undermine democratic security, cultural
cohesion and pluralism;
Noting that such forms of expression may have a greater and more damaging
impact when disseminated through the media;
Believing that the need to combat such forms of expression is even more
urgent in situations of tension and in times of war and other forms of armed
conflict;
Believing that it is necessary to lay down guidelines for the governments of
the member states on how to address these forms of expression, while
recognising that most media cannot be blamed for such forms of expression;
Bearing in mind Article 7, paragraph 1, of the European Convention on
Transfrontier Television and the case-law of the organs of the European
Convention on Human Rights under Articles 10 and 17 of the latter
Convention;
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Having regard to the United Nations Convention on the Elimination of All
Forms of Racial Discrimination and Resolution (68) 30 of the Committee of
Ministers on Measures to be taken against incitement to racial, national and
religious hatred;
Noting that not all member states have signed and ratified this Convention
and implemented it by means of national legislation;
Aware of the need to reconcile the fight against racism and intolerance with
the need to protect freedom of expression so as to avoid the risk of
undermining democracy on the grounds of defending it;
Aware also of the need to respect fully the editorial independence and
autonomy of the media,
Recommends that the governments of member states:
1. take appropriate steps to combat hate speech on the basis of the
principles laid down in this recommendation;
2. ensure that such steps form part of a comprehensive approach to the
phenomenon, which also targets its social, economic, political, cultural
and other root causes;
3. where they have not done so, sign, ratify and effectively implement
in national law the United Nations Convention on the Elimination of
All Forms of Racial Discrimination, in accordance with Resolution
(68) 30 of the Committee of Ministers on Measures to be taken against
incitement to racial, national and religious hatred;
4. review their domestic legislation and practice in order to ensure that
they comply with the principles set out in the appendix t o this
recommendation.”
79

An appendix to that recommendation defined “hate speech” as “covering all
forms of expression which spread, incite, promote or justify racial hatred,
xenophobia, anti-Semitism or other forms of hatred based on intolerance, including:
intolerance expressed by aggressive nationalism and ethnocentrism, discrimination
and hostility against minorities, migrants and people of immigrant origin”. It went
on to lay down a number of principles that applied to hate speech. The relevant
ones were:
“Principle 2
The governments of the member states should establish or maintain a sound
legal framework consisting of civil, criminal and administrative law provisions
on hate speech which enable administrative and judicial authorities to reconcile
in each case respect for freedom of expression with respect for human dignity
and the protection of the reputation or the rights of others.
To this end, governments of member states should examine ways and means
to:
– stimulate and co-ordinate research on the effectiveness of existing
legislation and legal practice;
– review the existing legal framework in order to ensure that it applies
in an adequate manner to the various new media and communications
services and networks;
– develop a co-ordinated prosecution policy based on national guidelines
respecting the principles set out in this recommendation;
– add community service orders to the range of possible penal sanctions;
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– enhance the possibilities of combating hate speech through civil law,
for example by allowing interested non-governmental organisations
to bring civil law actions, providing for compensation for victims of
hate speech and providing for the possibility of court orders allowing
victims a right of reply or ordering retraction;
– provide the public and media professionals with information on legal
provisions which apply to hate speech.
Principle 3
The governments of the member states should ensure that in the legal
framework referred to in Principle 2, interferences with freedom of expression
are narrowly circumscribed and applied in a lawful and non-arbitrary manner
on the basis of objective criteria. Moreover, in accordance with the
fundamental requirement of the rule of law, any limitation of, or interference
with, freedom of expression must be subject to independent judicial control.
This requirement is particularly important in cases where freedom of
expression must be reconciled with respect for human dignity and the
protection of the reputation or the rights of others.
Principle 4
National law and practice should allow the courts to bear in mind that specific
instances of hate speech may be so insulting to individuals or groups as not
to enjoy the level of protection afforded by Article 10 of the European
Convention on Human Rights to other forms of expression. This is the case
where hate speech is aimed at the destruction of the rights and freedoms laid
down in the Convention or at their limitation to a greater extent than provided
therein.
Principle 5
National law and practice should allow the competent prosecution authorities
to give special attention, as far as their discretion permits, to cases involving
hate speech. In this regard, these authorities should, in particular, give careful
consideration to the suspect’s right to freedom of expression given that the
imposition of criminal sanctions generally constitutes a serious interference
with that freedom. The competent courts should, when imposing criminal
sanctions on persons convicted of hate speech offences, ensure strict respect
for the principle of proportionality.”

4. Work of the European Commission against Racism and Intolerance
80

The European Commission against Racism and Intolerance (the ECRI), the
Council of Europe’s body tasked with combating racism, racial discrimination,
xenophobia, anti-Semitism and intolerance, said, in para.18(e) of its Policy
Recommendation No.7 on national legislation to combat racism and racial
discrimination of 13 December 2002 (CRI(2003)8) that the law should penalise,
if “committed intentionally”, “the public denial, trivialisation, justification or
condoning, with a racist aim, of crimes of genocide, crimes against humanity or
war crimes”. In the explanatory memorandum to the recommendation, the ECRI
said that para.18(e) referred to “the crimes of genocide, crimes against humanity
and war crimes”. The crime of genocide was to be “understood as defined in Article
II of the [Genocide Convention] and Article 6 of the [Rome Statute]”, and crimes
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against humanity and war crimes were to be “understood as defined in Articles 7
and 8 of the [Rome Statute]”.
81
In its report of 10 December 2010 (CRI(2011)5), adopted in the course of the
fourth monitoring cycle in respect of Turkey, the ECRI noted, inter alia, the
following (footnotes omitted):
“83. … It is difficult to ascertain the sizes of the various minority groups
living in Turkey at present, as the most recent publicly available official
estimates date from 2000 and do not cover all relevant groups. … According
to [these estimates], the Armenian population in Turkey is estimated at between
50,000 and 93,500 persons …
…
90. In addition to issues with respect to the restitution of property of
foundations, the Armenian minority reports difficulties in the field of minority
language education due to a lack of textbooks in Armenian and of teachers
trained in the Armenian language. This situation has contributed to a gradual
decline in the numbers of parents deciding to send their children to Armenian
schools; some parents also reportedly avoid sending their children to Armenian
schools because they are afraid that either they or their children will be
threatened in consequence. ECRI notes that in 2008, a propaganda
documentary entitled ‘The Blonde Bride: The Truth behind the Armenian
Issue’ was distributed by the Ministry of National Education to all primary
schools, along with a notice that it should be screened; the documentary
showed bloody images of massacres and children were to write a composition
about how they felt after watching it. While the Ministry of National Education
eventually ceased distribution of the DVD following wide-scale complaints
from parents, the DVDs were not collected from schools, and decisions
whether or not to screen it were left to individual education authorities. ECRI
is of the view that the dissemination and screening of such materials in schools
runs directly counter to the objective of building a more open and tolerant
society, and considers it especially regrettable that such material has been
targeted at children.
91. ECRI notes that on 23 July 2009, the Ministry of National Education
approved the appointment to Armenian schools of Armenian language,
religious culture and ethics teachers. Such teachers had to be Turkish nationals
of Armenian origin and hold the necessary teaching qualifications from a
faculty recognised by the Turkish Board of Education. They may receive
in-service training. ECRI hopes that improved relations between Turkey and
Armenia will provide an additional opportunity to resolve some of the concrete
problems mentioned above, such as the training of teachers and provision of
textbooks in Armenian minority schools. ECRI notes that at present, and
although this situation may be seen as far from ideal, Armenia itself is the
only realistic source of an adequate range of textbooks in Armenian.
…
137. … In January 2007, the chief editor of the bilingual Armenian-Turkish
Agos weekly newspaper, Hrant Dink, was assassinated, having previously
received death threats of which the authorities were reportedly aware. … In
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addition to specific, high profile acts of violence such as those mentioned
above, minority schools, businessmen and religious institutions have reportedly
been threatened by emails, letters and phone calls.
…
142. … Occasional statements by leading politicians, in particular around
Armenian claims of genocide, have also shown that mutual resentment and
mistrust may flourish unless considerable care is taken when addressing
sensitive issues in political discourse.
…
151. … [I]n late 2008/early 2009 … boycotts of Jewish businesses were
organised, and some businesses in Eskişehir displayed signs indicating that
Jews, Armenians and dogs were not welcome to enter. It was not until one
newspaper published photographs of these signs, along with an article asking
what more the Ministry of Justice was waiting for, that the latter took action
in that case.”
C. Relevant EU law

82

Framework Decision 2008/913/JHA of 28 November 2008 of the Council of
the European Union on combating certain forms and expressions of racism and
xenophobia by means of criminal law46 provides for the approximation of the laws
of the Member States of the European Union on offences involving racism and
xenophobia.
83
First proposed by the European Commission in November 2001,47 the decision
was adopted by the Council of the European Union on 28 November 2008. It
entered into force on 6 December 2008. By its art.10(1), the Member States of the
European Union were to take the necessary measures to comply with its provisions
by 28 November 2010.
84
The recitals to the decision read, in so far as relevant:
“…
(6) Member States acknowledge that combating racism and xenophobia
requires various kinds of measures in a comprehensive framework and may
not be limited to criminal matters. This Framework Decision is limited to
combating particularly serious forms of racism and xenophobia by means of
criminal law. Since the Member States’ cultural and legal traditions are, to
some extent, different, particularly in this field, full harmonisation of criminal
laws is currently not possible.
…
(14) This Framework Decision respects the fundamental rights and observes
the principles recognised by Article 6 of the Treaty on European Union and
by the European Convention for the Protection of Human Rights and
Fundamental Freedoms, in particular Articles 10 and 11 thereof, and reflected
in the Charter of Fundamental Rights of the European Union, and notably
Chapters II and VI thereof.

46

[2008] OJ L328/55–88.
Proposal for a Council Framework Decision on combating racism and xenophobia, COM(2001) 664 final [2002]
OJ C75 E269–73.
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(15) Considerations relating to freedom of association and freedom of
expression, in particular freedom of the press and freedom of expression in
other media have led in many Member States to procedural guarantees and
to special rules in national law as to the determination or limitation of liability.
…”
85

Article 1 of the decision, entitled “Offences concerning racism and xenophobia”
provides, in so far as relevant:
“1. Each Member State shall take the measures necessary to ensure that
the following intentional conduct is punishable:
…
(c) publicly condoning, denying or grossly trivialising crimes of
genocide, crimes against humanity and war crimes as defined
in Articles 6, 7 and 8 of the Statute of the International Criminal
Court, directed against a group of persons or a member of such
a group defined by reference to race, colour, religion, descent
or national or ethnic origin when the conduct is carried out in
a manner likely to incite to violence or hatred against such a
group or a member of such a group;
(d) publicly condoning, denying or grossly trivialising the crimes
defined in Article 6 of the Charter of the International Military
Tribunal appended to the London Agreement of 8 August 1945,
directed against a group of persons or a member of such a group
defined by reference to race, colour, religion, descent or national
or ethnic origin when the conduct is carried out in a manner
likely to incite to violence or hatred against such a group or a
member of such a group.
2. For the purpose of paragraph 1, Member States may choose to punish
only conduct which is either carried out in a manner likely to disturb
public order or which is threatening, abusive or insulting.
…
4. Any Member State may, on adoption of this Framework Decision or
later, make a statement that it will make punishable the act of denying
or grossly trivialising the crimes referred to in paragraph 1 (c) and/or
(d) only if the crimes referred to in these paragraphs have been
established by a final decision of a national court of this Member State
and/or an international court, or by a final decision of an international
court only.”

86

Article 7 of the decision, entitled “Constitutional rules and fundamental
principles”, provides:
“1. This Framework Decision shall not have the effect of modifying the
obligation to respect fundamental rights and fundamental legal
principles, including freedom of expression and association, as
enshrined in Article 6 of the Treaty on European Union.
2. This Framework Decision shall not have the effect of requiring Member
States to take measures in contradiction to fundamental principles
relating to freedom of association and freedom of expression, in
particular freedom of the press and the freedom of expression in other
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media as they result from constitutional traditions or rules governing
the rights and responsibilities of, and the procedural guarantees for,
the press or other media where these rules relate to the determination
or limitation of liability.”

In its report on the decision’s implementation, issued on 27 January 2014,48 the
Commission noted that out of the Member States which had specifically criminalised
the conduct set out in art.1(1)(c) of the decision,49 France, Italy, Latvia, Luxembourg
and Romania did not require that the conduct be carried out in a manner likely to
incite to violence and hatred, whereas Bulgaria, Portugal, Slovenia and Spain
required more than a mere likelihood of incitement. The Commission went on to
note that 13 Member States—Austria, Belgium, the Czech Republic, Denmark,
Estonia, Finland, Germany, Greece, Hungary, Ireland, the Netherlands, Sweden
and the United Kingdom—had no criminal-law provisions governing such conduct.
Germany and the Netherlands had stated that national case-law applicable to
Holocaust denial or trivialisation would also apply to the conduct covered by that
article.
88
Some Member States had made use of the possibility under art.1(2) of the
decision50 to punish hate speech only if it was carried out in a manner likely to
disturb public order or was threatening, abusive or insulting. Cyprus and Slovenia
had opted for both alternatives. Germany made all such conduct dependent on
being capable of disturbing the public peace. Similarly, Hungarian case-law pointed
to such conduct being dependent on a likely disturbance of public peace. In Malta
and Lithuania, the offence of condoning, denial or trivialisation hinged on either
of the two options.
89
Cyprus, France, Lithuania, Luxembourg, Malta, Romania and Slovakia had, in
relation to denials or gross trivialisations of the crimes defined in the Rome Statute,
availed themselves of the possibility under art.1(4) of the decision to only punish
such conduct if those crimes had been established by a competent national or
international court.51
90
The Commission concluded that a number of Member States had not transposed
fully or correctly the decision’s provisions. It said that in the course of 2014 it
would engage in dialogue with those states with a view to ensuring the decision’s
proper transposition, while giving due consideration to freedom of expression.
87

IV. Comparative law materials
91

In the Chamber proceedings, the Swiss Government submitted a comparative
law study (Opinion 06-184) issued on 19 December 2006 by the Swiss Institute
of Comparative Law. This study analysed the legislation of 14 European countries,52
the United States and Canada regarding the offence of denial of crimes against
humanity, in particular genocide. The summary of the study reads:
“A study of denial of crimes against humanity and genocide in the different
countries under examination reveals considerable variation.
48

COM (2014) 27 final.
See [85] above.
50
See [85] above.
51
See [85] above.
52
Austria, Belgium, Denmark, Finland, France, Germany, Ireland, Italy, Luxembourg, the Netherlands, Norway,
Spain, Sweden and the United Kingdom.
49
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Spain, France and Luxembourg have all adopted an extensive approach to the
prohibition of denial of these crimes. Spanish legislation refers generically to
the denial of acts with the proven purpose of fully or partially eliminating an
ethnic, racial or religious group. The perpetrator faces a sentence of one to
two years’ imprisonment. In France and Luxembourg, the legislation refers
to denial of crimes against humanity, as defined in Article 6 of the Charter of
the International Military Tribunal, annexed to the London Agreement of 8
August 1945 … This limitation of the substantive scope of the offence of
denial of crimes against humanity is offset in Luxembourg by the fact that
there is a special provision concerning denial of crimes of genocide. Denial
of such crimes is punishable by the same sentences [imprisonment from eight
days to six months and/or a fine ranging from €251–€25,000] as denial of
crimes against humanity but the definition of genocide used for these purposes
is that of the Luxembourg Law of 8 August 1985, which is general and
abstract, not being limited to acts committed during the Second World War.
The limited scope of the relevant provisions in France has been criticised and
it should be noted in this connection that a Bill aimed at criminalising denial
of the existence of the Armenian genocide was approved at its first reading
by the National Assembly on 12 October 2006. Accordingly, it appears that
only Luxembourg and Spain criminalise denial of crimes of genocide in their
legislation, generically and without restricting themselves to particular episodes
in history. In addition, denial of crimes against humanity in general is not
currently a criminal offence in any country.
In this connection, in a group of countries – among which France can be
included, from an analysis of its laws – only the denial of acts committed
during the Second World War is a criminal offence. In Germany, for example,
anyone who, publicly or at a meeting, denies or trivialises acts committed
with the aim of totally or partially eliminating a national, religious or ethnic
group during the National Socialist regime is punishable by up to five years’
imprisonment or a fine. In Austria, anyone who, acting in such a way that his
or her position may be known by a large number of people, denies or severely
trivialises genocide or other crimes against humanity committed by the
National Socialist regime is punishable by up to ten years’ imprisonment.
Following the same approach, Belgian law punishes by imprisonment for
between eight days and one year anyone who denies or grossly trivialises,
seeks to justify or approves of the genocide committed by the German National
Socialist regime.
In other countries, in the absence of special statutory provision for criminal
offences, the courts have intervened to ensure that negationism is punished.
In particular, the Netherlands Supreme Court has held that the provisions of
the Criminal Code prohibiting discriminatory acts were to be applied to punish
denial of crimes against humanity. In addition, a Bill aimed at criminalising
negationism is currently being examined in that country. The Canadian Human
Rights Tribunal has referred to the criminal offence of exposing others to
hatred or contempt, as provided for in the Canadian Human Rights Act, as a
basis for condemning the content of a negationist website. The position of the
judges in the United States is less settled, since that country affords extremely
strict protection of freedom of expression, for historical and cultural reasons.
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However, it may be noted that in general, victims of offensive speech have
to date succeeded in obtaining damages where they may legitimately have
felt that their physical integrity was under threat.
In addition, there are a range of countries in which denial of crimes against
humanity is not directly contemplated by the law. For some of those countries,
it is conceivable that this might be covered by the definition of more general
criminal offences. For example, under Italian law it is an offence to condone
crimes of genocide; however, the boundary between condoning, trivialising
and denying crimes is extremely thin. Norwegian law punishes anyone who
makes an official statement that is discriminatory or hateful. This definition
could conceivably apply to negationism. The Supreme Court has not yet had
occasion to rule on this issue. In other countries, for example Denmark and
Sweden, the trial courts have taken a position, having agreed to review whether
the provisions of criminal law concerning discriminatory or hateful statements
may be applied to cases of negationism, although they have not found them
to be applicable in the cases before them. In Finland, the political authorities
have expressed the view that such provisions are not applicable to negationism.
Lastly, neither United Kingdom law nor Irish law deals with negationism.”

92

The Chamber went on to note that since the publication of this study in 2006,
there had been significant developments in France and Spain.
93
In France, an Act had been enacted on 29 January 2001 (Law No.2001-70) with
a single section, reading:
“France publicly recognises the Armenian genocide of 1915.”
94

After that, on 23 January 2012 the French Parliament had passed an Act whose
s.1 made it an offence to publicly condone, deny or grossly trivialise genocide,
crimes against humanity and war crimes, as “defined non-exhaustively” in arts 6,
7 and 8 of the [Rome Statute], arts 211-1 and 212-1 of the French Criminal Code,
and art.6 of the Charter of the International Military Tribunal, “and as recognised
by law, in an international treaty signed and ratified by France or to which France
has acceded, in a decision taken by a European Union or an international institution,
or as characterised by a French court, such decision being enforceable in France”.
Section 2 of the Act expanded the list of associations that could act as civil parties
in such proceedings.
95
In a decision of 28 February 201253 the French Constitutional Council declared
this Act unconstitutional in the following terms:
“…
3. In the applicants’ submission, the referred law infringes the freedom of
expression and communication set forth in Article 11 of the 1789 Declaration
of the Rights of Man and the Citizen, as well as the principle that criminal
offences and penalties must be defined by law, as enshrined in Article 8 of
the Declaration. In so far as they apply, firstly, only to genocides recognised
by French law and, secondly, to genocides alone, excluding other crimes
against humanity, these provisions also infringe the principle of equality. The
applicant parliamentarians further argue that Parliament has exceeded its own
authority and breached the principle of separation of powers enshrined in
53
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Article 16 of the 1789 Declaration; they likewise allege a breach of the
principle of the necessity of punishments as set forth in Article 8 of the 1789
Declaration, freedom of research and the principle that political parties are
free to carry on their activities, as enshrined in Article 4 of the Constitution.
4. Firstly, Article 6 of the 1789 Declaration of the Rights of Man and the
Citizen provides: ‘Law is the expression of the general will …’ It follows
from that Article and from all the other provisions of constitutional status
relating to the purpose of the law that, without prejudice to any special
provisions envisaged by the Constitution, the law has the function of laying
down rules and must accordingly have a normative scope.
5. Secondly, under Article 11 of the 1789 Declaration: ‘The free
communication of ideas and opinions is one of the most precious of the rights
of man. Every citizen may, accordingly, speak, write, and print with freedom,
but shall be responsible for such abuses of this freedom as shall be defined
by law.’ Article 34 of the Constitution provides: ‘The law shall lay down the
rules regarding … civic rights and the fundamental guarantees afforded to
citizens for the exercise of their civil liberties’. On that basis, Parliament is
at liberty to enact rules regulating the exercise of the right of free
communication, freedom of speech, freedom of written expression and freedom
of the press; it is also at liberty on that account to establish criminal offences
punishing abuses of the exercise of the freedom of expression and
communication which undermine public order and the rights of others.
However, freedom of expression and communication is all the more precious
since its exercise is a precondition for democracy and one of the guarantees
of respect for other rights and freedoms. Any restrictions imposed on the
exercise of this freedom must be necessary, appropriate and proportionate to
the aim pursued.
6. A legislative provision with the purpose of ‘recognising’ a crime of genocide
cannot in itself have the normative scope attaching to the law. However,
section 1 of the referred law makes it an offence to dispute or downplay the
existence of one or more crimes of genocide ‘recognised as such under French
law’. In thereby making it an offence to dispute the existence and the legal
characterisation of crimes which it has itself recognised and characterised as
such, Parliament has interfered in an unconstitutional manner with the exercise
of freedom of expression and communication. Accordingly, there being no
need to examine the other complaints, section 1 of the referred law must be
declared unconstitutional; and section 2, which is inseparably linked to it,
must likewise be declared unconstitutional.
DECIDES:
Article 1.– The Law on criminalising denial of the existence of genocides
recognised by law is unconstitutional.
… .”
96

The Chamber went on to note that in a judgment of 7 November 200754 the
Spanish Constitutional Court had declared unconstitutional the offence of genocide
denial laid down in art.607(2) of the Spanish Criminal Code. As worded before
that judgment, that provision had made it an offence to disseminate, by any means,
54
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“ideas or doctrines denying or justifying” genocide. As a result of the judgment,
the words “denying or” were struck off.
97
In that judgment the Spanish Constitutional Court noted that Spain did not have
a “militant democracy” and that its Constitution, which lacked a provision akin to
art.17 of the Convention, did not prohibit speech contrary to its essence unless it
could effectively harm constitutional rights. The court went on to say that incitement
to genocide or racial or ethnic hatred were criminalised under other provisions of
the Criminal Code, in line with Spain’s international law obligations. Some other
states, which had been particularly affected by the genocide committed under
national-socialism, had also criminalised denial of the Holocaust. In reviewing
whether art.607(2) of the Criminal Code was compatible with the constitutional
right to freedom of expression, the court sought to determine the exact way in
which this article was to be construed. It noted that it criminalised both denial and
justification of genocide. In the court’s view, denial was to be understood as
maintaining that certain acts had not taken place or had not been carried out in
such a way as to be classified as genocide, whereas justification did not entail
denying outright the existence of a genocide but relativising it or denying that it
was illegal, by identifying to some extent with its perpetrators. The salient question
was whether these two forms of expression were “hate speech” as outlined in this
Court’s case-law. Mere denial was not, for it could not in itself give rise to a climate
of hostility towards a group that had been the victim of a genocide whose reality
was disputed. It could therefore only be prohibited if it was in fact conducive to
an attitude of hostility towards such a group—all the more because mere conclusions
about the existence or otherwise of specific acts, not accompanied by value
judgments about those acts or their illegality, fell also within the scope of academic
freedom, which was constitutionally entitled to an even higher degree of protection.
However, art.607(2) did not contain such a limiting requirement. It thus outlawed
conduct that did not constitute even a potential danger and could not therefore be
constitutionally criminalised. Justification, on the other hand, being a value
judgment, could in some cases be regarded as a means to indirectly incite to
genocide. If it presented a genocide as right and thus incited to hatred towards a
specific group, it could lead to a climate of hostility and violence, and was thus
properly criminalised. Conduct that was disrespectful or degrading for a group of
people could properly be outlawed.
98
Lastly, the Chamber noted the relevant provisions of Luxembourg’s criminal
law.
99
In addition to the above materials, the Grand Chamber had available to it several
treatises and articles55 that shed light on more recent developments in this area of
the law. A perusal of those materials, complemented by the above-mentioned
developments and more recent information available to the Grand Chamber, shows
that among the High Contracting Parties there are now essentially four types of
regimes in this domain, in terms of scope of the offence of genocide denial: (a)
55

M. Whine, “Expanding Holocaust Denial and Legislation Against It” in I. Hare and J. Weinstein (eds), Extreme
Speech and Democracy (Oxford: Oxford University Press, 2009), pp.538–556; C. Tomuschat, “Prosecuting Denials
of Past Alleged Genocides” in P. Gaeta (ed.), The UN Genocide Convention, A Commentary (Oxford: Oxford
University Press, 2009), pp.513–530; M. Imbleau, “Denial of the Holocaust, Genocide, and Crimes Against Humanity:
A Comparative Overview of Ad Hoc Statutes” in L. Hennebel and T. Hochmann (eds), Genocide Denials and the
Law (Oxford: Oxford University Press, 2011), pp.235–277; N. Droin, État des lieux de la répression du négationnisme
en France et en droit comparé, RTDH 2014, No.98, pp.363–393; and P. Lobba, “A European Halt to Laws Against
Genocide Denial?” (2014) 4(1) European Criminal Law Review 59.
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states, such as Austria, Belgium, France, Germany, the Netherlands and Romania,
that only criminalise the denial of the Holocaust or more generally of Nazi crimes56;
(b) states, such as the Czech Republic and Poland, that criminalise the denial of
Nazi and communist crimes; (c) states, such as Andorra, Cyprus, Hungary, Latvia,
Liechtenstein, Lithuania, Luxembourg, the former Yugoslav Republic of Macedonia,
Malta, Slovakia, Slovenia and Switzerland, that criminalise the denial of any
genocide57; and (d) states, such as Finland, Italy, Spain,58 the United Kingdom and
the Scandinavian States, that do not have special provisions criminalising such
conduct.
JUDGMENT
I. Scope of the case
100

The Court considers it important to clarify from the outset the scope of its
jurisdiction in this case, which arose pursuant to an individual application against
Switzerland under art.34 of the Convention.59
101
By art.19 of the Convention, the Court’s task is limited to “ensur[ing] the
observance of the engagements undertaken by the High Contracting Parties in the
Convention and the Protocols thereto”, and by art.32(1), its jurisdiction only extends
to “matters concerning the interpretation and application of the Convention and
the [P]rotocols thereto”. Unlike the ICTY, the ICC or the ICJ, it does not have
penal or other jurisdiction under the Genocide Convention or another international
law instrument relating to such issues.
102
It follows that in the present case the Court is not only, as noted by the Chamber
in [111] of its judgment, not required to determine whether the massacres and mass
deportations suffered by the Armenian people at the hands of the Ottoman Empire
from 1915 onwards can be characterised as genocide within the meaning of that
term under international law, but has no authority to make legally binding
pronouncements, one way or the other, on this point.
II. Application of art.17 of the Convention
103

The first point for decision is whether the application should be rejected by
reference to art.17 of the Convention, which provides:
“Nothing in this Convention may be interpreted as implying for any state,
group or person any right to engage in any activity or perform any act aimed
at the destruction of any of the rights and freedoms set forth herein or at their
limitation to a greater extent than is provided for in the Convention.”
A. The Chamber judgment

104

The Chamber considered of its own motion whether to reject the application
under art.17 of the Convention. Finding that the applicant’s statements did not
56

Romania in addition criminalises the Nazi extermination of the Roma, and Greece criminalises, on top of the
Holocaust and Nazi crimes, the denial of genocides recognised by an international court or its own Parliament.
57
Lithuania in addition specifically criminalises denial of Soviet and Nazi crimes vis-à-vis the Lithuanians, but Cyprus
only criminalises the denial of genocides recognised as such by a competent court.
58
Following the 2007 judgment of its Constitutional Court cited in [96] above.
59
See [1] above.
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amount to incitement of hatred towards the Armenian people, that he had not
expressed contempt towards the victims of the events of 1915 and the following
years, and that he had not been prosecuted for seeking to justify a genocide, the
Chamber concluded that the applicant had not used his freedom of expression for
ends contrary to the text and spirit of the Convention. There was therefore no reason
to reject his application under art.17.
B. Submissions before the Grand Chamber
1. The parties
105

Neither the applicant nor the Swiss Government specifically dealt with this point
in their submissions.
2. The third parties

106

The Turkish Government submitted that, unlike denial of the Holocaust, the
applicant’s statements that the events of 1915 and the following years had not
constituted genocide did not amount to the denial of a clearly established historical
fact. The applicant had not called into question the reality of the massacres and
mass deportations, simply their legal characterisation, on which there was no
international consensus. They were still the subject of a heated debate. This was
evidenced by a declaration made by the British Government about six months
before the applicant’s statements, and by a report provided to members of the
British Parliament in 2012. No mention was made of these events in the chapters
on genocide in textbooks on public international law and international criminal
law, and none of the commentaries on the Genocide Convention referred to these
events as “genocide” or gave them as an example of one. Against this background,
any attempt to draw a parallel with the Holocaust was unconvincing. The element
that made the legal characterisation of the events of 1915 and the following years
such a controversial issue was precisely the presence or absence of the special
intent to destroy required for mass killings to fall within the legal definition of
genocide. No such intent had been established by a national or an international
court, which was not the case for the Holocaust, in respect of which the International
Military Tribunal had, albeit without using the term “genocide”, found such intent.
107
The Turkish Government further submitted that the applicant had simply
expressed his opinion on this issue. Opinions could not be interfered with simply
because the public authorities saw them as unfounded, emotional, worthless of
dangerous. The applicant had not attempted to deny the mass killings of Armenians,
call into doubt the suffering of the victims or express contempt for them, exonerate
the culprits or approve of their actions, or justify a pro-genocidal policy.
108
The French Government submitted that genocide denial in itself amounted to
incitement to hatred and racism, because it in effect instigated such conduct under
the guise of questioning historical facts. To enjoy protection under art.10 of the
Convention, historical debate had to strive to find the truth rather than serve as a
vehicle for ideological enterprises. This was not the case for opinions that displayed
a lack of self-criticism and manifestly disregarded the testimony of persons who
had taken part in the events, and were thus not in keeping with the historical method;
their authors were not driven by a concern for debate and the search for historical
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truth. Such statements in relation to a genocide offended the memory and honour
of the victims, and fell within the ambit of art.17 of the Convention.
The Switzerland–Armenia Association submitted that it was clear that under the
Court’s case-law the application could be rejected under art.17 of the Convention.
The Federation of the Turkish Associations of French-speaking Switzerland
submitted that it would be difficult to justify resort to art.17 of the Convention with
respect to statements denying the characterisation of the events of 1915 and the
following years as genocide because, unlike Holocaust denial, such statements
were not driven by racist or antidemocratic intent.
The FIDH submitted that, in view of its radical effects and the risk of subjective
assessments, art.17 of the Convention had to be applied with utmost caution. The
Court’s case-law on whether statements fell under this provision was inconsistent
and the subject of intense debates. Such matters were therefore better dealt with
under art.10(2) of the Convention and the proportionality test.
The LICRA submitted that the trivialisation and denial of a genocide were an
affront to human dignity and the values of the Convention. This could be seen from
the wording of art.261bis(4) of the Swiss Criminal Code. They were invariably
intended to incite to hatred or at least violate human dignity.
C. The Court’s assessment

In Ždanoka v Latvia,60 having reviewed the preparatory work on the Convention,
the Court said that the reason why art.17 had been included in it had been that it
could not be ruled out that a person or a group of persons would attempt to rely on
the rights enshrined in the Convention to derive the right to conduct activities
intended to destroy these rights.
114
However, art.17 is, as recently confirmed by the Court, only applicable on an
exceptional basis and in extreme cases.61 Its effect is to negate the exercise of the
Convention right that the applicant seeks to vindicate in the proceedings before
the Court. In cases concerning art.10 of the Convention, it should only be resorted
to if it is immediately clear that the impugned statements sought to deflect this
Article from its real purpose by employing the right to freedom of expression for
ends clearly contrary to the values of the Convention.62
115
Since the decisive point under art.17—whether the applicant’s statements sought
to stir up hatred or violence, and whether by making them he attempted to rely on
the Convention to engage in an activity or perform acts aimed at the destruction
of the rights and freedoms laid down in it—is not immediately clear and overlaps
with the question whether the interference with the applicant’s right to freedom of
expression was “necessary in a democratic society”, the Court finds that the question
whether art.17 is to be applied must be joined to the merits of the applicant’s
complaint under art.10 of the Convention.63
113

60

Ždanoka v Latvia (2007) 45 E.H.R.R. 17 at [99].
See Paksas v Lithuania (2014) 59 E.H.R.R. 30 at [87] in fine.
62
See, as recent examples, Hizb ut-Tahrir v Germany (2012) 55 E.H.R.R. SE12 at [73]–[74] and [78], and
Kasymakhunov and Saybatalov v Russia (26261/05 and 26377/06) 14 March 2013 at [106]–[113].
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See, mutatis mutandis, United Communist Party of Turkey v Turkey (1998) 26 E.H.R.R. 121 at [32]; Refah Partisi
(Welfare Party) v Turkey (2003) 37 E.H.R.R. 1 at [96]; Soulas v France (15948/03) 10 July 2008 at [23]; Féret v
Belgium (15615/07) 16 July 2009 at [52]; Varela Geis v Spain (61005/09) 5 March 2013 at [31]; and Vona v Hungary
(35943/10) 9 July 2013 at [38].
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III. Alleged violation of art.10 of the Convention

116

The applicant complained that his criminal conviction and punishment for having
publicly stated that there had not been an Armenian genocide had been in breach
of his right to freedom of expression. He relied on art.10 of the Convention, which
provides, in so far as relevant:
“1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and
ideas without interference by public authority and regardless of
frontiers. …
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in
a democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for
the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information received
in confidence, or for maintaining the authority and impartiality of the
judiciary.”

117

It was not disputed that the applicant’s conviction and punishment, coupled with
the order to pay damages to the Switzerland–Armenia Association, constituted an
interference with the exercise of his right to freedom of expression. Such
interference will be in breach of art.10 of the Convention if it does not satisfy the
requirements of its second paragraph. The Court will however first examine whether
art.16 of the Convention is applicable in the present case.
A. Article 16 of the Convention

118

The first question for decision is whether, as suggested by the Swiss Government,
the interference could be justified under art.16 of the Convention on account of
the fact that the applicant was an alien.
119
Article 16 of the Convention provides:
“Nothing in Articles 10, 11 and 14 shall be regarded as preventing the High
Contracting Parties from imposing restrictions on the political activity of
aliens.”
120

The only case in which the Court has considered this article is Piermont v
France,64 in which the applicant, a German member of the European Parliament,
had been expelled from French Polynesia as a result of a speech that she had given
there. The Court held that since Ms Piermont was a national of another Member
State of the European Union and a member of the European Parliament, and
therefore not an “alien”, art.16 could not be raised against her.
121
This is not the case here. However, the Court does not find that art.16 can provide
a justification for the interference in the present case. In its report in Piermont, the
former Commission noted that this article reflects an outdated understanding of
international law.65 In Point 10(c) of its Recommendation 799 (1977) on the political
64
65

Piermont v France (1995) 20 E.H.R.R. 301 at [64].
See Piermont v France (15773/89 and 15774/89) 20 January 1994 at [58].
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rights and position of aliens, the Council of Europe’s Parliamentary Assembly
called for it to be repealed. It has never been applied by the former Commission
or the Court, and unbridled reliance on it to restrain the possibility for aliens to
exercise their right to freedom of expression would run against the Court’s rulings
in cases in which aliens have been found entitled to exercise this right without any
suggestion that it could be curtailed by reference to art.16.66 Indeed, in Cox67 the
Court specifically noted that, since the right to freedom of expression was
guaranteed by art.10(1) of the Convention “regardless of frontiers”, no distinction
could be drawn between its exercise by nationals and foreigners.
122
Bearing in mind that clauses that permit interference with Convention rights
must be interpreted restrictively,68 the Court finds that art.16 should be construed
as only capable of authorising restrictions on “activities” that directly affect the
political process. This not being the case, it cannot be prayed in aid by the Swiss
Government.
123
In conclusion, art.16 of the Convention did not authorise the Swiss authorities
to restrict the applicant’s exercise of the right to freedom of expression in this case.
B. Justification under art.10(2) of the Convention
124

To be justified under art.10(2) of the Convention, an interference with the right
to freedom of expression must have been “prescribed by law”, intended for one or
more of the legitimate aims set out in that paragraph, and “necessary in a democratic
society” to achieve that aim or aims. The Court will examine these points in turn.
1. Lawfulness of the interference
(a) The Chamber judgment

125

The Chamber, taking into account the manner in which the Swiss Federal Court
had construed art.261bis(4) of the Swiss Criminal Code in the case at hand, found
that the precision of the term “a genocide” in this article could give rise to doubts.
However, it went on to say that the applicant, being a lawyer and a well-informed
politician, could have suspected that his statements could result in criminal liability
because the Swiss National Council had recognised the Armenian genocide and
because the applicant had later acknowledged that when making his statements he
had been aware that the public denial of genocide had been criminalised in
Switzerland. The applicant could not have therefore been “unaware that by
describing the Armenian genocide as an ‘international lie’, he was liable to face a
criminal penalty in Swiss territory”.69 The interference with his right to freedom
of expression could therefore be regarded as “prescribed by law”.

66
See Women On Waves v Portugal (31276/05) 3 February 2009 at [28]–[44], and Cox v Turkey (2012) 55 E.H.R.R.
13 at [27]–[45].
67
Cox (2012) 55 E.H.R.R. 13 at [31].
68
See, among other authorities, Vogt v Germany (1996) 21 E.H.R.R. 205 at [52]; Rekvényi v Hungary (2000) 30
E.H.R.R. 519 at [42]; and Stoll v Switzerland (2008) 47 E.H.R.R. 59 at [61].
69
See [71] of the Chamber judgment.
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(b) Submissions before the Grand Chamber
(i) The parties
126

The applicant did not make submissions on this point under art.10 of the
Convention; he pleaded it by reference to art.7 instead.70
127
The Swiss Government referred to the developments that had led to the enactment
of art.261bis(4) of the Swiss Criminal Code in its current form. According to them,
these developments showed that when drawing up this provision the Swiss
legislature had clearly defined its intended scope. The previous case in which it
had been applied to statements relating to the events of 1915 and the following
years—the one resulting in the judgment of the Bern-Laupen District Court of
14 September 2001—had left open the question whether the massacres and atrocities
against the Armenian people were to be characterised as genocide. The Swiss
Government also pointed out that art.261bis(4) made it an offence to deny both
genocide and crimes against humanity, adding that there could be little dispute that
the atrocities against the Armenians had constituted such crimes. On this basis,
they concluded that that Article was formulated with sufficient precision.
(ii) The third parties
128

The Turkish Government submitted that art.261bis(4) of the Swiss Criminal
Code did not live up to the high level of foreseeability required of criminal law
rules that could result in severe penalties, and that the applicant could not have
expected that he would be convicted under that provision on the basis of his
statements.
129
The Turkish Government went on to submit that while recognising that
“genocide” was a well-defined legal concept, the Swiss courts had sought to
determine whether the events of 1915 and the following years had constituted
genocide by reference to the large consensus on that point in Swiss society. The
salient point for these courts had thus been not whether these events had indeed
amounted to a genocide but whether Swiss society so believed. This could perhaps
be explained by the practical impossibility, noted by the doctrine, for domestic
courts to decide in such cases whether historical events qualified as genocide within
the meaning of international and domestic law. However, the problem with
determining that point by reference to societal consensus, which could be a
fast-changing thing, was that there were no legal criteria providing guidance in
this respect. Such vagueness was incompatible with legal certainty. The fact that
the Swiss Government and many other governments did not refer to the events of
1915 and the following years as “genocide”, and that a number of historians had
taken the view that they had not amounted to one could have led the applicant to
think that this issue was not yet settled in Switzerland. Being a doctor of law, he
conceived of “genocide” as a strictly defined legal concept, and could not have
foreseen that it would be determined by reference to mere societal consensus. The
difference between the strict legal notion and the looser use of the word “genocide”
outside legal circles had been noted in the doctrine with reference to the atrocities
that had taken place in Cambodia, Bosnia and Darfur. Reliance on societal
consensus in that respect could enable politically active interest groups to widen
70

See [286] below.
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the ambit of art.261bis(4) of the Swiss Criminal Code by lobbying for parliamentary
recognition of certain events as genocides without regard for the legal definition
of the term. The Swiss courts’ approach thus meant that the interference with the
applicant’s right to freedom of expression had not been prescribed “by law” but
“by public opinion”.
(c) The Court’s assessment
130

It was not disputed that the interference with the applicant’s right to freedom of
expression had a legal basis in Swiss law—art.261bis(4) of the Criminal
Code71—and that the relevant law was accessible. The arguments made by the
parties and the third parties were confined to the point whether that law was
sufficiently foreseeable for the purposes of art.10(2) of the Convention.
(i) General principles

131

In the first case in which it had to define the meaning of the phrase “prescribed
by law” in art.10(2) of the Convention, Sunday Times v United Kingdom (No.1),72
the Court held that, among other things, it entailed a requirement of foreseeability.
A norm could not be regarded as a “law” unless it was formulated with sufficient
precision to enable the person concerned to regulate his or her conduct: he or she
needed to be able—if need be with appropriate advice—to foresee, to a degree that
was reasonable in the circumstances, the consequences that a given action could
entail. However, the Court went on to say that these consequences did not need to
be foreseeable with absolute certainty, as experience showed that to be unattainable.
132
In its subsequent case-law under art.10(2), the Court has, with minor variations
in the formulation, consistently adhered to this position.73
133
Even in cases in which the interference with the applicants’ right to freedom of
expression had taken the form of a criminal “penalty”, the Court has recognised
the impossibility of attaining absolute precision in the framing of laws, especially
in fields in which the situation changes according to the prevailing views of society,
and has accepted that the need to avoid rigidity and keep pace with changing
circumstances means that many laws are couched in terms which are to some extent
vague and whose interpretation and application are questions of practice.74
134
Naturally, when speaking of “law”, art.10(2) denotes the same concept to which
the Convention refers elsewhere when using that term, for instance—as especially
relevant for the purposes of this case—in art.7.75 In the context of art.7, the Court
has consistently held that the requirement that offences be clearly defined in law
is satisfied where a person can know from the wording of the relevant provision—if
need be, with the assistance of the courts’ interpretation of it—what acts and
omissions will render him or her criminally liable.76Article 7 does not prohibit the
71

See [32] above.
Sunday Times v United Kingdom (No.1) (1979–80) 2 E.H.R.R. 245 at [48]–[49].
73
See, among other authorities, Rekvényi(2000) 30 E.H.R.R. 519 at [34]; Öztürk v Turkey (22479/93) 28 September
1999 at [54]; and Lindon v France (2008) 46 E.H.R.R. 35 at [41].
74
See, among other authorities, Müller v Switzerland (1991) 13 E.H.R.R. 212 at [29]; Tammer v Estonia (2003) 37
E.H.R.R. 43 at [37]; and Chauvy v France (2005) 41 E.H.R.R. 29 at [43].
75
See Grigoriades v Greece (1999) 27 E.H.R.R. 464 at [50]; Başkaya v Turkey (2001) 31 E.H.R.R. 10 at [49]; and
Erdoğdu and İnce v Turkey (25067/94 and 25068/94) 8 July 1999 at [59].
76
See generally, as recent authorities, Kononov v Latvia (2011) 52 E.H.R.R. 21 at [185]; Del Río Prada v Spain
(2014) 58 E.H.R.R. 37 at [79]; and Rohlena v Czech Republic (59552/08) 27 January 2015 at [50], and, in the context
of a case that concerned both arts 7 and 10 of the Convention, Radio France v France (2005) 40 E.H.R.R. 29 at [20].
72
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gradual clarification of the rules of criminal liability through judicial interpretation
from case to case, if the resultant development is consistent with the essence of
the offence and can reasonably be foreseen.77
135
The Court has also held, by reference to arts 9, 10 and 11 of the Convention,
that the mere fact that a legal provision is capable of more than one construction
does not mean that it does not meet the requirement of foreseeability.78 In the
context of arts 7 and 10, it has noted that when new offences are created by
legislation, there will always be an element of uncertainty about the meaning of
this legislation until it is interpreted and applied by the criminal courts.79
136
In examining these points in the present case, the Court is mindful that under
its well-established case-law, in proceedings originating in an individual application
under art.34 of the Convention its task is not to review domestic law in the abstract
but to determine whether the way in which it was applied to the applicant gave rise
to a breach of the Convention.80
(ii) Application of these principles in the present case
137

It follows from the above principles that the salient issue in this case is not
whether art.261bis(4) of the Swiss Criminal Code is in principle sufficiently
foreseeable in its application, in particular in its use of the term “a genocide”, but
whether when making the statements in respect of which he was convicted the
applicant knew or ought to have known—if need be, after taking appropriate legal
advice—that these statements could render him criminally liable under this
provision.
138
The Lausanne District Police Court and the Federal Court found, based on the
record of the applicant’s interviews with the prosecuting authorities, that he knew
that the Swiss National Council had recognised the events of 1915 and the following
years as genocide, and had acted out of a desire to help it “rectify the error”.81 In
view of this, and of the wording of art.261bis(4) of the Swiss Criminal Code—seen
in particular in the light of its drafting history82—the Court finds that the applicant,
despite his protestations to the contrary, could reasonably have foreseen that his
statements in relation to these events might result in criminal liability under that
provision. The fact that an earlier prosecution in relation to similar statements had
resulted in an acquittal does not alter that, especially bearing in mind that the
Bern-Laupen District Court decided to give a judgment of acquittal because it
found that the accused had not acted with a racist motive—a point that could vary
from case to case depending on the person concerned and the exact content of his
or her statements—while at the same time leaving open the question whether the
events of 1915 and the following years could be regarded as “a genocide” for the
purposes of art.261bis(4).83 The applicant could have found out about this by
obtaining appropriate legal advice. It is true that in the absence of more ample
77

See Kononov(2011) 52 E.H.R.R. 21 at [185]; Del Río Prada(2014) 58 E.H.R.R. 37 at [93]; and Rohlena (59552/08)
27 January 2015 at [50].
78
See Şahin v Turkey (2007) 44 E.H.R.R. 5 at [91], as regards art.9; Vogt(1996) 21 E.H.R.R. 205 at [48] in fine, as
regards art.10; and Gorzelik v Poland (2005) 40 E.H.R.R. 4 at [65], as regards art.11.
79
See Jobe v United Kingdom (2011) 53 E.H.R.R. SE17.
80
See, among other authorities, Golder v United Kingdom (1979–80) 1 E.H.R.R. 524 at [39] in fine; Minelli v
Switzerland (1983) 5 E.H.R.R. 554 at [35]; and Von Hannover v Germany (No.2) (2012) 55 E.H.R.R. 15 at [116].
81
See [22] and [26] above.
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See [33]–[38] above and, mutatis mutandis, Olsson v Sweden (No.1) (1989) 11 E.H.R.R. 259 at [62].
83
See [44] above.
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case-law on that point, it was not entirely clear how the Swiss courts would go
about determining whether these events had amounted to “a genocide” within the
meaning of art.261bis(4) in a subsequent case. However, these courts cannot be
blamed for that state of affairs, which was by all appearances due to the fact that
they had not often had the occasion to be confronted with acts such as that
committed by the applicant.84 Their approach in the applicant’s case could
reasonably be expected, especially in view of the intervening adoption by the Swiss
National Council of the motion recognising the events of 1915 and the following
years as genocide.85 This approach did not amount to a sudden and unforeseeable
change in case-law,86 and could not be regarded as an extension of the scope of a
criminal statute by analogy.87
139
The question whether the Swiss courts’ approach to the question of what
constituted “a genocide” for the purposes of art.261bis(4) of the Swiss Criminal
Code was acceptable in terms of the Convention relates to the relevance and
sufficiency of the grounds given by them to justify the applicant’s conviction, and
will be examined below under the heading of necessity.88
140
The interference with the applicant’s right to freedom of expression was thus
sufficiently foreseeable, and therefore “prescribed by law” within the meaning of
art.10(2) of the Convention.
2. Legitimate aim
(a) The Chamber judgment
141

The Chamber accepted that the interference with the applicant’s right to freedom
of expression had been intended to protect the “rights of others”, namely the honour
of the relatives of the victims of the atrocities perpetrated by the Ottoman Empire
against the Armenian people from 1915 onwards. However, it found that the Swiss
Government’s assertion that the applicant’s comments had in addition posed a
serious risk to public order was not sufficiently substantiated.
(b) Submissions before the Grand Chamber
(i) The parties

142
143

The applicant did not specifically deal with this point in his submissions.
The Swiss Government submitted that the interference with the applicant’s right
to freedom of expression had sought to protect the rights of others: the victims of
the events of 1915 and the following years and their descendants. The applicant’s
views were a threat to the identity of the Armenian community. The interference
had also sought to protect public order. On 24 July 2004, the applicant had addressed
a rally in Lausanne to mark the Treaty of Lausanne, which had been attended by
about 2,000 people from Switzerland and abroad, and which had presented a certain
risk because it had coincided with another rally. The Swiss Government also pointed
out that the place of art.261bis in the Swiss Criminal Code was in the chapter
84

See, mutatis mutandis, Soros v France (50425/06) 6 October 2011 at [58].
See [48]–[50] above.
86
See mutatis mutandis, Jorgic v Germany (2008) 47 E.H.R.R. 6 at [109]–[113], and contrast Pessino v France
(40403/02) 10 October 2006 at [34]–[36].
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Contrast Karademirci v Turkey (2007) 44 E.H.R.R. 44 at [42].
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See, mutatis mutandis, Lindon (2008) 46 E.H.R.R. 35 at [42] in fine.
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dealing with “offences against public peace” and that, according to the Swiss
Federal Court’s case-law, the purpose of that Article was not only to protect the
members of a particular ethnic or religious group but also to maintain public order.
This was also evident from Switzerland’s obligations under art.4(b) of the CERD
and art.20(2) of the ICCPR, as interpreted by the UN Human Rights Committee.
(ii) The third parties
144

The Turkish Government submitted that no link had been established between
the applicant’s conviction and the maintenance of public safety, and that no
reference had been made to a specific threat to public safety. They drew attention
to the difference between the wording of art.10(2) of the Convention, which spoke
of the “prevention of disorder” and that of art.19(3)(b) of the ICCPR, which used
the terms “the protection … of public order”, and pointed out that there was no
indication that the applicant’s statements had been likely to cause disorder or had
in fact caused disorder. Similar statements had been made before and after those
in issue in this case without giving rise to any reported disorder.
(c) The Court’s assessment

145

The Swiss Government argued that the interference with the applicant’s right
to freedom of expression had sought to attain two of the legitimate aims under
art.10(2) of the Convention: “the prevention of disorder” and “the protection of
the … rights of others”. The Court will deal with each of these contentions in turn.
(i) “[T]he prevention of disorder”

146

When setting forth the various legitimate aims that may justify interferences
with the rights enshrined in the Convention and its Protocols, the various Articles
in the English text of the Convention and its Protocols use different formulations.
art.10(2) of the Convention, as well as arts 8(2) and 11(2), contain the term
“prevention of disorder”, whereas art.6(1) of the Convention and art.1(2) of Protocol
No.7 speak of the “interests of public order”, art.9(2) of the Convention uses the
formula “protection of public order”, and art.2(3) of Protocol No.4 refers to the
“maintenance of ordre public”. While, as noted in [134] above, when using the
same term the Convention and its Protocols must in principle be taken to refer to
the same concept, differences in the terms used must normally be presumed to
denote a variation in meaning. Seen in this context, the latter formulas appear to
bear a wider meaning, based on the extensive notion of public order used in
continental countries89—where it is often taken to refer to the body of political,
economic and moral principles essential to the maintenance of the social structure,
and in some jurisdictions even encompasses human dignity—whereas the former
appears to convey a narrower significance, understood in essence in cases of this
type as riots or other forms of public disturbance.
147
On the other hand, the French text of art.10(2) of the Convention, as well as
those of arts 8(2) and 11(2), speak of “la défense de l’ordre”, which might be
perceived as having a wider meaning than the term “prevention of disorder” in the
English text. Yet here also, there is a difference in the formulation, for the French
89

See para.16 of the Explanatory Report to Protocol No.4.
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text of art.6(1) of the Convention, as well as those of art.2(3) of Protocol No.4 and
art.1(2) of Protocol No.7, refer to “ordre public”.
Indeed, the Court recently noted the difference between the term “prevention of
disorder” in art.8(2) of the Convention and the term “public order”.90
By art.33(1) of the 1969 Vienna Convention on the Law of Treaties, treaties are
to be interpreted “in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and
purpose”. By art.33(3) of that Convention, which deals with the interpretation of
treaties which, like the Convention, are authenticated in two or more languages,
the terms of a treaty are “presumed to have the same meaning in each authentic
text”. Article 33(4) of that Convention says that when a comparison of the authentic
texts discloses a difference of meaning that the application of the other rules of
interpretation does not remove, the meaning that must be adopted is the one that
“best reconciles the texts, having regard to the object and purpose of the treaty”.
These latter rules must be read as elements of the general rule of interpretation laid
down in art.31(1) of that Convention.91
The Court has already had occasion to say that these rules—which reflect
generally accepted principles of international law92 that have already acquired the
status of customary law93 —require it to interpret the relevant texts in a way that
reconciles them as far as possible and is most appropriate to realise the object and
purpose of the Convention.94
Bearing in mind that the context in which the terms at issue were used is a treaty
for the effective protection of individual human rights,95 that clauses, such as
art.10(2), that permit interference with Convention rights must be interpreted
restrictively,96 and that, more generally, exceptions to a general rule cannot be given
a broad interpretation,97 the Court finds that, since the words used in the English
text appear to be only capable of a narrower meaning, the expressions “the
prevention of disorder” and “la défense de l’ordre” in the English and French texts
of art.10(2) can best be reconciled by being read as having the less extensive
meaning.
The Swiss Government’s arguments relating to the systematic place of art.261bis
in the Swiss Criminal Code and the legal interests that it is intended to protect
under Swiss law relate to the broader meaning and are therefore of little relevance
in the present context. What must rather be demonstrated is that the applicant’s
statements were capable of leading or actually led to disorder—for instance in the
form of public disturbances—and that in acting to penalise them, the Swiss
authorities had that in mind.
However, the only argument that the Swiss Government put forward in support
of their assertion that this was the case was the reference to two opposing rallies
held in Lausanne on 24 July 2004–about a year before the events in respect of
which the applicant was convicted—and the applicant’s participation in one of
90

See SAS v France (2015) 60 E.H.R.R. 11 at [117].
See Golder (1979–80) 1 E.H.R.R. 524 at [30], and Litwa v Poland (2001) 33 E.H.R.R. 53 at [58].
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See Golder (1979–80) 1 E.H.R.R. 524 at [29].
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See LaGrand (Germany v United States of America) Judgment [2001] I.C.J. Reports 466 at [99] and [101].
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See Wemhoff v Germany (1979–80) 1 E.H.R.R. 55 at 23, [8]; Sunday Times (1979–80) 2 E.H.R.R. 245 at [48];
Brogan v United Kingdom (1989) 11 E.H.R.R. 117 at [59]; and Stoll (2008) 47 E.H.R.R. 59 at [59]–[60].
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See Saadi v United Kingdom (2008) 47 E.H.R.R. 17 at [62].
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See, among other authorities, Vogt (1996) 21 E.H.R.R. 205 at [52]; Rekvényi (2000) 30 E.H.R.R. 519 at [42]; and
especially Stoll (2008) 47 E.H.R.R. 59 at [61].
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them as a speaker. The Swiss Government did not provide any details in respect
of that, and there is no evidence that confrontations had in fact taken place at those
rallies.98 More importantly, none of those matters were mentioned by the Swiss
courts in their decisions in the criminal case against the applicant, which was
opened pursuant to a complaint by the Switzerland–Armenia Association rather
than of the authorities’ own motion.99 Lastly, there is no evidence that at the time
of the public events at which the applicant made his statements the Swiss authorities
perceived those events as capable of leading to public disturbances and attempted
to regulate them on that basis. Nor is there any evidence that, in spite of the presence
of both Armenian and Turkish communities in Switzerland, this kind of statements
could risk unleashing serious tensions and giving rise to clashes.100
154
The Court is therefore not satisfied that the interference with the applicant’s
right to freedom of expression pursued the “prevention of disorder”.
(ii) “[T]he protection of the … rights of others”
155

With regard to this legitimate aim, a distinction needs to be drawn between, on
the one hand, the dignity of the deceased and surviving victims of the events of
1915 and the following years and, on the other, the dignity, including the identity,
of present-day Armenians as their descendants.
156
As noted by the Swiss Federal Court in Point 5.2 of its judgment, many of the
descendants of the victims of the events of 1915 and the following years—especially
those in the Armenian diaspora—construct that identity around the perception that
their community has been the victim of genocide.101 In view of that, the Court
accepts that the interference with the applicant’s statements, in which he denied
that the Armenians had suffered genocide, was intended to protect that identity,
and thus the dignity of present-day Armenians. At the same time, it can hardly be
said that by disputing the legal qualification of the events, the applicant cast the
victims in a negative light, deprived them of their dignity, or diminished their
humanity. Nor does it appear that he directed his accusation that the idea of the
Armenian genocide was an “international lie” towards those persons or their
descendants; the overall tenor of his statements shows that this accusation was
rather aimed at the “imperialists” of “England, France and Tsarist Russia” and “the
[United States of America] and [the European Union]”.102 On the other hand, it
cannot be overlooked that in his statements made in Köniz the applicant referred
to the Armenians involved in the events as “instruments” of the “imperialist
powers”, and accused them of “carr[ying] out massacres of the Turks and
Muslims”.103 In these circumstances, the Court can agree that the interference was
also intended to protect the dignity of those persons and thus the dignity of their
descendants.
157
The interference with the applicant’s right to freedom of expression can thus be
regarded as having been intended “for the protection of the … rights of others”. It
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Contrast, mutatis mutandis, Plattform Ärzte fürdas Leben v Austria (1991) 13 E.H.R.R. 204 at [12]–[13], [19] and
[37]–[38], and Chorherr v Austria (1994) 17 E.H.R.R. 358 at [7]–[8].
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See [17] above.
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remains to be seen whether a criminal “penalty” was “necessary in a democratic
society” to that end.
3. Necessity of the interference in a democratic society
(a) The Chamber judgment
158

The Chamber, having examined the applicant’s statements in the context in
which they had been made, and having regard to the applicant’s position, found
that they had been of “a historical, legal and political nature” and relating to a
debate of public interest, and on this basis concluded that the Swiss authorities’
margin of appreciation in respect of them had been reduced. It found it problematic
that the Swiss courts had relied on the notion of “general consensus” on the legal
characterisation of the events of 1915 and the following years to justify the
applicant’s conviction. It went on to say that there was no indication that the
applicant’s statements had been likely to stir up hatred or violence, and drew a
distinction between them and statements denying the Holocaust on the basis that
they did not carry the same implications and were not likely to have the same
repercussions. The Chamber also had regard to recent comparative law
developments and the position of the UN Human Rights Committee. On this basis,
it expressed doubts that the applicant’s conviction had been required by a pressing
social need. It also took into account the severity of the penalty imposed on the
applicant, and came to the conclusion that his criminal conviction and sentence
had not been “necessary in a democratic society” for the protection of the honour
and feelings of the descendants of the victims of the events of 1915 and the
following years.
(b) Submissions before the Grand Chamber
(i) The parties

159

—The applicant
The applicant submitted that his statements were entitled to heightened protection
under art.10 of the Convention because they had provoked debates not only about
the events of 1915 and the following years but also about the propriety of
criminalising diverging opinions on controversial historical events; both were
issues of public interest. The imposition of a criminal penalty on account of these
statements had sought to stifle that debate and prevent the public from being
presented with different interpretations of historical events, and had in effect created
an official historiography of the suffering of the Armenians in the Ottoman Empire.
This was antithetical to open debate and freedom of inquiry, which were essential
in a democratic society. He had not denied the events as such, simply their
characterisation as genocide within the meaning of that term in international law,
in particular in view of the lack of proof of a specific intent on the part of the
Ottoman Government to destroy Armenians as a group. His contention found
further support in the lack of retroactive application of the Genocide Convention
and the fact that the events at issue had not been recognised as genocide by a
competent court. This marked a distinction between his statements and statements
denying the Holocaust, which bore on concrete historical facts, not just their
categorisation. Moreover, the Holocaust had been clearly established by an
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international court on the basis of clear legal rules, such that the primary facts and
their legal characterisation were now indistinguishable. This Court had in effect
only countenanced the criminalisation of Holocaust denial on account of the
anti-Semitic and antidemocratic intent of those who engaged in it. In view of the
social climate in modern-day Europe, that denial was a unique phenomenon capable
of rationalising a similar crime and representing a sign of racial hatred. By contrast,
there was no history of persecution of the Armenians in Europe. In this connection,
the applicant highlighted a number of features that in his view distinguished the
Holocaust from the events of 1915 and the following years, and said that it was
one thing to recognise an event as genocide and quite another to outlaw the
expression of different opinions on that.
160
The applicant also submitted that historical research on the events of 1915 and
the following years was ongoing and that no consensus among scholars existed in
relation to them. The Swiss authorities’ claim in that respect was belied by the
statements of many distinguished historians and political figures. Moreover, in
2009, following mediation by the Swiss Government, the Armenian and Turkish
Governments had agreed to set up a joint commission to research the historical
record and formulate recommendations; it had however not come into existence
as a result of the failure of the respective parliaments to ratify the agreement. It
also had to be borne in mind that the term genocide as defined in international law
did not fully match the notion devised by Raphael Lemkin, whose statements on
that point showed that in coining the term he had drawn inspiration from a vast
array of historical events.
161
The applicant further argued that his statements had not represented an extreme
opinion, and had not seriously undermined the identity of the Armenians. He had
not expressed himself in a way inciting to hatred or promoting racial discrimination.
There had therefore been no need to criminalise his statements under art.4 of the
CERD. His refusal to change his views even in the face of the findings of a neutral
committee did not alter that; being a trained lawyer, he could not agree that such
a committee could supplant the competent court envisaged in art.VI of the Genocide
Convention. His statements had not been driven by racist motives, but by legal and
historical considerations. Being a lawyer, he insisted on the need to adhere to legal
principles in the definition of genocide and disavowed the political use of the term
by interest groups. His convictions as a socialist politician had led him to accuse
what he considered imperialist powers, rather than the Armenians, of spreading
an “international lie”. He had thus not accused the victims of falsifying history,
but simply highlighted that the “Armenian question” in the Ottoman Empire
remained a major part of hegemonistic discourse. His work as a historian had led
him to see that there was no consensus among historians on that issue. Contrary
to what had been found by the Swiss authorities, his mere mention of Talaat Pasha
did not mean that he supported his every act and speech.
162
According to the applicant, in as much as they had touched upon a topic whose
discussion was banned under Swiss law, his statements had concerned a domestic
dispute in Switzerland. art.261bis of the Criminal Code was very controversial
there, even drawing criticism from a former Minister of Justice. For their part, the
debates across Europe over the legal characterisation of the events of 1915 and the
following years showed that this was a matter of public concern not only in Turkey
but also internationally, including in Switzerland, in particular due to the concerns
of the Turkish community there in relation to that issue.
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The applicant further submitted that he was a leading activist against racism
who had been invited to speak on such issues by the LICRA and the European
Parliament. He had also spent 13 years in prison in Turkey as punishment for his
struggle for the equality of all of its citizens, including marginalised groups such
as the Alevis, the Kurds and the Christian minorities; the Court had twice found
breaches of his rights under the Convention in connection with that. It was thus
absurd to brand him as a racist.
164
Lastly, the applicant pointed out that in a case in which two persons who had
denied the Srebrenica genocide—which had taken place much more recently and
has been recognised as such by the ICJ—the Swiss authorities had decided not to
press charges, finding that those persons had not acted with a racist motive. That
showed that art.261bis(4) of the Swiss Criminal Code was being applied in an
uneven and politicised way.
—The Swiss Government
165
The Swiss Government submitted that, in as much as the Swiss Federal Court
had found, in Point 7 of its judgment, that the massacres and mass deportations of
Armenians in 1915 and the following years had constituted crimes against humanity,
whose justification also came within the ambit of art.261bis(4) of the Swiss Criminal
Code, the legal characterisation of these events was of limited relevance only. They
went on to disagree with the Chamber that the applicant had only been convicted
of denying the legal characterisation of these events. They pointed out in this
connection that the applicant had alleged that the Armenians had been the aggressors
of the Turkish people and that the use of the term genocide to describe the atrocities
against them was an “international lie”, and had claimed to be a follower of Talaat
Pasha, a protagonist in these events. His views were therefore not confined to
disputing the legal characterisation of the events. In describing the Armenians as
aggressors, he had sought to justify the acts committed against them, in a manner
likely to violate the dignity of the victims and their relatives. Indeed, according to
the Swiss Federal Court, the applicant’s statements had been a serious threat to the
identity of members of the Armenian community, which identified itself in particular
through its history, marked by the events of 1915 and the following years. By only
looking at the applicant’s prosecution for genocide denial, the Chamber had failed
to take account of that context and of the firmness with which he had stated that
he would never change his opinion of these events.
166
The Swiss Government took issue with the Chamber’s description of the
applicant’s statements as being of a “historical, legal and political nature”, and its
consequent ruling that the domestic authorities’ margin of appreciation had been
reduced. In their view, freedom of historical debate only covered statements which
were concerned with seeking historical truth and whose authors sought to debate
openly and dispassionately rather than spark off a gratuitous controversy. The
applicant had repeated several times that he would never change his opinion, and
had never sought a real debate. The tenor of his statements showed that he had not
followed the basic rules of the historical method. In these circumstances, the
authorities were to be accorded a broad margin of appreciation.
167
The applicant’s statements could not be afforded the degree of protection
normally given to political speech because they did not relate to Swiss domestic
policy or a debate within Swiss society. He had not attempted to challenge art.261bis
of the Swiss Criminal Code or discuss another aspect of Swiss political life, but
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spoken on an issue relating to the policies of his country of origin. He could not
be placed on an equal footing with a person expressing him- or herself in a domestic
political debate, because this would fail to take sufficient account of the purpose
of the right to freedom of expression. This point also flowed from art.16 of the
Convention, under which the High Contracting Parties could impose restrictions
on the political activity of aliens. By holding that the applicant’s statements qualified
as political speech, the Chamber had prevented Switzerland from reacting to a
political dispute over which it had no influence, even though the Swiss authorities
could have a legitimate interest in ensuring application of the principle that the
exercise of the right to freedom of expression carried with it duties and
responsibilities.
168
The Swiss Federal Court had found that it had not been arbitrary for the cantonal
authorities to establish the existence of a general consensus on the legal
characterisation of the atrocities committed by the Ottoman Empire against the
Armenian people. In rejecting the applicant’s arguments, that court had stated that
consensus did not mean unanimity. The Swiss courts had not simply accepted
political declarations on this point, but considered whether the authorities’ views
that had given rise to these declarations had been based on the advice of qualified
experts or cogent and substantiated reports, and had reviewed the literature on
international criminal law and genocide. In upholding the lower courts’ rulings on
this point as not arbitrary, the Swiss Federal Court had chosen not to adjudicate
on questions of history. In as much as the Chamber had found that the Swiss courts
had erred by accepting the existence of such a general consensus, it had to be noted,
first, that according to the Chamber the applicant had taken issue with the legal
characterisation of the events but not with their actual taking place, and, secondly,
that the events would come under art.261bis(4) even if they were to be characterised
as crimes against humanity rather than genocide. A High Contracting Party had to
be able criminalise their denial even if this was only the subject of a general
consensus, irrespective of the number of states taking such an approach.
169
It had to be borne in mind that art.261bis(4) of the Swiss Criminal Code did not
prohibit the mere denial, trivialisation or justification of a genocide or crimes
against humanity; it in addition required that these acts be carried out on the grounds
of race, ethnic origin or religion in a manner that violated human dignity. In the
applicant’s case, the Swiss courts had had ample reason to find that his statements
had been motivated by racism. He had sought to vindicate the acts committed
against the Armenians and to accuse them of such acts and their descendants of
falsifying history. The Swiss courts could not therefore be faulted for finding that
the applicant’s statements had not been intended to contribute to a historical debate.
In finding that the applicant had not expressed contempt for the victims of the
events of 1915 and the following years, the Chamber had departed from the findings
of fact of the domestic courts, acting as a court of fourth instance, and had assessed
the statements in isolation, without putting them in their proper context. The
applicant’s obduracy showed that his ideas were not the fruit of historical research;
they threatened the values underpinning the fight against racism and intolerance,
infringed the rights of the victims’ relatives, and were incompatible with the values
of the Convention. These considerations were relevant not only in the context of
art.17, but also in that of art.10(2), and called for a wide margin of appreciation to
be afforded to the national courts and authorities.
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Combatting racism was an important aspect of the protection of human rights.
This was shown by the work of the ECRI, whose latest report on Switzerland had
recommended that administrative and civil law be strengthened to combat racial
discrimination, and by the Committee of Ministers’ Recommendation 97(20) on
hate speech, which condemned all forms of expression inciting to racial hatred,
xenophobia, anti-Semitism and intolerance. The Swiss Government also made
reference to the recent comparative law developments in this regard, and said that
European trends, exemplified by ECRI’s Policy Recommendation No.7 and EU
Framework Decision 2008/913/JHA, also pointed in this direction. The lack of
complete consensus on this issue meant that the High Contracting Parties were to
be granted a wide margin of appreciation. The Chamber’s ruling to the contrary
was unconvincing. Moreover, while there had been many attempts to have
art.261bis(4) of the Swiss Criminal Code repealed, none of these had been
successful, which meant that this provision had acquired strong and continuing
democratic legitimacy in Switzerland.
171
While not wishing to dispute the unique nature of the Holocaust, the Swiss
Government considered that the High Contracting Parties had to be granted leeway
in their efforts to counter the denial of other genocides or crimes against humanity.
In either case, accusing victims of falsifying history was one of the most serious
forms of racial discrimination.
172
Lastly, the Swiss Government submitted that the penalty imposed on the applicant
had not been overly harsh, since it had not prevented him from expressing his views
in public, and since he had not contributed to the discussion of issues affecting the
life of the community.
(ii) The third parties
—The Turkish Government
The Turkish Government submitted that the applicant’s statements qualified as
political speech, and that this concept, which encompassed speech relating to any
matter of public concern, was not confined to statements touching exclusively upon
domestic issues or to mainstream speech. These statements had been intended to
influence debate in Switzerland in relation to the recognition of the events of 1915
and the following years as genocide and the criminalisation of its denial, and had
been calculated to have an impact on Swiss domestic policy. The fact that this issue
was also a Swiss domestic controversy was shown by the fact that two Swiss
associations—the Switzerland–Armenia Association and the Federation of Turkish
Associations of French-speaking Switzerland—had intervened as third parties in
this case. The Swiss authorities had therefore only had a limited margin of
appreciation to decide whether to act against the applicant; that margin had been
further circumscribed by the fact that the applicant had criticised the Swiss
legislature.
174
The applicant’s aim had not been racially to discriminate against Armenians but
to criticise and challenge the Swiss National Council’s decision to recognise the
events of 1915 and the following years as genocide. This was clear from the content
of his statements, the declarations that he had made in the course of the criminal
proceedings against him, and the reasons given by the Swiss courts. He had not
sought to spark off a gratuitous controversy but to contribute to an ongoing debate.
This was shown by the opposing views of the historians called by the applicant
173
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and those called by the Switzerland–Armenia Association in the domestic
proceedings. The applicant had not questioned the existence of massacres and
deportations but merely opposed their characterisation as genocide. His case was
thus different from those concerning denial of the Holocaust, in which the deniers
disputed the reality of the historical facts. The applicant was not alone in his
position, which had at the time been shared by the British Government.
175
It was true that the applicant had been provocative with respect to a subject that
was a source of deep grief for the Armenian people. However, he had not done
this to denigrate the victims of the events of 1915 and the following years or the
Armenians in Switzerland, but to trigger a public debate. Freedom of expression
encompassed a degree of provocation. It applied to ideas that shocked and offended
and to the form in which they were conveyed, even when it included a virulent
style. The fact that the applicant had expressed support for the ideas of Talaat
Pasha, had said that he would never change his position, and had put the United
States and the European Union on a par with Hitler was not relevant, as he had
been convicted for racially discriminating by denying “a genocide”, not by making
other utterances. The applicant’s statements could not be equated with statements
inciting violence, hostility or racial hatred towards the Armenians. Rejecting the
legal characterisation of the events of 1915 and the following years was not an
implicit attack on the dignity of the group or a continuation of the discriminatory
treatment inflicted upon it at that time. The Swiss Government had not duly showed
that this rejection had promoted racial discrimination of the Armenian community
in Switzerland, and there was no basis automatically to infer from it racist and
nationalistic motives or an intention to discriminate. The main difference in this
respect with statements relating to the Holocaust, whose denial today was one of
the main vehicles of anti-Semitism, was the lack of connection between past and
present hate.
176
In terms of context, in no other Member State of the Council of Europe had there
been a criminal conviction for denying the characterisation of the events of 1915
and the following years as genocide. This suggested that democratic societies saw
no need to do so. The example of France in particular showed that there was a
difference between official recognition of certain events as genocide and
criminalisation of the denial that this was the case. The German Government had
also taken the position that such criminalisation was not appropriate. The position
of the competent UN bodies was to the same effect. It had to be also borne in mind
that statements similar to these of the applicant could lawfully be made in other
countries and were widely available on the Internet and in historical and legal
treatises that could lawfully be imported in Switzerland. Unlike the position in
relation to the Holocaust in cases against Germany and Austria, it could not be
said that the events of 1915 and the following years were part of Swiss historical
experience. The mere presence of a community of about 5,000 Armenians on Swiss
soil was not in itself sufficient in this respect, especially bearing in mind that these
events had taken place almost one hundred years ago. It was also significant that
the Swiss authorities had not tried to prevent the applicant from uttering his
statements; it was difficult to see how there could exist a pressing social need to
penalise them but not prevent them from being made. It had been disproportionate,
and not required under Switzerland’s international law obligations, to impose
criminal penalties in relation to these statements.
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—The Armenian Government
177
The Armenian Government submitted that art.261 bis of the Swiss Criminal
Code, which was based on art.20 of the ICCPR and art.4 of the CERD, was
compatible with the Convention because it only outlawed statements made with
the intention to arouse racial ill-feeling or likely to have socially dangerous
consequences. Under the Court’s case-law, laws against hate speech had to take
account of whether the impugned statements were of a real public interest, which
was not the case for the applicant. He was an incorrigible genocide denier who had
not given any reasoning or scholarly validation in support of his crude and
gratuitously offensive statements. The Chamber’s conclusion that these
statements—which had been no more than a racially motivated insult to Armenians
and an invitation to Turks to believe them to be liars—had been of a historical,
legal and political nature had been jejune in the extreme. The Swiss courts had
therefore had the usual margin of appreciation to decide whether the statements
could harm social harmony by infringing the dignity of the Armenians. The
statements had not been part of a proper historical debate, and the Chamber’s
apparent suggestion that there could be no objective truth in historical research
was nonsense, for the atrocities against the Armenians had been all too real.
Distinguishing the Armenian genocide from the Holocaust on the basis that
allegations made by Holocaust deniers sometimes concerned very precise facts,
that the qualification of the Nazi crimes had had a well-defined legal basis, and
that the Holocaust had been established by an international court, was invidious
and attempted to set up the Holocaust as the only modern genocide capable of clear
proof. Contrary to what had been suggested by the Chamber, genocidal intent was
not difficult to prove when it was an obvious inference from the evidence or had
been admitted by the perpetrators. The massacres and mass deportations of
Armenians in 1915 and the following years had clearly amounted to genocide. By
describing them as a mere “tragedy”, the Chamber had insulted all Armenians.
Just like Holocaust denial was the main driver of anti-Semitism, denial of the
Armenian genocide was the main driver of anti-Armenianism; this was how
genocide denial worked. The Chamber’s reliance on the position in Spain and
France and the views of the UN Human Rights Committee had been erroneous,
because these presented serious differences with art.261bis of the Swiss Criminal
Code.
178
The real vice of the Chamber judgment was that it had been seen by genocide
deniers as authority for the proposition that there was doubt about the reality of
the Armenian genocide. For a human rights court to send such a message was
deeply hurtful and unfair. It had been based on mistaken or misleading evidence
produced by the applicant on this point, on which there could be no doubt. There
was a broad scholarly consensus about this, and those who denied it were mostly
historians with no legal qualifications and a poor understanding of the way in which
genocidal intent could be proved under international law; many of them were also
in the pay of the Turkish Government. In this connection, the Armenian Government
referred to a number of enquiries, analyses, reports, acts of official recognition and
other evidence.
179

—The French Government
The French Government submitted that states had to be able to resort to criminal
penalties to respond to racism and denialism in a sufficiently dissuasive way. When
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the right to freedom of expression was being exercised in a manner that threatened
the basic tenets of a democratic society, the legislature had to be able to react by
ordaining criminal law sanctions. This was confirmed by the positions taken by
the ECRI and by art.1(1)(c) of EU Framework Decision 2008/913/JHA. Genocide
denial was a programme of falsification that tended to promote intolerance. In view
of that threat that it carried, laws that made it a criminal offence were in line with
art.10 of the Convention. These laws did not seek to stifle historical debate or
research but to combat denialist statements that led to damaging consequences.
Their application in appropriate cases was within the national courts’ margin of
appreciation. The purpose of that margin of appreciation was to enable the High
Contracting Parties to combat such conduct even in the absence of a general
consensus on this issue.
—Switzerland–Armenia Association
The Switzerland–Armenia Association submitted that the case concerned not
only the applicant’s right to freedom of expression but also the honour, reputation
and memory of the victims of the atrocities perpetrated by the Ottoman Empire in
1915 and the following years and their descendants, which were entitled to
protection under art.8 of the Convention. The Court had recently recognised that
ethnic identity engaged that article. The case thus entailed a conflict between two
Convention rights that deserved equal protection. The High Contracting Parties
enjoyed a broad margin of appreciation in balancing these rights. The Swiss courts’
judgments in the applicant’s case were therefore entitled to considerable deference,
especially as regards their findings in relation to the “general consensus” on the
legal qualification of the events of 1915 and the following years. It was not the
Court’s task to make pronouncements on this issue.
181
The applicant had made his statements deliberately, having specifically come
to Switzerland for that purpose. These statements had not been limited to the legal
characterisation of the events of 1915 and the following years; they had in effect
denied their reality. The applicant’s resultant criminal conviction was therefore
not incompatible with the Convention. The Chamber’s attempt to distinguish this
conviction from those relating to Holocaust denial was very disturbing because it
implied an inequality of treatment between genocide victims. In any event, the
applicant had also sought to justify the massacres, which had undoubtedly
constituted crimes against humanity. There was no reason to pay more heed to the
Spanish and French constitutional courts rather than to the Swiss Federal Court.
Lastly, the penalty imposed on the applicant had been highly symbolic, given the
seriousness of his acts.
180

182

—Federation of the Turkish Associations of French-speaking Switzerland
The Federation of the Turkish Associations of French-speaking Switzerland
submitted that only a minority of democratic states had chosen to criminalise
genocide denial, especially before the adoption of EU Framework Decision
2008/913/JHA. They referred to the position in the United States of America, and
noted that Germany and France had only outlawed denial of the Holocaust. No
other historical event had thus far been included in the category of “clearly
established historical facts” whose denial did not under the Court’s case-law merit
the protection of art.10 of the Convention. Such an extension, entailing an official
interpretation of the past backed up by criminal penalties, was impossible to
reconcile with freedom of expression, especially in the light of the reasons given
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by the French and Spanish constitutional courts on that point. Expression on such
issues could only be criminalised if clearly prompted by racist or antidemocratic
motives or giving rise to an imminent threat to public order. The High Contracting
Parties’ wider margin of appreciation in this respect only extended to events that
had taken part on their territory.
183
The Federation drew attention to the provisions of the EU Framework Decision
2008/913/JHA, especially to its limiting clauses and its emphasis on the need to
punish denial only if it was likely to incite to violence or hatred. It concluded that,
properly construed, European Union law did not require the criminalisation of
denial that the events of 1915 and the following years had amounted to genocide
that was not accompanied by denial or condoning of the primary facts. It also drew
attention to the recent report on the Framework Decision’s implementation, saying
that it showed the continuing lack of consensus on the need for criminal law
measures in this domain. The third party submitted that the applicable international
law contained no such requirement either. Lastly, it said that freedom of expression
on this point was important to the 130,000 Turks living in Switzerland, who wished
to be able to discuss controversial issues in a spirit of openness.
—CCAF
The CCAF said that it acted on behalf of the 600,000-strong Armenian
community in France, the third-largest in the Armenian diaspora. They were all
aware that they belonged to a people which had suffered extermination, and time
had not erased their memories. The CCAF illustrated that point by describing in
detail the various public and private ways in which Armenians in France
commemorated the victims. It went on to say that under international law, genocide
was recognised as an attack on human dignity, which the French courts saw as a
component of ordre public. Its denial likewise infringed that dignity; it affected
not only history but memory, which was an integral aspect of the right to dignity.
Outlawing denial was the only way to protect that right. Moreover, denial affected
public order, at least in countries which, like France, were home to sizeable
Armenian communities. This was demonstrated by the number of acts of vandalism
and desecration, as well as insults and threats that Armenians became victim to,
especially in localities where they cohabited with persons of Turkish origin, and
on the internet. Public rallies organised by genocide deniers from both within and
outside France, which could easily degenerate into clashes, were a particular source
of anxiety in that respect.
185
The CCAF also claimed that, should the Grand Chamber uphold the Chamber
judgment, its ruling would make it potentially impossible to outlaw denial of the
Armenian genocide or other genocides and harden Turkey’s attitude with respect
to that issue. By contrast, if the Grand Chamber overturned the Chamber judgment,
its ruling would enable the High Contracting Parties to combat denialism by criminal
law measures and deter would-be genocide deniers, offer Armenians in the diaspora
a form of moral reparation, and perhaps even encourage Turkey to abandon its
policy of denial.

184

—Turkish Human Rights Association, Truth Justice Memory Centre and the
International Institute for Genocide and Human Rights Studies
186
The Turkish Human Rights Association, the Truth Justice Memory Centre and
the International Institute for Genocide and Human Rights Studies, which made
joint submissions, argued that the conduct in respect of which the applicant had
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been convicted had been incitement to discrimination, not mere genocide denial.
They also disputed the Chamber’s finding that the applicant had only denied the
legal characterisation of the events of 1915 and the following years, pointing out
that the Lausanne District Police Court had found that he had attempted to justify
the massacres and described the Armenians as “aggressors” and “traitors”, and that
the Chamber had itself noted that he claimed to be a follower of Talaat Pasha. They
also said that the applicant had deliberately chosen the places where he had made
his statements. However, the factor that was most telling of the applicant’s racist
motives was his leadership of the Talaat Pasha Committee, condemned by the
European Parliament as “xenophobic and racist”. All of this had to be seen chiefly
in the context of Turkey, not Switzerland, and its effect on the Armenian minority
there. The applicant had been convicted in Turkey, in the so-called Ergenekon
proceedings, inter alia in connection with his activities in the Talaat Pasha
Committee, which the Istanbul Court of Assize had found established for the
purpose of “refuting the Armenian genocide allegations” and part of a “nationalist”
and “chauvinist” organisation that stirred up hatred and enmity among peoples.
Indeed, the portrayal of the notion that the events of 1915 and the following years
had constituted genocide as a “lie” could be linked to the assassination in January
2007 of the Turkish-Armenian journalist Hrant Dink at the instigation of Turkish
ultranationalist groups.
187
In this connection, the third party referred to—but did not submit a copy of—an
open letter that the applicant had addressed in the wake of that assassination to the
Armenian Patriarch in Istanbul, and anonymous letters addressed to Armenian
schools in Turkey in May 2007. Instead, references were given to the web-versions
of two articles in Turkish newspapers.104 The third party also referred to the judgment
of the Istanbul Court of Assize in the so-called Ergenekon proceedings and other
documents in the case file of those proceedings.
188
Lastly, the third party argued that in Turkey, xenophobic and racist propaganda
about the events of 1915 and the following years was the only and constant
narrative. The applicant’s statements on the characterisation of these events could
thus be directly linked to the climate of hostility against Armenians in Turkey,
which had been documented by, inter alia, the ECRI.
—FIDH
189
The FIDH submitted that the case highlighted the conflict between the need to
ensure freedom of expression and debate, particularly on historical issues, and the
importance of combatting hate speech, especially when it took the form of
denialism. Both of those were equally important under the Convention. The Court’s
recent case-law in this domain was somewhat inconsistent, and in need of
clarification by the Grand Chamber, which had to lay down clear principles and
strike a proper balance between these competing values. In doing so, the Grand
Chamber had to make clear three points. First, neither of these values automatically
trumped the other. Secondly, freedom of expression was the principle and its
restriction the exception. Thirdly, in this domain there was little scope for affording
the High Contracting Parties a margin of appreciation.
190
The FIDH criticised the Chamber for unhesitantly accepting that statements
denying that the events of 1915 and the following years had amounted to genocide
104
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could not, as such, encourage hatred or violence towards the Armenians. In its
view, the point was much more nuanced, and could only be decided on the basis
of a careful examination of the context in which the statements had been made. In
Turkey, such denial could, in view of the prevailing atmosphere, lead to hatred
and violence; this was borne out by several cases before this Court. While the
context that mattered most was that of the country in which the statements had
been made, in view of the new means of communication and their capacity to give
such statements a global impact the Court could not avoid taking into account a
much wider context.
191
The FIDH took issue with the Chamber’s drawing a distinction between
statements relating to the legal characterisation of the events of 1915 and the
following years and statements denying the Holocaust on the basis that the latter,
unlike the former, had been clearly established by an international court. This
approach did not in its view provide a proper yardstick because it was somewhat
specious to detach the historical reality of events from their legal characterisation.
Moreover, it entailed the risk of creating a “hierarchy of genocides” as the judicial
recognition of a genocide depended on many historical factors. On the other hand,
judicial recognition could not preclude further discussion about a genocide. A
much better way to deal with this issue—and one that would avoid treating the
Holocaust as a special case and yield much more predictable outcomes—was to
focus on whether the statements at issue had been intended to incite to hatred or
discrimination and find that their penalisation could be justified not because they
amounted to the simple denial of a historical fact but because they were driven by
such an intent, which was often at the heart of the denialist cause. This was
demonstrated by the case-law relating to Holocaust denial, where such intent was
almost irrebuttably presumed, and was the real basis for refusing such statements
protection under the Convention. It was highly likely that such intent likewise
underlay denials of the Armenian genocide, which were often prompted by a desire
to rehabilitate the Ottoman regime of that period or justify the acts that took place.
But that had to be determined by the Court case by case.
—LICRA
192
The LICRA submitted that outlawing genocide denial was not only compatible
with freedom of expression but indeed required under the European system of
human rights protection. It referred in this connection to, in particular, art.6(1) of
the Additional Protocol to the Convention on Cybercrime.
—Centre for International Protection
193
The Centre for International Protection submitted that statements relating to
national identity called for a wider margin of appreciation to be left to the national
authorities. It had to be borne in mind in this connection that the Armenian diaspora
had come into existence largely as a result of the events of 1915 and the following
years. The appropriate test was whether the statements contributed to public debate
or were, on the contrary, gratuitously offensive, which could only be determined
on the basis of a broad examination of the statements and their context. A statement
could only be considered legal or historical if it really contributed to the underlying
debate, and could not hide under the cloak of political expression if it in fact
amounted to hate speech. A contextual assessment was likewise necessary to assess
whether a statement had destructive aims and called for the application of art.17
of the Convention. The use of the word “lie” was of special importance in this
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connection, because it impugned the integrity of the victims and their descendants,
and attempted to redefine the events that they had experienced as something much
less serious and turn them from victims into perpetrators ultimately responsible
for their fate.
194
The existence of a pressing social need for the interference had to be gauged by
reference to the conditions obtaining in the state concerned, for instance the diversity
of its population and the values and principles underpinning its society. The mere
fact that other states had made different choices in this domain was not
determinative. Such pressing social need could also flow from that state’s
international law obligations: in this case, those under art.4 of the CERD and
art.20(2) of the ICCPR, as interpreted by the competent UN bodies. Lastly, states
had to be allowed a margin of appreciation in classifying certain events as genocides
for the purposes of outlawing their denial and imposing proportionate penalties on
such denial.
195

—Group of French and Belgian academics
The group of French and Belgian academics submitted that hate speech was not
confined to statements that openly called to violence; genocide denial or justification
also fell in that category. The factors to be taken into account in this respect included
the nature of the statement, seen in its proper context, which was not confined to
its literal meaning or the purported profession of its author. What ultimately
mattered was the meaning that could be ascribed to the statement, taken as a whole,
by a reasonable member of the public. This flowed from the case-law of the German
courts in such cases and the criteria laid down by the UN Committee on the
Elimination of Racial Discrimination. A statement could only benefit from the
protection bestowed upon historical research if its author had acted in line with the
methods of that research. As for virulent political statements, under the Court’s
case-law they appeared to be afforded a heightened degree of protection only if
they concerned domestic controversies. In any event, hate speech could never
benefit from the protection granted to political speech. This was confirmed by the
criminalisation of hate speech in international and European law, which saw it as
necessary in the fight for peace and justice and against discrimination, racism and
xenophobia. The applicable international instruments did not differentiate in this
respect between genocide, crimes against humanity and war crimes, and left the
states free to determine how these should be established. In particular, those
instruments did not necessarily tie the possibility to outlaw the denial of such crimes
to their being officially recognised by an international court, which was consonant
with the principle of complementarity underlying the work of the ICC, under which
it was as a matter of principle for the national courts to punish international crimes.
(c) The Court’s assessment
(i) General principles

—On the application of the requirement in art.10(2) of the Convention that
an interference be “necessary in a democratic society”
196
The general principles for assessing whether an interference with the exercise
of the right to freedom of expression is “necessary in a democratic society” within
the meaning of art.10(2) of the Convention are well-settled in the Court’s case-law.
As noted by the Chamber, they were recently restated in Mouvement raëlien suisse
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v Switzerland105 and Animal Defenders International v United Kingdom,106 and can
be summarised in this way:
(i) freedom of expression is one of the essential foundations of a democratic
society and one of the basic conditions for its progress and for each
individual’s self-fulfilment. Subject to art.10(2), it applies not only to
“information” or “ideas” that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend,
shock or disturb. Such are the demands of pluralism, tolerance and
broadmindedness without which there is no “democratic society”. As set
forth in art.10, this freedom is subject to exceptions, but these must be
construed strictly, and the need for any restrictions must be established
convincingly;
(ii) the adjective “necessary” in art.10(2) implies the existence of a pressing
social need. The High Contracting Parties have a margin of appreciation in
assessing whether such a need exists, but it goes hand in hand with European
supervision, embracing both the law and the decisions that apply it, even
those given by independent courts. The Court is therefore empowered to
give the final ruling on whether a “restriction” can be reconciled with
freedom of expression; and
(iii) the Court’s task is not to take the place of the competent national authorities
but to review the decisions that they made under art.10. This does not mean
that the Court’s supervision is limited to ascertaining whether these
authorities exercised their discretion reasonably, carefully and in good faith.
The Court must rather examine the interference in the light of the case as
a whole and determine whether it was proportionate to the legitimate aim
pursued and whether the reasons adduced by the national authorities to
justify it were relevant and sufficient. In doing so, the Court has to satisfy
itself that these authorities applied standards which were in conformity with
the principles embodied in art.10 and relied on an acceptable assessment
of the relevant facts.
197

198

Another principle that has been consistently emphasised in the Court’s case-law
is that there is little scope under art.10(2) of the Convention for restrictions on
political expression or on debate on questions of public interest.107
—On the balancing of art.10 and art.8 of the Convention
The general principles applicable to cases in which the right to freedom of
expression under art.10 of the Convention has to be balanced against the right to
respect for private life under art.8 of the Convention were set out by the Court’s
Grand Chamber in Von Hannover v Germany (No.2)108 and Axel Springer AG v
Germany.109 They can be summarised as follows:
(i) In such cases, the outcome should not vary depending on whether the
application was brought under art.8 by the person who was the subject of
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See, among many other authorities, Wingrove v United Kingdom (1997) 24 E.H.R.R. 1 at [58]; Ceylan v Turkey
(2000) 30 E.H.R.R. 73 at [34]; and Animal Defenders International (2013) 57 E.H.R.R. 21 at [102].
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Von Hannover (No.2) (2012) 55 E.H.R.R. 15 at [104]–[107].
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Axel Springer AG v Germany (2012) 55 E.H.R.R. 6 at [85]–[88].
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the statement or under art.10 by the person who has made it, because in
principle the rights under these articles deserve equal respect.
The choice of the means to secure compliance with art.8 in the sphere of
the relations of individuals between themselves is in principle a matter that
falls within the High Contracting Party’s margin of appreciation, whether
the obligations on it are positive or negative. There are different ways of
ensuring respect for private life and the nature of the obligation will depend
on the particular aspect of private life that is at issue.
Likewise, under art.10 of the Convention, the High Contracting Parties have
a margin of appreciation in assessing whether and to what extent an
interference with the right to freedom of expression is necessary.
The margin of appreciation, however, goes hand in hand with European
supervision, embracing both the legislation and the decisions applying it,
even those given by independent courts. In exercising its supervisory
function, the Court’s does not have to take the place of the national courts
but to review, in the light of the case as a whole, whether their decisions
were compatible with the provisions of the Convention relied on.
If the balancing exercise has been carried out by the national authorities in
conformity with the criteria laid down in the Court’s case-law, the Court
would require strong reasons to substitute its view for theirs.

More recently, in Aksu v Turkey,110 the Court’s Grand Chamber elaborated further
on this latter requirement, holding that if the balance struck by the national
authorities was unsatisfactory, in particular because the importance or scope of
one of the rights at stake was not duly considered, the margin of appreciation would
be a narrow one.
(ii) Relevant case-law of the Court

—Group identity and the reputation of ancestors
In Aksu,111 the Court held, inter alia, that the negative stereotyping of an ethnic
group was capable, when reaching a certain level, of having an impact on the
group’s sense of identity and on its members’ feelings of self-worth and
self-confidence. It could thus affect their “private life” within the meaning of
art.8(1) of the Convention. On this basis, the Court found that proceedings in which
a person of Roma origin who had felt offended by passages in a book and dictionary
entries about Roma in Turkey had sought redress had engaged that Article.
201
In Putistin v Ukraine,112 the Court accepted that the reputation of an ancestor
could in some circumstances affect a person’s “private life” and identity, and thus
come within the scope of art.8(1) of the Convention. On that basis, it found that a
newspaper article about a famous football match in Kiev during the Second World
War that could be regarded as suggesting that Mr Putistin’s late father, a well-known
footballer who had taken part in that match, had collaborated with the Gestapo
had, albeit in an indirect manner and marginally, affected Mr Putistin’s rights under
art.8(1).
200
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Aksu v Turkey (2013) 56 E.H.R.R. 4 at [67].
Aksu(2013) 56 E.H.R.R. 4 at [58]–[61] and [81].
112
Putistin v Ukraine (16882/03) 21 November 2013 at [33] and [36]–[41].
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In Jelševar v Slovenia,113 the Court likewise accepted that an attack on the
reputation of an ancestor coming in the form of a work of literary fiction could
affect a person’s rights under art.8(1) of the Convention.
203
In Dzhugashvili v Russia,114 the Court proceeded from the premise that two
newspaper articles dealing with the historical role of the applicant’s grandfather,
Joseph Stalin, had affected his own rights under art.8(1) of the Convention.

202

204

205

206

207

—Calls to violence and “hate speech”
The Court has been called upon to consider the application of art.10 of the
Convention in a number of cases concerning statements, verbal or non-verbal,
alleged to stir up or justify violence, hatred or intolerance. In assessing whether
the interferences with the exercise of the right to freedom of expression of the
authors, or sometimes publishers, of such statements were “necessary in a
democratic society” in the light of the general principles formulated in its case-law,115
the Court has had regard to several factors.
One of them has been whether the statements were made against a tense political
or social background; the presence of such a background has generally led the
Court to accept that some form of interference with such statements was justified.
Examples include the tense climate surrounding the armed clashes between the
PKK (Workers’ Party of Kurdistan, an illegal armed organisation) and the Turkish
security forces in south-east Turkey in the 1980s and 1990s,116 problems relating
to the integration of non-European and especially Muslim immigrants in France,117
and the relations with national minorities in Lithuania shortly after the
re-establishment of its independence in 1990.118
Another factor has been whether the statements, fairly construed and seen in
their immediate or wider context, could be seen as a direct or indirect call for
violence or as a justification of violence, hatred or intolerance.119 In assessing that
point, the Court has been particularly sensitive towards sweeping statements
attacking or casting in a negative light entire ethnic, religious or other groups.120
The Court has also paid attention to the manner in which the statements were
made, and their capacity—direct or indirect—to lead to harmful consequences.
113

Jelševar v Slovenia (47318/07) 11 March 2014 at [37].
Dzhugashvili v Russia (2015) 61 E.H.R.R. SE9 at [26]–[35].
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See [196] and [197] above.
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See Zana v Turkey (1999) 27 E.H.R.R. 667 at [57]–[60]; Sürek v Turkey (No.1) (26682/95) 8 July 1999 at [52]
and [62]; and Sürek v Turkey (No.3) (24735/94) 8 July 1999 at [40], the atmosphere engendered by deadly prison
riots in Turkey in December 2000. See Falakaoğlu and Saygılı v Turkey (22147/02 and 24972/03) 23 January 2007
at [33], and Saygılı and Falakaoğlu v Turkey (No.2) (38991/02) 17 February 2009 at [28].
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See Soulas (15948/03) 10 July 2008 at [38]–[39], and Le Pen v France (18788/09) 20 April 2010.
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See Balsytė-Lideikienė v Lithuania (72596/01) 4 November 2008 at [78].
119
See, among other authorities, Incal v Turkey (2000) 29 E.H.R.R. 449 at [50]; Sürek (No.1) (26682/95) 8 July 1999
at [62]; Özgür Gündem v Turkey (2001) 31 E.H.R.R. 49 at [64]; Gündüz v Turkey (2005) 41 E.H.R.R. 5 at [48] and
[51]; Soulas (15948/03) 10 July 2008 at [39]–[41] and [43]; Balsytė-Lideikienė (72596/01) 4 November 2008 at
[79]–[80]; Féret (15615/07) 16 July 2009 at [69]–[73] and [78]; Hizb ut-Tahrir (2012) 55 E.H.R.R. SE12 at [73];
Kasymakhunov and Saybatalov (26261/05 and 26377/06) 14 March 2013 at [107]–[112]; Fáber v Hungary (40721/08)
24 July 2012 at [52] and [56]–[58]; and Vona (35943/10) 9 July 2013 at [64]–[67].
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See Seurot v France (57383/00) 18 May 2004, Soulas (15948/03) 10 July 2008 at [40] and [43]; and Le Pen
(18788/09) 20 April 2010, all of which concerned generalised negative statements about non-European and in particular
Muslim immigrants in France; Norwood v United Kingdom (2005) 40 E.H.R.R. SE11, which concerned statements
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Examples include Karataş v Turkey,121 where the fact that the statements had been
made through poetry rather than in the mass media led to the conclusion that the
interference could not be justified by the special security context otherwise existing
in the case; Féret,122 where the statements had been made on electoral leaflets,
which had enhanced the effect of the discriminatory and hateful message that they
were conveying; Gündüz,123 where the statements had been made in the course of
a deliberately pluralistic televised debate, which had reduced their negative effect;
Fáber,124 where the statement had consisted in the mere peaceful holding of a flag
next to a rally, which had had a very limited, in any, effect on the course of that
rally; Vona,125 where the statement had consisted in military-style marches in villages
with large Roma populations, which, given the historical context in Hungary, had
carried sinister connotations; and Vejdeland,126 where the statements had been made
on leaflets left in the lockers of secondary school students.
208
In all of the above cases, it was the interplay between the various factors rather
than any one of them taken in isolation that determined the outcome of the case.
The Court’s approach to that type of case can thus be described as highly
context-specific.
209

—Denial of the Holocaust and other statements relating to Nazi Crimes
The former Commission has dealt with a number of cases under art.10 of the
Convention concerning denial of the Holocaust and other statements relating to
Nazi crimes. It declared the applications in all of them inadmissible.127 In those
cases the Commission was faced with statements, almost invariably emanating
from persons professing Nazi-like views or linked with Nazi-inspired movements,
that cast doubt on the reality of the persecution and extermination of millions of
Jews under the Nazi regime; claimed that the Holocaust was an “unacceptable lie”
and a “Zionistic swindle”, contrived as a means of political extortion; denied the
existence of the concentration camps or justified it; or claimed either that the gas
chambers in those camps had never existed or that the number of persons killed in
them was being highly exaggerated and technically impossible. The Commission,
frequently referring to the historical experience of the states concerned, described
such statements as attacks on the Jewish community and intrinsically linked to
Nazi ideology, which was antidemocratic and inimical to human rights. It regarded
them as inciting to racial hatred, anti-Semitism and xenophobia, and was on that
basis satisfied that the criminal convictions in respect of them had been “necessary
in a democratic society”. In some of those cases the Commission relied on art.17
as an aid in the interpretation of art.10(2) of the Convention, and used it to reinforce
its conclusion on the necessity of the interference.
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210

After 1 November 1998 the Court also dealt with several such cases and likewise
declared the applications in all of them inadmissible.128 Those cases equally
concerned statements that variously denied the existence of the gas chambers;
described them as a “sham” and the Holocaust as a “myth”; called their depiction
the “Shoah business”, “mystifications for political ends” or “propaganda”; or called
into question the number of dead and in ambiguous terms expressed the view that
the gas chambers were a matter for the historians. In one of them the statement
had been limited to the assertion that it was false that Hitler and the NSDAP had
planned, initiated and organised the mass killing of Jews.129
211
In three cases the Court, applying reasoning similar to that of the former
Commission, found that the interferences with the applicants’ right to freedom of
expression had been “necessary in a democratic society”.130
212
However, in the other two it relied on art.17 to declare the complaints under
art.10 incompatible ratione materiae with the provisions of the Convention. In
Garaudy131 it found that by questioning the reality, extent and seriousness of the
Holocaust, which was not the subject of debate between historians but on the
contrary clearly established, Mr Garaudy had sought to rehabilitate the Nazi regime
and accuse the victims of falsifying history. Such acts were incompatible with
democracy and human rights, and amounting to the use of the right to freedom of
expression for ends contrary to the text and spirit of the Convention. In Witzsch
(No.2),132 the Court agreed with the German courts that Mr Witzsch’s statements
showed his disdain towards the victims of the Holocaust.
—Historical debates
The Court has been confronted with a number of cases concerning historical
debates.
214
In many of those cases the Court expressly stated that it was not its role to
arbitrate such debates.133
215
In determining whether the interferences with the exercise of the right to freedom
of expression of the authors, or sometimes publishers, of statements touching upon
historical issues were “necessary in a democratic society”, the Court has had regard
to several factors.
216
One of them has been the manner in which the impugned statements were phrased
and the way in which they could be construed. Examples include Lehideux and
Isorni v France,134 where the statements could not be read as a justification of
pro-Nazi policies; Stankov and United Macedonian Organisation Ilinden135 where
the statements, although consisting in “fierce anti-Bulgarian declarations”, could
be regarded as containing an element of exaggeration designed merely to attract
attention; Radio France,136 where the statements, which contained serious
213
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v France (48135/08) 7 June 2011.
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See Witzsch (No.2) (7485/03) 13 December 2005.
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Witzsch (No.2) (7485/03) 13 December 2005.
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See Chauvy (2005) 41 E.H.R.R. 29 at [69]; Monnat v Switzerland (2010) 51 E.H.R.R. 34 at [57]; Fatullayev
v Azerbaijan (2011) 52 E.H.R.R. 2 at [87]; and Giniewski v France (2007) 45 E.H.R.R. 23 at [51] in fine.
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Lehideux v France (2000) 30 E.H.R.R. 665 at [53].
135
Stankov and United Macedonian Organisation Ilinden v Bulgaria (29221/95 and 29225/95) 2 October 2001 at
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defamatory allegations, were marked by their categorical tone; and Orban
v France,137 where the statements were simply a witness account by a first-hand
participant in the Algerian War, not justification of torture or glorification of its
perpetrators.
Another factor has been the specific interest or right affected by the statements.
For instance, in Stankov and United Macedonian Organisation Ilinden,138 this had
been the national symbols of Bulgarians. In Radio France139 and Chauvy,140 this
had been the reputations of living persons, which had been affected by serious
accusations of wrongdoing contained in the statements. In Monnat,141 the statements
had not been directed against the reputation or personality rights of the persons
complaining of them or against the Swiss people, but against the leaders of the
country during the Second World War. In Association of Citizens Radko and
Paunkovski v Former Yugoslav Republic of Macedonia,142 the statements had
affected the national and ethnic identity of all Macedonians. In Orban143 the
statements had been capable of reviving the painful memories of the victims of
torture.
A related factor has been the statements’ impact. For instance, in Stankov and
United Macedonian Organisation Ilinden144 the Court took into account that the
group making the statements had no real influence, even locally, and that its rallies
were not likely to become a platform for the propagation of violence or intolerance;
it also adverted to that in the related case of United Macedonian Organisation
Ilinden-Pirin v Bulgaria.145 By contrast, in Radio France,146 the Court noted that
the statement, which had contained serious defamatory allegations against a living
person, had been broadcast on national radio 62 times.
Lastly, the Court has taken account of the lapse of time since the historical events
to which the statements related: 40 years in Lehideux and Isorni147; 50 years in
Monnat,148 and again 40 years in Orban.149
The above cases thus illustrate that, similar to the position in relation to “hate
speech”, the Court’s assessment of the necessity of interferences with statements
relating to historical events has also been quite case-specific and has depended on
the interplay between the nature and potential effects of such statements and the
context in which they were made.

—Cases against Turkey concerning statements relating to the events of 1915
and the following years
221
In Güçlü v Turkey150 the applicant, a lawyer and politician, said in the course of
a press conference that for him personally the events of 1915 and the following
years had amounted to genocide and that Turkey needed to come to terms with
137
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this and engage in an open debate on this issue. He was then convicted under a
legal provision proscribing propaganda against Turkey’s territorial integrity, and
sentenced to a year’s imprisonment for this statement and other statements made
in the course of same press conference in relation to the Kurdish issue. He had
served a little more than three months of that sentence when the provision under
which he was convicted was repealed. As a result, his conviction was annulled and
he was released. The Court found that the Mr Güçlü’s statement had clearly
concerned a debate on a question of public interest. It went on to say that the
expression of such opinions, even if they did not match those of the public
authorities and could offend or shock others, was entitled to protection under art.10
of the Convention, and that debate by definition consisted in the expression of
divergent points of view. The Court also noted that by making his statement Mr
Güçlü had sought to provoke a debate on historical and political questions. In view
of this, and of the severity of the penalty imposed on him, it found a breach of
art.10.151
222
In Dink v Turkey152 the applicant, a prominent Turkish-Armenian writer and
journalist who was later assassinated, had been convicted of denigrating
“Turkishness”, a criminal offence under art.159 of the Turkish Criminal Code as
then in force.153 Examining that conviction under art.10 of the Convention, the
Court noted that an examination of the articles in which Mr Dink had made the
impugned statements showed clearly that his use of the term “poison” denoted the
“perception of Turks” among Armenians and the “obsessive” nature of the Armenian
diaspora’s campaign to secure recognition of the events of 1915 and the following
years as genocide. Mr Dink had in effect asserted that this obsession, which meant
that Armenians still viewed themselves as “victims”, had poisoned the lives of
members of the Armenian diaspora and had prevented them from developing their
identity on a healthy basis. These assertions could not be regarded as hate speech.154
223
The Court also took into account the fact that Mr Dink had been writing in his
capacity as a journalist and editor of a Turkish-Armenian newspaper, commenting
on issues concerning the Armenian minority from the position of an actor on the
Turkish political scene. When expressing his resentment at attitudes which in his
view amounted to denial of the incidents of 1915 and the following years, Mr Dink
had conveyed his opinions on an issue of indisputable public concern in a
democratic society. It was essential in such societies that debates surrounding
historical events of a particularly serious nature should be able to take place freely.
It was an integral part of freedom of expression to seek historical truth and it was
not the Court’s role to arbitrate on an underlying historical matter forming part of
an ongoing public debate. Furthermore, the Mr Dink’s articles had not been
gratuitously offensive or insulting, and had not fostered disrespect or hatred.155
There had therefore been no pressing social need to find him guilty of denigrating
“Turkishness”.
224
In Cox156 a US national who had taught at two Turkish universities in the 1980s
was deported from Turkey in 1986 and banned from re-entering the country for
saying in front of students and colleagues that “the Turks [had] assimilated Kurds”
151
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Superseded by art.301 of the Turkish Criminal Code of 2005.
154
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and “expelled and massacred Armenians”. She was deported on two further
occasions. In 1996 she brought proceedings seeking to have the re-entry ban lifted,
but was unsuccessful. The Court noted, in particular, that Ms Cox’s statements had
concerned the Kurdish and Armenian questions, which were still the subject of
“heated debate, not only within Turkey but also in the international arena, with all
those involved voicing their views and counter-views”. It acknowledged that
“opinions expressed on these issues by one side [could] sometime offend the other
side” but emphasised that “a democratic society require[d] tolerance and
broadmindedness in the face of controversial expressions”.157 It concluded that the
ban on the Ms Cox’s re-entry into Turkey had been designed to repress the exercise
of her freedom of expression and stifle the spreading of ideas. The interference
with her right to freedom of expression had therefore not been “necessary in a
democratic society”.158
225
In Altuğ Taner Akçam v Turkey159 the applicant, a professor of history who
published extensively on the events of 1915 and the following years and had been
the subject of several criminal investigations—all discontinued—in connection
with newspaper articles in which he had criticised the prosecution of Hrant Dink,160
complained of the existence of art.301 of the Turkish Criminal Code, which he
alleged made it possible for him to be prosecuted at any time for scholarly work
on the Armenian issue. On the basis of the criminal investigations against Mr
Akçam and the stance of the Turkish courts on the Armenian issue in their
application of that Article, as well as a public campaign against Mr Akçam in
connection with the investigations, the Court found that there existed a real risk
that he could be prosecuted for “unfavourable” opinions on this matter.161 It went
on to say that the terms used in that Article, as interpreted by the Turkish authorities,
were too broad and vague, despite the safeguards put in place by the legislature.
The number of investigations and prosecutions brought under it showed that any
opinion regarded as offensive, shocking or disturbing could easily be targeted.162
That Article did not therefore meet the requirement of foreseeability.
(iii) Application of the above principles and case-law in the present case
226

In the present case, the Court is not required to determine whether the
criminalisation of the denial of genocides or other historical facts may in principle
be justified. Unlike the constitutional courts of France and Spain, which were
entitled to—and indeed duty-bound—to examine the legislative provisions in this
respect in the abstract,163 in a case which has its origin in an individual application
the Court is constrained by the facts of the case.164 It can thus only review whether
or not the application of art.261bis(4) of the Swiss Criminal Code in the case of
the applicant was “necessary in a democratic society” within the meaning of
art.10(2) of the Convention.165
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The answer to the question whether such a necessity exists depends on the need
to protect the “rights of others” at issue by way of criminal law measures. As noted
in [156] above, these were the rights of Armenians to respect for their and their
ancestors’ dignity, including their right to respect for their identity constructed
around the understanding that their community has suffered genocide. In the light
of the case-law in which the Court has accepted that both ethnic identity and the
reputation of ancestors may engage art.8 of the Convention under its “private life”
heading,166 the Court agrees that these were rights protected under that article.
228
The Court is thus faced with the need to strike a balance between two Convention
rights: the right to freedom of expression under art.10 of the Convention and the
right to respect for private life under art.8 of the Convention; it will therefore take
into account the principles set out in its case-law in relation to that balancing
exercise.167 The salient question is what relative weight should be ascribed to these
two rights, which are in principle entitled to equal respect, in the specific
circumstances of this case. It requires the Court to examine the comparative
importance of the concrete aspects of the two rights that were at stake, the need to
interfere with, respectively protect, each of them, and the proportionality between
the means used and the aim sought to be achieved. The Court will do so by looking
at the nature of the applicant’s statements; the context in which they were interfered
with; the extent to which they affected the Armenians’ rights; the existence or lack
of consensus among the High Contracting Parties on the need to resort to criminal
law sanctions in respect of such statements; the existence of any international law
rules bearing on this issue; the method employed by the Swiss courts to justify the
applicant’s conviction; and the severity of the interference.

—Nature of the applicant’s statements
To assess the weight of the applicant’s interest in the exercise of his right to
freedom of expression, the Court must first examine the nature of his statements.
In doing so, it will not seek to establish whether they could properly be characterised
as genocide denial or justification for the purposes of art.261bis(4) of the Swiss
Criminal Code, or were made “on the grounds” of “race, ethnic origin or religion”
within the meaning of that article. These points concern the interpretation and
application of Swiss law, and were for the Swiss courts to determine.168 The relevant
question is rather whether the statements belonged to a type of expression entitled
to heightened or reduced protection under art.10 of the Convention, which is
ultimately for the Court to decide, while having regard to the findings of the Swiss
courts in this respect.169
230
Under the Court’s case-law, expression on matters of public interest is in principle
entitled to strong protection, whereas expression that promotes or justifies violence,
hatred, xenophobia or another form of intolerance cannot normally claim
protection.170 Statements on historical issues, whether made at public rallies or in
media such as books, newspapers, or radio or television programmes are as a rule
seen as touching upon matters of public interest.171
229
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See [200]–[203] above.
See [198] above.
168
See, among many other authorities, Lehideux (2000) 30 E.H.R.R. 665 at [50].
169
See [196(iii)] above.
170
See the cases cited in [197] and [204]–[207] above.
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See Stankov and the United Macedonian Organisation Ilinden (29221/95 and 29225/95) 2 October 2001 at [79],
[85] and [97] Statements at rallies); Chauvy (2005) 41 E.H.R.R. 29 at [68] and [71], and Orban (20985/05) 15 January
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The Chamber found that the applicant’s statements had been of a historical, legal
and political nature. The Swiss Government and some of the third parties disagreed,
essentially on the basis that the applicant had not proceeded in a scholarly and
dispassionate manner and in the spirit of open-mindedness characteristic of proper
historical debate. The Grand Chamber cannot accept this argument. Even though
the applicant’s statements touched upon historical and legal issues, the context in
which they were made—at public events where the applicant was speaking to
like-minded supporters—shows that he spoke as a politician, not as a historical or
legal scholar. He took part in a long-standing controversy that the Court has, in a
number of cases against Turkey, already accepted as relating to an issue of public
concern,172 and described as a “heated debate, not only within Turkey but also in
the international arena”.173 Indeed, the issue had been debated in the Swiss
Parliament in 2002–2003, not long before the applicant’s statements.174 The fact
that it did not concern the mainstream of Swiss politics does not detract from its
public interest. Nor does the fact that the applicant expressed himself in strong
terms.175 It is in the nature of political speech to be controversial and often virulent.176
That does not diminish its public interest, provided of course that it does not cross
the line and turn into a call for violence, hatred or intolerance, which is the point
that the Court will now examine.
232
The Swiss courts found that the applicant had spoken with a racist motive. They
did so on the basis of his assertion that the Armenians had been aggressors of the
Turks and his professed affiliation with Talaat Pasha, the Ottoman Minister of
Internal Affairs at the time of the events of 1915 and the following years, but also
on the basis of the mere, albeit obstinate, denial that those events had constituted
genocide.177 The Chamber disagreed, noting that the applicant had not been
prosecuted for incitement to hatred, which was a separate offence under Swiss law,
and that he had not expressed contempt for the victims.178
233
While being fully aware of the acute sensitivities attached by the Armenian
community to the issue in relation to which the applicant spoke, the Court, taking
into account the overall thrust of his statements, does not perceive them as a form
of incitement to hatred or intolerance. The applicant did not express contempt or
hatred for the victims of the events of 1915 and the following years, noting that
Turks and Armenians had lived in peace for centuries, and suggesting—whether
that was in fact so is immaterial in the present context—that both had fallen victim
to “imperialist” machinations. He did not call the Armenians liars, use abusive
terms with respect to them, or attempt to stereotype them.179 His strongly worded
allegations were directed against the “imperialists” and their allegedly insidious
designs with respect to the Ottoman Empire and Turkey.180
2009 at [45] (books); Lehideux (2000) 30 E.H.R.R. 665 at [10]–[11](newspaper publication); Radio France (2005)
40 E.H.R.R. 29 at [34]–[35](radio broadcast); and Monnat (2010) 51 E.H.R.R. 34 at [56](television programme))
172
See [221] and [223] above.
173
See [224] above.
174
See [48]–[50] above.
175
See Morice v France (2016) 62 E.H.R.R. 1 at [125] in fine.
176
Compare with Erbakan v Turkey (59405/00) 6 July 2006 at [59]; Faruk Temel v Turkey (16853/05) 1 February
2011 at [8] and [60]; and Otegi Mondragon v Spain (2015) 60 E.H.R.R. 7 at [10] and [53]–[54].
177
See [22], [24] and [26] above.
178
See [51]–[53] and [119] of the Chamber judgment.
179
Contrast Seurot (57383/00) 18 May 2004; Soulas (15948/03) 10 July 2008 at [40]; Balsytė-Lideikienė (72596/01)
4 November 2008 at [79]; Féret (15615/07) 16 July 2009 at [12]–[16] and [69]–[71]; and Le Pen (18788/09) 20 April
2010.
180
Compare, mutatis mutandis, with Giniewski (2007) 45 E.H.R.R. 23 at [45]–[49], where the Court, departing from
the domestic courts’ findings, held that by condemning a papal encyclical and hence the Pope’s position, a journalist
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The next question is whether the statements could nevertheless be seen as a form
of incitement to hatred or intolerance towards the Armenians on account of the
applicant’s position and the wider context in which they were made. In the cases
concerning statements in relation to the Holocaust that have come before the former
Commission and the Court, this has, for historical and contextual reasons, invariably
been presumed.181 However, the Court does not consider that the same can be done
in this case, where the applicant spoke in Switzerland about events which had taken
place on the territory of the Ottoman Empire about 90 years previously. While it
cannot be excluded that statements relating to those events could likewise promote
a racist and antidemocratic agenda, and do so through innuendo rather than directly,
the context does not require this to be automatically presumed, and there is not
enough evidence that this was so in the present case. The only element that could
denote such an agenda was the applicant’s self-professed affiliation with Talaat
Pasha. However, the Swiss courts did not elaborate on this point, and there is no
evidence that the applicant’s membership in the so-called Talaat Pasha Committee
was driven by a wish to vilify the Armenians and spread hatred for them rather
than his desire to contest the idea that the events of 1915 and the following years
had constituted genocide.182
235
Seeking to show that this was the case, the third party Turkish Human Rights
Association, Truth Justice Memory Centre and the International Institute for
Genocide and Human Rights Studies referred to materials taken from the so-called
Ergenekon proceedings.183 However, it did not produce the originals or full
translations of these materials, instead selectively quoting from them. More
importantly, those proceedings are still pending on appeal before the Turkish Court
of Cassation,184 and have given rise to a number of complaints with respect to their
fairness, rejected as premature in view of their pendency.185 These materials cannot
therefore be taken into account in the present case.
236
Nor can an anti-Armenian agenda on the part of the applicant be derived from
the two newspaper articles to which that third party referred.186 The first, from the
daily Vatan, says that after the assassination of Hrant Dink in 2007 the applicant,
condemning the assassination, had invited the Armenian Patriarch of Istanbul to
recognise that it had been the result of an insidious plot by the United States. The
second, from the daily Milliyet, concerned anonymous threats to Armenian schools
in Istanbul and did not at all mention the applicant.187
237
More generally, the Swiss Government and some of the third parties sought to
portray the applicant as an extremist wont to exercise his right to freedom of
expression in an irresponsible and dangerous manner. In the Court’s view, this
cannot be reconciled with the fact that interferences with the exercise of this right
had not sought to criticise Christianity as a whole, and with Klein v Slovakia (2010) 50 E.H.R.R. 15 at [51], where
the Court, likewise departing from the domestic courts’ findings, held that very strongly worded statements made by
a journalist with respect to a Roman Catholic Archbishop in Slovakia could not be seen as disparaging the adherents
of the Catholic Church in that country.
181
See [209] and [211] above.
182
See, mutatis mutandis, Lehideux (2000) 30 E.H.R.R. 665 at [53].
183
See [186] and [187] above.
184
See [27] above.
185
See Özkan v Turkey (15869/09) 13 December 2011; Göktaş v Turkey (59374/10) 13 December 2011; Kireçtepe
v Turkey (59194/10) 7 February 2012; Güder v Turkey (24695/09) 30 April 2013 at [64]–[65]; Karabulut v Turkey
(32197/09) 17 September 2013 at [64]–[65], Tekin (3501/09) 18 November 2014 at [64]–[65]; and Yıldırım (50693/10)
17 March 2015 at [43]–[44].
186
See [187] above.
187
See [28] above.
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by the applicant have twice given rise to judgments of violation in cases brought
against him against Turkey. The first of those judgments, given pursuant to an
application lodged in 1992, was Socialist Party v Turkey.188 There, the Court found
a breach of art.11 of the Convention in relation to the dissolution of a political
party of which the applicant was then chairman. The Court found that the applicant’s
statements which had prompted the dissolution had contained an invitation to
people of Kurdish origin to rally together and assert certain political claims, but
no calls to use violence, rebel or otherwise reject democratic principles. They could
not have therefore justified the dissolution. The second judgment, given pursuant
to an application lodged in 1999, was Perinçek v Turkey.189 There, the Court found
that the applicant’s criminal conviction in Turkey in relation to similar statements
that could not be characterised as hate speech had not been necessary in a democratic
society and had therefore given rise to a breach of art.10 of the Convention.
238
The fact that the applicant’s statements concerned the Armenians as a group
cannot in itself serve as a basis to infer a racist agenda either, since, in view of the
definition of the term “genocide” in international law,190 any statements relating to
the propriety of classifying a historical event as one are bound to concern a
particular national, ethnical, racial or religious group.
239
For the Court, the applicant’s statements, read as a whole and taken in their
immediate and wider context, cannot be seen as a call for hatred, violence or
intolerance towards the Armenians. It is true that they were virulent and that his
position was intransigent, but it should be recognised that they apparently included
an element of exaggeration as they sought to attract attention.191
240
The Chamber found that the applicant had not been prosecuted or convicted for
attempting to justify a genocide, but merely for denying one. The Swiss Government
took issue with that assessment, pointing out that the Swiss Federal Court had, in
point 7 of its judgment, found that the massacres and mass deportations of
Armenians in 1915 and the following years had constituted crimes against humanity,
whose justification also came within the ambit of art.261bis(4) of the Swiss Criminal
Code. The Court notes that, as borne out by the Court’s judgment in Varela Geis
v Spain192—which, incidentally, concerns the case that gave rise to the Spanish
Constitutional Court judgment cited in [96] above—the two charges can be quite
different. However, as already noted, the salient issue here is not the legal
qualification given to the applicant’s statements by the Swiss courts, but whether
those statements could, when read as a whole and in their context, be seen as a call
for violence, hatred or intolerance. The Court already found that they cannot. It
would here just add that, as explained by the Spanish Constitutional Court, genocide
justification does not consist in assertions that a particular event did not constitute
a genocide, but in statements which express a value judgment about it, relativising
its gravity or presenting it as right.193 The Court does not consider that the applicant’s
statements could be regarded as bearing this meaning; nor could they be regarded
as justifying any other crimes against humanity.
188

Socialist Party v Turkey (1999) 27 E.H.R.R. 51.
Perinçek v Turkey (46669/99) 21 June 2005.
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See [52] and [54] above.
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See, mutatis mutandis, Stankov and United Macedonian Organisation Ilinden (29221/95 and 29225/95) 2 October
2001 at [102], which concerned “fierce anti-Bulgarian declarations” made by members and supporters of an association
in the course of rallies organised by it.
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Varela Geis (61005/09) 5 March 2013 at [45]–[53].
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See [97] above.
189

(2016) 63 E.H.R.R., Part 2 © 2016 Thomson Reuters (Professional) UK Limited

AB 1333

(2016) 63 E.H.R.R. 6
241

289

It follows that the applicant’s statements, which concerned a matter of public
interest, were entitled to heightened protection under art.10 of the Convention, and
that the Swiss authorities only had a limited margin of appreciation to interfere
with them.
—The context of the interference

The geographical and historical factors
In reviewing whether there exists a pressing social need for interference with
rights under the Convention, the Court has always been sensitive to the historical
context of the High Contracting Party concerned. For instance, in Vogt194 it took
into account “Germany’s experience under the Weimar Republic and during the
bitter period that followed the collapse of that regime up to the adoption of the
Basic Law in 1949”, and its consequent desire to “avoid a repetition of those
experiences by founding its new state on the idea that it should be a ‘democracy
capable of defending itself’”. The respective state’s historical experience has been
a weighty factor in the assessment of the existence of a pressing social need in
many other cases as well.195
243
This is particularly relevant with regard to the Holocaust. For the Court, the
justification for making its denial a criminal offence lies not so much in that it is
a clearly established historical fact but in that, in view of the historical context in
the states concerned—the cases examined by the former Commission and the Court
have thus far concerned Austria, Belgium, Germany and France196—its denial, even
if dressed up as impartial historical research, must invariably be seen as connoting
an antidemocratic ideology and anti-Semitism. Holocaust denial is thus doubly
dangerous, especially in states which have experienced the Nazi horrors, and which
may be regarded as having a special moral responsibility to distance themselves
from the mass atrocities that they have perpetrated or abetted by, among other
things, outlawing their denial.
244
By contrast, it has not been argued that there was a direct link between
Switzerland and the events that took place in the Ottoman Empire in 1915 and the
following years. The only such link may come from the presence of an Armenian
community on Swiss soil, but it is a tenuous one. This is borne out by the Swiss
Government’s submissions, which clearly convey the idea that the controversy
sparked by the applicant was external to Swiss political life, and, to an extent, by
the judgment of the Lausanne District Police Court, which, in deciding to suspend
part of the applicant’s sentence, noted that he was a foreigner and would return to
his country.197 There is moreover no evidence that at the time when the applicant
made his statements the atmosphere in Switzerland was tense and could result in
serious friction between Turks and Armenians there.198 Indeed, the earlier case in
which a criminal prosecution had been brought under art.261bis(4) of the Swiss
242
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Vogt (1996) 21 E.H.R.R. 205 at [51] and [59].
See Rekvényi (2000) 30 E.H.R.R. 519 at [41] and [47]; Refah Partisi (the Welfare Party) (2003) 37 E.H.R.R. 1 at
[124]–[125]; Jahn v Germany (2006) 42 E.H.R.R. 49 at [116]; Şahin (2007) 44 E.H.R.R. 5 at [115]; Ždanoka, cited
above, [119]–[121]; Fáber (40721/08) 24 July 2012 at [58]; and Vona (35943/10) 9 July 2013 at [66].
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See [209]–[210] above, and contrast Varela Geis (61005/09) 5 March 2013 at [59], where the Court did not
examine the complaint under art.10 of the Convention.
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See [22] above.
198
Contrast Zana, [57]–[60], and Sürek (No.1) (26682/95) 8 July 1999 at [62], which concerned the tense situation
in south-east Turkey in the 1980s and 1990s, as well as Falakaoğlu and Saygılı (22147/02 and 24972/03) 23 January
2007 at [33], and Saygılı and Falakaoğlu(No.2) (38991/02) 17 February 2009 at [28] in fine, both cited above, which
concerned the publication of strongly worded declarations made at a time when clashes had taken place in several
prisons in Turkey between security forces and detainees, resulting in deaths and injuries on both sides.
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Criminal Code in relation to such statements shows that while the Armenian and
Turkish communities in Switzerland have expressed their strong disagreement
about the legal characterisation of the events of 1915 and the following years, this
has not resulted in consequences other than legal proceedings.199 Nor could a failure
to prosecute the applicant realistically have been perceived as a form of legitimation
of his views on the part of the Swiss authorities.200
The question is, then, whether the applicant’s criminal conviction in Switzerland
can be justified by the situation in Turkey, whose Armenian minority is alleged to
suffer from hostility and discrimination.201 For the Court, the answer must be in
the negative. When convicting the applicant, the Swiss courts did not refer to the
Turkish context. Nor did the Swiss Government in their observations. On the
contrary, their attempt to justify the interference by reference to art.16 of the
Convention shows that they were chiefly concerned with their domestic political
context.
It is true that at present, especially with the use of electronic means of
communication, no message may be regarded as purely local. It is also laudable,
and consonant with the spirit of universal protection of human rights, for
Switzerland to seek to vindicate the rights of victims of mass atrocities regardless
of the place where they took place. However, the broader concept of proportionality
inherent in the phrase “necessary in a democratic society” requires a rational
connection between the measures taken by the authorities and the aim that they
sought to realise through these measures, in the sense that the measures were
reasonably capable of producing the desired result.202 It can hardly be said that any
hostility that exists towards the Armenian minority in Turkey is the product of the
applicant’s statements in Switzerland,203 or that the applicant’s criminal conviction
in Switzerland protected that minority’s rights in any real way or made it feel safer.
There is moreover no evidence that the applicant’s statements have in themselves
provoked hatred towards the Armenians in Turkey, or that he has on other occasions
attempted to instil hatred against Armenians there. As already noted, the two
newspaper articles to which the third party Turkish Human Rights Association,
Truth Justice Memory Centre and the International Institute for Genocide and
Human Rights Studies referred to back its assertion that the applicant had done so
simply do not appear to support it. The other materials on which the third party
sought to rely were taken from the so-called Ergenekon proceedings and, as already
explained, cannot be taken into account.
While the hostility of some ultranationalist circles in Turkey towards the
Armenians in that country cannot be denied, in particular in view of the
assassination of the Turkish-Armenian writer and journalist Hrant Dink in January
2007, possibly on account of his views about the events of 1915 and the following
years,204 this can hardly be regarded as a result of the applicant’s statements in
Switzerland.
There is no reason to take into account other domestic contexts, such as the
French one, as suggested by the third party CCAF. It is true that France is home
199

See [41]–[46] above.
Contrast, mutatis mutandis, Vona (35943/10) 9 July 2013 at [71].
201
See [186] and [188] above.
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See, mutatis mutandis, Weber v Switzerland (1990) 12 E.H.R.R. 508 at [51], and Observer v United Kingdom
(1992) 14 E.H.R.R. 153 at [68].
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See, mutatis mutandis, Incal (2000) 29 E.H.R.R. 449 at [58].
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See Dink (2668/07, 6102/08, 30079/08, 7072/09 and 7124/09) 14 September 2010 at [66] in fine.
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to the third-largest community in the Armenian diaspora, and that the events of
1915 and the following years have been topical issues there for years.205 But there
is no evidence that the applicant’s statements had a direct effect in that country,
or that the Swiss authorities had that context in mind when acting against him.
The time factor
In Lehideux and Isorni,206 the Court said that while controversial remarks about
traumatic historical events were always likely to reopen the controversy and bring
back memories of past sufferings, a lapse of time of some 40 years made it
inappropriate to deal with them with the same severity as 10 or 20 years previously.
The Court has taken up that line of reasoning in other cases as well.207
250
In the present case, the lapse of time between the applicant’s statements and the
tragic events to which he was referring was considerably longer, about ninety years,
and at the time when he made the statements there were surely very few, if any,
survivors of these events. While in their submissions some of the third parties
emphasised that this was still a live issue for many Armenians, especially those in
the diaspora, the time element cannot be disregarded. Whereas events of relatively
recent vintage may be so traumatic as to warrant, for a period of time, an enhanced
degree of regulation of statements relating to them, the need for such regulation is
bound to recede with the passage of time.
249

—Extent to which the applicant’s statements affected the rights of the members
of the Armenian community
251
Having accepted that the “rights of others” sought to be protected by the
interference with the applicant’s right to freedom of expression are rights that enjoy
protection under art.8 of the Convention,208 the Court must now, for the purposes
of the balancing exercise, measure the extent to which the applicant’s statements
affected those rights.
252
The Court is aware of the immense importance attached by the Armenian
community to the question whether the tragic events of 1915 and the following
years are to be regarded as genocide, and of that community’s acute sensitivity to
any statements bearing on that point. However, it cannot accept that the applicant’s
statements at issue in this case were so wounding to the dignity of the Armenians
who suffered and perished in these events and to the dignity and identity of their
descendants as to require criminal law measures in Switzerland. As already noted,
the sting of the applicant’s statements was not directed towards those persons but
towards the “imperialists” whom he regarded as responsible for the atrocities. The
parts of his statements that could in some way be seen as offensive for the
Armenians were those in which he referred to them as “instruments” of the
“imperialist powers” and accused them of “carr[ying] out massacres of the Turks
and Muslims”. However, as can be seen from the overall tenor of the applicant’s
remarks, he did not draw from this the conclusion that they had deserved to be
subjected to atrocities or annihilation; he rather accused the “imperialists” of stirring
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See [93] and [94] above.
Lehideux (2000) 30 E.H.R.R. 665 at [55].
207
See Editions Plon v France (2006) 42 E.H.R.R. 36 at [53]; Monnat (2010) 51 E.H.R.R. 34 at [64]; Vajnai v
Hungary (2010) 50 E.H.R.R. 44 at [49]; Orban (20985/05) 15 January 2009 at [52]; and Smolorz v Poland (17446/07)
16 October 2012 at [38]; and also, mutatis mutandis, Hachette Filipacchi Associés v France (2009) 49 E.H.R.R. 23
at [47].
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See [227] above.
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up violence between Turks and Armenians.209 This, coupled with the amount of
time that had elapsed since the events to which the applicant was referring, leads
the Court to the conclusion that his statements cannot be seen as having the
significantly upsetting effect sought to be attributed to them.210
253
Nor is the Court persuaded that the applicant’s statements—in which he denied
that the events of 1915 and the following years could be classified as genocide but
did not dispute the reality of the massacres and mass deportations—could have a
severe impact on the Armenians’ identity as a group. The Court has already held,
albeit in different circumstances, that statements that contest, even in virulent terms,
the significance of historical events that carry a special sensitivity for a country
and touch on its national identity cannot in themselves be regarded as seriously
affecting their addressees.211 It has come to the same conclusion with respect to
statements contesting the very identity of a national group.212 The Court would not
exclude that there might exist circumstances in which, in view of the particular
context, statements relating to traumatic historical events could result in significant
damage for the dignity of groups affected by such events: for instance, if they are
particularly virulent and disseminated in a form that is impossible to ignore. The
Court notes in this connection that in Vejdeland,213 where virulently homophobic
leaflets had been left in students’ lockers at an upper secondary school, in finding
no breach of art.10 of the Convention it attached particular significance to the fact
that the leaflets had been imposed on persons who were “at an impressionable and
sensitive age” and who had no possibility not to accept them. But it cannot be said
that there were such circumstances in the present case. The only cases in which
the former Commission and the Court have accepted the opposite without specific
evidence were those relating to Holocaust denial. But, as already noted, this can
be regarded as stemming from the very particular context in which those cases
unfolded, which has caused the former Commission and the Court to accept that
Holocaust denial, even if dressed up as impartial historical research, must invariably
be seen as connoting an antidemocratic ideology and anti-Semitism,214 and must
thus, at this stage, be regarded as particularly upsetting for the persons concerned.
254
Lastly, the Court notes that the applicant’s statements were made at three public
events. Their impact was thus bound to be rather limited.215
—The existence or lack of consensus among the High Contracting Parties
255
The comparative law data available to the Court shows that in the past few years
there have been fluctuating developments in this domain in the legal systems of
the High Contracting Parties. In some—France and Spain—these have been
influenced by constitutional case-law.216 In others, the impetus behind the
developments was the EU Framework Decision 2008/913/JHA.217
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See [13] and [16] above.
See, mutatis mutandis, Vajnai (2010) 50 E.H.R.R. 44 at [57]; Orban (20985/05) 15 January 2009 at [52], Putistin
(16882/03) 21 November 2013 at [38], and Jelševar (47318/07) 11 March 2014 at [39], as well as Mizzi v Malta
(17320/10) 22 November 2011 at [39].
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See Stankov and United Macedonian Organisation Ilinden (29221/95 and 29225/95) 2 October 2001 at [104]–[107].
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See Association of Citizens Radko (2009) 49 E.H.R.R. 21 at [70]–[75]
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Vejdeland (2014) 58 E.H.R.R. 15 at [8], [56] and [57].
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See [234] and [243] above.
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See, mutatis mutandis, Féret (15615/07) 16 July 2009 at [44]–[45], and contrast Féret (15615/07) 16 July 2009
at [76], where the Court attached particular significance to the fact that the statements at issue, consisting of stereotyped
formulas vilifying a sector of the population, had been made on leaflets distributed in the course of an electoral
campaign, thus reaching the entire population of the country.
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See [82]–[90] above.
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The available data thus reveals a spectrum of national positions. Some High
Contracting Parties—such as Denmark, Finland, Spain (since the 2007 judgment
of its Constitutional Court), Sweden and the United Kingdom—do not criminalise
the denial of historical events. Others—such as Austria, Belgium, France, Germany,
the Netherlands and Romania—only criminalise, by using different methods, the
denial of the Holocaust and Nazi crimes. A third group—such as the Czech Republic
and Poland—criminalise the denial of Nazi and communist crimes. A fourth
group—such as Andorra, Cyprus, Hungary, Latvia, Liechtenstein, Lithuania,
Luxembourg, the former Yugoslav Republic of Macedonia, Malta, Slovakia,
Slovenia and Switzerland—criminalise the denial of any genocide.218 At the EU
level, the applicable provisions have a wide scope but at the same time link the
requirement to criminalise genocide denial to the need for it to be capable of
producing tangible negative consequences.219
257
The Swiss Government and some of the third parties expressed doubts about
the significance of the comparative perspective, emphasising the different national
contexts and perceptions of the need to legislate in this area. The Court
acknowledges this diversity. It is nevertheless clear that, with its criminalisation
of the denial of any genocide, without the requirement that it be carried out in a
manner likely to incite to violence or hatred, Switzerland stands at one end of the
comparative spectrum. In these circumstances, and given that in the present case
there are other factors which have a significant bearing on the breadth of the
applicable margin of appreciation,220 the comparative law position cannot play a
weighty part in the Court’s conclusion with regard to this issue.
—Could the interference be regarded as required under Switzerland’s
international law obligations?
258
The next point to be determined is whether, as argued by some of the third
parties, the interference was justified because it was required under Switzerland’s
international law obligations.221 The principles that govern the examination of a
putative conflict between the obligations that a High Contracting Party has under
the Convention and its other international law obligations were set out in detail in
Nada v Switzerland222; there is no need to repeat them here, except to emphasise
that apparent contradictions should, as far as possible, be avoided by construing
the simultaneously applicable provisions in a way that coordinates their effects
and avoids opposition between them.
259
In this case, the Court, having established that the applicant’s statements could
not be seen as form of incitement to hatred or discrimination, must only determine
whether Switzerland was required under its international law obligations to
criminalise genocide denial as such. It is not persuaded that this was the case.
260
In particular, it does not appear that this was made necessary by Switzerland’s
accession to the CERD. It is true that art.261bis of the Swiss Criminal Code was
218

See [99] above.
See [85] above.
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See [241]–[254] above and [274]–[278] below.
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See, mutatis mutandis, Jersild v Denmark (1995) 19 E.H.R.R. 1 at [28], [30] and [31]in fine, with regard to an
interference said to be required under art.4 of the CERD; Al-Adsani v United Kingdom (2002) 34 E.H.R.R. 11 at [56],
[57]and [60]–[66]; Cudak v Lithuania (2010) 51 E.H.R.R. 15 at [57] and [63]–[67]; and Jones v United Kingdom
(2014) 59 E.H.R.R. 1 at [189], [196]–[198] and [201]–[215], with regard to denial of access to court required under
the international law relating to foreign state immunities; and Bosphorus Hava Yolları Turizm ve Ticaret Anonim
Şirketi v Ireland (2006) 42 E.H.R.R. 1 at [149]–[151], with regard to obligations flowing from a state’s membership
in the European Union.
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Nada v Switzerland (2013) 56 E.H.R.R. 18 at [168]–[172].
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enacted in connection with that accession.223 However, that Article outlaws many
acts apart from genocide denial, and there is no indication that the second clause
of its para.4—the one dealing with genocide denial and serving as a basis for the
applicant’s conviction—was specifically required under the CERD. Suffice it to
note in this connection that the Vaud Cantonal Court said, in para.2(b) in fine of
its judgment, that art.261bis(4) had gone beyond Switzerland’s obligations under
the CERD.224 The same view was taken in the Switzerland’s initial report to the
UN Committee on the Elimination of Racial Discrimination.225
A perusal of the text of art.4 of the CERD shows that it does not directly or in
terms give expression to a requirement that genocide denial be criminalised as
such. It merely says that the States Parties to it undertake to criminalise “all
dissemination of ideas based on racial superiority or hatred, incitement to racial
discrimination, as well as all acts of violence or incitement to such acts against any
race or group of persons of another colour or ethnic origin”, and this—as noted by
the Swiss Government at the time when it considered whether Switzerland should
accede to the CERD226—with “due regard to … the rights expressly set forth in
[A]rticle 5 of [the CERD]”, which include “[t]he right to freedom of opinion and
expression”.227 Moreover, when acceding to the CERD, Switzerland, acting in line
with the recommendation made in Resolution 68(30) of the Committee of Ministers
of the Council of Europe,228 reserved the right to take “due account of freedom of
opinion” when adopting the legislative measures necessary for the implementation
of its art.4.229 The international body that monitors the CERD’s implementation,
the UN Committee on the Elimination of Racial Discrimination, recommended
that “public denials or attempts to justify crimes of genocide and crimes against
humanity … be declared as offences punishable by law, provided that they clearly
constitute incitement to racial violence or hatred”, but at the same time underlined
that “‘the expression of opinions about historical facts’ should not be prohibited
or punished”.230
The Court is not persuaded that Switzerland was required to criminalise genocide
denial as such under its other international law obligations either.
The only treaty provision that directly calls for such criminalisation is art.6(1)
of the Additional Protocol to the Convention on Cybercrime, which Switzerland
has signed but not ratified, and which is not in force in respect of it.231
Article III(c) of the Genocide Convention requires States Parties to make
punishable the “[d]irect and public incitement to commit genocide”. However, the
ICTR’s case-law on this point shows that while the distinction may, depending on
the context, not be watertight, there is nonetheless a considerable difference between
direct incitement to genocide and “hate speech”.232 Nor does it appear that the
obligation under art.I of the Genocide Convention to prevent genocide has been
interpreted as extending, without qualification, to criminalising “hate speech”. In
223
See [33]–[37] above and the explanations in this respect contained in Point 3.2 of the Swiss Federal Court’s
judgment, cited in [26] above.
224
See [24] above.
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See [64] above.
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any event, it was already established that the applicant’s statements could not be
regarded as amounting to an incitement to hatred or discrimination. It cannot
therefore be concluded that Switzerland had an obligation to criminalise them
under these provisions.
265
Article 20(2) of the ICCPR, which has been in force in respect of Switzerland
since 1992, does not in terms and unambiguously call for the criminalisation of
genocide denial as such. It requires the prohibition of “[a]ny advocacy of national,
racial or religious hatred that constitutes incitement to discrimination, hostility or
violence”.233 In 2011 the international body that monitors the ICCPR’s
implementation, the UN Human Rights Committee, expressed the views that “[l]aws
that penali[s]e the expression of opinions about historical facts are incompatible
with the obligations that the Covenant imposes on States [P]arties in relation to
the respect for freedom of opinion and expression”, that the ICCPR “does not
permit general prohibition of expressions of an erroneous opinion or an incorrect
interpretation of past events”, that “[r]estrictions on the right of freedom of opinion
should never be imposed and, with regard to freedom of expression, they should
not go beyond what is permitted in paragraph 3 [of Article 19] or required under
[A]rticle 20”, and that “a limitation that is justified on the basis of [A]rticle 20
must also comply with [A]rticle 19 [§] 3”.234
266
Nor does it appear that there existed a customary international law rule requiring
Switzerland to criminalise genocide denial. State practice, as can be seen from
[87]–[97] above, is far from generalised and consistent.235Article 6(1) of the
above-mentioned Additional Protocol to the Convention on Cybercrime is only
applicable to genocide denial committed “through a computer system” and relating
to a genocide “recognised as such by [a] final and binding decision” of a competent
“international court”236; the explanatory report to the Protocol says that this refers
to “other international courts set up since 1945 by relevant international legal
instruments”, such as the ICTY, the ICTR and the ICC.237 Moreover, the second
paragraph of that article allows the States Parties to the Protocol to reserve the
right not to apply, in whole or in part, its first paragraph.238 The Protocol has to
date only been ratified by 24 out of the 47 Member States of the Council of Europe,
and three of those have availed themselves of the possibility not to apply art.6(1).239
It can thus hardly be regarded as enunciating a rule which has attained the status
of customary international law.240 The same goes for the rules laid down in
EU Framework Decision 2008/913/JHA, which has thus far not been fully
implemented by a number of Member States of the European Union.241
267
It is also noteworthy that most international bodies which have dealt with the
point—the UN Human Rights Committee, the UN Committee on the Elimination
of Racial Discrimination, the UN Special Rapporteur on the promotion and
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July 2010, where it was found that the rule against the use of mustard gas as a weapon of war in an international
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protection of the right to freedom of opinion and expression, and the UN
Independent Expert on the promotion of a democratic and equitable international
order—have made inconclusive pronouncements and recommendations in this
regard.242 The ECRI appears to be the only such body that has unequivocally called
for the criminalisation of genocide denial: it recommended that the law should
penalise, if committed intentionally, “the public denial, trivialisation, justification
or condoning, with a racist aim, of crimes of genocide, crimes against humanity
or war crimes”.243 This was, as clear from its title, a policy recommendation which,
however important, is not binding international law.
268
In sum, there were no international treaties in force with respect to Switzerland
that required in clear and explicit language the imposition of criminal penalties on
genocide denial as such. Nor does it appear that it was compelled to do so under
customary international law. It cannot therefore be said that the interference with
the applicant’s right to freedom of expression was required under, and could hence
be justified by, Switzerland’s international law obligations.244
—Method employed by the Swiss courts to justify the applicant’s conviction
269
The Court does not consider that it has to review in detail the way in which the
Swiss courts arrived at the conclusion that the events of 1915 and the following
years had constituted “a genocide” within the meaning of art.261bis(4) of the Swiss
Criminal Code. As already noted, this is a point concerning the interpretation and
application of Swiss law.
270
However, the Court is empowered to review the effect that the Swiss courts’
rulings on this point had on the applicant’s rights under the Convention.
271
It notes in this connection that in concluding that the events of 1915 and the
following years had constituted “a genocide”, the Lausanne District Police Court
did not analyse the point by reference to the rules of Swiss or international law
that define that term, such as art.264 of the Swiss Criminal Code, art.II of the
Genocide Convention and art.6 of the Rome Statute.245 It merely referred to a
number of acts of official recognition by Swiss, foreign and international bodies,
expert reports, legal treatises and textbooks.246 For its part, the Vaud Cantonal Court
cited the legal provisions which define genocide but found, in Points 2(c) in fine
and (d) of its judgment, that the view of the Swiss Parliament on whether the events
of 1915 and the following years had constituted one was conclusive.247 The Swiss
Federal Court overturned this ruling in Point 3.4 of its judgment, endorsing, in
Point 4, the approach taken by the Lausanne District Police Court, and holding
that the applicant’s arguments relating to the appropriateness of classifying the
events as a genocide within the meaning of art.264 of the Swiss Criminal Code
were irrelevant.248 As result, it remained unclear whether the applicant was penalised
for disagreeing with the legal qualification ascribed to the events of 1915 and the
following years or with the prevailing views in Swiss society on this point. In the
latter case, the applicant’s conviction must be seen as inimical to the possibility,
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in a “democratic society”, to express opinions that diverge from those the authorities
or any sector of the population.
—Severity of the interference
In two recent cases under art.10 of the Convention, the Court upheld the
proportionality of interferences which consisted in regulatory schemes limiting the
technical means through which freedom of expression may be exercised in the
public sphere.249 By contrast, the form of interference at issue in this case—a
criminal conviction that could even result in a term of imprisonment—was much
more serious in terms of its consequences for the applicant, and calls for stricter
scrutiny.
273
In Lehideux and Isorni,250 the Court noted, as it has done in many other cases
under art.10 of the Convention, that a criminal conviction was a serious sanction,
having regard to the existence of other means of intervention and rebuttal,
particularly through civil remedies. The same applies here: what matters is not so
much the severity of the applicant’s sentence but the very fact that he was criminally
convicted, which is one of the most serious forms of interference with the right to
freedom of expression.
272

—Balancing the applicant’s right to freedom of expression against the
Armenians’ right to respect for their private life
274
The Court must now, taking into account all of the above factors, determine
whether the Swiss authorities struck a proper balance between the applicant’s right
to freedom of expression and the Armenians’ right to the protection of their dignity.
As noted in [198] and [199] above, the High Contracting Parties are afforded a
margin of appreciation in that respect, but only if their authorities have undertaken
the balancing exercise in conformity with the criteria laid down in the Court’s
case-law and have duly considered the importance and scope of the rights at stake.
275
When proposing the enactment of what would later become art.261bis(4) of the
Criminal Code, the Swiss Government referred to the potential conflict between,
on the one hand, the imposition of criminal penalties for the conduct outlawed
under the intended provision and, on the other, the rights to freedom of opinion
and association guaranteed under the Swiss Constitution of 1874, then in force,
explaining that the two needed to be balanced in individual situations in such a
way that only truly blameworthy cases would result in penalties.251 These concerns
demonstrated that in applying that provision in individual cases the Swiss courts
needed carefully to weigh the countervailing interests. Indeed, an interference with
the right to freedom of expression that takes the form of a criminal conviction
inevitably requires detailed judicial assessment of the specific conduct sought to
be punished. In this type of case, it is normally not sufficient that the interference
was imposed because its subject-matter fell within a particular category or was
caught by a legal rule formulated in general terms; what is rather required is that
it was necessary in the specific circumstances.252
276
However, a perusal of the reasons for Swiss courts’ judgments in the applicant’s
case does not show that they paid any particular heed to this balance.
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The Vaud cantonal courts did not even mention, let alone discuss at any length,
the effect of the conviction on the applicant’s rights under art.10 of the Convention
or its domestic-law equivalent, arts 16 and 36 of the 1999 Constitution of the Swiss
Confederation.253
For its part, the Swiss Federal Court was content to say, in Point 5.1 of its
judgment,254 that by s.106(2) of the Federal Court Act 2005255 it was not required
to consider whether the lower courts had breached the applicant’s rights under the
Swiss Constitution or the Convention as the applicant had not pleaded the point in
sufficient detail. This is hard to reconcile with Point 6 of that judgment, in which
that court found that the applicant had relied on his right to freedom of expression
under art.10 of the Convention, and proceeded to examine whether his conviction
had been compatible with that Article. However, in discussing that point it only
analysed the conviction’s foreseeability and aim: to protect the rights of the
Armenians. It said nothing about the conviction’s necessity in a democratic society,
and did not engage in any discussion of the various factors that bear on that point.
In view of this, the Court finds that it must carry out that balancing exercise
itself.
Taking into account all the elements analysed above—that the applicant’s
statements bore on a matter of public interest and did not amount to a call for hatred
or intolerance, that the context in which they were made was not marked by
heightened tensions or special historical overtones in Switzerland, that the
statements cannot be regarded as affecting the dignity of the members of the
Armenian community to the point of requiring a criminal law response in
Switzerland, that there is no international law obligation for Switzerland to
criminalise such statements, that the Swiss courts appear to have censured the
applicant for voicing an opinion that diverged from the established ones in
Switzerland, and that the interference took the serious form of a criminal
conviction—the Court concludes that it was not necessary, in a democratic society,
to subject the applicant to a criminal penalty in order to protect the rights of the
Armenian community at stake in the present case.
There has therefore been a breach of art.10 of the Convention.
It also follows that there are no grounds to apply art.17 of the Convention.256
IV. Alleged violation of art.7 of the Convention

283

The applicant complained that the wording of art.261bis(4) of the Swiss Criminal
Code was too vague. He relied on art.7(1) of the Convention, which provides, in
so far as relevant:
“No one shall be held guilty of any criminal offence on account of any act or
omission which did not constitute a criminal offence under national or
international law at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time the criminal
offence was committed. …”
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The Chamber found that the complaint under art.7 of the Convention did not
raise any separate issue from those examined by it in connection with the complaint
under art.10. There was therefore no need to examine separately its admissibility
or merits.
The applicant argued that this ruling was erroneous. While he did benefit from
the protection of art.10 of the Convention, a separate finding under art.7 that
genocide denial did not amount to a criminal offence would be of great significance
as a matter of principle.
With regard to the merits of the complaint, the applicant noted that a previous
case concerning statements similar to his had resulted in an acquittal. Bearing in
mind that the Swiss Council of States had not come to an agreement on whether
the events of 1915 and the following years had constituted genocide, and that there
did not exist a decision by a competent court finding that these events had amounted
to one, the applicant, with his legally-oriented mind, could not have predicted that
denying that this was the case would be an offence under Swiss law and that he
could be convicted of such acts.
The Swiss Government agreed with the Chamber’s ruling on this point, and
referred to their submissions regarding the lawfulness of the interference with the
applicant’s right to freedom of expression.
None of the third parties made submissions on this point.
The Court finds that the complaint under art.7 of the Convention amounts to a
re-statement of the claim under art.10 that the law serving as basis of the applicant’s
conviction was not sufficiently foreseeable, with which it dealt at length.257 It does
not therefore require separate examination.
V. Application of art.41 of the Convention

290

Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the
Protocols thereto, and if the internal law of the High Contracting Party
concerned allows only partial reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured party.”
A. Damage

291

In the Chamber proceedings, the applicant claimed €20,000 in respect of
pecuniary damage, without specifying the nature of the damage. He also sought
€100,000 in respect of non-pecuniary damage. The Swiss Government argued that
the applicant had not proved that he had sustained any pecuniary damage,
particularly as he had not showed that he had paid the fine of 3,000 Swiss francs
(CHF) or the sum of CHF 1,000 that he had been ordered to pay to the
Switzerland–Armenia Association. As regards non-pecuniary damage, the Swiss
Government submitted that the finding of a breach of art.10 would in itself constitute
just satisfaction.
292
The Chamber held that the claim in respect of pecuniary damage had not been
sufficiently substantiated and that the finding of a violation of art.10 of the
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Convention was sufficient to remedy any non-pecuniary harm that the applicant’s
conviction could have caused him.
293
Before the Grand Chamber, the applicant reiterated the claims that he had made
in the Chamber proceedings.
294
The Swiss Government referred to the arguments that they had put forward in
the Chamber proceedings and invited the Grand Chamber to uphold the Chamber’s
ruling on this point.
295
The Grand Chamber fully agrees with the Chamber’s assessment. Accordingly,
it finds that the applicant’s claim in respect of pecuniary damage must be rejected
in full and that the finding of a breach of art.10 of the Convention constitutes
sufficient just satisfaction for any non-pecuniary damage suffered by the applicant.
B. Costs and expenses
296

297

298

299

300

In the Chamber proceedings, the applicant sought reimbursement of €20,000
allegedly incurred in travel expenses by himself, his lawyer and his experts. The
Swiss Government contended that no award was to be made to the applicant under
this head, since his claim was not sufficiently substantiated. In the alternative, they
argued that a sum of CHF 9,000 would cover all costs and expenses for the
proceedings before the domestic courts and the Court.
The Chamber, having regard to the documents in its possession and the Court’s
well-established case-law on this point, found that the applicant’s claim was not
sufficiently substantiated and dismissed it.
Before the Grand Chamber, the applicant reiterated his initial claim and sought
an additional €15,000 in respect of counsel’s fees and transportation and
accommodation costs allegedly incurred in connection with the hearing before the
Grand Chamber.
The Swiss Government referred to the arguments that they had put forward in
the Chamber proceedings and invited the Grand Chamber to uphold the Chamber’s
ruling on this point. They went on to note that the applicant had not submitted any
documents in support of his claim for costs and expenses for the Grand Chamber
proceedings, and invited the Grand Chamber to reject it.
The Grand Chamber fully agrees with the Chamber’s ruling in respect of the
claim for costs and expenses in the Chamber proceedings. It further notes that the
applicant has neither provided a proper breakdown of his claim for costs and
expenses in respect of the Grand Chamber proceedings nor submitted any documents
in support of this claim. Having regard to the terms of r.60(2) of the Rules of Court
and para.21 of the Practice Direction on Just Satisfaction Claims, and noting that
under the Court’s case-law an applicant is entitled to the reimbursement of costs
and expenses only in so far as it has been shown that these were actually and
necessarily incurred,258 the Grand Chamber rejects these claims in full.
For these reasons, THE COURT:
1. Joins, by 14 votes to three, the question whether art.17 of the Convention is
to be applied to the merits of the complaint under art.10 of the Convention.
2. Holds, by 10 votes to seven, that there has been a violation of art.10 of the
Convention.
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3. Holds, by 13 votes to four, that there are no grounds to apply art.17 of the
Convention.
4. Holds, by 16 votes to one, that there is no need to examine separately the
admissibility or merits of the complaint under art.7 of the Convention.
5. Holds, by 12 votes to five, that the finding of a violation of art.10 of the
Convention constitutes in itself sufficient just satisfaction for any non-pecuniary
damage suffered by the applicant.
6. Dismisses, unanimously, the remainder of the applicant’s claim for just
satisfaction.
Partly concurring and partly dissenting opinion of Judge Nußberger259
I. Debates on history as part of freedom of expression
OI-1

Assessing, evaluating and commenting on historical events are prerequisites for
living peacefully together in society, being conscious of what has happened in the
past and assuming responsibility where necessary. There is not one historical truth
that could remain permanently immutable. On the contrary, new research and new
discoveries of documents and evidence may shed new light on what has been
deemed to be an uncontested view. Therefore, debate and discussion about history
is an essential part of freedom of expression and should in principle never be
curtailed in a democratic society, especially not by defining taboos on what events
have to be excluded from free assessment in public debate or by establishing certain
“official views” that must not be contested.
OI-2
Nevertheless, limits may be necessary if debate on history degenerates into the
incitement of hatred against a specific group and is used exclusively in order to
attack the dignity of others and to violate their most intimate feelings. The most
famous example is Holocaust denial, which has been made a criminal offence in
several jurisdictions.260 Such measures have been generally accepted in the Court’s
case-law.261
OI-3
Seen against this background the finding of a violation in the present case raises
important questions about the consistency of the Court’s case-law. Why should
criminal sanctions for denial of the characterisation of the massacres of Armenians
in Turkey in 1915 as “genocide” constitute a violation of freedom of expression,
whereas criminal sanctions for Holocaust denial have been deemed compatible
with the Convention?
II. Points of dissent with the majority’s approach
OI-4

I have voted in favour of finding a violation in this case. But concerning the
crucial question of the distinction between Holocaust denial and denial of the
genocide of the Armenian people in 1915, I can accept neither the answer given
by the majority of the Chamber262 nor the answer given by the majority of the Grand
Chamber.263
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I do not agree that there has been a substantive violation of freedom of expression
in the present case. In my view there has only been a procedural violation, which
is due to the lack of legal certainty and the lack of balancing of the rights involved.264
The conflict between the applicant’s freedom to doubt the veracity of what is
considered to be the “historical truth” and the protection of the Armenians’ sense
of their historical identity and their feelings should have been resolved in a clear
and foreseeable way by the Swiss legislation. Article 261bis(4) of the Swiss
Criminal Code, however, fails to do so. And the Swiss courts were unable to make
up for this deficiency.
III. Distinction between the Court’s case-law on Holocaust denial and the present
case

OI-6

The Chamber and the Grand Chamber relied on different arguments in order to
distinguish the present case from cases involving Holocaust denial. The Chamber
expressed doubts as to the existence of a “general consensus” on the question
whether the events that took place during 1915 and subsequent years in Turkey
could be characterised as “genocide” of the Armenian people. On this basis it drew
a distinction between the criminal sanctions imposed on account of the applicant’s
speeches and cases concerning denial of crimes relating to the Holocaust.265
Although the Chamber stated that it was not its task to evaluate historical events,266
its reasoning seems to be based on the assumption of a different degree of certainty
about what happened in Turkey in 1915 and in Germany during the Nazi regime.
This approach might be (mis-)understood as an assessment of the validity of
knowledge about historical facts.
OI-7
The majority of the Grand Chamber distance themselves from this approach and
argue that “the justification for making [Holocaust denial] a criminal offence lies
not so much in that it is a clearly established fact …”.267 Instead, they see the context
as the relevant element, referring to geographical and historical factors,268 as well
as to the time factor.269 According to this view, the states where the prohibition of
Holocaust denial has been deemed compatible with the Convention are those which
have “experienced the Nazi horrors, and which may be regarded as having a special
moral responsibility to distance themselves from the mass atrocities that they have
perpetrated or abetted …”.270 The majority are unable to find such a link of
responsibility between Switzerland and the events that took place in the Ottoman
Empire.271 Furthermore, the majority refer to the time factor and argue that the lapse
of time between the commission of atrocities and the resurgence of a controversial
debate attenuates the effects of critical statements.
OI-8
I cannot agree with this approach. For me it is not only “laudable, and consonant
with the spirit of universal protection of human rights, … to seek to vindicate the
rights of victims of mass atrocities regardless of the place where they took place”,272
264
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but this is wholly sufficient to justify legislation of this kind. It is a “choice of
society”273 which the Court has to accept. Legislation expressing solidarity with
victims of genocide and crimes against humanity must be possible everywhere,
even if there are no direct links to the events or the victims, even if a long period
of time has elapsed, and even if the legislation is not directly aimed at preventing
conflicts. Each society must be free to settle the conflict between free and
unrestricted debate on historical events and the personality rights of victims and
their descendants in accordance with its vision of historical justice in the case of
what is alleged to be a genocide.
OI-9
The choice of society, however, has to be based on a transparent and open
democratic debate in society and has to be laid down in law in such a way as to
make it clearly foreseeable what statements are allowed and what statements are
not only taboo, but attract criminal sanctions. Doubts about criminal responsibility
may suffocate historical debate from the very outset, and may cause historians not
to touch upon a certain subject any more. The legislation on Holocaust denial in
Germany, Austria, and Belgium which the Court has assessed so far274 has been
unequivocal in this context. All the relevant laws directly refer to the “National
Socialist regime”.275 In France the legislation refers to denial of crimes against
humanity, as defined in art.6 of the Charter of the International Military Tribunal,
annexed to the London Agreement of 8 August 1945,276 thus likewise making it
clear which historical events are meant.
IV. Procedural violation of art.10 of the Convention
OI-10

Contrary to the situations referred to above, the legislative process in Switzerland
was not focused on the “Armenian question”. Instead, it took the form of a general
debate on prohibiting denial of genocide and crimes against humanity, in which
this aspect was only mentioned as an example.277 Neither was the example of the
Armenian genocide taken up in the text of art.261bis(4) of the Swiss Criminal
Code.
OI-11
The criminal provision of art.261bis(4) is worded in such a way that it is unclear
whether the courts applying the provision have to decide themselves on the
characterisation of a historical event as “genocide” and, if so, on what basis. This
insurmountable difficulty is amply illustrated by the decisions of the Swiss courts.
While international law and Swiss national law provide a clear definition of
“genocide”278 on which the courts can rely, they struggle to determine which
methodology to use in order to reach a decision on the legal characterisation of an
event dating so far back in history (reference to scientific literature, reference to
political statements by state bodies and international institutions, and so on).279
They are confronted with the problem that there is neither a judgment of an
international court nor unanimity in the debate at national and international level,
be it among academics or politicians. Thus, the Swiss Federal Court cannot but
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refer to what it calls “enough of a general consensus, especially among historians”.280
Can that be sufficient for a criminal conviction for an opinion which doubts the
characterisation of “genocide”?
OI-12
In my view this illustrates that the Swiss legislature has failed to balance the
rights protected under art.8 and those protected under art.10 as far as the debate
on the events in Turkey in 1915 is concerned. In such a sensitive area it cannot be
sufficient to legislate on the conflicting rights in the abstract without reference to
the specific historical case. This is the relevant difference between the present case
and the cases involving Holocaust denial, where the limits of historical debate were
clearly defined on the basis of national legislation and where the courts could
therefore take the legal characterisation of the Holocaust as “genocide” as the
starting-point for their assessment of criminal responsibility. Leaving substantial
doubts in such an important debate endangers freedom of expression more than is
necessary in a democratic society.
OI-13
Therefore I have voted in favour of finding a (procedural) violation of art.10 of
the Convention, and also in favour of carrying out a separate examination of the
case under art.7 of the Convention.
Joint dissenting opinion of Judges Spielmann, Casadevall, Berro, De Gaetano,
Sicilianos, Silvis and Kūris281
OII-1

We are unable to agree with the conclusion that there has been a violation of
art.10 of the Convention in the present case.
OII-2
First of all, we note the decidedly timid approach on the Court’s part in reiterating
the Chamber’s position that it is not required to determine whether the massacres
and deportations suffered by the Armenian people at the hands of the Ottoman
Empire can be characterised as genocide within the meaning of that term in
international law, but also that it has no authority to make legally binding
pronouncements, one way or the other, on this point.282 That the massacres and
deportations suffered by the Armenian people constituted genocide is self-evident.
The Armenian genocide is a clearly established historical fact.283 To deny it is to
deny the obvious. But that is not the question here. The case is not about the
historical truth, or the legal characterisation of the events of 1915. The real issue
at stake here is whether it is possible for a state, without overstepping its margin
of appreciation, to make it a criminal offence to insult the memory of a people that
has suffered genocide. In our view, this is indeed possible.
OII-3
That being so, we are unable to follow the majority’s approach as regards the
assessment of the applicant’s statements (I). The same applies to the impact of
geographical and historical factors (II), the implications of the time factor (III) and
of the lack of consensus (IV), the lack of an obligation to criminalise such statements
(V), and the assessment of the balancing exercise performed by the national
authorities (VI).
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I. Assessment of the applicant’s statements
OII-4

Our dissent mainly concerns the majority’s understanding of the applicant’s
statements.284 His particularly pernicious speech and its consequences have been
played down throughout the judgment. While the statements in issue do not
necessarily constitute speech falling within the scope of art.17 of the
Convention—although some of us are of the view that they do—such statements,
as we understand them, amount to a distortion of historical facts going well beyond
mere denial of the Armenian genocide in terms of its legal characterisation. The
statements in question contain an intent (animus) to insult a whole people. They
are a gross misrepresentation, being directed at Armenians as a group, attempting
to justify the actions of the Ottoman authorities by portraying them almost as acts
of self-defence, and containing racist overtones denigrating the memory of the
victims, as the Federal Court rightly found. To the extent that it sought to discredit
the “obvious”, the speech in question—as was unequivocally confirmed by the
applicant at the hearing—can even be said to constitute a call, if not for hatred and
violence, at least for intolerance towards Armenians. Far from being historical,
legal and political in nature, the applicant’s speech depicted the Armenians as the
aggressors of the Turkish people and described as an “international lie” the use of
the term “genocide” to refer to the atrocities committed against the Armenians.
Furthermore, the applicant claimed to be a follower of Talaat Pasha, one of the
protagonists in these events, who was described at the hearing as “the best friend
of the Armenians” (sic). These statements, in our view, overstep the limits of what
might be acceptable under art.10 of the Convention.
OII-5
In this way, the case concerns quite simply the limits of freedom of expression.
Applying in turn the various requirements of art.10 of the Convention, we have no
difficulty in finding that there was an interference and that it was lawful. In its
decision of 9 March 2007 the Lausanne District Police Court found that the applicant
had denied the Armenian genocide by justifying the massacres. The Federal Court,
in its judgment of 12 December 2007, dealt at length with the mens rea of the
offence (motives of racial discrimination—Points 5.1 and 5.2), concluding that the
findings of fact “provide sufficient evidence of the existence of motives which,
above and beyond nationalism, can only be viewed as racial, or ethnic,
discrimination”. The applicant was prosecuted under art.261bis of the Criminal
Code, a provision that does not in itself raise any issues in terms of its content and
its legitimacy in relation to the values safeguarded by the Convention. The courts
examined the facts and assessed the applicant’s statements. The applicant was
aware that making the offending statements rendered him liable to punishment
under art.261bis of the Code. This Article, moreover, pursues the legitimate aims
of protecting the rights of others and preventing disorder.
II. Impact of geographical and historical factors
OII-6

Beyond this aspect, we believe that the methodology applied by the majority is
problematic in places. This is especially true of the “geographical and historical
factors” discussed in detail in [242]–[248] of the judgment. Minimising the
significance of the applicant’s statements by seeking to limit their geographical
reach amounts to seriously watering down the universal, erga omnes scope of
284
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human rights—their quintessential defining factor today. As has been forcefully
asserted by the Institute of International Law, the obligation for states to ensure
the observance of human rights is an erga omnes obligation; “it is incumbent upon
every State in relation to the international community as a whole, and every State
has a legal interest in the protection of human rights” (Resolution on “The Protection
of Human Rights and the Principle of Non-intervention in Internal Affairs of
States”, Yearbook of the Institute of International Law (1989), Vol.II, p.341, art.1).
In a similar vein, the Declaration and Programme of Action adopted by the World
Conference on Human Rights in Vienna states that “the promotion and protection
of all human rights is a legitimate concern of the international community” (UN doc.
A/CONF/123, I, para.4, 1993).
OII-7
Clearly, this universalist approach contrasts with that adopted by the majority
in the present judgment. Drawing all the logical inferences from the geographically
restricted approach apparently adopted by the majority, one might come to the
view that denial in Europe of genocides perpetrated in other continents, such as
the Rwandan genocide or the genocide carried out by the Khmer Rouge regime in
Cambodia, would be protected by freedom of expression without any limits, or
with scarcely any. We do not believe that such a vision reflects the universal values
enshrined in the Convention.
III. Impact of the time factor
OII-8

Similar problems are raised, in our view, by the emphasis on the time factor.285
Are we to infer that in 20 or 30 years’ time, Holocaust denial itself might be
acceptable in terms of freedom of expression? How can this factor be squared with
the principle that statutory limitations are not applicable to war crimes and crimes
against humanity?
IV. Lack of consensus

OII-9

The lack of consensus on which the majority base their findings in [255]–[257]
could at the very most be seen as a further factor broadening the Swiss authorities’
margin of appreciation. At the risk of repeating ourselves, we consider that a
legislature is perfectly entitled to criminalise statements such as those made by the
applicant. The question of consensus, as a limit to the national authorities’ margin
of appreciation, would arise only if there were a consensus that criminalising such
conduct was explicitly forbidden. That is not the case, however.
V. Lack of an obligation to make a criminal offence

OII-10

With regard to the finding that there was no obligation on Switzerland to
criminalise the applicant’s statements,286 we confess to having serious doubts as to
the relevance of the reasoning. Can it not be maintained, on the contrary, that a
(regional) custom is gradually emerging through the practice of states, the EU
(Framework Decision 2008/913/JHA) or ECRI (Policy Recommendation No.7)?
We would also note that beyond Europe, the United Nations Committee on the
Elimination of Racial Discrimination has repeatedly recommended criminalising
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negationist discourse. Can all these developments be disregarded at a stroke by
examining the case in terms of an alleged conflict of obligations?
OII-11
Besides these developments, which point in the opposite direction to the approach
pursued by the majority, it should be noted that the Court of Cassation of the Canton
of Vaud emphasised in its judgment of 13 June 2007 that the particularity of Swiss
anti-racism legislation was that the national parliament had decided that, in the
case of genocide and other crimes against humanity in particular, the law should
go beyond the minimum standards set by the 1965 International Convention on
the Elimination of All Forms of Racial Discrimination. In our opinion, a legislature
is perfectly entitled to criminalise statements such as those made by the applicant.
The Swiss national parliament, following lengthy debates, took the view that
speeches such as those given by the applicant deserved to attract criminal penalties.
We consider that the need to criminalise such conduct in a democratic society is
a matter falling within the State’s margin of appreciation in the present case.
VI. Balancing of the rights at stake
OII-12

Lastly, as regards the balance struck between the different rights at stake,287 we
consider that the Federal Court did an excellent job, producing a measured, detailed
and reasoned judgment. It devoted Point 6 to freedom of expression as enshrined
in art.10 of the Convention, holding as follows:
“… the appellant is in essence seeking, by means of provocation, to have his
assertions confirmed by the Swiss judicial authorities, to the detriment of the
members of the Armenian community, for whom this question plays a central
role in their identity. The applicant’s conviction is thus intended to protect
the human dignity of members of the Armenian community, who identify
themselves through the memory of the 1915 genocide. Criminalisation of
genocide denial is, lastly, a means of preventing genocides for the purposes
of Article I of the Convention on the Prevention and Punishment of the Crime
of Genocide, opened for signature in New York on 9 December 1948 and
approved by the Federal Assembly on 9 March 2000 ….”

OII-13

There was therefore a proper balancing exercise in this case. Accordingly, there
is no justification for the conclusion in [280].
OII-14
In short, we are persuaded that there has been no violation of art.10 of the
Convention in the present case.
Additional dissenting opinion of Judge Silvis, joined by Judges Casadevall,
Berro and Kūris288
OIII-1

This additional dissenting opinion concerns mainly the majority’s vote in favour
of not applying art.17 of the Convention. As is stated in the joint dissenting opinion
on the finding of a violation under art.10 of the Convention, some of the judges
subscribing to that dissent would have preferred the application of art.17. I am
among those judges respectfully in disagreement with the majority on this issue.
OIII-2
It is true that, in relation to genocide denial and (other) forms of hate speech,
the Strasbourg approach to art.17 has not been uniform. In his essay in honour of
287
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Sir Nicolas Bratza, Judge Villiger grouped the existing cases into four categories,
with four different approaches.
The first of these consists of the direct application of art.17 so that the application
is there and then declared inadmissible. An illustration of this is the oft-cited
decision of the Commission in the case of Glimmerveen and Hagenbeek v
Netherlands.289 The applicants were proponents of strongly racist views, with a
political programme which the Commission considered contrary to the text and
spirit of the Convention, and which would contribute to the destruction of human
rights. By reason of art.17, the applicants could not claim the protection of art.10.
The same approach has been taken by the Court in certain cases, notably Norwood
v United Kingdom.290 Garaudy v France291 is another example of this approach,
where the analysis stops short with the finding that art.17 applies, and the complaint
under art.10 is rejected as inadmissible ratione materiae. This approach remains
current, as is shown by recent case-law.292 It is worth noting that the Kasymakhurov
and Saybatalov case can be seen as a response to the criticism that once art.17
enters the scene, it signals the absence of any proper legal analysis. The Court set
out its assessment of the applicants’ political views (those of the fundamentalist
group Hizb ut-Tahrir) in some detail, giving its reasons for withdrawing the
protection of arts 9, 10 and 11 through the application of art.17.
The second approach is a combined approach, which has been used in a series
of cases in which the applicant either engaged in Holocaust denial, and/or other
anti-Semitic speech, and/or the propagation of Nazi-type ideas.293 Here arts 10 and
17 are combined, in the sense that the case is subjected to the standard art.10(2)
analysis. At the “necessity” stage, art.17 is invoked, leading to the conclusion that
the application is manifestly ill-founded (without merit, but not outside the scope
of art.10).
These two approaches are not mutually exclusive, though, as the case of Molnar
v Romania294 shows. Pursuing the first approach outlined above, the Court stated
in that case that since the applicant’s actions were incompatible with democracy
and human rights, he could not rely on art.10. That was not its final word, however.
It completed its examination of the case on an “even assuming” basis: even
assuming that there had been an interference with the applicant’s freedom of
expression, this had been justified under the second paragraph of art.10.
The third group in this typology is made up of cases where art.17 might have
been applied, but was not, as is exemplified by the case of Leroy v France.295 The
applicant in that case had been convicted of condoning terrorism because of a
cartoon that he had drawn based on the terrorist attacks on the World Trade Center
and published two days later. Following his conviction for condoning terrorism,
he complained under art.10 of the Convention. The Court was not persuaded by
the Government’s argument that the case should be considered beyond the scope
of art.10—in essence, it distinguished it from the more typical art.17 cases already
referred to, where the hateful, injurious intent of the person had been unequivocal.
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I should add that the Court ultimately held that the interference with the applicant’s
freedom of expression had been justified, and the sanction applied proportionate.
Finally, and even if this approach might not be genuinely different, in certain
cases the Court’s approach has been to leave open the question of art.17 until it
has examined the merits of the case, and then to decide. This can be seen in the
case of Soulas v France296 and also Féret v Belgium.297 Both cases involved
restrictions on racist, Islamophobic speech that the Court ultimately held to be
justified. Having reached this conclusion, it added that the expressions in question
did not justify the application of art.17, almost as an afterthought. This may be
seen as somewhat putting the cart before the horse.
A characteristic aspect of the Strasbourg approaches to art.17 is that the Court
has kept its options open. There is more than one tool in the box, to be used as the
need is seen to arise in an individual case. I think it can also be said that the Court
has made rather sparing use of art.17. Outside of what are recognised as the most
egregious and odious forms of hate speech, the Court tends to find the answer to
complaints of restrictions on freedom of expression within the boundaries of art.10.
In the present case the Court has found that the question whether art.17 is to be
applied must be joined to the merits of the applicant’s complaint under art.10 of
the Convention, taking as the decisive point under art.17 whether the applicant’s
statements sought to stir up hatred or violence. To my mind racist speech and
genocide denial, combined with the intent to insult others or make others suffer,
may as such be characterised as an activity aimed at the destruction of any of the
rights and freedoms set forth in the Convention, within the meaning of art.17. This
was the position of the Court in Hizb ut-Tahrir v Germany.298 The Court has held,
in particular, that a “remark directed against the Convention’s underlying values”
is removed from the protection of art.10 by art.17.299 Thus, in Garaudy,300 which
concerned, in particular, the conviction for denial of crimes against humanity of
the author of a book that systematically denied such crimes perpetrated by the
Nazis against the Jewish community, the Court found the applicant’s art.10
complaint incompatible ratione materiae with the provisions of the Convention.
I consider that the intent to insult the memory of the victims of the Armenian
Genocide was manifest in this case and that the applicant’s statements as such were
directed against the Convention’s underlying values. However, the specific
procedural position of the Grand Chamber was that the art.10 complaint had already
been declared admissible by the Chamber. The application of art.17 could therefore
not have led to the inadmissibility of the art.10 complaint. In that context I would
have preferred an approach involving the application of art.17 on the merits, before
entering the domain of art.10. Only after having dealt with art.17 on the merits
should the Court in my view have adopted the subsidiary approach of applying
art.17 as a guiding principle for the interpretation of art.10 at the “necessity” stage
of art.10(2).
[Judge Silvis only:] Finally, having voted against finding a violation, I could
not agree that the finding of a violation would sufficiently compensate the applicant.
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Admittedly, this position is merely a matter of taste; of course I do agree with the
decision not to award the applicant any monetary compensation.
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In the case of Annen v. Germany,
The European Court of Human Rights (Fifth Section), sitting as a
Chamber composed of:
Boštjan M. Zupančič, President,
Angelika Nußberger,
Ganna Yudkivska,
Vincent A. De Gaetano,
André Potocki,
Helena Jäderblom,
Aleš Pejchal, judges,
and Claudia Westerdiek, Section Registrar,
Having deliberated in private on 13 October 2015,
Delivers the following judgment, which was adopted on that date:

PROCEDURE
1. The case originated in an application (no. 3690/10) against the
Federal Republic of Germany lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(“the Convention”) by a German national, Mr Klaus Günter Annen (“the
applicant”), on 18 January 2010.
2. The applicant was represented by Mr L. Lennartz, a lawyer practising
in Euskirchen. The German Government (“the Government”) were
represented by their Agents, Mrs K. Behr and Mr H.-J. Behrens, of the
Federal Ministry of Justice.
3. The applicant mainly alleged that his right to freedom of expression
had been violated.
4. On 25 March 2013 the application was communicated to the
Government.
5. Written submissions were received from the Alliance Defending
Freedom and Aktion Lebensrecht für Alle as well as from the European
Centre for Law and Justice, which had been granted leave by the President
to intervene as third parties (Article 36 § 2 of the Convention and Rule 44
§ 2).
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THE FACTS
I. THE CIRCUMSTANCES OF THE CASE
A. The proceedings at issue
6. The applicant was born in 1951 and lives in Weinheim.
7. On 18 and 19 July 2005 the applicant, who campaigns against
abortion, distributed leaflets in the immediate vicinity of the medical
practices of anesthetists Dr M. and Dr R., who run a day clinic.
Furthermore, the applicant deposited leaflets in all letterboxes in the vicinity
of the day clinic.
8. The front page of the leaflets contained the following text in bold
letters:
“In the day clinic Dr M./Dr R. [full names and address] unlawful abortions are
performed” (“In der Tagesklinik Dr.M./Dr.R. [...] werden rechtswidrige Abtreibungen
durchgeführt”)

9. Followed by an explanation set in smaller letters:
“which are, however, allowed by the German legislator and are not subject to
criminal liability. The attestation of counselling protects the “doctor” and the mother
from criminal responsibility, but not from their responsibility before God.” (“die aber
der deutsche Gesetzgeber erlaubt und nicht unter Strafe stellt. Der Beratungsschein
schützt „Arzt“ und Mutter vor Strafverfolgung, aber nicht vor der Verantwortung vor
Gott.“)

10. A box below contained the following text:
“According to international criminal law: murder is the intentional “bringing-todeath” of an innocent human being!” (“Sinngemӓβ aus den internationalen
Strafgesetzen: Mord ist das vorsӓtzliche “Zu-Tode-Bringen” eines unschuldigen
Menschen!”)

11. On the back of the folded leaflet, the applicant quoted the Federal
Constitutional Court’s leading judgment with regard to abortion (see
paragraph 28 below) as well as a statement by Christoph-Wilhelm
Hufeland, the personal physician of Goethe and Schiller, dealing with the
role of doctors in relation to voluntary euthanasia and abortion. He also
cited section 12 § 1 of the Law on Conflicts in Pregnancy (see paragraph 27
below) and asked readers to make use of their influence on those performing
and assisting in abortions.
Furthermore, the following text appeared on the back of the folded
leaflet:
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“The murder of human beings in Auschwitz was unlawful, but the morally degraded
NS-State allowed the murder of innocent people and did not make it subject to
criminal liability.” (“Die Ermordung der Menschen in Auschwitz war rechtswidrig,
aber der moralisch verkommene NS-Staat hatte den Mord an den unschuldigen
Menschen erlaubt und nicht unter Strafe gestellt.”)

12. Below this sentence the leaflet referred to the website
“www.babycaust.de”. This website, which was operated by the applicant,
contained, inter alia, an address list of so-called “abortion doctors”, in
which the day clinic and the full names of Dr M. and Dr R. were mentioned.
This list was accessible on the website under the link “death or
life”/“request for prayers for Germany” (Gebetsanliegen für Deutschland).
13. Dr M. and Dr R. filed a request for a civil injunction against the
applicant. They submitted that only legal abortions were performed at their
day clinic. The applicant’s leaflet created the erroneous impression that the
abortions performed were contrary to the relevant legal provisions.
14. On 22 January 2007 the Ulm Regional Court granted the requested
injunction and ordered the applicant to desist from further disseminating in
the immediate vicinity of the day clinic leaflets containing the plaintiffs’
names and the assertion that unlawful abortions were performed in the
plaintiffs’ medical practice. The Regional Court further ordered the
applicant to desist from mentioning the plaintiffs’ names and address in the
list of “abortion doctors” on the website “www.babycaust.de”.
15. The Regional Court considered that the statements in the applicant’s
leaflet made the incorrect allegation that abortions were performed outside
the legal conditions. This was not called into question by the further
explanation that the abortions were not subject to criminal liability, as the
whole layout of the leaflet was intended to draw the reader’s attention to the
first sentence set in bold letters, while the further additions were set in
smaller letters with the intent of dissimulating their content. The Regional
Court further considered that by singling out the plaintiffs, who had not
given him any reasons to do so, the applicant had created a so-called
“pillory effect”. The allegations raised by the applicant seriously interfered
with the plaintiffs’ personality rights. It followed that the applicant’s right to
freedom of expression had to cede.
16. The Regional Court considered that the same principles applied to
the mentioning of the plaintiffs’ names on the website entitled
“babycaust.de”. This implied a connection between the plaintiffs and crimes
which were, according to the applicant, comparable to the crimes committed
by the Nazis during the Holocaust, and was not covered by the applicant’s
freedom of expression and had thus not to be tolerated by the plaintiffs.
17. On 27 October 2007 the Stuttgart Court of Appeal rejected the
applicant’s appeal. It did not find it necessary to examine whether the text of
the leaflets had to be qualified as a statement of facts or as an expression of
opinion as, in any event, the applicant’s freedom of opinion had to cede.

AB 1359

4

ANNEN v. GERMANY - JUDGMENT

The Court of Appeal confirmed the Regional Court’s assessment that the
text in the leaflet implied that the plaintiffs performed unlawful actions.
This was not called into question by the further explanations, as the average
reader could not be expected to draw the distinction between the act of
abortion which was justified under Article 218a § 2 of the Criminal Code
and the act of abortion which was merely exempt from prosecution under
Article 218a § 1 of the Criminal Code (see paragraph 26 below). Seen from
a layman’s point of view, the text of the leaflet created the impression that
the act of abortion, as permitted by the German legislator, amounted to
unlawful homicide, or even to murder. The statement was at the very least
ambiguous and had not to be tolerated by the plaintiffs.
18. Even if one were to assume that the leaflet did not contain a wrong
statement of facts, the applicant’s freedom of expression had to cede. The
Court of Appeal reiterated that freedom of expression conveyed the right to
express an opinion even in an offending, shocking or disturbing way. If the
expression of opinion was part of a debate on matters of public interest,
there was an assumption militating in favour of freedom of expression.
However, in the instant case the applicant had created a massive “pillory
effect” by singling out the plaintiffs, who had not given the applicant any
reason to do so. The performance of abortions was criticised with harsh and
rigid words. This was further aggravated by the Holocaust reference. The
Court of Appeal further noted that the applicant was not under any specific
pressure to express his general criticism of the facilitation of abortions with
such a massive violation of the plaintiffs’ personality rights.
19. The Court of Appeal further considered that it had not been
necessary for the plaintiffs to submit the exact content of the website, as this
website was generally accessible and its content was thus known. It then
went on to state:
“The content of the webpage is likewise characterised by the fact that the defendant
labels individuals, including the plaintiffs, “abortion doctors” and puts their actions on
a level with the national-socialist Holocaust and with mass murder. Therefore, the
plaintiffs’ claim to compel the defendant to refrain from performing the impugned
action must be granted. In that connection, the court refers to its above reasoning.
Furthermore, the defendant himself admitted that he had, on the webpage, labelled the
plaintiffs “abortion doctors” who are directly or indirectly involved in the
performance of abortions.”

20. The Court of Appeal did not grant leave to appeal on points of law.
21. On 12 February 2008 the Federal Court of Justice refused the
applicant’s request for legal aid, on the ground that the applicant’s intended
appeal on points of law lacked sufficient prospect of success.
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22. On 17 March 2008 the applicant lodged a constitutional complaint
against the judgments of the Ulm Regional Court, of the Stuttgart Court of
Appeal and against the decision of the Federal Court of Justice. He
complained, in particular, that the impugned decisions violated his right to
freedom of expression.
23. On 2 July 2009 the Federal Constitutional Court, sitting as a
Committee of three judges, refused to admit the applicant’s complaint for
adjudication for being inadmissible, without providing reasons
(no. 1 BvR 671/08). This decision was served on the applicant’s counsel on
18 July 2009.
B. Further developments
24. On 8 June 2010 the Federal Constitutional Court, sitting as a
Committee of three judges, granted a further constitutional complaint of the
applicant dealing with another set of proceedings before the Munich
Regional Court and the Munich Court of Appeal (no. 1 BvR 1745/06). In
this set of proceedings the courts had granted a civil injunction against the
applicant, as the Ulm Regional Court and the Stuttgart Court of Appeal had
done in the present case. They had ordered him, inter alia, to desist from
disseminating leaflets similar to the ones now in dispute in the immediate
vicinity of another gynaecological practice and to desist from publishing on
his webpage the information that the doctor in question had performed or
assisted in “unlawful” abortions.
25. The Federal Constitutional Court held that the civil injunction had
violated the applicant’s right to freedom of expression as provided in
Article 5 § 1 of the German Basic Law (Grundgesetz) because the civil
courts had not sufficiently taken into account that the doctor, who had
himself publicly announced on the Internet that he performed abortions in
his gynaecological practice, had not been confronted with an extensive loss
of social reputation as a result of the applicant’s activities. Furthermore, it
underlined that the applicant had only blamed the doctor for having carried
out allegedly immoral acts, but had not reproached him for having
committed acts which were subject to criminal liability or forbidden by law
in a wider sense. The Federal Constitutional Court moreover insisted on the
fact that the applicant had contributed to a highly controversial debate of
public interest and pointed out that, against the factual background of that
case, the courts had not sufficiently clarified why and to what extent the
special relationship between the doctor and women searching for
counselling and medical treatment in the practice might have been
jeopardised.
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II. RELEVANT DOMESTIC LAW AND PRACTICE
26. The relevant provisions of the criminal code read as follows:
Section 218
Abortion
“(1) Whosoever terminates a pregnancy shall be liable to imprisonment of not more
than three years or a fine. Acts the effects of which occur before the conclusion of the
nidation shall not be deemed to be an abortion within the meaning of this law.
(2) In especially serious cases the penalty shall be imprisonment from six months to
five years. An especially serious case typically occurs if the offender acts against the
will of the pregnant woman; or through gross negligence causes a risk of death or
serious injury to the pregnant woman.
(3) If the act is committed by the pregnant woman the penalty shall be imprisonment
of not more than one year or a fine.
(4) The attempt shall be punishable. The pregnant woman shall not be liable for
attempt.”
Section 218a
Exception to liability for abortion
“(1) The offence under section 218 shall not be deemed fulfilled if
the pregnant woman requests the termination of the pregnancy and demonstrates to
the physician by certificate pursuant to section 219 (2) 2nd sentence that she obtained
counselling at least three days before the operation; the termination of the pregnancy
is performed by a physician; and not more than twelve weeks have elapsed since
conception.
(2) The termination of pregnancy performed by a physician with the consent of the
pregnant woman shall not be unlawful if, considering the present and future living
conditions of the pregnant woman, the termination of the pregnancy is medically
necessary to avert a danger to the life or the danger of grave injury to the physical or
mental health of the pregnant woman and if the danger cannot reasonably be averted
in another way from her point of view.”

27. The relevant provision of the Law on Conflicts in Pregnancy
(Schwangerschaftskonfliktgesetz) reads as follows:
Section 12
Refusal
“(1) Nobody is obliged to assist in abortions. ...”

28. The Federal Constitutional Court, in its leading judgment of 28 May
1993 (BVerfGE 88, 203), accepted abortions being performed by physicians
after the pregnant woman had obtained counselling by a third person, and
developed a rather singular approach by qualifying certain acts of abortion
as unlawful, but not punishable. Abortions which are performed without the
establishment of a medical indication must not be treated as being justified
(not unlawful) (Schwangerschaftsabbrüche, die ohne Feststellung einer
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Indikation nach der Beratungsregelung vorgenommen werden, dürfen nicht
für gerechtfertigt (nicht rechtswidrig) erklärt werden). However, abortions
performed by a physician within twelve weeks after conception and
following obligatory counselling are considered to be unlawful, but are
exempt from criminal liability.
29. The relevant provisions of the German Civil Code read as follows:
Section 823
“(1) A person who, intentionally or negligently, unlawfully injures the life, body,
health, freedom, property or another right of another person, is liable to make
compensation to the other party for the damage arising from this. ...”
Section 1004
“(1) If the ownership is interfered with by means other than removal or retention of
possession, the owner may require the disturber to remove the interference. If further
interferences are to be feared, the owner may seek a prohibitory injunction. ...”

30. According to the case-law of the German civil courts, section 823
§§ 1 and 2 in conjunction with section 1004 (in analogous application) of
the Civil Code grants any person whose personality rights concretely risk
being violated by another person a claim to compel that other person to
refrain from performing the impugned action.

THE LAW
I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION
31. The applicant complained that the civil injunction issued against him
violated his right to freedom of expression as provided in Article 10 of the
Convention, which, in so far as relevant, reads as follows:
“1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers...
2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society... for the protection of the
reputation or rights of others, ...”

32. The Government contested that argument.
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A. Admissibility
1. The parties’ submissions
33. The Government argued that the applicant, when lodging his
complaint under Article 10 of the Convention, had simply referred to the
statements he had made in his constitutional complaint to the Federal
Constitutional Court, without submitting any further arguments under the
Convention. Therefore, the application had not been sufficiently
substantiated.
34. Moreover, the Government contended that the applicant had failed to
lodge an appeal with the Federal Court of Justice against the Court of
Appeal’s decision not to grant leave to appeal. They also pointed out that
the Federal Constitutional Court had refused to admit the applicant’s
complaint for adjudication for being inadmissible. Thus, he had failed to
exhaust domestic remedies.
35. The applicant contested this view, outlining in particular that his
submissions regarding the alleged violation had been clear and precise in
themselves.
2. The Court’s assessment
36. While the Court is not persuaded that a mere reference to the
submissions before a domestic supreme jurisdiction represents sufficient
substantiation of a complaint under the Convention, it notes that the
applicant indicated the factual basis of the complaint as well as the nature of
the alleged violation of the Convention. The Court is therefore satisfied that
the applicant fulfilled the requirements to introduce a sufficiently
substantiated complaint (compare, mutatis mutandis, Allan v. the United
Kingdom (dec.), no. 48539/99, 28 August 2001 and Božinovski v. the former
Yugoslav Republic of Macedonia (dec.), no. 68368/01, 1 February 2005).
37. With regard to the applicant’s failure to lodge an appeal on points of
law with the Federal Court of Justice, the Court notes that this appeal is one
of the remedies which should, in principle, be exhausted in order to comply
with Article 35 § 1 of the Convention. However, in the present case, by
decision of 12 February 2008, the five judges of the Federal Court of Justice
who were also competent to adjudicate the applicant’s case, refused to grant
the applicant legal aid to lodge an appeal against the Court of Appeal’s
decision not to grant leave to appeal, arguing that his appeal had no
reasonable prospects of success. The Court notes that appeals to the Federal
Court of Justice, before which the applicant is obliged to be represented by a
lawyer specially admitted to that court, can succeed only on points of law. In
the light of the reasons given by the Federal Court of Justice for refusing to
grant the applicant legal aid, it considers that the applicant cannot be blamed
for having failed to exhaust domestic remedies by not continuing with the
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appeal proceedings (see Gnahoré v. France, no. 40031/98, § 48,
19 September 2000 and Storck v. Germany (dec.), no. 61603/00, 26 October
2004).
38. The Court further notes that the Federal Constitutional Court
considered the applicant’s constitutional complaint to be inadmissible
without, however, indicating with which admissibility requirement the
applicant had failed to comply.
39. Having regard to the material before it, the Court notes that the
applicant, represented by counsel, in his submissions to the Federal
Constitutional Court raised in substance the complaints he then brought
before this Court. It is not obvious that he failed to comply with a particular
formal requirement for lodging his constitutional complaint. The Court is
not in a position in the present case to establish the reason why the
applicant’s constitutional complaint was considered inadmissible (compare,
inter alia, Luig v. Germany (dec.), no. 28782/04, 25 September 2007;
Granos Organicos Nacionales S.A. v. Germany (dec.), no. 19508/07,
12 October 2010). Therefore the applicant has to be regarded as having
exhausted domestic remedies within the meaning of Article 35 § 1 of the
Convention.
40. In conclusion, the Court rejects the Government’s objections as to
admissibility. It further notes that the complaint is neither manifestly
ill-founded within the meaning of Article 35 § 3 (a) nor inadmissible on any
other grounds. It must therefore be declared admissible.
B. Merits
1. The parties’ submissions
(a) The applicant

41. The applicant alleged that his statements, according to which
unlawful abortions had been performed which, however, had not been
subject to criminal liability, constituted true statements of fact and formed
part of a controversial debate on the laws governing abortion. Therefore, his
right to express freely his opinion on abortion and to name those performing
it had to outweigh the doctors’ personality rights.
42. According to the applicant, he had not singled out the two doctors:
neither by distributing the leaflets nor by mentioning the doctors’ names and
the day clinic’s address on the webpage had he created a “pillory effect”.
The applicant pointed out that he had not listed only those two doctors on
the webpage, but also many others performing abortions in line with the
relevant German laws.
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43. Regarding the webpage, the applicant further stated that he was no
longer able to submit the exact content of the disputed webpage at the time
relevant for the civil injunction. Nevertheless, he presented screenshots of
similar sites offering a general overview of the webpage’s former content
and layout. He contested the screenshots presented by the Government,
arguing that they had been taken from other webpages not relevant for the
present application. The applicant also emphasised that the domestic courts
had failed to take into account the context and the layout of the webpage
listing the doctors’ names and the day clinic’s address. He specified that the
doctors’ names were not mentioned on the first page of his website, but only
under the link “death or life”/“request for prayers for Germany”
(Gebetsanliegen für Deutschland), asking visitors to the page to pray for
those who performed, assisted with or supported abortions. The information
affecting the two doctors had been organised in an alphabetical list ranking
the cities concerned.
(b) The Government

44. The Government submitted that the interference with the applicant’s
right to freedom of expression had been justified as the domestic courts had
given precedence to the doctors’ personality rights after having properly
classified, assessed and weighed the conflicting positions.
45. The Government further claimed that an average citizen, when
confronted with the applicant’s statements in the leaflet, would have come
to the conclusion that abortions had been performed contrary to the relevant
laws and that the doctors had, therefore, committed criminal offences.
Although the applicant had corrected this impression, the clarification had
not been sufficient. The Government pointed out that the layout of the
leaflet had been intended to disguise the clarification which had been set in
smaller letters and to focus the reader’s attention on the statement that
“unlawful abortions” had been performed.
46. Furthermore, the Government argued that the complete prohibition
on publishing the doctors’ names and the day clinic’s address on the
webpage was proportionate and necessary in a democratic society. They
stated that the applicant had not been prohibited from expressing his critical
opinion of abortion in general. Moreover, while admitting that no
screenshots of the applicant’s webpage had been included in the courts’ case
files, the Government presented screenshots of several current webpages
also created by the applicant which they claimed to be similar to the one that
he had set up at the relevant time. They emphasised that the website’s layout
had included a left-hand frame showing the pulse of a baby’s heart, blood
dripping down and other explicit images. Dramatically worded statements
comparing abortions to the Holocaust had been displayed prominently on
the webpage. According to the applicant’s statement in the domestic
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proceedings, the statements printed in the leaflet had also been included on
the webpage.
47. Referring to the Court’s judgment in the case Hoffer and Annen
v. Germany (nos. 397/07 and 2322/02, 13 January 2011), the Government
also pointed out that the parallels drawn with the Holocaust in both the
leaflets and the webpage constituted, in the historical and social context, a
very serious violation of the doctors’ personality rights as protected by
Article 8 of the Convention. They further submitted that the applicant had
created a massive “pillory effect” by singling out the doctors. The impact of
the applicant’s campaign on the doctors’ professional and private lives had
to be taken into account. According to one of the doctors, the address list
published on the applicant’s webpage had been the first link to appear in a
“google” search. As a consequence of the negative public attention, the
doctors had closed the day clinic and had to build up another professional
practice.
2. The third parties’ submissions
(a) Alliance Defending Freedom and Aktion Lebensrecht für Alle (ADF/ALfA)

48. The Alliance Defending Freedom (ADF) and Aktion Lebensrecht für
Alle (ALfA) considered that the issue of abortion was one of great public
interest and concern. They pointed out that the debate was often
characterised by strong language on both sides. However, referring to the
Court’s case-law, the ADF and ALfA emphasised that controversial
opinions expressed in the course of an intense political debate of public
interest were protected under Article 10, even if formulated in strong,
offensive, shocking or disturbing language. Furthermore, given the
importance of campaign groups in the democratic process, they submitted
that there had to be significant reasons for any restrictions on pro-life
campaigning. They invited the Court to find that the so-called protection of
personality rights – a right which, according to the ADF and ALfA, was not
found in the Convention – was not a sufficient reason for interfering with
the freedom of speech of pro-life groups.
(b) European Centre for Law and Justice (ECLJ)

49. In addition to the arguments also brought forward by the ADF and
ALfA, the European Centre for Law and Justice (ECLJ) stressed that the
applicant, when referring to Auschwitz and the Nazi regime, had neither
intended to trivialise nor to exploit the Holocaust nor to interfere with the
doctors’ reputation but had pursued, especially with regard to his German
audience, the legitimate aim of pointing out the difference between legality
and justice. Moreover, the ECLJ argued that the abortion-Holocaust
comparison had long been drawn in the debate, for example in pro-life
campaigns in Poland and the United States of America.
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3. The Court’s assessment
50. The Court considers, and it was not disputed by the Government,
that the civil injunction issued by the national courts amounted to an
“interference” with the applicant’s right to freedom of expression as
guaranteed by Article 10 of the Convention. Such interference will infringe
the Convention if it does not satisfy the requirements of paragraph 2 of
Article 10. It should therefore be determined whether it was “prescribed by
law”, whether it pursued one or more of the legitimate aims set out in that
paragraph and whether it was “necessary in a democratic society” in order
to achieve those aims.
51. The Court finds, and this is common ground between the parties, that
the interference was prescribed by section 823 § 1 in conjunction with
section 1004 § 1 of the Civil Code (see paragraphs 29 and 30 above), and
that the Civil Courts’ decisions were designed to protect “the reputation or
rights of others”, namely the reputation and personality rights of Dr M. and
Dr. R. The parties disagree, however, as to whether the interference was
“necessary in a democratic society”.
(a) General principles

52. The fundamental principles concerning the question of whether an
interference with freedom of expression is “necessary in a democratic
society” are well established in the Court’s case-law and have recently been
summarised as follows (see Delfi AS v. Estonia [GC], no. 64569/09, § 131,
16 June 2015 with further references):
“(i) Freedom of expression constitutes one of the essential foundations of a
democratic society and one of the basic conditions for its progress and for each
individual’s self-fulfilment. Subject to paragraph 2 of Article 10, it is applicable not
only to ‘information’ or ‘ideas’ that are favourably received or regarded as inoffensive
or as a matter of indifference, but also to those that offend, shock or disturb. Such are
the demands of pluralism, tolerance and broadmindedness without which there is no
‘democratic society’. As set forth in Article 10, this freedom is subject to exceptions,
which ... must, however, be construed strictly, and the need for any restrictions must
be established convincingly ...
(ii) The adjective ‘necessary’, within the meaning of Article 10 § 2, implies the
existence of a ‘pressing social need’. The Contracting States have a certain margin of
appreciation in assessing whether such a need exists, but it goes hand in hand with
European supervision, embracing both the legislation and the decisions applying it,
even those given by an independent court. The Court is therefore empowered to give
the final ruling on whether a ‘restriction’ is reconcilable with freedom of expression
as protected by Article 10.
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(iii) The Court’s task, in exercising its supervisory jurisdiction, is not to take the
place of the competent national authorities but rather to review under Article 10 the
decisions they delivered pursuant to their power of appreciation. This does not mean
that the supervision is limited to ascertaining whether the respondent State exercised
its discretion reasonably, carefully and in good faith; what the Court has to do is to
look at the interference complained of in the light of the case as a whole and
determine whether it was ‘proportionate to the legitimate aim pursued’ and whether
the reasons adduced by the national authorities to justify it are ‘relevant and
sufficient’... In doing so, the Court has to satisfy itself that the national authorities
applied standards which were in conformity with the principles embodied in
Article 10 and, moreover, that they relied on an acceptable assessment of the relevant
facts ...”

53. Another principle that has consistently emphasised in the Court’s
case-law is that there is little scope under Article 10 of the Convention for
restrictions on political expressions or on debate on questions of public
interest (see, among other authorities, Wingrove v. the United Kingdom,
25 November 1996, § 58, Reports of Judgments and Decisions 1996-V;
Ceylan v. Turkey [GC], no. 23556/94, § 34, ECHR 1999-IV; and
Animal Defenders International v. the United Kingdom [GC], no. 48876/08,
§ 102, ECHR 2013 (extracts)).
54. The Court further reiterates that the right to protection of reputation
is protected by Article 8 of the Convention as part of the right to respect for
private life (see Chauvy and Others v. France, no. 64915/01, § 70,
ECHR 2004-VI; Pfeifer v. Austria, no. 12556/03, § 35, 15 November 2007;
and Polanco Torres and Movilla Polanco v. Spain, no. 34147/06, § 40,
21 September 2010). In order for Article 8 to come into play, however, an
attack on a person’s reputation must attain a certain level of seriousness and
be made in a manner causing prejudice to personal enjoyment of the right to
respect for private life (see A. v. Norway, no. 28070/06, § 64, 9 April 2009;
Axel Springer AG v. Germany [GC], no. 39954/08, § 83, 7 February 2012
and Delfi AS, cited above, § 137).
55. When examining whether there is a need for an interference with
freedom of expression in a democratic society in the interests of the
“protection of the reputation or rights of others”, the Court may be required
to ascertain whether the domestic authorities have struck a fair balance
when protecting two values guaranteed by the Convention which may come
into conflict with each other in certain cases, namely on the one hand
freedom of expression protected by Article 10, and on the other the right to
respect for private life enshrined in Article 8 (see Hachette Filipacchi
Associés v. France, no. 71111/01, § 43, 14 June 2007; MGN Limited v. the
United Kingdom, no. 39401/04, § 142, 18 January 2011; Axel Springer AG,
cited above, § 84 and Delfi AS, cited above, § 138).
56. In cases such as the present one the Court considers that the outcome
of the application should not, in principle, vary according to whether it has
been lodged with the Court under Article 10 of the Convention by the
person who has made the statement in dispute or under Article 8 of the
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Convention by the person who was the subject of that statement. Indeed, as
a matter of principle these rights deserve equal respect. Accordingly, the
margin of appreciation should in principle be the same in both cases
(compare Axel Springer AG, cited above, § 88 with further references).
57. Where the balancing exercise between those two rights has been
undertaken by the national authorities in conformity with the criteria laid
down in the Court’s case-law, the Court would require strong reasons to
substitute its view for that of the domestic courts (see MGN Limited v. the
United Kingdom, no. 39401/04, §§ 150 and 155, 18 January 2011;
Axel Springer AG, cited above, § 88; Mouvement raëlien suisse
v. Switzerland [GC], no. 16354/06, § 66, ECHR 2012 (extracts)).
(b) Application of the above principles to the present case
(i) Order to desist from further disseminating leaflets in the immediate vicinity
of the day clinic

58. Turning to the circumstances of the instant case the Court notes, at
the outset, that the domestic courts expressly acknowledged that the
applicant’s statement in the leaflet addressed questions of public interest and
that he was allowed to pursue his political aims even by the use of
exaggerated and polemic criticism. The courts also accepted that there was
an assumption in favour of freedom of expression in cases of this kind.
59. The Court further observes that the domestic courts found that the
applicant had created the erroneous impression that abortions had been
performed outside the legal conditions, because the whole layout of the
leaflet was intended to draw the reader’s attention to the first sentence set in
bold letters, while the further explanation was set in smaller letters with the
intent of dissimulating its content. Furthermore, the domestic courts held
that the applicant had created a massive “pillory effect” by singling out the
two doctors. This had been further aggravated by the Holocaust reference.
60. The Court notes that the German law, under section 218a of the
Criminal Code, draws a fine line between abortions which are considered to
be “unlawful”, but exempt from criminal liability, and those abortions
which are considered as justified and thus “lawful” (see paragraphs 26 to 28
above). It follows that the applicant’s statement that “unlawful abortions”
had been performed was correct from a judicial point of view (see Annen
v. Germany (dec.), nos. 2373/07 and 2396/07, 30 March 2010).
61. The Court moreover considers that – although the leaflet’s layout
was clearly designed to draw the reader’s attention to the first sentence set
in bold letters – the very wording of the applicant’s further explanation,
according to which the abortions were not subject to criminal liability, was
sufficiently clear, even from a layperson’s perspective. Although the
assessment and interpretation of the factual background of a case is
primarily a matter for the domestic courts, the Court, in the particular
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circumstances of the present case and also bearing in mind the judgment of
the Federal Constitutional Court of 8 June 2010 (see paragraphs 24 and 25
above) dealing with almost identical questions, is convinced that the mere
fact that the additional explanation had not been visually highlighted does
not imply that a reasonable person with ordinary awareness would assume
that the abortions were performed outside the legal conditions and were
forbidden in a stricter sense of criminal liability. With regard to the impact
of the additional explanation, the Court also reiterates that it was directly
attached to the first part of the applicant’s statement and thus immediately
accessible to the reader. Therefore, the facts of the present case have to be
distinguished from those underlying the applicant’s prior applications which
the Court found to be manifestly ill-founded (see Annen v. Germany (dec.),
nos. 2373/07 and 2396/07, cited above, and Annen v. Germany (dec.),
no. 55558/10, 12 February 2013). In these cases, the applicant had
disseminated leaflets and carried a cardboard poster which had given
information about “unlawful” abortions, however without any further legal
explanation being directly accessible to the reader.
62. While the Court furthermore accepts the domestic courts’ position,
according to which the applicant’s campaign had been directly aimed at the
two doctors, it also notes that the applicant’s choice of presenting his
arguments in a personalised manner, by disseminating leaflets indicating the
doctors’ names and professional address in the immediate vicinity of the
day clinic, enhanced the effectiveness of his campaign. The Court also
points out that the applicant’s campaign contributed to a highly
controversial debate of public interest. There can be no doubt as to the acute
sensitivity of the moral and ethical issues raised by the question of abortion
or as to the importance of the public interest at stake (see A, B and C
v. Ireland [GC], no. 25579/05, § 233, ECHR 2010). Although the
Government pointed out that the doctors, as a consequence of negative
public attention, had closed the day clinic and had built up another
professional practice, it is not clear from their allegations whether the
applicant’s activities actually caused this development. In this respect, the
Court further notes that the doctors did not lodge a claim for compensation
with the civil courts due to the negative impact on their business.
63. As to the applicant’s reference to the Auschwitz concentration
camps and the Holocaust, the Court reiterates that the impact an expression
of opinion has on another person’s personality rights cannot be detached
from the historical and social context in which the statement was made. The
reference to the Holocaust must also be seen in the specific context of
German history (see Hoffer and Annen v. Germany, nos. 397/07
and 2322/07, § 48, 13 January 2011, and PETA Deutschland v. Germany,
no. 43481/09, § 49, 8 November 2012). However, given the very wording of
the leaflet, the Court cannot agree with the domestic courts’ interpretation
that the applicant had compared the doctors and their professional activities
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to the Nazi regime. In fact, the applicant’s statement according to which the
killing of human beings in Auschwitz had been unlawful, but allowed, and
had not been subject to criminal liability under the Nazi regime, may also be
understood as a way of creating awareness of the more general fact that law
may diverge from morality. Although the Court is aware of the subtext of
the applicant’s statement, which was further intensified by the reference to
the webpage “www.babycaust.de”, it observes that the applicant did not – at
least not explicitly – equate abortion with the Holocaust. Thus, the Court is
not convinced that the prohibition of disseminating the leaflets was justified
by a violation of the doctors’ personality rights due to the Holocaust
reference alone.
64. Having regard to the foregoing considerations and, in particular, the
fact that the applicant’s statement, which was at least not in contradiction
with the legal situation with regard to abortion in Germany, contributed to a
highly controversial debate of public interest, the Court, in view of the
special degree of protection afforded to expressions of opinion which were
made in the course of a debate on matters of public interest (see
Tierbefreier e.V. v. Germany, no. 45192/09, § 51, 16 January 2014 with
further references) and despite the margin of appreciation enjoyed by the
Contracting States, comes to the conclusion that the domestic courts failed
to strike a fair balance between the applicant’s right to freedom of
expression and the doctors’ personality rights.
65. There has therefore been a breach of Article 10 of the Convention in
respect of the order to desist from further disseminating the leaflets.
(ii) Order to desist from mentioning the doctors’ names and address in the list of
“abortion doctors” on the website

66. With regard to online publications, the Court has previously held
that in the light of its accessibility and its capacity to store and communicate
vast amounts of information, the Internet plays an important role in
enhancing the public’s access to news and facilitating the dissemination of
information in general (see Delfi AS, cited above, § 133 with further
references). The Court also reiterates the Internet’s importance for the
exercise of the right to freedom of expression generally (see Times
Newspapers Ltd v. United Kingdom (nos. 1 and 2), no. 3002/03 and
23676/03, § 27, 10 March 2009). At the same time, the risk of harm posed
by content and communications on the Internet to the exercise and
enjoyment of human rights and freedoms, particularly the right to respect
for private life, is certainly higher than that posed by the press (see Editorial
Board of Pravoye Delo and Shtekel v. Ukraine, no. 33014/05, § 63, ECHR
2011 (extracts)).
67. Defamatory and other types of clearly unlawful speech, including
hate speech and speech inciting violence, can be disseminated as never
before, worldwide, in a matter of seconds, and sometimes remain
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persistently available online. Bearing in mind the need to protect the values
underlying the Convention, and considering that the rights under Articles 10
and 8 of the Convention deserve equal respect, a balance must be struck that
retains the essence of both rights. Thus, while the Court acknowledges that
important benefits can be derived from the Internet in the exercise of
freedom of expression, it is also mindful that liability for defamatory or
other types of unlawful speech must, in principle, be retained and constitute
an effective remedy for violations of personality rights (see Delfi AS, cited
above, § 110).
68. The Court notes, at the outset, that the Court of Appeal found that
the labelling of the doctors as “abortion doctors” on a website which was
called “www.babycaust.de" implied a connection between the doctors and
crimes which were, according to the applicant, comparable to the crimes
committed by the Nazis during the Holocaust. It thus concluded, in eight
lines of its relevant judgment, that the applicant had put the doctors’ actions
on a level with the Holocaust and with mass murder, and that this was not
covered by the applicant’s freedom of expression (see paragraph 19 above).
69. The Court further notes that the Court of Appeal considered that it
had not been necessary for the doctors to submit the exact content of the
website, as this website was generally accessible and its content was thus
known. Furthermore, the Court observes, and this was not contested by the
Government, that neither a description of the webpage’s exact content and
layout nor a screenshot was included in the domestic case files.
70. As to the judgment’s reasoning, the Court observes that the Court of
Appeal limited itself to finding that the same principles which had been
elaborated with regard to the leaflet should also apply to the website. The
domestic courts thus appear neither to have examined the content and the
overall context of the specific link “death or life”/“request for prayers for
Germany” under which the doctors’ names and professional address had
been published in an alphabetical list, nor to have interpreted the expression
“abortion doctors” against the background that abortions were in fact
performed at the day clinic.
71. The Court reiterates that its task is to review whether the national
authorities applied standards which were in conformity with the principles
embodied in Article 10 and, moreover, whether they relied on an acceptable
assessment of the relevant facts (paragraph 54 above). It further observes
that an examination of the case would therefore involve individual and
contextual assessment, with reference to the situation at the time when the
impugned publication was put online (compare Ringier Axel Springer
Slovakia, a. s. v. Slovakia, no. 41262/05, § 106, 26 July 2011; Ringier Axel
Springer Slovakia, a.s. v. Slovakia (no. 3), no. 37986/09, §§ 83, 84,
7 January 2014).
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72. More specifically, the Court also notes that the domestic courts do
not seem to have drawn a distinction between, on the one hand, the
applicant’s statement on the leaflet, which had a geographically limited
impact, and, on the other hand, his statements on the Internet, which could
be disseminated worldwide. Additionally, an individual and contextual
assessment might have included such matters as, for example, the exact
content, the overall context and the specific layout of the applicant’s
webpage listing the doctors’ names, the necessity to protect sensitive data as
well as the doctors’ previous behaviour, for example whether they
themselves had publicly announced on the Internet that abortions were
performed in the day clinic. Moreover, the domestic courts might have
taken into consideration the impact of the applicant’s statement on third
parties and whether or not it was likely to incite aggression or violence
against the doctors, in particular as their names and addresses had been
mentioned on the applicant’s website.
73. The Court, while it cannot judge on the substance of the case,
considers that by mainly referring to their conclusions concerning the leaflet
and by failing to address specific elements related to the applicant’s Internet
site, the domestic courts cannot be said to have applied standards which
were in conformity with the procedural principles embodied in Article 10 of
the Convention and to have based themselves on an acceptable assessment
of the relevant facts (compare, among others, Lombardi Vallauri c. Italie,
no. 39128/05, § 46, 20 October 2009; Tănăsoaica v. Romania, no. 3490/03,
§ 47, 19 June 2012; Ringier Axel Springer Slovakia, a.s. v. Slovakia (no. 2),
no. 21666/09, § 54, 7 January 2014).
74. The foregoing considerations are sufficient to enable the Court to
conclude that the legal protection received by the applicant at the domestic
level was not compatible with the procedural requirements of Article 10 of
the Convention. There has accordingly been a violation of that provision in
respect of the order to desist from mentioning the doctors’ names and
address on the website.
II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
75. The applicant complained of a violation of his right to a fair trial in
respect of the proceedings before the Federal Court of Justice and the
Federal Constitutional Court. He relied on Article 6 § 1 of the Convention,
which, in so far as relevant, reads as follows:
“In the determination of his civil rights and obligations ... everyone is entitled to a
fair ... hearing ... by [a] ... tribunal ...”

76. According to the applicant, both courts had violated his right to a fair
trial because neither the Federal Court of Justice nor the Federal
Constitutional Court had given reasons for their decisions.
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77. The Court reiterates that the guarantees enshrined in Article 6 § 1
include the obligation for courts to give sufficient reasons for their decisions
(see H. v. Belgium, 30 November 1987, § 53, Series A no. 127-B).
Nonetheless, the Court has held that for national superior courts – such as
the Federal Court of Justice and the Federal Constitutional Court – it
suffices, when declining to admit or dismissing a complaint, simply to refer
to the legal provisions governing that procedure if the questions raised by
the complaint are not of fundamental importance (see, among many other
authorities, Vogl v. Germany (dec.), no. 65863/01, 5 December 2002 and
Greenpeace e.V. and others v. Germany (dec.), no. 18215/06, 12 May
2009).
78. The Court notes that the Federal Court of Justice’s decision had been
limited to the subject of legal aid and that the Federal Constitutional Court
had refused to admit the applicant’s constitutional complaint for
adjudication for being inadmissible. The Court, under these circumstances,
considers the courts’ reasoning sufficient.
79. It follows that this complaint is manifestly ill-founded and must be
rejected in accordance with Article 35 §§ 3a and 4 of the Convention.
III. APPLICATION OF ARTICLE 41 OF THE CONVENTION
80. Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage
81. The applicant claimed an undefined amount in respect of
non-pecuniary damage on the ground that the Government had, in their
submissions to the Court, alleged that he had shown provocative behaviour
not only with regard to the circumstances underlying the present case, but
also when campaigning against abortion on other occasions. The applicant
argued that this amounted to “hostile conduct”.
82. The Government argued that the alleged “hostile conduct” in the
course of the proceedings before the Court should not give rise to
compensation for damage.
83. The Court does not discern any causal link between the violation
found and the non-pecuniary damage alleged; it therefore rejects this claim.
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B. Costs and expenses
84. Submitting documentary evidence, the applicant claimed in total
13,696.87 euros (EUR) for costs and expenses before the civil courts.
Moreover, he claimed EUR 2,403.80 for expenses incurred before the
Federal Constitutional Court.
85. The Government did not comment on this.
86. According to the Court’s case-law, an applicant is entitled to the
reimbursement of costs and expenses only in so far as it has been shown
that these have been actually and necessarily incurred and are reasonable as
to quantum. In the present case, the Court notes that the applicant failed to
submit documentary evidence related to the expenses incurred before the
Federal Constitutional Court. Regard being had to the documents in its
possession and the above criteria, the Court considers it reasonable to award
the sum of EUR 13,696.87 for costs and expenses before the civil courts,
plus any tax that may be chargeable.
C. Default interest
87. The Court considers it appropriate that the default interest rate
should be based on the marginal lending rate of the European Central Bank,
to which should be added three percentage points.

FOR THESE REASONS, THE COURT
1. Declares, unanimously, the complaint under Article 10 § 1 of the
Convention admissible and the remainder of the application
inadmissible;
2. Holds, by five votes to two, that there has been a violation of Article 10
§ 1 of the Convention in respect of the order to desist from further
disseminating the leaflets;
3. Holds, by five votes to two, that there has been a violation of Article 10
§ 1 of the Convention in its procedural aspect in respect of the order to
desist from mentioning the doctors’ names and address on the website;
4. Holds, by five votes to two,
(a) that the respondent State is to pay the applicant, within three months
from the date on which the judgment becomes final in accordance with
Article 44 § 2 of the Convention, EUR 13,696.87 (thirteen thousand six
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hundred and ninety six euros and eighty seven cents), plus any tax that
may be chargeable to the applicant, in respect of costs and expenses;
(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amount at a rate
equal to the marginal lending rate of the European Central Bank during
the default period plus three percentage points;
5. Dismisses, unanimously, the remainder of the applicant’s claim for just
satisfaction.
Done in English, and notified in writing on 26 November 2015, pursuant
to Rule 77 §§ 2 and 3 of the Rules of Court.

Claudia Westerdiek
Registrar

Bostjan M. Zupančič
President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the separate opinion of Judges Yudkivska and
Jäderblom is annexed to this judgment.

B.M.Z.
C.W.
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JOINT DISSENTING OPINION OF JUDGES YUDKIVSKA
AND JÄDERBLOM
We respectfully disagree with the majority’s finding of violations of
Article 10 in this case.
The injunctions issued against the applicant consisted of an order to
desist from “further disseminating in the immediate vicinity of the day
clinic leaflets containing the plaintiffs’ names and the assertion that
unlawful abortions were performed in the plaintiffs’ medical practice” and
from spreading information about the plaintiffs’ names and addresses via a
website at the address www.babycaust.de (paragraph 14 of the judgment).
The judgment is based on a presumption that the applicant’s leaflets
about two doctors, as well as mentioning their names and addresses on the
website, “contributed to a highly controversial debate of public interest”
(see paragraphs 62 and 64) in a State which does not prohibit abortions “by
law in a wider sense” (paragraph 25).
It goes without saying that the very issue of abortion constitutes a matter
of public interest, and society remains divided over abortion rights. Thus, a
similar campaign against those responsible for government policy in this
respect would undoubtedly warrant strong protection under Article 10. The
same can be said, for instance, about those who are allegedly involved in
serious malpractice in this domain (compare Bergens Tidende and Others
v. Norway, no. 26132/95, 2 May 2000).
In the present case, however, we can hardly agree that a public interest
threshold is reached when one is talking about ordinary doctors, merely
performing their professional duties in strict accordance with the relevant
rules, like many other gynaecologists in Germany. What was the interest for
the general public – (a) in being deliberately misled about their professional
integrity (the first word in the leaflet about their activities was “unlawful”),
and (b) in having their clinic’s address published on the internet in – to say
the least – a very negative context?
Two doctors were singled out as the victims of the applicant’s struggle
against women’s procreative liberty; and what the applicant accused the two
doctors of doing was no more and no less than what other doctors were
doing. The form and intensity he had chosen for his campaign had an
intended outcome – the doctors had to close their clinic (see paragraph 47),
which was a natural consequence in the circumstances: if the first result
found when “googling” the clinic was the “babycaust” website, an average
potential patient might prefer to avoid it. A potential patient might also
choose not to be treated by doctors whose practices were associated with the
word “unlawful”. In this respect we cannot subscribe to the majority’s
finding in paragraph 62 that it is not clear if there was actually a causal link
between the applicant’s activities and the closure of the clinic.
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Indeed, the applicant’s campaign proved to be counter-productive: it
deprived women in the vicinity of the clinic from a wide spectrum of
gynaecological services outside the scope of abortion. As can be seen from
the case-file material, abortions constituted a minor part of the clinic’s
services.
We do not share the majority’s view that the judgment of the Federal
Constitutional Court of 8 November 2010 was dealing with “almost
identical questions”. That court underlined the key difference in its
judgment; in that case the doctor himself had publicly advertised the
abortion services on the internet, and had therefore consciously exposed
himself to criticism from the anti-abortion movement (see paragraph 25).
The exposure as such of the two doctors did not contribute to the matter
of public interest. Nevertheless, the applicant was able to demonise them by
mixing their names with notions related to the most horrifying crime in the
history of humankind – “Holocaust”, “Auschwitz”, “Nazi”. It is, perhaps,
tolerable as an artistic device to describe mass abortion as such in general
(and the applicant’s website was thus not closed), but not with respect to
individual doctors faultlessly performing their ordinary duties.
It is also important to mention that the applicant was not held liable for
his actions, and his website is still fully operational, although without the
two doctors’ names or the address of their former clinic. The injunction as
regards the website did not affect the applicant’s right to maintain the
website or his criticism of abortion contained thereon, but was restricted to
the publication of the plaintiffs’ personal data. As regards the leaflets, the
ban was restricted to distribution in the immediate vicinity of the medical
practice and there was nothing to stop the applicant from continuing to
disseminate his criticism of the plaintiffs elsewhere. Given their very
limited effect, it cannot be said that the injunction orders placed an
excessive burden on the applicant.
For these reasons we cannot find that the applicant’s right to freedom of
expression has been violated.
Noting that the present case involved injunction proceedings, we are also
unable to share the majority’s criticism of the domestic courts’ failure to
apply “procedural principles embodied in Article 10”. The reasoning by the
domestic courts appears to be convincing enough (even without a clear
balancing exercise based on criteria established by the Strasbourg Court’s
case-law), and the outcome reached is, from our point of view, compatible
with the requirements of the Convention.
It also appears that the domestic courts took into account some broader
consequences of the harassment actions against abortion doctors. Section 12
of the Law on Conflicts in Pregnancy (see paragraph 27) provides for the
right to conscientious objection; and derision of abortion doctors, to which
the applicant resorted, pushes more and more doctors to refuse to perform
abortions, to the detriment of women in difficult situations. The
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Parliamentary Assembly of the Council of Europe has expressed the
concern that “the unregulated use of conscientious objection may
disproportionately affect women, notably those having low incomes or
living in rural areas”1.
As we have already mentioned, there is no doubt that the applicant
participated in a debate involving moral and ethical issues, which normally
calls for a high degree of protection in terms of free-speech requirements.
The United States Supreme Court has recently invalidated a Massachusetts
statute that prevented pro-life activists from campaigning within a 35-foot
buffer zone around abortion clinics, whilst the petitioners in that case were
merely offering women information about alternatives to abortion2. It could
be perfectly legitimate to distribute leaflets and run a website criticising
abortion as a phenomenon, which the applicant continues to do, but in the
present case the actions prohibited by the domestic judicial authorities were
limited to the continued destruction of the professional reputation of two
doctors.
In sum, we find that the German authorities have struck a fair balance
between the competing interests at stake.

1. PACE Resolution 1763 (2010) “The right to conscientious objection in lawful medical
care”, adopted by the Assembly on 7 October 2010.
2. McCullen v. Coakley, 573 U.S. ___ (2014).
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33 Application
for permission to appeal to the Court
of Appeal
I am not satisfied that there is any arguable ground of
appeal with reasonable prospects of success to justify
granting permission to appeal. First, I am not persuaded
that there was any error by the tribunal in concluding
that Article 8 was not engaged. In my judgment, read
fairly, paragraph 55 makes concrete findings as to why
Article 8 was not engaged on the facts and in the circumstances of this case. The only conditionality in paragraph 55 relates to the identity of the person responsible
for the impugned conduct. I do not accept as remotely
arguable the assertion that there is not a single finding of
fact in paragraph 55 as Mr Sykes contends. For that reason too, the second ground of appeal is not arguable. The
finding that Article 8 was not engaged means that the
question of Article 8 has been fully addressed without the
need to go on and consider whether Article 8 was
breached. That is an anterior question that was
addressed and dealt with by the tribunal in paragraph
56 without misdirection or error of law.

34 Thirdly,
Mr Sykes argues that both the employment tribunal and this Appeal Tribunal have erred in law in confusing the public malicious emails with the private
emails and in failing to find material justification by the
respondent for the use of photographs in violation of the
claimant’s rights to privacy. That, too, is not arguable, for
the reasons given in my judgment. The tribunal was entitled to deal with all of the material without distinction in
circumstances where that material was handed over to
the respondent by the police with permission for use of
all the material without distinction. In the circumstances
described, the claimant had no reasonable expectation of
privacy in respect of any of that material. The challenge
to that conclusion is not arguable, nor is there any other
compelling reason for giving permission to appeal to the
Court of Appeal.

[2016] IRLR 481

HARRON (appellant) v.
CHIEF CONSTABLE OF DORSET POLICE
(respondent)
UKEAT/0234/15/DA
1700
1733
2300
2302
2313

Human rights
Rights and freedoms – freedom of thought,
conscience and religion
Religious discrimination
Philosophical belief
Grounds of religion or belief

Equality Act 2010: s.10
European Convention on Human Rights: Article 9
For the protection of philosophical beliefs see from Harvey L [207]

The facts:
Mr Harron, the claimant, had a profound belief in the proper and
efficient use of public money in the public sector. He brought proceedings against his employer and the salient issue was whether
his belief qualified for protection from discriminatory treatment
as a philosophical belief under the Equality Act 2010. Section
10(2) provided that “Belief means any religious or philosophical
belief ...” In Grainger plc v Nicholson, Burton J adopted five criteria in determining whether a belief qualified for protection as
a philosophical belief: (i) the belief had to be genuinely held;
(ii) it had to be a belief and not an opinion or viewpoint based on
the present state of information available; (iii) it had to be a
belief as to a weighty and substantial aspect of human life and
behaviour; (iv) it had to attain a certain level of cogency, seriousness, cohesion and importance, and; (v) it had to be worthy
of respect in a democratic society, not to be incompatible with
human dignity and not to conflict with the fundamental rights of
others. In the present case, the tribunal accepted the claimant’s
assertion that he was genuinely motivated by a desire to save
money in the public sector – it thus accepted that the first of the
criteria had been met. It ticked the fifth criterion but rejected
criteria two, three and four. As to the second criterion it said that
the belief contended for was “not so much a belief but a set of
values which manifest themselves as an objective or goal principally operating in the work place”. Accordingly, the tribunal concluded that the claimant’s belief as to the use of public money
was not protected.
The claimant appealed, submitting that the Grainger criteria
related to philosophical belief, whereas recent jurisprudence
from the European Court of Human Rights did not require the
belief to be philosophical; that restriction therefore fell. He contended that it was therefore too narrow an approach to determining whether his belief qualified for protection. Secondly, he
argued that the threshold applied by the tribunal had been too
high; the threshold should have been relatively low given the
purposes for which the protection applied, particularly by reference to Article 9 of the European Convention on Human Rights,
which concerned the right to freedom of thought, conscience and
religion. Thirdly, he submitted that the reasons given for the tribunal’s conclusion had been insufficient. Fourthly, he contended
that, in relation to the second criterion, the tribunal had introduced an unnecessary hurdle for him to navigate: it had erred
in excluding a belief that operated merely in the workplace.
The EAT (Mr Justice Langstaff) at the tribunal on
12 January 2016 allowed the claimant’s appeal.

The EAT held:
1733, 2302, 2313

(1) In determining what constituted a belief qualifying for protection, there was no material difference between the domestic approach and that
under Article 9.
Although the word “philosophical” does not
appear in Article 9 in respect of qualifying belief,
the European authorities do not leave belief as a
matter of casual opinion, but require it to have the
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characteristics that are in essence set out by Burton J in Grainger. In R (on the application of
Williamson), Lord Nicholls stated that it was a
threshold requirement implicit in Article 9 that a
belief had to satisfy some modest, objective minimum requirements. He said, for example, that the
belief must also be coherent in the sense of being
intelligible and capable of being understood. The
question of the approach to be taken does not rest,
however, upon case law alone, however authoritative cases such as Williamson are given that it considered the extant European authority at the time.
It extends to guidance to the 2010 Act and the
Employment Statutory Code of Practice 2011 under
the heading “Meaning of belief ”, which sets out,
“For a philosophical belief to be protected under
the Act …”, and then recites the five criteria precisely as identified in Grainger. Since therefore the
Code of Practice is to be taken into account by a tribunal in reaching its decision then, although the
tribunal did not specifically advert to it, it is further support for the approach it took and a further
reason to think that there is no material difference
between the domestic approach and that under
Article 9.
(2) The tribunal had failed to provide sufficient
reasons for its decision that the claimant’s belief in
the proper and efficient use of public money did not
qualify for protection.
The proper approach to determining whether or
not there was a qualifying belief is not simply to set
out the wording in the Code of Practice or that of
Burton J’s decision in Grainger, but to have regard
also to the way in which the criteria there set out
are to be applied. In Williamson, Lord Nicholls
made it clear that the belief must relate to matters
more than merely trivial. That was a hint towards
the approach that regards as substantial that which
is more than merely trivial. “Coherence” is to be
understood in the sense of being intelligible and
capable of being understood. Clearly, the belief that
the claimant had would have met that test if that
test had been applied in isolation. Lord Nicholls
added a plea not to set the threshold requirements
at too high a level. In the present case, the tribunal
did not indicate in its decision that it had had particular regard to those matters that related to
approach. When that was coupled with the absence
of any description as to what it found to lack
weight, or not to have been in respect of a substantial aspect of human life and behaviour, it had not
said sufficient to persuade the EAT that an error of
law might not have been committed. In short, in
respect of the third and fourth criteria, what the
tribunal had said had been insufficient. While it
was not self-evident, to the point of it having been
perverse to conclude otherwise, that the claimant’s
belief had been a protected one, the tribunal had
needed to approach the question by ensuring that
it was not setting the bar too high. The case would
be remitted to the tribunal for a fresh decision.
The tribunal had not erred in excluding a belief
that operated merely in the workplace. Where a
belief has too narrow a focus it may, depending
upon the width of that focus, not meet the standards at the appropriate level identified in summary by Burton J in Grainger and explored in
greater detail in Lord Nicholls’s speech in
Williamson. After all, he was asking that the belief
be a belief on a fundamental problem. That might
be thought to exclude beliefs that had so narrow a
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focus as to be parochial rather than fundamental.
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MR JUSTICE LANGSTAFF:
Introduction
For reasons expressed in a judgment dated 7 May 2014
Employment Judge Miles at Southampton held that the
claimant had been disabled with effect from 28 May 2013
and that his contention that he had a profound ‘belief in
the proper and efficient use of public money in the public
sector’ was not a contention sufficient to amount to
asserting a protected characteristic of religion or belief.
The claimant appeals against those decisions at what
was a preliminary hearing.
The facts and submissions
I have essentially two issues to determine: the appeal in
respect of the judge’s finding as to disability and, separately, his decision as to the claimant’s belief. They are
separate issues; I shall deal with them separately and in
turn.
Disability
The claimant was accepted by the respondent (‘Dorset’)
as suffering from the conditions of bipolar disease, obsessive compulsive disorder (‘OCD’) and stress, though it
might normally be thought questionable whether stress
as such was a condition rather than a cause. The complaints that the claimant made were that at various
times during his employment by Dorset he had been subject to direct and indirect discrimination on the ground
of his disability. I am told that that was subsequently
expanded to include allegations that touched on s.15 discrimination (discrimination related to disability) and to
the duty upon the employer to make reasonable adjustments.
The question of whether a person suffers from a disability that amounts to a characteristic protected by the provisions of the Equality Act 2010 (‘EqA’) includes s.6,
which defines disability in these terms:
‘(1) A person (P) has a disability if –
(a) P has a physical or mental impairment, and
(b) the impairment has a substantial and longterm adverse effect on P’s ability to carry out
normal day-to-day activities.’
By subsection (6) it is provided that, ‘Schedule 1 (disability: supplementary provision) has effect’. Schedule 1 Part
1, under the heading ‘Determination of disability’, says
at paragraph 2, under the heading ‘Long-term effects’,
relevantly:
‘(1) The effect of an impairment is long-term if –
(a) it has lasted for at least 12 months,
(b) it is likely to last for at least 12 months, or
(c) it is likely to last for the rest of the life of the
person affected.
(2) If an impairment ceases to have a substantial
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adverse effect on a person’s ability to carry out normal
day-to-day activities, it is to be treated as continuing
to have that effect if that effect is likely to recur.’

6

7

8

9

The question of how likelihood of recurrence should be
assessed in the case of a condition that has ceased to
have effect was the subject of the decision of the Court of
Appeal in McDougall v Richmond Adult Community College [2008] IRLR 227. The claimant in that case had a
condition that caused her substantial adverse effects on
her normal day-to-day activities. She recovered sufficiently for that no longer to be the case. The question was
whether at that time during that period the disability
was likely to recur. The Employment Appeal Tribunal
allowed an appeal against the decision below and held
that in assessing whether the effect of the claimant’s
mental impairment was likely to recur the tribunal
should have taken into account the fact that it had actually recurred after the date of the alleged discrimination
but before the tribunal hearing. This was therefore looking at a factual situation in which at the time of the
alleged discrimination there was no contemporaneous
substantial adverse effect on day-to-day activities but
only arguably a likelihood of recurrence. The Court of
Appeal made it clear that the likelihood of recurrence
was to be judged not by a tribunal taking into account
matters that had happened in the intervening period
between the alleged acts of discrimination and the hearing, but on the basis of that which would have been the
viewpoint of the reasonable and objective observer at the
time (see, generally, the judgment of Pill LJ, with which
Sedley and Rimer LJJ agreed).
Thus in Guidance on matters to be taken into account in
determining questions relating to the definition of disability 2011 issued by the Secretary of State under s.6(5)
EqA, which a tribunal is to take into account in determining whether there has been or is a condition of disability, para. C4, under the heading ‘Meaning of “likely’’’,
says:
‘In assessing the likelihood of an effect lasting for
12 months, account should be taken of the circumstances at the time the alleged discrimination took
place. Anything which occurs after that time will not
be relevant in assessing this likelihood …’
One of the submissions made to me by Mr Self, who
appears on behalf of Dorset, is that para. C4 is to be read
as endorsing and underpinning an approach to establishing disability that means that in any case, in order to
decide what date the disability began, one must ask as
at that date whether it is now to be regarded as likely
that the disability would continue so that it would last
for 12 months or more. The effect of this submission, if
well founded, would be that in any case in which there is
recognised to have been a disability in which the adverse
effects have lasted for more than 12 months it is still necessary for a tribunal to embark upon an enquiry as to the
point at which it was likely that it would do so, on the evidence available as to what was known at the time.
I do not accept this. That is because in Schedule 1 Part 1
para. 2 to the Equality Act there are three alternative
factual situations in which an impairment is described
as long term, the first of which is if it has lasted for at
least 12 months. If it has, it is no longer necessary to
enquire whether it is likely to last for at least 12 months
or for the rest of the life of the person affected. The question of whether and when something is likely to last for
at least 12 months and the question of whether it is likely
to recur are questions that arise, it seems to me, in the
case of a condition that has not yet lasted for at least 12
months or has lasted for that period but has ceased and
may recur. It is not, it seems to me, to be a necessary
enquiry as to whether there is a disability to approach
any and every such question by asking at what point in
time it might objectively have been anticipated that a disability that has in fact lasted for at least 12 months
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would actually do so. The definition is clear enough. It is
a definition intended to facilitate the engagement of
those with disabilities in occupations. The approach
urged by Mr Self is an unnecessary gloss upon the clear
wording of the statute. I deal with that at the outset to
dispose of that which, taken to its extreme, as I have indicated, I consider has more heresy than accuracy about it.

10 The
tribunal in its decision on disability was said by the
claimant to err in a number of respects, to which I shall
turn. It approached the law by mentioning the case of
McDougall as well as s.6(1) EqA and Schedule 1 to that
Act. At paragraph 28 the tribunal stated the issue it had
to resolve in these terms:
‘28. … The issue for the tribunal to determine is the
date from which the claimant can be regarded as disabled for the purposes of the EQA.’

11 ItThatis right
that an issue as to date was to be determined.
is because at a preliminary hearing in private on
6 January 2014 it was noted that the respondent had
conceded that the claimant was disabled, by reason of the
impairments I have mentioned, from 28 May 2013, but
that it did not concede that he was disabled from the end
of 2010 until 28 May 2013. The end of 2010 was adopted
because that was the date of the first allegation of any
substantive act against the claimant that he attributed
to his disabilities. As the tribunal stated it, the law was
not faithfully set out. The question whether the claimant
‘can be regarded as’ should have been expressed as ‘was’.
Mr Self acknowledges this. He describes the decision as
to disability as both clumsy and one in which the tribunal
conflated the knowledge of the employer that the
claimant was disabled with the question it had to resolve,
namely that posed by s.6 EqA.

12 When
I first read the judgment, it had appeared to me
that there was some force in the claimant’s criticism that
the tribunal dealt rather with the date of knowledge of
the respondent that he was disabled than that which was
the issue, which was when he was first disabled. There
are frequent references, as Mr Self’s concession acknowledges, to the date at which it could ‘sensibly be appreciated’ (paragraph 29); when it was ‘clear to the respondent’ (paragraph 30); matters ‘considerably short of
putting the respondent on enquiry’ (paragraph 32); the
point ‘when the respondent could take a view’ (paragraph
34); and, a return to the same formulation as that with
which the tribunal began, whether the claimant ‘can
properly be regarded as a disabled person’ (paragraph 34). All those suggested to me that the tribunal
was in part at least considering a question that was at
this stage not one that it had been required to address.

13 However,
Mr Self has persuaded me in the course of his
submissions that the tribunal did deal with the essential
points with which it had to deal in determining whether
the claimant was disabled and that the infelicities of language do not indicate here an erroneous approach to the
central enquiry. After all, the words ‘can be regarded as
disabled’ may be apposite where the tribunal has the
task of fixing a date from which the claimant is held to
be disabled for the purposes of the litigation. His case
was that he did not precisely know when his disabilities
had the effect which the statute comprehends. The evidence that ultimately persuaded the tribunal to the date
of 28 May 2013 was in part no doubt the concession of the
employer, but there was material to support it in a report
of 29 May from Dr Johnson, in which he said that he
would anticipate the claimant being considered as protected under the EqA as a result of his ongoing medical
condition and observed that the condition ‘can have substantial impact upon his day-to-day activities’, an assertion that, as has been pointed out to me, falls short of saying that it actually did.
tribunal set out some of the evidence it considered
14 The
in the early passages of its decision. The claimant had
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first been employed by the police in August 2008. In the
application he made for that job at that time he did not
declare any disability or impairment though the opportunity to do so was expressly offered to him. In 2011 he
applied for a different post internally and declared himself fit. At that time he was specifically asked whether he
had any medical condition or disability, and he replied
that he had not. The question was focused in a way that
would help Dorset to fulfil its duty to make reasonable
adjustments if need arose. On 21 October 2011 he was
specifically offered the opportunity of saying that he was
disabled. There were no absences from work before
December 2012 that might have alerted any observer to
a risk that the claimant might be suffering from a disability or as to the fact, if it were the fact, that he was
suffering substantial adverse effects on his day-to-day
activities. He had two days’ absence only. They were in
April and August 2012. They were, respectively, for
toothache; and vomiting and nausea. The tribunal had
the whole of the medical notes relating to the claimant
that the claimant was prepared for them to have. I use
that formulation because a report from a Dr Bashir,
which he had had more recently, was not placed before
the tribunal.

15 Mental
illness was first mentioned in those notes on
24 August 2012. The claimant did not seek any medical
attention at that time. In mid-December 2012 he was
seen by a doctor who thought him to be suffering from
OCD. At that stage a sick note was generated, and he
remained off work. Mr Self’s submission is that the tribunal therefore should have considered any date between
December 2012 and 28 May 2013 as being the date at
which the claimant became disabled; since the date was
not clearly known, it was not inappropriate to use the
expression ‘can be regarded as disabled’, as the tribunal
did. The claimant’s submission was that he had suffered
from the conditions for a number of years, since probably
around 2001. ‘Suffering from conditions’ does not in itself
satisfy the definition in s.6. If ‘condition’ is equated to
‘impairment’, it has nonetheless to be shown that it has a
substantial long-term adverse effect as required by the
statute. As has often been observed, both the Disability
Discrimination Act 1995 while it was in force and now
the EqA 2010 adopt a social and not a medical model to
understand and protect those who have disabilities. It
has therefore to be shown by a claimant that the
claimant has suffered the practical functional effects to
which s.6(1) refers.

16 The
claimant had given written evidence to the tribunal
in two statements. The first of those, dated 17 February
2014, headed ‘Disability, statement as to effect’, said in
its first sentence that it provided details as to the effect of
current disabilities as of February 2014. As Mr Self
points out – rightly, in my view – that is of no assistance
in knowing what effects there were at an earlier time
between December 2012 and May 2013. In a later statement, dated 31 March 2014, headed ‘Disability, preliminary matters’, the claimant did seek to say more about
his condition. He described then how his employer, he
thought, should have behaved towards him and how it
should have been aware of his ‘disability’. He did not say
anything specific about the way in which the conditions
that were subsequently diagnosed had at that time
affected him.

17 In its‘11.factual
summary the tribunal said (paragraph 11):
…
The tribunal considers that the claimant’s case is
put on the basis that the conditions of OCD, bipolar
and stress all combine to make day-to-day activities
difficult without assigning a difficulty to any one condition.’ (Emphasis added.)

18 The
tribunal here were recording a lack of specificity in
the evidence as to the effects of the condition. At paragraph 31 the tribunal said this in its conclusions section:
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‘31. The tribunal has paid careful regard to the
claimant’s evidence and accepts that for some considerable years the claimant has had mental illness difficulties which for the most part have not required treatment. There is no cogent medical evidence or other
factual evidence that shows that those difficulties substantially impacted on day-to-day activities or to the
degree necessary to acquire protection.’

19 That
is a finding of fact. It is a finding of fact that deals
with the definition in s.6. It looks at the question of
whether there was an impairment and the effect of that
impairment. It accepted the underlying medical condition; it did not, however, think that there had been sufficient evidence to show the necessary ‘substantial adverse
effect’ on the claimant’s ability to perform normal day-today activities.

20 The
appeal
The appeal as initially drafted was rejected by Simler J
on the sift on the basis that paragraph 31 was a finding
of fact that could not be said to be perverse. Following a
rule 3(10) hearing before Slade J the claimant was permitted to advance the claim on amended grounds. The
amended grounds argued that the tribunal went beyond
the stated purpose of the hearing, which, the claimant
claimed, was to decide whether he was a disabled person.
That is an inadequate understanding of the tribunal’s
position. As I have pointed out, it was conceded that he
was disabled at the time of the hearing and ever since 28
May 2013. That was not in issue. Plainly, what was in
issue was when the disability began. The claimant went
on to argue that he had provided evidence to the tribunal
that remained undisputed and showed that he was likely
to be shown to be protected as a disabled person for a
period which could have amounted to at least ten years
prior to 2012 (ground 15) and the tribunal had failed to
take adequate notice of medical evidence.

21 Next,
substantially, the claimant argued that the tribunal had in essence asked the wrong question. It had
asked when the employer knew, though the employer’s
knowledge was not at this stage of the hearing relevant.
It is plain that the date of knowledge and whether an
employer knows of disability is always relevant to an
enquiry under s.15. It is likely to be relevant and determinative in respect of the duty to make reasonable
adjustments, because the adjustments are those that it
is reasonable to have to make and it is unlikely that there
will be many situations in which it is likely that an
employer who knows nothing of the disability should be
required to make adjustments for it. It is less likely to be
relevant to direct and indirect discrimination, though it
is possible to see that at least conscious discrimination of
a direct kind could not occur if the employer said to have
discriminated was unaware that there was a disability.
That does not, however, entirely dispose of the possibility of direct discrimination.

22 Itemployer
is sufficient to say that the state of knowledge of the
was not relevant to the particular enquiry that
the tribunal was engaged upon. As I have already said,
there is much in the way in which the tribunal
approached the matter to suggest that the tribunal did
have in mind the date that the employer knew of the disability. I cannot, however, accept, in the event, that the
tribunal was not entitled to come to the view it did at
paragraph 31. There was considerable support, which I
have set out earlier in this judgment, for it to reach that
conclusion upon the basis it expressed. It is well recognised that tribunal judgments cannot be expected to be
the finest pieces of legal draughtsmanship. Infelicities
and awkwardness of expression must be excused. Part of
the awkwardness of expression here may simply be
because the tribunal had the task of fixing a date that
could have been any date, picked somewhat at random
perhaps, between the two possibilities that Mr Self was
proposing – if not at an earlier date if the claimant had
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satisfied the tribunal on the evidence that it should be.

23 InJ’s the
event, I have come to the conclusion that Simler
view was entirely correct and that despite the ‘clumsy’
– as Mr Self would have it – nature of the wording, the
tribunal’s decision was sufficient. The appeal therefore
in so far as it relates to the question of disability must be
rejected.

24 Iclaimant
should add that in part of his submissions to me the
complained that the tribunal had not explained
sufficiently why it came to the conclusion it did. As to
that, in respect of this head of claim, I consider it did,
because it had set out the evidence before it at an earlier
stage, it had commented as it did in the passage that I
have partly italicised above, and it was expressing the
absence of evidence, which it is very difficult for most
courts or tribunals to explain any more sufficiently than
to say that there is insufficient evidence. Since it has not
been shown to me that there was any focused, direct evidence that would have satisfied the s.6 requirement, I
consider that the tribunal was justified in reaching the
conclusion it did.

25 Ihave
add only this further remark. Mr Harron’s submissions
been clear, cogent and impressive. He has made the
point that disabled persons who suffer from mental disabilities are frequently reluctant to the point of silence
to say anything to their employers about it, therefore an
absence of complaint to their employer or for that matter
to their medical advisers over the years should not be
held against them. It should be understood as being an
effect of their condition. I would hope and expect that tribunals, whose judges do have some training in the recognition and handling of those with mental disabilities,
would be fully alert to this in any case in which it might
be relevant. However, it cannot simply be a solvent by
which an absence of evidence over the years as it were
becomes from other sources positive evidence that there
was such a condition. The absence of evidence, though it
might be explained, cannot amount to a presence of evidence, and the tribunal has ultimately to reach its conclusion on the evidence before it.

26 Belief
The tribunal was referred by the parties to one case that
had considered the proper approach to belief. The starting point necessarily is s.10 EqA 2010. By s.10(2):
‘(2) Belief means any religious or philosophical belief
and a reference to belief includes a reference to a lack
of belief.’
case does not concern religion. Belief is qualified by
27 This
the word ‘philosophical’. In the case of Grainger plc v
Nicholson [2010] IRLR 4 Burton J gave extensive consideration to the meaning of ‘philosophical belief ’. He
considered previous House of Lords authority (in particular that of R (on the application of Williamson) v Secretary of State for Education and Employment [2005] 2 AC
246 HL), a number of authorities in the European Court
of Human Rights and the case of Eweida v British Airways plc [2010] EWCA Civ 80, [2010] IRLR 322, which
at that stage was at EAT level. It is unnecessary to cite
extensively the judgment save to note that at paragraph
24 he said this:
‘24. I do not doubt at all that there must be some
limit placed upon the definition of “philosophical
belief” for the purpose of the Regulations [I interpose
to say that the cases alleging discrimination on the
grounds of religion and belief were then brought under
those Regulations; the formulation I have to address
is that in the EqA 2010, where the same words are
used, so far as material], but before I turn to consider
Mr Bowers’ suggested such limitations, I shall endeavour to set out the limitations, or criteria, that are to be
implied or introduced by reference to the jurisprudence
set out above:
(i) The belief must be genuinely held.

[2016] IRLR 485

(ii) It must be a belief and not, as in McClintock [v
Department of Constitutional Affairs [2008] IRLR
29], an opinion or viewpoint based on the present
state of information available.
(iii) It must be a belief as to a weighty and
substantial aspect of human life and behaviour.
(iv) It must attain a certain level of cogency,
seriousness, cohesion and importance.
(v) It must be worthy of respect in a democratic
society, be not incompatible with human dignity
and not conflict with the fundamental rights of
others (paragraph 36 of Campbell [and Cosans v
United Kingdom [1982] 4 EHRR 293] and
paragraph 23 of Williamson).’

28 The
five criteria were adopted by the judge in his determination as to whether the belief qualified for protection
as a philosophical belief. It set out at paragraph 36 the
five criteria I have just stated. It then said at paragraph
37 that it accepted the claimant’s assertion that he was
genuinely motivated by a desire to save money in the
public sector. It thus accepted that the first of those criteria had been met. At paragraph 39 it said, so far as
material:
‘39. … Whilst this tribunal is satisfied that the
claimant’s belief is genuinely held it is not on the particular facts of this case, a belief as to weighty and substantial aspects of human life and behaviour and its
level of cogency, seriousness or cohesion importance is
entirely confined to the workplace rather than human
life and behaviour in general [sic]. In the tribunal’s
judgment the belief contended for is not so much a
belief but a set of values which manifest themselves as
an objective or goal principally operating in the work
place. The fact that the belief is worthy of respect in a
democratic society is not challenged by the respondent.
In the judgment of the tribunal a “philosophical belief”
must have a status or cogency that is similar to that of
a religious belief.’
tribunal thus ticked the fifth criterion but rejected
29 The
criteria two, three and four. It also added, if true addition
it was, that the philosophical belief must have a status
or cogency similar to that of a religious belief, thereby
saying, in effect, that it did not.
to those matters the claimant complains first that the
30 Ascriteria
relate to philosophical belief whereas recent
jurisprudence from the European Court does not require
the belief to be philosophical; that restriction therefore
falls. He submits that it is therefore too narrow an
approach to determining whether his belief should qualify for protection. Secondly, he argues that the threshold
applied by the tribunal was simply too high; the threshold should be a relatively low one given the purposes for
which the protection applies particularly by reference to
Article 9 of the European Convention on Human Rights
and Fundamental Freedoms. Thirdly, he argues that the
reasons given for the conclusion expressed at paragraph
39 are insufficient for him to understand why the tribunal decided as it did.

31 The
claimant relies in particular upon Eweida v United
Kingdom [2013] IRLR 231. That was the European
Court’s decision on the case of a practising Coptic Christian who worked for British Airways. For some time she
had not displayed the cross that she wore but then determined to do so as an outward manifestation of her belief.
The manifestation was not a matter required in general
by her belief, but the European Court determined, in contrast to the decisions made by the domestic courts, that
her Article 9 rights had sufficiently been interfered with
and that to require her not to wear a cross doing the job
she did was not a proportionate means of achieving the
legitimate aim that the employer sought to achieve. The
claimant noted in particular the general principles set
out under the Convention in the judgment of the court
under paragraphs 79–82, and in particular paragraph 81.
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32 Discussion
Mr Self accepts that the word ‘philosophical’ does not
1733, 2302, 2313

appear in Article 9 in respect of qualifying belief.
Nonetheless, he maintains that the effect of Eweida (see
paragraph 81) is such that the criteria set out in
Grainger do encompass the meaning of belief as it is to
be applied in domestic law in a manner that is consistent
with the European authorities. I accept that the European authorities do not leave belief as a matter of casual
opinion but require it to have the characteristics that are
in essence set out by Burton J at paragraph 24 in
Grainger. Indeed, those characteristics were recognised
by the Attorney General in what she said to Parliament
in respect of the removal of the word ‘similar’ from in
front of belief when the wording was changed in the
statutory provisions. The substance of that which Lord
Nicholls of Birkenhead in agreement with their other
Lordships in Williamson said at paragraph 23 is in these
terms:
‘23. Everyone … is entitled to hold whatever beliefs
he wishes. But when questions of “manifestation”
arise, as they usually do in this type of case, a belief
must satisfy some modest, objective minimum
requirements. These threshold requirements are
implicit in Article 9 of the European Convention and
comparable guarantees in other human rights instruments. The belief must be consistent with basic standards of human dignity or integrity. Manifestation of
a religious belief, for instance, which involved subjecting others to torture or inhuman punishment would
not qualify for protection. The belief must relate to
matters more than merely trivial. It must possess an
adequate degree of seriousness and importance. As has
been said, it must be a belief on a fundamental problem. With religious belief this requisite is readily satisfied. The belief must also be coherent in the sense of
being intelligible and capable of being understood. But,
again, too much should not be demanded in this
regard. … Depending on the subject-matter, individuals cannot always be expected to express themselves
with cogency or precision. Nor are an individual’s
beliefs fixed and static. The beliefs of every individual
are prone to change over his lifetime. Overall, these
threshold requirements should not be set at a level
which would deprive minority beliefs of the protection
they are intended to have under the Convention: see
Arden LJ [2003] QB 1300, 1371, para 258.’

33 The
question of the approach to be taken does not rest,
however, upon case law alone, however authoritative
1733, 2302, 2313

cases such as Williamson are given that it considered the
extant European authority at the time. It extends to the
guidance to the EqA and the Employment Statutory
Code of Practice 2011 under the heading ‘Meaning of
belief’, which sets out (paragraph 2.59), ‘For a philosophical belief to be protected under the Act …’, and then
recites the five criteria precisely as Burton J had identified them to be. Since therefore the Code of Practice is to
be taken into account by a tribunal in reaching its decision, then although this tribunal did not specifically
advert to it, it is further support for the approach it took
and a further reason to think that there is no material
difference between the domestic approach and that under
Article 9. For that reason, I reject this argument that the
claimant advances.

34 Astiontoofthesufficiency
question of threshold, however, and the quesof reasons, I take a different view. It is
1733, 2302, 2313

an error of law not to adopt the proper approach. The
proper approach to determining whether or not there was
a qualifying belief is not simply to set out the wording in
the Code of Practice or that in paragraph 24 of Burton J’s
decision in Grainger, but to have regard also to the way
in which the criteria there set out are to be applied, as,
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for instance, indicated by the speech of Lord Nicholls,
whose words I have quoted above. He made it clear that
the belief must relate to matters more than merely trivial. That is a hint towards the approach that regards as
substantial that which is more than merely trivial. The
fact that he meant it in that sense is indicated by the use
of the word ‘again’ in the expression, ‘But, again, too
much should not be demanded in this regard’, when talking about the meaning of ‘coherence’. ‘Coherence’ is to be
understood in the sense of being intelligible and capable
of being understood. Clearly, the belief that the claimant
had would meet that test if that test had been applied in
isolation. The paragraph ends with a plea not to set the
threshold requirements at too high a level. The tribunal
did not indicate in its decision that it had had particular
regard to those matters that related to approach. When
that is coupled with the absence of any description as to
what it found to lack weight, or not to be in respect of a
substantial aspect of human life and behaviour, it has not
said sufficient to persuade me that an error of law may
not have been committed.

35 Incriteria
short, I consider that in respect of the third and fourth
what this tribunal has said is insufficient. I
1733, 2302, 2313

accept that it is not self-evident, to the point of it being
perverse to conclude otherwise, that the claimant’s belief
had to be a protected one – it was, in my view, open to the
tribunal to conclude that it might not have been – but the
tribunal had to approach this question in its assessment
by ensuring that it was not setting the bar too high. In
paragraph 39 as to the second criterion it said that the
belief contended for was:
‘39. … not so much a belief but a set of values which
manifest themselves as an objective or goal principally
operating in the work place. …’

36 Mr
Self confessed that he could not understand why a
belief and set of values were not in this context substan1733, 2302, 2313

tially equivalent to each other. This no doubt is intended
to be a reference to a case such as that of McClintock.
McClintock was a case in which a registrar had a view as
to the effect of allowing same-sex partners to adopt children, but he took this view not as a matter of principle
but as a matter of that which the evidence then available
showed to him. It was not so much therefore a matter of
belief as of opinion based upon the facts then available to
him. There is no discussion by this tribunal that could
place the belief of this claimant into that category. That is
not to say that the argument may not be made and may
not succeed, but it is certainly not obvious why it would.
Moreover, the words ‘which manifest themselves as an
objective or goal principally operating in the work place’
are also problematic. An objective or a goal may be the
result of adopting a particular belief. I confess I do not
fully understand what the tribunal there intended to say.

37 The
whole of paragraph 39 gave rise to a further point
taken by the claimant. That was that the tribunal had
1733, 2302, 2313

introduced a further hurdle for him to navigate: it had
excluded a belief that operated merely in the workplace.
I do not accept that that is an error of law. Though the
claimant refers to it as a spatial consideration, Mr Self’s
retort to it is, in my view, that to be accepted, which is
that where a belief has too narrow a focus it may, depending upon the width of that focus, not meet the standards
at the appropriate level identified in summary by Burton
J and explored in greater detail in paragraph 23 of Lord
Nicholls’s speech in Williamson. After all, he was asking
that the belief be a belief on a fundamental problem.
That might be thought to exclude beliefs that had so narrow a focus as to be parochial rather than fundamental.

38 Ishown
accept Mr Self ’s argument that if the tribunal can be
to be right on the absence of any one of those three
1733, 2302, 2313
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criteria upon which it founded its decision its conclusion
would stand. It follows, however, from what I have said
that in respect of each I cannot be satisfied that it
adopted the appropriate approach. I consider it did not
give sufficient reasons in this context. The reasons are
not otherwise explained by that which it described in its
factual findings. Although due allowance must be made
for the nature of many tribunal judgments, that cannot
in this case prevent my concluding that there is here an
error of law, taking everything together.

39 Disposal
The parties were agreed that the matter would have to
be remitted if I were to come to findings such as I have.
They disagree as to whether the case should be remitted
to the same judge for rehearing. By reference to the
familiar authority, Sinclair Roche & Temperley v Heard
[2004] IRLR 763, paragraph 46 of the judgment of the
Appeal Tribunal, the claimant argued that the decision
was totally flawed and the judge should be denied a second bite. If he had already made up its mind on the face
of it, it would be difficult, if not impossible, to change it.
Mr Self argued that proportionality was relevant – this
had been a two-day hearing below – but, although he
thought that the passage of time might stand against the
decision, I do not entirely agree with him on that. It may
be that he was attempting to be as realistic as he submitted, but it seems to me that this is a case that of its
nature a tribunal is likely to remember.

40 Be
that as it may, even if I were wrong on that and he
were right, I have come to the conclusion that the decision is not totally flawed. It is inadequately expressed –
it may have been, but not necessarily was, one reached
by adopting the wrong approach or without reference to
the leading authorities – but I can, as it seems to me,
have confidence in what is set out at paragraph 46.4 in
Heard with regard to tribunal professionalism. I should
assume, and I do assume, that the judge is capable of a
professional approach in dealing with the matter on
remission. I have said much in this judgment that may
help to guide him, although the principal authorities
remain as I have mentioned – those of Grainger, to which
he had particular regard, but also and importantly to
Williamson in the passages that I have mentioned – and
it seems to me that the bar should not be set too high,
although plainly the judge has to bear in mind that for a
belief to qualify as one that is philosophical it must at
least reach a certain measure of seriousness and cogency
as indeed the Grainger criteria require.

41 Accordingly,
I shall remit the matter for fresh decision by
the judge below.
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UNIVERSITY OF LONDON (appellant) v.
MORRISSEY (respondent)
UKEAT/0285/15/RN
1200
1220
1290
4700

Information and consultation
Information and Consultation of Employees
Regulations
Information and Consultation of Employees
Directive
Central Arbitration Committee

Information and Consultation of Employees Regulations 2004, SI
2004/3426: regs. 7, 14
Information and Consultation of Employees Directive 2002/14
For changing existing consultation mechanisms see Harvey NIII [201]
and Harvey R [2202]

The facts:
Ms Morrissey, the respondent, on behalf of employees of the
appellant University of London (“the employer”), submitted a
request to the Central Arbitration Committee (“the CAC”), that
the employer should establish information and consultation
arrangements under the Information and Consultation of
Employees Regulations 2004, SI 2004/3426 (“the Regulations”),
which implemented the Information and Consultation of
Employees Directive 2002/14. More than 10% of the employer’s
employees made that request, such that reg. 7 of the Regulations
required that the employer should initiate negotiations by taking the steps set out in reg. 14(1). Regulation 14(1) provided that
“In order to initiate negotiations to reach an agreement under
these Regulations the employer must as soon as reasonably practicable – (a) make arrangements, satisfying the requirements of
paragraph (2), for the employees of the undertaking to elect or
appoint negotiating representatives; and thereafter (b) inform
the employees in writing of the identity of the negotiating representatives; and (c) invite the negotiating representatives to
enter into negotiations to reach a negotiated agreement”. The
employer already had collective bargaining arrangements in
place with two unions that it recognised. Those included information and consultation processes, but it accepted that, in the
light of the request made by Ms Morrissey, those arrangements
needed to be amended or extended. The employer invited the two
recognised unions, which between them had something in the
region of 25% of the workforce in membership, each to nominate
two candidates at a meeting that would be attended by representatives of those two recognised unions. As a result, there were
no discussions involving non-union employees about the form of
any new consultative forum or about the appointment of representatives.
Ms Morrissey complained, under reg. 15(1), that the requirements for the appointment or election of negotiating representatives set out in reg. 14(2) had not been complied with. Regulation 14(2) provided that “The requirements for the election or
appointment of negotiating representatives under paragraph
(1)(a) are that – (a) the election or appointment of the representatives must be arranged in such a way that, following their election or appointment, all employees of the undertaking are represented by one or more representatives; and (b) all employees of
the undertaking must be entitled to take part in the election or
appointment of the representatives and, where there is an election, all employees of the undertaking on the day on which the
votes may be cast in the ballot, or if the votes may be cast on
more than one day, on the first day of those days, must be given
an entitlement to vote in the ballot.” The CAC upheld the complaint, observing that there had been no discussions involving
non-union employees about the form of any new consultative
forum or about the appointment of representatives. On its broad
approach to reg. 14, the employer had made no attempt to invite
non-union members to put forward candidates for appointment
or election, nor to put across a clear message that the union representatives would also represent non-members, nor explain how
that could take effect, and thought that the employees were
being asked to ratify a course of action that the employer saw as
being its preferred outcome. The employer appealed on the basis
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In the case of A.P., Garçon and Nicot v. France,
The European Court of Human Rights (Fifth Section), sitting as a
Chamber composed of:
Angelika Nußberger, President,
André Potocki,
Faris Vehabović,
Yonko Grozev,
Carlo Ranzoni,
Mārtiņš Mits,
Lәtif Hüseynov, judges,
and Milan Blaško, Deputy Section Registrar,
Having deliberated in private on 21 and 28 February 2017,
Delivers the following judgment, which was adopted on the
last-mentioned date:

PROCEDURE
1. The case originated in three applications (nos. 79885/12, 52471/13
and 52596/13) against the French Republic lodged with the Court under
Article 34 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (“the Convention”) by three French nationals, A.P.
(“the first applicant”), Émile Garçon (“the second applicant”) and Stéphane
Nicot (“the third applicant”) on 5 December 2012 (as regards the first
applicant) and 13 August 2013 (as regards the second and third applicants).
The President of the Section acceded to the first applicant’s request not to
have his name disclosed (Rule 47 § 4 of the Rules of Court).
2. The first applicant was represented before the Court by SCP
Gatineau-Fattaccini, a law firm authorised to practise in the Conseil d’État
and the Court of Cassation. The remaining two applicants were represented
by SCP Thouin-Palat and Boucard, a law firm authorised to practise in the
Conseil d’État and the Court of Cassation, and by Mr Julien Fournier and
Mr Emmanuel Pierrat, lawyers practising in Paris. The French Government
(“the Government”) were represented by their Agent, Mr François
Alabrune, Director of Legal Affairs at the Ministry of Foreign Affairs.
3. The applicants, who are transgender persons, alleged that the refusal
of their requests to have the indication of gender on their birth certificates
corrected, on the grounds that persons making such a request had to
substantiate it by demonstrating that they actually suffered from a gender
identity disorder and that the change in their appearance was irreversible,
amounted to a violation of Article 8 of the Convention (taken in conjunction
with Article 3 of the Convention in the first applicant’s case). Alleging a
violation of Article 8 read in conjunction with Article 3, the first applicant
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also criticised the fact that the domestic courts had made the correction of
his birth certificate conditional on his undergoing an intrusive and
degrading expert medical assessment. He further complained, under Article
6 § 1 of the Convention, “possibly taken in conjunction with Article 8”, of a
breach of his right to a fair hearing, stemming from the fact that the
domestic courts had allegedly committed a manifest error of assessment in
finding that he had not provided proof of an irreversible change in his
appearance. The second and third applicants also complained of a violation
of Article 14 of the Convention taken in conjunction with Article 8.
4. On 18 March 2015 the Government were given notice of the
complaints concerning Articles 3, 8 and 14 of the Convention.
5. On 15 June 2015 the non-governmental organisations Alliance
Defending Freedom (ADF) International and, jointly, Transgender Europe,
Amnesty International and the European Region of the International
Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA-Europe),
were given leave to intervene in the written procedure (Article 36 § 2 of the
Convention and Rule 44 § 3).

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE
6. On the date of lodging of the applications, the applicants were
regarded for civil-law purposes as belonging to the male sex. For that
reason, the masculine form is used in referring to them; however, this
cannot be construed as excluding them from the gender with which they
identify.
A. Application no. 79885/12
7. The first applicant was born in 1983 and lives in Paris.
8. The first applicant stated that, although he had been entered in the
register of births as being male, he had always behaved like a girl and his
physical appearance had always been very feminine. As an adolescent and
young adult he had struggled considerably with his gender identity, since
the male identity assigned to him at birth did not match his female
psychological and social identity. In 2006, after several doctors had
diagnosed a gender identity disorder known as “Harry Benjamin syndrome”,
he had begun a transitional phase, living in society as a woman and
undertaking a course of hormone treatment under the supervision of an
endocrinologist, Dr H., and a neuropsychiatrist, Dr Bo.
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9. The first applicant submitted three medical certificates issued by these
doctors during the period in question. In the first two certificates, dated
12 April 2007, Dr Bo. stated that the first applicant had been under his
supervision since 27 April 2005 “for a syndrome typical of gender identity
disorder”. He stated that “there [was] thus an observable difference between
his current physique and the photograph on his identity card”, and that
“there [were] no medical or psychological contraindications for [an]
operation ... on the Adam’s apple”. In the third certificate, dated 16 January
2008, Dr H. stated that he had been overseeing the applicant’s hormone
treatment for “typical primary gender identity disorder since 1 June 2006,
together with Dr B.”, and that “following endocrinology and metabolic
tests, including karyotyping, [he was being] treated with anti-androgens and
oestrogen”. The doctor concluded that “the marked, plausible and genuine
nature of his gender dysphoria, together with the ‘real life test’, [made him]
eligible for reassignment surgery, of which [he had] a legitimate
expectation”.
10. The first applicant also produced a medical certificate issued on
3 April 2008 by another psychiatrist, Dr Ba., which certified that he had
“typical Harry Benjamin syndrome” and that “there [were] currently no
contraindications for the medical and/or surgical treatment entailed in the
gender reassignment sought by the patient”.
11. The first applicant stressed that he had not originally intended to
undergo mutilating gender reassignment surgery, but had resigned himself
to it because the French courts’ case-law made it a precondition for a
change in civil status.
12. The first applicant decided to undergo surgery in Thailand,
performed by Dr S., whom he described as a “world-renowned specialist”.
The operation was carried out on 3 July 2008. Dr S. issued the following
medical certificate:
“... following a period of diagnosis by psychosexual specialists and an appropriate
period of living full-time with a female identity, the above-mentioned person was
diagnosed with a gender identity disorder (F64.0) defined as DSM IV, ICD-10. She
was accepted for the appropriate surgical treatment, namely gender reassignment
surgery.
... The surgery consisted of an orchidectomy, a vaginoplasty, a clitoroplasty and a
labiaplasty, combined in a single operation. On completion of the operation the male
sexual organs ... were replaced by organs that are female in appearance and function,
with the exception of the reproductive organs. This involved removing the male
reproductive organs, resulting in irremediable infertility.
In accordance with all established medical and legal definitions, the operation is
irreversible and means that Mr [A.P.]’s male sexual identity has been permanently
changed to a female sexual identity.”

13. In a certificate signed on 10 September 2008 Dr H. confirmed that
the first applicant “[had] undergone irreversible male-to-female gender
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reassignment surgery”, and stressed that “the request for a change in civil
status [was] compelling and admissible [and was] an integral part of the
treatment”.
14. The first applicant produced four further certificates. The first, dated
26 May 2009, was signed by Dr W., a surgeon. It stated that the first
applicant had undergone “a cosmetic laryngoplasty as part of
male-to-female transitioning, after irreversible reassignment surgery was
performed on the external genitalia”. In the second certificate, dated 27 May
2009, a speech therapist stated that she had “worked with [A.P.] for two
years on feminisation of her voice”, and that “her voice and appearance
[were] now wholly feminine and consistent with each other”. The third
certificate, signed on 23 July 2009 by Dr B., a psychiatrist, read as follows:
“... [A.P.] is under supervision for typical Harry Benjamin syndrome, for which a
gender reassignment process has been under way for several years. She has had
hormone treatment and the surgery required to make her appearance and behaviour
female. It is therefore legitimate, in the interests of her social and professional
integration, for her civil status to be brought into line with her appearance and her
wishes. ...”

15. In the fourth certificate, dated 16 March 2010, Dr P., a doctor
specialising in fundamental psychopathology and psychoanalysis and a
psychotherapist, stated that he had started psychotherapy sessions with the
first applicant and, in particular, had “noted ... the consistency between
Ms [A.P.]’s statements and her preferred gender identity”.
1. Judgments of the Paris tribunal de grande instance of 17 February
and 10 November 2009
16. On 11 September 2008 the first applicant brought proceedings
against State Counsel in the Paris tribunal de grande instance seeking a
declaration that he was now female and that his first name was A. (a female
forename). He submitted, in particular, the medical certificates of 12 April
2007 and 16 January and 10 September 2008, and the certificate issued by
Dr S. On 16 October 2008 State Counsel requested a multi-disciplinary
expert assessment, on the grounds that the applicant’s surgery had been
performed abroad.
(a) Interlocutory judgment of 17 February 2009

17. On 17 February 2009, in an interlocutory judgment, the Paris
tribunal de grande instance stressed as follows:
“Where a diagnosis of gender identity disorder has been made following a thorough
assessment and the person concerned has undergone irreversible physical changes for
therapeutic purposes, it is appropriate to consider that, although the person’s new
gender status is imperfect in that the chromosomal make-up is unchanged, he or she is
closer, in terms of physical appearance, mindset and social integration, to the
preferred gender than to the gender assigned at birth.”
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However, the court further found:
“Irrespective of the status of the authors of the medical certificates produced in
support of the application, the need for a firm diagnosis means that a
multi-disciplinary expert assessment should be carried out in order to establish the
applicant’s current state from a physiological, biological and psychological
perspective and to investigate the persistence of the alleged disorder in his past.”

The court appointed three experts – a psychiatrist, an endocrinologist
and a gynaecologist – and requested them, after interviewing and examining
the first applicant and consulting the medical certificates and operation
reports submitted, to:
“(a) describe the applicant’s current physical state ... and the presence or absence of
any external or internal genitalia of either sex; order, with the applicant’s consent, any
samples and laboratory tests capable of establishing the biological and genetic
characteristics of the applicant’s sex; state whether a mistake could have been made in
the sex recorded on the birth certificate, or an organic or biological change could have
occurred later; look for traces of possible surgery aimed at bringing about or
completing a transformation of the genitalia or secondary sexual characteristics; state
whether the patient has been treated with either medication or hormones; state
whether the surgery or hormone treatment was carried out on account of pre-existing
physical anomalies or because of the patient’s psychological state, leaving aside his
deliberate intentions;
(b) describe [the first applicant’s] mental state and behaviour as regards his gender
and, in so far as possible, indicate their origins and trace their development; report on
any course of psychotherapy followed, specifying its duration and outcome; state
whether the patient suffers from any mental disorder and, if so, specify the nature of
that disorder;
(c) express a view on the possible existence of gender identity disorder, giving
reasons for making or ruling out such a diagnosis; state whether, in the light of all the
available individual medical data (physiological, biological and physical), the person
concerned should be regarded as male or female.”

18. The court ruled that the costs of the expert assessment should be met
by the first applicant, and ordered him to deposit a sum of 1,524 euros
(EUR) for that purpose.
19. The first applicant refused to submit to an expert assessment on the
grounds that this type of assessment, as well as being very costly, also failed
to respect the physical and mental integrity of the person concerned. In his
view the documents he had submitted, which had been written by specialist
doctors and noted the genuine nature of his change of gender, were more
than sufficient and it was not necessary to make him undergo a further
battery of traumatic tests.
20. In an order of 13 March 2009 the Deputy President of the Paris Court
of Appeal refused the first applicant leave to appeal against this
interlocutory judgment.
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(b) Judgment of 10 November 2009

21. On 10 November 2009 the Paris tribunal de grande instance rejected
the first applicant’s request. It stressed that the certificates produced by the
first applicant, however informative, did not answer the court’s questions
regarding the origin, nature, persistence and consequences of the disorder in
question, and that the doctors who had been consulted could not, in the
space of a few lines intended to allow the operation to go ahead, carry out
the work of three experts instructed on the basis of a very wide-ranging and
detailed mandate. The court noted in particular that the certificates did not
mention the applicant’s mental state and attitude with regard to his gender,
or express a view as to the origin of the disorder and its development.
Likewise, they did not specify whether the first applicant suffered from
mental-health problems and whether he had followed a course of
psychotherapy, nor did they provide any information on his current state,
having been written prior to his gender reassignment. The court added that
patients who underwent surgery in France submitted a comprehensive file
covering all the disciplines concerned as a precondition of reassignment
surgery, something which the doctor who had operated on the first applicant
in Thailand had apparently not required. In order to have their costs covered
by the social-security scheme, patients in France had to undergo a whole
series of rigorous examinations. The court found that, in the light of the
evidence in the file, the applicant should submit willingly to the expert
assessment. In accordance with Article 11 of the Code of Civil Procedure,
which authorised the courts to draw all the appropriate inferences from a
party’s refusal to cooperate with an investigative measure, the court found
that, in the absence of a multi-disciplinary expert assessment, the first
applicant’s request had not been sufficiently substantiated.
2. Paris Court of Appeal judgment of 23 September 2010
22. Following an appeal by the first applicant the Paris Court of Appeal,
in a judgment of 23 September 2010, upheld the judgment of 10 November
2009 in so far as it had rejected the first applicant’s request for the
indication of gender on his birth certificate to be corrected.
23. First of all, the Court of Appeal inferred from Article 8 of the
Convention that “where, following medical and surgical treatment
undergone for therapeutic purposes”, a person with a gender identity
disorder no longer possessed all the characteristics of his or her original sex
and had taken on a physical appearance closer to that of the opposite sex,
which matched his or her social behaviour, the principle of respect for
private life warranted amending the civil-status records to indicate the sex
corresponding to the person’s appearance.
24. However, the Court of Appeal found that, in the light of the
documents submitted by the first applicant, it was “not established that he

AB 1394

A.P., GARÇON AND NICOT v. FRANCE JUDGMENT

7

no longer possesse[d] all the characteristics of the male sex”. It stressed in
that regard that, although the psychiatrists Bo. and Ba. had given a diagnosis
of gender identity disorder in their certificates of 12 April 2007 and 3 April
2008, they had not noted the “absence of mental-health problems”. The
Court of Appeal further noted that the hormone treatment referred to in the
certificates issued by Dr H. on 16 January and 10 September 2008 dated
back a long time. It also found that the certificate drawn up by Dr S., the
doctor who had operated on the first applicant in Thailand on 3 July 2008,
was “extremely brief” and consisted merely in a list of items of medical
information that did not make clear whether the gender reassignment
surgery had been effective. Furthermore, the documentation produced by
the first applicant concerning the clinic, which had been taken from the
Internet, was not sufficient to establish either the scientific and surgical
reputation of the surgeon who had performed the operation or whether the
surgery had complied with standard medical practice. Nor was this
demonstrated by Dr W.’s certificate of 26 May 2009, “owing to the lack of
any detail”.
25. The Court of Appeal went on to observe that the first applicant had
refused persistently on principle to submit to an expert assessment and had
not cooperated in the assessment ordered by the lower court, “on the
irrelevant pretext of protection of his private life, even though the aim [had
been] to establish that a person presenting with a gender identity disorder no
longer possessed all the characteristics of the sex assigned at birth”. The
court stressed that “the possible interference with private life [had been]
proportionate to the requirement to establish the person’s gender identity,
which [was] a component of civil status that [was] subject to the
public-order principle of inalienability”.
26. The Court of Appeal found, however, that the fact that the first
applicant was known by a female forename – as was clear from numerous
statements from those close to him – allied to his conviction that he was
female, the fact that he had had various medical treatments and operations,
and the “reality of his social life”, meant that he had a legitimate interest in
changing his male forenames to female ones. The court therefore ordered
that his forenames be corrected on his birth certificate.
3. Judgment of the First Civil Division of the Court of Cassation of
7 June 2012
(a) Grounds of appeal

27. The first applicant appealed on points of law against the judgment of
23 September 2010.
28. He argued, firstly, that the right to respect for private life meant that
gender reassignment should be authorised for persons whose physical
appearance was closer to that of the opposite gender, to which their social
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behaviour corresponded. He criticised the Court of Appeal’s refusal of his
request to have the indication of his gender amended because he had refused
to cooperate in an expert assessment aimed at determining the origins of his
gender identity disorder and its development, and at ascertaining that he no
longer had all the characteristics of the male sex. In his view, in ruling in
this way after noting that he was known by a female forename, that he was
convinced that he belonged to the female sex, and that he had had various
medical and surgical treatments and lived in society as a woman, the Court
of Appeal had breached Article 8 of the Convention. The first applicant
referred, in particular, to the position of the Commissioner for Human
Rights of the Council of Europe as set out in his issue paper of October
2009 entitled “Human rights and gender identity”, and to Resolution 1728
(2010) of the Parliamentary Assembly of the Council of Europe on
discrimination on the basis of sexual orientation and gender identity (see
paragraphs 73 and 75 below).
29. Secondly, he argued that it had been fully established by the medical
certificates he had submitted that he was transgender, that he had undergone
surgery which made him a woman, and that his physical appearance and
social behaviour were female. In ruling that these documents were
insufficient to establish the existence of the conditions required for gender
reassignment, and criticising him for not cooperating with the expert
assessment, the Court of Appeal had therefore distorted the evidence.
30. Thirdly, he alleged a violation of Article 14 of the Convention taken
in conjunction with Article 8, taking the view that the Court of Appeal, in
finding that he should have submitted to the expert assessment and in
dismissing his appeal, had based its assessment on discriminatory grounds.
(b) The judgment

31. On 7 June 2012 the Court of Cassation (First Civil Division, Bulletin
2012, I, no. 123) dismissed the appeal in the following terms:
“... In order to substantiate a request to have the gender markers on a birth certificate
corrected, the person concerned must demonstrate, in view of the widely accepted
position within the scientific community, that he or she actually suffers from the
gender identity disorder in question and that the change in his or her appearance is
irreversible. After examining the documents submitted, without distorting them, and
having noted, firstly, that the certificate describing surgery performed in Thailand was
very brief (being confined to a list of items of medical information and saying nothing
about the effectiveness of the operation) and, secondly, that [the first applicant]
refused in principle to undergo the expert assessment ordered by the first-instance
court, the Court of Appeal was entitled to refuse the application for correction of the
gender markers on the appellant’s birth certificate ...”
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B. Application no. 52471/12
32. The second applicant was born in 1958 and lives in Le
Perreux-Sur-Marne.
33. He submitted that, although he had been entered in the register of
births as male, he had been aware from a very young age of belonging to the
female gender.
34. Owing to social pressure he had tried to hide his true nature and had
married twice while living with the male identity entered on his birth
certificate. However the marriages, from which he had children, had ended
in divorce.
35. He dressed as a woman and was perceived by others as a woman.
Since 2004 he had been undergoing treatment with feminising hormones
and had undergone genital reconstruction surgery.
1. Judgment of the Créteil tribunal de grande instance of 9 February
2010
36. On 17 March 2009 the second applicant brought proceedings against
State Counsel in the Créteil tribunal de grande instance seeking an order for
his birth certificate to be corrected by replacing the word “male” with
“female” and replacing his male forenames with the name “Émilie”. He
referred in particular to a certificate issued in 2004 by Dr B., a psychiatrist
and specialist in transgender issues, stating that the second applicant was a
transgender person.
37. The court gave judgment on 9 February 2010. It noted that the
second applicant had merely filed a few invoices dated 2008 and issued in
the name of “Émilie” Garçon, four statements made by witnesses in 2008
saying that they had known the second applicant for a number of years,
knew that he was a “transgender” person (or “transsexual”, as one of them
put it) and had seen him “evolve as a woman without any apparent
difficulty”, and a certificate dated 23 April 2009 signed by the
endocrinologist Dr T., according to which the second applicant had been
receiving treatment for gender dysphoria since 2006 and taking feminising
hormones since 2004, a treatment that was well tolerated and effective.
Noting also that the second applicant had not submitted the certificate from
Dr B., the court found that he had not “[demonstrated] that he was actually
transgender as claimed”. As he had not demonstrated that he actually
suffered from the alleged disorder, his request had to be refused, since a
change to the indication of gender in civil-status documents “was possible
only in order to make a proven de facto situation official”. The court held
that it had to refuse the request for a change of forename on the same
grounds, as that request was merely secondary to the request for a change in
civil status.
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2. Judgment of the Paris Court of Appeal of 27 January 2011
38. On 27 January 2011, following an appeal by the second applicant,
the Paris Court of Appeal upheld the judgment of 9 February 2010 giving
the following reasons:
“... While the principle of the inalienability of civil status precludes the law from
recognising a change wilfully sought by an individual, it does not imply that civil
status cannot be changed.
Where a genuine gender identity disorder that is medically recognised and
untreatable has been diagnosed following a rigorous assessment, and the transgender
person has undergone irreversible physical changes for therapeutic purposes, it is
appropriate to consider that, although the person’s new gender status is imperfect in
that the chromosomal make-up is unchanged, he or she is closer, in terms of physical
appearance, mindset and social integration, to the preferred gender than to the gender
assigned at birth. In these circumstances, and since under Article 57 of the Civil Code
the birth certificate must mention the sex of the individual concerned, the principle of
change should be accepted.
In the present case Émile Maurice Jean Marc Garçon ... was entered in the
civil-status registers as male.
It is up to the appellant to give reasons, in particular on the basis of medical
evidence, why he should be regarded as female as he requests.
The appellant claims to be a transgender person who has lived with a female gender
identity for several years. He argues that the disparity between his preferred gender
and the gender assigned to him at birth is sufficient to warrant a change in civil status
without his first having to demonstrate that he has undergone gender reassignment
surgery.
Regarding the medical aspect he has simply submitted, as he did before the
first-instance court, a certificate issued by Dr [T.] dated 23 April 2009, written on the
headed paper of Dr [D. S.-B.], in which that doctor ‘certifies that the endocrinologist
Dr [S.-B.] has been treating Mr Émile (Émilie) Garçon for gender dysphoria ... since
2006’, and specifies that the appellant has been receiving treatment with feminising
hormones since 2004 and that the treatment is well tolerated and effective.
This medical certificate stating that the appellant followed a course of feminising
hormone treatment from 2004 to 2009 does not in itself demonstrate the existence of a
permanent physical or physiological change and hence the irreversible nature of the
gender reassignment process.
An expert assessment appears pointless since the appellant, who rejects the idea of
having to undergo genital surgery, does not mention any plastic surgery performed in
connection with the current course of hormone treatment, and has not produced any
opinion by a psychiatrist capable of demonstrating the existence and persistence of the
alleged disorder, although Émile Garçon’s birth certificate states that he has been
married twice ... and divorced twice ...”
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3. Judgment of the first Civil Division of the Court of Cassation of
13 February 2013
(a) Grounds of appeal

39. The second applicant appealed on points of law against the judgment
of 27 January 2011. He argued in particular that, in refusing his requests on
the pretext that he had not demonstrated either the existence of “permanent
physical or physiological change and hence the irreversible nature of the
gender reassignment process”, or “the existence and persistence of the
alleged disorder”, the Court of Appeal had breached Article 8 of the
Convention, since the right to respect for private life implied the right for
individuals to define their sexual identity and to have their civil-status
documents amended to reflect their preferred gender identity, without
having to demonstrate the existence of a gender identity disorder or gender
dysphoria, or to undergo a prior process of irreversible gender reassignment.
Making the right to amendment of civil-status documents subject to proof of
having undergone an irreversible process of gender reassignment amounted
to requiring the holders of that right to be sterilised in order to exercise it,
thereby interfering with their dignity and with due respect for their bodies
and the intimacy of their private lives. The second applicant inferred from
this that there had been a violation of Article 8 on account of the fact that
the Court of Appeal had required him to furnish proof of having undergone
that process. He added that it was discriminatory and contrary to Article 14
of the Convention to make this right subject to such proof and to proof of a
gender identity disorder or gender dysphoria.
(b) Judgment of 13 February 2013

40. On 13 February 2013 the Court of Cassation (First Civil Division)
dismissed the appeal on points of law in the following terms:
“... In order to substantiate a request for correction of the gender markers on a birth
certificate, the person concerned must demonstrate, in view of the widely accepted
position within the scientific community, that he or she actually suffers from the
gender identity disorder in question and that the change in his or her appearance is
irreversible.
Furthermore, after noting that [the second applicant] had merely produced a
certificate issued by a doctor on 23 April 2009 on the headed paper of a different
doctor, in which the former certified that the latter, an endocrinologist, was treating
[the second applicant] for gender dysphoria, and which stated that the patient had been
receiving treatment with feminising hormones since 2004, the Court of Appeal found
that this medical certificate alone did not demonstrate the existence or persistence of a
gender identity disorder, or the irreversible nature of the gender reassignment process.
These are not discriminatory conditions nor do they infringe the principles set out in
Articles 8 and 14 of the European Convention on Human Rights or Articles 16 and
16-1 of the Civil Code, as they are based on a fair balance between the requirements
of legal certainty and the inalienability of civil status on the one hand, and the
protection of private life and respect for the human body on the other ...”

AB 1399

12

A.P., GARÇON AND NICOT v. FRANCE JUDGMENT

C. Application no. 52471/12
41. The third applicant was born in 1952 and lives in Essey-les-Nancy.
42. He submitted that, although he had been entered in the register of
births as male, he had been aware from a very young age of belonging to the
female gender. He had lived with a woman from 1975 to 1991 and they had
had a child together in 1978.
43. The third applicant said that he had hidden his true nature for a long
time as he had been afraid of being bullied and later of losing custody of his
daughter. Once his daughter was grown up he had adapted his appearance
and social conduct to match his female gender identity. While most of the
documents he used in everyday life reflected his gender identity, this was
not the case of his civil-status documents, passport, driving licence, vehicle
registration papers or entry in the national identity register. As a result, he
was constantly obliged to refer to his transgender identity, to the detriment
of his private life.
1. Judgments of the Nancy tribunal de grande instance of 7 November
2008 and 13 March 2009
44. On 13 June 2007 the third applicant brought proceedings against
State Counsel in the Nancy tribunal de grande instance seeking an order for
his birth certificate to be corrected by replacing the word “male” with
“female” and for his forenames to be replaced by the name “Stéphanie”.
(a) Judgment of 7 November 2008

45. The Nancy tribunal de grande instance delivered an initial judgment
on 7 November 2008. It pointed out that it was “now unanimously
recognised by both domestic and European case-law that transgender
persons [had] the right to respect for their private life” and were therefore
entitled to have their gender and forenames amended on their civil-status
documents. However, the court stressed that a number of conditions had to
be met, stating as follows:
“[T]he gender identity disorder [must] be established not only medically (usually by
a multi-disciplinary team of doctors, surgeons, an endocrinologist, a psychologist and
a psychiatrist), but also judicially, either by means of an expert assessment (although
the court is not required to order one) or on the basis of medical certificates produced
by the person concerned establishing with certainty that he or she has undergone
medical treatment and surgery in order to achieve gender reassignment.”

The court went on to find as follows:
“Persons wishing to have their gender changed in their civil-status documents must
demonstrate that they have undergone medical and surgical treatment for therapeutic
purposes and have had previous surgery to remove the external characteristics of their
original sex.
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Hence, only ‘genuine’ transgender persons can have the gender markers in their
civil-status documents changed, that is to say, persons who have already undergone an
irreversible gender reassignment process.
In other words, a court may order individuals’ civil-status documents to be amended
to reflect their preferred new gender only after they have genuinely altered their
sexual anatomy to make it conform as closely as possible to their preferred gender.
These medical and surgical conditions are explained by the fact that a genuine
gender identity disorder, which is characterised by ‘a deeply held and unshakeable
feeling of belonging to the opposite gender to one’s genetically, anatomically and
legally assigned gender, accompanied by an intense and consistent need to change
one’s gender and civil status’, must be distinguished from other related but different
concepts such as transvestism, which is based solely on reversible outward appearance
and does not entail a change of anatomical sex.
In the present case, although S. Nicot is female in appearance and has provided
documents and invoices issued to him by certain bodies in the name of Ms Stéphanie
Nicot, these factors do not enable the court to assess whether he has actually changed
gender. At the hearing, when questioned by the President regarding any treatment he
may have undergone, S. Nicot took a militant stance – as he is perfectly entitled to do
– and invoked the confidential nature of his private life ...”

46. The court therefore stayed the proceedings concerning the third
applicant’s requests and ordered him to “produce in the proceedings any
medical documents relating to the medical and surgical treatment undergone
and capable of demonstrating that he [had] actually changed gender”.
(b) Judgment of 13 March 2009

47. The third applicant refused to produce any medical documents,
taking the view that he had demonstrated sufficiently that he was physically
and psychologically female and was integrated socially as a woman. He
simply stated that his general practitioner had prescribed hormone treatment
for him which meant that he had female secondary sexual characteristics
such as breasts. State Counsel concluded that it was not possible to amend
his civil status without proof of gender reassignment surgery.
48. In a judgment of 13 March 2009 the Nancy tribunal de grande
instance noted that the third applicant had not produced medical and
surgical evidence of gender reassignment, and therefore rejected his request.
The judgment reiterated the reasoning of the judgment of 7 November 2008.
The court stated as follows:
“[A change of gender in civil-status documents may be granted only to] ‘genuine’
transgender persons, that is, to persons who have already undergone irreversible
gender reassignment, and not to persons who merely claim to be ‘transgender’ on the
grounds that they are regarded socially as belonging to the gender corresponding to
their outward appearance, but who oppose any gender reassignment surgery or refuse
to provide medical and surgical evidence of such reassignment having been carried
out by means of medical treatment and surgery.”

The court went on to find as follows:
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“Granting S. Nicot’s request would effectively amount to the creation by the courts
of a ‘third gender’, namely persons of female appearance who nevertheless continue
to have a male external sexual anatomy but can marry a man. In the opposite case, a
person who is male in appearance would continue to have female genitalia and could
thus give birth to a child!!! As the case-law currently stands, such a situation is wholly
prohibited.”

2. Judgment of the Nancy Court of Appeal of 3 January 2011
49. In a judgment of 3 January 2011 the Nancy Court of Appeal upheld
the judgment of 13 March 2009. It stressed in particular that “the request for
a change in civil status [did] not necessarily require proof of surgical change
such as the removal or alteration of the genitalia, or plastic surgery”, but
implied that “the irreversible nature of the gender reassignment process be
established in advance”. The court went on to find that the third applicant
“[had] not provided such intrinsic proof, which [could] on no account derive
from the fact that he [was] regarded by others as female”. It added that
respect for private life could not result in the third applicant being exempted
from this “obligation to provide proof, which [was] not designed to confuse
transgenderism and transsexualism but which, besides the inalienability of
civil status, [was] aimed at ensuring the consistency and reliability of civilstatus records”. That requirement, which was legitimate and in no way
discriminatory, was not in breach of Article 14 of the Convention, and it
was not the court’s task to remedy the deficiencies in the evidence adduced
by the third applicant.
3. Court of Cassation judgment of 13 February 2013
(a) Grounds of appeal

50. The third applicant lodged an appeal on points of law against the
judgment of 3 January 2011. He argued that the right to respect for private
life entailed the right to define one’s gender identity and to have civil-status
documents amended to reflect one’s preferred gender, without a prior
obligation to undergo an irreversible gender reassignment process and
provide proof thereof. In finding that he should have furnished proof of this
irreversible process, the Court of Appeal had therefore breached Article 8 of
the Convention, especially since neither the principle of the inalienability of
civil status nor the need for consistency and reliability of civil-status records
made it necessary for individuals to undergo an irreversible process of
gender reassignment, and provide proof thereof, in order to have their
civil-status documents amended. The third applicant added that it was
discriminatory and contrary to Article 14 of the Convention to make
individuals’ right to have their civil-status documents amended to reflect
their preferred gender conditional upon proof that they had undergone
irreversible gender reassignment.
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(b) Judgment of 13 February 2013

51. The third applicant’s appeal was examined at the same time as the
second applicant’s.
52. On 13 February 2013 the Court of Cassation (First Civil Division)
dismissed the appeal on the following grounds:
“... In order to substantiate a request for correction of the gender markers on a birth
certificate, the person concerned must demonstrate, in view of the widely accepted
position within the scientific community, that he or she actually suffers from the
gender identity disorder in question and that the change in his or her appearance is
irreversible.
Given that [the third applicant] has not furnished intrinsic evidence of the
irreversible nature of the gender reassignment process in his case, which cannot derive
from the sole fact that he is seen by others as female, the dismissal of his claims by
the Court of Appeal did not infringe the principles laid down under Articles 8 and 14
of the Convention ..., but rather struck a fair balance between the requirements of
legal certainty and the inalienability of civil status on the one hand, and the protection
of private life on the other ...”

II. REPORT BY THE HIGH AUTHORITY FOR HEALTH
53. In November 2009 the High Authority for Health published a report
entitled “Medical treatment of gender identity disorders in France –
situation and outlook”.
54. Among other things, the report advocated a “care pathway”
involving several stages. The first consisted in diagnosing and assessing the
“gender identity disorder”; the aim was to “avoid, as far as possible,
unwarranted irreversible changes”. The second stage consisted in “real-life
experience”, the aim being to study the individual’s capacity to live in the
desired role. The person lived full-time in the desired gender role in his or
her daily life and social and professional activities, and demonstrated his or
her social integration in that role, chose a new forename and informed
family members of the intended change. The third stage consisted in
hormone substitution, whereby exogenous hormones were administered “in
order to eliminate the secondary sexual characteristics of the sex of origin
and replace them as fully as possible with those of the opposite sex”. The
fourth stage consisted in reassignment surgery. The report specified in that
regard that, although most transgender persons wished to have reassignment
surgery, it was contraindicated for some patients on medical grounds, while
others felt that this step was not necessary in their case and that, for
instance, hormone substitution, “peripheral” surgery and speech therapy
were sufficient to give them the appearance of belonging to the other gender
and allowing them to be recognised as such by society. The report further
observed that a reluctance to undergo surgery might also be due to the
considerable technical difficulties and the secondary effects linked to the
operations.
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III. RELEVANT DOMESTIC LAW AND PRACTICE
A. Code of Civil Procedure
55. The relevant provisions of the Code of Civil Procedure read as
follows:
Article 11
“The parties must cooperate in the investigative measures. The judge may draw all
the appropriate inferences from a failure or refusal to do so. ...”
Article 143
“The facts on which the outcome of the dispute depends may, at the parties’ request
or of the judge’s own motion, be the subject of any legally admissible investigative
measure.”
Article 144
“Investigative measures may be ordered in any event where the judge does not have
sufficient information to determine the case.”
Article 147
“The judge must confine the choice of measures to what is sufficient in order to
resolve the dispute, focusing on choosing the simplest and least costly option.”
Article 232
“The judge may seek clarifications from any person of his or her choosing, in the
form of observations, a consultation or an expert assessment on a factual issue which
requires technical knowledge.”
Article 263
“An expert assessment should be ordered only in cases where observations or a
consultation would not provide the judge with sufficient clarification.”

B. Case-law of the Court of Cassation
56. In two judgments of 11 December 1992 (nos. 91-11900 and
91-12373; Bulletin 1992 AP no. 13), the Court of Cassation, sitting as a full
court, held as follows:
“Where a person with a gender identity disorder no longer possesses all the
characteristics of his or her original sex and has taken on a physical appearance closer
to that of the opposite sex, which matches his or her social behaviour, the principle of
respect for private life warrants amending the civil-status records to indicate the sex
corresponding to the person’s appearance.”

The Court of Cassation stressed that “the principle of the inalienability of
civil status [did] not preclude such amendment”. It therefore quashed the
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contested judgments, which had dismissed requests from transgender
persons to have the gender markers on their birth certificates corrected.
57. In the second of these cases the appellant had unsuccessfully
requested the appellate court to order an expert medical assessment in order
to demonstrate the feminisation process he had undergone and establish that
he was transgender. The Court of Cassation noted that, while the fact that
the appellant was female was attested to by a certificate from the surgeon
who had performed the operation and the unofficial opinion of a doctor
consulted by the appellant, the actual existence or otherwise of a gender
identity disorder could be established only by means of an expert
assessment. It therefore criticised the impugned judgment for refusing the
request.
58. The Court of Cassation, sitting in plenary, thus established in 1992
five conditions for amending the indication of gender on a person’s birth
certificate. The person concerned had to (1) have a gender identity disorder,
(2) have undergone medical and surgical treatment with a therapeutic
purpose, (3) no longer have all the characteristics of the sex assigned at
birth, (4) have taken on a physical appearance close to that of the other sex,
and (5) display social behaviour corresponding to that sex. However, in two
judgments delivered on 7 June 2012 (Bulletin 2012, I, nos. 123 and 124),
one of which concerned the first applicant’s case, the First Civil Division
found as follows:
“In order to substantiate a request for correction of the gender markers on a birth
certificate, the person concerned must demonstrate, in view of the widely accepted
position within the scientific community, that he or she actually suffers from the
gender identity disorder in question and that the change in his or her appearance is
irreversible.”

The First Civil Division confirmed that approach on 13 February 2013
(see paragraphs 40 and 52 above).
C. Decree no. 2010-125 of 8 February 2010
59. Decree no. 2010-125 of 8 February 2010 removed the reference to
“early gender identity disorder” from the annex to Article D. 322-1 of the
Social Security Code concerning the medical criteria used to define
“long-term psychiatric disorders” within the category of long-term
disorders.
D. Circular no. CIV/07/10 of 14 May 2010 on requests for a change
of gender in civil-status documents
60. The Minister of Justice and Freedoms issued Circular no. CIV/07/10,
requesting Principal State Counsel attached to the Court of Cassation, and

AB 1405

18

A.P., GARÇON AND NICOT v. FRANCE JUDGMENT

State Counsel and Principal State Counsel at the appellate courts, as
follows:
“...[to] respond favourably to requests for a change in civil status [from transsexual
or transgender persons] where hormone treatments producing permanent physical or
physiological change, combined as appropriate with plastic surgery (breast prostheses
or removal of mammary glands, facial plastic surgery, etc.) have resulted in an
irreversible change of gender, without requiring removal of the genitalia.”

The circular also requested them to “seek an expert assessment only if
the information provided raise[d] serious doubts as to whether the person
concerned [was] transgender”.
E. Reply by the Minister of Justice and Freedoms to Written
Question no. 14524 (Senate Official Gazette, 30 December 2010)
61. Written Question no. 14524 (Senate Official Gazette, 22 July 2010,
p. 1904) asked the Minister of Justice and Freedoms to clarify the meaning
of the word “irreversible” in Circular no. CIV/07/10 of 14 May 2010.
62. The Minister of Justice and Freedoms replied as follows (Senate
Official Gazette, 30 December 2010, p. 3373):
“The concept of irreversible gender reassignment alluded to in the circular of
14 May 2010 refers to Council of Europe Recommendation no. 1117 on the
conditions of transsexuals, which is cited in the report by the High Authority for
Health entitled ‘Treatment of gender identity disorders in France – situation and
outlook’. This is a medical rather than a legal concept. According to some specialists,
irreversible reassignment may result from hormone substitution, which erases certain
physiological characteristics, including fertility, sometimes irreversibly. It is for the
persons concerned to furnish evidence in this regard, in particular by producing
certificates from recognised specialists in this field (psychiatrists, endocrinologists
and, where appropriate, surgeons) who have overseen their gender transition. State
Counsel’s opinion should then be based, case by case, on the medical documents
produced by the person concerned.”

F. Opinion of the National Advisory Commission on Human Rights
(CNCDH) of 27 June 2013
63. In January 2013 the Minister of Justice and the Minister of Women’s
Rights addressed two questions to the National Advisory Commission on
Human Rights concerning the definition of and position regarding “gender
identity” in French law and the conditions for amending the indication of
gender in civil-status documents. The Commission heard evidence from
researchers, law lecturers, representatives of associations and members of
the Senate, and took into consideration written contributions from
non-governmental organisations, doctors, social science researchers and
rights advocates.
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64. In an opinion of 27 June 2013 the CNCDH noted that the Court of
Cassation judgments of 7 June 2012 and 13 February 2013, cited above,
established two conditions for changing the indication of gender in
civil-status documents, namely a diagnosis of gender identity disorder and
an irreversible change in physical appearance. It observed that “although
surgery [was] not a requirement, the law nevertheless require[d] irreversible
medical treatment, which entail[ed], among other things, sterilisation”. The
CNCDH also observed that the notion of irreversibility, which was
“ill-defined and difficult to prove ... frequently result[ed] in a request for an
expert medical assessment” and that, since the rulings on this point differed
from one court to another, there were substantial inequalities in the
situations of transgender persons in this regard. It added that the expert
medical assessments were seen as intrusive and humiliating by the persons
concerned and contributed to the protraction of the process of changing
gender in civil-status documents, and that the amount of evidence required
by the case-law, and the frequency of requests for expert assessments, raised
the issue of the suspicions that all too often surrounded transgender people
and which they perceived as a kind of denial of their identity.
65. The CNCDH went on to advocate abolishing the medical
requirements. In that regard it took the view that, viewed in a judicial
context, the requirement to demonstrate the existence of “gender dysphoria”
was problematic in so far as “the wording itself appear[ed] to endorse the
view of transgender identity as an illness, although gender identity disorders
[had] been removed from the list of psychiatric disorders [by Decree
no. 2010-125 of 8 February 2010]”. According to the CNCDH, such a
condition, which was required for the purposes of differential diagnosis
strictly in the context of the medical procedures undergone by transgender
persons, contributed in a judicial context to the stigmatisation of these
persons and to a lack of understanding of transgender identity. With regard
to the requirement to prove an irreversible change in physical appearance,
the CNCDH stressed as follows:
“23. ... This condition obliges the persons concerned to undergo medical treatments
with very far-reaching consequences which entail an obligation to be sterilised. This
obligation does not necessarily involve gender reassignment surgery but may be
achieved by means of hormone treatment, which, according to the High Authority for
Health, is liable to lead to irreversible metabolic changes if taken over a long period.
Different patients appear to react differently to hormone treatment, with effects
(including sterility) being produced after varying periods of time. In other words, the
judicial proceedings depend on the – uncertain – progress of the medical procedure,
thus contributing to considerable inequalities between the persons concerned.
Furthermore, the irreversible nature of the change in physical appearance is difficult
to prove and very often, in the courts’ view, warrants recourse to an expert medical
assessment, despite the recommendations of the circular of 14 May 2010, which
called on judges to ‘seek an expert assessment only if the information provided raises
serious doubts as to whether the person concerned is transgender’. Besides the cost to
the person concerned, expert assessments are a factor in making the proceedings
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unacceptably long. Moreover, when hormone treatment is insufficient to prove the
irreversible nature of the change in physical appearance, persons seeking a change of
gender in their civil-status documents are often forced, as a last resort, to agree to
surgery (in particular a penectomy or mastectomy). The medical requirements laid
down by the law are therefore problematic in so far as some people who do not wish
to have recourse to these treatments and operations nevertheless agree to this
constraint in the hope of securing a successful outcome in the judicial proceedings
concerning them. Consequently, the CNCDH calls for an end to any requirement to
undergo gender reassignment, whether through hormone treatment entailing sterility
or through recourse to surgery. ...”

G. Draft legislation
66. A bill on the protection of gender identity (no. 216) was registered
with the Presidency of the Senate on 11 December 2013. It is aimed at
defining a procedure enabling transgender persons to obtain, within a
reasonable time and without being required to undergo any medical or
surgical treatment, a change of gender in their civil-status documents and
the corresponding change of forename. The reasoning included the
following passage:
“Four Court of Cassation judgments [of 7 June 2012 and 13 February 2013]
established the principle whereby ‘in order to substantiate a request for correction of
the gender markers on a birth certificate, the person concerned must demonstrate, in
view of the widely accepted position within the scientific community, that he or she
actually suffers from the gender identity disorder in question and that the change in
his or her appearance is irreversible’. Two conditions are therefore established: a
diagnosis of gender identity disorder and an irreversible change in physical
appearance. While the law does not require a surgical operation, it does require
irreversible medical treatment entailing sterilisation.”

67. A further bill, on gender identity, drafted by the National
Transgender Association in May 2014, is designed to enable transgender
persons to obtain a change in civil status without satisfying any medical
requirements and without going through the courts. Referring to the Court
of Cassation judgments of 7 June 2012 and 13 February 2013, the
explanatory memorandum stresses that “while the Court of Cassation does
not explicitly require a surgical operation, it does nevertheless, through the
nebulous criterion of an irreversible change in appearance, require medical
treatment entailing sterilisation”. The explanatory memorandum adds that
“the interpretation of this criterion by most of the courts amounts to
requiring the transgender person to undergo a surgical operation resulting in
sterility”.
H. Law on the modernisation of justice in the twenty-first century
68. Section 56 of the Law on the modernisation of justice in the
twenty-first century (enacted on 12 October 2016) introduced the following
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Articles into the Civil Code, concerning amendments to the indication of
gender in civil-status documents:
Article 61-5
“Adults or emancipated minors who demonstrate on the basis of a sufficient
combination of circumstances that the gender indicated in their civil-status documents
does not correspond to the gender with which they identify, and with which others
identify them, may have that indication amended.
The main circumstances taken into account, proof of which may take any form, shall
be the following:
1. the fact that the persons concerned identify themselves publicly as belonging to
the preferred gender;
2. the fact that they are known by family, friends or colleagues as belonging to the
preferred gender;
3. the fact that they have had their forename changed so that it corresponds to their
preferred gender.”
Article 61-6
“The application shall be made to the tribunal de grande instance.
The applicant shall state his or her free and informed consent to the change of
gender in the civil-status documents and shall produce any available evidence in
support of the application.
The fact that an applicant has not undergone medical treatment, surgery or
sterilisation shall not constitute grounds for refusing the request.
The court shall note the fact that the applicant satisfies the conditions laid down in
Article 61-5 and shall order the amendment of the indication of gender and, as
applicable, of the individual’s forenames, in the civil-status documents.”
Article 61-7
“At the request of State Counsel, an entry shall be made in the margin of the
individual’s birth certificate recording the change of gender and, as applicable, of
forenames. This shall be done within fifteen days from the date on which the
corresponding decision becomes final.
By way of derogation from Article 61-4, changes to forenames related to a change
of gender shall be entered in the margin of the civil-status documents of spouses and
children only with their consent or that of their legal representatives.
Articles 100 and 101 shall be applicable to changes of gender.”
Article 61-8
“A change of gender in civil-status documents shall have no implications for
obligations entered into vis-à-vis third parties or parent-child relationships established
prior to the change.”

69. On 17 November 2016 the Constitutional Council found section 56
of the Law to be compatible with the Constitution (Decision no. 2016-739
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DC). It stressed in particular that “in enabling persons to obtain the
amendment of the gender markers in their civil-status documents without
requiring them to undergo medical treatment, surgery or sterilisation, the
provisions [did] not infringe in any way the principle of the protection of
human dignity”.
IV. COMPARATIVE-LAW MATERIALS
70. It emerges from a document entitled “Trans Rights Europe Map
2016”, published on 22 April 2016 by the non-governmental organisation
Transgender Europe (see also “Discrimination on grounds of sexual
orientation and gender identity in Europe”, Council of Europe Publishing,
June 2011, and the comparative-law materials referred to in the judgment in
Y.Y. v. Turkey (no. 14793/08, §§ 35-43, ECHR 2015 (extracts)), that at that
time legal recognition of the gender identity of transgender persons was not
possible in seven Council of Europe member States (Albania, Andorra,
Cyprus, Liechtenstein, Monaco, San Marino and the former Yugoslav
Republic of Macedonia).
71. The document also makes clear that such recognition was subject to
a legal requirement to undergo sterilisation in twenty-four Council of
Europe member States (Armenia, Azerbaijan, Belgium, Bosnia and
Herzegovina, Bulgaria, Croatia, Czech Republic, Finland, France, Georgia,
Greece, Latvia, Lithuania, Luxembourg, Montenegro, Norway, Romania,
the Russian Federation, Serbia, Slovakia, Slovenia, Switzerland, Turkey and
Ukraine). It was possible in sixteen member States without a legal
requirement to undergo sterilisation (Austria, Denmark, Estonia, Germany,
Hungary, Iceland, Ireland, Italy, Malta, Moldova, the Netherlands, Poland,
Portugal, Spain, Sweden and the United Kingdom). France (see paragraph
68 above) and Norway (following a Law of 17 June 2016) have since joined
the second category. The number of member States in which recognition is
not subject to a legal requirement to undergo sterilisation has thus risen to
eighteen (nineteen in Europe, counting Belarus), compared with twenty-two
countries in which it is. In several of the countries concerned, the abolition
of this requirement is the result of recent legal developments (an
Administrative Court judgment of 27 February 2009 in Austria; a Law of
15 March 2010 in Portugal; a Federal Constitutional Court judgment of
11 January 2011 in Germany; a Law of 22 May 2013 in Sweden; a Law of
18 December 2013 in the Netherlands; a Law of 11 June 2014 in Denmark;
a Law of 1 April 2015 in Malta; a Law of 15 July 2015 in Ireland; a Court
of Cassation judgment of 21 July 2015 in Italy; a Law of 17 June 2016 in
Norway; and a Law of 12 October 2016 in France). It appears also that a
number of member States are currently reviewing or intend to review the
conditions for legal recognition of the identity of transgender persons in
order to remove any that appear unreasonable (Council of Europe Steering
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Committee for Human Rights: Report on the implementation of
Recommendation CM/Rec(2010)5 of the Committee of Ministers to
member States on measures to combat discrimination on grounds of sexual
orientation or gender identity – CDDH(2013)R77 Addendum VI, 21 March
2013).
72. It also emerges from this last document in particular that a
psychiatric diagnosis is among the prerequisites for legal recognition of
transgender identity in thirty-six European countries, with only Denmark,
Iceland, Malta and Norway having enacted legislation establishing a
recognition procedure that excludes such a diagnosis (two of the seventeen
Autonomous Communities in Spain also have similar legislation).
V. INTERNATIONAL MATERIALS
A. Council of Europe
1. Commissioner for Human Rights of the Council of Europe
73. In October 2009 the Commissioner for Human Rights of the Council
of Europe published an issue paper entitled “Human rights and gender
identity” in which he adopted a stance against making legal recognition of
the gender identity of transgender persons subject to irreversible sterilisation
surgery. The Commissioner stated as follows:
“...
It should be stressed that the eligibility conditions for the change of sex in
documents vary widely across Europe. It is possible to roughly distinguish three
categories of countries. In the first category, no provision at all is made for official
recognition. As pointed out above, this is in clear breach of established jurisprudence
of the ECtHR. In the second and smaller category of countries, there is no requirement
to undergo hormonal treatment or surgery of any kind in order to obtain official
recognition of the preferred gender. Legal gender recognition is possible by bringing
evidence of gender dysphoria before a competent authority, such as experts from the
Ministry of Health (in Hungary), the Gender Reassignment Panel (in the UK) or a
doctor or clinical psychologist. In the third category of countries, comprising most
Council of Europe member states, the individual has to demonstrate:
1. that (s)he has followed a medically supervised process of gender reassignment –
often restricted to certain state appointed doctors or institutions;
2. that (s)he has been rendered surgically irreversibly infertile (sterilisation), and/or
3. that (s)he has undergone other medical procedures, such as hormonal treatment.
Such requirements clearly run counter to the respect for the physical integrity of the
person. To require sterilisation or other surgery as a prerequisite to enjoy legal
recognition of one’s preferred gender ignores the fact that while such operations are
often desired by transgender persons, this is not always the case. Moreover, surgery of
this type is not always medically possible, available, or affordable without health
insurance funding. The treatment may not be in accordance with the wishes and needs
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of the patient, nor prescribed by his/her medical specialist. Yet the legal recognition of
the person’s preferred gender identity is rendered impossible without these treatments,
putting the transgender person in a limbo without any apparent exit. It is of great
concern that transgender people appear to be the only group in Europe subject to
legally prescribed, state-enforced sterilisation.
It needs to be noted that many transgender people, and probably most transsexual
persons among them, choose to undergo this treatment, often including the
elimination of procreative organs. The treatment is often desired as a basic necessity
by this group. However, medical treatment must always be administered in the best
interests of the individual and adjusted to her/his specific needs and situation. It is
disproportionate for the state to prescribe treatment in a ‘one size fits all’ manner. The
basic human rights concern here is to what extent such a strong interference by the
state in the private lives of individuals can be justified and whether sterilisation or
other medical interventions are required to classify someone as being of the one sex or
the other.
...
... States which impose intrusive physical procedures on transgender persons
effectively undermine their right to found a family.
...”

2. Committee of Ministers and Parliamentary Assembly of the Council
of Europe
74. On 31 March 2010 the Committee of Ministers of the Council of
Europe adopted Recommendation CM/Rec(2010)5 on measures to combat
discrimination on grounds of sexual orientation or gender identity. It stated
in particular that “[p]rior requirements, including changes of a physical
nature, for legal recognition of a gender reassignment, should be regularly
reviewed in order to remove abusive requirements”, and that “[m]ember
states should take appropriate measures to guarantee the full legal
recognition of a person’s gender reassignment in all areas of life, in
particular by making possible the change of name and gender in official
documents in a quick, transparent and accessible way” (Appendix, points 20
and 21).
75. In Resolution 1728 (2010), adopted on 29 April 2010, on
discrimination on the basis of sexual orientation and gender identity, the
Parliamentary Assembly of the Council of Europe called on States to “...
ensure in legislation and in practice [the] right [of transgender persons] to ...
official documents that reflect an individual’s preferred gender identity,
without any prior obligation to undergo sterilisation or other medical
procedures such as sex reassignment surgery and hormonal therapy” (point
16.11.2).
76. On 26 June 2013 the Parliamentary Assembly further adopted
Resolution 1945 (2013), entitled “Putting an end to coerced sterilisations
and castrations”, in which it noted as follows:
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“... there is a small but significant number of both sterilisations and castrations
which would fall under the various definitions of ‘coerced’. These are mainly directed
against transgender people, Roma women and convicted sex offenders. Neither forced
nor coerced sterilisations or castrations can be legitimated in any way in the
21st century – they must stop” (point 4).

It therefore urged the member States to “revise their laws and policies as
necessary to ensure that no one can be coerced into sterilisation or castration
in any way for any reason” (point 7.1).
77. On 22 April 2015 the Parliamentary Assembly adopted Resolution
2048 (2015) on discrimination against transgender people in Europe. This
called on the member States, among other things, to abolish sterilisation and
other compulsory medical treatment, as well as a mental health diagnosis, as
a necessary legal requirement to recognise a person’s gender identity in
laws regulating the procedure for changing a name and registered gender,
and to amend classifications of diseases used at national level and advocate
the modification of international classifications, making sure that
transgender people, including children, were not labelled as mentally ill,
while ensuring stigma-free access to necessary medical treatment.
B. United Nations
1. United Nations High Commissioner for Human Rights
78. In her report of 17 November 2011 to the Human Rights Council,
entitled “Discriminatory laws and practices and acts of violence against
individuals based on their sexual orientation and gender identity”
(A/HRC/19/41), the United Nations High Commissioner for Human Rights
observed in particular that regulations in countries that recognised changes
in gender often required, implicitly or explicitly, that applicants undergo
sterilisation surgery as a condition of recognition (paragraph 72). She
recommended in particular (paragraph 84 (h)) that States:
“[f]acilitate legal recognition of the preferred gender of transgender persons and
establish arrangements to permit relevant identity documents to be reissued reflecting
preferred gender and name, without infringements of other human rights.”

2. Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment
79. In his report of 1 February 2013 to the United Nations Human Rights
Council (A/HRC/22/53), the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment stressed the following
(paragraph 78):
“In many countries transgender persons are required to undergo often unwanted
sterilization surgeries as a prerequisite to enjoy legal recognition of their preferred
gender. In Europe, 29 States require sterilization procedures to recognize the legal
gender of transgender persons. In 11 States where there is no legislation regulating
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legal recognition of gender, enforced sterilization is still practised. As at 2008, in the
United States of America, 20 states required a transgender person to undergo
‘gender-confirming surgery’ or ‘gender reassignment surgery’ before being able to
change their legal sex. In Canada, only the province of Ontario does not enforce
‘transsexual surgery’ in order to correct the recorded sex on birth certificates. Some
domestic courts have found that not only does enforced surgery result in permanent
sterility and irreversible changes to the body, and interfere in family and reproductive
life, it also amounts to a severe and irreversible intrusion into a person’s physical
integrity. In 2012, the Swedish Administrative Court of Appeals ruled that a forced
sterilization requirement to intrude into someone’s physical integrity could not be
seen as voluntary. In 2011, the Constitutional Court in Germany ruled that the
requirement of gender reassignment surgery violated the right to physical integrity
and self-determination. In 2009, the Austrian Administrative High Court also held that
mandatory gender reassignment, as a condition for legal recognition of gender
identity, was unlawful. In 2009, the former Commissioner for Human Rights of the
Council of Europe observed that ‘[the involuntary sterilization] requirements clearly
run counter to the respect for the physical integrity of the person’.”

80. In his conclusions and recommendations, he called on all States
(paragraph 88):
“... to repeal any law allowing intrusive and irreversible treatments, including forced
genital-normalizing surgery, involuntary sterilization, unethical experimentation,
medical display, ‘reparative therapies’ or ‘conversion therapies’, when enforced or
administered without the free and informed consent of the person concerned. He also
calls upon them to outlaw forced or coerced sterilization in all circumstances and
provide special protection to individuals belonging to marginalized groups.”

3. World Health Organisation (WHO), United Nations Children’s
Fund (UNICEF), Office of the High Commissioner for Human
Rights (OHCHR), UN Women, UNAIDS, United Nations
Development Programme (UNDP) and United Nations Population
Fund
81. In May 2014 WHO, UNICEF, OHCHR, UNAIDS, UNDP and the
United Nations Population Fund published an interagency statement on
eliminating forced, coercive and otherwise involuntary sterilisation. They
observed in particular that in many countries transgender persons were
required to undergo sterilisation surgeries that were often unwanted, as a
prerequisite to obtaining gender-marker changes on their papers. The
authors also noted that, according to international and regional human rights
bodies and some constitutional courts, and as reflected in recent legal
changes in several countries, these sterilisation requirements ran counter to
respect for bodily integrity, self-determination and human dignity, and
could cause and perpetuate discrimination against transgender and intersex
persons. They called for action to ensure that sterilisation, or procedures
resulting in infertility, were not a prerequisite for legal recognition of
preferred sex/gender.
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THE LAW
...
II. ALLEGED VIOLATIONS OF ARTICLE 8 OF THE CONVENTION
83. The applicants complained about the refusal of their requests to have
the indication of gender on their birth certificates corrected on the grounds
that persons making such a request had to substantiate it by demonstrating
that they actually suffered from a gender identity disorder and that the
change in their appearance was irreversible. They criticised the fact that the
latter requirement meant that transgender persons who, like them, wished to
have the indication of their gender amended in their civil-status documents
were compelled to undergo prior surgery or treatment entailing irreversible
sterility. The applicants relied on Article 8 of the Convention, which
provides:
“1. Everyone has the right to respect for his private and family life, his home and
his correspondence.
2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.”

The first applicant (application no. 79885/12) further relied on Article 8
read in conjunction with Article 3 of the Convention, which provides:
“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

84. The second applicant (application no. 52471/13) also complained
specifically of the fact that the first requirement (for individuals to prove
that they suffered from a gender identity disorder) infringed the dignity of
the persons concerned as it assumed that they suffered from a mental
disorder. He relied on Article 8, cited above.
85. The first applicant (application no. 79885/12) also criticised the fact
that the domestic courts had made the correction of the gender markers on
his birth certificate conditional on his undergoing a traumatic expert medical
assessment. In his view, the expert assessments required in this context by
the French Court of Cassation amounted, at least potentially, to degrading
treatment. He relied on Article 8 read in conjunction with Article 3, both
cited above.
...
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B. Merits
1. Preliminary issues
(a) Applicability of Article 8 of the Convention

92. The Court has stressed on numerous occasions that the concept of
“private life” is a broad term not susceptible to exhaustive definition. It
includes not only a person’s physical and psychological integrity, but can
sometimes also embrace aspects of an individual’s physical and social
identity. Elements such as gender identity or identification, names, sexual
orientation and sexual life fall within the personal sphere protected by
Article 8 of the Convention (see, in particular, Van Kück v. Germany,
no. 35968/97, § 69, ECHR 2003-VII; Schlumpf v. Switzerland,
no. 29002/06, § 77, 8 January 2009; and Y.Y. v. Turkey, cited above, § 56,
and the references cited therein).
93. The Court has also emphasised that the notion of personal autonomy
is an important principle underlying the interpretation of the guarantees of
Article 8 of the Convention (see Pretty v. the United Kingdom, no. 2346/02,
§ 61, ECHR 2002-III). This has led it to recognise, in the context of the
application of that provision to transgender persons, that it includes a right
to self-determination (see Van Kück, § 69, and Schlumpf, § 100, both cited
above), of which the freedom to define one’s sexual identity is one of the
most basic essentials (see Van Kück, cited above, § 73). It has also found
that the right of transgender persons to personal development and to
physical and moral security is guaranteed by Article 8 (see, among other
authorities, Van Kück, § 69; Schlumpf, § 100; and Y.Y. v. Turkey, § 58, all
cited above).
94. The Court’s judgments in this sphere have hitherto concerned legal
recognition of the gender identity of transgender persons who had
undergone reassignment surgery (see Rees v. the United Kingdom,
17 October 1986, Series A no. 106; Cossey v. the United Kingdom,
27 September 1990, Series A no. 184; B. v. France, 25 March 1992, Series
A no. 232-C; Christine Goodwin v. the United Kingdom [GC],
no. 28957/95, ECHR 2002-VI; I. v. the United Kingdom [GC],
no. 25680/94, 11 July 2002; Grant v. the United Kingdom, no. 32570/03,
ECHR 2006-VII; and Hämäläinen v. Finland [GC], no. 37359/09,
ECHR 2014), and the conditions of access to such surgery (see Van Kück,
cited above; Schlumpf, cited above; L. v. Lithuania, no. 27527/03,
ECHR 2007-IV; and Y.Y. v. Turkey, cited above). However, it cannot be
inferred from this that the issue of legal recognition of the gender identity of
transgender persons who have not undergone gender reassignment treatment
approved by the authorities, or who do not wish to undergo such treatment,
does not come within the scope of application of Article 8 of the
Convention.
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95. The right to respect for private life under Article 8 of the Convention
applies fully to gender identity, as a component of personal identity. This
holds true for all individuals.
96. The “private life” aspect of Article 8 is therefore applicable to the
present case. Moreover, this was not disputed by the Government.
(b) Whether the case concerns interference or a positive obligation

97. Referring to the judgments in I. v. the United Kingdom, Christine
Goodwin, and Van Kück (all cited above), the Government observed that
Article 8 imposed an obligation on the member States to legally recognise
the gender reassignment of transgender persons; States had discretion only
in determining the conditions to be met by persons seeking legal recognition
of their acquired gender identity, for the purposes of establishing that they
had actually undergone reassignment. The Government inferred from this
that the complaint should be examined from the standpoint of the State’s
positive obligations.
98. The second and third applicants did not comment expressly on this
point.
99. The Court agrees with the Government. As, for instance, in the case
of Sheffield and Horsham v. the United Kingdom (30 July 1998, § 51,
Reports of Judgments and Decisions 1998-V), the applicants’ complaints
fall to be examined from the perspective of whether or not the respondent
State failed to comply with its positive obligation to secure to the persons
concerned the right to respect for their private lives. The Court also refers to
the case of Hämäläinen, cited above, which, like the present case,
concerned the compatibility with Article 8 of the Convention of the
conditions for legal recognition of the gender identity of a transgender
person. In that case the Court found it more appropriate to examine the
applicant’s complaint from the perspective of the State’s positive
obligations. In other words, the issue to be determined is whether respect for
the applicants’ private lives entails a positive obligation for the State to
provide a procedure allowing them to have their gender identity legally
recognised without having to fulfil the conditions of which they complain
(see, mutatis mutandis, Hämäläinen, cited above, § 64).
100. The Court notes that, at first sight, France complies with this
positive obligation since French law permits transgender persons to have
their identity legally recognised by having their civil-status documents
corrected. However, at the time of the events in the applicants’ case, French
law made it a condition of legal recognition for the persons concerned to
demonstrate that they suffered from a gender identity disorder and that the
change in their appearance was irreversible. The requests to that effect made
by the second and third applicants were therefore rejected on the grounds
that they had not fulfilled the condition in question. Hence, the issue to be
addressed with regard to the second and third applicants is whether, in
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imposing that condition on them, France failed to comply with its positive
obligation to secure their right to respect for their private lives. In the case
of the first applicant, the issue is whether France failed to comply with that
obligation by making legal recognition of the applicant’s identity subject to
an expert medical assessment.
101. Accordingly, the Court will examine whether, in view of the
margin of appreciation which they enjoyed, the French authorities, by
making legal recognition of the applicants’ gender identity subject to such
conditions, struck a fair balance between the competing interests of the
individuals concerned and of the community as a whole, the aims in the
second paragraph of Article 8 being of a certain relevance (see, for example,
Hämäläinen, cited above, § 65).
2. The requirement to demonstrate an irreversible change in
appearance
(a) The parties’ submissions
(i) The second and third applicants

102. Both the applicants argued that requiring persons to demonstrate
the “irreversible nature of the change in appearance” amounted to requiring
sterility.
103. The applicants did not submit observations, but set out their
arguments in their application. In their view, it was clear from the Court’s
case-law that the fundamental freedom to define one’s gender identity was
enshrined in Article 8, without its exercise being made subject to a
diagnosis of a psychiatric disorder or to medical or surgical treatment; this
was also the approach advocated in Resolution 1728 (2010) of the
Parliamentary Assembly (cited above). The criteria employed by the Court
of Cassation were in contradiction with this approach, as they were based
not on the idea that gender reassignment was a fundamental freedom, but on
the notion that persons seeking a change in civil status suffered from a
psychiatric disorder affecting their gender identity and which the
reassignment surgery was supposed to cure. Furthermore, this approach
could not be justified by the irrational fear that individuals would be able to
have the gender markers in their civil-status documents altered indefinitely
and on a whim, thereby jeopardising the principle of the inalienability of
civil status. This was the case, firstly, because of the hierarchy of norms
and, secondly, because that principle did not mean that a change of status
was irreversible; moreover, such a move was possible, for instance, in
relation to marital status and individuals’ forenames. There was no moral
value that justified depriving persons of the fundamental right to choose
their gender identity and to ensure that their civil-status documents reflected
that identity, on the grounds that they had not undergone an irreversible
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gender reassignment process. That would amount to imposing sterilisation
on people who wished to exercise this right, in disregard of their dignity and
the respect due to their bodies and the intimacy of their private lives.
(ii) The Government

104. In their observations the Government acknowledged that it emerged
from the judgment in Y.Y. v. Turkey, cited above, that permanent sterility as
a prior condition for gender reassignment amounted to a breach of Article 8.
However, the irreversible nature of the change, required by the Court of
Cassation judgments of 7 June 2012 “[did] not necessarily entail” sterility
and did not amount to compelling the persons concerned to undergo
sterilisation. The “medical and surgical treatment” required under the earlier
case-law “was traditionally understood as requiring the removal of the
original genitalia and their replacement by artificial genitalia of the
preferred gender (an operation known as gender reassignment)”. The Court
of Cassation had replaced that requirement by the requirement to
demonstrate an irreversible change in appearance, in order to take account
of the development of medical techniques. The reason it had not defined this
concept was because it was medical rather than legal. The Government
acknowledged that gender reassignment surgery resulted in sterility, but
argued that scientists were not unanimous as to the effects of hormone
treatment on fertility. However, such treatment did have an irreversible
impact on physical appearance, with the High Authority for Health having
stated that the breast development and testicular atrophy caused by
oestrogen therapy “[might] be irreversible”, and that changes to the voice,
the growth of facial hair, baldness and enlargement of the clitoris resulting
from testosterone treatment “[were] irreversible”. The judge’s assessment as
to whether there had been an irreversible change in appearance such that the
gender markers in the person’s civil-status documents should be altered was
made in the light of all this medical information. Several recent decisions
demonstrated that the courts had allowed such alterations on the basis of
medical certificates stating that the person concerned had undergone surgery
or hormone treatment, without requiring proof of sterility.
105. The Government inferred from the fact that the complaint fell to be
examined from the standpoint of positive obligations that “it [was]
unnecessary to examine whether the interference [had been] in accordance
with the law”. The refusal of the applicants’ requests had pursued a
legitimate aim as it had been guided by the French principle of the
inalienability of civil status, according to which the decision to amend a
birth certificate could not be a matter for the individual’s choice alone, even
though that choice fell within the sphere of respect for private life. It was
because the reliability and consistency of French civil-status records were at
stake, and in the interests of the necessary structural role of sexual identity
within the country’s social and legal arrangements, that a change of gender
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in civil-status documents could be permitted only when the irreversible
nature of the gender reassignment process had been objectively established.
106. Furthermore, the Court had reiterated in its judgment in Y.Y.
v. Turkey, cited above, that whereas States’ margin of appreciation was
restricted when a particularly important facet of an individual’s existence or
identity was at stake, it was wider where there was no consensus within the
member States. Only a minority of European countries did not require any
surgery or hormone treatment. Noting that the Court had observed in the
same judgment that the current trend was in favour of relaxing the statutory
criteria with regard to the prior sterilisation requirement and the need for
gender reassignment surgery, the Government stressed that – as established
at the time of the facts in the present case – French positive law reflected
this trend, since it no longer made the amendment of gender markers subject
to gender reassignment surgery, but rather to proof that hormone treatment
or surgery had had an irreversible impact on the person’s appearance. The
Government inferred from this that it was not disproportionate to refuse a
request for the indication of gender to be amended where the irreversible
nature of the change in appearance had not been demonstrated. Such a
refusal struck a fair balance between the principle of the inalienability of
civil status and the requirements of legal certainty on the one hand, and the
right of all individuals to respect for their private life on the other.
107. In the specific case of the third applicant the Government
contended that his request had been refused on the ground that, having
merely argued that he was regarded by others as female, he had not
provided proof of the irreversible nature of the gender reassignment process.
As to the second applicant, his request had been turned down on the
grounds that, in view of the deficient nature of the medical records
produced, neither of the conditions established by the Court of Cassation’s
case-law had been met in his case.
108. Lastly, in a letter dated 17 January 2017 the Government informed
the Court that the legal framework governing requests for a change of
gender had been amended by the Law on the modernisation of justice in the
twenty-first century, enacted on 18 November 2016 (see paragraph 68
above). They stated that the new provisions “provide[d] persons wishing to
have the gender markers in their civil-status documents changed with a
specific, simplified and paperless procedural framework”. They added as
follows:
“By this means, adults or emancipated minors who demonstrate on the basis of a
sufficient combination of circumstances that the gender indicated in their civil-status
documents does not correspond to the gender with which they identify, and with
which others identify them, may have that indication amended.”

The Government further specified that “it [was] expressly stated that the
fact of not having undergone medical treatment, surgery or sterilisation
[could] not be cited as grounds for refusing a request”.
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(b) Observations of the third-party interveners
(i) ADF International

109. In the view of ADF International, these three applications raised
relatively novel issues going to the manner in which Article 8 came into
play in the context of domestic proceedings concerning the recognition of
gender reassignment.
110. The third-party intervener observed that the Court’s case-law in this
sphere focused on the lawfulness of the restrictions imposed on recognition,
with the Court consistently finding that it was for States to define the
mechanisms for recognition. This raised fundamental questions regarding
definitions, which had ramifications in the spheres of ethics, psychology
and medical science, and in relation to which the States should enjoy wide
discretion. The way in which States addressed transgender issues varied
from one country to another depending on the specific features of the
domestic environment, with each State defining rules aimed at striking a
balance between the competing public and private interests at stake. This
approach was supported by the widely diverging legal options chosen by the
member States regarding this issue.
111. Lastly, ADF International submitted that no account should be
taken of the Yogyakarta Principles on the Application of International
Human Rights Law in Relation to Sexual Orientation and Gender Identity in
examining these three applications, as those principles did not reflect
established international law and went beyond what the Court had accepted
hitherto.
(ii) Amnesty International, ILGA Europe and Transgender Europe (TGEU)

112. The interveners pointed first of all to the principle established by
Article 5 of the Oviedo Convention on Human Rights and Biomedicine,
according to which any intervention in the health field could only be carried
out after the person concerned had given free and informed consent to it. In
France, transgender persons seeking legal recognition of their gender were
required to undergo a variety of medical treatments. Their consent was
compromised because they were unable to obtain recognition if they had not
undergone the treatments in question. Effectively, they had to choose
between two fundamental rights, namely the right to recognition of their
gender identity and the right to respect for their physical integrity. The trans
community was a diverse one. While some transgender persons had
undergone or wished to undergo genital surgery or hormone therapy, others
did not wish to do so, or were unable to because, for instance, of the cost,
the fact that they were elderly or in poor physical condition, the fear of
post-operative complications, their religious or personal beliefs, opposition
from their loved ones, the wish to retain their reproductive capacity,
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opposition from the authorities, or because they did not need surgery in
order to be comfortable with their gender identity.
113. Furthermore, on the basis of the “irreversibility” requirement many
French courts made a change in civil status conditional on surgery resulting
in sterilisation. The third-party interveners stressed that, on account of the
serious implications, genital surgery should be performed only on persons
who had requested it and who had given their free and informed consent.
They also criticised the fact that, in France, the process of gender
recognition tended to view the situation of transgender persons as a
disorder, regarding trans identity as a mental illness. This contributed to the
stigmatisation of transgender persons and their social exclusion.
114. The vast majority of medical professionals rejected the idea that the
transition process should necessarily and inevitably culminate in genital
surgery. The interveners pointed in particular to the position of the World
Professional Association for Transgender Health. The requirement of an
irreversible change in appearance imposed by the case-law of the French
Court of Cassation was based on an irrational fear that persons would
change gender more than once; in fact, studies showed that this was unlikely
to happen.
115. The interveners submitted that forced sterilisation and forced
medical treatments interfered drastically with physical integrity and
reproductive rights, and as such were incompatible with the prohibition of
inhuman and degrading treatment under Article 3 of the Convention. They
were also in breach of Article 8 of the Convention, as States had only very
limited discretion where individuals’ intimate identity was at stake.
(c) The Court’s assessment
(i) Preliminary issue

116. The first issue that arises in the present case is whether, by
requiring transgender persons seeking recognition of their gender identity to
demonstrate the “irreversible nature of the change in appearance”, French
positive law as it existed at the time of the events in the present case made
such recognition conditional on surgery or treatment resulting in
sterilisation.
117. The Court observes at the outset the ambiguity of the terms used.
The reference to “appearance” suggests superficial change, whereas the
notion of irreversibility reflects a radical transformation which, in the
context of a change in the legal identity of transgender persons, in turn
raises the notion of sterility. The Court considers this ambiguity to be
problematic where individuals’ physical integrity is at stake.
118. The Court notes that the Government referred to (without
producing) domestic decisions apparently demonstrating that some
first-instance courts had approved a change in civil status for transgender
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persons without requiring them to provide proof of sterility. However, it
observes that one of the applicants referred to contemporaneous decisions
(producing two of them) which showed, by contrast, that several courts had
required such proof.
119. The Court also observes that in its opinion of 27 June 2013 the
CNCDH stressed that “although surgery [was] not a requirement, the law
nevertheless require[d] irreversible medical treatment, which entail[ed],
among other things, sterilisation” and that “this condition oblige[d] the
persons concerned to undergo medical treatments with very far-reaching
consequences which entail[ed] an obligation to be sterilised”. The CNCDH
specified that “this obligation [did] not necessarily involve gender
reassignment surgery but [might] be achieved by means of hormone
treatment, which, according to the High Authority for Health, [was] liable to
lead to irreversible metabolic changes if taken over a long period” (see
paragraph 63 above). This view was shared by the authors of the bill on the
protection of gender identity (no. 216), registered with the Senate on
11 December 2013, the reasoning of which states that, while positive law at
the time “[did] not require a surgical operation, it [did] require irreversible
medical treatment entailing sterilisation” (see paragraph 66 above).
Associations involved in protecting the interests of transgender persons,
such as Transgender Europe (see paragraph 71 above) and the National
Transgender Association (see paragraph 67 above), likewise observe that
sterility was one of the conditions established by French positive law as it
existed at the material time in the present case.
120. The Court will therefore proceed on the basis that, at the time of the
circumstances in the applicants’ case, French positive law made recognition
of the gender identity of transgender persons conditional on sterilisation
surgery or on treatment which, on account of its nature and intensity,
entailed a very high probability of sterility.
(ii) The margin of appreciation

121. In implementing their positive obligations under Article 8 the
States enjoy a certain margin of appreciation. A number of factors must be
taken into account when determining the breadth of that margin. Hence,
where there is no consensus within the member States of the Council of
Europe, either as to the relative importance of the interest at stake or as to
the best means of protecting it, particularly where the case raises sensitive
moral or ethical issues, the margin will be wider. There will also usually be
a wide margin if the State is required to strike a balance between competing
private and public interests or Convention rights. Nevertheless, where a
particularly important facet of an individual’s existence or identity is at
stake, the margin allowed to the State will be restricted (see, in particular,
Hämäläinen, cited above, § 67, and the references cited therein).
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122. In the present case the Court notes that the Contracting Parties are
divided as regards the sterility requirement (see paragraph 71 above). There
is therefore no consensus on the subject. It further notes that public interests
are at stake, with the Government pleading in that regard the necessity of
safeguarding the principle of the inalienability of civil status and ensuring
the reliability and consistency of civil-status records, and that the present
case raises sensitive moral and ethical issues.
123. Nevertheless, the Court also notes that an essential aspect of
individuals’ intimate identity, not to say of their existence, is central to the
present applications. This is so, firstly, because the issue of sterilisation
goes directly to individuals’ physical integrity, and secondly because the
applications concern individuals’ gender identity. In this regard, the Court
has previously stressed that “the notion of personal autonomy is an
important principle underlying the interpretation of the guarantees of Article
8” (see Pretty, § 61; Van Kück, § 69; and Schlumpf, § 100, all cited above)
and that the right to gender identity and personal development is a
fundamental aspect of the right to respect for private life (see Van Kück,
cited above, § 75). This finding leads it to conclude that the respondent
State had only a narrow margin of appreciation in the present case.
124. Moreover, the Court notes that the condition in question ceased to
be part of the positive law of eleven Contracting Parties, including France,
between 2009 and 2016, and that similar reforms are under discussion in
other Contracting Parties (see paragraph 71 above). This shows that a trend
has been emerging in Europe in recent years towards abolishing this
condition, driven by developments in the understanding of transgenderism.
125. The Court also notes that numerous European and international
institutional actors involved in the promotion and defence of human rights
have adopted a very clear position in favour of abolishing the sterility
criterion, which they regard as an infringement of fundamental rights. These
include the Commissioner for Human Rights of the Council of Europe, the
Parliamentary Assembly of the Council of Europe, the United Nations
Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, the World Health Organisation, the United
Nations Children’s Fund, the United Nations High Commissioner for
Human Rights and the OHCHR, UN Women, UNAIDS, the United Nations
Development Programme and the United Nations Population Fund (see
paragraphs 73-81 above). It observes that many of these declarations were
made prior to or around the same time as the Court of Cassation’s
judgments in the cases of the second and third applicants.
(iii) Whether a fair balance was struck between the general interest and the
applicants’ interests

126. The Court notes that, in order to obtain recognition of their identity,
persons in the applicants’ situation had no choice but to first undergo
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difficult medical treatment, or surgery, which, under French positive law as
it existed at the time of the events in the present case, had to result in an
irreversible change of appearance. As the Court pointed out above, this
meant in all probability that they had to be sterilised. However, not all
transgender persons wish to – or can – undergo treatment or surgery leading
to such consequences, as illustrated by the example of the second and third
applicants in the present case. The Court notes in that regard that in its
opinion of 27 June 2013, cited above, the CNCDH stressed that some
people who did not wish to have recourse to such treatment or operations
nevertheless agreed to this constraint in the hope of securing a successful
outcome in the proceedings concerning the amendment of their civil status
(see paragraph 65 above).
127. Medical treatments and operations of this kind go to an individual’s
physical integrity, which is protected by Article 3 of the Convention
(although this provision was not relied on by the second and third
applicants) and by Article 8.
128. Hence, in different contexts, the Court has found a violation of
these provisions in cases concerning the sterilisation of mentally competent
adults who had not given their informed consent. In particular, it found that,
since sterilisation concerns an essential human bodily function, it has
implications for multiple aspects of individuals’ integrity, including their
physical and mental well-being and their emotional, spiritual and family
life. It specified that, while it may be performed legitimately at the request
of the person concerned, for instance as a means of contraception, or for
therapeutic purposes where a case of medical necessity has been
convincingly established, the situation is different where it is imposed on a
mentally competent adult patient without his or her consent. In the Court’s
view, such a course of action is incompatible with respect for human
freedom and dignity, which constitute one of the core principles of the
Convention (see Soares de Melo v. Portugal, no. 72850/14, §§ 109-11,
16 February 2016, and G.B. and R.B. v. the Republic of Moldova,
no. 16761/09, §§ 29-30 and 32, 18 December 2012).
129. More broadly, the Court has held that, in the sphere of medical
assistance, even where the refusal to accept a particular treatment might lead
to a fatal outcome, the imposition of medical treatment without the consent
of a mentally competent adult patient would interfere with his or her right to
physical integrity (see V.C. v. Slovakia, no. 18968/07, § 105, ECHR 2011,
and the cases cited therein: Pretty, cited above, §§ 63 and 65; Glass v. the
United Kingdom, no. 61827/00, §§ 82-83, ECHR 2004-II; and Jehovah’s
Witnesses of Moscow v. Russia, no. 302/02, § 135, 10 June 2010; see also
Soares de Melo, cited above, § 109).
130. Medical treatment cannot be considered to be the subject of
genuine consent when the fact of not submitting to it deprives the person
concerned of the full exercise of his or her right to gender identity and
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personal development, which, as previously stated, is a fundamental aspect
of the right to respect for private life (see Van Kück, cited above, § 75).
131. Making the recognition of transgender persons’ gender identity
conditional on sterilisation surgery or treatment – or surgery or treatment
very likely to result in sterilisation – which they do not wish to undergo
therefore amounts to making the full exercise of their right to respect for
their private life under Article 8 of the Convention conditional on their
relinquishing full exercise of their right to respect for their physical integrity
as protected by that provision and also by Article 3 of the Convention.
132. The Court fully accepts that safeguarding the principle of the
inalienability of civil status, ensuring the reliability and consistency of
civil-status records and, more generally, ensuring legal certainty, are in the
general interest. However, it notes that, on the basis of this interpretation of
the general interest, French positive law as it stood at the material time
presented transgender persons not wishing to undergo full gender
reassignment with an impossible dilemma. Either they underwent
sterilisation surgery or treatment – or surgery or treatment very likely to
result in sterilisation – against their wishes, thereby relinquishing full
exercise of their right to respect for their physical integrity, which forms
part of the right to respect for private life under Article 8 of the Convention;
or they waived recognition of their gender identity and hence full exercise
of that same right. In the Court’s view, this amounted to disrupting the fair
balance which the Contracting Parties are required to maintain between the
general interest and the interests of the persons concerned.
133. The Court reiterates in that regard its finding in Y.Y. v. Turkey
(cited above, § 119), to the effect that due respect for the physical integrity
of the applicant (a transgender person whose request to undergo gender
reassignment surgery was refused on the grounds that he had not
demonstrated that he was permanently unable to procreate) precluded any
obligation for him to undergo treatment resulting in permanent infertility. It
further observes that in the case of Soares de Melo (cited above, § 111) it
found a violation of Article 8 on account of the requirement for the
applicant to undergo sterilisation surgery in order to exercise her parental
rights as protected by that same provision.
134. Furthermore, the Court observes that on 12 October 2016 the
French legislature expressly excluded sterilisation from the conditions to be
fulfilled by transgender persons seeking recognition of their identity. The
new Article 61-6 of the Civil Code states that “[t]he fact that an applicant
has not undergone medical treatment, surgery or sterilisation shall not
constitute grounds for refusing the request [for amendment of the gender
markers in civil-status documents]” (see paragraph 68 above).
135. Accordingly, the refusal of the second and third applicants’
requests for a change in civil status, on the grounds that they had not
provided proof of the irreversible nature of the change in their appearance –
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that is to say, demonstrated that they had undergone sterilisation surgery or
medical treatment entailing a very high probability of sterility – amounts to
a failure by the respondent State to fulfil its positive obligation to secure
their right to respect for their private lives. There has therefore been a
violation of Article 8 of the Convention on this account in respect of these
applicants.
3. Requirement for individuals to prove the existence of a gender
identity disorder (application no. 52471/13)
(a) The parties’ submissions

136. The second applicant submitted that making legal recognition of
transgender persons’ gender identity conditional on proof that they “actually
suffered from a gender disorder” amounted to labelling them as being mentally
ill, and hence to an infringement of their dignity.
137. The Government observed that a prior diagnosis of gender identity
disorder was a requirement in most countries. In its 2009 report the High
Authority for Health had stressed that, in the medical procedure leading to the
change in a transgender patient’s morphology, a diagnosis of gender dysphoria
was required for the purposes of differential diagnosis, in order for the doctors
to be sure, before administering hormone treatment or performing surgery, that
the patient’s suffering did not stem from other causes such as mental illness.
(b) The Court’s assessment

138. The Court is mindful of the fact that the second applicant echoed
the stance taken by the non-governmental organisations working to protect
transgender rights, to the effect that transgenderism is not an illness and that
addressing gender identities from the perspective of a psychological
disorder adds to the stigmatisation of transgender persons. This is also the
position of the CNCDH, which in its opinion of 27 June 2013 (see
paragraphs 63-65 above) stressed as follows:
“Viewed in a judicial context, the requirement to attest to the existence of ‘gender
dysphoria’ is problematic in so far as the wording itself appears to endorse the view
that transgender identity is an illness, although gender identity disorders were
removed from the list of psychiatric disorders [by Decree no. 2010-125 of 8 February
2010].”

The CNCDH added:
“Asking transgender persons to demonstrate that they suffer from gender dysphoria,
which is a requirement for the purposes of differential diagnosis strictly in the context
of the medical procedures undergone by them, contributes in a judicial context to the
stigmatisation of these persons and to a lack of understanding of transgender identity.”

It therefore recommended that this requirement no longer form part of
the procedure for obtaining a change of gender in civil-status documents.
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139. However, the Court observes that a psychiatric diagnosis features
among the prerequisites for legal recognition of transgender persons’ gender
identity in the vast majority of the forty Contracting Parties which allow
such recognition, with only four of them having enacted legislation laying
down a recognition procedure which excludes such a diagnosis (see
paragraph 72 above). Hence, there is currently near-unanimity in this
regard. The Court also notes that “transsexualism” features in Chapter V of
the World Health Organisation’s International Classification of Diseases
(ICD-10, no. F64.0) entitled “Mental and behavioural disorders”, under the
category “Disorders of adult personality and behaviour”, sub-category
“Gender identity disorders”. Furthermore, unlike the sterility condition, the
requirement to obtain a prior psychiatric diagnosis does not directly affect
individuals’ physical integrity. Lastly, while the Commissioner for Human
Rights of the Council of Europe (see paragraph 73 above) has stressed that
the requirement to obtain a psychiatric diagnosis may hinder the exercise of
individuals’ fundamental rights, especially where it is designed to limit their
legal capacity or impose medical treatment on them, the position of
European and international fundamental rights organisations on this point
seems less clear-cut than with regard to the sterility requirement.
140. The Court concludes from this that, even though an important
aspect of the identity of transgender persons is at stake in the context of
their gender identity (see paragraph 123 above), the Contracting Parties
retain wide discretion in deciding whether to lay down such a requirement.
141. The Court also notes that the Government referred to the remarks
made by the High Authority for Health to the effect that a diagnosis of
gender dysphoria is required for the purposes of differential diagnosis, so
that doctors can be sure, before administering hormone treatment or
performing surgery, that the patient’s suffering does not stem from other
causes. In so far as the Government thereby seek to argue that the
requirement of a prior psychiatric diagnosis is a means of ensuring that
individuals who are not really transgender do not embark on irreversible
medical reassignment treatment, their argument is not wholly persuasive as
regards the situation of individuals who – like the second and third
applicants – refuse to undergo treatment resulting in irreversible
sterilisation. Nevertheless, the Court accepts that this requirement is aimed
at safeguarding the interests of the persons concerned in that it is designed
in any event to ensure that they do not embark unadvisedly on the process
of legally changing their identity.
142. In that regard, moreover, the interests of the second and third
applicants overlap to some extent with the general interest in safeguarding
the principle of the inalienability of civil status, the reliability and
consistency of civil-status records, and legal certainty, given that this
requirement also promotes stability in changes of gender in civil-status
documents.
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143. Consequently, and especially in view of the wide margin of
appreciation which they enjoyed, the Court considers that the French
authorities, in refusing the second applicant’s request to have the indication
of gender on his birth certificate amended, on the grounds that he had not
shown that he actually suffered from a gender identity disorder, struck a fair
balance between the competing interests at stake.
144. In other words, the refusal of the second applicant’s request on
these grounds does not disclose a failure by France to comply with its
positive obligation to secure his right to respect for his private life. There
has therefore been no violation of Article 8 of the Convention on this
account in respect of the second applicant.
4. Obligation to undergo a medical examination (application
no. 79885/12)
(a) The parties’ submissions
(i) The applicant

145. The first applicant, who argued that this complaint fell to be
examined from the standpoint of negative obligations since the obligation to
undergo a traumatic expert medical assessment constituted interference with
his intimate sphere, submitted that the interference in question had not been
in accordance with the law. He observed in that connection that no
provision specifically required recourse to an expert medical assessment in
order to establish the change in a transgender person’s appearance, and the
irreversible nature thereof, as part of the procedure for amending his or her
civil-status records. This meant that, as noted by the Minister of Justice’s
circular referred to above, the case-law differed from one court to another
regarding the use of this type of evidence, especially in the case of surgery
performed abroad. As a result the persons concerned faced arbitrary
treatment. Furthermore, the interference in question had not pursued any of
the legitimate aims enumerated in the second paragraph of Article 8. With
regard to the principle of the inalienability of civil status, the first applicant
observed that this was not covered by any of those aims. He also inferred
from the judgment in B. v. France (cited above, §§ 52 et seq.) that this
principle by itself could not constitute a legitimate aim. As to the second
aim relied on by the Government, it was not possible to argue that an expert
assessment carried out after medical treatment resulting in an irreversible
change in appearance and accompanied by sterilisation, not to say
mutilation, was aimed at safeguarding the health of the person concerned.
146. As to the issue of proportionality, the first applicant reiterated that
States enjoyed limited – or indeed minimal – room for manoeuvre where
transgender persons’ right to respect for their private life was in issue,
especially where their physical integrity was at stake. He stressed the
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particularly traumatic nature of expert medical assessments such as those
that had been ordered in his case. The CNCDH had stated in its report
referred to above that they were perceived as “intrusive and humiliating”,
and produced statements to that effect made by transgender persons who
had been subjected to them. In his view, there were ways of ensuring that
the persons concerned had undergone an irreversible change in appearance
that interfered less with their freedoms, such as requiring them to furnish
certificates issued by several doctors of their own choosing. The applicant
also produced some comments from legal observers concerning the Court of
Cassation judgment in his case, in which the authors expressed surprise at
the courts’ finding that the evidence submitted to them had been
insufficient.
(ii) The Government

147. The Government submitted that the interference complained of had
been in accordance with the law, as the judge could order an expert
assessment under Articles 143 to 174, 232 to 248 and 263 to 284-1 of the
Code of Civil Procedure. The case-law had softened since the 1992 Court of
Cassation judgments cited above. An expert assessment was now ordered
only where the medical documents produced by the applicant were deemed
insufficient to establish that he or she actually had a gender identity disorder
and that the change in physical appearance was irreversible. Furthermore,
the interference had pursued a legitimate aim in terms of the need to
preserve the reliability of civil-status records, the inalienability of civil
status, and the protection of the health of the persons concerned (the
Government referred in this regard to Y.Y. v. Turkey, cited above, § 79). On
this last point they stated, without providing further details, that “the Court
[had] accepted that the State [might] intervene in order to ascertain, in the
interests of health protection, the irreversible nature of the surgery or
treatment undergone by the applicant”.
148. On the issue of proportionality the Government stressed that expert
medical assessments were not ordered as a matter of course, but only to
offset any shortcomings in the medical evidence furnished with a view to
demonstrating the irreversible nature of the change in appearance. This was
borne out by several recent decisions of the first-instance courts. In 2010,
for example, an expert assessment had been ordered in only 17% of cases.
The Government added that the circular issued by the Minister of Justice on
14 May 2010 specified that expert assessments should be requested only
where the evidence provided raised serious doubts as to whether the person
making the request was really transgender. Hence, in the instant case, the
first-instance court had ordered the expert assessment in question on
account of the unsatisfactory nature of the documents supplied by the
applicant. Expert opinions that were non-mandatory in principle but to
which the courts were required to have recourse, in the interests of

AB 1430

A.P., GARÇON AND NICOT v. FRANCE JUDGMENT

43

applicants themselves, where they deemed the evidence produced to be
insufficient, were a reasonable solution in view of the importance of the
interests at stake.
(b) The Court’s assessment

149. The Court notes the first applicant’s assertion that he was relying
on Article 8 of the Convention taken in conjunction with Article 3. As
master of the characterisation to be given in law to the facts of the case, it
considers it appropriate to examine the first applicant’s allegations from the
standpoint of Article 8 alone.
150. That being said, the Court must take into consideration the fact that
the first applicant, who opted to undergo gender reassignment surgery
abroad, argued in the domestic courts that he had thereby fulfilled the
conditions laid down by positive law in order to obtain a change in civil
status. The expert assessment in question, which had been aimed at
establishing whether that claim was accurate, had therefore been ordered by
a judge as part of the taking of evidence, an area in which the Court allows
the Contracting Parties very considerable room for manoeuvre, provided
that they do not act in an arbitrary manner.
151. It is for the domestic courts to assess the probative value of the
evidence submitted to them. In the present case the Paris tribunal de grand
instance, in its judgment of 17 February 2009 (see paragraph 17 above),
gave precise reasons as to why it deemed the evidence produced by the first
applicant to be insufficient. It accordingly appointed experts specialising in
three different but complementary fields and issued them with a detailed
remit. There is nothing to suggest that this decision was taken in an arbitrary
manner. As pointed out by the Government, the court was thus ruling on the
basis of the power of exclusive jurisdiction conferred on it by French law, as
the Code of Civil Procedure authorises the first-instance judge to order any
investigative measure “in any event where the judge does not have
sufficient information to determine the case” (Article 144); these measures
include expert assessments (Articles 232 and 263 et seq.).
152. These considerations lead the Court to conclude that, although the
expert medical assessment that was ordered entailed an intimate genital
examination of the first applicant, the extent of the resulting interference
with the exercise of his right to respect for his private life should be
qualified to a significant degree.
153. The Court therefore considers that, in rejecting the first applicant’s
request to have the indication of gender on his birth certificate altered, on
the grounds that he had refused in principle to cooperate with the medical
expert assessment that it had ordered, the domestic court – which under
Article 11 of the Code of Civil Procedure was entitled to draw any
inferences from such a refusal – struck a fair balance between the competing
interests at stake.
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154. In other words, this fact does not disclose a failure by France to
comply with its positive obligation to secure the first applicant’s right to
respect for his private life. There has therefore been no violation of Article 8
of the Convention on this account in respect of the first applicant.
...

FOR THESE REASONS, THE COURT
...
4. Holds, by six votes to one, that there has been a violation of Article 8 of
the Convention in respect of the second and third applicants on account
of the requirement to demonstrate an irreversible change in appearance
(applications nos. 52471/13 and 52596/13);
5. Holds, unanimously, that there has been no violation of Article 8 of the
Convention in respect of the second applicant on account of the
requirement to demonstrate the existence of a gender identity disorder
(application no. 52471/13);
6. Holds, unanimously, that there has been no violation of Article 8 of the
Convention in respect of the first applicant on account of the
requirement to undergo a medical examination (application
no. 79885/12);
...
Done in French, and notified in writing on 6 April 2017, pursuant to Rule
77 §§ 2 and 3 of the Rules of Court.

Milan Blaško
Deputy Registrar

Angelika Nußberger
President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the dissenting opinion of Judge Ranzoni is annexed to
this judgment.

A.N.
M.B.
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DISSENTING OPINION OF JUDGE RANZONI
(Translation)
1. My disagreement with the majority of the Chamber concerns the
finding of a violation of Article 8 of the Convention in respect of the second
and third applicants (applications nos. 52471/13 and 52596/13) on account
of the obligation to establish the irreversible nature of the change in
appearance. Accordingly, I also voted against the finding that, as regards
these two applications, there was no need to examine separately the
complaint under Article 14 of the Convention read in conjunction with
Article 8.
2. On 17 March 2009 the second applicant requested that his birth
certificate be corrected in order to have the indication of his gender changed
from “male” to “female” and to have his male forename replaced by a
female forename. His request was refused, in particular because he had not
demonstrated the irreversible nature of the gender reassignment process,
which was a requirement under domestic law as in force at that time. In a
judgment of 13 February 2013 the Court of Cassation dismissed his appeal
on points of law, finding that this requirement was not discriminatory and
did not infringe the principles laid down under Articles 8 and 14 of the
Convention (see paragraphs 32 to 40 of the judgment).
3. On 13 June 2009 the third applicant lodged a request for correction of
his birth certificate, similar to that of the second applicant. This request too
was refused, on the grounds that the applicant had not demonstrated with
certainty that he had undergone the medical and surgical treatment
necessary in order to complete the process of gender reassignment. The
Court of Cassation examined the third applicant’s appeal at the same time as
that of the second applicant and arrived at the same conclusion (see
paragraphs 41-52 of the judgment).
4. In two judgments delivered on 7 June 2012 the Court of Cassation
held that, in order to substantiate a request to have the indication of gender
on a birth certificate corrected, the person concerned had to demonstrate, in
view of the widely accepted position within the scientific community, that
he or she actually suffered from the gender identity disorder in question and
that the change in his or her appearance was irreversible (see paragraph 58
of the judgment). It is this second requirement which, in the view of the
majority of the Chamber, constituted a failure on the part of the respondent
State to comply with its positive obligation to secure the applicants’ right to
respect for their private lives (see paragraph 135 of the judgment).
5. I do not dispute the fact that at the material time French positive law
made recognition of the gender identity of transgender persons conditional
on sterilisation surgery or on treatment which, on account of its nature and
intensity, entailed a very high probability of sterility (see paragraph 120 of
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the judgment). I can also subscribe without any hesitation to the majority’s
assessment that this case concerns an essential aspect of individuals’
intimate identity, since the right to gender identity and personal
development is a fundamental aspect of the right to respect for private life
under Article 8 of the Convention (see, in particular, paragraph 123 of the
judgment). Moreover, such medical treatments and operations go to the
physical integrity of the individuals concerned. However, neither the second
nor the third applicant relied on Article 3 of the Convention (see
paragraph 128 of the judgment).
6. I can also accept that, in the search for a fair balance between the
general interest and the interests of the applicants (see paragraphs 126 to
135 of the judgment), there are strong arguments in favour of finding that
the obligation to undergo sterilisation surgery or treatment in order to have
one’s gender identity recognised disrupts this fair balance and amounts to a
violation of Article 8 of the Convention. Nevertheless, there are also
weighty arguments which tilt the balance in favour of the margin of
appreciation of the respondent State, and thus in favour of finding that there
has been no violation of Article 8.
7. In October 2016 the situation regarding the legal recognition of the
gender identity of transgender persons in the Council of Europe member
States was as follows (see paragraphs 70-71 of the judgment). In seven
member States recognition was not possible; in twenty-two member States
it was possible, but was subject to legal requirements including the disputed
condition of sterilisation of the person concerned; and in “only” eighteen
member States, sterilisation was no longer required by law for recognition
of the gender identity of transgender persons.
8. Furthermore, this development is a recent one in those eighteen
member States, a fact that emerges very clearly from the majority judgment.
Of the countries concerned, eleven abolished sterilisation as a condition for
legal recognition between February 2009 and October 2016 (see paragraph
71 of the judgment). This means that, for example, at the time of the
first-instance judgments in the cases of the second and third applicants, on
9 February and 13 March 2009 respectively (see paragraphs 37 and 48 of
the judgment), only eight member States did not require sterilisation. By the
time of the Court of Cassation judgments of 13 February 2013 (see
paragraphs 40 and 52 of the judgment), legal recognition of the identity of
transgender persons was possible, without sterilisation being a legal
requirement, in only eleven member States.
9. As the Chamber reiterates (see paragraph 121 of the judgment), in
implementing their positive obligations under Article 8 of the Convention
the member States enjoy a certain margin of appreciation. A number of
factors must be taken into account when determining the breadth of that
margin. Where a particularly important facet of an individual’s existence or
identity is at stake, the margin allowed to the State will be restricted. Where,
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however, there is no consensus within the member States of the Council of
Europe, either as to the relative importance of the interest at stake or as to
the best means of protecting it, particularly where the case raises sensitive
moral or ethical issues, the margin will be wider. There will also usually be
a wide margin if the State is required to strike a balance between competing
private and public interests (see Hämäläinen v. Finland [GC], no. 37359/09,
§ 67, ECHR 2014, with further references).
10. In the present case, at the time of the impugned judgments, which
were delivered by the Court of Cassation on 13 February 2013, no
consensus existed among the member States on the issue of requiring
sterilisation as a prior condition for the legal recognition of transgender
identity. Only eleven of the forty-seven member States did not require such
a condition. At present – more specifically in October 2016 – such
recognition is possible, without sterilisation being required by law, in only
eighteen of the forty-seven member States. This is by no means a majority
of the member States, still less does it represent a European consensus,
which is still a long way off.
11. In the absence of consensus and in view of the fact that the present
case undoubtedly raises sensitive moral and ethical issues, the margin of
appreciation to be left to the respondent State remains wide
(see Hämälainen, cited above, § 75, and X, Y and Z v. the United Kingdom,
22 April 1997, § 44, Reports of Judgments and Decisions 1997-II).
However, this margin vanishes in the analysis conducted by the majority in
paragraphs 121 to 135 of the judgment. How can this be? Of course, the
finding that an essential aspect of individuals’ intimate identity is at stake
may reduce the margin of appreciation (see paragraph 123 of the judgment),
but not completely. What other factors prompted the majority to disregard
entirely the margin of appreciation and also the fact that, to date, only a
minority of the member States have abolished the sterility requirement?
12. In this regard the judgment highlights the existence of a “trend”
towards the abolition of this requirement (see paragraph 124). I
acknowledge that there exists a certain trend in Europe, but it is, as
demonstrated above, only recent. Is this sufficient justification for
narrowing considerably the margin of appreciation, which is in principle a
wide one? I doubt it. Societies are moving only gradually towards
abolishing sterilisation as a prerequisite for legal recognition of the gender
identity of transgender persons.
13. I am conscious of the fact that the Court observed in Y.Y. v. Turkey
(no. 14793/08, § 108, ECHR 2015), referring to the judgment in Christine
Goodwin v. the United Kingdom ([GC], no. 28957/95, § 85,
ECHR 2002-VI), “that it attache[d] less importance to the lack of evidence
of a common European approach to the resolution of the legal and practical
problems posed than to the existence of clear and uncontested evidence of a
continuing international trend in favour not only of increased social
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acceptance of transgender persons but of legal recognition of the new
gender identity of post-operative transgender persons”. However, these two
cases concerned other issues, namely legal recognition of a process of
gender reassignment that had already been completed (Christine Goodwin),
and the possibility for a transgender person to undergo gender reassignment
without being subject to a requirement to be unable to procreate (Y.Y.
v. Turkey). It must be pointed out that the Court noted in Christine Goodwin
that it was for the Contracting State to determine, inter alia, the conditions
under which a person claiming legal recognition as a transsexual established
that gender reassignment had been properly effected (see Christine
Goodwin, cited above, § 103). Furthermore, in Y.Y. v. Turkey, the
comparative survey of the legislation of thirty-two member States carried
out by the Court had shown that the option for transgender persons to
undergo gender reassignment treatment already existed in twenty-four of the
thirty-two member States, in other words in the majority of the countries
surveyed. It appears that none of these States made treatment conditional on
an inability to procreate (see Y.Y. v. Turkey, cited above, §§ 35-39). In other
words, this was more than a mere trend: a clear majority of the States did
not impose conditions similar to those laid down by the respondent State in
that case.
14. There is also a need to examine and determine the question whether
there are substantial and valid grounds capable of justifying the requirement
to be unable to procreate and the retention of the corresponding systems in
the majority of the member States (a question asked, for instance, by
Judge Lemmens in his separate opinion annexed to the judgment in Y.Y.
v. Turkey, cited above). In the present case, unfortunately, the Court did not
answer this question, but simply stated that the trend referred to above was
“driven by developments in the understanding of transgenderism” (see
paragraph 124 of the judgment). This strikes me as a somewhat bold
assumption, which is not backed up by any references in the judgment. In
view of the facts as established in this case, the Court is unaware of the
precise reasons for these developments, just as it is unaware of the reasons
that have prompted most of the member States to retain to date this prior
condition for legal recognition of the gender identity of transgender persons.
15. As regards the margin of appreciation, the majority note that
“numerous European and international institutional actors in the human
rights field have adopted a very clear position in favour of abolishing the
sterility requirement” (see paragraph 125 of the judgment). To my mind,
this argument is insufficient to justify the application of a very narrow
margin of appreciation or the finding that there is a clear European trend. It
is true that the Commissioner for Human Rights of the Council of Europe
adopted a stance in 2009 against making legal recognition of transgender
identity subject to irreversible sterilisation surgery (see paragraph 73 of the
judgment), and that the Parliamentary Assembly noted in a 2013 Resolution
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that “[n]either forced nor coerced sterilisations or castrations can be
legitimated in any way in the 21st century” (see paragraph 76 of the
judgment). However, I note, while acknowledging the great importance of
the institutions and organisations listed in paragraph 125 of the judgment,
that they are for the most part involved in the “promotion” of human rights.
The majority’s assessment is not based on European or international human
rights “protection” institutions, or on binding international conventions or
settled case-law within the member States.
16. While it is true that an essential aspect of individuals’ intimate
identity is in issue, it is arguable, in the absence of consensus at European
level, that the member States’ margin of appreciation remains wide,
especially since a highly sensitive issue is at stake. For that reason it could
also be argued that a Contracting State – in this instance, France – should
not be criticised in 2017 for having given priority between 2009 and 2013 to
the requirement to demonstrate the irreversible nature of the change in
appearance. In a context where standards were evolving, but where the trend
was even less clear than it is today, the respondent State took the view that
this arrangement was the most fitting at the time, a position still taken by the
majority of member States. Had it adopted this point of view, the Court
could have found that the respondent State, during the period when the
decisions were given, had not overstepped its margin of appreciation or,
accordingly, breached Article 8 of the Convention. It could nevertheless
have called on the (other) member States to continue to monitor the issue
giving rise to the present case and to pursue their efforts in the direction of
the trend that had been demonstrated.
17. By contrast, the finding of a violation of Article 8 of the Convention
in the present case actually has the effect of requiring twenty-two member
States, in order to avoid future violations of this provision, to amend their
legislation and abolish the sterilisation requirement as a condition for legal
recognition of transgender identity, to say nothing of the seven member
States in which legal recognition of such identity is currently not possible.
18. In cases of this type the Court has been cautious where there is no
European consensus, and has advanced by means of little steps. The
case-law on transgender issues is proof of that.
For instance, in the case of Rees v. the United Kingdom (17 October
1986, Series A no. 106), the law in the United Kingdom did not grant
transsexuals a legal status corresponding to their actual situation. The Court
held that there had been no violation of Article 8, finding that “there is at
present little common ground between the Contracting States in this area
and that, generally speaking, the law appears to be in a transitional stage”.
Consequently, it considered that “this is an area in which the Contracting
Parties enjoy a wide margin of appreciation” (§ 37). It specified that “[t]he
need for appropriate legal measures should ... be kept under review having
regard particularly to scientific and societal developments” (§ 47).
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In Cossey v. the United Kingdom (27 September 1990, Series A no. 184),
the Court reached a similar conclusion, and also noted that an annotation to
the entry in the register of births would not be an appropriate solution.
In the case of B. v. France (25 March 1992, Series A no. 232-C), the
Court found a violation of Article 8 for the first time in a case concerning
the recognition of transsexual persons, taking into consideration the factors
that distinguished that case from the cases of Rees and Cossey.
In X, Y and Z v. the United Kingdom (cited above) and Sheffield and
Horsham v. the United Kingdom (30 July 1998, Reports 1998-V), the Court
did not depart from its judgments in Rees and Cossey. It did not consider it
necessary to “conclude that on the basis of scientific and legal developments
alone the respondent State can no longer rely on a margin of appreciation to
defend its continuing refusal to recognise in law a transsexual’s
post-operative gender”, finding that “it continues to be the case that
transsexualism raises complex scientific, legal, moral and social issues, in
respect of which there is no generally shared approach among the
Contracting States” (Sheffield and Horsham, § 58).
In its judgment in Christine Goodwin (cited above) the Grand Chamber
of the Court found, sixteen years after the Rees judgment, that there had
been a violation of Article 8 in view of an international trend in favour of
increased social acceptance of transsexuals and of legal recognition of the
new sexual identity of post-operative transsexuals, “[s]ince there are no
significant factors of public interest to weigh against the interest of this
individual applicant in obtaining legal recognition of her gender
re-assignment” (§ 93). Nevertheless, the Court reaffirmed that it was for the
Contracting State to determine, inter alia, the conditions of that recognition
(see paragraph 13 above).
After Christine Goodwin, the Court delivered several judgments in
Article 8 cases which also dealt with the legal recognition of the gender
identity of transgender persons who had undergone reassignment surgery,
and with other consequences arising for these persons from their situation
(see, for example, Van Kück v. Germany, no. 35968/97, ECHR 2003-VII
(violation); Grant v. the United Kingdom, no. 32570/03, ECHR 2006-VII
(violation); L. v. Lithuania, no. 27527/03, ECHR 2007-IV (no violation);
Schlumpf v. Switzerland, no. 29002/06, 8 January 2009 (violation); P.V.
v. Spain, no. 35159/09, 30 November 2010 (no violation); P. v. Portugal
(dec.), no. 56027/09, ECHR 2011 (struck out of the list); Cassar v. Malta,
no. 36982/11, 9 July 2013 (struck out of the list); and Hämäläinen, cited
above (no violation).
The case of Y.Y. v. Turkey (cited above) concerned the authorities’
refusal to allow a transgender person to undergo gender reassignment on the
grounds that the person concerned was not permanently unable to procreate.
This was the first time, to my knowledge, that the Court had ruled on this
requirement, albeit in a different context to the present case. It found a
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violation of Article 8, but taking into consideration the fact that a clear
majority of the member States did not impose similar conditions to those
laid down by the respondent State (see paragraph 13 above).
19. Between the Rees judgment in 1986 and the case of Y.Y. in 2015, the
Court constantly elaborated upon its case-law in this field, but did so
cautiously, “little by little”, or, to put it another way, “step by step”.
However, with the present judgment the Court has not taken a mere step but
a whole leap, and, what is more, on a highly sensitive subject, a new aspect
of transsexualism – or, more accurately, transgenderism – in the absence of
consensus among the member States on this specific aspect, and in
awareness of the breadth of the margin of appreciation resulting from all
these factors.
20. I confess that I found it difficult to make a decision in this very
difficult and sensitive case. As I already stated in paragraph 6 above, there
are weighty arguments to support the conclusion that the obligation to
undergo sterilisation surgery or treatment in order to have one’s gender
identity recognised disrupts the fair balance to be struck between the general
interest and the interests of the applicants, and therefore amounts to a
violation of Article 8 of the Convention. However, the majority also
accepted, quite rightly, “that safeguarding the principle of the inalienability
of civil status, ensuring the reliability and consistency of civil-status records
and, more generally, ensuring legal certainty, are in the general interest”.
They nevertheless considered that the balance was tipped in favour of the
interests of the persons concerned (see paragraph 132 of the judgment).
Admittedly, such an assessment is not without some foundation.
21. On the other hand, there is far from being a European consensus on
this requirement, and the minority of member States which had abolished it
was even smaller at the time. These considerations made me hesitate. My
hesitation grew in view of the arguments advanced by the majority
concerning the member States’ margin of appreciation and the European
and international “trends”, arguments which, to my mind, are not wholly
persuasive. Nor do I consider it appropriate to refer to Article 3 of the
Convention in order to strengthen the argument (see paragraphs 127 and
131 of the judgment), since the second and third applicants had not relied on
that provision.
22. Furthermore, the observation made in paragraph 134 of the judgment
concerning the fact that the French legislature, on 12 October 2016,
expressly excluded sterilisation from the conditions to be met by
transgender persons in order to obtain recognition of their identity, strikes
me as a problematic argument, as the principles established in our judgment
will apply not only to the respondent State but also to the other member
States.
23. I wonder what the Chamber would have concluded if, instead of
amending the legislation a few months before our judgment, the French
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legislature had maintained the condition of an irreversible change in
appearance. Would it still have found that the respondent State had
overstepped its margin of appreciation in choosing that legislative option?
24. In view of all these considerations, and bearing in mind the
importance and consequences of a Court judgment on this subject, I would
have preferred to see the Chamber relinquish jurisdiction in favour of the
Grand Chamber under Article 30 of the Convention. The conditions for
relinquishment would have been met, as the case raised serious questions
affecting the interpretation and application of Article 8 of the Convention
and the concepts of “margin of appreciation” and “consensus”. The
implications of this judgment for all the member States therefore warranted
invoking the authority of the Grand Chamber. I regret the fact that the
majority did not adopt this approach.
25. After reflecting as outlined above, I decided in favour of the margin
of appreciation allowed to the respondent State in fulfilling its positive
obligation to secure the right of the second and third applicants to respect
for their private lives in relation to a highly sensitive subject which raises
very tricky issues and where no European consensus exists. Accordingly, I
voted against finding a violation of Article 8 of the Convention on this
account.
...
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Baroness Hale of Richmond PSC,
Lord Kerr of Tonaghmore, Lord Wilson,
Lord Carnwath, Lord Hughes JJSC

Human rights ! Respect for private life ! Interference with ! Department for Work
and Pensions client computer database ! Transgender claimant"s computer record
containing gender history information ! Claimant su›ering distress dealing face
to face with o–cials having access to gender history information ! Department"s
policies on retention of such information having legitimate objectives of fraud
reduction and pension calculation ! Whether policies giving proper e›ect to
statutory requirement that ##person"s gender becomes for all purposes the acquired
gender"" ! Whether interference with claimant"s Convention right to private life
proportionate ! Whether policies directly or indirectly discriminatory of
transgender persons ! Whether policies creating harassing environment !
Human Rights Act 1998 (c 42), Sch 1, Pt I, arts 8, 14 ! Gender Recognition Act
2004 (c 7), ss 9, 22 ! Equality Act 2010 (c 15), ss 13, 19, 26
The claimant was a transgender woman who had been issued with a gender
recognition certi!cate pursuant to the Gender Recognition Act 20041. Once such a
certi!cate was granted, that fact was automatically noti!ed to the Department for
Work and Pensions so that the change could be noted in its records. The department
used a large centralised computer database which contained the records of everyone
with a national insurance number and which about 140,000 persons were authorised
to access. The information recorded on the database about a transgender person
included his or her current sex, the fact that he or she was previously recorded as
having a di›erent sex, and his or her current and any former titles and names. At that
time the information also included, in a gender recognition !eld, the fact that a
transgender person had a gender recognition certi!cate. In addition, any change
recorded in the sex !eld would identify that the reason was gender reassignment
where that was the explanation. Under the policy of retaining and processing the
historical gender data in respect of transgender persons who had a gender recognition
certi!cate (""the retention policy##) the information was retained for the life of an
individual and for 50 years and one day thereafter. The special customer records
policy (""the SCR policy##), which applied to certain categories of customer who
required extra protection for their privacy and was routinely applied to transgender
customers unless they asked otherwise, required speci!c authorisation for access and
access was limited in time and to speci!c purposes. In processing a claim for
jobseeker#s allowance an adviser was alerted to the fact that the customer was subject
to the SCR policy and from that might readily infer the probable reason for the
restricted access. The claimant, who had experienced a number of distressing
incidents at Jobcentre Plus o–ces when in receipt of jobseeker#s allowance, sought
judicial review of the retention and SCR policies, claiming that they (i) breached her
right to respect for her private life under article 8 of the Convention for the Protection
of Human Rights and Fundamental Freedoms2 and/or discriminated against her in
1

Gender Recognition Act 2004, s 9: see post, para 20.
S 22: see post, para 21.
2
Human Rights Act 1998, Sch 1, Pt I, art 8: ""1. Everyone has the right to respect for his
private and family life, his home and his correspondence. 2. There shall be no interference by a
public authority with the exercise of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security, public safety or the
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the enjoyment of those rights, contrary to article 14, and (ii) were directly and/or
indirectly discriminatory of her, contrary, respectively, to sections 13 and 19 of the
Equality Act 20103. The judge granted a declaration that the retention policy
breached article 8 of the Convention in that it lacked clarity and precision and was
not readily accessible and thus was not in accordance with the law but otherwise
dismissed the claim, holding that any interference with the claimant#s article 8 rights
was justi!ed as a proportionate means of achieving the legitimate aims of fraud
detection and pension calculation and rejecting the discrimination claims. After the
judgment and following discussions with the claimant, the retention policy was
clari!ed and reference to the gender recognition !eld on the database was masked, so
that nothing was visible to front-line users stating in terms that the person whose
records were under consideration had had gender reassignment, but the policies were
otherwise unaltered. The claimant appealed, seeking further modi!cations, but did
not pursue before the Court of Appeal her claim of direct discrimination. The Court
of Appeal upheld the judge#s decision and rejected the claimant#s further argument
that the policies failed to give e›ect to the requirement in section 9 of the 2004 Act
that, where a full gender recognition certi!cate was issued, ""the person#s gender
becomes for all purposes the acquired gender##. The claimant appealed on the
grounds previously argued in both courts and on the further ground, inter alia, that
the policies created a harassing environment contrary to section 26 of the 2010 Act.
On the claimant#s appeal$
Held, dismissing the appeal, (1) that section 9 of the Gender Recognition Act
2004 clearly contemplated a change in the state of a›airs, in that before the issue of a
gender reassignment certi!cate a person was of one gender and after the issue of the
certi!cate that person ""becomes## a person of another gender; that, however, there
was nothing in section 9 which required that the previous state of a›airs be expunged
from the o–cial records, although other provisions of the Act catered for the change
and provided additional protection against inappropriate disclosure of that prior
history; and that, accordingly, neither the retention policy nor the SCR policy were
inconsistent with, or prohibited by, the 2004 Act (post, paras 22—26).
(2) That although the SCR policy might be designed to protect the privacy of
deeply private information about those who had undergone gender reassignment, it
had the consequence of drawing the attention of front-line sta› and others in the
o–ce to it; that if the customer opted out of the SCR policy it meant that front-line
sta› would have unimpeded access to the customer information system in which the
gender history was recorded; that therefore the customer had the choice between
unimpeded access on those occasions when front-line sta› needed to consult the
system, and impeded access which itself drew attention to the possibility, or even
probability, that the claimant had undergone gender reassignment; that that
constituted a serious interference with the right of the claimant, and all those who
had undergone gender reassignment, to respect for their private life under article 8 of
economic well-being of the country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others.##
Art 14: ""The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.##
3
Equality Act 2010, s 13(1): ""A person (A) discriminates against another (B) if, because of a
protected characteristic, A treats B less favourably than A treats or would treat others.##
S 19: ""(1) A person (A) discriminates against another (B) if A applies to B a provision,
criterion or practice which is discriminatory in relation to a relevant protected characteristic of
B#s. (2) For the purposes of subsection (1), a provision, criterion or practice is discriminatory in
relation to a relevant protected characteristic of B#s if$ (a) A applies to, or would apply, it to
persons with whom B does not share the characteristic, (b) it puts, or would put, persons with
whom B shares the characteristic at a particular disadvantage when compared with persons with
whom B does not share it, (c) it puts, or would put, B at that disadvantage, and (d) A cannot
show it to be a proportionate means of achieving a legitimate aim.##
S 26(1): see post, para 45.
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the Convention; but that the policies were justi!ed by the operational needs of the
bene!ts system since the purpose of the interference was the need to calculate the
entitlement to state bene!ts and pension and to identify and detect fraud, which were
legitimate aims, and the retention policy was a proportionate means of achieving
those aims (post, paras 31—38).
(3) That, in relation to the claim of direct discrimination, the policies of the
department did not treat transgender customers any di›erently from other vulnerable
groups to whom the SCR policy could apply if requested or needed; that the current
and previous titles and names of all customers were recorded, and customers changed
their names and titles for a variety of reasons, including marriage and divorce; that
although a change of sex might be readily deduced from a change of name or title
whereas other changes might be more speculative, the customers were all treated in
the same way; and that, accordingly, the claimant was not treated less favourably
than other customers and was not directly discriminated against under article 14 of
the Convention or section 13 of the Equality Act 2010 (post, paras 41—43).
(4) That, in relation to the claim of indirect discrimination, although gender
reassignment changed a person#s identity at a much deeper level than getting married,
divorced, being bereaved, adopting a new name or any other reason why a change of
name or title might be recorded, the ""provision, criterion or practice## adopted by the
SCR policy was a proportionate means of achieving a legitimate aim for the purposes
of section 19(2)(d) of the 2010 Act and any discrimination involved in the policy was
justi!ed for the purpose of article 14 of the Convention (post, para 44).
(5) That an allegation of breach of section 26(1) of the 2010 Act could not
sensibly be made in a claim for judicial review of the department#s policies in relation
to transgender people, although it might be made in a substantive claim under the
2010 Act in relation to the sorts of incidents of which the claimant had complained;
but that, in any event, it was quite clear from the department#s e›orts to meet the
claimant#s concerns within the bounds of practicality that its policies were aimed at
respecting the dignity of transgender customers and avoiding the creation of an
intimidating, hostile, degrading humiliating or o›ensive atmosphere in
contravention of section 26(1) of the 2010 Act; and that, accordingly, for all the
above reasons the claim failed (post, paras 45—46).
Decision of the Court of Appeal [2016] EWCACiv 47; [2016] PTSR 1344 a–rmed.
The following cases are referred to in the judgment of Baroness Hale of
Richmond PSC:

F

G

Bellinger v Bellinger (Lord Chancellor intervening) [2003] UKHL 21; [2003] 2 AC
467; [2003] 2 WLR 1174; [2003] 2 All ER 593; [2003] 1 FLR 1043, HL(E)
Goodwin v United Kingdom CE:ECHR:2002:0711JUD002895795; [2002] 2 FLR
487; 35 EHRR 18
Identoba v Georgia CE:ECHR:2015:0512JUD007323512; 39 BHRC 510
J v C [2006] EWCACiv 551; [2007] Fam 1; [2006] 3 WLR 876; [2006] 2 FLR 1098, CA
Thlimmenos v Greece CE:ECHR:2000:0406JUD003436997; 31 EHRR 411, GC
The following additional cases were cited in argument:

H

H$m$l$inen v Finland CE:ECHR:2014:0716JUD003735909; 37 BHRC 55
I v United Kingdom CE:ECHR:2002:0711JUD002568094; 36 EHRR 53, GC
R (JK) v Registrar General for England and Wales (Secretary of State for the Home
Department intervening) [2015] EWHC 990 (Admin); [2016] 1 All ER 354;
Van Kuck v Germany CE:ECHR:2003:0612JUD003596897; 37 EHRR 51

APPEAL from the Court of Appeal
The claimant, C, a transgender person, sought judicial review of
(1) a decision dated 25 January 2012 of the defendant, the Secretary of State
for Work and Pensions, not to remove data information concerning the
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claimant#s gender change from the customer information database used by
the Department for Work and Pensions or to remove or conceal that data so
that it was not visible on the database, the jobseeker#s allowance payment or
labour market computer systems; and (2) the Secretary of State#s retention
policy, by which the historical data in respect of transgender persons who
had a gender recognition certi!cate was retained and processed, and the
special customer records policy (""the SCR policy##) which regulated how
o–cials processed the records of transgender customers and other categories
of customers whose information was to be protected and made subject to
special procedures. The grounds of claim were that, in the particular context
of awarding jobseeker#s allowance to the claimant, the state had
unjusti!ably interfered with her right as a transgender person to have
information about her gender reassignment kept private, contrary to
article 8 of the Convention for the Protection of Human Rights and
Fundamental Freedoms; and/or the policies discriminated against her in the
enjoyment of those rights, contrary to article 14, and discriminated against
her contrary to sections 13 and 19 of the Equality Act 2010. On 18 July
2014 Simon J [2014] EWHC 2403 (Admin) sitting in the Administrative
Court of the Queen#s Bench Division granted a declaration that the retention
policy breached article 8 of the Convention but otherwise dismissed the
claim.
By an appellant#s notice dated 1 December 2014, and pursuant to
permission granted by the Court of Appeal (Vos LJ) on 21 February 2014,
the claimant appealed on the grounds that the judge had erred in failing:
(1) to !nd that the policies were unnecessarily intrusive and interfered in a
disproportionate way with an important element of the claimant#s private
life contrary to article 8 of the Convention; (2) to !nd that the SCR policy
was discriminatory on grounds of gender reassignment and was contrary to
both article 14 of the Convention and section 19 of the Equality Act 2010;
and (3) properly to give full e›ect to section 9 of the Gender Recognition Act
2004. On 9 February 2016 the Court of Appeal (Elias, Patten and Black LJJ)
[2016] PTSR 1344 dismissed the claimant#s appeal.
On 3 August 2016 the Supreme Court (Baroness Hale of Richmond PSC,
Lord Reed and Lord Toulson JJSC) granted the claimant permission to
appeal, pursuant to which she appealed. The agreed issues before the court
were whether the Secretary of State#s policies in respect of the retention and
processing of historic gender data were compatible with the claimant#s rights
under articles 3, 8 and 14 of the Convention and sections 13, 19, and 26 of
the Equality Act 2010.
The facts are stated in the judgment of Baroness Hale of Richmond PSC,
post, paras 3—15.
Stephanie Harrison QC, Michelle Brewer and Claire McCann (instructed
by Bindmans llp) for the claimant.
Charles Bourne QC, Heather Emmerson and Rupert Paines (instructed
by Treasury Solicitor) for the Secretary of State.
Dinah Rose QC and Jason Pobjoy (instructed by Arnold & Porter Kaye
Scholer llp) for Equality Network, intervening by written submissions
only.
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1 November 2017. BARONESS HALE OF RICHMOND PSC (with
whom LORD KERR OF TONAGHMORE, LORD WILSON, LORD
CARNWATH and LORD HUGHES JJSC agreed) handed down the
following judgment.
1 ""We lead women#s lives: we have no choice##. Thus has the Chief
Justice of Canada, the Rt Hon Beverley McLachlin, summed up the basic
truth that women and men do indeed lead di›erent lives. How much of this
is down to unquestionable biological di›erences, how much to social
conditioning, and how much to other people#s views of what it means to be a
woman or a man, is all debatable and the accepted wisdom is perpetually
changing. But what does not change is the importance, even the centrality,
of gender in any individual#s sense of self. Over the centuries many people,
but particularly women, have bitterly resented and fought against the roles
which society has assigned to their gender. Genuine equality between the
sexes is still a work in progress. But that does not mean that such women or
men have not felt entirely con!dent that they are indeed a woman or a man.
Gender dysphoria is something completely di›erent$the overwhelming
sense that one has been born into the wrong body, with the wrong anatomy
and the wrong physiology. Those of us who, whatever our occasional
frustrations with the expectations of society or our own biology, are
nevertheless quite secure in the gender identities with which we were born,
can scarcely begin to understand how it must be to grow up in the wrong
body and then to go through the long and complex process of adapting that
body to match the real self. But it does not take much imagination to
understand that this is a deeply personal and private matter; that a person
who has undergone gender reassignment will need the whole world to
recognise and relate to her or to him in the reassigned gender; and will want
to keep to an absolute minimum any unwanted disclosure of the history.
This is not only because other people can be insensitive and even cruel; the
evidence is that transphobic incidents are increasing and that transgender
people experience high levels of anxiety about this. It is also because of their
deep need to live successfully and peacefully in their reassigned gender,
something which non-transgender people can take for granted.
2 This case is about how the Department for Work and Pensions (""the
DWP##), in administering our complex welfare bene!ts system, treats people
with a reassigned gender, and speci!cally whether certain policies con%ict
(1) with the Gender Recognition Act 2004; (2) with the Human Rights Act
1998; or (3) with the Equality Act 2010. Those policies have undergone
change in the course of these proceedings, as have the arguments presented,
and so the issues before this court are in some respects di›erent from the
issues before the High Court and the Court of Appeal.
The facts

H

3 The appellant has undergone gender reassignment from male to
female. Her transition began in 2003 and she changed her name in 2004.
She has undergone full gender reassignment treatment and surgery, which in
her case included facial feminisation surgery, in her words because it was
""incredibly important## to her ""easily to "pass# as a woman##. Her gender
recognition certi!cate (""GRC##) was one of the !rst to be issued under the
' 2017 The Incorporated Council of Law Reporting for England and Wales
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Gender Recognition Act 2004. The Gender Recognition Panel noti!ed both
the Inland Revenue (now HMRC) and the DWP of the change.
4 She was employed in a variety of roles, some managerial, until she
became unemployed in June 2010. Since then, apart from a period of
employment in 2015—2016, she has been in receipt of jobseeker#s allowance
(""JSA##), a bene!t which is administered by the DWP through Jobcentre Plus
(""JCP##) o–ces. As a condition of receiving JSA, she has to attend a JCP
o–ce in person every two weeks. Her principal concern in these proceedings
is with the way in which her history is recorded by the DWP and the e›ect
that this can have on her interactions with its o–cials. She has had a number
of distressing experiences which indicate that DWP policies do not
e›ectively protect the privacy of her status but rather tend to draw attention
to it.
The DWP policies and practice
5 The DWP uses a centralised database, the customer information system
(""CIS##), to record information relating to each of its ""customers## and
everyone else who has a national insurance number. The CIS interfaces or
links to a number of other computer systems, including over 40 systems
within government and quasi-government departments, local authorities and
HMRC, as well as to bene!t-speci!c computer systems, including the
jobseeker#s allowance payments system (""JSAPS##) which is used to administer
JSA. About 140,000 persons are authorised to access the CIS.
6 The information recorded on the CIS about a customer includes his or
her current sex, the fact that he or she was previously recorded as having a
di›erent sex (if applicable), his or her current name and title, and his or her
former names and titles (if applicable), the fact that a person has a GRC, its
date of issue and date of noti!cation to DWP, and (where this is the case) the
reason for a change of recorded sex being gender reassignment. These data,
including the data recording a change of gender, are held for the life of the
individual concerned and for 50 years and one day thereafter. This has been
referred to as ""the retention policy## in these proceedings.
7 When these proceedings were begun, as long ago as 2012, the fact of a
GRC and the reason for a change of sex being gender reassignment were
noted in such a way as to be visible to front-line users of the CIS, such as sta›
at the JCP o–ces. This has been referred to as the ""GRC noting policy## in
these proceedings. As a result of these proceedings and changes to the
DWP#s IT supplier arrangements, those matters are no longer visible to
front-line sta› and so the GRC noting policy is no longer under challenge.
However, any previous name, title or gender is visible and in the great
majority of cases the reason for a change of name, title and gender will be
gender reassignment. Hence, without an extra layer of protection, front-line
sta› could readily infer that gender reassignment had taken place.
8 That extra layer of protection is achieved through the DWP#s special
customer records policy (referred to in these proceedings as ""the SCR
policy##). This sets out special procedures for dealing with the records of
certain categories of customer who require extra protection, for example
because unauthorised disclosure of their records could result in substantial
distress or physical harm. The categories of customer to which the policy
may be applied include, for example, victims of domestic or honour based
violence and people with witness protection orders. But it is not applied
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automatically to all such people, as we are told that the great majority of
those to whom the policy is applied are transgender. It is, however, applied
automatically to all those recorded on the CIS as having a GRC, unless and
until the customer asks for it to be disapplied. The protection is therefore
optional, but without it a person#s gender history would be readily
discernible by sta› who needed to access the CIS.
9 Under the SCR policy an individual#s CIS record receives a protected
marking, ranging (at the material time) from private, restricted, con!dential,
secret to top secret. Transgender records were marked restricted. Persons
wishing to access them must be speci!cally authorised and must have a
legitimate business reason for doing so; access is limited to a speci!c purpose
or purposes; and it is time limited for a period not exceeding four hours.
10 Access to an individual#s CIS record is not required for the routine
issue of bene!t payments, including JSA. However, an adviser will need to
access the CIS in order to make routine changes to relevant information,
such as a change of address or contact details. For an SCR customer, this
will require the same authorisation process as described in para 12 below.
Authorisations are monitored, so that inappropriate or unauthorised access
can be discovered, and this may result in disciplinary action.
11 Typically, the administration of claims for JSA requires a JCP adviser
to access two systems, the JSAPS and the Labour Market System (""LMS##).
These are both a›ected by the SCR policy. The LMS records information
about the steps taken by the customer to obtain employment. But it does not
do so for customers who are subject to the SCR Policy. Instead, their e›orts
to !nd work are recorded manually on paper. When the customer#s LMS
record is accessed, a warning of ""additional protection facility from
unauthorised viewing## will pop up directing the adviser to the paper record,
which will only be accessed once authorisation is given.
12 The JSAPS records information which enables an adviser to assess
entitlement to JSA and authorise payment. When an adviser accesses JSAPS
to authorise payment to a customer subject to the SCR policy, an error
message pops up warning: ""Sensitive account$You are not authorised to
view it##. Access is then gained through the authorisation process: this
involves applying to the DWP#s specialist IT team for temporary access to
special customer records. Access is usually available within an hour but it
can take considerably longer. The adviser is warned again that the account
is sensitive and no one else should view it.
13 On access, the front screen does not display previous names, titles or
gender or the issue of a GRC and normally there would be no need to search
for historical claim data. If there is such a need, the historical gender identity
data will only be available where a claim was made for JSA under a previous
name, title or gender and this claim is still live. It will not be displayed where
the claim was made after the change of gender (as in the case of this
appellant).
14 It follows that any JCP adviser processing a JSA claim is bound to
learn that the customer is subject to the SCR policy. The adviser will not
usually know why that is the case, but may well be able to ""put two and two
together##. The operation of the policy causes inconvenience and delay in
accessing bene!ts: delays of an hour are usual and they can be as much as
three days. Late payment is, to say the least, a serious inconvenience to
anyone on the tight budget required of JSA claimants. Ringing up to !nd out
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why payment has been delayed can also be a serious inconvenience as the
authorisation process has to be followed in order for the telephone advisers
to access the account. The alternatives to physically attending at the JCP
o–ces are very limited. The appellant has on at least three occasions asked
to be allowed to sign on by post but been refused.
15 The appellant also reports some very distressing incidents in JCP
o–ces. On several occasions she has overheard references to her
transgender status in conversations in open plan o–ces with other customers
present. Once her status has become known within an o–ce she has felt
compelled to transfer to another o–ce to protect her privacy and dignity
and, indeed, her physical safety. She adds that she has had some very
positive experiences with individual DWP sta› members, but every
interaction with them, good or bad, is against that background of insecurity
and anxiety. The evidence she has placed before the courts in these
proceedings, both from experts in the !eld of gender dysphoria and from
other transgender customers, shows not only the depth of these concerns but
also that she is not alone in having them.
These proceedings
16 After considerable correspondence exploring possible alterations to
the DWP#s policies, these proceedings were launched in April 2012. They
were then stayed in order that the DWP could review its policies on data
retention and implement any changes. This review concluded that the DWP
needed to improve its treatment of transgender customers but did not
propose any change to the retention, GRC noting or SCR policies in respect
of them.
17 The claim was heard by Simon J in May 2014 [2014] EWHC 2403
(Admin). All three policies were challenged as being (1) in breach of
articles 8 and/or 14 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms; and (2) directly and indirectly
discriminatory contrary to the Equality Act 2010. It was common ground
that the retention and noting policies engaged the right to respect for private
life protected by article 8.1. Simon J held that they were not su–ciently
clear, precise and accessible to be ""in accordance with the law## for the
purpose of justifying them under article 8.2 and granted a declaration to that
e›ect. However, he held that they pursued the legitimate aims of enabling
accurate calculations of state pension entitlement and of reducing
opportunities for identity theft and bene!t fraud and were a proportionate
means of doing so. He was more doubtful whether the SCR policy even
engaged article 8.2, as it was designed to protect privacy, rather than to
interfere with it, although it did tend to have the opposite e›ect of drawing
attention to transgender customers; but he held that it was in any event
justi!ed by the need to protect DWP sta›. He rejected the claim based on
direct discrimination, because the appellant was not treated less favourably
than other customers because of her gender reassignment. He was prepared
to assume that the policies were indirectly discriminatory, in that they put
transgender customers at a particular disadvantage when compared with
others, but they were justi!ed under the 2010 Act for the same reasons that
they were justi!ed under the Convention.
18 Between the High Court judgment and the hearing of the appellant#s
appeal to the Court of Appeal in December 2015, as already noted, the DWP
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altered its policy and systems so that the fact of a GRC was no longer visibly
noted on the CIS (although other facts from which such an inference could
be drawn remained). The challenge to the GRC noting policy was therefore
no longer a live issue before the Court of Appeal. Furthermore, the retention
policy had been clari!ed and was now accessible, so the issue of legality was
no longer live. On 9 February 2016 the appeal was unanimously dismissed.
The only judgment was given by Elias LJ, with whom Patten and Black LJJ
agreed [2016] PTSR 1344. He accepted that article 8 was engaged by both
the retention and the SCR policies, but agreed with Simon J that the
interference was proportionate. He rejected the argument that article 14
required transgender customers to be treated di›erently from others. Any
indirect discrimination entailed in the SCR policy was justi!ed for the same
reasons that the interference with article 8 rights was justi!ed. A new
argument, that the policies were contrary to the requirement in section 9 of
the Gender Recognition Act 2004 that where a full gender recognition
certi!cate is issued, ""the person#s gender becomes for all purposes the
acquired gender## was rejected: this did not require history to be rewritten.
19 Before this court, the appellant challenges the retention and SCR
policies on three grounds: (1) inconsistency with sections 9 and 22 of the
Gender Recognition Act 2004; (2) incompatibility with the rights under
articles 3, 8 and 14 of the European Convention on Human Rights (article 3
is raised for the !rst time in this court); and (3) infringement of section 13,
19 or 26 of the Equality Act 2010 (direct discrimination under section 13
was not pursued before the Court of Appeal but is raised again before this
court; harassment under section 26 is an entirely new argument).
The Gender Recognition Act 2004
20 This Act, as is well known, was passed in response to the judgments
of the European Court of Human Rights in Goodwin v United Kingdom
(2002) 35 EHRR 18 and the declaration of incompatibility made by the
House of Lords in Bellinger v Bellinger (Lord Chancellor intervening)
[2003] 2 AC 467. It lays down the criteria and the process by which a person
born in one gender may be recognised as having acquired a di›erent gender.
Section 9 provides for the consequences:
""(1) Where a full gender recognition certi!cate is issued to a person,
the person#s gender becomes for all purposes the acquired gender (so that,
if the acquired gender is the male gender, the person#s sex becomes that of
a man and, if it is the female gender, the person#s sex becomes that of a
women).
""(2) Subsection (1) does not a›ect things done, or events occurring,
before the certi!cate is issued; but it does operate for the interpretation of
enactments passed, and instruments and other documents made, before
the certi!cate is issued (as well as those passed or made afterwards).
""(3) Subsection (1) is subject to provision made by this Act or any other
enactment or subordinate legislation.##
21 Section 22 deals with the disclosure of ""protected information##.
Section 22(1) makes it a criminal o›ence ""for a person who has acquired
protected information in an o–cial capacity to disclose the information to
any other person##. Section 22(2) provides that, once a GRC is issued,
protected information includes information which ""concerns the person#s
' 2017 The Incorporated Council of Law Reporting for England and Wales

AB 1449

4136

R (C) v Work and Pensions Secretary (SC(E))
(SC(E))
Baroness Hale of Richmond PSC

[2017] 1 WLR

gender before it becomes the acquired gender##. Section 22(3) de!nes the
acquisition of such information in an o–cial capacity in such a way as to
cover o–cials in the DWP, and indeed elsewhere in the civil service and
otherwise in connection with the functions of a public authority.
Section 22(4) and the Gender Recognition (Disclosure of Information)
(England, Wales and Northern Ireland) Order 2005 (SI 2005/635), provide
for circumstances in which disclosure is not an o›ence. These include in
section 22(4)(h): ""the disclosure is made for the purposes of the social
security system or a pension scheme . . .##
22 The appellant accepts that section 9 ""does not rewrite history##.
Thus, in J v C [2007] Fam 1 the issue of a full GRC in the male gender to a
person who was previously female did not retrospectively validate his prior
marriage to another female (at a time when the law did not provide for same
sex marriages), with the result that he did not become the father of a child
born to the other female as a result of arti!cial insemination by donor
(""AID##) (as would otherwise have been the case under section 27 of the
Family Law Reform Act 1987, which provided that the husband of a woman
who gives birth as a result of AID was to be treated for all purposes as the
father of the child). But she argues that section 9(1) does require her now to
be treated for all purposes as a woman and this includes how she is treated
by the DWP for the purpose of claiming and receiving JSA. Section 22(1) is
not an exception to the general principle in section 9(1). Rather it is an
additional protection. It does not follow from the fact that no o›ence is
committed under section 22 that a policy which is in breach of section 9(1) is
lawful.
23 The problem with this argument is that section 9(1) clearly
contemplates a change in the state of a›airs: before the issue of the GRC a
person was of one gender and after the issue of the GRC that person
""becomes## a person of another gender. The sections which follow section 9
are designed, in their di›erent ways, to cater for the e›ect of that change.
Thus, for example, section 12 provides that the acquisition of a new gender
does not a›ect that person#s status as the father or mother of a child;
section 15 provides that it does not a›ect the disposal or devolution of
property under a will or other instrument made before the appointed day
(thus section 9 will apply to dispositions made after that date); section 16
provides that the acquisition of a new gender does not a›ect the descent of
any peerage or dignity or title of honour or property limited to descend with
it (unless a contrary intention is expressed in the will or instrument).
24 There is nothing in section 9 to require that the previous state of
a›airs be expunged from the records of o–cialdom. Nor could it eliminate
it from the memories of family and friends who knew the person in another
life. Rather, sections 10 and 22 provide additional protection against
inappropriate o–cial disclosure of that prior history. Section 10 and
Schedule 3 deal with birth registration. In summary, if there is an entry in
the United Kingdom birth register relating to a person to whom a full GRC
has been issued, a copy of the GRC must be sent to the appropriate Registrar
General. He or she must make an entry in the Gender Recognition Register
(which is not open to public inspection) which makes traceable the
connection between that entry and the entry in the birth register. The entry
is used to create a new birth certi!cate which records the acquired name and
gender. Anyone who may have a copy of the UK birth register entry of a
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person who has a full GRC may have a copy of the new birth certi!cate.
This must not disclose the fact that the entry is contained in the Gender
Recognition Register: see Schedule 3, paragraphs 5 and 6.
25 Section 22, as we have seen, protects from disclosure by o–cials
information concerning a person#s gender before it became the acquired
gender. It contains several exceptions, including one for disclosure for the
purpose of the social security system or a pension scheme. Obviously,
therefore, section 9 contemplates that the previous history may be kept on
record, for otherwise there would be no need for the protection given by
section 22.
26 I conclude, therefore, that the retention and SRC policies are not
inconsistent with, or prohibited by, any provision of the Gender Recognition
Act 2004. But that, of course, is not the end of the story.
The Human Rights Act 1998
27 The appellant rightly emphasises that the 2004 Act was brought
about by developments in the jurisprudence of the European Court of
Human Rights (""the Strasbourg court##). In Goodwin v United Kingdom 35
EHRR 18 the court held (i) that the failure of UK law to grant legal
recognition, including a new birth certi!cate, to a post-operative transsexual
was a breach of her right to respect for her private life under article 8; and
(ii) that the failure of UK law to permit her to marry in her acquired gender
was a breach of her right to marry under article 12. I would emphasise two
passages from the court#s judgment in relation to article 8, at para 77:
""The stress and alienation arising from a discordance between the
position in society assumed by a post-operative transsexual and the status
imposed by law which refuses to recognise the change of gender cannot,
in the court#s view, be regarded as a minor inconvenience arising from a
formality. A con%ict between social reality and law arises which places
the transsexual in an anomalous position, in which he or she may
experience feelings of vulnerability, humiliation and anxiety.##
28 The court was, of course, speaking of the position before the Gender
Recognition Act which sought, so far as possible, to align the legal position
with social and psychological reality. But it makes the important point that
this is no small matter. It is not a minor inconvenience. It goes to the heart
of the person#s sense of self. This is reinforced by a later passage at para 90:
""the very essence of the Convention is respect for human dignity and
human freedom. Under article 8 of the Convention in particular, where
the notion of personal autonomy is an important principle underlying the
interpretation of its guarantees, protection is given to the personal sphere
of each individual, including the right to establish details of their identity
as individual human beings. In the 21st century, the right of transsexuals
to personal development and to physical and moral security in the full
sense enjoyed by others in society cannot be regarded as a matter of
controversy . . . In short, the unsatisfactory situation in which postoperative transsexuals live in an intermediate zone [in] not quite one
gender or the other is no longer sustainable.##
29 This puts it beyond doubt that the way in which the law and
o–cialdom treat people who have undergone gender reassignment is no
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trivial matter. It has a serious impact upon their need, and their right, to live,
not as a member of a ""third sex##, but as the person they have become, as
fully a man or fully a woman as the case may be.
30 In the courts below, the appellant relied only on the right to respect for
private life, protected by article 8, and the right to enjoy the Convention rights
without discrimination, protected by article 14. In this court, the statement of
facts and issues raises for the !rst time the question of a possible violation of
article 3, the right not to be subjected to inhuman or degrading treatment. In
her submissions, however, article 3 was deployed to make the point that there
are positive obligations to protect individuals against such treatment, as
indeed there are under article 8. In Identoba v Georgia (2015) 39 BHRC 510,
for example, the Strasbourg court found a breach of article 3 where the
authorities had failed to protect LGBTI (lesbian, gay, bisexual, transgender
and intersex) demonstrators from attack by homophobic counterdemonstrators. One aim of the SCR policy is to protect transsexuals against
the risk of physical and verbal abuse. The complaint, as I understand it, is that
it may not go far enough in doing so, whether under article 3 or article 8.
31 In my view, the article 3 cases serve mainly to underline the
importance of the interests at stake here, whether under article 3 or article 8.
The real focus of the argument has been on article 8. In my view, both the
retention and the SCR policies are an interference with the right of the
appellant, and all people who have undergone gender reassignment, to
respect for their private lives. The SCR policy may be designed to protect the
privacy of their deeply private information but it has the consequence of
drawing the attention of front-line sta›, and maybe others in the o–ce, to it.
Opting out means that front-line sta› who need it will have unimpeded
access to the CIS, in which the gender history is recorded. So the customer
has the choice between unimpeded access on those occasions when front-line
sta› need to consult the CIS and impeded access which in itself draws
attention to the possibility, even the probability, that the claimant has
undergone gender reassignment. This is not a minor interference. On the
contrary, it is a very serious matter. It goes to the heart of how the appellant,
and others in her situation, relate to the world and the world relates to them.
32 So the real question is whether this interference can be justi!ed by
the operational needs of the bene!ts system. Two legitimate aims are put
forward by the DWP for the retention policy. The !rst is the need to retain
the information for the purpose of calculating entitlement to state retirement
pension. A transgender person has pension rights in his or her acquired
gender from the date of the GRC: Gender Recognition Act 2004, Schedule 5,
paragraphs 7 and 8. This means that the date of the GRC will be material to
the calculation of the entitlement of certain customers (those born before
6 December 1953; female to male transsexuals whose change of gender
occurs after they have reached statutory retirement age for women and
before equalisation on 6 March 2019; and male to female transsexuals
whose change of gender occurs before 6 March 2010 and before they have
reached state pension age for a man but after they have reached it for a
woman). The DWP will need to know the date for the purpose of checking
entitlement at the time and also for checking and maintaining claims during
the customer#s life expectancy thereafter. With the equalisation of the
pension age, there will eventually come a time when this is no longer
necessary, but that is some considerable time in the future. It is accepted that
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this does not apply to this particular appellant, but it does apply to
approximately one third of transgender customers, whose state pension
calculation will be directly a›ected by their birth gender.
33 The second legitimate aim put forward is to identify and detect
fraud. There is a particular risk of identity theft in the case of transgender
customers. A fraudster may obtain a birth certi!cate in the customer#s
original name and use this, along with other evidence, to obtain a national
insurance number allocated to that name (two linked examples of this were
detected in 2012). The DWP also argue that front-line sta› are at the
forefront of detecting frauds$they can sense when something is not right
and need to have access to the information to investigate and detect this.
34 The appellant accepted that these were legitimate aims in the courts
below and the evidence in support of them was not challenged. In her written
case before this court she argues that these objectives are not su–ciently
important to justify the limitation of a protected right and that those
limitations are not rationally connected to the objectives. She argues that, now
that the fact and date of the GRC is masked on the CIS, it cannot be necessary
to retain the visible gender (name and title) history in order to calculate state
pension entitlement. As for fraud detention and prevention, there are other
ways of verifying the claimant#s identity. Under the new system for universal
credit, front-line sta› will no longer have access to this information.
35 The DWP understandably objects to the introduction of new
arguments on matters which were conceded in the courts below, and on
which it has not been able to !le evidence in rebuttal; but they can be
addressed brie%y. In my view, for as long as gender is in any way relevant to
the entitlement to and calculation of state retirement pension, it is necessary
for the data to be retained on the CIS system and the rational connection
between the two is obvious. The question of whether it should remain visible
to some front-line sta› or whether it is feasible to mask it in some way which
nevertheless enables those who need to see it to be able to do so are questions
which go to the overall balance between the aims pursued and the means used
to pursue them, in other words to the proportionality calculation. As for
fraud detection and prevention, the problem lies, not so much with verifying
the identity of the genuine transgender claimant but with verifying the
identity of the fraudulent claimant who has stolen that person#s previous
identity. The legitimacy of the objectives for which the current computer
systems are designed cannot be a›ected by the development of wholly new
computer systems to support a wholly new bene!ts system. Once again, the
real issue is not the aim, but the overall balance between ends and means
which is of the essence of the proportionality calculation.
36 In addressing that balance, several points must be made:
(1) While I would certainly not minimise the depth of the intrusion where
it takes place, for the most part there is no need for front-line JCP sta› to
consult the CIS. Whether or not the SCR policy applies, it is only rarely that
they will need to access the CIS and thereby discover the historic information
recorded there.
(2) The DWP has been engaging with the appellant and those advising her
over many years in an attempt to understand and cater for her concerns.
Following the High Court decision, the GRC data were masked on the CIS.
If nothing else, this litigation has taught the DWP the importance of doing
what can be done within the existing systems to cater for those concerns.
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(3) We are here dealing with large computer systems, designed to cater for
vast numbers of customers, which interact with one another in complex
ways. It is no simple matter to modify existing systems in a way which will
not compromise their e–ciency and e›ectiveness. It is one thing to devise a
completely new computer system, such as that now being developed for
universal credit, and quite another to modify an old one which has been in
operation for many years.
(4) The DWP#s evidence is that it is not possible to make further
adjustments to the CIS system except at inordinate expense. This court is in
no position to question that.
(5) Most importantly, it is not for this or any other court to administer the
bene!ts system. That is the business of the DWP. The courts can correct
individual decisions or actions which violate an individual#s human rights: if
a DWP o–cial gained unnecessary or unauthorised access to a customer#s
records, or made improper use of the information obtained through
authorised access, the customer would have a claim under section 6(1) of the
Human Rights Act 1998 against a public authority which had acted
incompatibly with her privacy rights. The courts can also correct legal
provisions which violate human rights (unless contained in an Act of the
United Kingdom Parliament). But the courts can only rarely correct the
systems set up by the responsible government departments or public
authorities to administer the law$unless perhaps they systemically and
inevitably result in violations of individuals# rights. That is not this case.
(6) The courts must inevitably place great weight on the judgment of
those whose business it is to design and administer those systems. They are
the experts in administration and we are not.
37 In my judgment, therefore, the courts below were entitled to reach
the conclusion that the CIS retention policy was a proportionate means of
achieving its legitimate aims and I share their view. In reaching this
conclusion, I in no way seek to minimise the importance to the appellant and
others in her situation of the intrusion into her privacy which is entailed by
the policy. For her, and for others, it must be good news that the department
has taken their concerns seriously, and that they will be di›erently catered
for when universal credit is rolled out throughout the country.
38 The SCR policy and the retention policy cannot be considered in
isolation from one another. The SCR policy is designed to restrict access to the
CIS to those who are authorised because they have a real need for that access.
This of course has the legitimate aim of protecting the privacy of those SCR
customers who need and want it. This brings with it the problems of delay,
with its attendant inconvenience or even hardship, and it may well draw
attention to the very matter which it is designed to protect. But such problems
are inevitable if access to the CIS is to be restricted. They can be avoided if the
customer does not want the policy to apply, but at the cost of less restricted
access to the CIS. The real question, therefore, is whether the CIS retention
policy is justi!ed and in my judgment, for the reasons given above, it is.

A

Discrimination
39 The appellant relies both on discrimination in the enjoyment of
Convention rights, in violation of article 14 of the Convention, and on direct
and indirect discrimination in breach of sections 13 or 19 of the Equality Act
2010 respectively. Gender reassignment is a protected characteristic by
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virtue of sections 4 and 7 of the Equality Act and is undoubtedly a ""status##
for the purpose of article 14.
40 Her submission on direct discrimination, under both article 14 and
section 13, is that the policies treat transgender customers in the same way as
other customers when in fact their situations are di›erent and they should be
treated di›erently. As the Strasbourg court held in Thlimmenos v Greece
(2000) 31 EHRR 411, just as like cases must be treated alike, unlike cases
must be treated di›erently.
41 The problem with this submission is that the DWP policies do treat
transgender customers di›erently from others. For those who want it, the
SCR policy applies. In this respect, transgender customers are in no di›erent
position from any of the other vulnerable groups to whom the policy is
applied if wanted and needed. The admitted problems associated with the
SCR policy are the inevitable concomitant of o›ering them this extra
protection for their privacy. Once again, the real complaint is that, once
accessed by those with a reason to do so, the CIS reveals the customer#s
previous name and title, from which an inference of gender reassignment
may, but need not, be drawn.
42 However, it is not clear in what way transgender customers are
treated less favourably than others on the CIS because of their transgender
status. The current names and titles, and any previous names and titles, of
all customers are recorded. Customers change their names and titles for a
wide variety of reasons, not least because of marriage or divorce. All are
treated in the same way. Of course, a change of sex may often be readily
deduced from a change of name and title, whereas other changes may be
more speculative. But all relate to the customer#s private (and sometimes
family) life. There is no di›erence in treatment from others who change
their name or title because of the customer#s transgender status.
43 For these reasons, in my view, Simon J was right to reject the claim of
direct discrimination under both article 14 and section 13 and it is not
surprising that the direct discrimination claim under section 13 was not
pursued, by counsel then appearing for the appellant, before the Court of
Appeal.
44 The indirect discrimination claim under both article 14 and
section 19 of the Equality Act relies upon the particular disadvantage that
transsexual customers su›er as a result of the retention and SCR policies,
either together or separately, when compared with other customers, whether
in general or those to whom the SCR policy is also applied. I would be
prepared to accept, for the reasons given earlier, that many, if not all,
customers who have undergone gender assignment feel a greater need to
protect that information from others than do customers who have changed
their names or titles for other reasons. Gender reassignment changes one#s
identity at a much deeper level than does getting married, getting divorced,
being bereaved, adopting a new name, or any of the other reasons why a
change of name or title may be recorded. It may also be the case that
justi!cation for an interference with the article 8 right is not invariably
justi!cation for discrimination under article 14 or indirect justi!cation
under section 19. However, in this case, the ""provision, criterion or
practice## in question, the SCR policy, is a proportionate means of achieving
a legitimate aim for the purpose of section 19(2)(d) and, for the same
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reasons, any discrimination involved in the policies is justi!ed for the
purpose of article 14.
45 For the !rst time in this court, and somewhat faintly, the appellant
argues that the DWP#s policies, and speci!cally the implicit ""outing##
involved in the SCR, create a ""harassing environment## contrary to
section 26 of the Equality Act 2010. This allegation was not pleaded in the
claim form or argued in the courts below and is not clearly spelled out in the
appellant#s case. Under section 29(3) of the Equality Act, a service provider
must not harass a person requiring the service or a person to whom the
provider is providing the service. Under section 26(1):
""A person (A) harasses another (B) if$ (a) A engages in unwanted
conduct related to a relevant protected characteristic, and (b) the conduct
has the purpose or e›ect of$ (i) violating B#s dignity, or (ii) creating an
intimidating, hostile, degrading, humiliating or o›ensive environment
for B.##
This is not an allegation which can sensibly be made in a claim for judicial
review of the DWP#s policies in relation to transgender people. It might be
made in a substantive claim under the Equality Act in relation to the sorts of
incidents of which the appellant has complained (and on occasions received
some compensation). Then there would have to be speci!c evidence directed
towards such a claim and the DWP would have the opportunity of
investigating the complaint and putting in evidence in rebuttal. None of that
has happened in this case. But in any event it is quite clear from the DWP#s
e›orts to understand and to meet the appellant#s concerns within the bounds
of practicality that its policies aim to have the reverse e›ect: to respect the
dignity of transgender customers and to avoid creating an intimidating,
hostile, degrading, humiliating or o›ensive environment for them. There are
disciplinary measures in place for sta› who are guilty of such behaviour. In
other words, if such behaviour takes place, it is not the system which is to
blame.
Conclusion
46 In my view, the concerns which the appellant has raised before and
during these proceedings are very real and important to her, and no doubt to
other transgender customers of the DWP. The proceedings have already
brought about some change in DWP policy and no doubt the DWP will
continue to consider how the service it o›ers to transgender customers could
be improved. The introduction of universal credit is an opportunity to do
this. But for all the reasons given earlier the retention and SCR policies are
not unlawful under either the Human Rights Act 1998 or the Equality Act
2010 and this appeal must be dismissed.
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Appeal dismissed.
SHIRANIKHA HERBERT, Barrister
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Pemberton v Inwood
[2018] EWCA Civ 564
B

2018 Jan 31;
Feb 1;
March 22

C

Discrimination ! Employment ! Authorisation or quali"cation ! Church of
England priest married to same sex partner ! Bishop refusing licence required to
take up NHS hospital chaplain post on ground same sex marriage inconsistent
with Church teachings ! Direct discrimination and harassment claims against
bishop ! Whether licence ##relevant quali"cation$$ and bishop ##quali"cations
body$$ ! Whether employment ##for purposes of organised religion$$ ! Whether
requirement not to be in same sex marriage applied to comply with ##doctrines$$ of
Church ! Whether discrimination lawful ! Whether conduct constituting
harassment ! Equality Act 2010 (c 15) (as amended by Marriage (Same Sex
Couples) Act 2013 (c 30), Sch 7, para 45), ss 13, 26, 53, 54, Sch 9, para 2
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Gloster, Underhill, Asplin LJJ

The claimant, an ordained Church of England priest, married his same sex
partner, an act that he knew was opposed by the respondent, the acting bishop of the
relevant diocese. Following the marriage, and on the ground that the claimant had
acted in a way inconsistent with his ordination vows and the canonical duty to model
the Church!s teaching in his life, the respondent revoked the claimant!s permission to
o–ciate at services in the diocese and declined to grant the claimant an extraparochial ministry licence, without which licence the claimant!s application to the
post of chaplaincy and bereavement manager in the faith centre of an NHS hospital
was rejected. The claimant brought proceedings against the respondent under the
provisions prohibiting discrimination by quali"cations bodies when conferring
relevant quali"cations in sections 53 and 54 of the Equality Act 20101, complaining
of direct discrimination on the grounds of sexual orientation and/or marital status,
contrary to section 13(1), and harassment, contrary to section 26. The respondent
denied that the permission to o–ciate and the extra-parochial ministry licence were
relevant quali"cations and therefore that he was a quali"cations body; alternatively,
he contended that, in deciding whether to confer the relevant quali"cations, he had
applied the requirement not to be married to a person of the same sex in accordance
with the doctrines of the Church in circumstances where the employment was for
the purposes of an organised religion, and so came within the exemption in
paragraph 2(3) of Schedule 9 to the 2010 Act. An employment tribunal found that
the permission to o–ciate was not a relevant quali"cation; and that, while the extraparochial ministry licence was a relevant quali"cation, employment with the NHS
trust was for the purposes of an organised religion, and, since the claimant!s
marriage was incompatible with the doctrines of the Church and in breach of his
duty of canonical obedience, the respondent fell within the Schedule 9 exemption
and had not acted unlawfully in refusing to grant the licence. In relation to
harassment, the tribunal found that the revocation of the permission to o–ciate and
the refusal to grant a licence, though humiliating and degrading for the claimant,
could not give rise to unlawful acts of harassment, given that they were protected
by the 2010 Act from amounting to acts of discrimination and there were no
1

Equality Act 2010, s 13(1): ##A person (A) discriminates against another (B) if because of a
protected characteristic A treats B less favourably than A treats or would treat others.!!
S 26: see post, para 67.
Ss 53, 54: see post, para 23.
Sch 9, para 2, as amended: see post, para 47.
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aggravating factors.
The tribunal accordingly dismissed the claims. The
Employment Appeal Tribunal dismissed the claimant!s appeal and the respondent!s
cross-appeal.
On the claimant!s appeal and the respondent!s cross-appeal against the "nding
that the extra-parochial ministry licence was a relevant quali"cation$
Held, dismissing the appeal and the cross-appeal, (1) that the tribunal having
found on the facts that a permission to o–ciate was not necessary in order to obtain,
and did not facilitate the granting of, an extra-parochial ministry licence, the appeal
tribunal had made no error in holding that the permission to o–ciate was not a
##relevant quali"cation!! under sections 53 and 54 of the Equality Act 2010; that an
extra-parochial ministry licence was required for appointment to the post of
chaplaincy and bereavement manager, which post fell within section 54(3), and was
therefore a ##relevant quali"cation!!; that it did not matter for that conclusion that the
licence was granted by an individual bishop based upon that individual!s assessment
of a particular applicant, since the bishop!s decision was subject to objective criteria
even if di›erent bishops might reach di›erent conclusions, and the grant by a bishop
of the licence amounted to an authorisation and a vouching to the public that the
person in question was quali"ed and had a particular status within the Church of
England that could be relied upon; and that, accordingly, the appeal tribunal was
correct to uphold the tribunal!s conclusion on the facts that the permission to
o–ciate was not a relevant quali"cation but that the licence was an authorisation or
approval facilitating access to a particular profession and that the respondent was,
therefore, a quali"cations body for the purposes of section 52 (post, paras 40—42,
43—45, 46, 78, 92).
Dictum of Lord Ho›mann in Watt (formerly Carter) v Ahsan [2008] ICR 82,
para 18, HL(E) applied.
(2) That, in relation to the defence to a claim of discrimination founded on
paragraph 2(3) of Schedule 9 to the 2010 Act, an extra-parochial ministry licence
that was a condition of appointment by an NHS trust as a hospital chaplain, in
circumstances where the trust intended to employ a properly accredited minister of
religion to carry out all aspects of the post, was for the purposes of employment ##for
the purposes of an organised religion!! under paragraph 2(3)(a), even if the post also
involved some duties of a general nature and even though the trust!s principal
purpose was to provide medical services; that, for the purposes of paragraph 2(3)(b),
the word ##doctrines!! in the de"nition of the ##compliance principle!! in
paragraph 2(5) was to be read more widely than what was considered strictly by a
particular church or religious organisation to be ##doctrine!! by that organisation, and
was to be construed to mean the teachings and beliefs of the particular religious
organisation; that what those teachings and beliefs were had to be decided by the
court on the basis of the evidence adduced to it; that the tribunal had been entitled to
"nd that the ##doctrines!! of the Church of England clearly provided that marriage was
in its nature a union of one man and one woman; and that, accordingly, the appeal
tribunal had not erred in deciding that the respondent had made out the defence in
paragraph 2(3) of Schedule 9 (post, paras 61, 62—64, 66, 81, 82—84, 92).
Fernþndez Mart&nez v Spain (2014) 60 EHRR 3, GC distinguished.
(3) That the defence in paragraph 2 of Schedule 9 to the 2010 Act did not apply to
harassment contrary to section 26; that when deciding whether conduct had the
e›ect referred to in section 26(1)(b) such as to constitute harassment, the court was
required to take account of the circumstances of the case and whether it was
reasonable for the conduct to have had that e›ect; that, in the context of the case,
absent ##aggravating features!! it was not reasonable for unwanted conduct in the
form of the making and communicating of a decision which otherwise was exempted
from liability for direct discrimination by paragraph 2 of Schedule 9 to have had the
e›ect proscribed in section 26(1)(b); that given that the respondent!s opposition to
the claimant!s marriage was clear to the claimant before he married and he belonged
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to the Church of England, whose rules were known to him and lawful, it was not
reasonable for the claimant to have felt humiliated and degraded by the respondent
applying those rules to him; and that, accordingly, the appeal tribunal did not err in
law in upholding the tribunal!s decision that the revocation of the permission to
o–ciate and the refusal to grant an extra-parochial ministry licence were not,
without more, su–cient to amount to harassment under section 26 (post, paras 75,
76, 85—91, 92).
Richmond Pharmacology v Dhaliwal [2009] ICR 724, EAT explained.
Quaere. Whether an activity should be remunerated for it to be part of the
carrying on of a trade, profession, vocation or occupation for the purposes of
section 54(3) of the Equality Act 2010 (post, paras 40, 78).
British Judo Association v Petty [1981] ICR 660, EAT considered.
Decision of the Employment Appeal Tribunal [2017] ICR 929, EAT a–rmed.
The following cases are referred to in the judgments:
Ali v McDonagh [2002] EWCA Civ 93; [2002] ICR 1026, CA
British Judo Association v Petty [1981] ICR 660, EAT
Fernþndez Mart&nez v Spain CE:ECHR:2014:0612JUD005603007; 60 EHRR 3, GC
Hasan and Chaush v Bulgaria CE:ECHR:2000:1026JUD003098596; 34 EHRR 55,
GC
Kelly v Northern Ireland Housing Executive [1998] ICR 828; [1999] 1 AC 428;
[1998] 3 WLR 735, HL(NI)
Kulkarni v NHS Education Scotland [2013] Eq LR 34, EAT
Land Registry v Grant (Equality and Human Rights Commission intervening) [2011]
EWCA Civ 769; [2011] ICR 1390, CA
Patterson v Legal Services Commission [2004] ICR 312, EAT; [2003] EWCA Civ
1558; [2004] ICR 312, CA
R (Amicus—MSF Section) v Secretary of State for Trade and Industry (Christian
Action Research Education intervening) [2004] EWHC 860 (Admin); [2007]
ICR 1176
Richmond Pharmacology v Dhaliwal [2009] ICR 724, EAT
Sharpe v Worcester Diocesan Board of Finance Ltd [2015] EWCA Civ 399; [2015]
ICR 1241, CA
Tattari v Private Patients Plan Ltd [1998] ICR 106, CA
Watt (formerly Carter) v Ahsan [2007] UKHL 51; [2008] ICR 82; [2008] AC 696;
[2008] 2 WLR 17; [2008] 1 All ER 869, HL(E)
No additional cases were cited in argument.
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APPEAL from the Employment Appeal Tribunal
By a reserved judgment with reasons sent to the parties on 28 October
2015, an employment tribunal sitting at Nottingham dismissed claims of
unlawful discrimination under sections 13 and 53(1) and (2) of the Equality
Act 2010 and harassment under sections 26 and 53(3) of the 2010 Act, by
the claimant, the Reverend Canon Jeremy Charles Baring Pemberton,
against the respondent, the Right Reverend Richard Inwood, Acting Bishop
of Southwell and Nottingham. The claimant appealed on the grounds that
the tribunal had erred in law (1) in determining that a permission to o–ciate
was not a relevant quali"cation under sections 53 and 54 of the 2010 Act
and therefore the respondent was not a quali"cations body in respect of that
permission; (2) in "nding that the respondent could, in relation to its refusal
to grant an extra-parochial ministry licence, rely on a defence in
paragraph 2(3) of Schedule 9 to the 2010 Act; and (3) in deciding that the
respondent!s conduct did not constitute harassment. The respondent cross' 2018 The Incorporated Council of Law Reporting for England and Wales
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appealed on the ground that the tribunal had been wrong in "nding that the
extra-parochial ministry licence was a relevant quali"cation and therefore
that the respondent was a quali"cations body in respect of the licence.
By a decision dated 7 December 2016 [2017] ICR 929, Judge Eady QC
dismissed the appeal and the cross-appeal.
By an appellant!s notice dated 30 January 2017, the claimant appealed
with the permission of the appeal tribunal. The grounds of appeal were that
the appeal tribunal was wrong: (1) to rely upon the employment tribunal!s
"nding that in getting married despite the guidance of the House of Bishops,
the claimant was no longer in good standing; (2) to conclude that the
permission to o–ciate was not a relevant quali"cation; (3) to apply
paragraph 2(3) of Schedule 9 to the 2010 Act to employment of a Church of
England priest by an NHS trust and in doing so accepting that not marrying
a same sex partner was a requirement to comply with the doctrines of the
Church of England; and (4) to conclude that the refusal to grant the extraparochial ministry licence did not constitute harassment given the claimant!s
awareness that his marriage would mean that he was not in good standing
and the existence of the Schedule 9 defence.
By a respondent!s notice the respondent cross-appealed on the basis that
the employment tribunal should have dismissed the claimant!s claim on the
grounds that the extra-parochial ministry licence was not a relevant
quali"cation and/or the respondent was not a quali"cations body for the
purposes of sections 53 and 54 of the 2010 Act and that the Employment
Appeal Tribunal erred in upholding its decision on those issues.
The facts are stated in the judgment of Asplin LJ, post, paras 2—21.

A

Sean Jones QC, Justin Gau and Helen Trotter (instructed by Thomson
Snell & Passmore llp) for the claimant.
Thomas Linden QC and Matthew Sheridan (instructed by Herbert Smith
Freehills llp) for the respondent.
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The court took time for consideration.
22 March 2018. The following judgments were handed down.
ASPLIN LJ
1 This is an appeal from the decision of Judge Eady QC in the
Employment Appeal Tribunal [2017] ICR 929. It raises questions in relation
to the construction of sections 26, 53 and 54 and paragraph 2 of Schedule 9
to the Equality Act 2010.
2 The claimant, the Reverend Canon Pemberton (##the Canon!!), is an
ordained priest of the Church of England who in April 2014, following the
enactment of the Marriage (Same Sex Couples) Act 2013, married his same
sex partner. As a result, on 2 June 2014, the respondent, the Right Reverend
Richard Inwood, former Acting Bishop of Southwell and Nottingham (##the
Bishop!!) revoked the Canon!s permission to o–ciate (##PTO!!) at services in
the Diocese of Southwell and Nottingham (##the Diocese!!). Further, by a
letter of 7 July 2014 to the divisional general manager at the Kingsmill
Hospital, Sutton in Ash"eld, (##the 7 July letter!!), the Bishop explained that
he declined to grant the Canon an extra-parochial ministry licence
(##EPML!!), which was a necessary requirement for the post of chaplaincy
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and bereavement manager in the faith centre at the Kingsmill Hospital run
by the Sherwood Hospitals NHS Trust within the diocese. As a result, the
Canon was not appointed to the post.
3 The Canon!s claim for direct discrimination pursuant to sections 13
and 53 of the 2010 Act and his claim for harassment pursuant to sections 26
and 53 of that Act in relation to the revocation of the PTO and the refusal to
grant an EPML were dismissed by the employment tribunal sitting at
Nottingham in a determination promulgated on 28 October 2015. The
employment tribunal held that: the PTO was not a ##relevant quali"cation!!
for the purposes of section 53 of the 2010 Act; that the EPML was a ##relevant
quali"cation!! and that accordingly, the Bishop was a ##quali"cations body!!
for the purposes of section 53 of the 2010 Act: paras 40—48 and 120—125;
that the Bishop was able to rely upon the defence in paragraph 2 of Schedule 9
to the 2010 Act and therefore, the claim failed: paras 188, 234—237; and that
there was no harassment pursuant to section 26 of the 2010 Act because the
refusal to grant the EPML was lawful and there were no aggravating factors:
paras 244—245, 251, 259 and 270. In the Employment Appeal Tribunal,
Judge Eady QC dismissed the appeal and the cross-appeal in relation to
whether the PTO and the EPML respectively were ##relevant quali"cations!!
and dismissed the appeal both in relation to the availability of the Schedule 9
defence and the employment tribunal!s decision on harassment.
4 The grounds of appeal to this court are lengthy and complex. In
summary, they are: (1) the good standing argument, namely that the
Employment Appeal Tribunal was wrong to rely upon the employment
tribunal!s "nding that in getting married despite the guidance of the House
of Bishops, the Canon was in consequence no longer in good standing;
(2) the PTO argument, namely that the Employment Appeal Tribunal was
wrong to conclude that the PTO was not a relevant quali"cation because it
facilitated the grant of an EPML; (3) the paragraph 2 of Schedule 9
argument, that the Employment Appeal Tribunal at para 110 and following
erred in not asking for whose purposes was the employment or "nding that it
was for the purposes of the NHS trust and not the purposes of an organised
religion and in determining that the requirement not to be married to a same
sex partner was so as to comply with the doctrines of the Church of England;
and (4) the harassment argument that the Employment Appeal Tribunal was
wrong at para 124 to conclude that the Canon!s awareness that his marriage
would mean that he was not in good standing and the existence of the
Schedule 9 defence were contextual factors which had the e›ect that it was
not reasonable for the refusal to grant the EPML to have the e›ects required
for the purposes of section 26 of the 2010 Act.
5 The good standing argument is expressed in more detail in the
grounds of appeal as follows: the Employment Appeal Tribunal at para 34
relied on a "nding of the employment tribunal that by getting married in
spite of guidance issued by the House of Bishops, the Canon was in
consequence no longer in ##good standing!!. However, the parties were
agreed that: the question of ##good standing!! was a matter of discretion for
the individual bishop; the permissions and licences in issue were conferred or
maintained on the basis of ##good standing!!; the Canon continued to hold a
licence in the Diocese of Lincoln and thus, was in good standing in that
Diocese; such an inconsistency was a key element in the Canon!s case that
the defence in Schedule 9 of the 2010 Act could not be made out; and the
' 2018 The Incorporated Council of Law Reporting for England and Wales

AB 1461

1296

Pemberton v Inwood (CA)
Asplin LJ

[2018] ICR

Canon did not concede that by marrying he would cease to be in good
standing.
6 The PTO argument is set out in more detail in the following manner:
the Employment Appeal Tribunal at para 103 concluded that the PTO was
not a relevant quali"cation because the Bishop determined that the Canon
was not in ##good standing!! and that the revocation of the PTO and the
refusal to grant the EPML were consistent. However, since the test for the
grant of both are identical, holding a PTO would have facilitated the grant of
the EPML and since the latter was an essential requirement for the
appointment as the chaplaincy and bereavement manager, a PTO would
have facilitated engagement in that profession.
7 The Schedule 9 argument is set out in more detail as follows: even if
one purpose of the employment was that the Canon would hold religious
services, that was still the purpose of the NHS trust and not that of the
Church of England; and there is no doctrine on civil same sex marriage in the
Church of England. Therefore, the Employment Appeal Tribunal erred
implicitly in concluding to the contrary at para 112 and it erred further at
para 114 by treating the ##compliance!! principle as being a matter for the
assessment of individual bishops.
8 The harassment argument in more detail is as follows: in fact, the
Canon was not aware that his marriage would mean that he was not in good
standing; he remained in good standing in the Diocese of Lincoln; even if he
had been aware, it does not mean that objectively, it is unreasonable for his
dignity to have been violated nor does it preclude the creation of an unlawful
environment; and in requiring some additional ##aggravating factor!! where
the Schedule 9 defence is available to a direct discrimination claim, the
Employment Appeal Tribunal glossed the statute in an impermissible
manner despite accepting that the defence was to be interpreted strictly.
9 The Bishop cross-appeals on the basis that the employment tribunal
should have dismissed the Canon!s claim on the grounds that the EPML was
not a relevant quali"cation and/or the Bishop was not a quali"cations body
for the purposes of sections 53 and 54 of the 2010 Act and that the
Employment Appeal Tribunal erred in upholding its decision on those issues.
10 The appeal and the cross-appeal raise, therefore, the following issues:
the proper construction of ##qualifying body!! and ##relevant quali"cations!!
for the purposes of section 53 of the 2010 Act; the breadth of the defences to a
claim for discrimination in paragraph 2(3) of Schedule 9 to the 2010 Act on
the facts of this case; and if the defences apply, whether the revocation of the
PTO and the refusal to grant the EPML and the communication of those
decisions to the Canon can in themselves amount to harassment for the
purposes of section 26 of the 2010 Act or whether something more is
necessary.
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Relevant background and materials
11 There is no dispute that a person discriminates against another if,
because of a protected characteristic, he treats that person less favourably
than he would treat others, that marriage is a protected characteristic and
that in the case of marriage, section 13 of the 2010 Act applies to a
contravention in relation to work only if the treatment is because the person
is married: section 13(1) and (4) of the 2010 Act.
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12 Although there was some debate before us, there is also no dispute
about the nature of either a PTO or an EPML. A PTO is often granted to
retired clergy and is held at the discretion of the bishop of the particular
diocese. It is granted pursuant to Canon C8 of the Canons of the Church of
England (##the Canons!!) (which where relevant is set out below). As its title
suggests it permits the clergyman in question to o–ciate (in the sense of
holding services) within a diocese, without the need also to be the incumbent
of a bene"ce. (However, the consent of the incumbent is also necessary
before the holder of a PTO can o–ciate within the bene"ce.) It is not
disputed that in order to be granted a PTO it is necessary for a clergyman to
be in ##good standing!! with the Church of England.
13 An EPML may be granted by the bishop of a particular diocese
pursuant to section 2(1) and (2) of the Extra-Parochial Ministry Measure
1967 (No 2). Section 2 of that Measure provides that the bishop of the
diocese in which a particular institution such as a college, school or hospital
is situated may ##license a clergyman of the Church of England to perform
such o–ces and services!! as are speci"ed in the licence at the particular place
or institution. Subsection (4) provides that the bishop of the diocese may
also revoke the EPML at any time. However, it was the Bishop!s evidence
that there is a complex procedure in relation to the revocation of such
licences which applies in the case of misconduct and that otherwise, the
bishop must wait until the employment to which the licence relates, comes to
an end. It is not disputed that it is necessary to be of ##good standing!! in
order to be granted an EPML.
14 It is also accepted that every Church of England clergyman is
required to swear an oath of allegiance in the form set out in Canon C15.
That Canon and the precise form of the oath are set out below. In summary,
the clergyman is required to state that he adheres to the faith revealed in the
Holy Scriptures and set forth in the catholic creeds and to which the historic
formularies of the Church of England bear witness. In addition, he is
required to swear an oath of allegiance to the bishop in the diocese in which
he ministers.
15 Although formal disciplinary proceedings were not taken against the
Canon, it is important to understand a little about them. Disciplinary
proceedings against a priest are e›ected under Clergy Discipline Measure
2003 (2003 No 3). The grounds are speci"ed in section 8(1) and include
##conduct unbecoming or inappropriate to the o–ce and work of a clerk in
Holy Orders!!. Disciplinary proceedings are neither initiated by the bishop
nor decided by him: Sharpe v Worcester Diocesan Board of Finance Ltd
[2015] ICR 1241, per Lewison LJ, at paras 161 and 164. However, in his
witness statement for the purposes of the hearing before the employment
tribunal, the Bishop stated that one of the options open to him would have
been to invite an archdeacon to consider whether to instigate a complaint
against the Canon under the relevant disciplinary legislation.
16 Further, it was the Bishop!s undisputed evidence that the Church of
England has no legal personality. It is separated into two geographical
provinces, being the province of Canterbury and the province of York and
consists of 42 dioceses each of which is headed by a bishop. The structure
has many more sub-divisions which are not relevant for our purposes.
17 Although the status of the various sources of teaching of the Church
of England were the subject of some debate before us, and Mr Jones QC and
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Mr Gau on behalf of the Canon submit that the ##doctrine!! of the Church of
England is unclear, and at the same time restricted, ultimately it is accepted
that the Church itself states that its doctrine is contained, in particular, in the
Thirty-nine Articles of Religion, the Book of Common Prayer and the
Ordinal, the latter of which is concerned with the ordination of bishops,
priests and deacons: Canon A5 of the Canons. It is also not in dispute that
the Canons are part of the law of England and Wales and together with
ecclesiastical common law and Measures (which are a form of legislation)
form the body of ecclesiastical law. The Canons can only be implemented if
they are proposed and passed by the General Synod of the Church of
England. Under article 7 of the Constitution of the General Synod contained
in Schedule 2 to the Synodical Government Measure 1969 (1969 No 2), any
legislation ##touching doctrinal formulae or the services or ceremonies of the
Church of England!! before being passed by the General Synod must have
"rst been referred to the House of Bishops. It has the right to amend the
legislation before it is placed before the General Synod for "nal approval.
18 We were referred to the Canons which are relevant in this matter. As
they are central to the argument in this appeal, I will set them out in full:
##A5 Of the doctrine of the Church of England
##The doctrine of the Church of England is grounded in the Holy
Scriptures, and in such teachings of the ancient Fathers and Councils of
the Church as are agreeable to the said Scriptures.
##In particular such doctrine is to be found in the Thirty-nine Articles of
Religion, the Book of Common Prayer, and the Ordinal.!!
##B30 Of Holy Matrimony
##1. The Church of England a–rms, according to our Lord!s teaching,
that marriage is in its nature a union permanent and lifelong, for better
for worse, till death them do part, of one man with one woman, to the
exclusion of all others on either side, for the procreation and nurture of
children, for the hallowing and right direction of the natural instincts and
a›ections, and for the mutual society, help and comfort which the one
ought to have of the other, both in prosperity and adversity.!! (Emphasis
added.)
##2. The teaching of our Lord a–rmed by the Church of England is
expressed and maintained in the Form of Solemnisation of Matrimony
contained in the Book of Common Prayer.
##3. It shall be the duty of the minister, when application is made to him
for matrimony to be solemnised in the church of which he is the minister,
to explain to the two persons who desire to be married the Church!s
doctrine of marriage as herein set forth, and the need of God!s grace in
order that they may discharge aright their obligations as married
persons.!!
##C8 Of ministers exercising their ministry
##1. Every minister shall exercise his ministry in accordance with the
provisions of this Canon.
##2. A minister duly ordained priest or deacon, and, where it is required
under paragraph 5 of this Canon, holding a licence or permission from
the archbishop of the province, may o–ciate in any place only after he has
received authority to do so from the bishop of the diocese or other the
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Ordinary of the place. Save that: (a) The minister having the cure of souls
of a church or chapel or the sequestrator when the cure is vacant or the
dean or provost and the canons residentiary of any cathedral or collegiate
church may allow a minister, concerning whom they are satis"ed either
by actual personal knowledge or by good and su–cient evidence that he is
of good life and standing and that he has authority to o–ciate in
accordance with this Canon (whether in that or another diocese), to
minister within their church or chapel for a period of not more than seven
days within three months without reference to the bishop or other
Ordinary, and a minister so allowed shall be required to sign the services
register when he o–ciates . . .!!
##3. The bishop of a diocese confers such authority on a minister either
by instituting him to a bene"ce, or by admitting him to serve within his
diocese by licence under his hand and seal, or by giving him written
permission to o–ciate within the same.
##4. No minister who has such authority to exercise his ministry in any
diocese shall do so therein in any place in which he has not the cure of
souls without the permission of the minister having such cure, except at
the homes of persons whose names are entered on the electoral roll of the
parish which he serves and to the extent authorised by the ExtraParochial Ministry Measure 1967, or in a university, college, school,
hospital, or public or charitable institution in which he is licensed to
o–ciate as provided by the said Measure and Canon B41 or, in relation to
funeral services, as provided by section 2 of the Church of England
(Miscellaneous Provisions) Measure 1992 or in the case of a bishop!s
mission order to the extent authorised by section 80(11) of the Mission
and Pastoral Measure 2011, read with section 80(14) of that Measure.!!
##C15 Of the Declaration of Assent
##1(1) The Declaration of Assent to be made under this Canon shall be
in the form set out below:
##Preface
##The Church of England is part of the One, Holy, Catholic and
Apostolic Church worshipping the one true God, Father, Son and Holy
Spirit. It professes the faith uniquely revealed in the Holy Scriptures and
set forth in the catholic creeds, which faith the Church is called upon to
proclaim afresh in each generation. Led by the Holy Spirit, it has borne
witness to Christian truth in its historic formularies, the Thirty-nine
Articles of Religion, the Book of Common Prayer and the Ordering of
Bishops, Priests and Deacons. In the declaration you are about to make
will you a–rm your loyalty to this inheritance of faith as your inspiration
and guidance under God in bringing the grace and truth of Christ to this
generation and making him known to those in your care?
##Declaration of Assent
##I, A B, do so a–rm, and accordingly declare my belief in the faith
which is revealed in the Holy Scriptures and set forth in the catholic
creeds and to which the historic formularies of the Church of England
bear witness; and in public prayer and administration of the sacraments,
I will use only the forms of service which are authorised or allowed by
Canon.!!
' 2018 The Incorporated Council of Law Reporting for England and Wales

AB 1465

1300

Pemberton v Inwood (CA)
Asplin LJ

[2018] ICR

##C26 Of the manner of life of clerks in Holy Orders
##2. A clerk in Holy Orders shall not give himself to such occupations,
habits, or recreations as do not be"t his sacred calling, or may be
detrimental to the performance of the duties of his o–ce, or tend to be a
just cause of o›ence to others; and at all times he shall be diligent to frame
and fashion his life and that of his family according to the doctrine of
Christ, and to make himself and them, as much as in him lies, wholesome
examples and patterns to the %ock of Christ.!!
19 We were also referred to the statement of ##Pastoral Guidance on
Same Sex Marriage!! from the House of Bishops dated 15 February 2014. It
formed an appendix to a pastoral letter from the Archbishops of Canterbury
and York addressed to the clergy and people of the Church of England.
Amongst other things, it provides as follows:
##House of Bishops! Pastoral Guidance on Same Sex Marriage!!
##The e›ect of the Marriage (Same Sex Couples) Act 2013
##9 . . . the "rst same sex marriages in England are expected to take
place in March. From then there will, for the "rst time, be a divergence
between the general understanding and de"nition of marriage in England
as enshrined in law and the doctrine of marriage held by the Church of
England and re%ected in the Canons and the Book of Common Prayer.
##10. The e›ect of the legislation is that in most respects there will no
longer be any distinction between marriage involving same sex couples
and couples of opposite genders. The legislation makes religious as well
as civil same sex weddings possible, though only where the relevant
denomination or faith has opted in to conducting such weddings. In
addition, the legislation provides that no person may be compelled to
conduct or be present at such a wedding.
##11. The Act provides no opt-in mechanism for the Church of England
because of the constitutional convention that the power of initiative on
legislation a›ecting the Church of England rests with the General Synod,
which has the power to pass Measures and Canons. The Act preserves, as
part of the law of England, the e›ect of any Canon which makes
provision about marriage being the union of one man with one woman,
notwithstanding the general, gender-free de"nition of marriage. As a
result Canon B30 remains part of the law of the land.
##12. When the Act comes into force in March it will continue not to be
legally possible for two persons of the same sex to marry according to the
rites of the Church of England. In addition the Act makes clear that any
rights and duties which currently exist in relation to being married in
Church of England churches do not extend to same sex couples.!!
##23. At ordination clergy make a declaration that they will endeavour
to fashion their own life and that of their household #according to the way
of Christ! that they may be #a pattern and example to Christ$s people!.
A requirement as to the manner of life of the clergy is also directly
imposed on the clergy by Canon C26, which says that #at all times he shall
be diligent to frame and fashion his life and that of his family according to
the doctrine of Christ, and to make himself and them, as much as in him
lies, wholesome examples and patterns to the 'ock of Christ!.
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##24. The implications of this particular responsibility of clergy to teach
and exemplify in their life the teachings of the Church have been
explained as follows: #The Church is also bound to take care that the ideal
is not misrepresented or obscured; and to this end the example of its
ordained ministers is of crucial signi"cance. This means that certain
possibilities are not open to the clergy by comparison with the laity,
something that in principle has always been accepted! (Issues in Human
Sexuality, 1991, section 5.13).
##25. The Church of England will continue to place a high value on
theological exploration and debate that is conducted with integrity. That
is why Church of England clergy are able to argue for a change in its
teaching on marriage and human sexuality, while at the same time being
required to fashion their lives consistently with that teaching.
##26. Getting married to someone of the same sex would, however,
clearly be at variance with the teaching of the Church of England. The
declarations made by clergy and the canonical requirements as to their
manner of life do have real signi"cance and need to be honoured as a
matter of integrity.
##27. The House is not, therefore, willing for those who are in a same
sex marriage to be ordained to any of the three orders of ministry. In
addition, it considers that it would not be appropriate conduct for
someone in holy orders to enter into a same sex marriage, given the need
for clergy to model the Church$s teaching in their lives.
##28. The Church of England has a long tradition of tolerating
conscientious dissent and of seeking to avoid drawing lines too "rmly, not
least when an issue is one where the people of God are seeking to discern
the mind of Christ in a fast changing context. Nevertheless at ordination
clergy undertake to #accept and minister the discipline of this Church, and
respect authority duly exercised within it!. We urge all clergy to act
consistently with that undertaking.!! (Original emphasis.)
20 Mr Linden QC on behalf of the Bishop also drew our attention to the
existence of and the form of service used at the licensing of the lead chaplain
at Bassetlaw Hospital and deputy head of chaplaincy at Doncaster and
Bassetlaw Hospitals by the Archdeacon of Newark on 15 January 2013. It is
implied that such a service would have been held if the Canon had been
granted an EPML to take up the post at the NHS trust. At the beginning of
the liturgy it states that the necessary oaths and declarations were to be made
by the licensee before the service. It is not in dispute that on such occasions,
the priest makes a declaration of assent in the form set out at Canon C15,
and swears an oath of canonical obedience to the bishop in question and that
the Canon did so when granted an EPML in order to take up his "rst
chaplaincy in 2008. The form of the oath, as well as the declaration and the
preamble to it, were set out by the employment tribunal at para 34 of its
decision. The oath was as follows:
##Oath of Canonical Obedience
##I, Jeremy Charles Baring Pemberton, do swear by Almighty God that
I will pay true and canonical obedience to the Lord Bishop of Southwell
and Nottingham and his successors in all things lawful and honest: So
help me God.!!
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Further relevant background
21 In addition, in 2014, the Canon was already acting as a chaplain at a
hospital in the Diocese of Lincoln and had been granted what has been
treated for the purposes of these proceedings as an EPML by the Su›ragan
Bishop of Grantham in relation to that post. After the Canon!s marriage to
his same sex partner, the Bishop of Lincoln did not revoke the EPML which
he had been granted but instead issued a rebuke in the form set out at
para 18 of the Employment Appeal Tribunal judgment. In essence, the
Bishop of Lincoln stated that he considered the Canon!s same sex marriage
to be ##inconsistent with [your] ordination vows and your canonical duty to
live in accordance with the teachings of the Church of England!!. However,
that EPML was not revoked.

A

Is the Bishop a ##quali"cations body$$ for the purposes of section 53 and are
the PTO and/or the EPML ##relevant quali"cations$$ for the purposes of
sections 54(2) and (3) of the 2010 Act?
22 The "rst question is whether the Bishop is a ##quali"cations body!! for
the purposes of section 53 of the 2010 Act. It is accepted that the answer to
that question turns upon whether the PTO and/or the EPML are ##relevant
quali"cations!! for the purposes of section 54.
23 The relevant statutory provisions are as follows:

C

##53(1) A quali"cations body (A) must not discriminate against a
person (B)$ (a) in the arrangements A makes for deciding upon whom to
confer a relevant quali"cation; (b) as to the terms on which it is prepared
to confer a relevant quali"cation on B; (c) by not conferring a relevant
quali"cation on B.
##(2) A quali"cations body (A) must not discriminate against a person
(B) upon whom A has conferred a relevant quali"cation$ (a) by
withdrawing the quali"cation from B . . .!!
##(3) A quali"cations body must not, in relation to conferment by it of a
relevant quali"cation, harass$ (a) a person who holds the quali"cation,
or (b) a person who applies for it . . .!!
##54(1) This section applies for the purposes of section 53.
##(2) A quali"cations body is an authority or body which can confer a
relevant quali"cation.
##(3) A relevant quali"cation is an authorisation, quali"cation,
recognition, registration, enrolment, approval or certi"cation which is
needed for, or facilitates engagement in, a particular trade or
profession . . .!!
In addition, section 212 provides that ##profession!! should be interpreted to
include ##vocation or occupation!!. It is not in dispute that the position of
chaplaincy and bereavement manager at Kingsmill Hospital amounted to a
##vocation!! for the purposes of the statute.
24 Judge Eady QC dealt with the issues at [2017] ICR 929,
paras 101—109. In relation to the employment tribunal!s rejection of the
Canon!s claim that the PTO is a relevant quali"cation, she noted that: it was
accepted that ##profession!! requires some payment for services; the PTO did
not lead directly to remuneration; but that the Canon!s case was that the
PTO facilitated the obtaining of the EPML which in turn facilitated the paid
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employment by the NHS trust. She also noted that the Bishop might have
stated in the 7 July letter that the grant of the EPML ##would be inconsistent!!
given his revocation of the PTO but stated that that was not a concession
that the grant of the EPML was dependent upon the holding of the PTO. She
went on to state that the employment tribunal had found as a fact that even
if the Canon had not had a PTO to be revoked, the Bishop would have
refused to grant the EPML: para 102. She rejected the Canon!s appeal in
relation to the employment tribunal!s decision on the status of the PTO
having stated, at para 103:
##The claimant says the tribunal was there answering the wrong
question; it should, rather, have asked what would have happened if his
permission had not been revoked? Had it done so, it would have been
bound to conclude that$given the need for consistency$the permission
would have facilitated the grant of the EPML and, thus, the obtaining of
the paid employment with the trust. The di–culty with that submission
is, however, that it fails to engage with the tribunal!s key "nding that the
reason for the revocation of the permission was the respondent!s view of
the claimant!s loss of #good standing!. Had the permission not been
revoked that would have been because the respondent had not reached
that conclusion. And, had he not reached that conclusion then, equally,
he would have had no reason not to grant the EPML. The arguments
become circular because they skate around the real issue: the decisions
were consistent because they re%ected the respondent!s view of the
claimant!s standing; they were not interdependent, one did not facilitate
the other.!!
25 Judge Eady QC went on to consider the EPML and the Bishop!s
cross-appeal against the "nding that the EPML was a relevant quali"cation
and that he was a quali"cations body, at para 105. She noted, at para 106,
that the test applied by the Bishop in determining whether to grant
recognition, was one of ##good standing!! as understood within the Church of
England and that the employment tribunal had found at para 98 of its
judgment that the Canon was not in ##good standing!! because he had acted
##in de"ance of the Pastoral Guidance and thus in breach . . . of his oaths of
canonical obedience . . . and doctrinal conformity . . .!! She went on, at
para 108:
##The respondent [the Bishop] was asked to make a decision as to
whether the claimant [the Canon] was approved to carry out the ministry
of the Church in an external role, employed by a third party. The
trust$as the employer$thus stood in the place of the wider public . . .
the key point is that the body granting the quali"cation is not simply
applying a standard for its own purposes but is signifying that the
individual meets a particular standard in circumstances where others will
rely on that authorisation such that it will provide or facilitate access to a
particular profession.!!
26 Accordingly, she dismissed the appeal against the employment
tribunal!s conclusion that the PTO was not a ##relevant quali"cation!!, and the
Bishop!s cross-appeal against the conclusion that the EPML is a ##relevant
quali"cation!! and consequently on the Bishop!s status as a ##quali"cations
body!!: see para 109.
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27 Mr Jones on behalf of the Canon submits that both the PTO and the
EPML are ##relevant quali"cations!! and that accordingly, the Bishop is a
##quali"cations body.!! He drew attention to the breadth of section 54(3) and
in particular, to the fact that a ##relevant quali"cation!! may be one which
##facilitates engagement!! in a vocation.
28 It is accepted that an EPML would have allowed the Canon to
perform ##such o–ces and services!! as were speci"ed in the licence at the
hospitals speci"ed and that the o›er of work as a chaplaincy and
bereavement manager was conditional upon the Canon holding such a
licence. Mr Jones submitted that it was quite clear from the job description
which included a broad range of tasks and obligations including general
bereavement counselling and a requirement to meet the requirements of the
Church of England in the provision of the chaplaincy services and in the
personal conduct of the role and to ##provide support to parents following
neonatal death$including . . . religious ceremonies . . .!! (see paras 6, 7 and
11 of the job description under the heading ##Key result areas!!) that both the
PTO and the EPML are ##relevant quali"cations!!.
29 In relation to the PTO he referred us to the terms of the 7 July letter
which was also sent to the Canon under cover of another letter of the same
date. In the latter, which was headed ##Strictly private and con"dential!!
(##the con"dential letter!!), the Bishop stated: ##I know this will be a
disappointment to you, but for reasons of consistency, I am unable to issue a
licence in the present circumstances.!! In the 7 July letter, the Bishop had
stated:
##In its Pastoral Guidance on Same Sex Marriage, the Church of
England House of Bishops rea–rmed that a same sex marriage is
inconsistent with the Church!s teaching on marriage. Entering into such a
marriage involves the cleric acting in a way which is inconsistent with
both his or her ordination vows and the canonical duty of all clergy to
model the Church!s teaching in their lives. As Canon Pemberton recently
contracted such a marriage, I revoked his permission to o–ciate in the
Diocese of Southwell and Nottingham.
##In the light of this, it would be inconsistent if I were to issue a licence
to Canon Pemberton at this time.!!
Mr Jones submits, therefore, that it was harder to obtain an EPML because
the PTO had been revoked because to grant the former would create
inconsistency, the latter having been revoked. Therefore, had the Canon
retained his PTO, Mr Jones submits that it would have facilitated the grant
of an EPML. Accordingly, he says that both the PTO and the EPML fall
within the de"nition of ##relevant quali"cation!! because having a PTO would
have facilitated the grant of the EPML which was a condition of the paid
employment on o›er.
30 In this regard, Mr Jones also relies upon an e-mail from the
chaplaincy manager of the NHS trust (who is also a Church of England
clergyman) to the Bishop dated 24 July 2014. The chaplaincy manager
pointed out that as a result of the lack of an EPML he had been unable to
recommend that the NHS trust proceed with the appointment of the Canon
and noted that ##the trust!s job description required the Bishop!s licence; and
chaplaincy!s professional standards require a chaplain to have recognised or
accredited status with their faith community!!. Mr Jones points to the use of
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the terms ##professional standards!! and ##status!! and submits that they are
consistent with the EPML amounting to a vouching to the public.
31 Mr Jones took us to a number of authorities the "rst of which was
British Judo Association v Petty [1981] ICR 660. It was a case concerned
with predecessor legislation to the 2010 Act, the Sex Discrimination Act
1975, but nothing turns on that. On Mrs Petty!s complaint to an industrial
tribunal that she had been refused a referee!s certi"cate on the grounds of her
sex, contrary to section 13 of the Sex Discrimination Act 1975, the tribunal
found that although her activities as a referee were voluntary, the certi"cate
was a quali"cation which facilitated her engagement as a judo coach for
which she was paid and therefore facilitated her trade or profession. The
claim had been framed as one of indirect discrimination, the view having
been taken that she could not claim under section 6 because she was not
employed as a referee, it being a voluntary, unpaid activity.
32 Browne-Wilkinson J sitting in the Employment Appeal Tribunal
considered the nature of the appropriate question to pose, at pp 663—664:
##Mr Belo› "rst submitted that section 13 had no application since the
national referee certi"cate was not an authorisation or quali"cation
which facilitated engagement in a profession or trade. He submitted, and
Mr Keith for the complainant accepts, that the purpose or intention of the
association in awarding the certi"cate to the complainant was not to
facilitate her profession as a judo instructor but to set and maintain the
standards of refereeing in an entirely amateur sport. Mr Belo› contended
that section 13 ought to be narrowly construed to apply only to those
cases where the purpose of the certifying body in issuing the certi"cate
was to facilitate the certi"cate holder!s profession or trade. The test, said
Mr Belo›, was not the objective test adopted by the industrial tribunal,
#Did the certi"cate facilitate the complainant!s profession or trade?! but
the subjective test, #Did the association issue the certi"cate for the purpose
of facilitating the complainant!s profession or trade?!.!!
##We have no hesitation in rejecting this "rst submission. There is no
warrant for it in the words used in the section and we can discern no
policy behind the Act which requires the section to be so construed. On
the contrary, there seem to us to be good reasons why it should not be
construed in such a limited manner. On Mr Belo›!s construction if
driving examiners were instructed to insist on higher standards for
women than for men in relation to the driving test, a woman who needed
to drive for the purposes of her job would have no redress: the purpose of
the driving test would not be to enhance the driver!s chances of
employment and therefore, on Mr Belo›!s test, the section would have
no application. In our view, section 13 covers all cases where the
quali"cation in fact facilitates the woman!s employment, whether or not
it is intended by the authority or body which confers the authorisation or
quali"cation so to do.!!
In just the same way, Mr Jones says that the question is not whether a PTO
(which itself does not lead to paid employment) is issued for the purpose of
facilitating employment whether as a chaplain or otherwise, but whether it
actually does so.
33 He also referred us to Tattari v Private Patients Plan Ltd [1998] ICR
106 which was approved and applied in Kelly v Northern Ireland Housing
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Executive [1998] ICR 828; [1999] 1 AC 428. In the Tattari case the Court of
Appeal held that the industrial tribunal and the Employment Appeal
Tribunal had correctly held that Private Patients Plan Ltd (##PPP!!) was not a
qualifying authority or body within the meaning of section 12 of the Race
Relations Act 1976. Dr Tattari held a Greek medical quali"cation. She
applied to be added to PPP!s list of specialists but was refused because she
did not meet their requirements, as the certi"cate recognising her Greek
quali"cation was insu–cient. She claimed that that amounted to unlawful
indirect discrimination under section 12 of the 1976 Act. Beldam LJ, with
whom Roch LJ and Sir John Balcombe agreed, held at p 111 that PPP was
not a qualifying body within the meaning of section 12 and that ##the kind of
bodies referred to are those similar to authorities which are empowered to
grant quali"cations or recognition for the purpose of practising a profession,
calling, trade or activity!!.
34 Mr Jones contrasted those cases with Ali v McDonagh [2002] ICR
1026 in which would-be Labour Party candidates in local elections who were
suspended for alleged breaches of the party!s rules, pending disciplinary
hearings, claimed that they had been unlawfully discriminated against on
grounds of race under section 12 of the 1976 Act. The Court of Appeal held
that the Labour Party when selecting a candidate for local elections was not
a body which ##can confer an authorisation or quali"cation which is needed
for, or facilitates, engagement in a particular profession!! for the purposes of
section 12. Peter Gibson LJ gave the judgment of the Court of Appeal and at
para 28 stated:
##The obvious application of the section is to cases where a body has
among its functions that of granting some quali"cation on, or
authorising, a person who has satis"ed appropriate standards of
competence, to practice a profession, calling or trade . . .!!
Mr Jones!s submission is that these are not the only circumstances in which a
body or individual can be a ##quali"cations authority.!! He also drew
attention to the passage at para 35 in which it was stated that the Labour
Party was not the kind of qualifying body with which the section was
concerned, its activities being for its own political purposes. Peter Gibson LJ
went on, at para 35:
##we cannot accept that there is any conferment of approval by the
Labour Party when a member who has nominated himself or been
nominated as a local government candidate has his name go forward to
the pool available for selection. No status in any meaningful sense is
thereby conferred . . .!!
35 Similar circumstances were addressed by the House of Lords in Watt
(formerly Carter) v Ahsan [2008] ICR 82; [2008] AC 696. The applicant for
selection by the Labour Party as a candidate for local elections brought a
claim under section 12 of the 1976 Act alleging unlawful discrimination on
racial grounds. The House of Lords held, amongst other things, that in
selecting candidates for local elections the Labour Party was not a body
which conferred an authorisation or quali"cation needed for engagement in
a profession or trade within section 12. Lord Ho›mann, with whom Lord
Rodger of Earlsferry, Lord Walker of Gestingthorpe, Lord Carswell and
Lord Brown of Eaton-under-Heywood agreed, dealt with the question of

A

B

C

D

E

F

G

H

' 2018 The Incorporated Council of Law Reporting for England and Wales

AB 1472

1307

[2018] ICR
A

B

C

D

E

F

G

H

Pemberton v Inwood (CA)
Asplin LJ

whether the Labour Party was a ##qualifying body!! for the purposes of
section 12 in the following way, at para 18:
##logically the "rst question to be answered is whether the Labour Party
is a qualifying body for the purposes of section 12. In my opinion, for the
reasons given by Peter Gibson LJ in Ali v McDonagh [2002] ICR 1026, it
is not. The notion of an #authorisation or quali"cation! suggests some
kind of objective standard which the qualifying body applies, an evenhanded, not to say #transparent!, test which people may pass or fail. The
qualifying body vouches to the public for the quali"cations of the
candidate and the public rely upon the quali"cation in o›ering him
employment or professional engagements. That is why section 12 falls
under the general heading of discrimination #in the employment "eld!.
But that is far removed from the basis upon which a political party
chooses its candidates. The main criterion is likely to be the popularity of
the candidate with the voters, which is unlikely to be based on the most
objective criteria. That will certainly be true of selection by vote of the
branch and I doubt whether greater objectivity can be expected of a
selection committee. The members or selection panel want to choose the
candidate who, for whatever reason, seems to them most likely to win or
at least put up a respectable showing in the election.!!
36 In Patterson v Legal Services Commission [2004] ICR 312 the sole
principal of a "rm of solicitors claimed, amongst other things, that she had
been discriminated against on grounds of race under section 12 of the 1976
Act in relation to the grant and operation of a franchise enabling the "rm to
receive public funds for the provision of certain legal services. It was
Mrs Patterson!s case that in granting a franchise and thus the right to display
the relevant logo and, in e›ect, the right to do publicly funded work, the LSC
conferred an authorisation which facilitated her engagement in the
solicitors! profession. Clarke LJ gave the judgment of the Court of Appeal.
He noted at para 73 that the Oxford English Dictionary de"nes ##licence!! as
a formal permission from a constituted authority to do something and
concluded that it was thus ##a form of authorisation!!. He went on at para 77
to distinguish Kelly v Northern Ireland Housing Executive [1998] ICR 828
in the following terms:
##Lord Clyde said, at p 847, that the exercise of a power to confer a
quali"cation on a person is something more than providing for oneself the
professional services which that person is already quali"ed to perform. In
granting a franchise the commission is not simply selecting a solicitor to
perform services which he or she is already quali"ed to perform but
satisfying itself that the applicant meets the Legal Aid Franchise Quality
Assurance Standard in order to ensure that the services which he or she
will perform for his or her clients will meet that standard.!!
Mr Jones submits that the circumstances are analogous with those in this
case. The Canon was already a priest of the Church of England but as a
result of the EPML would have been able to hold himself out as such for the
purposes of the post o›ered by the NHS trust.
37 Lastly, we were referred to the decision of the Employment Appeal
Tribunal in Kulkarni v NHS Education Scotland [2013] Eq LR 34, a case
which was concerned with whether NHS Education Scotland was a
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##quali"cations body!! within the meaning of sections 53 and 54 of the 2010
Act. Paragraph 24 is as follows:
##Where an issue arises as to whether or not a respondent is a
#quali"cations body!, the tribunal!s task is, essentially, set by the words of
the statute. It requires "rst to decide what are the facts in the particular
case. That involves determining what as a matter of fact was the interrelationship between the claimant and respondent, if any. Then, applying
the statutory terminology, the tribunal requires to ask whether, in the
context of that inter-relationship, there was anything that the respondent
could do which amounted to granting to the claimant an authorisation,
quali"cation, recognition, registration, enrolment, approval or
certi"cation? The contextual setting for that list is clearly one of
formality and connotes B (as referred to in section 53) being speci"cally
declared by A as having attained a particular set standard. If A does not
have the power to set such a standard and make such a declaration then
A cannot be a quali"cations body within the meaning of section 53.!!
Mr Jones submits that the Employment Appeal Tribunal was correct in its
analysis and that if applied in this case, it is clear that the Bishop was a
##quali"cations body!!.
38 In relation to the PTO, Mr Linden on behalf of the Bishop reminded
us that it was common ground that the quali"cation had to facilitate paid
work and it was accepted that a PTO itself did not do so. It merely enabled
one to o–ciate within a diocese with the consent of the incumbent of the
bene"ce in question. Mr Linden says that it is not su–cient that the PTO
should facilitate the grant of another quali"cation. It must itself facilitate
the o›er of work and even if it did, in principle, the employment tribunal
found that it did not do so in this case. In any event, it is Mr Linden!s
submission that the grant of a PTO and an EPML are not dependent upon
each other and therefore, the grant of a PTO does not facilitate the grant of
an EPML. The basis for both of them is good standing with the Church.
However, as the employment tribunal had found having heard the Bishop!s
evidence and Judge Eady QC recorded at para 102 of the Employment
Appeal Tribunal judgment, despite the need to be consistent in refusing the
EPML, even if there had been no PTO, the Bishop would nevertheless still
have refused to grant the EPML.
39 Further, in relation to the EPML Mr Linden says that is more like a
character reference than a quali"cation or authorisation. It is a one-o›
licence in respect of a particular place and is analogous to the approval of the
Bishop to be part of his mission team within the diocese. He says that its
grant requires a subjective assessment of the relevant criteria rather than an
objective standard and that each bishop forms his own view in the particular
circumstances.
Conclusions
40 I shall consider the PTO "rst. I bear in mind that it is agreed that the
PTO does not in itself lead to remuneration and that it is accepted for the
purposes of this appeal that remuneration is necessary for the activity to
amount to a trade, profession or vocation. I make no comment upon
whether this assumption is correct. I also bear in mind that Mr Jones has
focused, therefore, upon the PTO facilitating the grant of an EPML. In any
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event, I can see no error of law in the Employment Appeal Tribunal
reasoning in this regard. Quite rightly, at para 102 of her judgment, Judge
Eady QC set out the employment tribunal!s "nding that even if the Canon
had not had a PTO to be revoked the Bishop would have refused to grant
him an EPML. She went on at para 103 to deal with what was characterised
as the correct question to ask which was ##what would have happened if the
permission had not been revoked?!! She concluded that the decisions in
relation to the PTO and the EPML were consistent because they both
re%ected the Bishop!s view on the Canon!s ##standing!!, but that they were not
interdependent and did not facilitate each other. I agree. Although it may be
true that had the Canon had a PTO it would have been more likely that he
would have been granted an EPML, that is because the grant of both the
PTO and the EPML are in part dependent upon the clergyman in question
being in ##good standing!!. The fact that the same criterion is the basis for
both ##quali"cations!! (and I use the term in the loosest sense) does not mean
that having one is dependent upon having the other or facilitates the grant of
the other whether directly or indirectly. It is the ful"lment or failure to ful"l
the necessary and identical criterion in each case which creates the similarity.
41 Further, as Judge Eady QC found on the basis of the "ndings of fact
made by the employment tribunal, the PTO and the EPML were not
interdependent and did not facilitate each other, despite the fact that the
Bishop referred to ##inconsistency!! in the 7 July letter. The inconsistency
would have arisen were a di›erent view on ##good standing!! taken in relation
to the grant of an EPML than had been taken when revoking the PTO, the
underlying facts remaining the same. As Judge Eady QC pointed out,
the Bishop!s position was consistent in relation to good standing and the
employment tribunal had found that the PTO and the EPML were not
interdependent.
42 It seems to me that the circumstances are di›erent from those in
British Judo Association v Petty [1981] ICR 660 in which the referee!s
certi"cate was held to have facilitated the trade or profession as a judo coach
whether or not that had been the purpose of the association when issuing the
certi"cate. Had the grant of a PTO been necessary in order to obtain an
EPML, or at the very least, whatever its intended purpose, had assisted the
grant of an EPML, it is possible that there may have been some strength in
Mr Jones!s argument. However, on the basis of the employment tribunal!s
"ndings of fact, the PTO and the EPML were entirely separate, although the
grant of both was based upon the same criterion.
43 I can also "nd no error of law in the Employment Appeal Tribunal!s
treatment of the issue of whether the EPML is a ##relevant quali"cation!!. It is
clear that the EPML was a condition of the employment on o›er. It was
needed for, or, at the very least, would have facilitated the appointment and
it is common ground that the position of chaplaincy and bereavement
manager amounted to a ##vocation!! for the purposes of section 212 of the
2010 Act. I am unable to accept Mr Linden!s submission that the EPML was
equivalent to a character reference and could not amount to a ##relevant
quali"cation!!. I agree with Mr Jones that it is quite clear from the job
description that the person taking up the post was required to hold the
appropriate licence and be ##accredited!! by his or her faith body. It was for
that reason that they were to be employed. This is consistent with the way in
which the chaplaincy manager described the situation in his letter to the
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Bishop. He pointed out that the person taking up the post was required to
have ##recognised or accredited status with their faith community!!.
44 I come to this conclusion despite the fact that the decision to grant
an EPML is one for the individual bishop concerned based upon that
individual!s assessment of the particular applicant. That is an inevitable
consequence of the structure of the Church of England and the authority of
individual bishops. It is not suggested that a decision of this kind is made
upon a whim. In fact, we were referred to the undisputed evidence of the
Bishop in relation to the grant of licences to priests from di›erent diocese. It
entails obtaining a ##clergy current status letter!! from the ##sending bishop!!
which contains speci"c paragraphs about prescribed matters. Those matters
are also the subject of detailed guidance notes. It seems to me, therefore,
that the decision in relation to the grant of a licence is subject to objective
criteria even if di›erent bishops may reach di›erent conclusions.
45 The circumstances are not the same as those of the would-be
political candidates in Ali v McDonagh [2002] ICR 1026 and Watt v Ahsan
[2008] ICR 82. Their selection would not have denoted any particular
status at all and it is not clear that any objective criteria would be applied in
the selection process. By contrast, the EPML amounts to an authorisation
and a vouching to the public that the person in question is quali"ed and has a
particular status within the Church of England which can be relied upon and
which was arrived at by the application of particular criteria: Watt v Ahsan
at para 18. That is the very reason it was required before the Canon could
take up the post with the NHS trust. As Judge Eady QC pointed out at
para 108 of the Employment Appeal Tribunal judgment, the Bishop on
behalf of the Church of England was not simply applying a standard for his
and its own purposes. Granting an EPML signi"es to the NHS trust in this
case and through the trust to the public that the individual meets a particular
standard and has an appropriate status. The circumstances are analogous
with those in Patterson v Legal Services Commission [2004] ICR 312. In
granting an EPML a bishop is vouching that a priest has the requisite status
within the Church of England for the purpose of the outward facing role
which the employment in question entails.
46 I would, therefore, dismiss the appeal in relation to the PTO, and the
cross-appeal in relation to the EPML and the status of the Bishop as a
##quali"cations body!!.
Is the Bishop entitled to rely upon the exception in paragraph 2 of
Schedule 9 to the Equality Act 2010?
47 Schedule 9 where relevant is as follows:
##2(1) A person (A) does not contravene a provision mentioned in
sub-paragraph (2) by applying in relation to employment a requirement
to which sub-paragraph (4) applies if A shows that$ (a) the employment
is for the purposes of an organised religion, (b) the application of the
requirement engages the compliance or non-con%ict principle, and (c) the
person to whom A applies the requirement does not meet it (or A has
reasonable grounds for not being satis"ed that the person meets it).!!
##(3) A person does not contravene section 53(1) or (2)(a) or (b) by
applying in relation to a relevant quali"cation (within the meaning of that
section) a requirement to which sub-paragraph (4) applies if the person
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shows that$ (a) the quali"cation is for the purposes of employment
mentioned in sub-paragraph (1)(a), and (b) the application of the
requirement engages the compliance or non-con%ict principle.
##(4) This sub-paragraph applies to$ (a) a requirement to be of a
particular sex; (b) a requirement not to be a transsexual person;
(c) a requirement not to be married or a civil partner; (ca) a requirement
not to be married to a person of the same sex; (d) a requirement not to be
married to, or the civil partner of, a person who has a living former spouse
or civil partner; (e) a requirement relating to circumstances in which a
marriage or civil partnership came to an end; (f) a requirement related to
sexual orientation.
##(5) The application of a requirement engages the compliance principle
if the requirement is applied so as to comply with the doctrines of the
religion.!!

D

The term ##employment!!, which appears in sub-paragraphs (1) and (3) is
de"ned at section 83(2) of the Act as, leaving aside certain special cases,
##employment under a contract of employment, a contract of apprenticeship
or a contract personally to do work!!.
48 Judge Eady QC dealt with these matters in the following way, at
paras 112—113:
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##112. The question then arises as to whether the tribunal erred in
concluding that the respondent had applied a requirement that engaged
the compliance principle for the purpose of paragraph 2(5) of Schedule 9?
Here, I agree with the respondent, the #doctrines! of the religion must
refer to the teachings or beliefs of that religion, not to what might
more narrowly be understood by #doctrine! within a speci"c religious
community such as the Church of England. Whilst a court will not simply
accept an assertion as to the doctrines of a religion, it equally cannot be
expected to enter into theological debate to determine those doctrines for
itself. The tribunal was entitled to "nd that the doctrines$the teachings
and beliefs$of the Church of England were as stated by Canon B30 and,
with speci"c regard to same sex marriages permitted by the Act, as
evidenced by the Pilling report and the Pastoral Guidance. That being so,
it was equally entitled to accept that those doctrines were clear: marriage
for the purposes of the Church of England was #between one man and one
woman!.
##113. The tribunal had then to determine, however, whether the
requirement applied by the respondent (that the claimant not be in a same
sex marriage) was applied so as to comply with the doctrines thus
identi"ed. On this question, it is fair to say that the reasoning is hard to
follow in places; the tribunal!s conclusions draw upon both the apparent
incompatibility of the claimant!s marriage with the doctrines of the
Church and the con%ict that thus arose with the claimant!s #canonical
duty of doctrinal obedience!. That duty arose from the claimant!s oath of
canonical obedience and was owed to the respondent, as bishop of the
diocese, to obey him in matters of canon law: see Long v Bishop of Cape
Town (1863) 1 Moo PC NS 411, 465. The respondent!s predecessor as
bishop had written to the claimant on 17 March 2014, making clear his
understanding of the Church!s position in respect of same sex marriage
and asking that the claimant follow the House of Bishops! Pastoral
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Guidance. The claimant had declined to do so. It was that combination
of circumstances that the tribunal permissibly concluded led the
respondent to apply the requirement that the claimant not be in a same
sex marriage.!!
49

A

Paragraph 202 of the employment tribunal decision is as follows:

##We then get the letter he wrote to Ms Toor on 5 July . . . [the 7 July
letter]. So that is clear, is it not? The reason for not granting the licence is
(a) the respondent!s duty to uphold the Church!s doctrine: marriage
between a man and a woman only within the Church; and (b) the
claimant having #clearly and consciously acted in a way which was
fundamentally inconsistent! with therefore the reiteration of the doctrine
via the Pastoral Guidance and the clear stricture in relation to the
consequences for priest [sic] such as the claimant if he did not. That to us
interposes issues of incompatibility by way of the marriage doctrine and
also breach of the doctrine, because that is what it is, of canonical
obedience.!!
50 There are two central questions to be determined: was the EPML a
##quali"cation . . . for the purposes of employment . . . for the purposes of an
organised religion!! (see paragraph 2(3)(a) of Schedule 9); and was the
requirement not to contract a same sex marriage applied in order to comply
with the ##doctrines of the religion!! (see paragraphs 2(3)(b) and (5) of
Schedule 9)?
51 Mr Jones answers both questions in the negative. In summary, in
relation to the "rst question he submits that the EPML would have quali"ed
the Canon for the purposes of employment but that it was employment with
the NHS trust and not for the purpose of organised religion at all. He says
that the question is for whose purpose is the employment and that the
answer is the NHS trust and not the Church of England. He submitted that
it would be extraordinary if the Bishop or the Church had any control over
the Canon!s duties as a bereavement counsellor. Furthermore, he says that a
distinction must be made between employment with a religious element such
as the post which the Canon wished to take up and one for the purposes of
an organised religion.
52 In relation to the construction of paragraph 2(1)(a) of Schedule 9
Mr Jones referred us to R (Amicus—MSF Section) v Secretary of State for
Trade and Industry (Christian Action Research Education intervening)
[2007] ICR 1176 which concerned the validity of regulations 7(2) and (3) and
20(3) of the Employment Equality (Sexual Orientation) Regulations 2003
(SI 2003/1661). The Regulations were made for the purpose of implementing
Council Directive 2000/78/EC (OJ 2000 L303, p 16) of 27 November 2000
establishing a general framework for equal treatment in employment and
occupation so far as it related to discrimination on grounds of sexual
orientation and contained, in regulation 7(3) amongst others, a derogation
for the purposes of occupational requirements, including an exception in
relation to employment ##for purposes of an organised religion!!. Richards J
concluded that on its proper construction the exception was very narrow and
accepted that ##for purposes of an organised religion!! was a narrower
expression than ##for purposes of a religious organisation!!. He also accepted
the example given that employment as a teacher in a faith school is likely to be
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##for purposes of a religious organisation!! but not ##for purposes of an
organised religion!!: see paras 115 and 116. In relation to the phrase ##so as to
comply with the doctrines of the religion!! in regulation 7(3)(b)(i), Richards J
held at para 117 that the condition:
##is to be read not as a subjective test concerning the motivation of the
employer, but as an objective test whereby it must be shown that
employment of a person not meeting the requirement would be
incompatible with the doctrines of the religion. That is very narrow in
scope . . .!!
53 Mr Jones also referred us brie%y to Fernþndez Mart&nez v Spain
(2014) 60 EHRR 3, a case which was heard by the Grand Chamber of the
European Court of Human Rights. In that case an ordained Roman Catholic
priest married a woman in a civil ceremony. He was employed by the
Spanish state as a teacher of Catholic religion and ethics in a secondary
school. The renewal of his contract was subject to annual approval by the
bishop. The teacher made his marital status public in an article about a
movement for optional celibacy of priests. Thereafter, the Pope granted him
a dispensation from celibacy. Nevertheless, the bishop decided not to
propose the renewal of his employment as a teacher on the basis that he had
made public his family situation and the fact that he was a member of the
movement which challenged certain precepts of the Catholic Church
together with the need to avoid scandal and to respect the sensitivity of
parents as they might be o›ended if he continued to teach Catholic religion
and ethics. His employment was terminated. It was held by majority that
there had been no violation of article 8 of the Convention for the Protection
of Human Rights and Fundamental Freedoms on the basis amongst others,
that a fair balance had to be struck between the general interest in the
e›ective respect for family life and the interest of the individual and that the
state enjoyed a certain margin of appreciation. The court stated, at
para 128:
##Article 9 of the Convention does not enshrine a right of dissent within
a religious community; in the event of any doctrinal or organisational
disagreement between a religious community and one of its members, the
individual!s freedom of religion is exercised by the option of freely leaving
the community.!!
And at para 129:

G

H

##but for very exceptional cases, the right to freedom of religion as
guaranteed under the Convention excludes any discretion on the part of
the state to determine whether religious beliefs or the means used to
express such beliefs are legitimate . . . the principle of religious autonomy
prevents the state from obliging a religious community to admit or
exclude an individual or to entrust someone with a particular religious
duty.!!
It also took into account the fact that the priest had knowingly placed
himself in a position which was incompatible with the Church!s precepts:
para 146.
54 In relation to the second question, although Mr Jones accepts that
the Church of England does not regard a same sex marriage as a ##marriage!!
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for its purposes, he says that it has no doctrine in relation to same sex
marriage at all and therefore, the requirement that the Canon did not enter
into a same sex marriage could not be necessary in order to comply with the
##doctrines of the religion!!. The only relevant Canon of the Church of
England refers to marriage between a man and a woman and if the Bishop
were to succeed in this defence Mr Jones says that it would be necessary for
him to be able to point to an express provision in the Canons, the Thirtynine Articles of Religion, the Book of Common Prayer or the Ordinal
expressly prohibiting clergymen to enter into same sex marriages. There is
no such provision and therefore, the Bishop cannot avail himself of the
defence in Schedule 9 because he cannot satisfy the compliance principle.
He also says that the matter must be approached from an objective
standpoint: see the Amicus case [2007] ICR 1176, para 117.
55 Furthermore, Mr Jones says that the statement of Pastoral Guidance
from the House of Bishops cannot be relied upon because it has not been
approved by the General Synod and is not part of the doctrine of the Church
of England. He also points to the fact that, even at para 27, the guidance
does not state the consequences if a priest enters into a same sex marriage.
He says that the matter is left open to enable di›erent bishops to exercise
their discretion, that this is illustrated by the di›ering treatment that the
Canon received from the Bishop and the Bishop of Lincoln, and that as a
result, it is obvious that the ##application of the requirement!! by the Bishop
in this case was not necessary to be compatible with the doctrines of the
religion and was not imposed with reference to an objective test.
56 In this regard, Mr Gau on behalf of the Canon also took us to a
report dated 6 August 2014 by the Diocesan Registrar of the Diocese of
London in relation to a complaint made under the Clergy Discipline
Measure 2003 against Reverend Andrew Foreshew-Cain. The Reverend
Cain was an incumbent whom it was alleged had acted in a manner
##unbecoming the o–ce and work of a Clerk in Holy Orders!! by entering
into a same sex marriage. We were informed that he remained in post. The
Registrar concluded that the complainant did not have a ##proper interest!! to
bring the complaint. However, he also noted that: some had stated that the
matter pertained to doctrine which did not fall within the Clergy Discipline
Measure; that doctrine on a literal interpretation included all the teachings
of the Church of England; that it is presumably for the House of Bishops to
give a lead as to what should and should not be regarded as doctrine; that the
Bishops had said in clear terms that, in their view, entering into a same sex
marriage would be inappropriate conduct for a member of the clergy; and
that what was being alleged was essentially such conduct. However,
Mr Gau submitted that the report evidenced the fact that the Church of
England did not consider the matter to be one of doctrine because otherwise
a di›erent route other than one of discipline would have been adopted.
57 Furthermore, Mr Jones submits that the Declaration of Assent
contained in Canon C15 is not an undertaking never to di›er or a bar to
dissent and that marriage does not fall neatly within Canon C26. In this
regard, Mr Gau referred us to para 32 in the judgment of Arden LJ in Sharpe
v Worcester Diocesan Board of Finance Ltd [2015] ICR 1241 at which she
recorded the evidence of a Professor McClean to the e›ect that the oath of
canonical obedience was ##largely symbolic!! and that there was no sanction
for disobeying a bishop or the oath of canonical obedience. He says
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therefore, that the employment tribunal was wrong to treat canonical
obedience as if it were doctrine itself as he says it did at para 202 of the
employment tribunal decision.
58 He also criticises the reasoning in the Employment Appeal Tribunal
judgment at paras 112 and 113. He says that simply because a same sex
marriage is not within the Canons of the Church of England does not make it
incompatible with them and that there is no reasoning as to incompatibility.
59 Mr Linden referred us to the Explanatory Notes both in relation to
paragraph 2 itself and to the Marriage (Same Sex Couples) Act 2013 by
which paragraph 2(4) of Schedule 9 to the 2010 Act was amended to include
sub-sub-paragraph (ca). However, it seems to me that they do not carry the
matter any further forward. He also reminded us that section 13 of the
Human Rights Act 1998 provides that:
##If a court!s determination of any question arising under this Act might
a›ect the exercise by a religious organisation (itself or its members
collectively) of the Convention right to freedom of thought, conscience
and religion, it must have particular regard to the importance of that
right.!!
60 He drew attention to the European Court of Human Rights decision
in Hasan and Chaush v Bulgaria (2000) 34 EHRR 55 which was concerned
with the choice of the Chief Mufti in Bulgaria. The court noted at para 62
that:
##The court recalls that religious communities traditionally and
universally exist in the form of organised structures. They abide by rules
which are often seen by followers as being of a divine origin. Religious
ceremonies have their meaning and sacred value for the believers if they
have been conducted by ministers empowered for that purpose in
compliance with these rules. The personality of the religious ministers
is undoubtedly of importance to every member of the community.
Participation in the life of the community is thus a manifestation of one!s
religion protected by article 9 of the Convention.!!
He also relied upon the Fernþndez Mart&nez case 60 EHRR 3 and submitted
that the position was stronger here because the EPML would have allowed
the Canon to o–ciate as a priest.
Conclusions
61 In relation to both questions I agree with Mr Linden and can "nd no
error of law in the reasoning of Judge Eady QC. In relation to the "rst
question, it seems to me that although the EPML was a condition of
employment with the NHS trust, it is clear from the job description that
although there were some duties which were of a general nature, the NHS
trust intended to employ a properly accredited minister of religion to carry
out all aspects of the post, including conducting Church of England services
if required. It required a clergyman properly licensed and approved by his
bishop to carry them out. That person was to be based at the faith centre at
the hospital. To put the matter another way, the focus or the purposes of the
employment was that of organised religion. The appointee was not to be
employed for some other purpose such as accounting, cleaning or the
provision of medical services. Inevitably, the principal purpose of the NHS
' 2018 The Incorporated Council of Law Reporting for England and Wales

AB 1481

1316

Pemberton v Inwood (CA)
Asplin LJ

[2018] ICR

trust was to provide medical services. However, in the circumstances, that
does not prevent the EPML being for the purposes of employment with the
NHS trust for the purposes of organised religion. If Mr Jones were correct,
the exception would have no purpose at all. All employment other than
with the Church itself would fail to be ##for the purposes of an organised
religion!!. The circumstances of this case are di›erent from those under
consideration in the Fernþndez Mart&nez case and considered by Richards J
in the Amicus decision [2007] ICR 1176. In the Fernþndez Mart&nez case the
priest was employed as a teacher. The approval by the bishop was for the
purposes of employment as a teacher, a role in which he was not required to
carry out any duties relating directly to organised religion. He was not
required to o–ciate as a priest. Here, it was intended to employ the Canon
speci"cally because of his status as a minister of religion and in part to
conduct religious services. The position is not even analogous to that of a
teacher in a faith school, considered by Richards J in the Amicus case. In this
case, the employment itself was in part, ##for the purposes of an organised
religion!!.
62 In relation to the second question, it seems to me that Judge
Eady QC was correct to conclude that ##doctrines!! for the purposes of
paragraph 2(5) of Schedule 9 must be read more widely than what is
considered strictly by a particular church or religious organisation to be
##doctrine!! by that organisation. As Mr Linden points out paragraph 2(5)
uses the term ##doctrines!! and not ##doctrine!! and is intended to apply in
relation to all religions. It seems to me that if one reads the sub-paragraph as
a whole, in the context of the exception in paragraph 2 as a whole, it should
be construed to mean the teachings and beliefs of the particular religious
organisation which may be wider than what it itself labels ##doctrine.!! Even
if that were not the case, in this case, Canon A5 itself refers to the ##doctrine
of the Church of England!! in wide terms and states merely that such doctrine
is to be found ##in particular!! in the speci"c documents referred to.
Accordingly, it seems to me that Judge Eady QC was correct to conclude that
the employment tribunal was entitled to "nd that the doctrines, as in
teachings and beliefs of the Church of England, were as stated in Canon B30
with speci"c regard in relation to same sex marriages to the statement of
Pastoral Guidance from the House of Bishops. She was quite right to note
that the court cannot be expected to enter into a theological debate in order
to determine the doctrines itself: see para 112. Indeed, the court ought not to
do so. She was also right to "nd that the employment tribunal was entitled
to "nd that the doctrines in relation to marriage were clear.
63 It was not necessary, as Mr Jones suggested, that there should be an
express provision prohibiting a priest from entering into a same sex marriage
and spelling out the consequences if he did. The teaching and, in fact, the
doctrine of the Church of England (in the sense in which the Church uses the
term) is quite clearly spelt out in Canon B30. Paragraph 1 of that Canon
makes clear that the Church of England considers marriage to be between
one man and one woman. By its very terms it delimits the concept of
marriage in accordance with the teachings and doctrine of the Church in a
way which excludes same sex marriage. Furthermore, it is made clear in
para 3 that a priest is expected to uphold what is described expressly as ##the
Church!s doctrine of marriage!!. As Mr Linden pointed out, Canon B30 does
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not state expressly that the Church of England!s doctrine of marriage does
not include polygamy but it is quite clear that it does so.
64 Although the Marriage (Same Sex Couples) Act 2013 has extended
the meaning of marriage, the position of the Church of England is carefully
preserved in sections 1(3), (4) and 11. Mr Jones conceded that the Church of
England does not accept same sex marriage as ##marriage!! for its purposes at
all. As the statement of Pastoral Guidance from the House of Bishops made
clear at para 9, since the 2013 Act, there has been a divergence between the
general understanding and de"nition of marriage in law and the ##doctrine of
marriage held by the Church of England and re%ected in the Canons and the
Book of Common Prayer!!. A clear statement on marriage and same sex
marriage is contained at paras 9, 11, 12, 26, 27 and 28 of that document,
including the need to obey the Church on these issues. Paragraph 26 states
expressly that marrying someone of the same sex would be at variance with
the teachings of the Church of England. Paragraphs 27 and 28 leave little to
the imagination in relation to the e›ect upon a clergyman!s ##good standing!!
of entering into a same sex marriage. This is all the more so when coupled
with the form of the Preface to the Declaration of Assent and the Declaration
itself contained at C15 of the Canons and the requirement to exemplify the
teachings of the Church contained at C26, to which reference is also made in
paras 23 and 26 of the statement of Pastoral Guidance.
65 In my view, the facts that the Bishop of Lincoln, in di›erent
circumstances, imposed a di›erent sanction upon the Canon and that the
Reverend Mr Cain (who was an incumbent at the time) was dealt with in
another way are neither here nor there. Furthermore, although I do not
consider that it has any particular weight at all, it seems to me that the
Registrar!s report to the Bishop of London in relation to Mr Cain points not
only to ##doctrines!! but also to ##doctrine!! as including all the teachings of the
Church of England. In addition, I consider the question of whether the oath
of obedience is enforceable to be irrelevant. As Judge Eady QC pointed out,
the employment tribunal was entitled to take into account all of the matters
she referred to at para 113.
66 It follows that I also consider that Judge Eady QC did not err in law
in deciding at para 113 of the Employment Appeal Tribunal determination
that the employment tribunal was entitled to "nd that the requirement had
been applied so as to comply (emphasis added) with the doctrines as found.
Accordingly, I would dismiss the appeal in relation to paragraph 2 of
Schedule 9.

G

Did the Employment Appeal Tribunal and the employment tribunal before
it err in law in deciding that the revocation of the PTO and the refusal to
grant an EPML were not, without more, su–cient to amount to
harassment?
67 Section 26 of the 2010 Act is concerned with harassment. Where
relevant, it provides:

H

##(1) A person (A) harasses another (B) if$ (a) A engages in unwanted
conduct related to a relevant protected characteristic, and (b) the conduct
has the purpose or e›ect of$ (i) violating B!s dignity, or (ii) creating an
intimidating, hostile, degrading, humiliating or o›ensive environment
for B.!!
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##(4) In deciding whether conduct has the e›ect referred to in
subsection (1)(b), each of the following must be taken into account$
(a) the perception of B; (b) the other circumstances of the case;
(c) whether it is reasonable for the conduct to have that e›ect.
##(5) The relevant protected characteristics are$ age; disability; gender
reassignment; race; religion or belief; sex; sexual orientation.!!
Further, section 53(3) is as follows:

A

B

##(3) A quali"cations body must not, in relation to conferment by it of a
relevant quali"cation, harass$ (a) a person who holds the quali"cation,
or (b) a person who applies for it.!!
68 It is accepted that initially, the harassment claim was put purely
upon the basis that the unwanted conduct for the purposes of section 26 was
the revocation of the PTO and the refusal to grant the EPML. The claim
was later broadened to include both the decision and the manner of
communication whether taken separately or in aggregate.
69 The employment tribunal found at para 242 that the revocation of
the PTO and the refusal to grant the EPML were ##unwanted conduct!! for
the purposes of section 26 and that the Canon would not have been subject
to that conduct had he not exercised his rights under the Marriage (Same Sex
Couples) Act 2013. The employment tribunal also found that the revocation
of the PTO and the refusal to grant the EPML caused the Canon distress
and that it was humiliating and degrading: para 244. In addition, the
employment tribunal found that the decision ##struck at the [Canon!s] self
belief in a fundamental way!!: para 258. However, the employment tribunal
did not agree with Mr Jones that there was anything aggravating about the
way in which the matter had been handled: paras 251—263. It concluded at
para 270:
##Stopping there, we accept as already stated that the claimant was
clearly distressed and felt humiliated and degraded by what had occurred.
As to whether his dignity was violated, we are with Mr Linden. Despite
the valiant e›orts of Mr Jones, the claimant would never have been in this
position had he not de"ed the doctrine of the Church. In this case,
context is all. We conclude in the context of matters, given that the
Church via the respondent acted lawfully pursuant to Schedule 9 and is
therefore not liable pursuant to section 53, that it would be an a›ront to
justice if we were to nevertheless "nd that what occurred constituted
harassment. In the context of events we conclude that it was not.!!
70 Judge Eady QC dealt with harassment at paras 116—126. At
para 116 she noted the employment tribunal!s reasoning that the conduct in
issue was unwanted and that objectively it created an adverse environment
for the Canon but that ##the [Canon] would never have been in this position
had he not de"ed the doctrine of the Church!! and that it would be ##an
a›ront to justice!! for the Bishop!s actions to amount to harassment when
otherwise exempt from liability by reason of the Schedule 9 defence. She
went on to consider the di–culties with that reasoning and to note that the
focus of the appeal was in relation to the employment tribunal!s focus on the
Canon!s conduct and its conclusion that it would be an ##a›ront to justice!! if
a decision which was exempt under Schedule 9 could nevertheless constitute
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harassment. At para 124 she concluded that the employment tribunal!s
reasoning disclosed no error of law. She went on to note that the Bishop!s
decision was not unexpected, that the Canon was aware that his marriage
would be seen as in con%ict with the teachings of the Church and he would
be thus viewed as not in good standing. She went on:
##Moreover, although the respondent!s decision would otherwise have
amounted to an act of direct discrimination, Parliament had permitted a
speci"c exemption from liability. If he were not permitted to make and
communicate that decision without committing an act of unlawful
harassment, that would create an inherent contradiction within the
statute. That is not to say that the respondent, acting as a quali"cations
body, could not commit an act of harassment in relation to the conferment
of a relevant quali"cation but that would need something$some
aggravating feature$more than simply the making and communication
of a decision that fell within the Schedule 9 exemption. Although poorly
expressed, that is what I am satis"ed the tribunal permissibly found. It
adopted the correct approach, which allowed it to have regard to the
context of the case. I therefore dismiss the appeal against the tribunal!s
decision on harassment.!!
71 It is accepted that the Schedule 9 defence does not apply to
harassment. Mr Jones submits, however, that the way in which the matter
was approached both by the employment tribunal and the Employment
Appeal Tribunal in requiring an additional ##aggravating factor!! over and
above those otherwise required to establish a claim in harassment where the
Schedule 9 defence is available amounts to writing the Schedule 9 defence
into the harassment provisions in a way which is impermissible. He says that
both the employment tribunal and the Employment Appeal Tribunal fell into
this error and that in addition, the Employment Appeal Tribunal erred in
"nding that the Canon knew that the loss of good standing was an inevitable
consequence of his marriage: Employment Appeal Tribunal judgment at
para 34.
72 Mr Linden submits that the Employment Appeal Tribunal and the
employment tribunal!s reasoning is unimpeachable. He says that it is not
reasonable to react in a way which ful"ls section 26 and section 53(3) in
relation to conduct in respect of which Parliament has provided a defence,
where that defence is made good. Furthermore, he submits that Parliament
cannot have intended that decisions which are authorised under Schedule 9
could then be rendered unlawful by being reclassi"ed as harassment. He
points out that section 26(4) requires the tribunal when determining
whether conduct falls within section 26(1)(b) to consider amongst other
things, the circumstances of the case and whether it is reasonable for the
conduct to have the e›ect referred to in section 26(1)(b).
73 The elements necessary for liability under a very similar provision in
section 3A of the Race Relations Act 1976 (as inserted by regulation 5 of the
Race Relations Act 1976 (Amendment) Regulations 2003 (SI 2003/1626))
were analysed by Underhill J in his capacity as President of the Employment
Appeal Tribunal in Richmond Pharmacology v Dhaliwal [2009] ICR 724.
Both Mr Jones and Mr Linden relied upon the analysis. It was that the
respondent must have engaged in unwanted conduct; that conduct must
have had the purpose or the e›ect of either violating the claimant!s dignity or
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creating an adverse environment for her; and the conduct must have been on
the grounds of the claimant!s race. The President went on to consider
section 3A(2) which provided that the conduct should only ##be regarded
as having the [proscribed] e›ect . . . if having regard to all the
circumstances . . . it should reasonably be considered as having that e›ect!!
as follows, at para 15:

A

##Thirdly, although the proviso in subsection (2) is rather clumsily
expressed, its broad thrust seems to us to be clear. A respondent should
not be held liable merely because his conduct has had the e›ect of
producing a proscribed consequence: it should be reasonable that that
consequence has occurred . . . The proscribed consequences are, of their
nature, concerned with the feelings of the putative victim: that is, the
victim must have felt, or perceived, her dignity to have been violated or an
adverse environment to have been created. That can, if you like, be
described as introducing a #subjective! element; but overall the criterion is
objective because what the tribunal is required to consider is whether, if
the claimant has experienced those feelings or perceptions, it was
reasonable for her to do so. Thus if, for example, the tribunal believes
that the claimant was unreasonably prone to take o›ence, then, even if
she did genuinely feel her dignity to have been violated, there will have
been no harassment within the meaning of the section. Whether it was
reasonable for a claimant to have felt her dignity to have been violated is
quintessentially a matter for the factual assessment of the tribunal. It will
be important for it to have regard to all the relevant circumstances,
including the context of the conduct in question. One question that may
be material is whether it should reasonably have been apparent whether
the conduct was, or was not, intended to cause o›ence (or, more
precisely, to produce the proscribed consequences): the same remark may
have a very di›erent weight if it was evidently innocently intended than if
it was evidently intended to hurt . . .!!

B

74 Mr Linden says that: the provisions should not be construed in a way
which renders the conduct for which Parliament has provided a defence,
nevertheless capable of being re-packaged as harassment; and in any event,
in all the circumstances of this case, it was not reasonable for the Canon to
have reacted as he did.
Conclusions
75 It seems to me that this is quite a narrow question of construction.
I agree with Mr Jones that it would be impermissible to read in the defence in
paragraph 2 of Schedule 9 in relation to harassment which is not there.
However, when deciding whether conduct has the e›ect referred to in
section 26(1)(b), one is required to take into account the circumstances of
the case and whether it is reasonable for the conduct to have had that e›ect:
section 26(4)(b) and (c). It seems to me that in the context of this case, unless
there are ##aggravating features!!, it cannot be reasonable for unwanted
conduct which otherwise falls within the defences in paragraph 2 of
Schedule 9, to have had the e›ect proscribed in section 26(1)(b). To
conclude otherwise would make a nonsense of providing the defence in
Schedule 9 in the "rst place.
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76 In any event, in this case, the employment tribunal found that there
had been lengthy discussions with the Bishop and others in relation to the
Canon!s intention to marry his same sex partner and their opposing
positions were clear. Therefore, the consequences in relation to his standing
cannot have been much of a surprise, despite the di›erent approach adopted
by the Bishop of Lincoln. In the circumstances, therefore, whether as a result
of the statutory defence in relation to the same facts which amount to the
unwanted conduct, or on the facts of this case, I agree with Mr Linden that it
was not reasonable for the Canon to have reacted as the employment
tribunal found that he did. Accordingly, I can "nd no error in Judge
Eady QC!s conclusion at para 124 of her judgment and I would dismiss the
appeal on this ground also.

C

UNDERHILL LJ
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Introduction
77 I agree that both the appeal and the cross-appeal should be
dismissed. I essentially agree with the reasoning and conclusions of
Asplin LJ in her comprehensive judgment, but there are some aspects on
which I would like to say something of my own.
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The direct discrimination claim
78 As regards the question of whether the PTO and the EPML
constituted ##relevant quali"cations!! for the purpose of section 53 of the Act,
I have nothing to add to the reasoning at paras 40—42 of Asplin LJ!s
judgment. For the reasons which she gives, I would hold that the PTO did
not constitute such a quali"cation but that the EPML did. I would also, like
her, reserve my position on whether it is in all cases necessary that an activity
should be remunerated for it to be part of the carrying on of a profession
(which includes a ##vocation or occupation!!): in British Judo Association v
Petty [1981] ICR 660 that was assumed to be the case as regards voluntary
judo referees but the position as regards other kinds of putative profession
may not be the same.
79 As regards the availability of the defence under Schedule 9 to the
Act, I did not "nd the route through the statutory provisions entirely
straightforward, and I would like to give my reasons in my own words,
though I do not believe that they substantially di›er from Asplin LJ!s.
80 We are here concerned with paragraph 2 of Schedule 9, which is
headed ##Religious requirements relating to sex, marriage etc, sexual
orientation!!. Its relevant terms are set out at para 47 of Asplin LJ!s
judgment. It is worth noting that it is not the only exception concerned with
religion: paragraph 3 is headed ##Other requirements relating to religion or
belief!!. The speci"c provision relied on by the Bishop in the present case is
sub-paragraph (3), but it requires cross-reference to other sub-paragraphs.
Speci"cally, sub-paragraph (3)(a) cross-refers to sub-paragraph (1)(a)*1; and
sub-paragraph (3)(b) requires reference both to sub-paragraph (4), which
identi"es the various types of ##requirement!! potentially exempted, and to
sub-paragraph (5), which de"nes ##the compliance principle!!. Thus in order
* Reporter$s note. The superior "gures in the text refer to notes which can be found at the
end of the judgment on p 1325.
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to rely on the defence under paragraph 2(3), bringing in the various crossreferences, the Bishop must show: (a) that the EPML (being the quali"cation
in question) is ##for the purposes of employment for the purposes of an
organised religion!!; and (b) that the requirement not to be married to a
person of the same sex (see sub-paragraph (4)(ca)) is applied ##so as to
comply with the doctrines of the religion!!. I take those two elements in turn.
81 As to (a), the composite drafting is clumsy, because it uses the phrase
##for the purposes of!! twice. It is also to be noted that the provision is
concerned only with quali"cations for ##employment!! (see the de"nition at
para 47 in Asplin LJ!s judgment), whereas section 53 is concerned with
quali"cation for engagement in any trade or profession, which need not take
the form of employment. However, we are in the present case concerned
with a quali"cation which was needed in order to enable Canon Pemberton
to be employed as chaplaincy and bereavement manager, so any potential
mismatch between the scope of section 53 and paragraph 2(3) does not arise.
I agree with Asplin LJ (and indeed with the employment tribunal and the
Employment Appeal Tribunal) that that employment was ##for the purposes
of an organised religion!!. In this context the phrase ##for the purposes of!!
must connote the nature of the work required by the employment. It is
beyond question that a central and necessary part of the chaplaincy role was
to act as a minister of the Church of England: indeed it was because the
withholding of the EPML meant that Canon Pemberton could not do
so$formally, that he could not perform any ##o–ces and services!! as such a
minister (see the words of the 1967 Measure quoted at para 13 above)$that
the trust felt unable to employ him. I will not repeat the points that
Asplin LJ makes at para 61, which are compelling. It cannot make any
di›erence that acting as a minister of the Church of England was not the
totality of the role: if the employment was for the purpose of so acting it is
irrelevant that there were other purposes as well. It follows that the EPML
was ##for the purposes!! of employment of the speci"ed kind. It is true that an
EPML may be granted in order to enable a minister to o–ciate in
circumstances which do not amount to or involve employment. But in this
context the question must be what was the purpose of the speci"c withheld
EPML.
82 As to (b), I agree with Asplin LJ!s reasoning at paras 62—66. In
particular, I agree with her that what constitutes a ##doctrine!! for the
purpose of the Act must refer to the teachings and beliefs of the religion in
question and that what those teachings and beliefs are must in principle be
decided by the court itself on the basis of the evidence adduced to it. Of
course in many cases it will be su–cient to refer to o–cial statements of
doctrine published by the recognised central authority of the religion in
question; but not all religions will have such an authority, or there may be
cases where it is clear that it uses the term ##doctrine!! in a speci"c sense
which is narrower than that intended by the Act.
83 It is clear that the Canons of the Church of England must be a source
of its ##doctrines!! in the statutory sense. Even if the e›ect of Canon A5 were
that, from the Church of England!s own point of view, its doctrine consists
only of things stated explicitly in the Thirty-nine Articles of Religion, the
Book of Common Prayer or the Ordinal, this would be a case of the kind
mentioned above where the religion in question uses the term ##doctrine!! in a
narrower sense than the Act. But I do not in fact think that that is its e›ect.
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It is not simply the use of the term ##in particular!! noted by Asplin LJ: as
I read it, although Canon A5 identi"es the fundamental sources from which
the doctrine of the Church derives, part of the purpose of the Canons as a
whole is to state such doctrines more clearly or succinctly than may appear
in those sources$Canon B30 being a case in point.
84 Once that point is reached, I think it is su–ciently clear that the
Bishop withheld an EPML from Canon Pemberton ##so as to comply!! with
the doctrine expressed in Canon B30 that ##marriage is in its nature a
union . . . of one man with one woman!!. I have italicised the words ##in its
nature!! because of Mr Jones!s submission that the doctrine there stated is
only concerned with marriage as recognised by the Church of England, and
that the Church takes no position on the di›erent concept of marriage now
introduced by the secular law. It seems to me that those words are
inconsistent with any such distinction and that they state the Church!s
position about the nature of marriage generally. If, however, there is room
for doubt about that, it is clearly resolved by the statement of Pastoral
Guidance from the House of Bishops: see para 19 of Asplin LJ!s judgment.
Paragraph 26 says in terms that ##getting married to someone of the same sex
would . . . be clearly at variance with the teachings of the Church of
England!!; and para 27 spells out that it would in consequence not be
appropriate conduct for a person in holy orders to enter into such a
marriage. It is immaterial that that statement had not been adopted by the
General Synod: it is plainly powerful evidence, which the employment
tribunal was entitled to accept, as to the meaning and e›ect of Canon B30
and thus as to what the doctrine of the Church of England is on this subject.
Harassment
85 Although I agree with Asplin LJ that the appeal on the harassment
claim also should be dismissed, I should like to give my reasons in my own
words, not least because of the reference made by both parties to my
judgment, sitting in the Employment Appeal Tribunal, in Richmond
Pharmacology v Dhaliwal [2009] ICR 724.
86 I should start by noting that section 26 of the 2010 Act, which is set
out at para 67 of Asplin LJ!s judgment, is not in identical terms to section 3A
of the Race Relations Act 1976, with which I was concerned in the Dhaliwal
case. Section 3A read:
##(1) A person subjects another to harassment in any circumstances
relevant for the purposes of any provision referred to in section 1(1B)
where, on grounds of race or ethnic or national origins, he engages in
unwanted conduct which has the purpose or e›ect of$ (a) violating that
other person!s dignity, or (b) creating an intimidating, hostile, degrading,
humiliating or o›ensive environment for him.
##(2) Conduct shall be regarded as having the e›ect speci"ed in
paragraph (a) or (b) of subsection (1) only if, having regard to all the
circumstances, including in particular the perception of that other person,
it should reasonably be considered as having that e›ect.!!
87 One di›erence between the two sections is that in section 3A the
conduct must be ##on grounds of [the protected characteristic]!! whereas in
section 26 it need only be ##related to!! that characteristic. That may be a
signi"cant di›erence in some cases, and it means that element (3) in the
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analysis at para 10 of my judgment in the Dhaliwal case, with the associated
comments at para 16, is redundant; but it is immaterial for our purposes,
since it was accepted in the present case that the conduct complained of
related to Canon Pemberton!s sexual orientation.
88 The other di›erence is that, although section 26(2) has the
same three elements as section 3A(2) (in short: B!s perception; the
##circumstances!!; and reasonableness), they are speci"ed as matters to be
taken into account in deciding whether the e›ect has occurred, whereas in
section 3A(2) it was expressed to be a requirement of liability that it was
reasonable that the conduct should have the e›ect in question. However, it
was not suggested to us that that di›erence in the structure of the successor
provision was intended to make any substantive di›erence, and I do not
believe it does2. Nevertheless it means that the precise language of the
guidance at para 15 of my judgment in the Dhaliwal case needs to be
revisited. I would now formulate it as follows. In order to decide whether
any conduct falling within sub-paragraph (1)(a) has either of the proscribed
e›ects under sub-paragraph (1)(b), a tribunal must consider both (by reason
of subsection (4)(a)) whether the putative victim perceives themselves to
have su›ered the e›ect in question (the subjective question) and (by reason
of subsection (4)(c)) whether it was reasonable for the conduct to be
regarded as3 having that e›ect (the objective question). It must also, of
course, take into account all the other circumstances$subsection (4)(b).
The relevance of the subjective question is that if the claimant does not
perceive their dignity to have been violated, or an adverse environment4
created, then the conduct should not be found to have had that e›ect. The
relevance of the objective question is that if it was not reasonable for the
conduct to be regarded as violating the claimant!s dignity or creating an
adverse environment for him or her, then it should not be found to have
done so.
89 Applying that approach to the facts of the present case, it seems to
me plain that the employment tribunal was entitled to "nd that the
withdrawal of the PTO and the withholding of the EPML did not amount to
harassment. I have no di–culty understanding how profoundly upsetting
Canon Pemberton must "nd the Church of England!s o–cial stance on same
sex marriage and its impact on him. But it does not follow that it was
reasonable for him to regard his dignity as violated, or an ##intimidating,
hostile, degrading, humiliating or o›ensive!! environment as having been
created for him, by the Church applying its own sincerely held beliefs in his
case, in a way expressly permitted by Schedule 9 to the Act. If you belong to
an institution with known, and lawful, rules, it implies no violation of
dignity, and is not cause for reasonable o›ence, that those rules should be
applied to you, however wrong you may believe them to be. Not all
opposition of interests is hostile or o›ensive. It would be di›erent if the
Bishop had acted in some way which impacted on Canon Pemberton!s
dignity, or created an adverse environment for him, beyond what was
involved in communicating his decisions; but that was found by the
employment tribunal not to be the case.
90 The same conclusion could be achieved by treating the matters relied
on above as part of the relevant circumstances under section 26(4)(b), but
I think that the focus on reasonableness in section 26(4)(c) engages more
directly with the reason why the claim ought not to succeed.
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91 Although I have expressed myself slightly di›erently, I understand
my reasoning to correspond in substance to that of Asplin LJ at paras 75—76
of her judgment.
Notes
1. Sub-paragraph (1) is not otherwise relevant, because section 53 is not one of the
provisions identi"ed in sub-paragraph (2).
2. Perhaps the change was a response to the complaint at para 15 of my judgment
in Richmond Pharmacology v Dhaliwal [2009] ICR 724 that this part of section 3A
was ##clumsily expressed!!, but I suspect that it is simply a matter of the 2010 Act
having its own drafting style.
3. The insertion of the words ##to be regarded as!! is a slight expansion of the
statutory language, but it only spells out what is necessarily implicit in it.
4. This is the shorthand adopted in the Dhaliwal case for the cornucopia of
epithets deployed in the statute. Although it is a convenient shorthand, it is
important not to lose sight of the force of the particular adjectives used: see Land
Registry v Grant (Equality and Human Rights Commission intervening) [2011] ICR
1390, per Elias LJ at para 47.

GLOSTER LJ
92 I agree.
D

Appeal dismissed.
Cross-appeal dismissed.
ALISON SYLVESTER, Barrister
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Discrimination ! Sex ! Harassment ! Claimant employed by union as regional
o–cer ! Claimant complaining of harassment by elected lay o–cials at union
meetings ! Whether o–cials agents of union ! Whether union liable as
principal for acts of elected lay o–cials ! Union failing to discipline lay o–cials
and transferring claimant ! Whether conduct of employed decision-makers
""because of## or ""related to## sex ! Whether union liable for direct sex
discrimination and/or harassment ! Equality Act 2010 (c 15), ss 13(1), 26(1),
40, 109(2)
The claimant was employed by the union as a full-time regional o–cer responsible
for union members based at an airport. She complained to the union that two locally
elected lay o–cials of the union had subjected her to sexual harassment during
meetings. In response to her complaint, o–cials employed by the union carried out an
investigation, which accepted that the claimant had been subjected to a campaign of
bullying and sexual harassment. The union o–cials, however, did not discipline the
lay o–cials, but decided to transfer the claimant to a di›erent area, in order to protect
her from the bullying and harassment. The claimant resigned and made claims against
the union of, inter alia, direct sex discrimination, contrary to section 13(1) of the
Equality Act 20101, and unlawful harassment related to her sex, contrary to sections
26(1) and 40 of the Act. An employment tribunal found that the elected lay o–cials
had sexually harassed the claimant and that the union was vicariously liable for their
conduct, either as their employer under section 109(1) of the Act, or as a principal
under section 109(2) for acts done by the o–cials as agents of the union. It also found
that the employed o–cials were guilty of sex discrimination under section 13 and
sexual harassment under section 26, since their failure to protect the claimant against
the elected lay o–cials! harassment, while not done with a discriminatory purpose,
had been based on the nature of the complaints against those o–cials and was,
therefore, ""because of!! the claimant!s sex within the meaning of section 13(1) and
""related to!! her sex within the meaning of section 26(1). The Employment Appeal
Tribunal dismissed an appeal by the union in relation to the elected lay o–cials!
conduct, holding that, though those o–cials were not employees of the union, the
union was liable as a principal for their conduct pursuant to section 109(2), as they
were at the time acting within the scope of their authority as o–cers of the union. It
allowed the appeal by the union in relation to the employed o–cials, remitting that
part of her claim for rehearing, on the ground that the tribunal had misdirected itself
as to the necessary ingredients for liability under sections 13(1) and 26(1).
On appeal by the union and cross-appeal by the claimant against the decision in
relation to the employed o–cials#
Held, (1) dismissing the appeal, that the e›ect of section 109(2) of the Equality Act
2010 was that a principal would be liable wherever the agent discriminated in the
course of carrying out the functions he was authorised to do, which e›ectively equated
with the ""course of employment!! test governing the liability of employers for the acts
of their employees; that, if the e›ect of section 109(2) was to render a principal liable
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1
Equality Act 2010, s 13(1): see post, para 46.
S 26(1): see post, para 47.
S 40: see post, para 49.
S 109: see post, para 15.
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for the acts of his agents done in the course of the performance of their authorised
functions, there was no justi$cation for limiting that liability to acts of the agent that
were directed towards third parties, when an employer was liable for an employee!s
discriminatory acts against a fellow employee by virtue of section 109(1); and that,
accordingly, since it was not contentious that the dealings in the context of which the
harassment of the claimant had taken place were functions that the elected lay o–cials
had been performing on behalf of the union, the union was liable to the claimant, as
principal, for that harassment pursuant to section 109(2) (post, paras 42—45, 111).
Ministry of Defence v Kemeh [2014] ICR 625, CA applied.
(2) Dismissing the cross-appeal, that under section 13(1) of the Equality Act 2010
an act of direct discrimination had to be ""because of!! the protected characteristic;
that, in the case of a complaint against an employer of acts of discrimination by a
third party, the protected characteristic had to be the reason for the employer!s
failure to protect the employee against that discrimination, and that could not be
established by showing simply that what he had failed to protect the employee
against was the unlawful discrimination, since the focus was on the ground for the
employer!s action, not the third party!s; and that, in failing to deal adequately with
the claimant!s complaints, the employed o–cials were clearly not acting ""because of!!
her sex in the relevant sense of it being inherent in their inaction or the decision to
transfer her; that the mere use of the formula ""related to!! in section 26(1) of the Act
was not su–cient to convey an intention that employers who were themselves
innocent of any discriminatory motivation should be liable for discriminatory
harassment by third parties, even if they could have prevented it; that, following the
repeal of section 40(2)-(4), the 2010 Act had no provision making employers liable
for failing to protect employees against third party harassment as such, though they
might be liable if the proscribed factor formed part of the motivation for their
inaction; and that, accordingly, if the employed o–cials, and through them the
union, were to be liable for harassing the claimant because of their failure to protect
her from the harassment of the lay o–cials, and for transferring her, that could only
be because of their own motivation, as to which the tribunal had made no $ndings
(post, paras 83, 86, 89, 98, 99, 104, 106, 108, 110, 111).
Conteh v Parking Partners Ltd [2011] ICR 341, EAT approved.
Pearce v Governing Body of May$eld Secondary School [2003] ICR 937, HL(E)
and Burton v De Vere Hotels Ltd [1997] ICR 1, EAT considered.
Decision of the Employment Appeal Tribunal [2017] ICR 121 a–rmed.
The following cases are referred to in the judgment of Underhill LJ:
Amnesty International v Ahmed [2009] ICR 1450, EAT
B v A [2007] IRLR 576, EAT
Brum$tt v Ministry of Defence [2005] IRLR 4, EAT
Burton v De Vere Hotels Ltd [1997] ICR 1, EAT
Chief Constable of the West Yorkshire Police v Khan [2001] UKHL 48; [2001] ICR
1065; [2001] 1 WLR 1947; [2001] 4 All ER 834, HL(E)
Comr of Police of the Metropolis v Weeks [2012] Eq LR 209, EAT
Conteh v Parking Partners Ltd [2011] ICR 341, EAT
Heatons Transport (St Helens) Ltd v Transport and General Workers# Union [1972]
ICR 308; [1973] AC 15; [1972] 3 WLR 431; [1972] 3 All ER 101, HL(E)
James v Eastleigh Borough Council [1990] ICR 554; [1990] 2 AC 751; [1990]
3 WLR 55; [1990] 2 All ER 607, HL(E)
Kettle Produce Ltd v Ward UKEAT/16/06 (unreported) 8 November 2006, EAT
Macdonald v Ministry of Defence [2003] UKHL 34; [2003] ICR 937; [2004] 1 All
ER 339, HL(Sc)
Marleasing SA v La Comercial Internacional de Alimentaci%n SA (Case C-106/89)
EU:C:1990:395; [1990] ECR I-4135, ECJ
Ministry of Defence v Kemeh [2014] EWCA Civ 91; [2014] ICR 625, CA
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Nagarajan v London Regional Transport [1999] ICR 877; [2000] 1 AC 501; [1999]
3 WLR 425; [1999] 4 All ER 65, HL(E)
Onu v Akwiwu [2014] EWCA Civ 279; [2014] ICR 571; [2014] 1 WLR 3636, CA
Pearce v Governing Body of May$eld Secondary School [2003] UKHL 34; [2003]
ICR 937; [2004] 1 All ER 339, HL(Sc)
R (E) v Governing Body of JFS (United Synagogue intervening) [2009] UKSC 15;
[2010] 2 AC 728; [2010] 2 WLR 153; [2010] PTSR 147; [2010] 1 All ER 319, SC(E)
R (Equal Opportunities Commission) v Secretary of State for Trade and Industry
[2007] EWHC 483 (Admin); [2007] ICR 1234
Reynolds v CLFIS (UK) Ltd [2015] EWCA Civ 439; [2015] ICR 1010, CA
She–eld City Council v Norouzi [2011] IRLR 897, EAT

A

B

No additional cases were cited in argument or referred to in the skeleton arguments.

APPEAL from the Employment Appeal Tribunal
The claimant, Sally Nailard, made claims against the respondent, Unite
the Union, of, inter alia, direct sex discrimination, contrary to section 39(2),
read with section 13(1), of the Equality Act 2010, and unlawful harassment
related to her sex, contrary to section 40, read with section 26(1), of the Act.
By a decision sent to the parties on 1 July 2015 an employment tribunal
sitting at Watford (Employment Judge Manley, Mr Underwood and
Mrs Low) held that (1) elected lay o–cials operating on behalf of the union
had sexually harassed the claimant and that the union was vicariously liable,
either as their employer under section 109(1) of the Act, or as a principal
under section 109(2), for acts done by the lay o–cials as its agents; and
(2) o–cials employed by the union were also guilty of sex discrimination
under section 13 and sexual harassment under section 26, since their failure
to protect the claimant against the elected lay o–cials! harassment, while not
done with a discriminatory purpose, had been ""because of!! the claimant!s
sex, within the meaning of section 13(1), and was ""related to!! her sex, within
the meaning of section 26(1), since it had concerned her complaints of sexual
harassment.
The union appealed; and on 27 September 2016 the Employment Appeal
Tribunal (Judge David Richardson, Mr Peter Gammon and Mrs Gillian
Smith) dismissed the appeal in relation to the elected lay o–cials! conduct,
holding that the elected lay o–cials were not employees of the union but that
the union was liable for their conduct as its agents, pursuant to
section 109(2), but allowed the appeal in relation to the conduct of the
employed o–cials, remitting that part of the claim to the employment
tribunal for rehearing.
The union appealed against the decision that it was liable for the conduct
of the elected lay o–cials, and the claimant cross-appealed against the
decision regarding the employed o–cials. Permission was granted by the
Court of Appeal (Lewison LJ) for both the appeal and the cross-appeal.
The facts are stated in the judgment, post, paras 2—13.
Oliver Segal QC and Katharine Newton (instructed by Thompson
Solicitors llp) for the union.
Bruce Carr QC and James Wynne (instructed by Richard Slade & Co plc)
for the claimant.
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The court took time for consideration.
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24 May 2018. The following judgments were handed down.
UNDERHILL LJ
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1 This is an appeal and cross-appeal against a decision of the
Employment Appeal Tribunal (Judge David Richardson, Mr Peter Gammon
CBE and Mrs Gillian Smith MBE) [2017] ICR 121 handed down on
27 September 2016. By its decision the appeal tribunal allowed in part an
appeal against the decision of an employment tribunal sitting at Watford
(chaired by Employment Judge Manley) dated 1 July 2015. In order to explain
the issues I need to summarise the essential factual background (which I can
take almost verbatim from Judge Richardson!s excellent judgment) and the
procedural history. The claimant in the original proceedings is the respondent
before us, but it will be clearer if I refer to her as the claimant.
2 The claimant was employed by the appellant trade union as a regional
o–cer with e›ect from 6 June 2012. In January 2013 she transferred to its
o–ce at Heathrow. She became a regional o–cer in respect of Heathrow
Airports Ltd (""HAL!!) within the union!s London and Eastern Region. Her
immediate line manager was Mr Wayne King, the senior regional o–cer.
Senior to him were Mr Kavanagh, the regional secretary, and Mr Murray,
the union!s chief of sta›. These were all employees of the union.
3 The union!s rule book#in e›ect its constitution#makes provision
for local branches, generally based upon a workplace. They are to have
elected o–cials, including a chair, a treasurer, an equality o–cer and a
secretary. The rule book also provides for shop stewards and workplace
representatives to be elected within a workplace. Two such o–cials within
Heathrow were Mr Saini, a convenor, and Mr Coxhill, a branch chair: I will
sometimes in this judgment refer to them for short as ""the lay o–cials!!. By
agreement between the union and HAL they carried out union duties full
time while remaining employed by HAL.
4 There was an unfortunate history of con%ict between the employed
o–cers of the union and the locally elected o–cers at Heathrow. The
claimant was the fourth employed o–cer in respect of HAL in as many
years. Mr Saini and Mr Coxhill, as the employment tribunal found, treated
the claimant in a bullying and o›ensive manner which amounted to
harassment related to her sex within the meaning of section 26 of the
Equality Act 2010. I need not give the details.
5 The claimant complained to the union about the conduct of Mr Saini
and Mr Coxhill, eventually presenting a formal grievance on 17 March
2014. Mr Murray asked Mr Hughes, another employed o–cial of the
union, to carry out an investigation. The tribunal found that although the
union#in particular Mr Hughes, Mr Murray and later Mr Kavanagh (to
whom I will sometimes refer for short as ""the employed o–cials!!)#
acknowledged that the claimant was, as Mr Kavanagh put it in a
contemporary e-mail, subjected to ""a sickening and orchestrated campaign
of harassment . . . [including] bullying and even sexual harassment!!, it
failed to deal with it $rmly or decisively. For convenience, I will refer to that
failure as their ""inaction!!, though that label slightly overstates the position
since the union did take some steps, albeit inadequate.
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6 By August 2014 Mr Kavanagh was involved. He decided to transfer
the claimant away from Heathrow. At a meeting on 1 August he o›ered her
a transfer to Southampton or alternatively to o–ces in the London area. She
protested, and on 4 August she resigned with immediate e›ect. I will return
later to the tribunal!s $ndings about the reasons for Mr Kavanagh!s decision.
7 For the purpose of the analysis that follows I will refer to the original
conduct on the part of Mr Saini and Mr Coxhill as ""the lay o–cials!
conduct!!, and to the subsequent conduct of Mr Hughes, Mr Murray and
Mr Kavanagh#that is, their inaction followed by the decision to transfer
her#as ""the employed o–cials! conduct!!.
8 The claimant brought proceedings against the union in the
employment tribunal. Not all her claims are now live. Those that are can be
summarised as follows.
(1) Sex discrimination. The claimant alleged that both the lay o–cials!
conduct and the employed o–cials! conduct constituted direct discrimination
because of her sex contrary to section 39(2) of the 2010 Act. She said that the
union was liable for the acts of the various individuals under section 109 of
the Act, which governs the liability of employers and principals for the acts
of their employees and agents. That was obviously the case as regards the
employed o–cials since they were employed by the union, and so fell within
section 109(1); but she said that Mr Saini and Mr Coxhill were also its
employees, within the extended de$nition in section 83 of the Act,
alternatively that they were its agents and so fell within section 109(2).
(2) Harassment. In the alternative the claimant relied on the same acts as
constituting unlawful harassment related to her sex contrary to section 40
(read with section 26) of the 2010 Act. I should add for completeness that
the claimant also alleged that her resignation was in response to the conduct
of both the lay and the employed o–cials, which amounted to a repudiatory
breach of contract, and accordingly that she had been constructively
dismissed and that that dismissal was unfair. She also claimed that her
resignation amounted to a constructive dismissal and that this was a distinct
act of sex discrimination.
9 The claim was heard over a number of days in April and May 2015.
The tribunal!s decision was, as I have said, handed down on 1 July 2015.
The reasons are full and carefully structured. I should note at this stage
that the tribunal proceeded by reference to an agreed list of no fewer than
31 issues. At paras 11—14 of the reasons it found the facts. At paras 15—37 it
set out the applicable law, an exercise which to some extent incorporated the
parties! submissions. It completed its summary of the submissions at
paras 38—42. At paras 43—132 it considered and reached conclusions on
each of the issues. At paras 133—139 it gave an overall summary of its
conclusions.
10 The $ndings with which we are concerned can be summarised as
follows.
Harassment (issues 11—15)
(1) The lay o–cials# conduct. The tribunal found that Mr Saini and
Mr Coxhill had harassed the claimant within the meaning of section 26. It
found that the union was liable for that harassment because the lay o–cials
were indeed ""employed!! by it within the meaning of the extended de$nition,
but it found in the alternative that they were its agents within the meaning of
section 109(2).
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(2) The employed o–cials# conduct. The tribunal found that the
employed o–cials! conduct also amounted to harassment.
Discrimination (issues 8—10)
(3) The tribunal found that both the lay o–cials! and employed o–cials!
conduct would have constituted unlawful sex discrimination contrary to
section 39(2)(d) of the Act, which covers discriminatory ""detriments!!; but
that it did not do so because of the ""anti-overlap!! provision of section 212(1),
which provides that "" "detriment! does not . . . include conduct which
amounts to harassment!!1*. It upheld the claims of unfair and discriminatory
dismissal.
11 The union appealed to the Employment Appeal Tribunal. It did not
challenge the $nding of unfair dismissal. As regards the $ndings of harassment
related to sex:
(1) The lay o–cials# conduct. It did not challenge the $nding that
Mr Saini and Mr Coxhill had harassed the claimant within the meaning of
section 26 of the 2010 Act. But it challenged the $nding that it was liable for
that conduct whether on the basis that they were its employees or its agents.
(2) The employed o–cials# conduct. It challenged the $nding that the
conduct in question constituted unlawful harassment. It also challenged the
$nding that the claimant was able to rely on her (constructive) dismissal as a
distinct act of sex discrimination.
12 The appeal tribunal dismissed the union!s appeal as regards the lay
o–cials! conduct. It overturned the employment tribunal!s $nding that
Mr Saini and Mr Coxhill were employees but it upheld the alternative
$nding that the union was liable for their conduct as its agents. However, it
allowed the appeal in relation to the conduct of the employed o–cials: it
found that the employment tribunal had misdirected itself as to the necessary
ingredients for liability and remitted this part of the claim for a rehearing:
[2017] ICR 121.
13 The union appealed to this court against the appeal tribunal!s
decision that it was liable for the conduct of the lay o–cials. Permission
was granted by Lewison LJ. The claimant does not seek to resurrect the
$nding that Mr Saini and Mr Coxhill were employees of the union but she
resists the appeal on the basis that they were its agents. The claimant also
appealed against the appeal tribunal!s decision as regards the employed
o–cials. Again, permission was granted by Lewison LJ. (I should add that
he refused the union permission to appeal on a further ground#""ground
(3)!!#concerned with the employment tribunal!s $nding that the dismissal
was discriminatory.)
14 The union was represented before us by Mr Oliver Segal QC and
Ms Katharine Newton and the claimant by Mr Bruce Carr QC leading
Mr James Wynne. Mr Segal and Mr Wynne appeared at both stages below.
The case was very well argued on both sides. The one-day listing proved
tight, and both parties, with the permission of the court, lodged short
written submissions, referring to some further materials, following the
hearing.
* Reporter#s note. The superior $gures in the text refer to notes found at the end of the
judgment on p 61.
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A. The union#s liability for the conduct of the lay o–cials
The background law
The statute
15 Section 109 of the 2010 Act provides:
""(1) Anything done by a person (A) in the course of A!s employment
must be treated as also done by the employer.
""(2) Anything done by an agent for a principal, with the authority of
the principal, must be treated as also done by the principal.
""(3) It does not matter whether that thing is done with the employer!s
or principal!s knowledge or approval.
""(4) In proceedings against A!s employer (B) in respect of anything
alleged to have been done by A in the course of A!s employment it is a defence
for B to show that B took all reasonable steps to prevent A# (a) from doing
that thing, or (b) from doing anything of that description . . .!!
16 I would note two points at this stage about the drafting of
section 109:
(1) The phrase ""with the authority of the principal!! in subsection (2) might
at $rst sight appear to connote a speci$c authorisation to do the act
complained of; and that would not be an unexpected provision since at
common law such authorisation is the main basis on which a principal may
be liable for a tort committed by his agent: see Bowstead & Reynolds on
Agency, 21st ed (2017), article 90(2)(a). But that construction is negated by
subsection (3), which makes it clear that an act may be done with the
principal!s ""authority!! for the purpose of subsection (2) even though he or
she has no prior knowledge of it. The e›ect of the subsection, having regard
to subsection (3), was considered in Ministry of Defence v Kemeh [2014] ICR
625, with which I deal in the following paragraphs: see in particular para 19.
(2) The ""reasonable steps!! defence in subsection (4) is available only to
employers and not to principals. Counsel were unable to o›er any explanation
for this distinction, which is on the face of it rather surprising.
Ministry of Defence v Kemeh
17 The decision of this court in Ministry of Defence v Kemeh is the most
recent authoritative decision on the liability of a principal for an agent!s
discriminatory acts. It was in fact concerned not with section 109 but with
section 32 of the Race Relations Act 1976. This performed essentially the
same role as section 109 but the two sections are not identically drafted.
Section 32 read:
""(1) Anything done by a person in the course of his employment shall
be treated for the purposes of this Act as done by his employer as well as
by him, whether or not it was done with the employer!s knowledge or
approval.
""(2) Anything done by a person as agent for another person with
the authority (whether express or implied, and whether precedent or
subsequent) of that other person shall be treated for the purposes of this
Act as done by that other person as well as by him.
""(3) In proceedings brought under this Act against any person in
respect of an act alleged to have been done by an employee of his it shall
be a defence for that person to prove that he took such steps as were
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reasonably practicable to prevent the employee from doing that act, or
from doing in the course of his employment acts of that description.!!
18 It will be noted that there is no equivalent in section 32(2) to the
phrase in subsection (1) ""whether or not it was done with the employer!s
knowledge or approval!!. However, Elias LJ, who delivered the leading
judgment, said:
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""11. Read literally, subsection (2) might suggest that the principal must
authorise the act of discrimination itself before liability arises. But I agree
with the Employment Appeal Tribunal in Lana v Positive Action in
Training (Housing) Ltd [2001] IRLR 501, para 32 (Mr Recorder
Langsta› QC presiding) that this would virtually render the provision a
dead letter. In my judgment, Parliament must have intended that the
principal will be liable wherever the agent discriminates in the course of
carrying out the functions he is authorised to do. It is a moot point
whether the common law would in any event impose liability in these
circumstances. The scope of the principal!s liability for an agent at
common law is not entirely clear, although it seems likely that he will be
liable for certain tortious acts of the agent, such as misrepresentations,
provided they are su–ciently closely related to the agent!s actual or
apparent authority: see Bowstead & Reynolds on Agency, 19th ed (2010),
para 8—182. Whether racial abuse would fall within that principle is
problematic, but section 32(2) removes the uncertainty which might
otherwise exist.
""12. If that analysis is right and the principal can be liable even though
he has not authorised the act of discrimination itself, it follows that the
act itself may be#and no doubt usually will be#without the principal!s
knowledge or approval. It is perhaps surprising that the draftsman did
not make this plain in subsection (2) as he did in subsection (1). It might
be argued that the omission indicates a conscious decision by Parliament
that in the case of a principal he should only be liable if he knows or
approves of the discriminatory act itself, but I am not persuaded that this
is a legitimate inference to draw from the di›erence in wording of the two
subsections. Indeed, in the Equality Act 2010 section 109(3) expressly
states that the principal will be liable irrespective of whether he knew or
approved of the act of discrimination.!! (Emphasis added.)
19 The reasoning in that passage addresses the point to which I drew
attention at para 16(1) above. Elias LJ holds that the e›ect of section 32(2)
is that (in the words I have italicised in para 11) ""the principal will be liable
wherever the agent discriminates in the course of carrying out the functions
he is authorised to do!!, whether the acts in question were speci$cally
authorised or not. That interpretation must apply also to section 109(2) of
the 2010 Act; and indeed Elias LJ points out that his reading of section 32(2)
is given express e›ect by section 109(3), which had by then been enacted.
20 Turning to the particular issue in Kemeh#s case, the claimant was a
black soldier working as a cook in the Falklands Islands garrison. The
butchery department in the mess where he worked was partly sta›ed by
civilian employees of Sodexo under a sub-contract from Serco, who had a
contract with the Ministry of Defence (""the MoD!!) to provide facilities
management services in the South Atlantic. He made a request to one of the
Sodexo sta›, a Ms Ausher, for a supply of meat. She refused to give him the
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quantity he asked for, giving a racially o›ensive reason. He brought
proceedings against the MoD for racial discrimination, claiming that the
remark had been made by her as agent for the MoD and with its authority
within the meaning of section 32(2) of the 1976 Act. The claim succeeded in
the employment tribunal but that decision was reversed by the appeal
tribunal.
21 This court dismissed the claimant!s appeal. The essential question
was, as I have said, whether Ms Ausher made her remark in the course of
carrying out the functions which she was authorised by the MoD to do. On
the face of it she was not authorised by the MoD to do anything: she was
employed by Sodexo. But the claimant argued that in the context of
section 32 the concepts of ""agent!! and ""authority!! should be given a
meaning wider than at common law, so as to apply to any
""relationship, other than an employment relationship, where the agent
is (1) subject to a degree of direction from the principal; (2) where there is
a degree of integration with the principal!s employees; and (3) where
there is a degree of proximity between the agent and principal!!: para 27
of Elias LJ!s judgment.
Elias LJ observed that that submission bore no relationship to the concept of
agency as normally understood. At para 46 he said: ""Whatever the precise
scope of the agency concept in section 32#and in my view it must at least
re%ect the essence of the legal concept#Ms Ausher does not fall within it.!!
At para 70 of his concurring judgment Lewison LJ said that the terms
""agency!! and ""authority!! must be ""interpreted in accordance with ordinary
legal parlance.!! On that basis Ms Ausher could not be said, when doing her
work in the butchery department, to have been acting as an agent of the
MoD. Elias LJ said, at para 41:
""Ms Ausher!s contract with Sodexo is the source of any authority she
has to make decisions relating to the butcher!s department in the mess . . .
[There was no] authorisation by the MoD to allow Ms Ausher to act on
its behalf with respect to third parties.!!
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And, at para 44:
""Ms Ausher may be said in a general sense to be working for the bene$t
of the MoD, but she is not acting on its behalf. She is not, as it were,
standing in the shoes of the MoD in relation to independent third parties.!!
Bowstead & Reynolds on Agency

G

22 The con$rmation in Ministry of Defence v Kemeh [2014] ICR 625
that section 109(2) of the 2010 Act is rooted in ""the legal concept of agency!!
led Mr Segal to place reliance on the de$nition of agency in article 1 of
Bowstead & Reynolds on Agency. Rules (1) and (2) read (so far as material):
""(1) Agency is the $duciary relationship which exists between two
persons, one of whom expressly or impliedly manifests assent that the
other should act on his behalf so as to a›ect his relations with third
parties, and the other of whom similarly manifests assent so to act or so
acts pursuant to the manifestation.!!
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""(2) In respect of the acts to which the principal so assents, the agent is
said to have authority to act; and this authority constitutes a power to
a›ect the principal!s legal relations with third parties.!!
The following commentary elaborates the propositions in those rules.
Mr Segal referred us to a passage in para 1—002 which states that ""for the
purposes of most legal usage!! an essential element is that the agent has
authority to a›ect the principal!s relations with third parties. He also
referred us to the passages to the same e›ect in paras 1—003 and 1—004.
23 It is right to note#though the point is not in fact central to the issue
in this case#that in the commentary the authors make it clear that the
de$nition in article 1 involves choices on their part which are not
necessarily#if I may be forgiven for putting it this way#de$nitive; and that
""there are many acceptable uses of the term [agency] which do not always
coincide with each other!! : see para 1—002. They also observe, at para 1—003,
that ""no one has the monopoly of the "correct! use of this or any other term!!.
Heatons Transport (St Helens) Ltd v Transport and General Workers#
Union
24 In the present case we are concerned speci$cally with the authority
of lay o–cials of a trade union#in older terminology, shop stewards. In
that regard Mr Segal referred us to the decision of the House of Lords in
Heatons Transport (St Helens) Ltd v Transport and General Workers# Union
[1972] ICR 308; [1973] AC 15. In that case Transport and General
Workers! Union shop stewards had been found to have engaged in an unfair
industrial practice, within the meaning of the Industrial Relations Act 1971,
by organising the blacking of lorries operated by the complainant. The issue
was whether the union was liable for their actions. The House of Lords held
that it was. Lord Wilberforce, who delivered the opinion of the appellate
committee, said, at p 391G: ""The essential issue is . . . one of authority; the
authority of the shop stewards to take the action complained of on behalf of
the union.!! He noted, at p 393, that the issue only concerned liability under
the 1971 Act, though he observed that liability for tortious acts might be
""a closely connected subject!!.
25 Lord Wilberforce started his exposition of the applicable principles
by saying, at p 392:
""No new development is involved in the law relating to the
responsibility of a master or principal for the act of a servant or agent. In
each case the test to be applied is the same: was the servant or agent acting
on behalf of, and within the scope of the authority conferred by, the
master or principal?!!
He noted that normally the authority of a servant#in more modern language,
an employee#was wider than that of an agent, but he said that that was not
invariably the case and that there were cases where an agent is elected to a
position which gives him ""authority of considerable generality!!: p 392G. He
then analysed the position of shop stewards under the rules of the Transport
and General Workers! Union and concluded that the acts in question were
within their authority. His summary, at p 405, reads (so far as relevant):
""In accordance with the policy of devolution followed by the
Transport and General Workers! Union, and consistently with its rules
' 2019 The Incorporated Council of Law Reporting for England and Wales

AB 1501

38

Unite the Union v Nailard (CA)
Underhill LJ

[2019] ICR

and practice, shop stewards of the union have a general implied authority
to act in the interests of the members they represent and in particular to
defend and improve their rates of pay and working conditions. They may
do so by negotiation or by industrial action at the relevant place of work.
They are not authorised to do any act outside union rules or policy.!!
The union#s rules
26 Both parties made various references to the union!s rule book, and
it is obvious#and con$rmed by Heatons Transport (St Helens) Ltd v
Transport and General Workers# Union#that in principle the express terms
of the rules will be an important, even if not the only, source for establishing
the scope of the authority of lay o–cials. In truth, however, it is common
ground that it was part of the role of Mr Saini and Mr Coxhill as branch
o–cials#more in fact by necessary implication than by reference to any
express provision in the rules#to act as the union!s representatives in its
relations with HAL and also with its members. As will appear, the real issue
in this appeal is about the legal consequences of that role, on which the rules
have nothing to contribute. I do not therefore propose to attempt any
summary of them here.
The reasoning of the employment tribunal and the Employment Appeal
Tribunal

A

B

C

D

27 The employment tribunal!s reasoning on this aspect is at para 90 of
its reasons. It had in the previous passage held that Mr Saini and Mr Coxhill
were employees of the union. It said:
""If we are wrong about that we must consider whether the agency
provisions apply to these two individuals. Ministry of Defence v Kemeh
[2014] ICR 625 . . . is helpful in this case and also the extract provided to
us by the claimant!s representative with respect to agency.!!#this appears
to be a reference to Bowstead & Reynolds#""We do $nd that they were
acting as agents for the union. They were carrying out work on behalf of
the union in their dealings with local members, o–cers, other trade
unions and the employers. They had express authority to do so through
the rule book and on the basis of credentials provided by the union.!!
28 The appeal tribunal started its consideration of the issue by setting
out the reasoning of the employment tribunal and summarising counsel!s
submissions: see [2017] ICR 121, paras 40—42. The core of Mr Segal!s
submissions for the union was summarised as follows, at para 41:
""He submitted that Mr Saini and Mr Coxhill (1) were not carrying out
activities assigned to them by the union; (2) were not under the control of
the union, which could not direct what they did; (3) were not in a
$duciary position; (4) did not have any express or implicit authorisation
from the union to act as they did. On this last question he submitted that
the authority of shop stewards and elected o–cials was limited: they were
not authorised to do any act outside union rules or policy: see Heatons
Transport (St Helens) Ltd v Transport and General Workers# Union
[1972] ICR 308, 405G.!!
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As will appear, most of those points were not pursued before us.
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29 At para 43 the appeal tribunal summarised the employment
tribunal!s $ndings as to the circumstances in which the acts of harassment
found against the lay o–cials took place as follows:
""The words and acts found by the tribunal to constitute sexual
harassment generally took place in the context of meetings. Thus
Mr Saini was found to have conducted himself in this way at a meeting
with HAL management on 24 February 2014. He attacked, abused and
threatened her at a branch meeting so she felt physically unsafe. At pay
negotiations in December 2013 and on other occasions he informed HAL
negotiators that they were not to contact her about certain issues. He
would cut across her, shout her down and accuse her of being "on the
take! at meetings. He called her "headmistress!. Mr Saini said at a
meeting of HAL chairs and convenors that he "wanted that woman o› the
airport!. He wrote to HAL informing them that the claimant was no
longer to act on behalf of the members of his branch in any capacity. The
$ndings against Mr Coxhill are less extensive; but they include a speci$c
$nding that he used overtly sexual language towards her at a meeting on
11 March 2014.!!
30 At paras 44—51 the appeal tribunal summarises the e›ect of Ministry
of Defence v Kemeh and Heatons Transport (St Helens) Ltd v Transport and
General Workers# Union. It states its conclusion as follows:
""52. The tribunal found that Mr Saini and Mr Coxhill were acting as
agents for the union because they were carrying out work on behalf of the
union in their dealings with local members, o–cers, other trade unions
and employers. We consider that the tribunal was entitled to reach this
conclusion. It is important to keep in mind that a union is a contractual
association of subscribing members; this association authorises its o–cers
to act on its behalf in a variety of ways#conducting branch meetings,
representing the union at meetings with other unions and employers,
liaising with employed o–cers and holding internal meetings to prepare
for external meetings. Such matters are core union work. It is well within
the scope of authority of local o–cers to speak on the union!s behalf at
such meetings and to correspond with the employer about matters
concerning the manner and scope of negotiations. It is well within the
scope of authority of local o–cers to liaise with employed o–cers. As
Lord Wilberforce observed [in the Heatons Transport case], an o–ce
holder may have to perform a variety of functions in the course of the
duties of o–ce; we have no doubt that this applied to the union!s o–ce
holders at HAL.
""53. Contrary to Mr Segal!s submission, we consider for these reasons
that the tribunal was entitled to $nd that the branch o–cers were acting
within the scope of their authority as o–cers of the union when speaking
at meetings concerning matters to be negotiated with HAL and when
corresponding about such negotiations.!!
31 In short, therefore, the appeal tribunal held that the employment
tribunal was entitled to $nd that the acts of Mr Saini and Mr Coxhill towards
the claimant were to be treated as acts of the union, in accordance with
section 109(2), because they were done in the course of the performance of
their functions on behalf of the union as prescribed by the rules#speci$cally,
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""conducting branch meetings, representing the union at meetings with other
unions and employers, liaising with employed o–cers and holding internal
meetings to prepare for external meetings!!.
32 At paras 54—59 the appeal tribunal considered other points made by
Mr Segal, most of which are not pursued before us. But at para 55 it
addressed his point that Mr Saini and Mr Coxhill could not be agents
because they owed no $duciary duties to the union. It said:
""We do not think this is the place for a detailed consideration of the
$duciary duties of a branch o–cer; but in principle we see no reason why
these should not exist. Take, for example, the extreme case of a branch
o–cer who used his position to take bribes; we see no reason why he
should not be accountable to the union as owing a $duciary duty.!!
The appeal
The union!s case
33 Mr Segal!s case before us was more focused than the points
summarised by the Employment Appeal Tribunal [2017] ICR 121, para 41
and comes down essentially to a single point. He accepted that, as the
appeal tribunal held, the acts complained of were indeed done by Mr Saini
and Mr Coxhill in the course of functions which they were authorised by the
union to perform. But he submitted that that was not enough. The acts in
question had to be acts towards third parties, because it was only in relation
to such acts that they could be said to be acting (in the language of
section 109(2)) ""with the authority of the principal!! or (as glossed in
Kemeh#s case) ""on [the union!s] behalf!!. The employment tribunal and the
appeal tribunal had ignored the essential distinction between the lay
o–cials! dealings with HAL and their dealings with the claimant (even if
those dealings occurred in the course of meetings with HAL). As regards the
former, they were indeed acting on behalf of the union, but, as regards the
latter, it made no sense to say that they were acting towards her ""on behalf of
the union!!: she was not a third party but herself, like them, a representative
of the union, towards whom they required no authority to act. In his posthearing written submissions Mr Segal summarised his position as follows:
""A person (A) is appointed by another person (P) to a role/job in which
he is, inter alia, authorised by P to perform certain acts as P!s agent so as
to a›ect P!s legal relations with certain third parties ("the authorised
acts!). Does A act as P!s agent, with the legal authority of P: (i) (claimant#s
case) whenever A does something in that role/job, regardless if it is one the
authorised acts#so that P is liable to all persons, not just those third
parties, for any act done by A in that role? or (ii) (union#s case) only when
A does an authorised act in respect of one of those third parties? The
second is the correct legal position.!!
34 In support of that submission Mr Segal referred to the passages from
Bowstead & Reynolds on Agency, which I have set out or referred to at
para 22 above, and to Ministry of Defence v Kemeh [2014] ICR 625 and
Heatons Transport (St Helens) Ltd v Transport and General Workers# Union
[1972] ICR 308. Speci$cally:
(1) As regards Bowstead & Reynolds, he acknowledged the limitations on
the de$nition in article 1, but contended that the passages I have quoted or
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referred to made it clear that the concepts of agency and authority#or of
something done ""on behalf of!! a putative principal#necessarily connoted
an act done towards third parties.
(2) As regards Kemeh#s case, he relied on the passages from paras 41 and
44 of Elias LJ!s judgment quoted at para 21 above. He acknowledged that
the court was not there concerned with the particular issue raised by his
submission; but the references to ""with respect to third parties!! and ""in
relation to independent third parties!! were nevertheless signi$cant.
(3) As regards the Heatons Transport case, he relied on Lord
Wilberforce!s reference to the authority of the shop stewards being to
conduct ""negotiation or industrial action!!, which he submitted correctly
focused on their conduct towards a third party, namely the employer.
35 Mr Segal also referred us to the decision of the Employment Appeal
Tribunal in Comr of Police of the Metropolis v Weeks [2012] Eq LR 209, but
I do not think that that case advances the argument. Quite apart from the
fact that it is not binding on us, the issue of agency arose in a highly factspeci$c situation and the judgment of Judge McMullen QC contains no
general discussion of the issue which arises in this appeal.
36 Mr Segal sought to reinforce his submission by reference to the
absence of a ""reasonable steps!! defence for principals: see para 16(2) above.
He submitted that the appeal tribunal!s approach in practice involved
equating the positions of agents and employees#that is, that the principal
was liable for anything done by the agent in the course of his or her
performance of their role. But, if so, it could not be right that principals
should have a co-extensive liability with employers and yet not enjoy the
same defence. That anomaly would be avoided if it were recognised that the
liability of principals under subsection (2) of section 109 was more limited in
scope than that of employers under subsection (1).
37 As regards the relevance of whether the lay o–cials owed $duciary
duties to the union, he accepted the appeal tribunal!s point that they might
do so. But the point remained of some relevance since it could hardly be said
that they owed the union such duties in their dealings with the claimant.
This seems to me simply another, and if I may so, somewhat marginal aspect
of his central submission.
The claimant!s case
38 Mr Carr supported the reasoning of the appeal tribunal. He
submitted that it was enough that Mr Saini and Mr Coxhill did the acts
in question in the course of performing their roles ""as the union!s
representatives in relation to its members and third parties!!. He contended
that the essential question under section 109(2) was whether the person who
did the act complained of was in an agency relationship with the principal: if
they were, then liability attached to the principal for ""anything done!! in
connection with the exercise of their role. The requirement that the agent be
standing in the principal!s shoes as regards third parties was necessary to
establish the agency relationship in the $rst place; but it did not follow that
the act complained of had to be done to such a third party.
39 Mr Carr submitted that that result produced the right answer in
policy terms. If both the claimant and the lay o–cials had been employees of
the union it would unquestionably have been liable for harassment of her by
them which occurred while they were working together in the performance
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of their duties on behalf of the union. Parliament cannot have intended that
the fact that lay o–cials were not employees would produce a di›erent
result. He sought to reinforce that submission by reference to section 57 of
the 2010 Act. This proscribes discrimination, harassment and victimisation
by a ""trade organisation!!, which would include a trade union, against its
members. Most members of a trade union deal primarily not with its fulltime (employed) o–cials but with the lay o–cials of their own branch. If
Mr Segal!s submissions were correct it would mean that if in the course of
such dealings an o–cial discriminated against, or harassed, a member the
union would not be liable. Again, Parliament could not have intended such a
result: the answer was to treat acts done by lay o–cials in the course of the
performance of their roles as done with the union!s authority.
40 As regards Mr Segal!s point based on section 109(4), Mr Carr
submitted that if the denial of the reasonable steps defence to principals was
indeed an anomaly it would not be removed by reducing the scope of
section 109(2) in the way contended for. It might be mitigated, in the sense
that it would arise in fewer cases, but such mitigation would be logically
accidental, and was not relevant to the correct construction of the
subsection.

A

Conclusion
41 I believe that the decision of the Employment Appeal Tribunal was
right. My reasons, which are essentially in line with Mr Carr!s submissions,
are as follows.
42 The starting point is the statement of Elias LJ in Ministry of Defence v
Kemeh [2014] ICR 625, para 11 that the e›ect of what is now section 109(2)
is that ""the principal will be liable wherever the agent discriminates in the
course of carrying out the functions he is authorised to do!!: see para 19
above. That formulation e›ectively equates the circumstances in which a
principal may be liable for the acts of an agent with the ""course of
employment!! test governing the liability of employers for the acts of their
employees. It may well extend the scope of the liability beyond what would
apply at common law2; but there is no reason why Parliament should not
have chosen to e›ect such an extension in discrimination cases. (This
approach is not of course in any way inconsistent with the court!s insistence
that the terms ""agent!! and ""authority!! should be construed in accordance
with ""ordinary legal parlance!!: that point was being made in response to the
argument about whether Ms Ausher was the MoD!s agent at all, not to the
question of whether it would be liable for her acts if she were.)
43 If, therefore, the e›ect of the language of section 109(2) is to render a
principal liable for the acts of his or her agents done in the course of the
performance of their authorised functions, I can see no justi$cation for
limiting that liability in the way proposed by Mr Segal. An agent may stand
in the shoes of the principal in dealing with A, but if while wearing them he
treads on B!s toes I see no good reason why he should not be liable to B just
as much as if it had been A!s toes that were crushed: in both cases the
wrong is done in the course of performing the authorised functions. The
proposition based on Bowstead & Reynolds on Agency that it is inherent in
the principal/agent relationship that the agent be in a position to a›ect the
principal!s legal relationship with third parties is $ne as far as it goes3, but it
misses the point that we are not here considering whether an agency
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relationship exists at all but with liability in tort for acts done in the course of
it. The same goes for the passages which Mr Segal relies on from Kemeh#s
case. The question in that case was indeed whether there was any agency
relationship between Ms Ausher and the MoD, and that is why it was
relevant for Elias LJ to point out that she had no authority to act on its behalf
as regards third parties. But that is not the question here. The Heatons
Transport case [1972] ICR 308 is even less relevant. In truth its only
value is to the claimant, since it con$rms#though in fact this is not
contentious#that the kind of dealings in the context of which the harassment
of the claimant took place were functions which the lay o–cials were
performing on behalf of the union.
44 I agree with Mr Carr that that result makes sense in policy terms.
The distinction on which Mr Segal relies would plainly have no application
in the case of an employee: indeed in very many, if not most, cases where an
employer is liable for an employee!s discriminatory acts by virtue of
section 109(1) the claimant is a fellow employee rather than a ""third party!!.
It would be surprising and unsatisfactory if the position were di›erent where
the discriminator was acting on behalf of the organisation in question but
under some di›erent arrangement: the conduct complained of would still
be being done by the agent in the course of the principal!s business. The
anomalies which would result are particularly obvious in the case of an
organisation where persons who are not employees (even in the extended
sense) perform important functions, as in the case of trade unions.
Mr Carr!s example based on liability under section 57 is apt.
45 As regards Mr Segal!s point based on section 109(4), I acknowledge
that it is an apparent anomaly that the reasonable steps defence is not
available to principals as regards the acts of their agents when it is available
to employers as regards the acts of their employees4. But that anomaly
would be present whichever construction of section 109(2) is preferred; and
I accept Mr Carr!s submission that it cannot be right in principle to adopt
what would otherwise be the wrong construction simply so that the anomaly
would arise in fewer cases.
B. The conduct of the employed o–cials
The current statutory provisions
46 Section 13(1) of the 2010 Act de$nes direct discrimination. It reads:
""A person (A) discriminates against another (B) if, because of a protected
characteristic, A treats B less favourably than A treats or would treat
others.!!
47 The Act does not treat harassment as a form of discrimination but as
conceptually distinct. It is de$ned in section 26. I need only set out
subsection (1), which reads (so far as material) as follows:
""A person (A) harasses another (B) if# (a) A engages in unwanted
conduct related to a relevant protected characteristic, and (b) the conduct
has the purpose or e›ect of# (i) violating B!s dignity, or (ii) creating an
intimidating, hostile, degrading, humiliating or o›ensive environment for
B.!!
One of the protected characteristics is sex: see subsection (5). I will refer to
the consequences speci$ed at (i) and (ii) under (b) as ""the proscribed
consequences!! and to an environment of the kind described at (b)(ii) as a
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""hostile environment!!. The key phrase for the purpose of the issues which
we have to decide is ""related to [sex]!! under (a).
48 I should mention a problem about language. It is natural to describe
harassment under section 26 in a case where the protected characteristic
is sex as ""sexual harassment!!. Both the employment tribunal and the
Employment Appeal Tribunal in this case sometimes use that shorthand and
I will do the same. But in ordinary language ""sexual harassment!! is often
used more speci$cally to refer to conduct of an overtly sexual character. It
should be borne in mind that section 26 may cover other kinds of conduct
which has the purpose or e›ect of producing one of the proscribed
consequences, provided always that it is ""related to sex!!: in the present case
there were elements of both.
49 Discrimination against, and harassment of, employees (and
applicants for employment) are proscribed by sections 39 and 40 of the Act
respectively. I need not set out section 39. Section 40 reads:

A

B

C

""(1) An employer (A) must not, in relation to employment by A, harass
a person (B)# (a) who is an employee of A!s; (b) who has applied to A for
employment.!!
(Despite the ""(1)!!, there are no other subsections: this is a result of the
legislative history explained below.)
50 Section 136 of the 2010 Act contains provisions about the burden of
proof in claims under the 2010 Act. So far as material, it reads:

D

""(1) This section applies to any proceedings relating to a contravention
of this Act.
""(2) If there are facts from which the court could decide, in the absence
of any other explanation, that a person (A) contravened the provision
concerned, the court must hold that the contravention occurred.
""(3) But subsection (2) does not apply if A shows that A did not
contravene the provision.!!

E

Legislative history
51 It is necessary to say something about the legislative history of
sections 13, 26 and 40 of the 2010 Act.

F

Section 13
52 In the various provisions de$ning direct discrimination in the
predecessor legislation the phrase ""on the grounds of!! (or a cognate) was
used, rather than the formulation ""because of!! which appears in the 2010
Act. It is now well established that the change was not intended to make any
substantive di›erence: see, for example, my judgment in Onu v Akwiwu
[2014] ICR 571, para 19.
Section 26
53 In the earliest versions of the discrimination legislation there was no
distinct proscription of harassment. Cases of what we would now regard as
harassment were brought as cases of ordinary direct discrimination. The $t
with the legislative language was awkward, and some di–cult case law was
generated. However, an amended version of the European Union Equal
Treatment Directive 2002/73/EC (OJ 2002 L269, p 15), promulgated in
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2002, required member states to proscribe ""harassment!!, which was de$ned
in the Directive as ""where unwanted conduct related to the sex of a person
occurs with the purpose or e›ect of violating the dignity of a person, and
of creating an intimidating, hostile, degrading, humiliating or o›ensive
environment!! (my emphasis).
54 That requirement was sought to be implemented in 2005 by
secondary legislation [regulation 5 of the Employment Equality (Sex
Discrimination) Regulations 2005 (SI 2005/2467)] which inserted an express
prohibition on harassment#section 4A#into the Sex Discrimination Act
1975. (Similar amendments were made to the legislation relating to other
protected characteristics.) Section 4A essentially tracked the Directive, save
that it used the formulation ""on the ground of her sex!!#that is, the same
language as in the de$nition of direct discrimination#rather than ""related to
sex!!.
55 The Equal Opportunities Commission believed that the amendment
legislation failed in that respect#and in several others#to conform to the
requirements of the Directive. It brought judicial review proceedings. In
R (Equal Opportunities Commission) v Secretary of State for Trade and
Industry [2007] ICR 1234 (""the EOC case!!) Burton J upheld the
Commission!s challenge. We are only concerned with two of the grounds of
challenge, which I take in turn.
56 First, the Commission argued, and Burton J accepted, that the
Directive!s formulation of ""related to . . . sex!! proscribed not only
harassment which was ""caused by!! the claimant!s sex but also harassment
which was ""associated with!! it: see paras 6—28 of his judgment. Burton J
illustrated the distinction between the two types of case, at paras 10—11, by
accepting three examples taken from the case law by counsel for the
Commission (Ms Dinah Rose QC), namely:
! Where an RAF NCO had used o›ensive and obscene language in front
of a group of male and female sta› but which was peculiarly o›ensive
to the women: Brum$tt v Ministry of Defence [2005] IRLR 4;
! Where the claimant had been unfairly treated by a manager who was
jealous of her sexual relationship with a colleague: B v A [2007] IRLR
576;
! Where a manager ""barged into!! a female toilet but would equally have
barged into a male toilet (adapted from Kettle Produce Ltd v Ward
(unreported) 8 November 2006).
Those were all cases where the harassment would be ""associated!! with
the complainant!s sex but not ""caused by!! it, in the sense of it forming any
part of the actor!s motivation. The Commission contended that that type of
case was not caught by the formulation in section 4A ""on the grounds of
sex!!. Counsel for the Secretary of State (Mr David Pannick QC) argued that
it was, if necessary applying a Marleasing approach to construction
[Marleasing SA v La Comercial Internacional de Alimentaci%n SA (Case
C-106/89) [1990] ECR I-4135]. Burton J was doubtful about whether that
was so, but he held that in any event it was important that the legislation was
drafted in a way that put the matter beyond doubt: see paras 59—63. In the
summary of the relevant part of his decision at para 63(i) he required
section 4A to be ""recast so as to eliminate the issue of causation!!.
57 Secondly, the Commission contended that the Directive required
member states to provide for employers to be liable in cases where they
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failed to take reasonable steps to protect employees against harassment by
third parties#labelled as ""third party liability!!5. However, in her oral
submissions Ms Rose retreated from that position. She is recorded by
Burton J at para 40 as acknowledging:
""there is nothing explicit, or even arguably implicit, in any of the
articles requiring a member state to impose vicarious liability on an
employer, or indeed liability for negligent failure to take steps, such as
were expressly found by the House of Lords in Pearce . . . not to exist in
the present discrimination legislation.!!
(The reference to Pearce v Governing Body of May$eld Secondary School
[2003] ICR 937 is to the decision of the House of Lords which I consider at
para 88 below.) Her submissions proceeded on the basis that, even if there
was no such requirement in the Directive, the Secretary of State himself had
accepted that in some circumstances third party liability might be
appropriate#see paras 36 and 37 of the judgment. Her argument was that
the language of ""on the grounds that!! precluded such an outcome, but that
the problem could be resolved by ""adopting an associative rather than
causative approach!! which she was already contending for on other
grounds. As I read his judgment, Burton J accepted that that was so, and
the e›ect of his decision to require the adoption of ""associative!! language
gave Ms Rose what she was asking for. But that was not in itself the reason
for adopting that construction, and in para 63, where he gives his $nal
decision, he does not expressly refer to the third party liability point: see
p 1258B.
58 In response to the decision in the EOC case the Secretary of State,
exercising his powers under the European Communities Act 1972, made
the Sex Discrimination (Amendment of Legislation) Regulations 2008
(SI 2008/963), which took e›ect from 6 April 2008. So far as relevant for
present purposes, the Regulations did two things. (1) They amended the
de$nition of harassment in section 4A of the 1975 Act so as to substitute the
""related to!! formulation used in the Directive. That formulation was then,
as we have seen, carried over into the 2010 Act. (2) They inserted into
section 6 of the 1975 Act, which proscribed discrimination and harassment
in employment, a new subsection (2B) dealing with third party liability. This
was in substantially the same terms as section 40(2)—(4) of the 2010 Act,
which I set out at para 59 below.
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Section 40
59 As originally enacted, section 40 had three further subsections, as
follows:

G

""(2) The circumstances in which A is to be treated as harassing B under
subsection (1) include those where# (a) a third party harasses B in the
course of B!s employment, and (b) A failed to take such steps as would
have been reasonably practicable to prevent the third party from doing
so.
""(3) Subsection (2) does not apply unless A knows that B has been
harassed in the course of B!s employment on at least two other occasions
by a third party; and it does not matter whether the third party is the same
or a di›erent person on each occasion.
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""(4) A third party is a person other than# (a) A, or (b) an employee of
A!s.!!
As will be seen, those subsections were designed to impose liability on
employers who had failed to take reasonable steps to prevent their employees
being harassed by third parties.
60 However by section 65 of the Enterprise and Regulatory Reform Act
2013 subsections (2)—(4) were repealed, and there is now no explicit liability
on an employer for failing to prevent third party harassment.
The employment tribunal#s reasoning
Findings of fact
61 Although in this part of the appeal we are concerned with the
conduct of the employed o–cials, the starting point must be the conduct of
the lay o–cials with which they were found to have dealt inadequately and
which was found to have contributed to the eventual decision to transfer the
claimant. It is unnecessary to give details of the conduct itself, but it is
important to note that it included an incident in which Mr Coxhill made an
explicitly sexual ""joke!! about her#the so-called ""dropped pen incident!!#
and referred to ""the time of the month!!; and that Mr Saini was found to have
used derogatory gender-speci$c language about her such as ""the
headmistress!! or ""that woman!!. The tribunal found at para 13.31 of the
reasons that ""Mr Saini!s treatment of the claimant was in%uenced by
discriminatory motives!!.
62 The way that the employed o–cials dealt with the claimant!s
complaints of how she was treated by Mr Saini and Mr Coxhill is the subject
of detailed $ndings in para 13 of the reasons. I need not set them out: all that
matters for this appeal is that they were found, as I have said, to have acted
insu–ciently $rmly or decisively. But I should note that it was found that the
employed o–cials believed that the claimant!s complaints were justi$ed and
were aware that they included an element of ""sexual harassment!!. There are
no explicit $ndings about the reason for their inaction.
63 Mr Kavanagh!s decision to transfer the claimant from Heathrow is
dealt with at para 14 of the reasons. Again, I need not set out the details.
But at para 14.15 the tribunal made $ndings as to the reasons for that
decision. The sub-paragraph starts:
""Mr Kavanagh had mixed reasons for his decision to move the
claimant. It was to remove her from the bullying and harassment. That
included an element of harassment related to sex carried out by the
elected o–cials, Mr Saini and Mr Coxhill, as well as more generic
bullying.!!
It then says that his decision was ""triggered!! by the emergence of a DVD of a
television interview which the claimant had given many years previously in
which she appeared to be critical of industrial action being taken by
some members, and which was thus potentially embarrassing. However, it
continues:
""Other matters were of greater concern. He was aware, of course, of
the sexual harassment carried out by Mr Coxhill. He was also aware that
the claimant had stated that the reasons for Mr Saini!s treatment of her
were because she was a woman. He must have understood that the
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environment she was working in was hostile and intimidating. Those
factors played a material part in his decision to transfer the claimant. It
was therefore tainted by discrimination.!!

A

64 At para 14.16 the tribunal goes on to say#e›ectively by way of
anticipation of its dispositive reasoning:
""We say here for completeness and will con$rm in our conclusions that
the decision to transfer the claimant itself amounted to unwanted conduct
that was related to sex (because of the background of harassment related
to sex) and had the e›ect of violating her dignity and of creating a hostile
and intimidating environment. Although Mr Kavanagh was not guilty of
any discriminatory motive, it cannot be said that the decision to transfer
which was made, against the wishes of the employee, part of which was
because of sexual harassment, was itself free of any discrimination. The
decision to transfer the claimant was tainted by discrimination. It was
also unwanted conduct related to sex which had the e›ect of violating her
dignity.!!

B

C

Directions as to the law
65 The employment tribunal discussed in general terms the e›ect of the
relevant statutory provisions at paras 17—21 of the reasons. Although the
discussion is careful it does not shed any real light on the tribunal!s reasoning
on the disputed issues, and I do not believe that I need set it out.

D

The dispositive reasoning
66 I start with the tribunal!s reasoning on the discrimination claim,
which appears at paras 100—104 of the reasons. At para 101 it con$rmed, in
accordance with its previous $ndings, that the purely factual elements of the
conduct alleged against both the lay and the employed o–cials were made
out. At para 102 it found that the lay o–cials! conduct was ""because she
was a woman!!: it referred to both the dropped pen incident and the use of
gender-speci$c language. As regards the employed o–cials it said:

E

F

""The failures by the union to protect her, take appropriate steps in
investigating and disciplining those responsible and the decision to
transfer her without her consent arose from those di–culties she faced
because she is a woman. The burden therefore shifts to the union to
explain.!!
At para 104 the tribunal goes on to $nd that the union had not discharged
that burden: the details of the reasoning relate to a speci$c point on which
the union had sought to rely and I need not explain it here. That two-stage
approach of course re%ects the structure of the burden of proof provisions.
67 I turn to the harassment claim. At para 106 the tribunal held that the
conduct which it had found on the part of both the lay and the employed
o–cials was ""unwanted!!, and at para 107 that it had the e›ect of creating a
hostile environment for the claimant. There is no issue about those $ndings
and I need not set them out. Paragraphs 108—109 deal with the issue
whether that unwanted conduct was, in accordance with section 26(1)(a),
""related to!! the claimant!s sex. They read:

G

H
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""108. Issue 13: "Are there facts from which the tribunal could properly
decide that any such conduct that is established was related to the
claimant!s sex?!, taken together with issue 14: "If so has the union shown
that it was not so related?! It must be clear from what we have said that
the conduct was related to sex. We $nd this to be so not only for the more
obvious dropped pen incident but also for Mr Saini!s treatment of the
claimant. The union has not shown that it was not related to her sex.
""109. Although we accept that the conduct of those investigating
matters and taking other decisions a›ecting the claimant is less obviously
related to sex, we have found that it is so related. The claimant!s
complaints were clear and unambiguous and the union!s failure to act
appropriately with respect to those matters must therefore also be related
to sex. The $nal decision to transfer the claimant, who was a victim of
bullying and harassment which included an element of sex discrimination,
was related to sex. If we are wrong about this, as we say above, we $nd it
was an act of sex discrimination rather than conduct which amounts to
harassment.!!
The reasoning in para 109 is succinct, but I understand the phrase ""we have
found!! to be intended to refer back to the earlier passages which I have set
out or summarised.
68 As already noted, the tribunal concluded the reasons with a
summary of what it had decided and why. Most of it#as indeed one
would expect#does not add to the more detailed preceding reasoning. But
Mr Carr drew our attention to para 138, which is directed to the question
whether the claimant!s constructive dismissal could itself be held to be an act
of sex discrimination. In the course of that paragraph the tribunal said:
""It cannot be said that the decision to transfer and the consequent
resignation was "in no way! tainted by unlawful discrimination. It cannot
be said that the protected characteristic in question, that of sex, did not
in%uence Mr Kavanagh when he decided to transfer the claimant, as he
was under no illusion that there had been sexual harassment of the
claimant.!!
69 I need to identify the reasoning in those paragraphs with some care.
The tribunal!s reason for $nding that the employed o–cials acted as they did
""because of!! the claimant!s sex was that their inaction, and Mr Kavanagh!s
decision to transfer her, ""arose from those di–culties she faced because she
is a woman.!! It is for that reason that it was ""tainted by discrimination!! (a
phrase also used in para 14.16). It did not base its conclusion on any $nding
that they were themselves (consciously or sub-consciously) motivated in
their inaction, or (in the case of Mr Kavanagh) in the decision to transfer the
claimant, by the fact that she was a woman or that her complaint was a
complaint about sexual harassment. Likewise, it is clear from the central
two sentences of para 109 that the $nding that their conduct was ""related
to!! the claimant!s sex for the purpose of the harassment claim was based on
the nature of her complaints against the lay o–cials. I will repeat them for
ease of reference:
""The claimant!s complaints were clear and unambiguous and the
union!s failure to act appropriately with respect to those matters must
therefore also be related to sex. The $nal decision to transfer the
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claimant, who was a victim of bullying and harassment which included an
element of sex discrimination, was related to sex.!!
The ""therefore!! which I have italicised is explicit. It is also clear that the
same reasoning is implicit in the second sentence; but in any event
para 14.16 explicitly acquits Mr Kavanagh of any ""discriminatory motive!!
but says that the transfer is nevertheless ""unwanted conduct that was related
to sex (because of the background of harassment related to sex)!! (emphasis
added). The same approach can be seen, though not quite so clearly
articulated, in para 138.
70 I should say, without at this stage expressing any view on the
substance of the issues, that the phrase ""tainted by discrimination!! is
dangerous. If it is only a shorthand intended to paraphrase the statutory
language, well and good; and I am aware that it is sometimes so used in the
case law. But there is always a risk that such metaphorical paraphrases can
distract attention from the statutory language, and the key authorities in
which that language is expounded.
The reasoning of the Employment Appeal Tribunal
71 The appeal tribunal, as I have said, held that the employment
tribunal had misdirected itself as to the necessary ingredients of liability for
harassment under sections 26 and 40. It came to the same conclusion
about the employment tribunal!s fallback $nding of liability for direct
discrimination under sections 13 and 39. Its reasoning is to be found at
[2017] ICR 121, paras 81—105. I can summarise it as follows.
Discrimination
72 The appeal tribunal starts with liability for direct discrimination. It
refers at para 83 to the well-known authorities which establish that, in a case
where the act complained of is not inherently discriminatory, liability will
depend on whether the protected characteristic formed part of the ""mental
processes!! or ""motivation!! (which in this context is not the same as
""motive!!) of the putative discriminator, that being ""the reason why!! they
did it. It refers speci$cally to the speech of Lord Nicholls of Birkenhead in
Nagarajan v London Regional Transport [1999] ICR 877, 884; [2000] 1 AC
501, 511, and to my own judgment in the Employment Appeal Tribunal in
Amnesty International v Ahmed [2009] ICR 1450, para 34. It also, at
paras 86—87, refers to the decision of this court in Reynolds v CLFIS
(UK) Ltd [2015] ICR 1010, which points out that the scheme of the 2010
Act is that wherever an employer is liable for discrimination the employee
who did the actual act complained of will be individually liable as well.
73 Mr Segal had argued that those authorities showed that the
approach taken by the employment tribunal, as I have analysed it at para 69
above, was wrong in law. At para 88 the appeal tribunal accepted that
submission. It said:
""In order to decide whether the treatment of the claimant by the paid
o–cers was less favourable treatment on the grounds of sex the
employment tribunal was required in each case to focus upon their mental
processes. It was not correct to say that their decisions were because of
sex simply on the ground that they were "tainted! by the conduct of
Mr Coxhill and Mr Saini. This seems to have been a key part of the

A

B

C

D

E

F

G

H

' 2019 The Incorporated Council of Law Reporting for England and Wales

AB 1514

51

[2019] ICR
A

Unite the Union v Nailard (CA)
Underhill LJ

reasoning of the employment tribunal: see especially paras 14.15, 14.16
and 102.!!
74 It proceeded at para 89 to consider whether its conclusion required
that the case should be remitted to the employment tribunal. It held that it
did. It said:

B

C

""If the employment tribunal meant, in para 42 and elsewhere in its
reasons, to $nd that the paid o–cers, in the failures to act or the decision
to transfer, were not themselves in%uenced by the protected characteristic
of sex, that would seem to indicate that the union discharged any burden
of proof on the reason why question. But we are not sure whether this is
what the tribunal meant. There is, as we have seen, a di›erence between
motive and "reason why!; and it is possible that the tribunal used the word
only on the question of motive. The question of direct discrimination will
therefore have to be remitted.!!
(The reference to para 42 of the reasons seems to be a slip, and I have not
identi$ed the particular passage which the appeal tribunal had in mind. But
that does not a›ect the reasoning.)

D

E

F

G

H

Harassment
75 The appeal tribunal then turned to the question of harassment. It
made two points by way of preliminary:
(1) At para 91 it noted that the e›ect of the employment tribunal!s
reasoning was to impose a liability on an employer for failing to prevent
harassment not only by its own employees or agents but also by third parties:
even if the lay o–cials, being agents of the union and part of its structure,
might not naturally be described as ""third parties!!, the employment
tribunal!s reasoning was not speci$c to people in their position. This played
an important part in its subsequent reasoning.
(2) At para 92 it said that the analysis in Reynolds referred to above must
apply to harassment as much as to discrimination. Thus, if a claim lay
against the union for failing to prevent the claimant!s harassment by the lay
o–cials it would in principle lie against the individuals responsible for that
inaction#even though she had not in fact chosen in this case to proceed
against the employed o–cials. This too was important to its subsequent
reasoning.
76 At paras 93—94 it considered Conteh v Parking Partners Ltd [2011]
ICR 341. In that case the respondent worked as a contractor for another
company. The claimant was one of its employees who had been subjected to
racial abuse by an employee of the client. She brought proceedings against
the respondent for direct discrimination and harassment on the basis that it
had failed to take e›ective action to deal with the problem. Langsta› J
(President) in the Employment Appeal Tribunal held that inaction of that
kind could, depending on the facts, be found to have created a hostile
environment within the meaning of section 3A of the Race Relations Act
1976 (which corresponded to section 4A of the 1975 Act). However the
section required that the conduct complained of be ""on grounds of!! race.
There was no $nding in the employment tribunal that the employee!s race
was the ground for the employer!s inaction. Langsta› J held that that was
fatal to her claim. He said:
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""30. The "unwanted conduct! . . . can (but not necessarily will) include
inaction: but that conduct has to be taken on the grounds of race or ethnic
or national origins if it is to create the hostile environment and thereby
come within the heading of harassment. Thus, if inaction occurs because,
for instance, the relevant person in the employment of the employer is ill,
or for instance because the o–ce is so completely ine–cient as to fail to
deal with something, or for various other reasons which can easily be
imagined which have nothing to do in themselves with race or ethnic or
national origin, then the inaction, however regrettable it may be, is not on
the grounds of race or ethnic or national origin.
""31. [The claimant!s] argument, as it seems to us, places too much
weight upon the nature of the conduct of the third parties. Assuming that
third party conduct is to be taken as inherently racist, which must depend
on the particular facts of any particular situation, does that mean that a
failure to deal with it is itself inherently racist and therefore must be taken
to have been itself on the grounds of race? The question nearly answers
itself despite [counsel!s] persistent submissions, but in any event she too
drew back from the conclusion which would inevitably follow from her
argument that if, for instance in this case, [the manager] had had a
heart attack which hospitalised him immediately after having had the
complaint from the claimant, and that that had been in truth the reason
for his not dealing with the complaint, none the less he would have to be
condemned and his employer with him as having acted in a racially
discriminatory manner by subjecting the claimant to racial harassment.
That would be too far, but she acknowledged it was the result of her
primary submission. It demonstrates to us that that submission was in
error.!!
It will be noted that Langsta› J in that passage regarded it as unacceptable
that a manager should be individually liable for discrimination simply
because some omission on his part#whether or not culpable#had led to an
employee being subjected to harassment by someone else.
77 At paras 96—99 the appeal tribunal considered the e›ect of the
replacement, following the decision in the EOC case [2007] ICR 1234, of the
phrase ""on the ground of!! by ""related to!!. It referred to the examples given
by Burton J of the di›erence between a ""causative!! and an ""associative!! link
(see para 56 above). It then said [2017] ICR 121, para 98:
""We have no doubt that the re-cast de$nition of harassment was
intended to encompass cases such as these. We note, however, that these
are all cases where the association is between the conduct of the alleged
perpetrator and the protected characteristic. They are cases where it is
just to impose liability on the perpetrator.!!
It referred at para 99 to the Commission!s complaints in the EOC case about
""third party liability!!; but it described the arguments on the point as
""tentative!! and said that Burton J had reached no de$nite conclusion. It also
referred to the decision of the Employment Appeal Tribunal in She–eld City
Council v Norouzi [2011] IRLR 897, which had proceeded on the basis that
the e›ect of the EOC decision was that the Directive did indeed require the
proscription of third party liability and could be enforced directly against a
public sector employer; but it pointed out that that had been conceded by the
employer. (It is convenient to say at this stage that the appeal tribunal was
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right to make that point: see para 7 of my judgment in Norouzi, where we
recorded some unease about the concession.)
78 The appeal tribunal!s ultimate decision and reasoning appear in
paras 100—104, which I should reproduce in full:
""100. In our judgment section 26 requires the employment tribunal to
focus upon the conduct of the individual or individuals concerned and ask
whether their conduct is associated with the protected characteristic#for
example, sex as in this case. It is not enough that an individual has failed
to deal with sexual harassment by a third party unless there is something
about his own conduct which is related to sex. We reach this conclusion
for the following principal reasons.
""101. Firstly, this approach seems to us to accord with the natural
meaning of the words in the European and domestic legislation. The $rst
task is to identify the conduct (in which, as in Conteh v Parking Partners
Ltd [2011] ICR 341, we would include a settled course of inaction); the
next to ask whether that conduct is related to the protected characteristic.
It is not su–cient to ask whether some other, prior, conduct by someone
else is related to the protected characteristic.
""102. Secondly, this approach caters for the kind of case which
Langsta› J identi$ed in paras 31 and 32 of Conteh. If inaction is due to
illness or incompetence or some real non-discriminatory constraint upon
action one would not naturally say that it was "related to sex!; but if
inaction or a cold shoulder is really indicative of silently taking sides with
the perpetrator#even without encouraging the perpetrator#one might
well say that it was related to sex. The focus will be on the person against
whom the allegation of harassment is made and his conduct or inaction; it
will only be if his conduct is related to sex that he will be liable under
section 26. So long as the tribunal focuses upon the conduct of the alleged
perpetrator himself it will be a matter of fact whether the conduct is
related to the protected characteristic.
""103. Thirdly, there is, as far as we can see, no other mechanism in any
Directive, or in United Kingdom domestic law (other than the provisions
now repealed in section 40) for distinguishing those cases where liability
ought to be imposed in relation to third party harassment and those
where it ought not to be. In the EOC case and in Norouzi there was
discussion of steps or practices which an employer might be required to
undertake in order to prevent or mitigate the e›ect of third party
harassment; but there is no basis#no legal test#for such measures to be
found in the primary instruments of legislation.
""104. In our judgment the tribunal did not apply the correct approach.
The error is at its clearest in para 4.16 where the tribunal says that the
decision to transfer the claimant was related to sex "because of the
background of harassment related to sex!. This does not follow: as we
have seen, it will depend on an assessment of the conduct of Mr Kavanagh
rather than that of the perpetrators. Similarly in para 109 the tribunal
thought that because the complaints were plainly related to sex the
inaction of the decision-makers must also be related to sex. Again this
does not follow.!! (Original emphasis.)
79 In short, the appeal tribunal allowed the appeal as regards the $nding
of harassment based on the conduct of the employed o–cials because the
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employment tribunal!s $nding that their conduct, as opposed to the
lay o–cials!, was ""related to!! the claimant!s sex was based on a
misunderstanding of the nature of the exercise required by the statute. The
necessary relationship between the conduct complained of and the claimant!s
gender was not created simply by the fact that the complaints with which they
failed to deal were complaints about sexual harassment#or, in the case of
Mr Kavanagh, that part of the situation that led him to decide to transfer the
claimant was caused by such harassment.
80 That reasoning is not identical to the appeal tribunal!s reasoning as
regards discrimination, because of the di›erence in the statutory language,
but it depends on the same basic point, namely that it was necessary to focus
on the conduct of the employed o–cials, who are the actual actors (or#to
coin a word#inactors), and not on the nature of the complaints with which
they were dealing.
81 At para 105 the appeal tribunal held that this aspect too would have
to be remitted to the tribunal because the answer to the issue as it should
have been understood was not clear from its reasoning. It said:
""There was a lengthy period of inaction following the claimant!s
complaints about sexual harassment. The decision to transfer the claimant
was made in the knowledge of the conduct aimed at her and without
addressing it. The employment tribunal!s $nding about the motives of the
paid o–cers may point in their favour but it does not directly address the
statutory question in the way we have indicated.!!
Third party liability
82 As will have appeared, the Employment Appeal Tribunal regarded
the present case as engaging the law about third party liability. It will be
convenient to deal with this $rst before turning directly to the claimant!s
challenge to the appeal tribunal!s reasoning, although my analysis will
to some extent answer that challenge. It is necessary for clarity to deal
separately with the position under sections 13 and 26.
Direct discrimination (section 13)
83 The starting point must be the requirement of section 13 of the
Equality Act 2010 that an act of direct discrimination be ""because of!! the
proscribed factor. The guidance as to the e›ect of this requirement mostly
concerns the previous language of ""on the ground of!! (or its cognates); but,
as I have said, it is settled law that the substitution of ""because of!! in the
2010 Act was not intended to e›ect any substantive change. At the most
general level, it can obviously be said that the question posed by the
statutory language is whether the act complained of was ""caused by!! the
protected characteristic. However that is too general to be helpful, and in
fact in Chief Constable of the West Yorkshire Police v Khan [2001] ICR
1065, Lord Nicholls observed that ""causation is a slippery word!! and
cautioned against its use in this context: see para 29. Courts have often
preferred to ask what was ""the reason why!! the act was done; but that
involves the same ambiguities.
84 The Employment Appeal Tribunal, as we have seen, sought
guidance from my judgment in Amnesty International v Ahmed [2009] ICR
1450, where I made the point that there was more than one way in
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which the ground, or reason, for an act might be discriminatory. I said, at
paras 33—34:
""33. In some cases the ground, or the reason, for the treatment
complained of is inherent in the act itself. If an owner of premises puts up
a sign saying "no blacks admitted!, race is, necessarily, the ground on
which (or the reason why) a black person is excluded. James v Eastleigh
Borough Council [1990] ICR 554 is a case of this kind. There is a
super$cial complication, in that the rule which was claimed to be
unlawful#namely that pensioners were entitled to free entry to the
council!s swimming-pools#was not explicitly discriminatory. But it
nevertheless necessarily discriminated against men because men and
women had di›erent pensionable ages: the rule could entirely accurately
have been stated as "free entry for women at 60 and men at 65!. The
council was therefore applying a criterion which was of its nature
discriminatory: it was, as Lord Go› put it, at p 574F, "gender based!. In
cases of this kind what was going on inside the head of the putative
discriminator#whether described as his intention, his motive, his reason
or his purpose#will be irrelevant. The "ground! of his action being
inherent in the act itself, no further inquiry is needed. It follows that, as
the majority in James v Eastleigh Borough Council decided, a respondent
who has treated a claimant less favourably on the grounds of his or her
sex or race cannot escape liability because he had a benign motive.
""34. But that is not the only kind of case. In other cases#of which the
Nagarajan case is an example#the act complained of is not in itself
discriminatory but is rendered so by a discriminatory motivation, i e by
the "mental processes! (whether conscious or unconscious) which led the
putative discriminator to do the act. Establishing what those processes
were is not always an easy inquiry, but tribunals are trusted to be able
to draw appropriate inferences from the conduct of the putative
discriminator and the surrounding circumstances (with the assistance
where necessary of the burden of proof provisions) . . .!!
85 I have set that reasoning out in full because of the appeal tribunal!s
reliance on it. It is not of course binding on us. However, I believe it to be to
the same e›ect as the approach of the majority in the decision of the Supreme
Court in R (E) v Governing Body of JFS (United Synagogue intervening)
[2010] 2 AC 728#see in particular paras 62—64 of the judgment of Baroness
Hale of Richmond JSC. That is unsurprising because both I and the Supreme
Court based ourselves on the reasoning in James v Eastleigh Borough
Council [1990] ICR 554; [1990] 2 AC 751 and Nagarajan v London
Regional Transport [1999] ICR 877. In any event neither party before us
sought to argue that Amnesty International v Ahmed mis-stated the law.
86 I turn to how those principles are applied in the case of acts of
discrimination or (more usually) harassment by a third party.
87 In Burton v De Vere Hotels Ltd [1997] ICR 1 two black waitresses,
clearing tables in the banqueting hall of a hotel, were the butt of racist and
sexist jibes made by a guest speaker entertaining the assembled all-male
company at a private dinner party. Although the label ""harassment!! was
used, the legislation at that time did not, as I have said, proscribe harassment
as such; but the speaker!s conduct was held to constitute direct
discrimination. The industrial tribunal held that the respondent was not
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liable under the Race Relations Act 1976 for the conduct of the entertainer
or the guests. An appeal was allowed by the Employment Appeal Tribunal,
which held that an employer subjected an employee to an unlawful
detriment under the 1976 Act if it permitted racial harassment to occur in
circumstances in which it could control whether the harassment happened
or not.
88 Burton v De Vere Hotels Ltd was disapproved by the House of Lords
in Pearce v Governing Body of May$eld Secondary School, which was
reported together with Macdonald v Ministry of Defence [2003] ICR 937.
The case concerned the liability of a school for the harassment of a lesbian
teacher by pupils, which (again) was said to constitute direct discrimination
on the grounds of sex. The claim was held to fail on the basis that the
conduct of the pupils did not constitute unlawful harassment in any event;
but Lord Nicholls, with whose speech the other members of the House
agreed, held that, even if it had, the school could not be held liable for it. He
said, at para 29:
""Viewed in the broadest terms, the Burton decision has much to
commend it. There is, surely, everything to be said in favour of a
conclusion which requires employers to take reasonable steps to protect
employees from racial or sexual abuse by third parties. But is a failure to
do so "discrimination! by the employer? Where the Burton decision is,
indeed, vulnerable is that it treats an employer!s inadvertent failure to
take such steps as discrimination even though the failure had nothing to
do with the sex or race of the employees. In this crucially important
respect the decision gives insu–cient heed to the statutory discrimination
provisions. An essential element of "direct! sex discrimination by an
employer is that, on the grounds of sex, the employer treats the employee
less favourably than he treats or would treat an employee of the opposite
sex. Similarly with "direct! racial discrimination: the "less favourable
treatment! comparison is an essential ingredient of the statutory wrong:
see section 1(1)(a) of the Race Relations Act 1976. Unless the employer!s
conduct satis$es this "less favourable treatment! test, the employer is not
guilty of direct sex or racial discrimination. In making this comparison
acts of persons for whose conduct an employer is vicariously responsible
are to be attributed to the employer. It is otherwise in respect of acts of
third parties for whose conduct the employer is not vicariously liable.!!
He observed at para 31 that ""the harassment in the Burton case was
committed by third parties for whose conduct the employer was not
vicariously responsible!!. In those circumstances discrimination within the
meaning of the Act could not be established.
89 The essence of that ratio is that in such a case the protected
characteristic has to be the ""ground of!!#or reason for#the employer!s
failure to protect the employee against the harassment by the third party,
and that that is not established by showing simply that what he failed to
protect the employee against was unlawful discrimination: the focus is on
the grounds for the employer#s action, not the third party!s. That ratio does
not of course preclude the employee from showing that on the facts of a
particular case (and with the bene$t of section 136 of the 2010 Act if
necessary) a protected characteristic did form part of the mental processes
that caused the employer!s failure#if, for example (to take a crude case) the
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putative discriminator had said in terms ""I won!t intervene because the
complainant is black!!, or (more sophisticatedly) if he or she could be shown
to have reacted di›erently to complaints of third party sexual harassment
brought by white victims than by black victims. But that is the only route by
which the employer can be liable.
90 The ratio in the Pearce case must apply to any provision using the
terminology of ""on the grounds of!!. Thus it will have applied to the 2005
legislation which $rst outlawed harassment eo nomine, which used that
terminology: I thus regard Conteh v Parking Partners Ltd [2011] ICR 341,
which was relied on by the appeal tribunal, as correctly decided6. It will also
continue to apply to section 13 of the 2010 Act. I turn to consider whether
the position is any di›erent under section 26.
Harassment
91 Given my conclusion in the foregoing paragraphs about the e›ect of
the phrase ""on the ground of!!, the question is what, if any, change was
e›ected by the substitution of the language of ""related to!!.
92 As to that, it is clear that, as the appeal tribunal held, the change was
made in response to the decision in the EOC case [2007] ICR 1234. It must
at least have been the intention both of the Secretary of State in 2008 and of
Parliament in 2010 to ensure that the legislation applied in cases where
Burton J had held that the current language did not (or arguably did not)
re%ect the requirements of the 2002 Equal Treatment Directive. It follows
that the change must have been intended to ensure that the statutory
de$nition covered cases where the acts complained of were ""associated
with!! the proscribed factor as well as those where they were ""caused by!! it,
as illustrated by the examples that he gave (see para 56 above).
93 I should like to make two points in passing before proceeding further:
(1) I am inclined to doubt whether the change which Burton J required
was indeed strictly necessary. It seems to me that his distinction between an
""associative!! and a ""causative!! relationship may not be essentially di›erent
from that expounded in Amnesty International v Ahmed [2009] ICR 1450
(which had not been so clearly articulated at the time of the EOC case). In,
for example, a case of the Brum$tt type (see the $rst bullet in para 56), where
a speaker uses overtly sexist language, the link with the protected
characteristic is in the words themselves and does not depend on his
motivation7. However, it does not ultimately matter whether I am right
about this, since the importance of the EOC case for our purposes lies in the
light it sheds on the statutory intention behind the use of the ""related to!!
formulation in the 2010 Act.
(2) Although I have used Burton J!s terminology of ""associative!! and
""causative!! because of the centrality of the EOC case to the argument, I am
not sure that it best describes the distinction he had in mind. It seems to
proceed on the basis that a proscribed factor can only ""cause!! an act of
discrimination where it a›ects the mental processes of the putative
discriminator. But in at least one sense any ground of discrimination is
""causative!!, whichever of the two ""Amnesty types!! it belongs to. Perhaps
this only illustrates the wisdom of Lord Nicholls!s caution about the use of
the language of causation: see para 83 above.
94 The question then is whether the change in the language of
section 4A of the 1975 Act was intended to go further than the kinds of case
' 2019 The Incorporated Council of Law Reporting for England and Wales

AB 1521

58

Unite the Union v Nailard (CA)
Underhill LJ

[2019] ICR

identi$ed in Burton J!s examples and to change the position about liability
for third party harassment as established by the House of Lords in Pearce v
Governing Body of May$eld Secondary School [2003] ICR 937. Mr Carr
contended that it was. He relied on the consideration of third party liability
in the EOC case and submitted that the Secretary of State in proceeding to
amend the 1975 Act so as to adopt the language of ""related to!!, and then
Parliament in adopting it generally in 2010, must have been taken to have
accepted Ms Rose!s argument, accepted by Burton J, that that language
would open the door to third party liability.
95 I do not accept that submission. My reasons are as follows.
96 First, the Commission did not in the EOC case persist in its
contention that the Directive imposed a requirement to make provision for
third party liability, and Burton J proceeded on the basis that it did not: see
para 57 above. Ms Rose!s eventual case was based only on the fact that the
Government itself appeared to agree with the Commission in regarding it as
desirable that third party liability should be available. But that could not
support the argument that there was an obligation to change the statutory
language: if it was simply a matter of government policy, it was a matter for
the Government and not the court to decide what should be done to
implement it. The fact that the introduction of the ""related to!! formula
would#as Ms Rose submitted and Burton J appeared to accept#open the
door to third party liability was, as a matter of analysis, a desirable byproduct of the change and not a reason why it was required.
97 Secondly, it is in my view highly signi$cant that when the
Government did in fact introduce provision for third party liability in 2008,
and when Parliament continued it in 2010, it was done explicitly, $rst by the
new section 6(2B) and then by subsections (2)—(4) of section 40 of the 2010
Act: see paras 58(2) and 59 above. That is hard to reconcile with third party
liability being provided for separately as a result of the language of ""related
to!! in ($rst) the amended section 4A of the 1975 Act and (then) section 26 of
the 2010 Act.
98 Thirdly, even if we ignore the context considered above, I do not
believe#here respectfully parting company with what appears to have been
Burton J!s view in the EOC case#that the mere use of the formula ""related
to!! is su–cient to convey an intention that employers who are themselves
innocent of any discriminatory motivation should be liable for the
discriminatory acts of third parties, even if they could have prevented them.
In my view the ""associative!! e›ect of the phrase ""related to!! is more
naturally applied only to the case where the discriminatory conduct is the
employer!s own, as it was in each of Burton J!s examples. There are clearly
good policy arguments for imposing liability in such a case, but negligent
failure to prevent another!s discriminatory acts is a very di›erent kind of
animal from liability for one!s own: it requires careful de$nition, and
I would expect it to be covered by explicit provision. I would also be uneasy
about a situation where such liability was incurred not only by the employer
but also by any individual employee who might be implicated in the failure
to a›ord adequate protection. These are essentially the points made by the
Employment Appeal Tribunal at paras 100—103 of its judgment (and also at
para 92), with which I respectfully agree.
99 It follows from the foregoing that the repeal in 2013 of subsections
(2)—(4) of section 40 means that the 2010 Act, for better or for worse, no
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longer contains any provision making employers liable for failing to protect
employees against third party harassment as such, though they may of
course remain liable if the proscribed factor forms part of the motivation for
their inaction: in substance the position remains as analysed in Conteh v
Parking Partners Ltd [2011] ICR 341.
100 Mr Carr disputed that conclusion. He submitted that the repeal
of subsections (2)—(4) was a red herring. In his post-hearing submissions
he referred us to an article by Dr James Hand of the University of
Portsmouth in (2013) 42 Industrial Law Journal 75, which argued that the
subsections were super%uous and that third party liability could be
established by reference to the language of section 26 itself. For the
reasons which I have given I do not accept that. I do not, as I have said,
believe that Parliament can be treated as having introduced a careful and
explicit scheme providing for third party liability notwithstanding that
such liability was already implicitly provided for elsewhere. It is, further,
hard to see what would be the point of Parliament repealing that scheme if
the e›ect were to leave in place an implied liability which was broadly
equivalent but of uncertain scope, particularly since the purpose of
enacting section 65 of the 2013 Act, as expressed in the Explanatory
Notes, was that the subsections (2)—(4) of section 40 were ""considered to
impose an unnecessary burden on business!!8.
101 I appreciate that that conclusion means that employees do not have
a protection which both the Employment Appeal Tribunal in Burton v De
Vere Hotels Ltd [1997] ICR 1 and Lord Nicholls in Pearce v Governing
Body of May$eld Secondary School [2003] ICR 937 thought it desirable that
they should enjoy, and which indeed they did enjoy between 2008 and 2013.
But the availability of third party liability is a matter for Parliament, and the
policy decision e›ected by the 2013 Act must be respected.
The claimant#s cross-appeal

F

102 I can at last turn to the claimant!s grounds of appeal against the
decision of the Employment Appeal Tribunal. These were only pleaded in
very general terms and I will focus on how they were developed by Mr Carr
in his oral submissions.
Direct discrimination

G

H

103 Mr Carr took us in some detail through the factual $ndings of the
employment tribunal. He emphasised that the employed o–cials were well
aware of the conduct of the lay o–cials and that it was related to the
claimant!s gender. As for Mr Kavanagh!s decision to transfer the claimant,
at least partly because of her complaints about Mr Coxhill and Mr Saini, this
was, he said, a classic case of penalising the victim instead of the
perpetrators. He did not challenge the appeal tribunal!s analysis of the
employment tribunal!s reasoning, which corresponds to my own at para 69
above; speci$cally, he did not seek to argue that the employment tribunal
had in fact based its decision on the motivations of the employed o–cials.
But he said that it did not need to do so. Focusing in particular on the
transfer decision, he contended that it was enough that the situation that led
to her being moved arose because she had su›ered sexual harassment: it was,
applying the Amnesty analysis, a case where her sex was inherent in the
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reason for her treatment and accordingly where her treatment could be said
to be ""because of!! it within the meaning of section 13 of the 2010 Act.
104 I take $rst the inaction of the employed o–cials#that is, the
conduct other than Mr Kavanagh!s transfer decision. Subject to the potential
distinction which I discuss below, the present case is on all fours with Conteh
v Parking Partners Ltd [2011] ICR 341, which I have already said that
I regard as correctly decided and as re%ecting the reasoning of the House of
Lords in Pearce v Governing Body of May$eld Secondary School [2003] ICR
937. A failure to protect an employee against discrimination by someone else
does not by itself constitute an act (or omission) ""on the grounds of!!#or,
therefore, ""because of!!#the relevant protected characteristic. If the
employed o–cials are to be held liable for discrimination it must be, as
Langsta› J held in the Conteh case, on the basis of their own discriminatory
motivation.
105 The only di›erence on the facts between the two cases is that in the
Conteh case the discrimination against which the employer failed to protect
the claimant was on the part of the employer!s client, whereas in the present
case it was on the part of persons who were part of the employer!s own
organisation. However, that is immaterial for the purposes of section 13. As
the appeal tribunal rightly appreciated, under the scheme of the 2010 Act the
liability of an employer for discrimination always depends on an individual
employee or agent having done a discriminatory act, for which he or she will
also be individually liable (and indeed sometimes solely liable, if the
employer can invoke the reasonable steps defence in section 109(4)): see the
decision in Reynolds v CLFIS (UK) Ltd [2015] ICR 1010 to which it
referred. Thus, in the present case, just as much as in the Conteh case, what
matters is that A is being sought to be made liable in respect of the
discriminatory acts of B, even though the claimant has chosen not to pursue
the employed o–cials individually.
106 Mr Carr!s reference to the claimant!s sex being ""inherent!! in her
treatment picked up on a reference at para 34 of my judgment in Amnesty
International v Ahmed [2009] ICR 1450 to cases where the discriminatory
ground is ""inherent in the act itself!!. However, it is necessary to read that in
context. In the passage in question I was explaining why it was unnecessary
to consider the mental processes of the putative discriminator in cases where
what Lord Go› of Chieveley in James v Eastleigh Borough Council [1990]
ICR 554 called a ""gender-based criterion!! had been applied. It is that
concept of a ""criterion!! that is central to this type of case; and I note that
that is the way it is put by Baroness Hale JSC in her judgment in R (E) v
Governing Body of JFS [2010] 2 AC 728. In failing to deal adequately with
the claimant!s complaints the employed o–cials were clearly not acting
""because of!! her sex in that sense: it was, so to speak, simply the subject
matter of their inaction.
107 The position of Mr Kavanagh at $rst sight seems di›erent because
he did take a positive decision to transfer the claimant; but in the end I think
the analysis must be the same. His decision to transfer the claimant was (in
part) because the relationship between her and the lay o–cials had broken
down, and the reason for that breakdown was their conduct towards her,
which was (in part) related to her sex. But I do not believe that those facts by
themselves mean that his decision can be treated as being because of her sex
in the relevant sense. It was not the ""criterion!! for her transfer. If he is to be
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liable for discrimination it must be because the claimant!s gender formed
part of his own mental processes.
Harassment
108 Mr Carr submitted that, even if the employed o–cials! conduct
could not be said to be ""because of!! the claimant!s sex, it was on any view
""related to!! it within the meaning of section 26 of the Equality Act 2010.
I have already explained at paras 96—98 above why that language does not
cover cases of third party liability; and for the reasons given at para 104, the
present claim is, on the employment tribunal!s reasoning, in substance such a
case. If the employed o–cials, and through them the union, are to be liable
for harassing the claimant because of their failure to protect her from the
harassment of the lay o–cials, and (in the case of Mr Kavanagh) for
transferring her, that can only be because of their own motivation, as to
which the tribunal made no $nding.
109 Mr Segal sought in his post-hearing submissions to distinguish
between a situation where an employer was ""culpably inactive knowing that
an employee is subjected to continuing harassment (as on the facts of the
Burton case)!! and one where he was ""culpably inactive without [any such
knowledge]!!; and to show that the employment tribunal!s $ndings
established that the case was in the latter category. I am not sure of the
relevance of the distinction; but since we did not hear oral submissions on it
I prefer to say no more than that, on the law as I believe it to be, the employer
will not be automatically liable in either situation. I repeat, to avoid any
possible misunderstanding, that the key word is ""automatically!!: it will of
course be liable if the mental processes of the individual decision-taker(s) are
found (with the assistance of section 136 if necessary) to have been
signi$cantly in%uenced, consciously or unconsciously, by the relevant
protected characteristic.
Conclusion
110 For those reasons I agree with the appeal tribunal that the
reasoning of the employment tribunal was %awed. It found the union liable
on the basis of the acts and omissions of the employed o–cials without
making any $nding as to whether the claimant!s sex formed part of their
motivation. The case will in principle, as it held, have to go back to the
employment tribunal for the necessary $ndings9. I have to say, however,
that I hope that exercise can be avoided. Although we have heard no
argument on the point, I $nd it hard to see how a $nding of liability against
the union on the basis of the conduct of the employed o–cials could
signi$cantly add to the compensation to which the claimant will be entitled
as a result of the $ndings made against it on the basis of the conduct of the
lay o–cials and of her unfair, and discriminatory, constructive dismissal;
and my assumption is that the claimant!s appeal was pursued only in case
she was unable to resist the union!s appeal on the agency issue.
Notes
1. The e›ect of that provision is that logically one should consider the claim of
harassment $rst, but that is not the course taken in the employment tribunal!s reasons
or the appeal tribunal!s judgment; and for clarity I have in this judgment followed the
same course as them and taken discrimination $rst.
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2. Elias LJ in Kemeh thought that the point was moot (see para 12, quoted at
para 18 above). I am bound to say that on the orthodox view as summarised in
article 90 of Bowstead and Reynolds I would have thought that the statute does e›ect
an extension: if we were in this case concerned with a common law tort the
recognised conditions for liability would not be satis$ed. But, as we have now been
told authoritatively more than once, ""The law of vicarious liability is on the move!!:
see most recently per Lord Reed JSC in Cox v Ministry of Justice [2016] ICR 470;
[2016] AC 660, para 1.
3. Though it is in fact quali$ed, as noted at para 23 above: indeed at para 1-004
the authors note that the aspect of the de$nition relating to a›ecting legal relations
with third parties might not be apt to ""other phenomena of agency reasoning such as
its application in tort!!.
4. In Wijesundera v Heathrow 3PL Logistics Ltd [2014] ICR 523, para 49,
Langsta› J (President) suggested that the e›ect of the anomaly could be mitigated by
(I paraphrase) taking a limited approach to the scope of the authority conferred. But
we were not referred to Wijesundera and we heard no argument on this possibility.
5. That is a convenient shorthand, which I will adopt in this judgment. I do not
think that in this context there is any risk of confusion with its use in other contexts to
refer to liability to a third party. It should also be clear that it does not mean direct
liability for the wrongful act of a third party but rather liability for failing to protect
the employee against such an act.
6. Pearce was referred to in Conteh (see para 25), but not in the event expressly
relied on by Langsta› J (President) in his reasoning.
7. I made this point in Richmond Pharmacology v Dhaliwal [2009] ICR 724,
para 16. (It follows that when at para 87 in Pemberton v Inwood [2018] ICR 1291
I said that the use of ""related to!! in section 26 ""may be a signi$cant di›erence in some
cases!! my use of ""may!! was fortunately appropriate.)
8. Mr Carr also provided, with the post-hearing submissions, the Equality Impact
Assessment relating to what became section 65. Although this referred to the
possibility that employees might have other redress in cases of third party
harassment, the redress speci$ed was (a) the right to claim for constructive dismissal
(on the basis that a failure to protect an employer from third party harassment was a
breach of the implied duty of trust and con$dence); and (b) a claim against the
harasser under the Protection from Harassment Act 1997. That points against,
rather than towards, the existence of any alternative redress being available under the
Act itself.
9. I should record that the union in its original grounds of appeal contended that it
was in fact clear from the employment tribunal!s $ndings that their motivation was
not discriminatory and that remittal was unnecessary. Lewison LJ did not give
permission as regards this point. But it is clear that the appeal tribunal thought that
the employment tribunal!s $ndings went quite a long way in the union!s favour if the
correct legal approach had been taken, albeit not quite far enough; and I would agree.

MOYLAN LJ
111 I agree.
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Appeal dismissed.
Cross-appeal dismissed.
ISABELLA CHEEVERS, Barrister
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[2018] EWCA Civ 1358
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Employment ! Unfair dismissal ! Trade union activities ! Employer carrying out
assessment resulting in union members at risk of redundancy ! Trade union
representative referring in letter to employer to information concerning
assessment unlawfully obtained ! Representative summarily dismissed for
storing and sharing con"dential information ! Whether conduct separable from
trade union activities ! Whether dismissal for taking part in ##activities of an
independent trade union$$ ! Trade Union and Labour Relations (Consolidation)
Act 1992 (c 52), s 152(1)(b)
The claimant was a representative of an independent trade union with which his
employer dealt on an informal basis. The employer carried out an assessment, as part
of a restructuring exercise, which led to !ve union members being put at risk of
redundancy. After he had lodged a collective grievance on behalf of those employees,
taking various points about the conduct of the assessment, it came to the claimant"s
attention that a colleague was in possession of a copy of their line manager"s work
diary, made without the manager"s permission. Notes in the copy of the diary
included adverse comments about the performance of the !ve employees during the
assessment. The claimant asked for it to be forwarded to him and told the employer"s
human resources department about it and his concern that the line manager had had
a hand in the assessment decisions, when it had been understood that line managers
would not be involved in the assessment process. The claimant was summarily
dismissed on the ground that he had stored and shared private and con!dential
information. He brought a claim that his dismissal was unfair, inter alia, under
section 152(1)(b) of the Trade Union and Labour Relations (Consolidation) Act
19921, because he had been dismissed for carrying out trade union activities. The
employment tribunal upheld his claim under section 152, holding that dismissal for
storage of the information alone would be outside the band of reasonable responses
and that the only sharing by the claimant had been with human resources, in relation
to the grievance raised on behalf of union members, when the claimant was taking
part in the activities of the union; so that the reason for dismissal was because he had
taken part in the activities of an independent trade union. The Employment Appeal
Tribunal allowed an appeal by the employer, holding that dismissal for the retention
of unlawfully obtained information for trade union activities did not enjoy the
protection of section 152.
On the claimant"s appeal#
Held, allowing the appeal, that an employee should not lose the protection of
section 152(1)(b) of the Trade Union and Labour Relations (Consolidation) Act 1992
simply because something which he did in the course of trade union activities could
be said to be ill-judged or unreasonable; that the essential issue was whether it could
fairly be said that the claimant"s conduct in relation to the copy of the diary was
genuinely separable from his trade union activities; that, on the evidence, the
claimant was simply the recipient of a copy, made by someone else without his
knowledge or approval, which he requested because it appeared to show a serious
irregularity in the assessment process, and the only use he had made of it was to refer
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Trade Union and Labour Relations (Consolidation) Act 1992, s 152: see post, para 13.
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to the information it contained in a letter to the employer itself; that that very limited
way in which the claimant had made use of the leaked information, which directly
concerned his members as individuals and which it was in their interest for him to
follow up, was not a su–cient departure from good industrial relations practice to
take his conduct outside the scope of $$activities of an independent trade union"" for
the purposes of section 152(1)(b); and that, accordingly, his dismissal was unfair
under section 152(1) (post, paras 20, 34, 38—40, 45).
Lyon v St James Press Ltd [1976] ICR 413, EAT, Bass Taverns Ltd v Burgess
[1995] IRLR 596, CA and Azam v Ofqual (unreported) 19 March 2015, EAT
considered.
Decision of the Employment Appeal Tribunal reversed.
The following cases are referred to in the judgment of Underhill LJ:

C

D

Azam v Ofqual UKEAT/407/14 (unreported) 19 March 2015, EAT
Bass Taverns Ltd v Burgess [1995] IRLR 596, CA
Bolton School v Evans [2006] EWCA Civ 1653; [2007] ICR 641, CA
Jafri v Lincoln College [2014] EWCA Civ 449; [2014] ICR 920; [2015] QB 781;
[2014] 3 WLR 933; [2014] 3 All ER 709, CA
Lyon v St James Press Ltd [1976] ICR 413, EAT
Martin v Devonshires Solicitors [2011] ICR 352, EAT
Mihaj v Sodexho Ltd [2014] ICR D25, EAT
Panayiotou v Kernaghan [2014] ICR D23, EAT
Polkey v AE Dayton Services Ltd [1988] ICR 142; [1988] AC 344; [1987] 3 WLR
1153; [1987] 3 All ER 974, HL(E)
No additional cases were cited in argument or referred to in the skeleton arguments.
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APPEAL from the Employment Appeal Tribunal
The claimant, Stephen Morris, brought a claim against his employer,
Metrolink Ratp Dev Ltd, for unfair dismissal, inter alia, under section 152 of
the Trade Union and Labour Relations (Consolidation) Act 1992, for taking
part in trade union activities. By a decision sent to the parties on 9 December
2015, an employment tribunal at Manchester (Employment Judge Slater
sitting alone) upheld the claim, holding that dismissal for mere storage of
illegally obtained information would be outside the band of reasonable
responses and that the only sharing of information by the claimant had been
in a collective grievance sent to the employer"s human resources department.
By a decision dated 15 December 2016 the Employment Appeal Tribunal
(Slade J sitting alone) allowed an appeal by the employer, holding that
dismissal for the retention of unlawfully obtained information for trade
union activities in general did not enjoy the protection of section 152. The
claimant appealed on the ground that, since the employment tribunal had
found no culpability regarding the storing and sharing of the information, it
was impossible to treat his conduct as fairly separable from his trade union
activities, which were protected by section 152.
The facts are stated in the judgment, post, paras 3—12.
Changez Khan (instructed by Tilbrook$s Solicitors, Ongar) for the
claimant.
Edward Morgan (instructed by Prosperity Law llp, Manchester) for the
employer.
The court took time for consideration.
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14 June 2018. The following judgments were handed down.

A

UNDERHILL LJ
Introduction
1 This is an appeal against a decision of the Employment Appeal
Tribunal (Slade J sitting alone) dated 15 December 2016, allowing an appeal
against the decision of an employment tribunal sitting in Manchester
(Employment Judge Slater sitting alone) that the claimant, the appellant
before us, was unfairly dismissed. The employment tribunal"s !nding was
not only of $$ordinary"" unfair dismissal under section 98 of the Employment
Rights Act 1996 but also of $$automatic"" unfair dismissal for taking part in
trade union activities under section 152 of the Trade Union and Labour
Relations (Consolidation) Act 1992. We were told that at a subsequent
remedy hearing the claimant was awarded compensation in the sum of (in
round terms) £39,000.
2 The claimant was represented before us by Mr Changez Khan and the
respondent employer by Dr Edward Morgan, both of counsel, both of whom
appeared in both the employment tribunal and the appeal tribunal.
The facts
3 The claimant was employed by the respondent company, which at the
relevant time operated the Metrolink system in Manchester, from 2000
until his dismissal on 17 December 2014. Latterly he was employed as a
supervisor. He was the North West England representative of a small
independent trade union called the Workers of England Union. Although
the employer had no recognition agreement with the union, it dealt with it
informally in relation to issues a›ecting its members.
4 In June 2014 the employer carried out a restructuring exercise under
which changes were to be made to the role of supervisor and the number of
supervisors would be reduced. All those within the scope of the exercise
underwent what is called in HR jargon an $$assessment centre"", being an
exercise carried out on a single occasion to assess their suitability for
potentially di›erent roles in the restructured organisation. It was apparently
understood that their line managers would not be involved in the process.
The outcome of the assessment centre was that !ve supervisors were put at
risk of redundancy. Four of them were already members of the union, and
the !fth joined shortly thereafter. They included a Mr Armsden.
5 On 31 July 2014 the claimant in his capacity as representative of the
union lodged a collective grievance on behalf of the employees who were at
risk of redundancy, taking various points about the conduct of the
assessment. There was a meeting with the employer"s HR Director,
Ms Daley, on 6 August, at which it seemed that a satisfactory resolution had
been reached under which other roles would be found for all of the
employees a›ected, with a degree of pay protection.
6 On 12 August 2014 Mr Armsden was told by one of the other
supervisors that a colleague called Liam Kennedy had a photograph of part
of a diary kept by a Mr Lord-Jones. Mr Lord-Jones was the line manager of
some of those whose job was a›ected by the restructuring, and it appears
that following the assessment centre he was briefed by his superior,
Ms Crighton, about how the other candidates had performed and had made
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notes of that conversation in his work diary. It was those notes that had been
photographed: it is not known by whom or how, but it is common ground
that it was without Mr Lord-Jones"s consent. Although the employment
tribunal had a copy of the photograph (and indeed was shown the original
diary) it did not record the details of what was said about the candidates:
however, it is clear that in respect of the !ve $$unsuccessful"" supervisors the
comments were adverse. Mr Armsden, who did not appreciate that the
comments had come from Ms Crighton, took the notes to be evidence that
Mr Lord-Jones had had a role in the assessment, contrary to the announced
procedure. He told the claimant about the photograph and the claimant
asked him to forward it to him. (Although literally accurate, it is clumsy to
continue to refer to a $$photograph"": I will from now on simply say $$copy"").
7 At the time that he received the copy of Mr Lord-Jones"s notes the
claimant was on holiday. Shortly after his return he went to the HR
department. Ms Daley was herself on holiday but he spoke to a
Ms Huthwaite. The employment judge found, at para 46 of the reasons:
$$the claimant explained to Ms Huthwaite that the main reason he
wanted to meet Marie Daley related to the assessment centre and the
successful and unsuccessful candidates. He told her that he had images on
his phone of Graham Lord-Jones"s diary that he was going to use as
evidence and showed these to her. He said he wanted to know why
Graham Lord-Jones had this information as he had not been at the
assessment centre. He said that he thought the comments in the diary
were detrimental to the unsuccessful candidates. The claimant said he felt
that Mr Lord-Jones had a hand in the decisions made in terms of
unsuccessful candidates from the assessment centre.""
The employment judge found that Ms Huthwaite did not regard the
conversation as particularly signi!cant and did not report it to Ms Daley on
her return: see para 60 of the reasons.
8 On 7 September 2014 the claimant, in his capacity as union
representative, sent Ms Daley a letter on union headed paper referring to the
apparent agreement reached on 6 August but saying that there were
$$ongoing concerns"" as a result of which the union wished to proceed with
the grievance. A number of points were then set out in summary form,
followed by four items which were being raised $$additionally"". The second
of these read: $$We wish to raise the issue of Graham Lord-Jones 2013 diary,
and the personal comments made about our members and their assessment
day."" The copy of the notes was not attached nor was anything else said
about the contents. The letter concluded: $$I hope that this collective
grievance and the new items can be heard at the earliest opportunity."" The
item about Mr Lord-Jones"s diary was included in the letter as a direct
result of an e-mail sent the previous day by Mr Armsden to the claimant
identifying a number of issues which he wanted the union to raise.
9 Two days later the claimant was suspended because of an issue about
tweets posted by his wife which contained material which the employer
believed was con!dential. Eventually no action was taken, but the episode
forms part of the background to the issue before us.
10 On 19 September 2014 Ms Daley asked Ms Huthwaite if she knew
anything about the reference in the letter of 7 September to Mr Lord-Jones"s
diary. Ms Huthwaite told Ms Daley about her conversation with the claimant
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the previous month, which she described as $$something and nothing"".
Ms Daley told Mr Lord-Jones that the claimant had a copy of part of his diary.
He con!rmed that he had not given anyone permission to copy it, and she
decided that there should be an investigation. The result of the investigation
was that disciplinary proceedings were initiated against the claimant on the
charge that: $$You have stored and have shared private and con!dential
information that is the property of a manager within [Metrolink].""
11 There was a disciplinary hearing on 1 December 2014 before the
employer"s head of network operations, Mr Phillips. On 17 December
Mr Phillips wrote to the claimant informing him that he was summarily
dismissed. The letter is carefully drafted but I need not set it out in full.
Although various other matters are referred to in the letter the employment
tribunal found that the reason for the dismissal was the two matters
speci!cally identi!ed in the charge, namely the $$storing"" of the copy of
Mr Lord-Jones"s diary (by retaining a copy on his computer) and its
$$sharing"" (by referring to it in the letter of 7 September).
12 The claimant appealed unsuccessfully against his dismissal, but the
details are immaterial for our purposes.
The background law
13 Section 152(1) of the 1992 Act reads (so far as material):
$$For purposes of Part X of the Employment Rights Act 1996 (unfair
dismissal) the dismissal of an employee shall be regarded as unfair if the
reason for it (or, if more than one, the principal reason) was that
the employee# . . . (b) had taken part, or proposed to take part, in the
activities of an independent trade union at an appropriate time . . .""
14 There has been a limited amount of case law on section 152 of the
1992 Act and its statutory predecessors. The leading cases are the decisions
of the Employment Appeal Tribunal in Lyon v St James Press Ltd [1976]
ICR 413 and of this court in Bass Taverns Ltd v Burgess [1995] IRLR 596.
I take them in turn.
15 In the Lyon case the employers dismissed two employees for
soliciting colleagues to join a trade union. They claimed that they had been
unfairly dismissed by reference to paragraph 6(4) of Schedule 1 to the Trade
Union and Labour Relations Act 1974, which was (so far as relevant for
present purposes) in the same terms as section 152(1) of the 1992 Act.
The industrial tribunal found that the case fell outside the terms of
paragraph 6(4), partly at least because the employer was entitled to take
objection to various aspects of the way in which the applicants had solicited
their colleagues (including the fact that they had not told the employer what
they were doing). The Employment Appeal Tribunal allowed the employees"
appeal. Phillips J acknowledged the possibility of distinguishing between
a dismissal for carrying out trade union activities and a dismissal for
misconduct occurring in the context of such activities. He said, at p 418:
$$The marks within which the decision must be made are clear: the
special protection a›orded by paragraph 6(4) to trade union activities
must not be allowed to operate as a cloak or an excuse for conduct which
ordinarily would justify dismissal; equally, the right to take part in the
a›airs of a trade union must not be obstructed by too easily !nding acts
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done for that purpose to be a justi!cation for dismissal. The marks are
easy to describe, but the channel between them is di–cult to navigate.""
He went on to say that on the facts of the instant case the employees could
not be said to have been guilty of any misconduct. He concluded, at p 419:
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$$We do not say that every such act is protected. For example, wholly
unreasonable, extraneous or malicious acts done in support of trade
union activities might be a ground for a dismissal which would not be
unfair.""
16 In the Bass Taverns case an employee who was a shop steward was
invited by the employer to give a presentation at an induction course for new
employees at which they could be encouraged to join the union. In the
course of the presentation he made some highly-coloured critical remarks
about the management"s attitude to health and safety which he later
accepted were $$over the top"". He was demoted. He claimed that his
demotion constituted a constructive unfair dismissal for taking part in trade
union activities, contrary to section 58 of the Employment Protection
(Consolidation) Act 1978 (which was, again, in substantially the same terms
as section 152(1) of the 1992 Act). The industrial tribunal dismissed his
claim in that regard but its decision was overturned by the Employment
Appeal Tribunal. This court dismissed the employer"s appeal. Pill LJ, with
whom Balcombe LJ and Sir Ralph Gibson agreed, quoted with apparent
approval the passages from Phillips J"s judgment in Lyon v St James Press
Ltd which I have set out above. He said that in making the remarks in
question the employee was plainly taking part in trade union activities and
that he $$[found] nothing [in what had been said] beyond the rhetoric and
hyperbole which might be expected at a recruiting meeting for a trade
union"": see para 12; and that his admission that he had gone over the top
$$could [not] form the basis for a conclusion that in law the contents of the
speech were outside the scope of trade union activities"": see para 13. In
support of that conclusion he emphasised that neither dishonesty nor bad
faith were suggested. He observed, however, at para 14:
$$I am very far from saying that the contents of a speech made at a trade
union recruiting meeting, however malicious, untruthful or irrelevant to
the task in hand they may be, come within the term $trade union activities"
in section 58 of the Act.""
17 In Mihaj v Sodexho Ltd [2014] ICR D25 the Employment Appeal
Tribunal allowed an appeal against the decision of an employment tribunal
in interim relief proceedings that it was not likely that the claimant trade
union representative would be found to have been dismissed for taking part
in trade union activities $$as opposed to the way in which [they were] carried
out"". I need not summarise the facts. So far as the relevant principles are
concerned, Slade J, at para 17, said that the Bass Taverns case established
that:
$$the way in which trade union activities are carried out is immaterial to
the decision as to whether they are in fact trade union activities unless the
way in which they are carried out is such as to be dishonest, in bad faith,
or carried out for some other organisation or cause so as to remove them
from the scope of what can properly be called trade union activities.""
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She said at para 20 that that approach was to be followed rather than that in
Lyon v St James Press Ltd [1976] ICR 413 $$if and in so far as there is any
relevant inconsistency between [them]""; but she did not herself point to any
speci!c inconsistency.
18 In Azam v Ofqual (unreported) 19 March 2015 the claimant
employee, who was a trade union representative, was dismissed for
disclosing to her members con!dential information with which she had been
supplied by the employers in the course of negotiations on an expressly
con!dential basis. The Employment Appeal Tribunal upheld the decision of
the employment tribunal that the dismissal was not for taking part in trade
union activities. Judge Eady QC directed herself by reference to the Bass
Taverns and Mihaj cases.
19 In my view the principle underlying these cases is#as so
often#most clearly stated by Phillips J. If Slade J in Mihaj v Sodexho Ltd
intended to suggest that there was some di›erence between his approach in
Lyon and that taken by this court in Bass Taverns, I would respectfully
disagree. At the risk of simply repeating less succinctly what Phillips J says in
the passages which I have quoted, there will be cases where it is right to treat
a dismissal for things done or said by an employee in the course of trade
union activities as falling outside the terms of section 152(1), because the
things in question can fairly be regarded as a distinct reason for the dismissal
notwithstanding the context in which they occurred; and his reference to
acts which are $$wholly unreasonable, extraneous or malicious"" seems to me
to capture the %avour of the distinction. That precise phraseology should
not be treated as de!nitive (any more than Slade J"s formulation in Mihaj);
but the point which it encapsulates is that in such a case it can fairly be said
that it is not the trade union activities themselves which are the (principal)
reason for the dismissal but some feature of them which is genuinely
separable. Azam v Ofqual is a good illustration of such a case: the
employee"s deliberate breach of con!dence could fairly and sensibly be
treated as a reason for dismissal distinct from the fact that it occurred in the
context of trade union activities.
20 However, as Phillips J points out, this distinction should not be
allowed to undermine the important protection which the statute is intended
to confer. An employee should not lose that protection simply because
something which he or she does in the course of trade union activities could
be said to be ill-judged or unreasonable (NB that Phillips J, I am sure
deliberately, says $$wholly unreasonable""). Bass Taverns Ltd v Burgess
[1995] IRLR 596 is a good illustration of this: the employee was held to fall
within the scope of the section even though he had gone $$over the top"".
21 It is worth noting that similar distinctions have been made in
analogous contexts#see Bolton School v Evans [2007] ICR 641 (protected
disclosure); Martin v Devonshires Solicitors [2011] ICR 352 (victimisation);
and Panayiotou v Kernaghan [2014] ICR D23 (protected disclosure).
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22 At a preliminary hearing on 27 October 2015 it was decided that
there should be a single hearing to determine both liability and remedy. The
issues were summarised under six heads, which I need not set out at this
stage. It is su–cient to say that, as already noted, the claimant claimed to
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have been unfairly dismissed both by reference to section 98 of the 1996 Act
and by reference to section 152 of the 1992 Act.
23 The claim was heard over seven days in November 2015. The
parties agreed that, notwithstanding the earlier direction, $$only liability and
the Polkey and contribution issues"" should be determined (see Polkey v AE
Dayton Services Ltd [1988] ICR 142; [1988] AC 344). The claimant also
made it clear that he relied only on head (b) of section 152(1). Counsel made
both written and oral closing submissions.
24 The employment judge"s reserved judgment and reasons were sent to
the parties on 9 December 2015. They are full and carefully structured. At
paras 10—141 she sets out her !ndings of fact. At para 142 she refers to but
does not summarise counsel"s submissions (a practice which has caused no
problems in this case but which I think should be adopted only with
caution). At paras 143—148 she summarises the applicable law, referring
both to Lyon v St James Press Ltd [1976] ICR 413 and Bass Taverns Ltd v
Burgess [1995] IRLR 596. She gives her conclusions at paras 149—164, by
reference to the issues identi!ed at the preliminary hearing. I take them in
turn.
25 At paras 150—156 she considers what was the principal reason for
the claimant"s dismissal. That was obviously the correct starting point since
it would be decisive of the claim under section 152 of the 1992 Act and was
the necessary !rst question under section 98 of the 1996 Act. At paras 152
and 154 she concludes that Mr Phillips"s reason for the dismissal decision
was that the claimant was guilty of gross misconduct by having $$stored and
shared the diary information"" in the sense noted at para 11 above, namely
that he had retained a copy of Mr Lord-Jones"s diary on his phone and
referred to the information in it in the letter of 7 September: she !nds that
Mr Phillips did not regard the claimant"s initial receipt of the information
from Mr Armsden, nor his mentioning it to Ms Huthwaite on 28 August, to
be gross misconduct. At para 155 she goes on to consider whether that
reason falls within the terms of section 152(1)(b) of the 1992 Act. She says
that the reason why the claimant had retained the copy of the diary and
deployed it in the collective grievance letter of 7 September was that
members were concerned that it showed an irregularity in the assessment
process, namely that Mr Lord-Jones had been involved when he should not
have been. She continues:
$$Whilst the collective grievance does not perhaps explain as clearly as
it might the concerns raised by the information in Mr Lord-Jones"s diary,
it is clear that the concerns relate to the fairness of the assessment process.
The reference to the diary entry cannot be detached from the rest of the
grievance. The claimant was taking part in the activities of an
independent trade union by storing the information and raising this on
behalf of members . . . The claimant was dismissed because of this
storing and sharing of information. The reason for dismissal was because
the claimant had taken part in the activities of an independent trade union
at an appropriate time and the dismissal was automatically unfair.""
She goes on at para 156 to say that the two appeals did not alter the position.
Since there is no issue on that point I need not set out what she says. At
para 157 she says that that conclusion means that it is unnecessary for her to
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deal with the issue of unfair dismissal under section 98 but that she will do so
for completeness.
26 The second issue (relevant, as the employment judge said, only to
$$ordinary"" unfair dismissal) was whether the employer genuinely believed
that the claimant was guilty of the conduct for which he was dismissed#the
$$storing and sharing""#and had reasonable grounds for that belief. At
paras 158—159 the employment judge !nds that it did and had: as she notes,
the basic facts were not disputed.
27 At paras 160—162 the employment judge addresses the question
whether it was reasonable to dismiss the claimant for that reason. She !nds
that it was not. She starts by !nding that Mr Phillips had allowed himself to
be in%uenced in his decision by a belief that the claimant had been involved
in the original copying of the diary, despite the fact that that was not what he
had been charged with, and by the incident involving tweeting by his wife.
She continues:
$$161. I conclude that dismissal for storage of the information alone
would be outside the band of reasonable responses. If it had not been for
the trade union context, some sort of warning for storing and not deleting
the information might have been appropriate, but dismissal for storage
alone would be outside the band of reasonable responses.
$$162. The only $sharing" relied on by Mr Phillips was the reference in
the collective grievance of 7 September. Since this did not even attach the
photo or refer speci!cally to the contents of the diary entry, I conclude
that dismissal for this sharing would be outside the band of reasonable
responses.""
28 At para 163 the employment judge !nds that there was no
procedural unfairness in the dismissal.
29 At para 164 the employment judge addresses $$the issue of Polkey
and contribution"". She says:
$$Given my conclusion that the complaint under section 152 of the
1992 Act is made out, I do not consider that the Polkey issue falls to be
considered. In the light of this conclusion, I also do not believe that there
was culpable and blameworthy conduct on the part of the claimant that
contributed to his dismissal for this reason.""
The decision of the Employment Appeal Tribunal
30 Slade J"s reasons for allowing the employer"s appeal appear at
paras 44—49 of her judgment, which was delivered orally. At paras 44—45
she sets out the terms of section 152 and refers brie%y to the case law which
I have discussed at paras 14—20 above. At paras 46—47 she discusses the
nature of the claimant"s conduct in keeping a copy of the photograph of
Mr Lord-Jones"s diary, and whether the information in question could
properly be described as $$stolen"". She concludes: $$at the very least, the
information retained and stored by the claimant was information that was
private, con!dential and unlawfully obtained."" She then proceeds:
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$$48. In my judgment, as a matter of principle, dismissal for the
retention of unlawfully obtained information for trade union activities in
general does not enjoy the protection of section 152. Mr Khan contends
that that conclusion must depend on the facts. If the unlawfulness played
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a small part in the activities which an individual engages in on behalf of a
trade union, or if the unlawfulness element is not deliberate, it may be
that storing and sharing unlawful material may not lead to the loss of
protection under section 152. To that extent, the decision as to whether
or not section 152 protection is lost is fact-sensitive. However on the
facts of this case the claimant well knew that what he had retained and
stored was unlawfully obtained, was con!dential information belonging
to Mr Lord-Jones and was his private information. It is fanciful to say, as
has been contended, that the claimant acted properly by going to HR with
the shots that he had been sent of Mr Lord-Jones"s diary. The claimant
should not have asked for it, which he agreed that he did in the !rst place,
and, if he had received it, he should have deleted it. It is also fanciful to
say that the only thing he could have done was to go to HR and that he
took the proper course of action.
$$49. In my judgment, the employment judge failed to apply section 152
of the 1992 Act. The employment judge did not consider the real issues in
the case in the conclusions section of the judgment. She failed to consider
whether the dismissal for the wrongful or unlawful retention of
con!dential information for trade union purposes enjoyed the protection
of section 152. The appeal against the !nding in favour of the claimant of
his claim of automatic unfair dismissal under section 152 is allowed. It
follows that the !nding that there was an unfair dismissal under
section 98(4) of the 1996 Act, which depended on the erroneous
conclusion under section 152, also falls, and the appeal in that regard is
also allowed. It is plain from para 158 that the conclusion in relation to
the ordinary unfair dismissal claim depended entirely on the erroneous
conclusion under section 152.""

F

31 It appears that the judgment as delivered orally stopped at that
point, and there was evidently a doubt as to whether the e›ect of the
reasoning was that the claim should be dismissed or that it had to be
remitted to the employment tribunal. Having, I infer, heard submissions
about that, Slade J said the following, which appears as para 50 in the
transcript:
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$$I have had a request to substitute a decision of this Employment
Appeal Tribunal for that of the employment tribunal and dismiss the
claim under section 152. Reference has been made to Jafri v Lincoln
College [2014] ICR 920, in particular to paras 44 and 45 in the judgment
of Laws LJ. In the circumstances of this case and on the !ndings of fact in
the conclusions section of this judgment, which must in any event stand,
this case comes very close to a case in which on a proper application of the
law there can be no other possible answer than to say that the reason for
the dismissal was not for the claimant taking part in trade union activities
but for the gross misconduct in retaining unlawfully obtained con!dential
and private information. I am on the verge of making an order for
substitution, and it is di–cult to see in the circumstances of this case how
more than one outcome on proper application of the law is possible.
However, there would be a very small percentage chance that the
outcome would be di›erent on remission, and, having regard to para 45
in the Jafri case, I am not going to make an order for substitution.
However, I would like it noted that in the judgment that if on a remitted
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hearing the claimant fails in his claim the tribunal should consider very
carefully whether a costs order should be made against him.""
32 That reasoning needs a little unpacking. Reading paras 48—50 as a
whole, it is clear that the essential reasoning is at the beginning of para 49,
namely that the employment judge failed to consider $$the real issues in the
case"", and speci!cally $$whether the dismissal for the wrongful or unlawful
retention of con!dential information for trade union purposes enjoyed the
protection of section 152."" That was an error of law which, applying the
principles in Jafri v Lincoln College [2014] ICR 920; [2015] QB 781,
required the case to be remitted unless there was only one possible outcome
on the facts as found. Slade J held, albeit very reluctantly, that that was not
the case. That being so, a question arises as to the e›ect of the views on the
facts which she expresses in the second half of para 48, which she says in
para 50 $$must in any event stand"" on the remittal. What I take her to mean
is that the only possible conclusion on the evidence, and the employment
tribunal"s !ndings of primary fact, was that the claimant had acted culpably
in the respects that she identi!es and that the fact that he went to HR on the
occasion referred to at para 7 above did not excuse his conduct; so that the
only question for the employment tribunal on remittal was whether that
misconduct was su–ciently serious to take him outside the protection of
section 152.
33 I should add that, while it might appear from the opening sentence of
para 48 if read in isolation that Slade J intended to hold that the retention
of unlawfully obtained information necessarily and in all circumstances fell
outside the scope of section 152, it follows from the remainder of the
paragraph and the succeeding reasoning that she accepted Mr Khan"s
submission that there was no absolute rule and that the question was $$factsensitive"".
The appeal
34 It is certainly true that the employment judge"s reasons do not
anywhere contain an explicit consideration of the essential issue in the case,
i e whether the claimant"s conduct as regards the copy of Mr Lord-Jones"s
diary was fairly separable from the context in which it occurred. Slade J"s
conclusion that her decision was on that account %awed is thus on the face of
it well founded. However, Mr Khan drew our attention to the statement in
para 152 of the reasons that $$the reference to the diary entry cannot be
detached from the rest of the grievance."" He submitted that, in context, that
was plainly intended as a !nding that the claimant"s conduct did not cross
the Lyon/Bass threshold. He was constrained to accept that, if so, it was
decidedly opaque in its expression, but he said that it was important to read
that single sentence in the context of the submissions made, which had
directly addressed this issue, and of the fact that the employment judge had
in the preceding paragraphs explicitly summarised the e›ect of both Lyon v
St James Press Ltd [1976] ICR 413 and Bass Taverns Ltd v Burgess [1995]
IRLR 596: it was inconceivable that she would in those circumstances
simply have failed to address the crucial issue in the case.
35 Dr Morgan submitted that it was not possible to read the sentence
relied on by Mr Khan as being addressed to the crucial issue; and that even
if it was the reasoning was wholly inadequate. He contended that the
employment judge was doing no more than making the point that the
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reference to the information derived from the copy of the diary was an
integral part of the grievance letter, and thus of the claimant"s trade union
activities, which was !ne as far as it went but stopped short of addressing the
Lyon/Bass issue. If the issue was not addressed there it was certainly not
addressed anywhere else.
36 I was at !rst attracted by Mr Khan"s submission, but in the end I do
not think I can accept it. It is simply not possible to read the words in the
sense for which he contends. It is not just that the language is inapt: the
whole context in which the sentence appears is directed to establishing that
the claimant"s reference to the copy diary (or, rather, to information derived
from it) occurs in the context of a trade union activity. If the employment
judge had been intending to address the Lyon/Bass issue the sentence in
question would have appeared in, so to speak, its own right. It would also
have had to refer not only to the $$sharing"" but also to the $$storing"" of the
copy diary, which was equally part of the misconduct relied on. I would
accordingly agree with Slade J that the employment tribunal"s decision is to
that extent legally %awed.
37 However, that is not the end of the matter. Mr Khan also submitted
that it is clear from the reasons read as a whole that the employment judge
had found that the claimant had not behaved in any way culpably as regards
the $$storing and sharing"" of the copy of Mr Lord-Jones"s diary. There is an
explicit !nding to that e›ect in para 164 of the reasons, where the
employment judge is addressing the issue of $$contributory conduct"" (see
para 29 above); but Mr Khan relied also on her !nding that dismissal for the
conduct in question was outside the band of reasonable responses, which is
inconsistent with any grave culpability. If the claimant"s conduct was indeed
not culpable, or in any event not seriously so, it was impossible to treat it as
fairly separable from his trade union activities for the purpose of the
Lyon/Bass issue. If that submission is well founded the de!ciencies in the
employment judge"s expressed reasoning are immaterial.
38 I would broadly accept those submissions, but it is slightly
unsatisfactory to rely simply on what the employment judge said (or
implied) about culpability in the context of the section 98 and contributory
conduct issues (particularly as we were told that she heard no submissions
on the latter); and I would prefer to base my conclusion on the actual facts of
the case as established in her primary !ndings. I would make the following
points about those facts.
(1) There was no !nding that the claimant had anything to do with the
copying of Mr Lord-Jones"s diary. He was simply a recipient of a copy made
by someone else without his knowledge or approval.
(2) The reason that he asked to be sent a copy when he was told about the
information that it showed was that it appeared to reveal a potentially
serious irregularity in the conduct of the assessment centre, which might
a›ect the interests of his members.
(3) He told HR as soon as possible after he had received the copy: see
para 7 above. I do not place great weight on this point because his approach
does not appear to have been on the basis that he was in an awkward
position and wanted advice as to how to proceed. (I think this is why Slade J
said that she regarded it as $$fanciful"" to say that that made his conduct
alright.) But it does mean that he did not himself act in any underhand
manner.
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(4) There is no suggestion that he made any other copies, still less
circulated them to anyone else.
(5) The only use that he made of the copy was to refer to the information
that it contained in a letter to the employer itself, whose information it
ultimately was (it could not of course belong to Mr Lord-Jones personally).
The reference was in indirect and general terms (though since the employer
had the diary itself it is hard to see that it would have mattered if it had been
more explicit).
(6) Although what was copied was Mr Lord-Jones"s diary, it was a work
diary, and the information copied did not relate to him personally but
concerned the assessments of the aptitude and ability of the union members
whom the claimant represented: to the extent that it was con!dential it was
their interests rather than that of the business that were primarily a›ected.
I wish it to be clearly understood that none of those points#including the
last#is intended as justi!cation of the conduct of whoever copied Mr LordJones"s diary. It is possible, though this aspect was not explored before us,
that the employees whose information was recorded in the diary would have
had a right in some circumstances to be given that information; but that does
not in any way justify its surreptitious copying. I am doing no more than
identifying the extent of the relevant conduct on the part of the claimant.
39 It cannot be uncommon for a union representative to be given,
without soliciting it, information which he realises has been obtained
without the owner"s consent, whether orally or in the form of a copy
document#to be, in other words, the recipient of a leak; and of course that
can occur in other contexts too. Such a situation can be invidious for the
recipient because it involves competing interests, and how to behave is not
always straightforward. A strict moralist might say that the only correct
course is to decline to receive the information in the !rst place or, if it is too
late for that, to make no use of it whatever and destroy any record. Slade J
seems to have thought that that was what the claimant should have done
here. There may be circumstances where that is indeed the only right course
(as it generally is, for example, when a lawyer is o›ered, or given,
con!dential information that he or she knows has been obtained without the
owner"s consent); and perhaps that would, by the highest standards, have
been the correct way for the claimant to respond in this case. But we are not
here concerned with an ethics seminar. Regrettably (in hindsight), neither
the employment tribunal nor the appeal tribunal sat with lay members, and
I am reluctant to give any general guidance about what good industrial
relations practice would require in such a case. But the question here is more
speci!c, namely whether the very limited way in which the claimant made
use of the leaked information, which directly concerned his members as
individuals and which it was in their interest for him to follow up, was a
su–cient departure from good industrial relations practice to take his
conduct outside the scope of $$trade union activities"" for the purpose of
section 152.
40 As to that, I cannot believe that it was. The employment judge"s
statement at para 161 of the reasons that, at most, $$some sort of warning for
storing and not deleting the information might have been appropriate""
accords with my own view of the level of culpability of such fault as there
may have been. I accept Mr Khan"s reminder that the court must be astute
not to !nd that the Lyon/Bass line has been crossed wherever there has been
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an error of judgment or lapse from the highest standards, because that would
undermine the important protection which Parliament has enacted for
employees taking part in trade union activities.
41 Dr Morgan essentially adopted the stern view of the facts taken by
Slade J, emphasising the importance of protecting con!dential information
and that the claimant was a senior employee from whom high standards of
behaviour should be expected. But for the reasons which I have given, I do
not, with respect, believe that Slade J"s view can be justi!ed on the basis of
the !ndings of primary fact made by the employment judge.
42 Dr Morgan also sought to rely on the decision of the Employment
Appeal Tribunal in Azam v Ofqual 19 March 2015: see para 18 above.
I have no doubt that that case was rightly decided, but the facts were quite
di›erent. The union o–cial"s conduct consisted, as I have said, of the
disclosure of con!dential information to employees in deliberate breach of
an explicit embargo: see para 4 of Judge Eady QC"s judgment.
43 There was a certain amount of discussion in the skeleton arguments
about whether or in what way the taking of the original copy and its
subsequent transmission to, and retention by, the claimant constituted a
breach of data protection legislation. The point was not pursued in the oral
submissions, and rightly so, since I do not see how that question could have
any signi!cant bearing on the essential issue as I have analysed it above.
44 I should add for completeness that Mr Khan submitted that even if
Slade J was right to reverse the decision of the employment tribunal on the
section 152 claim it did not, as she held at the end of para 49, follow that its
decision on ordinary unfair dismissal was undermined. There may be force
in that submission, but in view of what I have said already I need not pursue
the point.
Disposal
45 I would allow the appeal and restore the decision of the employment
tribunal that the claimant was unfairly dismissed by reference to both
section 152 of the 1992 Act and section 98 of the 1996 Act, which would
mean that the judgment on remedy is also restored.

F

BEAN LJ
46 I agree.
IRWIN LJ
47 I also agree.

G

Appeal allowed.
ISABELLA CHEEVERS, Barrister
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2018 April 18, 19;
June 22

Jeremy Baker J

Human rights ! Respect for private life ! Gender identity ! Passport O–ce"s
policy to issue passports bearing either male or female indicator ! Whether
infringing Convention rights of persons identifying as non-gendered ! Whether
concept of ##private life"" encompassing identi$cation as non-gendered !
Whether positive obligation on state to permit non-gendered persons to apply for
passport indicating non-gendered identity ! Whether discrimination against
non-gendered persons in enjoyment of Convention rights ! Human Rights Act
1998 (c 42), Sch 1, Pt I, arts 8, 14
The claimant, who had been born with female physical sexual characteristics,
identi"ed as having no gender. It was the policy of Her Majesty!s Passport O–ce to
require applicants for United Kingdom passports to state their gender as either male
or female and to only issue passports bearing a male or female indicator in the ##sex!!
"eld. The claimant sought judicial review of that policy on the grounds that it
unlawfully interfered with the claimant!s right to respect for private life, guaranteed
by article 8 of the Convention for the Protection of Human Rights and Fundamental
Freedoms1, alternatively, that it unlawfully discriminated against persons who
identi"ed as being non-gendered in the enjoyment of their article 8 rights, contrary to
article 14 of the Convention.
On the claim$
Held, dismissing the claim, that the right to a ##private life!! guaranteed by article 8
of the Human Rights Convention included a person!s identi"cation as being
non-gendered, with the consequence that a person who identi"ed as being
non-gendered had a right under article 8 to respect for that identi"cation; that the
pre-eminent consideration when determining whether article 8 imposed a positive
obligation on the state to ensure that an individual!s non-gendered identity was
respected and, if so, the scope of that obligation was the striking of a fair balance
between the competing interests of the individual and the community as a whole; that
in making that determination the state!s margin of appreciation was a relevant
consideration; that, on the facts of the present case, it was relevant to the width of the
margin of appreciation that (i), although the claimant had a strong personal interest in
gaining full legal recognition as being non-gendered, such strong emotions were not
necessarily justi"ed by the policy under challenge, (ii) there was no consensus among
member states, nor was there a trend towards reaching such a consensus, to recognise
the gender identity of those who did not identify as being exclusively either male or
female and (iii) the Government was entitled to review the current policy as part of a
more fundamental review of policy in relation to gender issues across government;
that it followed that in relation to the issue raised by the claimant the margin of
appreciation to which the Government was entitled was still relatively wide; that,
accordingly, article 8 did not impose a positive obligation on the Government to
permit the claimant to apply for and be issued with a passport with an indicator in the
1

Human Rights Act 1998, Sch 1, Pt I, art 8: see post, para 104.
Art 14: ##The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.!!
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sex "eld signifying that the claimant!s gender was unspeci"ed; that, further, although
for the purposes of article 14 the claimant!s non-gendered identi"cation fell within the
ambit of article 8, any di›erence in treatment in respect of that right between the
claimant and others put forward who might be in an analogous situation would be
objectively justi"able for the same reasons as those governing the existence and scope
of the Government!s positive obligations towards the claimant under article 8; and
that, accordingly, the current policy of Her Majesty!s Passport O–ce did not amount
to an unlawful breach of the claimant!s article 8 rights, either taken alone or in
conjunction with article 14 (post, paras 108, 112, 115, 121, 128—131, 135).
Van K%ck v Germany (2003) 37 EHRR 51 applied.
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CLAIM for judicial review
By a claim form the claimant, Christie Elan-Cane, sought judicial review
of the policy of the Secretary of State for the Home Department to require an
applicant for a United Kingdom passport to declare whether that person!s
gender was either male or female and only to issue passports bearing an ##M!!
(male) or ##F!! (female) indicator in the sex "eld, rather than an ##X!!, indicating
an unspeci"ed sex. Warby J refused permission to proceed with the claim on
consideration of the papers. On 12 October 2017, following a renewed oral
hearing, Gilbart J gave permission to proceed with the claim. The grounds of
challenge were, inter alia, that the policy (i) unlawfully interfered with the
claimant!s right to respect for a non-gendered identity, contrary to article 8 of
the Convention for the Protection of Human Rights and Fundamental
Freedoms, (ii) unlawfully discriminated between the claimant and persons
who self-identi"ed as male or female, contrary to article 14, and (iii) was
irrational. Human Rights Watch was given permission to intervene in
support of the claimant!s case by written submissions.
The facts are stated in the judgment, post, paras 1—36.
Kate Gallafent QC and Tom Mountford (instructed by Cli›ord Chance)
for the claimant.
Sir James Eadie QC and Sarah Hannett (instructed by Treasury Solicitor)
for the Secretary of State.
Flora Robertson (instructed by MacFarlanes llp) for the intervener, by
written submissions only.
The court took time for consideration.
22 June 2018. JEREMY BAKER J handed down the following judgment.
Introduction

H

1 This case concerns a challenge to the lawfulness of the current policy
of Her Majesty!s Passport O–ce to require those who apply for the issue of a
passport to declare whether their gender is either male or female, and that a
passport will only be issued bearing an ##M!! (male) or ##F!! (female) indicator
in the sex "eld, rather than an ##X!!, indicating an unspeci"ed sex.
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Background
2 The claimant, who is 60 years of age, was born with female physical
sexual characteristics and was therefore registered as female at birth.
However, throughout childhood, the claimant grew increasingly detached
from the gender which had been assigned at birth. This had a profound
e›ect upon the claimant!s emotional and psychological development, to the
extent that the claimant decided to undergo two surgical procedures: the "rst
in 1989, a bilateral mastectomy at the age of 31; the second in 1991, a total
hysterectomy at the age of 33. The "rst of these procedures was paid for
privately, whilst the second was undertaken by the National Health Service.
3 These procedures were successful in assisting the claimant to accept a
##non-gendered!! identity and, as the claimant stated in a second witness
statement dated 25 May 2017, the claimant was therefore:
##6. . . . "nally at peace with myself and with my body . . .!!
##8. My non-gendered body is innate and is a fundamental component
of who I am. My non-gendered identity is a fact of my life and is not and
never has been an alternative lifestyle choice. As I was able to accept that
my identity was neither male nor female, I needed to "nd terminology
that accurately expressed my identity as appropriate cultural references
were not present. I self-de"ned respectively as #androgynous!, #third sex!
and #third gender! until adopting #non-gendered! as the most accurate and
appropriate de"nition of my core identity.!!
4 In 1995, and given the importance which the claimant attaches to
being recognised as non-gendered, the claimant contacted the government
body responsible for issuing passports to inquire as to whether, as a
non-gendered individual, it was possible for a passport to be issued without
making a declaration of being either male or female. The claimant was
informed that this was not possible, as a declaration of gender was a
mandatory requirement. In those circumstances the claimant applied for,
and was issued with, a passport with a declaration of being female.
5 In 2005, when consideration was being given by the Government to
the introduction of a scheme of national identity cards, the claimant, being
concerned that the same gender declaration would be required, approached
Simon Hughes MP about the issue. As a result of research carried out on his
behalf, the claimant learnt for the "rst time that the United Nations! body
which was responsible for issuing speci"cations to member countries
concerning international air travel, the International Civil Aviation
Organisation (##ICAO!!), permitted countries to issue passports with either
##M!!, ##F!! or ##X!! in the section of the mandatory machine-readable zone
dealing with sex, and that whilst M and F indicated male and female,
X indicated ##unspeci"ed!!. However, when Simon Hughes inquired of the
government department responsible for the issuing of passports about this
matter, he received a similar response to that previously received by the
claimant.
6 It was in the light of these matters that, as the claimant stated in the
second witness statement, at para 37:
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## #X! passports became a key focal point of my campaign for the legal
and social recognition of non-gendered identity. #X! passports were
permitted in accordance with international accepted standards, #X!
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passports could be introduced without the need for complicated
reworking of statutory legislation and I could envisage that the #X!
passport was an achievable provision. The immediate bene"t of an #X!
passport was that the non-gendered passport holder, identifying as
neither male nor female, would not be forced to present an identi"cation
document that was misrepresentative and furthermore that non-gendered
people would not be put in the position where we are forced to deny our
identities and make what we feel to be a false declaration as a
consequence of a degrading and humiliating application process that
forces non-gendered people to declare as either male or female.!!
7 On 14 July 2010, the claimant wrote to the chief executive of the
Identity and Passport Service (##IPS!!), which was the executive agency
responsible for issuing passports, raising the issue and requesting a
reconsideration of their current policy. The claimant pointed out that both
India and Malaysia permitted their citizens to apply for and be issued with a
passport with an ##X!! for unspeci"ed sex in accordance with the ICAO
speci"cations, and stated that the claimant!s own research and experience
led the claimant to believe that, ##there are potentially hundreds within the
United Kingdom and many thousands worldwide in a similar position to
the claimant!!.
8 The IPS replied on 30 July 2010, stating that:
##I am sorry that you found the requirement to state your gender on the
passport application form inappropriate and o›ensive. We recognise that
not everyone identi"es themselves as male or female as set out on the
form. However, our current computer system does not allow for a
passport to be issued if the gender "eld on the application form has not
been completed.
##Unfortunately, there is little we can do about this at present but we are
prepared to listen to the issues and include them as part of any future
review of the application form. There are a number of issues that we
would have to consider, not least of all the security implications (issuing a
passport without a gender) and the potential impact on the individual
when travelling overseas if we decide to issue passports without the
traditional gender identi"cation. Any potential changes though would
have to be discussed through the International Civil Aviation Organisation
(ICAO) which sets international standards for travel documents. The
current ICAO policy allows for passports to be issued with an #X! instead of
#M! or #F!. However, we are not aware at this stage of any country that has
adopted this approach.
##You may wish to know that our current passport policy allows
transgender people to apply for passports in their #acquired gender! on
production of medical evidence. They do not require a gender recognition
certi"cate. Although the issue of a passport on the basis of medical
evidence does not give legal recognition to a transgender person (this will
have to be acquired through the Gender Recognition Panel), it at least
allows them to travel in their preferred gender.!!
9 A subsequent exchange of correspondence ensued between the
parties, with the claimant pointing out in a letter dated 31 August 2010, that
both New Zealand and Australia permit passports to be applied for and
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issued with an ##X!! for unspeci"ed in accordance with the ICAO
speci"cations. The claimant also referred to feeling apprehensive at border
control points as the claimant!s visual appearance did not match that of the
sex designation on the passport.
10 This exchange of correspondence concluded with a letter from the
IPS, dated 29 September 2010, which con"rmed the current policy but stated
that:
##We need to give careful consideration to amending the current
requirements on the passport as we do not wish to cause additional
di–culties for those travelling overseas. As gender impacts on groups of
people in di›erent ways we intend to work with the Government
Equalities O–ce and the transgender community to consider how we can
move this important issue forward.
##We will also continue to work with the International Civil Aviation
Organisation to discuss how the issue of gender recognition in passports
and what the potential is for change. It is possible for a passport to be
issued with an #X! instead of an #M! for male or #F! for female. However,
we anticipate that the use of an X may raise more questions than answers.
We will be investigating other options including the removal of gender
identi"ers from passports but will need to consider any potential security
implications of such a change.!!
11 On 9 April 2013, the IPS wrote to Simon Hughes MP, in reply to a
letter which he had sent concerning the removal of gender identi"cation on
identity records and other o–cial records. The IPS stated that its policy of
requiring an applicant for a passport to stipulate their gender, and for it to be
shown on the passport, would continue. It acknowledged that a small
number of countries allowed the pre"x ##X!! to be used in their passports, but
stated that:
##The use of #X! is a matter of choice for those individual countries but
we do not consider that currently there is either the ability or the bene"ts
for the British passport holder to require an #X! in their passport.
##UK law recognises only male and female gender. To apply an #X! would
require a change in domestic primary legislation. Consideration would
have to be given to the impact on other areas of legislation such as sex
discrimination, nationality, adoption, human embryology, immigration,
and gender recognition. IPS does not consider that using the passport is
the means by which to make a fundamental change to gender recognition
in the UK. There are no current plans to change domestic legislation to
add or remove the male and female gender.
##Gender in passports is an important identi"er. It is biographic detail
for con"rming identity and enables the correct gender to be applied to
foreign and gender neutral names. It enables appropriate customer
interactions and assists in accurate nationality determination (through a
#mother! and/or a #father!). Transgendered persons can use their passports
as evidence of their acquired gender and as proof of identity to access
gender-speci"c services.
##From a security perspective, gender in passports assists in identifying
imposters at all stages of the passport application and usage process.
Physical checks at borders can be carried out by a person of the
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appropriate gender without questions being raised about the applicant!s
gender.
##IPS remain open to suggestions for change but such a change would
be on the basis that it was required by law or that it provided additional
bene"ts to the applicant and that the high standards of public and
personal safety achieved by the passport were not diluted. IPS will
continue to monitor any relevant changes in domestic and international
circumstances in respect of both the use of #X! and no gender markings in
passports.!!
12 On 3 February 2014 Her Majesty!s Passport O–ce (##HMPO!!),
which took over the role of the IPS and is now part of the Home O–ce,
published a report containing the results of an ##Internal Review of Existing
Arrangements and Possible Future Options!! in relation to ##Gender marking
in passports!!. It set out its current policy at para 1:
##1.1 All applications are required to select either the gender male or
female on the passport application form, both in paper and online format.
Where no gender is selected, the gender shown on the applicant!s source
documents will be transposed onto the passport application screen.
##1.2 Before a passport may be issued in an acquired gender, evidence
of the transition is required. Evidence may be in the form of a gender
recognition certi"cate (GRC), re-registered birth certi"cate showing the
acquired gender or a letter from the applicant!s medical consultant or a
general practitioner con"rming that the orientation to the acquired
gender is likely to be permanent.!!
##1.4 There is no provision in the passport or on the passport
application form for a person to transition from one gender to no gender
or to state that they do not identify in either gender. This is in line with
UK legislation that recognises only the genders male and female.
##1.5 Gender diverse people are therefore instructed to complete the
gender on the passport application form in the gender that is shown on
their birth or adoption certi"cate, unless they are in the process of
transitioning to one or other recognised gender, when they will be treated
as set out above.!!
13 The review listed HMPO!s assessment of the bene"ts and potential
impact of retaining gender in passports:

G

H

##Bene$ts of gender in passports
##1.6 Gender is used:
##! As a biographic detail for con"rming identity.
##! To identify the correct gender of foreign names$this is becoming
more relevant with the repatriation of applications from overseas.
##! To enable appropriate customer interactions (including respectful
address in writing and in conversation and the application of
customary and gender-based naming conventions).
##! For accurate nationality determination (through a #mother! and/or
a #father!).
##! For identifying imposters at all stages of the passport application
and usage$for example, a person may have fraudulently tampered
with a genuine British passport by substituting the photograph.
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##! For transgendered persons to use their passport as evidence of their
acquired gender.
##! So that physical checks at borders are able to be carried out by a
person of the appropriate gender without questions being raised
about the applicant!s gender.
##! As proof of identity to access gender-speci"c services.
##Uses of gender in the life of a passport
##1.7 Gender is a relevant factor at all stages in the life of a passport.
From application, through consideration and then to every time the
passport is used by the customer, gender is used as a biographical
identi"er to help verify the identity of the applicant.
##Areas of potential negative impact
##1.8 The two groups who may be negatively impacted by our current
policy are persons:
##! transitioning from one recognised gender to another who may not
physically present as the gender recorded on their passport or who
use one identity for o–cial purposes (for instance at work) and
another to travel in.
##! who are gender diverse, not identifying in one or either gender who
object to having either male or female shown on their passport.!!
14
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The review went on to note that:

##2.3 We have sought to speak to key stakeholder groups and to
relevant parts of Government (section 7). The fact that we are carrying
out the work is welcome but there is little in the way of support to make
changes that as a matter of routine result in highlighting the status of that
person.!!
##2.5 We remain open to suggestions for change but such a change
would be on the basis that it was either required by law or that it provided
additional bene"ts to the applicant. Choice is an important factor but we
have received feedback that would suggest that enabling that choice may
be more detrimental than bene"cial.
##2.6 There have been very little public calls for the #X! provision in the
passport. A campaigner is in frequent contact with the Government
Equalities O–ce, ourselves, other ministries and No 10 about recognition
of the ability to choose both gender and not to be required to disclose
gender. There are no calls for change from gender representative groups
or civil liberties groups. The campaigner has set up a petition seeking a
change in the passport gender markings. To date this has attracted 667
signatures.!!

E

F

G

15 The review set out the legislative issues which it considered may arise
for consideration in the following terms:
##4.1 As passports are issued at the discretion of the Home Secretary in
the exercise of Royal Prerogative, there is no legislative requirement in
domestic law setting out the gender requirement in the UK passport.
However, legislation in other areas recognises only the genders male and
female. Therefore, what may appear to be a simple and inclusive change
to passports could have wider reaching consequences.
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##4.2 The Sex Discrimination Act 1975 (as amended in 1986) refers
only to #woman! and #man! and the sexes #male! and #female!. Similar
language is used in the Equality Act 2010. The Gender Recognition Act
2004 refers to male and female genders and states that a person of #either
gender . . . may make an application for a gender recognition certi"cate
of the basis of . . . living in the other gender!. No provision exists for
transitioning to a third gender or for a person to be shown as no gender.
##4.3 Nationality legislation relies on the concepts of #mother! and
#father!. Under the British Nationality Acts (BNA) 1948 and 1981, the
Immigration Act 1971, Human Fertilisation and Embryology Act 2008,
and the Adoption and Children Act 2002, nationality is only able to be
passed on by a mother or father and in a large amount of cases (especially
for those born prior to 1983) can only be taken through the father. An
introduction of a third gender would require possible amendments to
these Acts to explain how someone of a third gender may be able to gain
or pass on nationality, which would be a complex undertaking.
##4.4 Third parties (including banks) that have a legal obligation to
con"rm a person!s identity and to do so they are legally empowered to
take a copy of the personal details in a passport:
##! Under the Immigration, Asylum and Nationality Act 2006 an
employer has to verify that a person legally able to work in the UK.
##! Under the Money Laundering Regulations 2007, certain
organisations (banks, insurance companies, accountants, solicitors
etc) are required to con"rm a person!s identity to enable them to
become or remain their customer. When completing some "nancial
transactions customers may be asked to provide proof of identity
and a copy of their passport may be taken.
##4.5 At present there are no plans across Government to introduce a
third gender. Whilst some parts of government do not rely upon gender
as part of their identi"er process (e g Ministry of Defence on military
personnel identity cards), the norm is for gender to form a key part of the
personal information gathered in respect of the individual.
##4.6 The introduction of a third gender would require changes to
computer systems, record gathering processes, procedures and policies as
well as developing strategies for how public services interact with their
customer base. As with HMPO, other parts of government do have
policies in place to deal with transgender people but they speci"cally
preclude recognition of a third gender.
##4.7 HMPO could introduce recognition of a third gender but it would
be in isolation from the rest of government and society. There are likely
to be so few applications for such a passport but we would need to avoid
issuing a document that was not recognised by other government or wider
UK society.!!
16 The review set out the various options open to Government, namely:
option 1, do nothing; option 2, issuing two passports; option 3, removing
gender from the visible information on a passport; option 4, removing
gender from passports and; option 5, adding a third gender marker ##X!!.
In relation to the "rst option, the review stated, at para 5:
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##We have discussed with international partners and it was raised at the
ICAO, Technical Advisory Group meeting in December 2012. ICAO is
adopting a similar approach to the UK. That is maintaining a watching
brief on this area of work with regular updates and reviews.!!

A

Whilst in relation to the "fth option, the review stated, at para 5.4:
##The option of having a third category, #X!, within the gender "eld in a
passport is already permitted by the International Civil Aviation
Organisation (ICAO) standards. This option raised the following concerns:
##! This marker could single out individuals, speci"cally at border
controls or imply that an individual is of no gender (perhaps
incorrectly) and therefore cause o›ence.
##! This marker would need to be added to our current passport
application form; however, it may cause some confusion with
applicants who may interpret this category wrongly. Applicants
may then need to be contacted to con"rm they marked #X!
correctly. This could result in increased customer complaints
and/or inaccurately issued passports.
##! O–cials at ports of entry may be unable to identify individuals and
would therefore involve checks to be made which would further
inconvenience and embarrass the individual. Determination of
who should complete these checks (i e a person of the correct
gender) would be frustrated.
##! There would be a number of system issues in the addition of #X! as a
gender marker to the visible "elds and biometric chip on the
passport, including fundamental changes to our computer system
which would be very costly.
##! Other customers may request #X! in their passports or in fact
question whether HMPO should be asking what their gender is at
all for the purpose of passport issuance and whether this is
proportional.
##! British passport holders with #X! in their passports may require
additional consular assistance e g if they are stopped on entry to or
exit from a country which does not recognise a third gender or
criminalised transgender or gender diverse individuals.
##! Section 22 of the Gender Recognition Act 2004 protects the privacy
rights of transsexual people under article 8 of the European
Convention on Human Rights by criminalising the disclosure of
information relating to their gender history by a person who
acquired that information in an o–cial capacity. Section 22 sets
out a series of exceptions, where disclosure is considered justi"ed,
which include where the person in question has given permission
for the disclosure. Therefore, in order to be able to add #X! to a
passport, HMPO must have a declaration signed by the applicant
that their individual gender situation will be referred to on their
passport.
##! Evidence of gender diversity needed for an applicant to be able to
select #X! as a gender marker would be di–cult to produce because
the UK has no legal framework for those who do not recognise male
or female genders. Self-identi"cation would not be appropriate.!!
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17 The review estimated the overall costs of altering the passport
application process itself, by adding the ##X!! gender marker, to be
approximately £2m. Although, this "gure would be signi"cantly increased if
other legislative changes were introduced.
18 On 5 June 2014, an early day motion was tabled in the House of
Commons urging the Government to make ##non-gendered-speci"c
X passports available to those UK passport holders who do not identify with
a particular gender!!: Early day motion 47, 2014—2015.
19 On 24 February 2015, the claimant wrote to HMPO enclosing a
##Report on the UK Legislative Framework for Issuance of X Passports to
Non-gendered Individuals!! which had been commissioned by the claimant
from Cli›ord Chance llp. The letter requested HMPO to consider altering
the current policy refusing to issue X passports, stating that the claimant
would thereby be enabled to ##gain the social legitimacy, a–rmed through
the correct documentation, that most people take for granted!!.
20 The report suggested that the current policy of HMPO relating to
the non-issuing of ##X!! passports was unlawful, being contrary to the
Government!s obligations under the Human Rights Act 1998, the Gender
Recognition Act 2004 and the Equality Act 2010. In a schedule annexed to
the report it listed six countries around the world (a seventh, Argentina, was
included, but it is acknowledged by the parties that this was an error), which
permitted the issuing of ##X!! passports, these being: New Zealand; Australia;
Denmark; Malta; India and; Nepal.
21 As no substantive response was provided to this letter, and in
accordance with the pre-action protocol for judicial review, a letter was sent
on behalf of the claimant to the defendant dated 30 June 2015. It reiterated
much of what had previously been asserted by the claimant or on the
claimant!s behalf, and noti"ed the defendant of the claimant!s intention to
challenge the current policy of HMPO that all applicants are required to
select either the male or female gender on the passport application and that
passports may only be issued with the male or female signi"ers on the
passport.
22 The letter asserted that HMPO!s current policy was unlawful as a
breach of the claimant!s right to respect for private life under article 8 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(##the Convention!!), and a breach of the claimant!s article 14 right not to be
discriminated against. It stated that the claimant sought the option of a
passport which re%ected the claimant!s non-gendered identity and that of
others who were third gendered (i e persons who consider themselves to be
both male and female) and inter-sex (i e individuals having physical
characteristics of male and female sex) whose gender is neither exclusively
male or female.
23 It was pointed out that although the exact number of non-gendered
persons within the UK and worldwide is unknown, the NHS published the
following information concerning those with gender dysphoria:
##It is not known exactly how many people experience gender
dysphoria . . . A study carried out in Scotland in 1999 found that around
one in every 12,500 people may have the condition, although some
people believe this is a signi"cant underestimate. A survey of 10,000
people undertaken in 2012 by the Equality and Human Rights
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Commission found that 1% of the population surveyed was gender
variant, to some extent.!!

A

Moreover, the NHS de"nes gender dysphoria as follows:
##Gender dysphoria is a condition where a person experiences
discomfort or distress because there is a mismatch between their
biological sex and gender identity.
##While biological sex and gender identity are the same for most
people, this is not the case for everyone. For example, some people may
have the anatomy of a man, but identify themselves as a woman, while
others may not feel they are de"nitely either male or female.
##This mismatch between sex and gender identity can lead to distressing
and uncomfortable feelings that are called gender dysphoria. Gender
dysphoria is a recognised medical condition, for which treatment is
sometimes appropriate. It!s not a mental illness.!!
24 It was submitted that because eligibility for a gender recognition
certi"cate under the Gender Recognition Act 2004 is not contingent upon
any form of gender reassignment surgery, a person!s right to de"ne their
gender di›erently from their biological sex is therefore enshrined in English
law.
25 Thereafter the letter set out a detailed refutation of the concerns
expressed in HMPO!s review about the introduction of a system which
permitted an applicant for a passport not to specify whether they were male
or female by placing an ##X!! in the gender "eld.
26 In responding to this letter on 8 September 2015 the defendant,
whilst accepting that the issues raised by the claimant may engage article 8 of
the Convention, denied that the lack of provision for ##X!! gender passports
unlawfully interfered with that claimant!s article 8 rights, as there was no
positive obligation on the state to provide legal recognition of the many
di›erent ways in which individuals may de"ne themselves, and in particular
no obligation to legally recognise a non-gendered identity.
27 It suggested that there was no European or international consensus
in relation to this issue, and that the United Kingdom was entitled to a wide
margin of appreciation. It stated that the defendant had carefully considered
this issue and would continue to do so in alignment with societal
developments, but that at present the defendant did not consider that any
disadvantages su›ered by the claimant outweighed the reasons for
maintaining the present position.
28 On 14 January 2016 the House of Commons Women and Equalities
Committee published a Report on Transgender Equality (HC 390).
Although this report, as its title suggested, speci"cally examined the
concerns of transgender people, it was noted in its introduction that transidentity can include non-gendered people. However, it pointed out that
whilst issues relating to non-gendered people featured in the report, it was
not possible to undertake an in-depth consideration of all their concerns and
observed that there was a need for government policy to address their
speci"c needs. Likewise, with those who are inter-sex.
29 The report examined a wide range of statutory provisions and
situations in which gender was considered to be an issue and noted that there
was a lack of good quality statistical data regarding trans-people in the UK
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but that current estimates indicated that some 650,000 are ##likely to be
gender incongruent to some degree!!.
30 In its conclusions the committee, considered the Gender Recognition
Act 2004, and recommended that the Government should ##look into the
need to create a legal category for those people with a gender identity outside
that which is binary and the full implications of this!!.
31 Included in its other recommendations was the following:
##54. There is a need for a greater awareness of trans people!s legal right
in most contexts to have their name and gender recorded as they wish
without precondition. It is commonly assumed that there is such a thing
in UK law as a #legal name!, when there is not; and that legal gender must
be proved in many situations when this is in fact neither required nor
appropriate. (Para 296.)
##55. The Government must take the lead by ensuring public services
have clear and appropriate policies regarding the recording of individuals!
names and genders. The requirement for trans people to produce a
doctor!s letter in order to change the gender shown in their passport
inappropriately medicalises what should be simply an administrative
matter. This requirement must be dropped. (Para 297.)
##56. The UK must follow Australia!s lead in introducing an option to
record gender as #X! on a passport. If Australia is able to implement such
a policy there is no reason why the UK cannot do the same. In the longer
term, consideration should be given to the removal of gender from
passports. (Para 298.)
##57. The Government should be moving towards #non-gendering!
o–cial records as a general principle and only recording gender where it is
a relevant piece of information. Where information on gender is required
for monitoring purposes, it should be recorded separately from
individual!s personal records and only subject to the consent of those
concerned. (Para 299.)!!
32 The Government provided its response to the committee!s report
in July 2016: Government Response to the Women and Equalities
Committee Report on Transgender Equality (Cm 9301). In relation to the
recommendation concerning the Gender Recognition Act 2004, the response
stated that it would like to see more evidence on the case for change and would
therefore monitor the implementation of alternative gender recognition
processes in other jurisdictions in furtherance of the Government!s
commitment to furthering transgender equality.
33 Its response to the recommendations of the committee contained
within paras 54—57 of its conclusions included the following, at pp 22—23:
##We understand that it can be very distressing for some transgender
people when faced with putting their birth sex on a form. To tackle this,
we will carry out an internal review of gender markers in o–cial
documents to "nd ways to reduce unnecessary demands for such markers,
while ensuring necessary data is collected to tackle sex discrimination and
inequality, and for identity purposes.!!
##The passport is a unique and important document. HM Passport
O–ce (HMPO) is required to obtain only that information from
applicants and third parties which is relevant and necessary to consider a
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passport application. Gender is gathered at the point of application to
assist in the determination of identity. The showing of a gender marking
on the passport accords with standards set by the International Civil
Aviation Organisation. Gender is one of a number of identi"ers that
enables HMPO to be satis"ed with the identity of a person before a
passport is issued. It also assists border and law enforcement agencies
and helps the passport holder when accessing or seeking access to services
or being at the end of receiving interventions that may be gender speci"c.
##Signi"cant changes have been made in the technology used to identify
the holder of travel documents. For example, e-travel documents use
facial recognition technology and other biometric identi"cation methods.
This provides an opportunity to look beyond the biodata displayed on
travel documents, including gender, to con"rm an identity.
##At present, a person is required to produce a doctor!s letter before
they can change the gender shown in their passport. As Karen Bradley
indicated when appearing before the committee, HMPO will extend the
range of supporting documentation that can be used by an applicant to
demonstrate use of their gender of choice in their daily life. This will
mirror the approach adopted for passport applicants who wish to change
their name.!!
##Currently, UK law only recognises male and female genders, and to
introduce a third category denoted by an #X! in the passport would
require a change in primary legislation. Before such legislation could be
introduced, we would need to consider the impact that such a change
would have on the personal safety and wellbeing of the individual, as well
as wider issues including public protection, and combating identity theft
and fraud. We would not see the passport as being used in the UK to
recognise a third gender marking in isolation from other areas of
government.
##The removal of any gender marking on the face of the passport is not
currently an option under standards issued by the International Civil
Aviation Organisation (ICAO). However, we have agreed with the ICAO
Technical Advisory Group that the UK will conduct a survey with
member states on gender and passport markings. The Group has agreed
that the "ndings from the survey will formally be referred for action and
next steps to one of the operational sub groups, the Implementation and
Capacity Building Working Group (ICBWG). The aim is to report the
"ndings from the survey by December 2016 to the ICBWG. We maintain
the need for gender to be gathered at the point of application and included
in the passport chip to assist law enforcement and border agencies.!!
34 Upon reviewing the Government!s response, those instructed on
behalf of the claimant wrote to HMPO on 8 August 2016 submitting that the
introduction of ##X!! passports would neither require legislation nor would it
introduce a third category beyond male and female, as passports are issued
in exercise of the Royal Prerogative and ##X!! would only indicate that the
passport holder!s gender is unspeci"ed, in accordance with ICAO standards.
It reiterated that whether legislation not relating to passports requires
amendment is outside the ambit of the claimant!s challenge to the current
practice of HMPO and does not justify interference with the claimant!s
rights a›ected by that policy.
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35 The letter went on to note that the Government!s response appeared
to rely upon a narrower set of reasons for maintaining HMPO!s present
policy than that contained in its internal review and requested HMPO to
clarify that the only points relied upon were those contained in the
Government!s response.
36 HMPO replied to this enquiry on 3 October 2016 con"rming that it
relied upon all of the points contained in its internal review. Moreover,
although it acknowledged that passports were issued by the Home Secretary
in exercise of the Royal Prerogative, such that:
##there is no legislative requirement in domestic law setting out the
gender requirement in the UK passport. However, as stated in the
Government!s response to the Transgender Equality report, UK law
currently only recognises male and female genders.
##ICAO allows for an #X! in the sex "eld of the biographical page of the
passport to signify that a person is of unspeci"ed gender. HM Passport
O–ce requires applicants to specify their gender during the passport
application process for identity purposes and only accepts male or female
genders in line with current legislation. Whilst the passport is a travel
document, it is also used in practice in the UK by the public and service
providers to assert and verify identities. The security of the passport is
therefore important in protecting people!s identities and general security.
HM Passport O–ce is cognisant of this and therefore would need to make
sure any change to the passport does not adversely a›ect the wider
interests of HM Government or the UK public. To introduce #X! gender
marking in isolation form the rest of government would be the wrong
approach. Any change must be considered across Government, ensuring
the wider impact has been properly considered, to make sure that there is
an aligned, consistent approach underpinned by legislation.!!
Judicial review: grounds of support and resistance
Grounds of support
37 In the detailed statement of grounds, the claimant submits that the
current policy of HMPO, which requires an applicant for a passport to
declare their gender as being either male or female, and the issuing of a
passport re%ecting only that designation, is unlawful as being: (i) a breach of
the claimant!s article 8 right to respect for the claimant!s private life;
(ii) a breach of the claimant!s right under article 14 not to be discriminated
against; (iii) irrational, and; (iv) a failure to take into account relevant
considerations, whilst wrongly taking into account irrelevant considerations.
38 It is submitted that an individual!s gender identity is an aspect of
their private life and therefore falls within the scope of article 8 of the
Convention.
39 It is pointed out that the claimant is one of a group of individuals
who consider themselves to be non-gendered and it is submitted that due to
the importance of this aspect of their private life the Government is under a
positive obligation to ensure that the claimant!s non-gendered identity is
respected.
40 It is submitted that the defendant has failed to ensure due respect for
the claimant!s non-gendered identity by requiring the claimant to declare
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being either male or female when applying for a passport, and only issuing a
passport with a designation of male or female in the sex "eld.
41 It is pointed out that the issuing of passports is undertaken by the
Home O–ce in the exercise of the Royal Prerogative and there is no
legislative requirement in relation to the form in which gender is required
either to be declared by an applicant or to be recorded on a passport.
42 Furthermore, since 1 March 1947 the UK has been a contracting
member state of the Convention on International Civil Aviation (##the
Chicago Convention!!). Under article 37 of the Chicago Convention each
member state undertakes to collaborate in securing the highest practicable
degree of uniformity in practices in relation, inter alia, to airways and
auxiliary services in order to facilitate air navigation and to this end the
ICAO, which is a UN specialised agency established to manage the
administration of the Convention, is required to adopt and amend
international standards and recommended practices and procedures dealing
with, inter alia, customs and immigration procedures.
43 The ICAO!s current standard for ##Machine Readable Travel
Documents!!, 7th ed (2015), Part 4 (Doc 9303) provides minimum
requirements for machine readable passports which includes, as one of
the mandatory requirements, information as to the sex of the holder in the
following terms:
##Speci"cations: Sex of the holder, to be speci"ed by the use of the
single initial commonly used in the language of the state where
the document is issued and, if translation into English, French or Spanish
is necessary, followed by an oblique and the capital letter F for female,
M for male, or X for unspeci"ed.!!
44 It is pointed out that, in addition to providing for a male or female
designation, a number of countries have adopted the use of the ##X!!
designation on their passports. Moreover, some countries have recognised a
third gender which encompasses those who do not identify as being
exclusively either male or female. For example, the Scottish Government has
announced the recognition of gender identities other than male or female in
forthcoming legal reform. Therefore, it is submitted that there is a growing
European and international trend to recognise the gender identity of those
individuals, who include those who identify themselves as non-gendered.
45 It is pointed out that although the number of individuals who
identify themselves as being non-gendered is unknown, various studies
indicate that it is not a numerically insigni"cant group, and that gender
dysphoria is a recognised medical condition, which includes those who do
not feel that they are de"nitively either male or female.
46 It is not only pointed out that no legislative amendment is required to
e›ect a change of policy, but that the Women and Equalities Committee
recommended such a change. It is submitted that identity checks either by
customs or private institutions are undertaken either by electronic facial/iris
recognition or by photographic comparison. Moreover, that the costs
involved in changing the policy are likely to be relatively modest and, in any
event, given the importance of the issue, would not justify refusing such a
change. It is submitted that there is no requirement for the defendant to
consider any wider implications of a change in HMPO!s policy upon other
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aspects of government regulation which is a›ected by gender, as there would
be no such implications due to the fact that the ##X!! marker on a passport
would only indicate that the gender is unspeci"ed, rather than indicating a
third gender. In any event there is no justi"cation for any further delay in
considering these matters.
47 It is submitted that there is no evidence of any increased risk to the
holders of passports at customs controls, and therefore no risk of increased
use of consular resources. Moreover, it is submitted that there is no
justi"able reason why an individual should not be entitled to choose for
themselves that they do not wish to specify their gender on their passports,
and there is no need for any declaration under the Gender Recognition Act
2004 that the individual!s gender would not be referred to on their
passports.
48 In these circumstances it is submitted that there can be no
justi"cation for the continuation of HMPO!s current policy which amounts
to an unlawful interference with the right to respect for the claimant!s
non-gendered identity.
49 As such there is also unlawful discrimination under article 14 of the
Convention between the claimant and those who identify as being male or
female.
50 Moreover, it is submitted that HMPO!s current policy is irrational
and is the product of a determination which failed to take into account
relevant considerations, whilst taking into account irrelevant ones.
Grounds of resistance
51 In the summary grounds for resisting the claim, although the
defendant acknowledges that an individual!s gender identity is an aspect of
their private life, it is submitted that the UK is entitled to a margin of
appreciation in relation to this issue and there is no positive obligation to
recognise a gender other than male or female.
52 In the event that such a positive obligation arises, then it is submitted
that the current policy of HMPO does not amount to unlawful interference
with the claimant!s article 8 right, because the interference is justi"ed by the
legitimate aims of needing to maintain an administratively coherent system
of gender recognition, maintaining security and combatting identity theft
and fraud, ensuring security at national borders, and ensuring the personal
safety of the passport holder.
53 Moreover, the interference is proportionate. In this regard it is
submitted that the interference is modest in nature, there are a relatively
small number of individuals who are a›ected, and there would be signi"cant
costs and administrative di–culties involved in such a change, especially
because of the need to maintain a coherent system of gender recognition
across other government areas which would be a›ected by such a change. It
is submitted that the recognition of a third category of gender is a potentially
controversial area of social policy, and the court is not in any position to
provide guidance as to what pre-conditions (if any) should exist before an
individual could be recognised as being non-gendered.
54 It is submitted that domestic law only recognises two genders, either
male or female, as re%ected in primary legislation including the Equality
Act 2010, the Civil Partnership Act 2004, pensions legislation and the
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requirement to enter a child!s sex on their birth certi"cate. The concept of
parenthood, being either a father or mother, is used in the Human
Fertilisation and Embryology Act 2008 and the Birth and Deaths
Registration Act 1953. Moreover, that gender is used in a variety of ways in
the exercise of government and non-governmental functions including the
allocation of prisoners within the prison establishment, children attending
single-sex schools and sporting activities. To this end, although the Gender
Recognition Act 2004 enables an individual to change from male to female
or vice versa, it does not recognise an individual who identi"es as
non-gendered.
55 It is submitted that there is no decision of the European Court of
Human Rights (##the ECtHR!!) which establishes a positive obligation to
recognise a gender other than male or female, and none which would require
the defendant to permit individuals to declare their gender as being
unspeci"ed on their passport application. Furthermore, there is no consensus
either amongst the Council of Europe members or internationally, to permit
passports to be issued with an ##X!! in the sex "eld.
56 It is recognised that this is an issue which requires to be kept under
review and it is submitted that the defendant is doing so in line with the
undertaking provided in response to the report by the Women and Equalities
Committee, by conducting an internal review to reduce unnecessary
collection of gender markers and conducting a survey with ICAO members
on gender markings in passports.
57 In these circumstances it is submitted that there is no positive
obligation upon the UK to recognise a gender other than male or female and,
in any event, any interference with the claimant!s article 8 rights is justi"ed
as being in accordance with law, necessary and proportionate.
58 As such, it is submitted that there is no breach of article 14, and that
in any event the claimant!s identi"cation as being non-gendered is not a
protected status.
59 Moreover, it is submitted that HMPO!s policy is rational, and based
upon relevant rather than irrelevant considerations.
Claimant"s response
60 In a response to the summary grounds of resistance the claimant
submits that the claim is limited to challenging the current policy of HMPO
in not permitting a passport to be applied for and issued with the claimant!s
gender being unspeci"ed and does not amount to a claim for recognition of a
third gender. Therefore, there is no justi"cation for any wider consideration
of the impact of such a change across other governmental areas.
61 Moreover, the ICAO already permit passports to be issued with ##X!!
in the sex "eld, such that there is no need for any further surveys to be carried
out relating to the removal of gender markers on either passports or other
o–cial documentation.
Procedural issues
62 The application for permission for judicial review was refused on
paper by Warby J but granted on renewal by Gilbart J on 12 October 2017.
63 An application by Human Rights Watch, a non-governmental
human rights organisation, to intervene in support of the claimant!s
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challenge to the current HMPO policy by way of written submissions was
granted by consent at the commencement of the hearing for judicial review.
Consequently, I have read and taken into account those written submissions
dated 12 March 2018, which assist with an understanding of gender issues,
particularly within their international context, together with third party
evidence, namely a joint witness statement by Dr Julia Ehrt and Zhan Chiam
dated 31 January 2018.
Evidence
Claimant"s evidence
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64 The claimant has provided three witness statements, two of which
are dated 25 May 2017 and the third is dated 30 January 2018, much of
which has already been encapsulated within the background section of this
judgment.
65 In both the "rst and second witness statements it is pointed out that
because of the claimant!s decision not to identify as a female, the claimant is
not able either to marry or enter into a civil partnership, such that the
claimant does not have automatic rights of inheritance.
66 In the second witness statement the claimant recognised that: ##The
idea of rejecting gender is hugely controversial in our society.!!
67 The claimant stated that in 2008 a website request for individuals to
get in touch with the claimant if they would opt for a non-gender speci"c
passport generated approximately 120 responses. The statement went on
to relate the very signi"cant employment di–culties which %owed from
public disclosure of the claimant!s non-gendered identity and concluded, at
para 39, that:
##From the point of disclosure I have had to deny my identity every time
I need to apply for an essential item of documentation. The passport is
such a signi"cant document that it is impossible to function in many areas
of life without one. It would obviously make travel outside the United
Kingdom impossible if I were to surrender my right to hold a passport. It
is with the greatest reluctance that I continue to hold a passport that is not
an accurate representation of my identity. I maintain a passport in order
that I am not to sacri"ce my fundamental right to travel outside the UK
and lose access to a number of other bene"ts associated with the passport
such as access to certain "nancial services or being able to register with a
new GP. I hold a driver!s licence that has a gendered reference encoded in
the number because I cannot give up my right to drive.!!
68 It is pointed out that in March 2016 the Scottish First Minister
announced the recognition of gender identities other than male or female in
forthcoming legal reform. Moreover, not only do the Yogyakarta Principles
(2017), formulated by a distinguished group of international human rights
experts, include provision for ##a multiplicity of gender markers!!, but in
November 2017 in Opini&n Consultiva OC-24/17 the Inter-American Court
of Human Rights considered that the ability to correct references to gender
in identity documents to accord with a person!s self-perceived gender
identity was a right protected by the American Convention on Human
Rights.
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Defendant"s evidence
69 On behalf of the defendant Kate O!Neil, the Deputy Director of the
Social Policy and Equality Division in the Government Equalities O–ce
(##GEO!!), has provided two witness statements dated 14 December 2017
and 20 March 2018. Timothy Woodhouse, the Acting Head of the Illegal
Migration, Identity Security and Enforcement Unit of the Border,
Immigration and Citizenship Policy and Strategy Unit at the Home O–ce,
has also provided a witness statement dated 18 December 2017.
70 Kate O!Neil explains that the GEO is responsible for delivering the
Government!s equality strategy and legislation, which now includes dealing
with issues connected with sexual and gender identities. She states that the
GEO recognises that sex and gender are two di›erent characteristics, the
former being biologically determined, whilst the latter is a social construct,
such that ##One!s gender identity is one!s innate sense of gender$which
could be male, female, both, neither or %uid!!. However, she recognises that
the approach adopted by the GEO is not re%ected in legislation, which
does not de"ne the terms sex and gender, and often uses the terms
interchangeably. Moreover, no UK legislation currently contemplates a
gender other than being either male or female.
71 Thereafter in her "rst witness statement Kate O!Neil explains that
despite the adoption in 2007/2008 of a policy to draft legislation in a genderneutral way, there remains a signi"cant number of statutes which assume the
existence of only two genders, some of which make speci"c provision for one
of those genders, including those relied upon in the defendant!s written
submissions, together with the Interpretation Act 1978 and the Female
Genital Mutilation Act 2003. Furthermore, there are a number of services
provided either directly or indirectly by Government which are organised in
a manner which recognises only two genders, including prisons, probation,
hospitals, schools and rape crisis and domestic abuse centres. She sets out
between paras 59 and 89 some of the work which would be required to be
completed by Government in the event that a third gender category was
o–cially recognised in the UK.
72 Kate O!Neil recognises that there has been little consideration thus far
by either Government or Parliament of particular policy measures directed
towards non-binary individuals. The most signi"cant being HMPO!s internal
review of gender markings on passports in 2014 and the report and response
to the Women and Equalities Committee in 2016. Moreover, save for a
number of early day motions which were not debated, the only other
legislative proposal concerning the issue of gender identity was an
unsuccessful proposed amendment to the Equality Act 2010.
73 She explains that in October 2017 the GEO, through the Foreign and
Commonwealth O–ce, sought information from a number of countries in
relation to the issue of the legal recognition of a third gender and as to its
inclusion on identity documents, including passports. The responses are set
out between paras 41 and 55 of her "rst witness statement.
74 In relation to the Council of Europe countries, the following
responded that they neither permitted ##X!! markings on their passports nor
recognised a third gender: Ireland, Portugal, Greece, Norway, Sweden,
Belgium and Switzerland. However, the following made some provision:
Malta did not recognise a third gender but permitted ##X!! to be included on

A

B

C

D

E

F

G

H

' 2018 The Incorporated Council of Law Reporting for England and Wales

AB 1560

5139

[2018] 1 WLR
A

B

C

D

E

F

G

H

R (Elan-Cane) v Home Secretary (QBD)
Jeremy Baker J

o–cial documents, including passports indicating an unquali"ed gender and
available to all; Denmark did not recognise a third gender but permitted ##X!!
to be included on their passports standing for unspeci"ed and not requiring
any medical evidence; Germany now permitted ##X!! to be included on birth
certi"cates for babies whose biological sex is unclear, subject to later
clari"cation if required. ##X!! can also be used on passports by an individual
with an ##X!! birth certi"cate but not by anyone else. A survey carried out in
2017 found that the recognition of a third gender would require the
amendment of over 1,000 pieces of legislation. Moreover, in November
2017 a decision by the First Senate of the German Constitutional Court held
that it was unlawful not to permit an inter-sex individual to correct their
birth certi"cate by deleting the previous female entry and replacing it with
##inter/diverse!!; France did not respond to the survey but in May 2017 the
French Cour de Cassation held that the refusal of a request by an inter-sex
person registered male at birth to amend the birth certi"cate to neutral was
not unlawful; although Portugal does not recognise a third gender at present,
there is a proposal for legislation to be introduced to enable gender selfdetermination, which may lead to such recognition.
75 In relation to the international situation, the following responded
that they neither permitted ##X!! markings on their passports nor recognised a
third gender: Thailand, Argentina, the USA and Colombia. However, the
following made some provision: Nepal has recognised a third gender for
a number of years, it is self-de"ned and able to be used on o–cial
documentation; Australia permits ##X!! on its passports to indicate
##indeterminate/inter-sex/unspeci"ed!! and covers those who identify in a
gender other than that assigned at birth, including a third gender which is
not exclusively male or female, which is required to be supported by a
statement from a medical practitioner or psychologist; India currently
has legislation being considered to recognise a third gender as being
##transgender!!; since 2015 New Zealand has permitted ##X!! on their
passports for those who sign a statutory declaration that they wish their
gender to be recorded in this manner; Canadians will soon have the option of
declaring their gender as ##X!! unspeci"ed on their passports, to re%ect those
who do not identify as being either male or female. Some Canadian states
have recently permitted this on other o–cial documentation; Pakistan
permits ##X!! on their passports for individuals who are transgender.
76 Finally, Kate O!Neil sets out the work currently being undertaken by
the GEO in relation to these issues. Firstly, the Government launched a
national survey of LGBTþ people which closed in October 2017 in which
7,411 people out of a total of 108,098 responses identi"ed as non-binary. It
is understood that this is the largest sample of non-binary people in the UK
and she states that the "ndings of the survey are anticipated to be the
primary factor determining GEO policy towards non-binary people for the
foreseeable future. Secondly, in response to the Women and Equalities
Committee!s report, the Government is undertaking an internal review of
gender markers in o–cial documentation. Thirdly, the Government is
developing a consultation on amendments to the Gender Recognition Act
2004. Although this will not include proposals to introduce legal
recognition for non-binary persons, the Scottish Government launched a
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consultation in November 2017 which includes such a proposal which will
need to be considered in relation to its impact within the rest of the UK.
77 In her second witness statement, Kate O!Neil sets out the
preliminary "ndings from the national survey of LGBTþ people. The survey
included an open text question which invited the respondents! views on
whatever issue they wanted to raise. IPSOS MORI informed her that whilst
a large number of responses stressed their desire for legal recognition of their
non-binary gender identity, only a small number of respondents brought up
the issue of ##X!! gender markers in passports, albeit these considered that
gender neutral identi"ers in o–cial identi"cation would greatly increase
their quality of life. The survey found that when asked how satis"ed in
general terms the respondents were with life nowadays, the average
non-binary respondent scored 5.48 out of 10, whereas the average trans
respondent scored 5.29. Kate O!Neil stresses that these are only preliminary
"ndings, and that the Government has not reached any conclusions on
whether any change in current policy is necessary, but that the GEO
anticipates that the full results of the survey will be a valuable source of
information for directing Government policy towards non-binary people for
the foreseeable future.
78 Kate O!Neil also states that there has been a change in ministerial
personnel at the Home O–ce, and that the previous indication, that the
review of the Gender Recognition Act 2004 would not include proposals to
introduce legal recognition for non-binary persons, was the policy of the
previous ministers, and the new ministerial team has not formulated
their own view as to whether such a proposal will be included within
the forthcoming review. However, the indication from wide ranging
engagement by the GEO with LGBT and other trans-speci"c organisations
had indicated that these groups have consistently voiced their support for
non-binary issues to be included in the consultation, preferably in the form
of full legal recognition of a non-binary gender in England and Wales.
79 She indicates that since the previous witness statement, research had
discovered that although Holland allows for ##X!! on birth certi"cates where
a child is born with ambiguous sex characteristics, it does not have any
provision for adults to change a male or female gender marker on any
documentation to ##X!!.
80 In his witness statement, Timothy Woodhouse acknowledges that
the issuing of passports in the UK is at the discretion of the defendant in
exercise of the Royal Prerogative. However, as a machine-readable travel
document, it is required to be produced in accordance with the
internationally agreed standards provided for by the ICAO. He indicates
that both New Zealand in 2012 and the UK in 2016 have raised within the
ICAO the need for gender to be a required "eld on machine-readable travel
documents. The ICAO agreed with New Zealand that the costs involved
outweighed the potential bene"ts of removing gender from these documents.
The UK undertook to provide a report to the ICAO, and a draft report
completed by the defendant in 2017, but not as yet submitted to the ICAO,
which was based upon a review of 21 responses from a number of fellow
member states concluded that although the inaccurate representation of
sex/gender causes concern for many who identify as transgender, inter-sex
and non-binary, and that biometric identi"cation made the need for gender
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identi"cation of limited value in its own right, the e›ectiveness of border
security practices around the world would be reduced if sex/gender
markings were removed. It recommended that the ICAO carry out a wider
consultation with member states.
81 On 9 October 2017 HMPO followed up the draft report with a
questionnaire sent to 165 UN member states designed to investigate the use
and acceptance of ##X!! markers on passports by di›erent countries. Timothy
Woodhouse states that the responses to this questionnaire will inform a full
review on the issue as to the likely international support for a change to the
use of such markers.
82 In the balance of his witness statement Timothy Woodhouse, after
indicating that the defendant no longer relied upon the need to ensure the
personal safety of the passport holder as a reason for the continuation of the
current HMPO policy, explains the issues surrounding two of the other
reasons relied upon, namely the need to ensure security and to combat
identity theft and fraud, and the need to ensure security at borders.
In relation to the former of these he explains that the gender marker is an
integral and additional piece of information used to verify the identity of the
passport holder. Although biometric identi"cation is used at some customs
borders, this is not universal and in any event the passport is often used as
evidence of identi"cation otherwise than at border controls. In relation to
the latter reason, he explains that not only would signi"cant costs be entailed
by alteration of the passport application forms, in the region of £2m, but far
greater expense would be involved in the event that it was considered
appropriate, as is the defendant!s case, that any such change in the current
HMPO policy would need to be re%ected in a change in overall policy in
relation to the recognition of a third gender across other governmental areas.
Third party evidence
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83 The joint witness statement dated 31 January 2018 provided in
support of the claimant!s case from Dr Julia Ehrt, Executive Director of
Transgender Europe, and Zhan Chiam, Gender Identity and Gender
Expression Senior Programme O–cer of the International Lesbian, Gay,
Bisexual, Trans and Inter-sex Association, states that according to an
estimation by the World Psychiatric Association, which was likely to be an
underestimate, 0.5% of people worldwide (amounting to over 27.5 million
individuals) ##identify with a gender identity other than the gender assigned
at birth!!. It pointed out that Resolution 2048 (2015) of the Council of
Europe!s Parliamentary Assembly has welcomed ##the emergence of a right to
gender identity . . . which gives every individual the right to recognition of
their gender identity and the right to be treated and identi"ed according to
this identity!! and asked member states to ##consider including a third gender
option in identity documents for those who seek it!!.
84 The witness statement included details of those countries which,
inter alia, already provided for the use of ##X!! markings in the sex "eld of
passports. It also set out the "ndings from a survey carried out by the
Scottish Trans Alliance which indicated that 64% of the 895 non-binary
respondents welcomed an option for a gender marker besides male or
female.
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Review of authorities
85 In X v The Netherlands (1985) 8 EHRR 235, the ECtHR held that
the concept of ##private life!! under article 8 covers the physical and moral
integrity of the person, including his or her sexual life and
##that although the object of article 8 is essentially that of protecting the
individual against arbitrary interference by the public authorities, it does
not merely compel the state to abstain from such interference: in addition
to this primarily negative undertaking, there may be positive obligations
inherent in an e›ective respect for private or family life.!! (Para 23.)
86 In Rees v United Kingdom [1987] 2 FLR 111, the "rst of a series of
cases before the ECtHR concerning the rights of transsexuals to have their
birth certi"cates amended to show their gender identity rather than the sex
in which they were registered at birth, it was found that the UK was not in
breach of article 8 in refusing to permit such an amendment. In reaching this
conclusion the court took into account not only that this change would be
likely to result in more far reaching legislative amendment, but that as there
was little uniformity of approach to the issue within the contracting states,
the UK was entitled to a wide margin of appreciation.
##35. The court has already held on a number of occasions that,
although the essential object of article 8 is to protect the individual
against arbitrary interference by the public authorities, there may in
addition be positive obligations inherent in an e›ective respect for private
life, albeit subject to the state!s margin of appreciation . . .
##In the present case it is the existence and scope of such #positive!
obligations which have to be determined. The mere refusal to alter the
register of births or to issue birth certi"cates whose contents and nature
di›er from those of the birth register cannot be considered as
interferences.
##36. The Commission and the applicant submitted that the applicant
has been socially accepted as a man . . . and that, consistently with this,
the change in his sexual identity should be given full legal recognition by
the United Kingdom. It was only with regard to the choice of the
necessary measures that there could be any room for a margin of
appreciation, or for any balancing with countervailing public interests.
##The Government, on the other hand, maintained that the whole
matter depended on the balance that had to be struck between the
competing interests of the individual and of society as a whole.
##37. As the court pointed out in its above-mentioned Abdulaziz,
Cabales and Balkandali v United Kingdom (1985) 7 EHRR 471 judgment
the notion of #respect! is not clear-cut, especially as far as those positive
obligations are concerned: having regard to the diversity of the practices
followed and the situations obtaining in the contracting states, the
notion!s requirements will vary considerably from case to case.
##These observations are particularly relevant here. Several states
have, through legislation or by means of legal interpretation or by
administrative practice, given transsexuals the option of changing their
personal status to "t their newly-gained identity. They have, however,
made this option subject to conditions of varying strictness and retained a
number of express reservations (for example, as to previously incurred
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C

obligations). In other states, such an option does not$or does not
yet$exist. It would therefore be true to say that there is at present little
common ground between the contracting states in this area and that,
generally speaking, the law appears to be in a transitional stage.
Accordingly, this is an area in which the contracting Parties enjoy a wide
margin of appreciation.
##In determining whether or not a positive obligation exists, regard
must be had to the fair balance that has to be struck between the general
interest of the community and the interests of the individual, the search
for which balance is inherent in the whole of the Convention . . . In
striking this balance the aims mentioned in article 8.2 may be of a certain
relevance, although this provision refers in terms only to #interferences!
with the right protected by article 8.1$in other words is concerned with
the negative obligations %owing therefrom . . .!!

D

The court found that having regard to the wide margin of appreciation to
which the UK was entitled, the positive obligations which it owed to
transsexuals did not extend to a requirement to permit such individuals
to amend their birth certi"cates in accordance with their present gender
identity, and that accordingly there was no breach of article 8. However, the
court went on to state, at para 47:
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##That being so, it must for the time being be left to the respondent state
to determine to what extent it can meet the remaining demands of
transsexuals. However, the court is conscious of the seriousness of the
problems a›ecting these persons and the distress they su›er. The
Convention has always to be interpreted and applied in the light of
current circumstances . . . The need for appropriate legal measures
should therefore be kept under review having regard particularly to
scienti"c and societal developments.!!
87 In Cossey v United Kingdom [1991] 2 FLR 429 the ECtHR
maintained its position, as it did again in B v France [1992] 2 FLR 249 in
which a transsexual, born male but who had gender reassignment treatment
and lived as a woman, challenged the refusal by the state to permit her to
change her civil status. In both of these cases the court noted that there had
been no noteworthy scienti"c developments in the area of transsexualism,
the essential nature of which remained uncertain, and there was no
su–ciently broad consensus among member states on how to deal with a
range of complex legal matters resulting from a change of sex.
88 This view was again maintained in She–eld and Horsham v United
Kingdom [1998] 2 FLR 928 in which claims under article 8 by two
transsexuals challenging the UK!s failure to recognise for legal purposes
generally their post-operative gender failed, despite the fact that the
applicants had presented evidence of further medical research into the "eld
of transgenderism, whilst the amicus had provided evidence of further
recognition of the issue among member states.
89 By the time this issue returned to the ECtHR in Goodwin v United
Kingdom [2002] 2 FLR 487 the Court of Appeal in Bellinger v Bellinger
(Attorney General intervening) [2002] Fam 150 had held that a transsexual
female, registered as a male at birth, was not entitled to a declaration that
her marriage to a man was valid under section 11(c) of the Matrimonial
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Causes Act 1973. However, in the course of their judgments both Dame
Elizabeth Butler-Sloss P and Thorpe LJ had noted that despite the
Government having commissioned and received an internal report on the
problems experienced by transsexuals, with particular reference to birth
certi"cates, in 2000, nothing had been done to take the matter forward.
90 This factor was noted by the ECtHR in Goodwin"s case, by which
time there was evidence that only four of the 37 member states did not
permit a change to be made to a person!s birth certi"cate, and over half of
the member states permitted post-operative transsexuals to marry a person
of the sex opposite to their acquired gender. Moreover, internationally, six
other countries gave statutory recognition of gender reassignment, as did all
but two of the states in the United States of America.
91 The applicant in Goodwin"s case, who was a post-operative male to
female transsexual, alleged that the Government had breached her, inter
alia, article 8 rights due to its failure to amend her o–cial records, including
her birth certi"cate. The court noted the approach which it had taken to this
issue in previous cases and stated, at para 74:
##While the court is not formally bound to follow its previous
judgments, it is in the interests of legal certainty, foreseeability and
equality before the law that it should not depart, without good reason,
from precedents laid down in previous cases. However, since the
Convention is "rst and foremost a system for the protection of human
rights, the court must have regard to the changing conditions within the
respondent state and within contracting states generally and respond, for
example, to any evolving convergence as to the standards to be achieved.
It is of crucial importance that the Convention is interpreted and applied
in a manner which renders its rights practical and e›ective, not
theoretical and illusory. A failure by the court to maintain a dynamic and
evolutive approach would indeed risk rendering it a bar to reform or
improvement. In the present context the court has, on several occasions
since 1986, signalled its consciousness of the serious problems facing
transsexuals and stressed the importance of keeping the need for
appropriate legal measures in this area under review.!!
92 The court had regard to the evidential changes since its previous
decisions, noting a continuing international trend in favour of legal
recognition of the new sexual identity of post-operative transsexuals. It
stated, at para 90, that whilst the di–culties faced by the applicant were not
as great as those faced by the applicant in B v France:
##None the less, the very essence of the Convention is respect for human
dignity and human freedom. Under article 8 of the Convention in
particular, where the notion of personal autonomy is an important
principle underlying the interpretation of its guarantees, protection is
given to the personal sphere of each individual, including the right to
establish details of their identity as individual human beings. In the 21st
century the right of transsexuals to personal development and to physical
and moral security in the full sense enjoyed by others in society cannot be
regarded as a matter of controversy requiring the lapse of time to cast
clearer light on the issues involved. In short, the unsatisfactory situation
in which post-operative transsexuals live in an intermediate zone as not
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recognition of this evaluation may be found in the report of the
Interdepartmental Working Group and the Court of Appeal!s judgment of
Bellinger v Bellinger.!!
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Accordingly, the court held, at para 93, that:

##Having regard to the above considerations, the court "nds that the
respondent Government can no longer claim that the matter falls within
their margin of appreciation, save as regards the appropriate means of
achieving recognition of the right protected under the Convention. Since
there are no signi"cant factors of public interest to weigh against the
interest of this individual applicant in obtaining legal recognition of her
gender re-assignment, it reaches the conclusion that the fair balance that
is inherent in the Convention now tilts decisively in favour of the
applicant. There has, accordingly, been a failure to respect her right to
private life in breach of article 8 of the Convention.!!
94 Although Van K%ck v Germany (2003) 37 EHRR 51 again involved
the article 8 rights of an applicant within the binary de"nition of gender, on
this occasion transitioning from male to female, the court described the
concept of ##private life!! in broad terms, at para 69:
##As the court has had previous occasion to remark, the concept of
#private life! is a broad term not susceptible to exhaustive de"nition. It
covers the physical and psychological integrity of a person. It can
sometimes embrace aspects of an individual!s physical and social identity.
Elements such as, for example, gender identi"cation, name and sexual
orientation and sexual life fall within the personal sphere protected by
article 8. Article 8 also protects a right to personal development, and the
right to establish and develop relationships with other human beings and
the outside world. Likewise, the court has held that though no previous
case has established as such any right to self-determination as being
contained in article 8, the notion of personal autonomy is an important
principle underlying the interpretation of its guarantees. Moreover, the
very essence of the Convention being respect for human dignity and
human freedom, protection is given to the right of transsexuals to
personal development and to physical and moral security.!!
95 More recently in H&m&l&inen v Finland [2015] 1 FCR 379 the
ECtHR when considering an alleged breach of article 8, where a local
registry o–ce had refused an application by a male to female transsexual to
con"rm her female status, provided a summary of the general principles
applicable to assessing a state!s positive obligations between paras 65—68:
##65. The principles applicable to assessing a state!s positive and
negative obligations under the Convention are similar. Regard must be
had to the fair balance that has to be struck between the competing
interests of the individual and of the community as a whole, the aims in
the second paragraph of article 8 being of a certain relevance (see Gaskin
v United Kingdom [1990] 1 FLR 167, para 42; and Roche v United
Kingdom (2006) 42 EHRR 30, para 157).
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##66. The notion of #respect! is not clear cut especially as far as positive
obligations are concerned: having regard to the diversity of the practices
followed and the situations obtaining in the contracting states, the
notion!s requirements will vary considerably from case to case (see
Goodwin v United Kingdom [2002] 2 FLR 487, para 72). None the less,
certain factors have been considered relevant for the assessment of the
content of those positive obligations on states. Some of them relate to the
applicant. They concern the importance of the interest at stake and
whether #fundamental values! or #essential aspects! of private life are in
issue (see X v The Netherlands (1985) 8 EHRR 235, para 27; and Gaskin
v United Kingdom, para 49) or the impact on an applicant of a
discordance between the social reality and the law, the coherence of the
administrative and legal practices within the domestic system being
regarded as an important factor in the assessment carried out under
article 8 (see B v France [1992] 2 FLR 249, para 63; and Goodwin v
United Kingdom [2002] 2 FLR 487, paras 77—78). Other factors relate to
the impact of the alleged positive obligation at stake on the state
concerned. The question here is whether the alleged obligation is narrow
and precise or broad and indeterminate (see Botta v Italy (1998) 26
EHRR 241, para 35) or about the extent of any burden the obligation
would impose on the state (see Rees v United Kingdom [1998] 2 FLR 928,
paras 43—44; and Goodwin v United Kingdom, paras 86—88).
##67. In implementing their positive obligation under article 8 the states
enjoy a certain margin of appreciation. A number of factors must be
taken into account when determining the breadth of that margin. Where
a particularly important facet of an individual!s existence or identity is at
stake, the margin allowed to the state will be restricted (see, for example,
X v The Netherlands, (1985) 8 EHRR 235, paras 24 and 27; Goodwin v
United Kingdom [2002] 2 FLR 487, para 90; see also Pretty v United
Kingdom (2002) 35 EHRR 1, para 71). Where, however, there is no
consensus within the member states of the Council of Europe, either as to
the relative importance of the interest at stake or as to the best means of
protecting it, particularly where the case raises sensitive moral or ethical
issues, the margin will be wider (see X, Y and Z v United Kingdom [1997]
2 FLR 892, para 44; Frett' v France [2003] 2 FLR 9, para 41; and
Goodwin v United Kingdom [2002] 2 FLR 487, para 85). There will also
usually be a wide margin if the state is required to strike a balance
between competing private and public interests or Convention rights (see
Frett' v France, para 42; Odi(vre v France (2003) 38 EHRR 43,
paras 44—49; Evans v United Kingdom [2007] 1 FLR 1990, para 77;
Dickson v United Kingdom [2008] 1 FLR 1315, para 78; and SH v
Austria (2010) 52 EHRR 6, para 94).
##68. The court has already examined several cases relating to the lack
of legal recognition of gender reassignment surgery (see, for example,
Goodwin v United Kingdom [2002] 2 FLR 487; Van K%ck v Germany
(2003) 37 EHRR 51; Grant v United Kingdom (2006) 44 EHRR 1; and
L v Lithuania (2007) 46 EHRR 22, para 56). Whilst a›ording a certain
margin of appreciation to states in this "eld, it has held that states are
required, in accordance with their positive obligation under article 8, to
recognize the change of gender undergone by post-operative transsexuals
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through, inter alia, the possibility to amend the data relating to their civil
status, and the ensuing consequences (see, for example, Goodwin v
United Kingdom, paras 71—93; and Grant v United Kingdom 52 EHRR
6, paras 39—44).!!
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96 Over the years science!s understanding of the intertwined issues of
sex and gender has become broader and more sophisticated; a snap-shot of
which is evident from the development of medical and other evidence upon
which courts have reached their decisions in cases such as Corbett v Corbett
(orse Ashley) [1971] P 83, W v W (Physical Inter-sex) [2001] Fam 111 and
Bellinger v Bellinger [2002] Fam 150. Although at one time the terms ##sex!!
and ##gender!! were used interchangeably (and confusingly still are on
occasions), due to an increased understanding of the importance of
psychological factors (albeit these may be due to di›erences in the brain!s
anatomy), sex is now more properly understood to refer to an individual!s
physical characteristics, including chromosomal, gonadal and genital
features, whereas gender is used to refer to the individual!s self-perception.
97 The established concepts of both sex and gender are based upon a
binary di›erentiation between male and female. Certainly, as the defendant
points out, this is the basis for current UK legislation relating to gender,
hence the e›ect of a recognition certi"cate under the Gender Recognition
Act 2004 enables the individual to acquire for all purposes either the male or
female gender.
98 Of course, the notion of an individual not conforming exclusively to
one or other of the binary categories of male or female is of ancient lineage,
going back at least to the Greeks and the "gure of Hermaphroditus; albeit
this was based upon incongruency between the individual!s physical sexual
characteristics, which is now normally referred to as ##inter-sex!!. More
recently however, since the recognition of the importance of psychological
factors in%uencing gender, it has become clear that there may also be
incongruency between an individual!s physical characteristics and their
psychological ones.
99 The most common and certainly well-known form of this latter type
of incongruency has become known as transsexuality or transgenderism,
where the individual!s physical sexual characteristics oppose that of their
psychological ones; for which medical assistance has been available for some
time, and in respect of which there is now the ability to obtain full legal
recognition under the Gender Recognition Act 2004. Although this has
largely resolved the legal di–culties faced by this group, it is still based upon
the binary concept of gender, with the individual becoming recognised as
being either male or female, usually in accordance with their psychological
gender identity.
100 However, what has not been resolved are the legal and social
di–culties faced by another group or groups of individuals, namely those
who, whatever their physical characteristics may be, psychologically
consider themselves either both male and female, (either at one and the same
time or %uctuating at di›erent times), or, like the claimant, do not consider
themselves either male or female. The former group may be considered to be
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##bi-gendered!!, whereas the latter group, and certainly the claimant,
considers themselves to be ##non-gendered!!.
101 It would appear that the interests of this latter group have not
received the attention by society or government which has been attracted by
transsexuals. There may be many reasons for this, not least the fact that time
and resources have been focused upon dealing with the interests of
transsexuals, who are more numerous, have well-developed interest groups
and whose situation "ts within the binary concept of gender. Whilst in
contrast, the interests of the smaller number of non-gendered individuals
have until recently become somewhat marginalised and whose most vocal
protagonist appears to be the claimant.
102 Nevertheless, although it may be more di–cult for those within the
binary gendered community to fully empathise with the psychological
di–culties faced by those who identify as being non-gendered, it is apparent
from the evidence of the claimant, that an individual!s non-gendered identity
is likely to be as important and integral a component of their personal and
social identity, as being either male or female is to the vast majority of
society.
Article 8
103 It is against this background that various questions arise for
consideration in this case, including whether the article 8 rights of those
who, like the claimant, identify as being non-gendered, are engaged so as to
require respect for that identity? If so whether that gives rise to a positive
obligation on the part of the UK Government to ensure that their
non-gendered identity is respected and, if so, what is the scope of that
obligation? Further, whether the current HMPO policy is in accordance
with any such obligation or amounts to breach of it?
104 Article 8 of the Convention is in the following terms:
##1. Everyone has the right to respect for his private and family life, his
home and his correspondence.
##2. There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others.!!
105 Although the ECtHR does not appear to have dealt with a case
involving the potential article 8 rights of an individual who identi"es as
non-gendered, as opposed to being transgendered, the court in Van K%ck"s
case 37 EHRR 51 described the concept of ##private life!! in broad terms,
which speci"cally included, ##Elements such as, for example, gender
identi"cation!!.
106 Despite Van K%ck"s case being a case dealing with an applicant
within the binary concept of gender, namely an individual transitioning
from male to female, there is nothing in the words used in the judgment to
suggest that the term ##gender identi"cation!! was referable only to and
limited to the gender identi"cation of a transsexual, as opposed to gender
identi"cation in general.
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107 I note that at one point in the claimant!s second witness statement,
the claimant refers to ##The idea of rejecting gender is hugely controversial in
our society!!. Taken literally, this phrase might be considered to re%ect the
notion that the claimant is not concerned with gender identi"cation at all,
and that the claimant!s identi"cation does not fall within the concept of
private life as considered in Van K%ck"s case. However, although the idea to
which the claimant refers may be ##hugely controversial!!, my understanding
of what is intended to be conveyed by the use of this phrase is that the
claimant is seeking to identify outside the binary concept of gender, rather
than entirely rejecting the concept of gender altogether. Furthermore, not
only does the current NHS de"nition of gender dysphoria recognise
situations outside the accepted concept of transgenderism, (and the
claimant!s hysterectomy was undertaken by the NHS), but it is clear from
Kate O!Neil!s evidence that the GEO recognises that an individual!s gender
identity includes, ##male, female, both, neither or %uid!!. That being the case,
in my judgment, the claimant!s identi"cation is one relating to gender and
I consider that it is one encompassed within the expression ##gender
identi"cation!! in Van K%ck"s case.
108 In those circumstances I am satis"ed that the claimant!s article 8
rights are engaged in this case so that the claimant!s right to respect for
private life will include a right to respect for the claimant!s identi"cation as
non-gendered. In reaching this conclusion it does not seem to me that it (as
opposed to the question of the recognition of a positive obligation to respect
the claimant!s non-gendered identity) o›ends what was described by the
parties in this case as the Ullah principle (to the extent that this remains an
appropriate one for the courts to follow in view of the observations by Lord
Kerr of Tonaghmore JSC in D v Comr of Police of the Metropolis [2018]
2 WLR 895, paras 77—79), namely the approach indicated by Lord Bingham
of Cornhill in R (Ullah) v Special Adjudicator [2004] 2 AC 323, para 20
where he set out the court!s duty under section 2(1) of the Human Rights Act
1998 to take into account any relevant Strasbourg case law in the following
terms:
##In determining the present question, the House is required by
section 2(1) of the Human Rights Act 1998 to take into account any
relevant Strasbourg case law. While such case law is not strictly binding,
it has been held that courts should, in the absence of some special
circumstances, follow any clear and constant jurisprudence of the
Strasbourg court: R (Alconbury Developments Ltd) v Secretary of State
for the Environment, Transport and the Regions [2003] 2 AC 295,
para 26. This re%ects the fact that the Convention is an international
instrument, the correct interpretation of which can be authoritatively
expounded only by the Strasbourg court. From this it follows that a
national court subject to a duty such as that imposed by section 2 should
not without strong reason dilute or weaken the e›ect of the Strasbourg
case law. It is indeed unlawful under section 6 of the 1998 Act for a
public authority, including a court, to act in a way which is incompatible
with a Convention right. It is of course open to member states to provide
for rights more generous than those guaranteed by the Convention, but
such provision should not be the product of interpretation of the
Convention by national courts, since the meaning of the Convention
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should be uniform throughout the states party to it. The duty of national
courts is to keep pace with the Strasbourg jurisprudence as it evolves over
time: no more, but certainly no less.!!
109 In relation to the second of these questions, namely whether this
right gives rise to a positive obligation on the part of the UK Government to
ensure that the claimant!s non-gendered identity is respected and, if so, the
scope of that obligation, an issue appeared to arise between the parties
during the hearing as to the stage at which any margin of appreciation to
which the Government is entitled may be taken into account. The defendant
contended that it should be taken into account when considering whether a
positive obligation existed in the "rst place, whereas the claimant appeared
to submit that it should only be taken into account when assessing the scope
of that obligation, namely the choice of necessary measures which may be
required to ful"l that obligation.
110 If one looks at the way in which the ECtHR summarises the general
principles applicable to assessing a state!s positive obligations in
H&m&l&inen v Finland [2015] 1 FCR 379, paras 65—68, it is possible to read
this as suggesting that the margin of appreciation is a matter referable only
to the extent rather than the existence of the obligation, and indeed going to
the issue of implementation. However, if one goes back to Rees"s case
[1987] 2 FLR 111, paras 35—37, the court discussed both the existence and
the scope of the state!s positive obligation and appeared to suggest that the
margin of appreciation is of relevance in relation to both of those issues.
111 Whether this matter is still a live issue between the parties is
perhaps a moot point, as the claimant!s post-hearing note states in terms at
para 15 that:
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##There is no distinct stage where the margin of appreciation is applied
in a positive obligation case because the factors going to margin of
appreciation in a negative interference analysis are already in the mix in a
positive obligation analysis in the court identifying the fair balance to be
struck.!!
112 It seems to me that this view better re%ects the manner in which the
question, both of the existence and scope of any positive obligation, is
required to be approached, namely that the pre-eminent consideration is the
striking of a fair balance between the competing interests of the individual
and the community as a whole. However, in making these assessments the
state!s margin of appreciation is a relevant consideration, albeit the
signi"cance of it will depend upon the circumstances of the particular case.
In some cases, the margin may be restricted, whereas in others it may be
wide, this being dependent upon factors such as the importance of the issue
to the individual!s private life, and the extent of any consensus within the
other member states, particularly in relation to controversial ethical or
moral issues.
113 In so far as the interests of the claimant are concerned, as I have
already observed, an individual!s non-gendered identity is likely to be as
important and integral a component of their personal and social identity as
being either male or female is to the vast majority of society. Therefore,
I readily accept that the claimant has a justi"ably strong personal interest in
gaining full legal recognition as being a non-gendered individual. However,
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although I have no doubt that this is the target at which the claimant
ultimately and understandably seeks to take aim, this is not the target which
has been selected by the claimant in these proceedings. The target of these
proceedings being limited to the current policy of HMPO relating to the
issuing of passports.
114 It is easy to understand the claimant!s forensic choice of target, in
that it facilitates a number of the submissions made on the claimant!s behalf.
Firstly, that because passports are issued under the Royal Prerogative, there
is no need for any legislative change to put into e›ect the claimant!s desire to
be able both to apply for and be granted a passport indicating ##X!! for
unspeci"ed in the gender/sex "eld. Secondly, instead, this would only
require a change of policy, and that any such policy change would be in
accordance with the UK Government!s obligations under the Chicago
Convention due to the ICAO!s current standard for machine readable travel
documents. Thirdly, that because ##X!! would merely indicate that the
claimant!s gender was unspeci"ed, there would be no wider societal
concerns to take into account which would otherwise arise if the claimant
was seeking full legal recognition as being a non-gendered individual.
115 Although these submissions have considerable force, it seems to me
that there are a number of other factors which fall to be considered in the
context of this case. Firstly, although as I have already mentioned, I am
satis"ed that the claimant has a justi"ably strong personal interest in gaining
full legal recognition as being non-gendered, the denial of which I can
understand may well cause the claimant and others in the claimant!s
situation strong negative emotions, I am less convinced that such strong
emotions are justi"ed by the current HMPO policy of not permitting the
claimant to enter ##X!! in gender/sex "eld on the passport. I of course take
into account the fact that passports may be used for identi"cation purposes
outside their use as a travel document. However, so too are birth
certi"cates, which would not be a›ected by a change to the challenged
policy, and which are likely to be considered of more fundamental
importance upon the issue of sex and gender. Moreover, it would appear
from para 1.1 of HMPO!s internal review published in 2014, that it is not
strictly necessary for an applicant to make a false declaration of their gender,
because in the absence of an applicant selecting one of the two gender
options, the gender shown on the applicant!s source documents will be
transposed onto the passport application screen.
116 It also seems to me that it is of relevance that when the ECtHR has
been asked to consider the article 8 rights of transsexuals in cases leading up
to and including Goodwin v United Kingdom [2002] 2 FLR 487, the identity
documents which have been in issue either were or included birth
certi"cates, which were clearly considered to be of fundamental importance
in recording and establishing the applicant!s gender identity. Hence the
strength of the justi"able concerns expressed by the various applicants in
seeking to rectify those documents.
117 Secondly, and of more fundamental importance, is the correctness
of the last of the claimant!s submissions that such a change to the current
HMPO policy would not necessitate consideration of wider societal
concerns, not only in relation to security, but in particular in relation to the
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Government!s legitimate aim of maintaining an administratively coherent
system of gender recognition across all government areas and legislation.
118 In regard to the issues surrounding security, it is apparent that there
is an increasing use of electronic identi"cation technology at airports
including facial and iris recognition. However, it is by no means universal
and for that matter not always either operable or failsafe. Therefore,
although the photographic image on a passport may well be used in the main
for purposes of human identi"cation, I accept that sex is an additional
marker of identi"cation. Moreover, I also accept that it is a piece of
biographic information which is used as an additional security check both
when applying for, and when using the passport as a means of identi"cation.
119 Although it is not always achieved, it is clearly of bene"t to good
governance that important issues of policy are re%ected across all
government departments and areas of legislation. In this regard, gender
identity and recognition are clearly of fundamental importance. Moreover,
I do not consider that it is a su–cient answer to this being a relevant
consideration, to suggest that permitting a passport holder not to specify
their sex/gender would have no impact on any other policy or legislative
considerations.
120 If there is no requirement for an individual to specify their gender
on their passport application, it begs the question as to the utility of
requesting the information in the "rst place, which in turn raises the question
as to the purpose of gender being a required "eld of entry on other or any
o–cial records across the various government departments.
121 Given the importance of the issues surrounding gender
identi"cation that have been raised in this case, it seems to me that the
defendant is entitled to say that a change to the current HMPO policy ought
not to be considered in isolation, but the Government should be able to
consider it as part of a more fundamental review of policy in relation to these
issues across government. This may not have been the position if the stage
had been reached either that the Government had completed its review
process (or there had been unjusti"able delay in the process) or that a
consensus had been reached on the issue across other member states and/or
that there was a su–ciently signi"cant international trend. However, in my
judgment none of these situations arise in this case.
122 Undoubtedly, like many matters raised with the Government one
would have preferred to see swifter progress on this issue, and I note that this
has been a focal point of the claimant!s campaign since 2010. However, not
only did HMPO carry out an internal review in 2014 but responded to the
issue being raised by the Women and Equalities Committee report in 2016,
which itself recognised that not only had it not considered all of the concerns
relating to non-gendered people but there was a lack of good quality
statistical research regarding trans-people in the UK, including the numbers
involved which until very recently has failed to di›erentiate between
transgendered individuals and those who identify outside the binary concept
of gender.
123 There are of course criticisms which can be made of some of the
reasoning in both the report and the response, and the extent of the issues
which they covered. For example, in the report no consideration appears to
have been given to whether the UK should maintain its recognition of a
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purely binary identi"cation of gender. The report also fails properly to
di›erentiate between the interests of those who are transgender, as
opposed to the interests of those like the claimant who identify as being
non-gendered, which for understandable reasons are not necessarily
congruent in relation to the issues surrounding gender markings on
passports. Moreover, the response mistakenly appears to suggest that to
allow ##X!! to be placed in the sex "eld of the passport would necessarily
entail introducing a third gender with consequential legislative changes.
124 However, I do not consider that the manner in which this issue has
been dealt with to date by the Government can be described in the woeful
terms in which the Government!s delays were in Bellinger"s case [2002]
Fam 150. Moreover, and most importantly, it is clear from the witness
statements of both Kate O!Neil and Timothy Woodhouse, that the
Government is currently collecting and collating research material with a
view to undertaking a comprehensive review of the issues both surrounding
and those raised directly by the claimant in this case.
125 Although the full results from the survey carried out by the GEO
which closed in October 2017 have not yet been evaluated, the 7,411
responses appear to represent the largest sample of non-binary individuals in
the UK. Interestingly, according to IPSOS MORI, when answering an opentextured question about the issues they wished to raise, whereas there was a
large number of responses indicating a desire for legal recognition of their
non-gender identity, there was only a small number of responses raising the
issue of ##X!! gender markers in their passports; albeit this latter group
indicated that their introduction would signi"cantly enhance their quality of
life. Moreover, despite the enactment of the Gender Recognition Act 2004,
the levels of satisfaction with the quality of life of transsexuals and those
who identi"ed as non-gendered compared closely with one another.
126 However, as Kate O!Neil stressed in her second witness statement,
these are only preliminary "ndings and once the full results are known it
will be at that stage that the GEO will be in a position to carry out a
comprehensive review in order to consider whether, and to what extent, it
will be necessary to alter the current policy towards those identifying their
gender as non-binary, including of course the particular issue raised by the
claimant as to the current policy of HMPO in relation to ##X!! marked
passports.
127 In relation to the results to date from the various surveys which
have been carried out in order to seek the views of other states, both member
states and those outside the Council of Europe, there appears to have been a
modest increase in those who permit ##X!! markers on their passports,
including Germany, Pakistan and Canada; albeit like some of the other states
who were earlier identi"ed as permitting this practice, there is some
variation in quali"cation for this category. It is also of relevance that in
October 2017 the First Senate of the German Constitutional Court held that
it was unlawful not to permit an inter-sex adult to replace their assigned
gender with that of ##inter/diverse!!. Albeit this approach does not appear to
have been re%ected in France. There is also evidence that California has
recognised the rights of non-gendered individuals, and there is the evidence
of the views of the authors of the Yogyakarta principles and the opinion of
the Inter-American Court of Human Rights. Moreover, a recent decision by
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the District Court in Limburg, the Netherlands (C/03/232248, FA RK 17687) dated 28 May 2018, held that it was incompatible with an individual!s
article 8 rights not to permit a non-gendered adult to retrospectively have
their birth certi"cate altered so as to read ##sex could not be established!!.
128 All that being said, this does not represent a consensus by member
states to recognise the gender identity of those who do not identify as being
exclusively either male or female. Moreover, although more member and
non-member states have a›orded such recognition, and there is the evidence
from the international bodies to which I have referred, I do not consider that
this is a body of evidence which can as yet properly be described as a trend
which would be su–cient to signi"cantly a›ect the Government!s margin of
appreciation in this area.
129 I have already set out my views upon the issue of the claimant!s
strength of feeling in relation to the more limited issue which is sought to be
challenged in this case, namely the current policy of HMPO. It seems to me
that this has some relevance when considering the nature and extent of the
margin of appreciation to which the Government is entitled in this case. It is
also of relevance that there is no consensus among the member states, nor in
my judgment a trend among them or internationally of su–cient strength to
signi"cantly a›ect the matter. In these circumstances, I am of the opinion
that in relation to the issue raised by the claimant, the margin of
appreciation to which the Government is presently entitled is still relatively
wide.
130 In this context, I am of the view that the Government is entitled to
consider the issue raised in these proceedings further, and in the light of the
recent and current research which is being undertaken, in order to provide
what Kate O!Neil states will be governmental policy towards non-binary
people for the foreseeable future. This will no doubt include not only further
consideration of the speci"c issue raised in these proceedings but will
properly address the important, and as the claimant expressly
acknowledges, the controversial issue as to the issue of the recognition and
proper treatment of those who do not identify within the binary concept of
gender. It seems to me that these matters, together with the Government!s
justi"able concerns about security are legitimate aims, in that it is in the
interests of society and good governance for these matters to be the product
of appropriate research and careful evaluation. Moreover, that in the
interim HMPO!s current policy in relation to the issuing of passports is a
proportionate means of achieving the aim of providing a coherent and
consistent policy towards those who identify outside the binary concept of
gender across all governmental departments and legislation.
131 The e›ect of the various factors which I have had to weigh in the
balance in this case leads me to the conclusion that at present the claimant!s
article 8 right to respect for the claimant!s personal life do not encompass a
positive obligation on the part of the Government to permit the claimant to
apply for and be issued with a passport with an ##X!! marker in the gender/sex
"eld signifying that the claimant!s gender is unspeci"ed. Indeed, even if this
issue were to be looked at through the lens of negative interference, the
question of fair balance remains at the core of the analysis, and the factors
which have to be considered are the same. Therefore, in my judgment
through whichever lens this question arises, the answer is the same, that the
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current policy of HMPO not to permit the claimant to apply for or be issued
with a passport with ##X!! in the gender/sex "eld does not amount to an
unlawful breach of the claimant!s article 8 rights to respect for the claimant!s
private life.
Article 14
132 Article 14 of the Convention seeks to prohibit discrimination in the
following terms:
##The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other
status.!!
133 The court!s approach to the proper consideration of article 14 was
set out by Baroness Hale of Richmond in Ghaidan v Godin-Mendoza [2004]
2 AC 557, at paras 133—134:
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##133. It is common ground that "ve questions arise in an article 14
inquiry, based on the approach of Brooke LJ in Wandsworth London
Borough Council v Michalak [2003] 1 WLR 617, 625, para 20, as
ampli"ed in R (Carson) v Secretary of State for Work and Pensions [2002]
3 All ER 994, 1010, para 52; [2003] 3 All ER 577. The original four
questions were: (i) Do the facts fall within the ambit of one or more of the
Convention rights? (ii) Was there a di›erence in treatment in respect of
that right between the complainant and others put forward for
comparison? (iii) Were those others in an analogous situation? (iv) Was
the di›erence in treatment objectively justi"able? I e, did it have a
legitimate aim and bear a reasonable relationship of proportionality to
that aim?
##134. The additional question is whether the di›erence in treatment is
based on one or more of the grounds proscribed$whether expressly or by
inference$in article 14. The appellant argued that that question should
be asked after question (iv), the respondent that it should be asked after
question (ii). In my view, the Michalak questions are a useful tool of
analysis but there is a considerable overlap between them: in particular
between whether the situations to be compared were truly analogous,
whether the di›erence in treatment was based on a proscribed ground
and whether it had an objective justi"cation. If the situations were not
truly analogous it may be easier to conclude that the di›erence was based
on something other than a proscribed ground. The reasons why their
situations are analogous but their treatment di›erent will be relevant
to whether the treatment is objectively justi"ed. A rigidly formulaic
approach is to be avoided.!!
134 I have already found that the facts of this case, namely the
claimant!s non-gendered identi"cation, are likely to be considered to fall
within the ambit of article 8. In relation to the second of those questions, it
could be argued that there is a di›erence in treatment in respect of that right
between on the one hand, the complainant, and on the other hand, others
put forward for comparison who may considered to be in an analogous
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position, such as those including transsexuals who identify within the binary
concept of gender, in that the latter group are able to declare and be issued
with a passport in the gender in which they identify, whereas the claimant is
unable to do so. However, once again due to the claimant having chosen to
challenge the current HMPO policy which is limited to the complaint
concerning the lack of ##X!! markers in the gender/sex "eld, it is arguable that
there is an equality of treatment between the two groups, as neither the
claimant nor those who identify within the binary concept of gender are able
either to apply for or have a passport issued to them which does not specify
their gender.
135 However, I do not regard it to be particularly useful to consider this
issue any further, in view of the conclusions which I have reached in relation
to the question of the existence and scope of any positive obligations
presently owed to the claimant under article 8. It seems to me that having
reached those conclusions, it is inevitable that in determining the issues
relevant to the fourth of the questions which fall to be determined in relation
to article 14, namely is the di›erence in treatment objectively justi"able? I e,
did it have a legitimate aim and bear a reasonable relationship of
proportionality to that aim, the answer will be that any such di›erence in
treatment is objectively justi"able for the same reasons, and consequently
the current policy of the HMPO in relation to the issuing of ##X!! marked
passports does not amount to unlawful discrimination under article 14.
Irrationality
136 As the claimant acknowledges in the skeleton argument, the factors
relied upon for submitting that the maintenance of the current HMPO policy
is irrational are the same as those relied upon in relation to the challenges to
the policy under articles 8 and 14. In these circumstances, and for the same
reasons which I have already provided under article 8, I am satis"ed that the
policy is both rational and proportionate.
Relevant and irrelevant considerations
137 There is clear authority that decisions in a public law context must
be based upon such factors which are relevant to the issue in question, whilst
not being based upon irrelevant ones (R v Parliamentary Comr for
Administration, Ex p Balchin (No 1) [1998] 1 PLR 1 and R v Secretary of
State for Trade and Industry, Ex p Lonrho plc [1989] 1 WLR 525), the
remedy for which is that the decision must be quashed and if necessary the
decision taken again on proper grounds.
138 In the present case it is submitted that HMPO!s determination to
continue its present policy in relation to passports not only failed to take into
account relevant factors, but also took into account irrelevant ones.
139 In relation to the former it is submitted that HMPO failed to take
into account the engagement of the claimant!s article 8 rights, the distress
caused to the claimant in having to make a false declaration of the claimant!s
gender identity, and the fact that the UK already permits those in possession
of ##X!! marked passports, such as those from Australia etc to enter the UK
and has not identi"ed any di–culty in the use of such passports.
140 In relation to the latter it is submitted that HMPO wrongly took
into account a number of factors including the erroneous belief that to

A

B

C

D

E

F

G

H

' 2018 The Incorporated Council of Law Reporting for England and Wales

AB 1578

5157

[2018] 1 WLR
A

B

C

D

E

F

G

H

R (Elan-Cane) v Home Secretary (QBD)
Jeremy Baker J

permit passports to be applied for and granted with an ##X!! for unspeci"ed in
the gender/sex "eld would require legislative change or changes to other
areas of law and policy, the erroneous belief that European law did not
permit the issue of ##X!! passports, the erroneous belief that identity checks
would be hindered by the use of ##X!! passports, the reliance upon the cost of
any change in the current HMPO policy, the erroneous belief that selfidenti"cation of gender is inappropriate, the erroneous belief that ##X!!
passports may lead holders to experience increased problems at borders, the
erroneous belief that the holders of such passports may require increased
consular assistance, the erroneous belief that such passports could cause
confusion and the erroneous belief that the Gender Recognition Act 2004
may require signed declarations for such passports.
141 The defendant submits that all of the matters which the claimant
has identi"ed as not having been considered were taken into account by
HMPO. It is pointed out each of these factors were ones which the claimant
relied upon in relation to article 8 and that they add nothing to the
submissions made under that head. In relation to the matters which the
claimant has identi"ed as being erroneous considerations which should not
have been taken into account by the defendant, with the exception of the last
four of these factors which are no longer relied upon, it is denied that these
factors are mistaken and should not have been taken into account.
Moreover, in relation to those factors which are no longer relied upon, it is
submitted that any past reliance upon them would not a›ect the validity of
what is a continuing policy which is based upon the other factors identi"ed
by the defendant.
142 In relation to this latter point the claimant concedes that what is
being challenged is a continuing policy but submits that its continuation
must have been based upon a relevant reasoned decision which is susceptible
to judicial review. The di–culty with this argument is seeking to identify the
date of the relevant decision, and I note that the claimant does not seek
to identify it with any precision, but merely refers back to previous
correspondence, reports and witness statements. Although it may be
di–cult to discern any such determination with precision, I consider that
there is merit in this aspect of the claimant!s argument, in that although the
challenge is to HMPO!s current policy which the defendant continues to
justify, it is necessary for that justi"cation to be based upon evidence rather
than legal submission, albeit on instructions. On the other hand, in the light
of the manner in which the claimant has relied upon both the historical
evidence relating to correspondence and reports together with the most
witness statements, I am satis"ed that not only will the evidence include the
more historical items, but will also include a consideration of the witness
statements in order to seek to discern the most recent rationale for the
current HMPO policy.
143 In relation to the submission that HMPO has failed to take into
account the factors set out in para 139, I do not consider that there is any
evidence that these were not ones taken into account by HMPO. Indeed, not
only does the correspondence show that HMPO and its predecessor had the
claimant!s strength of feeling upon this issue well in mind, but it is clear from
Kate O!Neil!s "rst witness statement that HMPO was aware that the UK
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already permitted ##X!! marked passport holders, such as those from
Australia, to enter the UK.
144 In relation to those matters which the claimant submits HMPO
wrongfully took into account, I accept the submission made on behalf of the
defendant that with the exception of those factors which are no longer relied
upon, there is nothing which HMPO erroneously took into account. The
2014 internal review by HMPO at para 4.1 made it clear that there was no
legislative change required to permit applicants not to specify their
sex/gender on their passports. Furthermore, although other legislative
change may or may not be required if the current HMPO policy was altered,
as I consider that the Government was entitled to consider any alteration in
the light of its wider implications across government as a whole, it seems to
me that the other factors of which the claimant is critical are ones which
HMPO was entitled to take into account as potential issues to be considered
during the course of the review.
145 The claimant!s criticism of HMPO!s reliance upon a
misunderstanding of European Union law arises from the witness statement
of Timothy Woodhouse at para 16, where he suggests that the defendant is
required to issue documentation with only a male or female sex designation.
Although it is acknowledged by the defendant that this aspect of his
statement is incorrect, it is pointed out that this refers to another form of
documentation rather than to passports. The claimant acknowledges this
but not only suggests that it is implicit in the wording of the paragraph that
HMPO believed that this equally applied to passports, but in any event, was
a matter which was wrongfully taken into account when continuing to
support the current policy.
146 It is clear that the reference to documentation in para 16 was to
documentation other than passports, and I do not consider that it is implicit
from the use of the word ##again!! that this was necessarily a reference to
passports as opposed to other documentation. Furthermore, although it is
clear, as the defendant acknowledges, that Timothy Woodhouse had
misunderstood the position, it is apparent from the remaining part of his
witness statement, in particular from para 25 onward, that HMPO!s
determination to continue with its current policy in relation to passports was
based upon the matters set out in those paragraphs, rather than his
misunderstanding in relation to other documentation or indeed the latter
four factors set out above at para 149.
147 Somewhat belatedly in the claimant!s post-hearing submissions the
claimant has referred to the case of R (National Association of Health
Stores) v Secretary of State for Health [2005] EWCA Civ 154; The Times,
9 March 2005, and in particular Sedley LJ!s observations at para 37, as to
the inappropriateness of imputing the knowledge of civil servants to that of
their minister. It is submitted that by analogy the defendant is unable to seek
to rely upon the witness statement of Timothy Woodhouse in order to cure
HMPO!s previous reliance upon matters which it has now abandoned.
However, it seems to me that the di–culty with this submission is that the
factual situation faced by the court in the National Association of Health
Stores case was signi"cantly di›erent to that in the present case. In the
former case it was acknowledged that the minister who provided the
authorisation for the imposition of regulations prohibiting certain medicinal

A

B

C

D

E

F

G

H

' 2018 The Incorporated Council of Law Reporting for England and Wales

AB 1580

5159

[2018] 1 WLR
A

B

C

D

E

F

G

H

R (Elan-Cane) v Home Secretary (QBD)
Jeremy Baker J

products did so in ignorance of particularly signi"cant information as to the
views of a leading psychopharmacological expert as to their safety. In the
present case the challenge by the claimant is to the continuation of
the current policy of HMPO, and I have already noted that the claimant has
not sought to identify any particular decision and refers back not only to
previous correspondence and reports, but also the witness statements relied
upon by the defendant. Furthermore, the factors which the defendant has
stated it no longer relies upon pale into comparative insigni"cance when
compared with the type of information of which the minister was denied in
the previous case. Indeed, even if I had been persuaded otherwise, despite
the understandable reluctance which has been shown by courts to refuse to
grant relief under section 31(2A) of the Senior Courts Act 1981
(R (Williams) v Powys County Council [2018] 1 WLR 439 and R (Public and
Commercial Services Union) v Minister for the Cabinet O–ce [2018] ICR
269), I consider that this would have been one of those comparatively rare
cases in which such a refusal would have been justi"ed.
148 However, I am of the view that not only is the defendant entitled to
rely upon the witness statement of Timothy Woodhouse, but that the current
policy is, for the reasons I have provided, justi"ed, inter alia, on the basis set
out in that statement.
Conclusion
149 I have no doubt that the claimant will be disappointed about the
conclusions which I have reached in this case, and in particular that relating
to the claimant!s article 8 rights.
150 However, I would stress that this latter conclusion, in particular, is
one which I have reached upon the basis of the evidence currently before me
and as the ECtHR have pointed out on more than one occasion, the rights
a›orded to individuals under the Convention are ones which have to be
interpreted in the light of changing conditions and in a dynamic and
evolutionary manner. Therefore, not only may the situation amongst
the member and other states alter, but in particular in the present case
the claimant will be entitled to scrutinise with care the results of the
Government!s current review, which will be required to be undertaken
without any undue delay.
151 I have no doubt that the Government will have well in mind the
range of factors which will be required to be considered in the course of that
review, which one trusts are now better understood than they may have been
at an earlier point in the history of the Government!s consideration of them.
In particular, a full understanding by all governmental departments, not just
the GEO, will be required as to the clear distinction between the concepts of
sex and gender. It will be necessary for the Government to consider to what
extent if any, in an age of increasing social and legal awareness and acceptance
of the importance of issues relating to diversity and equality, the recording of
an individual!s sex and/or gender in o–cial and other documentation is
justi"ed. The range and nature of the documentation which may be a›ected
will be required to be understood, including whether its purpose is to record
historical or current information. It will also be necessary to consider the
extent to which other identities both within and beyond the binary concept of
gender are to be recognised, and if so, whether they are to be self-determined
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or are to be objectively evidenced. Undoubtedly this will also require a
comprehensive and detailed understanding of the full extent of legislation in
which individuals! rights and responsibilities are a›ected by and may be
dependent upon sex and/or gender.
152 The outcome of any such review is of course entirely one for the
Government. However, it will no doubt have well in mind that the type of
factors which ultimately determine the legality of any policy are dynamic
and that although at present I am not satis"ed, for the reasons which I have
set out, that the current policy of HMPO is unlawful, part of the reasoning
for this is that the comprehensive review has not been completed. It seems to
me that once the review has occurred, then depending upon its outcome and
whether and to what extent the identi"cation of those who consider
themselves to be non-gendered is legally recognised, the strength of the
focused challenge in the present case may be required to be reassessed, in
order to determine whether the current policy of the HMPO in relation to
the issuing of ##X!! marked passports continues to be justi"ed.
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Human rights ! Respect for family life ! Discrimination on ground of sexual
orientation ! Legislative change permitting same sex couples choice of marriage
or civil partnership ! Legislation preventing di›erent sex couples from entering
into civil partnership ! Whether discrimination against di›erent sex couples in
enjoyment of Convention right to respect for family life justi"ed ! Whether
legislation incompatible with Convention rights ! Whether declaration of
incompatibility to be granted ! Human Rights Act 1998 (c 42), s 4, Sch 1, Pt I,
arts 8, 14 ! Civil Partnership Act 2004 (c 33), ss 1, 3(1)(a)
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Baroness Hale of Richmond PSC,
Lord Reed DPSC, Lord Kerr of Tonaghmore,
Lord Wilson, Lady Black JJSC

Prior to the coming into force of the Marriage (Same Sex Couples) Act 2013,
couples of the same sex were unable to get married but could enter civil partnerships
under the Civil Partnership Act 20041, while di›erent sex couples could marry but
were precluded from entering civil partnerships by sections 1 and 3(1)(a) of the 2004
Act. The 2013 Act extended marriage to same sex couples but did not enable
di›erent sex couples to enter into civil partnerships, the Government having decided
it should wait to assess the impact of the 2013 Act before deciding whether to extend
civil partnerships to di›erent sex couples. The claimants, a di›erent sex couple who
wished to enter into a civil partnership, brought a claim for judicial review against
the Secretary of State seeking a declaration of incompatibility under section 4 of the
Human Rights Act 19982 on the ground that, as a result of the 2013 Act, sections 1
and 3(1)(a) of the 2004 Act had become incompatible with article 14 of the
Convention for the Protection of Human Rights and Fundamental Freedoms read
with article 8 in that they discriminated against di›erent sex couples on grounds of
sexual orientation. The judge dismissed the claim, holding that the bar did not fall
within the ambit of article 8 and that, in any event, any discrimination was justi!ed.
The Court of Appeal dismissed the claimants" appeal, holding that the bar did fall
within the ambit of article 8 but that the discrimination was justi!ed for the purposes
1

Civil Partnership Act 2004, ss 1(1), 3(1): see post, para 1.
Human Rights Act 1998, Sch 1, Pt I, art 8: see post, para 17.
Art 14: see post, para 16.
2
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of article 14 in that it pursued the legitimate aim of allowing time to undertake a
proper assessment of the demand for civil partnerships before extending them to
di›erent sex couples.
On the claimants" appeal#
Held, allowing the appeal, (1) that the approach of the European Court of
Human Rights to the question of what margin of appreciation member states should
be accorded was not mirrored by the exercise which a national court was required to
carry out in deciding whether an interference with a Convention right was justi!ed;
that, therefore, a national court could not avoid its obligation to decide whether an
interference with a Convention right was justi!ed by reference to a margin of
appreciation to be allowed the Government or Parliament; that, in any event, the
margin of appreciation allowed by the European court where di›erences of treatment
were based on sexual orientation was narrow; that, further, since the inequalities in
treatment in the present case had been created by Parliament itself in enacting and
bringing into force the Marriage (Same Sex Couples) Act 2013, it was inappropriate
to grant the indulgence of time, here several years, to determine how to cure that
inequality; and that, therefore, the Government and Parliament would not be
accorded a signi!cant measure of discretion in their decision as to when the timing of
legislative change in the !eld of civil partnerships should occur (post, paras 28—29,
32, 36).
Dicta of Baroness Hale of Richmond in In re G (Adoption: Unmarried Couple)
[2009] 1 AC 173, para 118, HL(NI) applied.
Vallianatos v Greece (2013) 59 EHRR 12 considered.
Schalk and Kopf v Austria (2010) 53 EHRR 20 distinguished.
(2) That in order for a legitimate aim to be capable of justifying discrimination in
the enjoyment of Convention rights, contrary to article 14 of the Convention, it had
to be intrinsically linked to the discriminatory treatment in question; that the
legitimate aim relied on by the Secretary of State in the present case, namely the need
to have time to assemble su–cient information to allow a con!dent decision to be
made about the future of civil partnerships, could not be characterised as a legitimate
aim since it did not seek to justify the di›erence in treatment between same sex
couples and di›erent sex couples but, rather, accepted that those di›erences could
not be justi!ed; that, in any event, even if the interference with the claimants" rights
were to be regarded as being in pursuit of a legitimate aim, a fair balance between
their rights and the interests of the community had not been struck since the interests
of the community in denying those di›erent sex couples who had a genuine objection
to marriage the opportunity of entering a civil partnership were unspeci!ed while the
denial of those rights for an inde!nite period might have far-reaching consequences
for those wishing to avail themselves of them now; and that, accordingly, the
discriminatory treatment caused by sections 1 and 3 of the Civil Partnership Act 2004
was not justi!ed (post, paras 41—42, 46, 50, 52).
Dictum of Lord Ho›mann in R (Hooper) v Secretary of State for Work and
Pensions [2005] 1 WLR 1681, para 62, HL(E) and A v Secretary of State for the
Home Department [2005] 2 AC 68, HL(E) applied.
(3) That a court was not obliged to make a declaration of incompatibility under
section 4(2) of the Human Rights Act 1998 when it found that a particular provision
of primary legislation was not compatible with a Convention right; that, therefore,
there would be circumstances in which a court considered that although a provision
of primary legislation was incompatible with a Covention right, it would not be
appropriate to grant a declaration of incompatibility; but that it would be
appropriate in the present case to make a declaration that sections 1 and 3 of the
2004 Act, to the extent that they precluded a di›erent sex couple from entering a
civil partnership, were incompatible with article 14 of the Convention taken in
conjunction with article 8 (post, paras 56—62).
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R (Nicklinson) v Ministry of Justice (CNK Alliance Ltd intervening) [2015] AC
657, SC(E) distinguished.
Decision of the Court of Appeal [2017] EWCA Civ 81; [2018] QB 519; [2017]
3 WLR 1237; [2017] 4 All ER 47 reversed.
The following cases are referred to in the judgment of Lord Kerr of
Tonaghmore JSC:
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A v Secretary of State for the Home Department [2004] UKHL 56; [2005] 2 AC 68;
[2005] 2 WLR 87; [2005] 3 All ER 169, HL(E)
AL (Serbia) v Secretary of State for the Home Department [2008] UKHL 42; [2008]
1 WLR 1434; [2008] 4 All ER 1127, HL(E)
Bank Mellat v HM Treasury (No 2) [2013] UKSC 39; [2014] AC 700; [2013] 3 WLR
179; [2013] 4 All ER 533, SC(E)
Bellinger v Bellinger (Lord Chancellor intervening) [2003] UKHL 21; [2003] 2 AC
467; [2003] 2 WLR 1174; [2003] 2 All ER 593; [2003] 1 FLR 1043, HL(E)
EB v France CE:ECHR:2008:0122JUD004354602; [2008] 1 FLR 850; 47 EHRR 21,
GC
G (Adoption: Unmarried Couple), In re [2008] UKHL 38; [2009] AC 173; [2008]
3 WLR 76; [2008] 2 FLR 1084, HL(NI)
Ghaidan v Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557; [2004] 3 WLR 113;
[2004] 3 All ER 411; [2004] 2 FLR 600, HL(E)
Karner v Austria CE:ECHR:2003:0724JUD004001698; [2003] 2 FLR 623;
38 EHRR 24
M v Secretary of State for Work and Pensions [2004] EWCA Civ 1343; [2006] QB
380; [2005] 2 WLR 740; [2005] 1 FLR 498, CA; [2006] UKHL 11; [2006] 2 AC
91; [2006] 2 WLR 637; [2006] 4 All ER 929; [2006] 2 FLR 56, HL(E)
Oliari v Italy CE:ECHR:2015:0721JUD001876611; 65 EHRR 26
Pajic« v Croatia CE:ECHR:2016:0223JUD006845313; 67 EHRR 12
Petrovic v Austria CE:ECHR:1998:0327JUD002045892; 33 EHRR 14
R v Director of Public Prosecutions, Ex p Kebilene [2000] 2 AC 326; [1999] 3 WLR
972; [1999] 4 All ER 801, HL(E)
R (Aguilar Quila) v Secretary of State for the Home Department (AIRE Centre
intervening) [2011] UKSC 45; [2012] 1 AC 621; [2011] 3 WLR 836; [2012] 1 All
ER 1011; [2012] 1 FLR 788, SC(E)
R (Hooper) v Secretary of State for Work and Pensions [2003] EWCA Civ 813;
[2003] 1 WLR 2623; [2003] 3 All ER 673, CA; [2005] UKHL 29; [2005] 1 WLR
1681; [2006] 1 All ER 487, HL(E)
R (Nicklinson) v Ministry of Justice (CNK Alliance Ltd intervening) [2014] UKSC
38; [2015] AC 657; [2014] 3 WLR 200; [2014] 3 All ER 843, SC(E)
R (Tigere) v Secretary of State for Business, Innovation and Skills (Just For Kids Law
intervening) [2015] UKSC 57; [2015] 1 WLR 3820; [2016] 1 All ER 191, SC(E)
Salgueiro Da Silva Mouta v Portugal CE:ECHR:1999:1221JUD003329096;
31 EHRR 47
Schalk and Kopf v Austria CE:ECHR:2010:0624JUD003014104; 53 EHRR 20
Vallianatos v Greece CE:ECHR:2013:1107JUD002938109; 59 EHRR 12, GC
Walden v Liechtenstein CE:ECHR:2000:0316DEC003391696
The following additional cases were cited in argument:

H

A (Children) (Contact: Ultra-Orthodox Judaism: Transgender Parent), In re
(Stonewall Equality Ltd intervening) [2017] EWCA Civ 2164; [2018] 4 WLR 60;
[2018] 3 All ER 316; [2018] 2 FLR 800, CA
Chapin and Charpentier v France CE:ECHR:2016:0609JUD004018307
Courten v United Kingdom CE:ECHR:2008:1104DEC000447906
Glien v Germany CE:ECHR:2013:1128JUD000734512; [2016] MHLR 338
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Goodwin v United Kingdom CE:ECHR:2002:0711JUD002895795; [2002] 2 FLR
487; 35 EHRR 18, GC
Grant v United Kingdom CE:ECHR:2006:0523JUD003257003; 44 EHRR 1
H#m#l#inen v Finland CE:ECHR:2014:0716JUD003735909; 37 BHRC 55, GC
Humphreys v Revenue and Customs Comrs [2012] UKSC 18; [2012] 1 WLR 1545;
[2012] PTSR 1024; [2012] 4 All ER 27, SC(E)
Keegan v Ireland CE:ECHR:1994:0526JUD001696990; 18 EHRR 342
Manitoba Language Rights, In re [1985] 1 SCR 721
Markin v v Russia CE:ECHR:2012:0322JUD003007806; 56 EHRR 8, GC
Mata Estevez v Spain CE:ECHR:2001:0510DEC005650100; Reports of Judgments
and Decisions 2001-VI, p 311
Minister of Home A›airs v Fourie (2005) 20 BHRC 368
Orlandi v Italy CE:ECHR:2017:1214JUD002643112
R (Carson) v Secretary of State for Work and Pensions [2005] UKHL 37; [2006] AC
173; [2005] 2 WLR 1369; [2005] 4 All ER 545, HL(E)
R (Conway) v Secretary of State for Justice (Humanists UK intervening) [2017]
EWHC 2447 (Admin); [2020] QB 1; [2018] 2 WLR 322; [2018] 2 All ER 250,
DC
R (Countryside Alliance) v Attorney General [2007] UKHL 52; [2008] AC 719;
[2007] 3 WLR 922; [2008] 2 All ER 95, HL(E)
R (JS) v Secretary of State for Work and Pensions (Child Poverty Action Group
intervening) [2015] UKSC 16; [2015] 1 WLR 1449; [2015] PTSR 471; [2015]
4 All ER 939, SC(E)
R (T) v Chief Constable of Greater Manchester Police (Liberty intervening) [2014]
UKSC 35; [2015] AC 49; [2014] 3 WLR 96; [2014] 4 All ER 159, SC(E)
Ratzenb$ck and Seydl v Austria CE:ECHR:2017:1026JUD002847512
Runkee v United Kingdom CE:ECHR:2007:0510JUD004294998; [2007] 2 FCR 178
Stec v United Kingdom CE:ECHR:2006:0412JUD006573101; 43 EHRR 47, GC
Vrountou v Cyprus CE:ECHR:2015:1013JUD003363106; 65 EHRR 31
Wandsworth London Borough Council v Michalak [2002] EWCA Civ 271; [2003]
1 WLR 617; [2002] 4 All ER 1136, CA
Wilkinson v Kitzinger [2006] EWHC 2022 (Fam); [2007] 1 FLR 295
Zeman v Austria CE:ECHR:2006:0629JUD002396002

APPEAL from the Court of Appeal
By a claim form dated 23 December 2014 the claimants, Rebecca
Steinfeld and Charles Keidan, sought against the defendant, the Secretary of
State for Education, judicial review by way of a declaration under section 4
of the Human Rights Act 1998 that, in consequence of the enactment of the
Marriage (Same Sex Couples) Act 2013, sections 1 and 3(1)(a) of the Civil
Partnership Act 2004 had become incompatible with article 14 read with
article 8 of the Convention for the Protection of Human Rights and
Fundamental Freedoms. On 29 January 2016 Andrews J dismissed the claim
[2016] EWHC 128 (Admin); [2016] 4 WLR 41.
By an appellant"s notice !led on 19 February 2016 and pursuant to
permission of the judge the claimants appealed on the grounds that the judge
had been wrong: (1) to conclude that sections 1 and 3(1)(a) of the Civil
Partnership Act 2004 did not fall within the ambit of article 8 of the
Convention; (2) to determine that the aim advanced by the Secretary of State
for the discriminatory treatment, namely that she wished to take an
unspeci!ed period of time to determine what action to take in respect of civil
partnership and to avoid the costs of extending it to opposite sex couples in
the meantime, was a legitimate aim; and (3) to conclude that that measure
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was appropriate. On 21 February 2017 the Court of Appeal (Arden, Beatson
and Briggs LJJ) [2017] EWCA Civ 81; [2018] QB 519 concluded that the
claim fell within the ambit of article 8 of the Convention but that (Arden LJ
dissenting) the interference was justi!ed.
Pursuant to permission granted by the Supreme Court (Baroness Hale of
Richmond PSC, Lord Wilson and Lord Hughes JJSC) on 8 August 2017 the
claimants appealed. The issues before the Supreme Court as set out in the
statement of facts and issues agreed between the parties were whether:
(1) the justi!cation relied on by the Secretary of State was capable of
constituting a legitimate aim for the purposes of article 14 read with article 8
of the Convention; (2) if so, it constituted a legitimate aim on present facts;
(3) if so, the continuing bar on opposite sex couples from entering into civil
partnerships was a proportionate means of achieving a legitimate aim; and
(4) if not, the court should make a declaration of incompatibility under
section 4 of the Human Rights Act 1998.
On 1 February 2018 the Supreme Court granted permission for the
Secretary of State for the Home Department to be substituted for the
Secretary of State for Education as respondent to the appeal, and on 11 May
2018 the Supreme Court granted permission for the Secretary of State for
International Development to be substituted for the Secretary of State for the
Home Department as respondent to the appeal, on each occasion because
the substituted Secretary of State had become Minister for Women and
Equalities.
The facts are stated in the judgment of Lord Kerr of Tonaghmore JSC,
post, paras 6—10.
Karon Monaghan QC and Sarah Hannett (instructed by Deighton Pierce
Glynn) for the claimants.
The prohibition on opposite sex couples forming a civil partnership in
sections 1 and 3 of the Civil Partnership Act 2004 interferes with the
claimants rights under article 14 read with article 8 of the Convention for the
Protection of Human Rights and Fundamental Freedoms. The only issue is
whether the di›erence in treatment is objectively justi!ed. The Secretary of
State"s justi!cation, grounded on a $$wait and see"" policy, is incapable of
amounting to a legitimate aim either in principle or on the facts of the case.
Further, the continuing bar on opposite sex couples entering a civil
partnership is not a proportionate means of achieving such an aim, even if it
were a legitimate aim. [Reference was made to the statutory framework, in
particular to sections 1, 3 and 8 of the 2004 Act, sections 1, 2 and 9 of the
Marriage (Same Sex Couples) Act 2013 and regulation 6 of the Marriage
(Same Sex Couples) (Conversion of Civil Partnership) Regulations 2014
(SI 2014/3181).] While same sex couples have the unrestricted option of
entering into a civil partnership or marriage, marriage is the only route
by which opposite sex couples can achieve legal recognition of their
relationship.
It is well established that article 14 of the Convention is not a freestanding provision. It does not provide for equal treatment by the state in all
circumstances, but only in relation to the rights and freedoms safeguarded
elsewhere in the Convention: see Petrovic v Austria (1998) 33 EHRR 14 and
Schalk and Kopf (2010) 53 EHRR 20. The complainant need not show a
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breach of another substantive provision for article 14 to be violated, only
that the facts of the case fall within another such provision. Here it is now
accepted that the facts fall within article 8. The list of express grounds on
which discrimination is prohibited is not exhaustive and discrimination on
the ground of sexual orientation is in principle prohibited, although not
expressly listed: see Salgueiro Da Silva Mouta v Portugal (1999) 31 EHRR
47.
When considering article 14 relevant questions include whether: (i) the
facts fall within the ambit of one or more Convention rights; (ii) there was a
di›erence of treatment in respect of that right between the complainant and
others in an analogous situation on a ground proscribed by article 14; and
(iii) the di›erence in treatment was justi!ed: see Wandsworth London
Borough Council v Michalak [2003] 1 WLR 617, Ghaidan v GodinMendoza [2004] 2 AC 557 and In re A (Children) (Contact: Ultra-Orthodox
Judaism: Transgender Parent) (Stonewall Equality Ltd intervening) [2018]
4 WLR 60. Here the key issue is whether the treatment was objectively
justi!ed.
The burden of proving justi!cation lies on the Secretary of State: see
R (Aguilar Quila) v Secretary of State for the Home Department (AIRE
Centre intervening) [2012] 1 AC 621, paras 44, 61. It is not the scheme as a
whole which must be justi!ed, but its discriminatory e›ect: see A v Secretary
of State for the Home Department [2005] 2 AC 68, para 65 and AL (Serbia)
v Secretary of State for the Home Department [2008] 1 WLR 1434, para 38.
Where the di›erence in treatment is based on sexual orientation the court
must apply $$strict scrutiny"" to the assessment of any asserted justi!cation
and will require particularly strong and convincing reasons by way of
justi!cation (see EB v France (2008) 47 EHRR 21, Karner v Austria [2003]
2 FLR 623 and Ghaidan v Godin-Mendoza [2004] 2 AC 557, para 19);
di›erences solely on the ground of sexual orientation are unacceptable
(see Vallianatos v Greece (2013) 59 EHRR 12, para 77). The test of
proportionality is set out in, inter alia, R (Tigere) v Secretary of State for
Business, Innovation and Skills (Just for Kids Law intervening) [2015]
1 WLR 3820, para 33. In cases based on sexual orientation proportionality
not only requires that the measure chosen in principle achieves the aim
sought, but that in order to achieve that aim it was necessary to exclude
those of a speci!c sexual orientation from the scope of the provision in
question, and it is for the state to demonstrate that necessity: see Vallianatos
v Greece 59 EHRR 12, para 85.
The case law of the European Court of Human Rights establishes that
both same sex and opposite sex relationships fall within the scope of
$$private"" and $$family life"" for the purposes of article 8 of the Convention:
see Keegan v Ireland (1994) 18 EHRR 342, Schalk and Kopf 53 EHRR 20
and Vallianatos 59 EHRR 12. Article 8 imposes on the state certain positive
obligations: see Oliari v Italy (2015) 65 EHRR 26. Such obligations may
involve adoption of measures designed to secure respect for private and
family life where relationships between individuals are concerned. Neither
article 8 nor article 12 imposes an obligation on member states to permit
same sex couples to marry: see Schalk and Kopf, para 63 and Chapin and
Charpentier v France CE:ECHR:2016:0609JUD004018307. Similarly a bar
on same sex marriage does not violate article 14, taken with either article 8
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or 12: see H#m#l#inen v Finland (2014) 37 BHRC 55. The positive
obligation in article 8 requires the state to provide a form of legal
recognition and protection for same sex couples: see Schalk and Kopf,
Vallianatos, Oliari and Orlandi v Italy CE:ECHR:2017:1214JUD
002643112. States enjoy a certain margin of appreciation as regards the
exact status to be conferred by the alternative means of recognition: Schalk
and Kopf, para 108. Di›erential access to legal recognition other than
marriage will amount to a breach of article 14: Vallianatos, paras 80—92.
Ratzenb$ck and Seydl v Austria CE:ECHR:2017:1026JUD002847512
provides no assistance in the present case.
In the context of sexual orientation the margin of appreciation is
narrow: Vallianatos, paras 85—92, Pajic« v Croatia CE:ECHR:2016:0223
JUD006845313 and Oliari v Italy, paras 177—178. The argument accepted
below that the timing of legislative change is a matter of social policy which
attracts a wide margin of appreciation is wrong: the case is not about a need
for government to make a judgment on a moral or social issue, but about the
measures the Secretary of State has put in place to discharge the
responsibility of determining how to resolve the discrimination issue to
which the bar gives rise. That does not require a moral or social judgment
but rather a consideration of whether the use of civil partnerships by same
sex couples justi!es their retention and extension to opposite couples. R (JS)
v Secretary of State for Work and Pensions (Child Poverty Action Group
intervening) [2015] 1 WLR 1449 is wrongly decided and is in any event
distinguished. [Reference was also made to Humphreys v Revenue and
Customs Comrs [2012] 1 WLR 1545.] While the European Court of Human
Rights will sometimes a›ord member states a wide margin of appreciation
where there is no consensus of opinion among member states either as to the
relative importance of the issue at stake, or as to the means of protecting it,
that is not the case here. The United Kingdom is the only member state of
the Council of Europe which has marriage for same sex and for opposite sex
couples but civil partnerships only for same sex couples. The consensus
among member states is that where civil partnership exists alongside
marriage it should be open to both same and opposite sex couples. In the
present case, article 14 would be violated: Vallianatos 59 EHRR 12.
Even if the European Court of Human Rights would a›ord a member
state a wide margin of appreciation, an issue raising sexual orientation is
quintessentially a matter for the court whose constitutional responsibility is
to scrutinise rigorously a purported justi!cation for any such distinction: see
In re G (Adoption: Unmarried Couple) [2009] AC 173. The court is not
required to adopt a di›erent approach because a Bill addressing the same
matters is presently presented to Parliament: see R (Nicklinson) v Ministry of
Justice (CNK Alliance Ltd intervening) [2015] AC 657 and Bellinger v
Bellinger (Lord Chancellor intervening) [2003] 2 AC 467. [Reference was
made to R (Conway) v Secretary of State for Justice (Humanists UK
intervening) [2020] QB 1.] Thus the introduction of a Bill addressing
certain matters raised by the present case is not a reason for the court to
abrogate its responsibility to determine the lawfulness of the discrimination
in issue.
The policy of $$wait and see"" is not a legitimate aim: it is not a proper
justi!cation that such a policy will enable, as here, the collection of data,
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the making of a proper assessment and the saving of costs. Rather it would
undermine the protection a›orded by article 14. The logistics of reform
may be relevant to relief, but cannot themselves justify unlawful
discrimination: see In re Manitoba Language Rights [1985] 1 SCR 721.
Domestic law cases and the jurisprudence of the Strasbourg court make
clear that a general wait and see policy cannot render lawful an otherwise
discriminatory measure: see Walden v Liechtenstein CE:ECHR:2000:0316
DEC003391696, R (Hooper) v Secretary of State for Work and Pensions
[2005] 1 WLR 1681, Grant v United Kingdom (2006) 44 EHRR 1 and
Goodwin v United Kingdom (2002) 35 EHRR 18. [Reference was made to
R (Carson) v Secretary of State for Work and Pensions [2006] 1 AC 173.]
The decision in M v Secretary of State for Work and Pensions [2006] QB
380; [2006] 2 AC 91 does not alter the position, nor do the bene!t cases,
which are con!ned to their facts, such as Petrovic 33 EHRR 14, Stec v
United Kingdom (2006) 43 EHRR 47, Runkee v United Kingdom [2007]
2 FCR 178 (and cf Markin v Russia (2012) 56 EHRR 8), Vrountou v
Cyprus (2015) 65 EHRR 31, Glien v Germany [2016] MHLR 338 and
Zeman v Austria CE:ECHR:2006:0629JUD002396002. [Reference was
also made to Mata Estevez v Spain Reports of Judgments and Decisions
2001-VI, p 311 and to Minister of Home A›airs v Fourie (2005) 20 BHRC
168.] In any event, even if the wait and see policy is capable of constituting
a legitimate aim, it does not amount to such an aim on present facts.
There is no rational connection between the wait and see policy and the
exclusion of opposite sex couples from civil partnerships. The Secretary
of State has failed to demonstrate that having regard to the severity of
the impact of the exclusion on opposite sex couples in the position of the
claimants it strikes a fair balance between their interests and those of the
community: see Tigere [2015] 1 WLR 3820. The discrimination is serious,
has adverse consequences for them and their children, has gone on for far too
long and is largely unexplained. The continuing bar on opposite sex couples
from entering a civil partnership is not a proportionate means of achieving a
legitimate aim. The claimants seek a declaration of incompatibility that
sections 1 and 3 of the Civil Partnership Act 2004 cannot be read and given
e›ect in a way which is compatible with the Convention rights. [Reference
was made to R (T) v Chief Constable of Greater Manchester Police (Liberty
intervening) [2015] AC 49.] There can be no concerns that Parliament will be
unable to fashion a scheme to remedy the incompatibility. Nicklinson [2015]
AC 657 is distinguished. The fact that there is already a Bill presently before
Parliament is no reason to postpone such a declaration: see Bellinger v
Bellinger [2003] 2 AC 467.
James Eadie QC and Dan Squires QC (instructed by Treasury Solicitor)
for the Secretary of State.
The only issue in dispute on compatibility with article 14 is whether it
was objectively justi!ed for Parliament and the Government to take some
time to decide on the future of civil partnerships once same sex marriage was
permitted even if it meant a di›erence in treatment between same and
opposite sex couples in the meantime. The Secretary of State says that it was
justi!ed not to take that decision immediately the Marriage (Same Sex
Couples) Act 2013 came into force. Taking that course of action involves no
breach. Parliament and the Government considered that making the most
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appropriate decision on the future of civil partnerships could best be
achieved by not making an immediate change but by gathering and
evaluating further information. In an area of evolving social rights and
rapidly changing attitudes it is legitimate to seek to take a di–cult decision
of social policy on a basis which is properly informed, including by
understanding how attitudes have evolved since the introduction of same sex
marriage. Thus the interference with the claimants" rights while the status
quo is maintained does not outweigh the potential harm to society that
would be caused if a decision on the future of civil partnerships were taken
without su–cient information about the potential consequences: see the
bulk of evidence adduced by the Government on the continuing reviews
including the Civil Partnership Review 2014 it has conducted, the
consultation and further consultation processes it has initiated and the
responses it has received. In any event the issue remains live in Parliament
since a Private Member"s Bill with a Government-supported amendment is
still before it. Since 2014 it has been the Government"s position that it
wishes to have a better sense of how civil partnerships come to be regarded
now that same sex marriage is available. To date it is too early to tell what
the correct course of action is for the Government to take and further work
is being undertaken such as research and statistical analysis with regard,
inter alia, to the experience of other countries.
The second issue in dispute is whether if the Civil Partnership Act 2004 is
incompatible with the Convention the court should exercise its discretion to
make a declaration of incompatibility under section 4 of the Human Rights
Act 1998. It is appropriate to give Parliament the opportunity of considering
the Bill already before it without such a declaration.
As is common ground, the Strasbourg court recognises that where a state
fails to accord some form of recognition to same sex relationships it breaches
article 8 of the Convention: see Oliari v Italy (2015) 65 EHRR 26. The
claimants do not assert a comparable interference with article 8: they accept
that there is no obligation per se to provide an alternative to marriage for
those with conscientious objection to that institution; but they claim
discrimination on the basis that permitting same sex couples with the same
beliefs to enter civil partnerships, but not them, is a breach of article 14
taken with article 8. On the analysis provided in Ghaidan v GodinMendoza [2004] 2 AC 557, paras 133—134, it is accepted that the facts fall
within the ambit of article 8 and that the claimants are treated di›erently
from same sex couples in an analogous situation and that that di›erence is
proscribed by article 14. The Secretary of State asserts that such treatment
is justi!ed since it can be shown that it is in pursuit of a legitimate aim and is
proportionate: see Ratzenb$ck and Seydl v Austria CE:ECHR:2017:1026
JUD002847512, para 31. The tests for proportionality are well-established:
see Bank Mellat v HM Treasury (No 2) [2014] AC 700, 770—771, 789—791,
paras 20, 71, 74—75. Those tests apply in the context of article 14: see
R (Tigere) v Secretary of State for Business, Innovation and Skills (Just for
Kids intervening) [2015] 1 WLR 3820, para 33.
In dispute with the claimants, the Secretary of State asserts that a respect
or margin of appreciation should be a›orded to the judgments of Parliament
and the Government in making the decision as to the current decision. There
is no rule that in cases of alleged discrimination based on sexual orientation
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no such margin is appropriate. Those decisions will be assessed on the basis
that it is proper to accord deference or respect to the judgment of
democratically accountable bodies in their decisions: see R v Director of
Public Prosecutions, Ex p Kebilene [2000] 2 AC 326, 380—381 and R (JS) v
Secretary of State for Work and Pensions (Child Poverty Action Group
intervening) [2015] 1 WLR 1449, paras 92—95. The principle carries
particular weight when a decision was not merely discussed in Parliament
but has been made the subject of a statute. In such a case a particularly
extensive discretionary area of judgment is accorded: see R (Countryside
Alliance) v Attorney General [2008] AC 719, para 45 and R (Nicklinson) v
Ministry of Justice (CNK Alliance Ltd intervening) [2015] AC 657,
paras 166, 297. That approach is appropriate in the present case and a wide
margin should be applied.
The timing of legislative change to recognise di›erent forms of
relationship has been understood by the Strasbourg court to attract a wide
margin of appreciation since it will regarded as one of evolving rights with
no established consensus: see Schalk and Kopf v Austria (2010) 53 EHRR 20
and Courten v United Kingdom CE:ECHR:2008:1104DEC0004479068.
Domestic courts have adopted a similar approach: see M v Secretary of State
for Work and Pensions (Child Poverty Action Group intervening) [2006]
2 AC 91.
It is accepted that the burden is on the Secretary of State to establish that
the current position pursued a legitimate aim in not removing the di›erential
access to civil partnership immediately marriage was extended to same sex
couples. Instead Parliament and the Government took time to decide
whether to abolish, phase out or extend civil partnership. It was a legitimate
aim, as the courts below found, to seek to make a properly informed decision
on an important and di–cult issue of social policy which would a›ect a
signi!cant number people in an area of evolving social rights and changing
attitude. It is a mischaracterisation for the claimants to assert that the aim is
to $$wait and see"". The decision to wait and see is the means by which the
aim was being pursued. The aim was to ensure an appropriate and properly
informed decision was taken on a complex question of social policy. The
means was to evaluate the impact on civil partnerships of the extension of
marriage to same sex couples and to take time to gather relevant further
information. The approach is supported by the case law: see R (Hooper) v
Secretary of State for Work and Pensions [2005] 1 WLR 1681, paras 62—63.
Whether the time for the legislature to remove the impugned di›erence in
treatment had been exceeded goes to the question of proportionality, namely
whether avoiding the harm by failing to recognise same sex marriage
outweighed the impact on the claimants.
Applying the relevant tests set out in Bank Mellat v HM Treasury (No 2)
[2014] AC 700 and Tigere [2015] 1 WLR 3820, the policy is rationally
connected to the objective of making a properly informed and appropriate
decision having regard to all the circumstances, a fair balance has been struck
and no less intrusive means could have been used without unacceptably
compromising the achievement of that objective. With regard to the impact
on the claimants, it is accepted that they have a genuine conscientious
objection to marriage but their complaint is limited to the assertion that a
disproportionate length of time has been taken in deciding how to proceed. It
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is asserted by the claimants that failure to confer legal recognition through a
civil partnership results from an indication of a lack of respect for, or a
devaluation of, heterosexual relationships. The current di›erence in
treatment arises from the product of history in developing marriage rights to
same sex couples and the time taken to determine the future of civil
partnerships. Although it is intended to remove the current di›erence in
treatment there is not the urgency or compelling reason that would arise in
removing a disadvantage that devalues particular members of society or
shows a lack of respect for those of a particular orientation. There is no
substantial di›erence between marriage and civil partnerships in terms of
legal rights and responsibilities accorded to those entering them, and the
Strasbourg jurisprudence would not regard the conscientious objection to
marriage, in the context of article 14, as carrying signi!cant weight.
[Reference was made to Ratzenb$ck and Seydl CE:ECHR:2017:1026JUD
002847512 and Wilkinson v Kitzinger [2007] 1 FLR 295.]
The discretionary remedy of the declaration is unnecessary. The Private
Members" Bill before Parliament seeks to deal with the di›erence under
objection in the present case. Even if the 2004 Act is incompatible with the
Convention right it is appropriate to allow Parliament to consider how to
deal with it without a declaration. The future of civil partnerships raises
di–cult questions of social policy for which there is no obvious answer and
Parliament has a Bill before it with di›erent options for dealing with those
di–culties: see Nicklinson [2015] AC 657 and R (Conway) v Secretary of
State for Justice (Humanists UK intervening) [2020] QB 1.
Monaghan QC replied.
The court took time for consideration.

F

27 June 2018. LORD KERR OF TONAGHMORE JSC (with whom
BARONESS HALE OF RICHMOND PSC, LORD REED DPSC, LORD
WILSON, and LADY BLACK JJSC agreed) handed down the following
judgment.
Introduction

G

H

1 Section 1(1) of the Civil Partnership Act 2004 ($$CPA"") de!nes a civil
partnership as $$a relationship between two people of the same sex . . .
(a) which is formed when they register as civil partners of each other# (i) in
England or Wales . . ."" Under section 2(1) of CPA two people are to be
regarded as having registered as civil partners when they have signed the civil
partnership register in the presence of each other, a civil partnership registrar
and two witnesses. By section 3(1) of CPA, two people are not eligible to
register as civil partners if they are not of the same sex. CPA was therefore
explicitly and emphatically designed for same sex couples only. The obvious
reason for this was that, at the time of the enactment of CPA, the
Government and Parliament did not consider it appropriate to extend the
institution of marriage to same sex couples but recognised that access to
responsibilities and rights akin to those which arise on marriage should be
available to same sex couples who wished to commit to each other in the
way married couples do.
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2 All of that changed with the enactment of the Marriage (Same Sex
Couples) Act 2013 ($$MSSCA""). This made the marriage of same sex couples
lawful from the date of coming into force of the legislation#13 March
2014. From that date onwards, same sex couples who marry enjoy the same
rights, bene!ts and entitlements as do married heterosexual couples. They
also share the responsibilities that marriage brings.
3 CPA was not repealed when MSSCA was enacted. Consequently,
same sex couples have a choice. They can decide to have a civil partnership
or to marry. That choice was not#and is not#available to heterosexual
couples. Under the law as it currently stands, they can only gain access to the
rights, responsibilities, bene!ts and entitlements that marriage brings by
getting married. This circumstance, it is now agreed, brought about an
inequality of treatment between same sex and heterosexual couples. It is
also now accepted by the respondent that this manifest inequality of
treatment engages article 14#prohibition of discrimination#read in
conjunction with article 8 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (hereafter $$the Convention"" or
$$ECHR"")#the right to respect for private life.
4 It is also accepted by the respondent Secretary of State that the
inequality of treatment of heterosexual couples requires to be justi!ed from
the date of its inception, i e the coming into force of MSSCA. The principal
issue in this appeal, therefore, is whether justi!cation of that inequality
includes consideration of the period of time during which, the Government
claims, it is necessary to investigate how best to eliminate the inequality or
whether the justi!cation must be directed exclusively to the very existence of
the discrimination. The respondent claims that justi!cation does include an
evaluation of the time needed to decide how the inequality of treatment can
best be removed. The appellants argue that this relates solely to remedy, and
is not relevant to the question of justi!cation. Alternatively, they submit
that, on the facts of this case, it is not proportionate to continue to deny civil
partnerships to them in order to achieve the aim pro›ered by the
Government viz a›ording time thoroughly to investigate whether to abolish
civil partnerships altogether; to extend them to di›erent sex couples; or to
phase them out.
5 The appellants therefore seek a declaration that sections 1 and 3 of
CPA (to the extent that they preclude a di›erent sex couple from entering
into a civil partnership) infringe their rights under article 14 taken with
article 8 of the Convention. They also seek a declaration of incompatibility
under section 4 of the Human Rights Act 1998 ($$HRA"").
Factual background
6 The appellants are a di›erent sex couple who wish to enter into a
legally recognised relationship. They have a conscientious objection to
marriage. They want to have a civil partnership with one another. They
have been in a long term relationship and have had two children together. It
is not disputed that their unwillingness to marry is based on genuine
conviction. Nor is it disputed that their wish to have their relationship
legally recognised is other than entirely authentic.
7 When Parliament enacted MSSCA it consciously decided not to abolish
same sex civil partnerships or to extend them to di›erent sex couples, even
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though, we were told, it was recognised at that time that this would bring
about an inequality of treatment between same sex partners and those of
di›erent sexes and that this inequality was based on the di›erence of sexual
orientation of the two groups. Rather, it was decided that further
investigations were required. Some investigations had been carried out in
2012 and further inquiries were made in 2014. In the Government"s
estimation the investigations did not indicate that signi!cant numbers of
di›erent sex couples wished to enter civil partnerships. It was judged,
however, that the review and consultation which comprised the investigations
in 2014 were inconclusive as to how to proceed. The Government therefore
concluded that it should not take a !nal decision on the future of civil
partnerships until societal attitudes to them became clearer after same sex
marriages had taken root.
8 On 21 October 2015 Tim Loughton MP introduced a Private
Members Bill which proposed extension of civil partnerships to di›erent sex
couples. That Bill did not receive the requisite support and did not progress.
A second Bill met the same fate in 2016. Mr Loughton introduced another
Bill, entitled Civil Partnership, Marriages and Deaths (Registration etc) Bill
in the 2017—2019 session. The Bill received its First Reading on 19 July
2017 and its Second Reading on 2 February 2018. It proposed that di›erent
sex couples should be permitted to enter civil partnerships. The Government
felt unable to support that proposal but in advance of the Second Reading it
agreed the terms of an amendment with Mr Loughton and a joint
amendment was submitted to Parliamentary authorities immediately after
the Second Reading. The amendment is in these terms:
$$(1) The Secretary of State must make arrangements for a report to be
prepared# (a) assessing how the law ought to be changed to bring about
equality between same sex couples and other couples in terms of their
future ability or otherwise to form civil partnerships, and (b) setting out
the Government"s plans for achieving that aim.
$$(2) The arrangements must provide for public consultation.
$$(3) The Secretary of State must lay the report before Parliament.""
9 In May 2018, the Government published a command paper (The
Future Operation of Civil Partnership: Gathering Further Information)
(2018) (Cm 9606)) in which it recorded that the consultations in 2012 and
2014 had failed to produce a consensus as to how, or indeed if, the legal
position as to civil partnerships should change. Those consultations had
posited three possibilities: that civil partnerships should be abolished; that
they should be closed to new entrants; or that they should be extended to
allow di›erent sex couples to register a civil partnership. The command
paper stated, at para 3, that, because of the lack of consensus, the
Government $$decided not to make any changes to civil partnerships at the
time"". This is signi!cant. The Government knew that it was perpetrating
unequal treatment by the introduction of MSSCA but it decided to take no
action because of what it perceived to be equivocal results from its
consultations.
10 In the 2018 command paper the Government announced that it was
looking at available data $$on the take-up of civil partnerships and marriage
amongst same sex couples"". It suggested that if demand for civil partnerships
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was low, the Government might consider abolishing or phasing them out. If,
on the other hand, there remained a signi!cant demand for civil partnerships,
this might indicate $$that the institution still has relevance"". It concluded,
therefore, that it was $$proportionate"" to obtain more data in order to decide
that there was a need to preserve civil partnerships. It considered that by
September 2019 it should have su–cient evidence to make a judgment about
the demand for the institution. Thereafter, consultation on the future
implementation of proposals for civil partnerships would take place. This
would happen $$at the earliest"" in 2020. No indication was given as to how
long the consultation period would last nor as to the likely date of any
legislation that might be considered necessary.
The proceedings
11 The appellants sought judicial review of the Government"s failure to
extend civil partnerships to di›erent sex couples, arguing that the
introduction of MSSCA rendered the provisions of CPA which con!ned the
availability of civil partnerships to same sex couples (sections 1 and 3)
incompatible with article 8 of ECHR, when read in conjunction with
article 14. That application was dismissed by Andrews J in a judgment
[2016] 4 WLR 41 delivered on 29 January 2016. The respondent had
argued that article 8 was not engaged and that argument was accepted by the
judge. At para 84 of her judgment she said that, $$The di›erence in treatment
complained of does not infringe a personal interest close to the core of the
right to family life, still less the right to private life protected by article 8"".
The judge held, however, that even if article 8 was engaged, there was
$$su–cient objective justi!cation for maintaining the disparity [between
same sex and di›erent sex couples] in the short term, whilst the Government
takes stock of the impact of the 2013 Act upon civil partnerships"": para 71
of the judgment.
12 Before the Court of Appeal (Arden, Beatson and Briggs LJJ)
[2018] QB 519 the argument that the appellants" case did not come within
the ambit of article 8 was again advanced by the respondent. It was
unanimously rejected (and has not been renewed before this court). By a
majority (Beatson and Briggs LJJ), the Court of Appeal held that the
interference with the appellants" rights under article 8, read together with
article 14 was, at least for the time being, justi!ed. At para 158, Beatson LJ
said:
$$In my view, at present, the Secretary of State"s position is objectively
justi!ed. The future of the legal status of civil partnerships is an
important matter of social policy that Government is entitled to consider
carefully. At the hearing the Secretary of State"s approach was described
as a $wait and see" approach, although it would be more accurate to
describe it as a $wait and evaluate" approach. Whatever term is used to
describe the approach, it would not have been available to the Secretary
of State prior to the enactment and coming into force of the 2013 Act.
This is because it would not have been possible at that time to determine
how many people would continue to enter into civil partnerships or want
to do so because they share the appellants" sincere objections to marriage.
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At para 173, Briggs LJ said:

$$I can well understand the frustration which must be felt by the
appellants and those di›erent sex couples who share their view about
marriage, about what they regard as the Government"s slow progress on
this issue. Some couples in their position may su›er serious !scal
disadvantage if, for example, one of them dies before they can form a civil
partnership. This is a factor in the proportionality balance, and because
this is a case of di›erential treatment on the basis of sexual orientation,
that balance must command anxious scrutiny. But against the background
of a serious but unresolved di–culty which a›ects the public as a whole,
and the practicable impossibility of some interim measure, such as
temporarily opening civil partnership to di›erent sex couples when the
eventual decision may be to abolish it, I am unable to regard the Secretary
of State"s current policy of $wait and evaluate" as a disproportionate
response.""
14 Although she found that the interference with the appellants"
article 8 and article 14 rights was not justi!ed (because it was not
proportionate), Arden LJ considered that it pursued a legitimate aim#para
105, where she said that the state had the option to eliminate the
discrimination $$in any way it sees !t"" and therefore must be entitled to
$$some time to make its choice.""
15 The question whether the legislation pursued a legitimate aim
occupied centre !eld on the hearing of the appeal before this court. In
particular, the argument focused on the question whether the legitimate aim
required to be $$intrinsically"" connected to the unequal treatment or whether
it was enough that the Government"s aim was to take the time necessary to
decide which form of removal of the discrimination was most appropriate.
The Convention rights
16 Article 14 of ECHR provides that the enjoyment of the rights and
freedoms set forth in the Convention shall be secured without discrimination
on any of a number of speci!ed grounds (including sex, race or colour) and
$$other status"". It is accepted that sexual orientation quali!es as a ground on
which discrimination under article 14 is forbidden: Salgueiro Da Silva
Mouta v Portugal (1999) 31 EHRR 47, at para 28. Article 14 does not
enshrine a freestanding right to freedom from discrimination: see Petrovic v
Austria (1998) 33 EHRR 14. It prohibits discrimination in the enjoyment of
the Convention rights. It is now well settled, therefore, that, to have
recourse to article 14, the complained of discrimination must $$come within
the ambit"" of another Convention right.
17 The ECHR right within whose ambit the appellants claim to come is
article 8 which provides:
%%Right to respect for private and family life
$$1. Everyone has the right to respect for his private and family life, his
home and his correspondence.
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$$2. There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others.""

A

18 Before Andrews J and the Court of Appeal it had been submitted
that an adverse e›ect in relation to article 8 had to be demonstrated in
order for an avowed infringement to come within its scope or ambit.
Counsel for the respondent did not seek so to argue before this court. They
were right not to do so. Recent case law from the European Court of
Human Rights (ECtHR) makes it clear that no detrimental e›ect need be
established: see, for instance, Schalk and Kopf v Austria (2010) 53 EHRR
20; Vallianatos v Greece (2013) 59 EHRR 12; and Oliari v Italy (2015)
65 EHRR 26. In particular, in Vallianatos ECtHR found that the
introduction of registered partnerships only for di›erent sex couples, to
exist alongside marriage which was also only open to di›erent sex couples,
constituted a breach of article 14 read with article 8 of the Convention:
paras 80—92.
19 It is therefore now accepted that access to civil partnerships falls
within the ambit of article 8; that there is a di›erence in treatment between
same sex couples and di›erent sex couples in relation to the availability of
civil partnerships; that this di›erence in treatment is on the ground of sexual
orientation, a ground falling within article 14; and that the appellants are in
an analogous position to a same sex couple who wish to enter into a civil
partnership. In these circumstances, the only basis on which the respondent
can escape a !nding that there has been an infringement of the appellants"
article 14 rights is by showing that the unequal treatment is justi!ed:
Ghaidan v Godin-Mendoza [2004] 2 AC 557, para 130, per Baroness Hale
of Richmond.

B

Justi"cation!the arguments

F

20 On the question of justi!cation, Ms Monaghan QC for the
appellants advanced !ve propositions:
1. The burden of proving justi!cation is on the respondent: R (Aguilar
Quila) v Secretary of State for the Home Department (AIRE Centre
intervening) [2012] 1 AC 621, para 44, per Lord Wilson JSC and per
Baroness Hale of Richmond JSC at para 61.
2. It is not the scheme as a whole which must be justi!ed but its
discriminatory e›ect: A v Secretary of State for the Home Department
[2005] 2 AC 68, para 68, per Lord Bingham of Cornhill and AL (Serbia) v
Secretary of State for the Home Department [2008] 1 WLR 1434, para 38,
per Baroness Hale of Richmond.
3. Where the di›erence in treatment is based on sexual orientation, a
court must apply $$strict scrutiny"" to the assessment of any asserted
justi!cation: $$particularly convincing and weighty reasons to justify"" it are
required: EB v France (2008) 47 EHRR 21, para 91 and Karner v Austria
(2003) 38 EHRR 24, para 37.
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4. The conventional four-stage test of proportionality (as outlined in cases
such as Bank Mellat v HM Treasury (No 2) [2014] AC 700 and R (Tigere) v
Secretary of State for Business, Innovation and Skills (Just For Kids Law
intervening) [2015] 1 WLR 3820, at para 33) should be applied.
5. In cases involving discrimination on the grounds of sexual orientation,
to be proportionate, the measure must not only be suitable in principle to
achieve the avowed aim, it must also be shown that it was necessary to
exclude those of the speci!c sexual orientation from the scope of the
application of the provision: Vallianatos, at para 85.
21 For the respondent, Mr Eadie QC did not take particular issue with
any of these propositions. He submitted, however, that the Government
wanted to have a $$better sense"" of how civil partnerships would come to be
regarded after same sex marriage became possible, before taking a !nal
decision on their future. This was, he claimed, a legitimate aim. Moreover,
it required to be considered in its historical context. Between 2005 (on the
coming into force of CPA) and 2014 (when MSSCA came into force) there
was no question of discrimination between same sex and di›erent sex
couples. Both had access to all the rights, entitlements and responsibilities
that marriage entailed. The only di›erence was that the gateways to those
entitlements etc were di›erently labelled (although that is not quite how
Mr Eadie put it).
22 Counsel emphasised that the various items of legislation were the
product of evolution in societal values and standards; the executive"s and
Parliament"s consideration of those changes; and the measured response of
the legislature to the conclusions that they had reached about them. (Again,
I acknowledge that this is a paraphrase, rather than a verbatim rendition, of
Mr Eadie"s formulation of the argument.)
23 The respondent"s defence of the appeal therefore proceeded
principally on two related but distinct strands. The !rst was that changes in
the law in this sensitive area of social policy had been incremental. CPA had
been introduced as a reaction to perceived changes in social attitudes and to
address the increasingly recognised anomaly that same sex couples did not
have the opportunity which di›erent sex couples had of legal recognition of
their commitment to each other, with all the bene!ts that %owed from
such commitment. At the time CPA was enacted, it was judged by the
Government and Parliament that society as a whole in the United Kingdom
was not ready to contemplate extending the institution of marriage to same
sex couples. It is not disputed that this was a judgment that they were
entitled to make.
24 The second strand of the respondent"s argument can be described in
the following way: when in 2013 it was decided that same sex couples
should be allowed to marry, the Government and Parliament were presented
with a choice. Should they do away with civil partnerships for same sex
couples or should they be retained? On one view, they should be abolished.
After all, same sex couples were being placed in precisely the equivalent
position as di›erent sex couples. And, incidentally, in none of the countries
of the Council of Europe where civil partnerships for same sex couples were
transformed to marriage entitlement, had the civil partnership institution
been maintained.
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25 Rather than take that step, so says the respondent, the Government
and Parliament chose a sensible course of investigating whether there was a
case for preserving the institution of civil partnership. After all, some same
sex couples might not wish to marry but to remain, or become, civil
partners. And, incidentally, a period of re%ection and inquiry would allow a
decision to be made on whether di›erent sex couples should be allowed to
avail of civil partnerships. Momentous decisions of this type need, the
respondent says, time for proper inquiry and consideration. Requiring that
time to be available while assessment of the options was taking place is a
legitimate aim, it is claimed. It is legitimate, therefore, to perpetuate the
acknowledged inequality of treatment between the two groups, since that
inequality is going to be eliminated one way or another in due course. That
course also ful!ls, the respondent argues, the other requirements of
proportionality.
Discussion of justi"cation generally
26 In Schalk and Kopf 53 EHRR 20, the applicants were a same sex
couple. They complained that Austrian law, which prescribed that the
institution of marriage was available only to di›erent sex couples,
discriminated against them. ECtHR held (by four votes to three) that there
had been no violation of article 14, taken together with article 8. The court
held, however, that same sex couples were in a relevantly similar situation to
a di›erent sex couple $$as regards their need for legal recognition and
protection of their relationship"": para 99. At the time that they lodged their
application, there was no possibility of recognition of their relationship
under Austrian law. That changed with the coming into force of the
Registered Partnership Act on 1 January 2010. The court had to examine
whether Austria should have provided a means of legal recognition of their
partnership before that Act came into force. In para 105 of its judgment the
court noted that there was a growing European consensus about the
recognition of same sex couples but that there was not yet a majority of
states providing for legal recognition of same sex partnerships. It concluded,
therefore, that $$the area in question must . . . be regarded as one of the
evolving rights with no established consensus, where states must . . . enjoy a
margin of appreciation in the timing of the introduction of legislative
changes"".
27 The respondent relied on this decision as being an example of the
many occasions on which the ECtHR has held that, in terms of timing of
legislative change to recognise di›erent forms of relationship, a wide
margin of appreciation is appropriate. That was so, Mr Eadie argued,
even where there had been di›erential treatment on grounds of sexual
orientation for some time. He sought to draw an analogy between the
Schalk and Kopf case and that of the appellants, by suggesting that a
signi!cant measure of discretion should be accorded to Parliament in its
decision as to when the timing of legislative change in the !eld of civil
partnerships should occur.
28 I do not accept that argument. In the !rst place, the approach of the
ECtHR to the question of what margin of appreciation member states
should be accorded is not mirrored by the exercise which a national court is
required to carry out in deciding whether an interference with a Convention
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right is justi!ed. As Baroness Hale said In re G (Adoption: Unmarried
Couple) [2009] AC 173, para 118:
$$it is clear that the doctrine of the $margin of appreciation" as applied
in Strasbourg has no application in domestic law. The Strasbourg court
will allow a certain freedom of action to member states, which may
mean that the same case will be answered di›erently in di›erent states
(or even in di›erent legal systems within the same state). This is
particularly so when dealing with questions of justi!cation, whether for
interference in one of the quali!ed rights, or for a di›erence in treatment
under article 14. National authorities are better able than Strasbourg to
assess what restrictions are necessary in the democratic societies they
serve. So to that extent the judgment must be one for the national
authorities.""
29 It follows that a national court must confront the interference with a
Convention right and decide whether the justi!cation claimed for it has been
made out. It cannot avoid that obligation by reference to a margin of
appreciation to be allowed the Government or Parliament (at least not in the
sense that the expression has been used by ECtHR). The court may, of
course, decide that a measure of latitude should be permitted in appropriate
cases. Before Andrews J the respondent had relied on the well known
statement of Lord Hope of Craighead in R v Director of Public
Prosecutions, Ex p Kebilene [2000] 2 AC 326, 381A—B, where he said:
$$di–cult choices may have to be made by the executive or the
legislature between the rights of the individual and the needs of society.
In some circumstances it will be appropriate for the courts to recognise
that there is an area of judgment within which the judiciary will defer, on
democratic grounds, to the considered opinion of the elected body or
person whose act or decision is said to be incompatible with the
Convention.""
30 It was therefore suggested to Andrews J that since the decision on the
timing of legislation to extend or abolish civil partnerships lay !rmly in
the !eld of social policy, the court should show an appropriate degree of
reticence in deciding whether the unequal treatment between same and
di›erent sex couples was justi!ed. That argument was repeated in this
court. Mr Eadie relied on the decision of the House of Lords in M v
Secretary of State for Work and Pensions [2006] 2 AC 91. In that case
M was the divorced mother of two children who spent most of the week with
their father, M"s former husband. She contributed to their maintenance
under the Child Support Act 1991. She lived with a partner of the same sex.
In calculating the amount of her child support contribution according to
Regulations made under the 1991 Act, M"s partner"s contribution to their
joint housing costs was treated as reducing M"s deductible housing costs
whereas if she had been living with a man his contribution to the mortgage
would have been treated as part of hers so that her weekly child support
payment would have been smaller. She argued that the assessment of her
child support contributions engaged her rights under article 8 and article 1
of the First Protocol to ECHR, and that she had su›ered discrimination in
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her enjoyment of those rights contrary to article 14. By a majority, the
House of Lords rejected M"s arguments.
31 Mr Eadie placed particular emphasis on the statement of Lord
Mance at para 153, where he said:
$$Because of the front-line importance of a home, the Strasbourg and
United Kingdom courts have been active at a relatively early stage to
eliminate di›erences in treatment which were evidently unfair. The area
of law with which the House is concerned is not so front-line. It is one
where there are swings and roundabouts, advantages and disadvantages,
for same sex couples in achieving complete equality of treatment. There
are many allied areas of legislation that used similar terminology and
required close attention, to achieve coherent, comprehensive reform. It is
an area in relation to which Parliament and the democratically elected
government should be recognised as enjoying a limited margin of
discretion, regarding the stage of development of social attitudes, when
and how fast to act, how far consultation was required and what form
any appropriate legislative changes should take.""
32 In as much as it can be suggested that what Lord Mance described as
$$a margin of discretion"" is analogous to the margin of appreciation applied
by the Strasbourg court, it must be noted that, even on the supranational
plane, the margin in cases where distinctions are made on the ground of
sexual orientation is narrow: Vallianatos at paras 84, 85; and Pajic« v Croatia
(2016) 67 EHRR 12, para 59. The margin of discretion available to the
Government and Parliament in this instance, if it exists at all, must be
commensurately narrow. Moreover, as Ms Monaghan has submitted (see
para 20.3 above), where the di›erence in treatment is based on sexual
orientation, a court must apply $$strict scrutiny"" to the assessment of any
asserted justi!cation and particularly convincing and weighty reasons to
justify it are required.
33 In this context, it is signi!cant that the Government consciously
decided that it would not extend civil partnerships to di›erent sex couples,
at the time that it introduced MSSCA. And, as Andrews J observed in
para 65 of her judgment, quoting Mr Squires (who then appeared on
behalf of the respondent), the Government had not only reached that
de!nite conclusion, it elected to carry out a review before deciding what, if
anything, it should do. Indeed, when, in its estimation, that review proved
inconclusive, the Government decided $$to wait for a time until further
hard evidence was available to enable it to take a considered view as
to what to do"". In light of what we were told was the Government"s
awareness that the e›ect of introducing MSSCA was inequality between
same and di›erent sex couples, this displayed, at best, an attitude of some
insouciance.
34 Moreover, although it is now accepted that the inequality of
treatment between the two groups has engaged article 8 and, when read with
article 14, has constituted an interference with the appellants" rights which
has required to be justi!ed from the date of the coming into force of MSSCA,
this cannot have been the Government"s view at that time. The respondent
had argued before Andrews J and the Court of Appeal that article 8 was not
engaged. If that argument had succeeded, no need for justi!cation would
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have arisen. One can only infer, therefore, that, certainly before the
judgments of the Court of Appeal were handed down, the Government did
not consider that steps needed to be taken to eliminate unlawful
discrimination. The decision to carry out investigations as to the way
forward must have been related to circumstances unconnected with the
Government"s perception of its obligations under ECHR.
35 Andrews J rejected the suggestion that the present case was
analogous to Vallianatos, stating [2016] 4 WLR 41, para 71 that $$it is far
closer to Schalk, in which there was recognition by the ECtHR that a
member state should be a›orded a relatively generous leeway as to the
timing of introducing legislative changes in areas of social policy where there
is no clear consensus among member states"". I do not agree that the
situation of the appellants is close to that of Schalk and Kopf or that some
analogies with Vallianatos cannot be drawn.
36 Indeed, in my view, the case of Schalk and Kopf provides an obvious
contrast to the circumstances of the present appeal. In that case the
enactment of the Registered Partnership Act was the product of evolving
societal acceptance of the need to provide some legal recognition of same sex
partnerships. Here the inequality between same sex and di›erent sex
couples is the creature of Parliament. In one instance (the Registered
Partnership Act in the Schalk and Kopf case), one can understand that the
timing by the legislature of a measure to re%ect the developing changes in
attitude should be considered to fall within the government"s margin of
appreciation. In the case of MSSCA, however, it was Parliament itself that
brought about an inequality immediately on the coming into force of the
Act, where none had previously existed. The redressing by the legislature of
an imbalance which it has come to recognise is one thing; the creation of
inequality quite another. To be allowed time to re%ect on what should be
done when one is considering how to deal with an evolving societal attitude
is reasonable and understandable. But to create a situation of inequality and
then ask for the indulgence of time#in this case several years#as to how
that inequality is to be cured is, to say the least, less obviously deserving of a
margin of discretion.
37 In Vallianatos 59 EHRR 12, most of the applicants were in
established same sex relationships. In November 2008 the Civil Unions Law
came into force in Greece. It created civil unions as an o–cial form of
partnership other than marriage. Such unions could only be entered by two
adults of di›erent sex. The applicants claimed that the failure to make civil
unions available to same sex couples breached their rights under article 14,
taken in conjunction with article 8. The government claimed that the
restriction of civil unions to di›erent sex couples was to enhance the legal
protection of children born outside marriage and indirectly to strengthen the
institution of marriage.
38 At para 85 of its judgment the court said:
$$In cases in which the margin of appreciation a›orded to states is
narrow, as is the position where there is a di›erence in treatment based on
sex or sexual orientation, the principle of proportionality does not merely
require the measure chosen to be suitable in principle for achievement of
the aim sought. It must also be shown that it was necessary, in order to
achieve that aim, to exclude certain categories of people#in this instance
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persons living in a homosexual relationship#from the scope of
application of the provisions at issue.""
39 Applying that approach to the present case, it is for the Government
and Parliament to show that it was necessary, in order to achieve the aim of
having time to consider what to do about the di›erence in treatment
between same sex and di›erent sex couples brought about by MSSCA, to
exclude di›erent sex couples from CPA. One can understand why the
Government might have wished to maintain the status quo while
considering various options. But that is a far cry from saying that it was
necessary to exclude di›erent sex couples from the institution of civil
partnership.
40 It appears to me, therefore, that some, albeit not perfect, analogy
can be drawn between Vallianatos and the present case. In Vallianatos
same sex couples were excluded from civil unions. In this instance, di›erent
sex couples are being denied the range of choice available to same sex
couples. In the present case, of course, as the respondent has been at pains
to point out, the inequality of treatment arose because of the enlarging of
options for same sex couples. It is also observed that the appellants do not
suggest that before the coming into force of MSSCA, there was an
interference with their article 8 rights, when read together with article 14.
But this is nothing to the point. The Government and Parliament must be
taken to have realised that, when MSSCA came into force, an inequality of
treatment would inevitably arise. For the reasons given earlier, one must
assume that they did not recognise that that inequality would engage
article 8. But, again, that is not relevant. What must now be shown is that
it was necessary to exclude di›erent sex couples from civil partnerships for
an inde!nite period, while inquiries, consultations and surveys were
conducted and a decision based on these could be made. I consider that
that necessity has not been established.
Legitimate aim
41 The four-stage test designed to establish whether an interference
with a quali!ed Convention right can be justi!ed is now well-established.
The test and its four stages were conveniently summarised by Lord
Wilson JSC in R (Aguilar Quila) v Secretary of State for the Home
Department [2012] 1 AC 621, para 45. They are: (a) is the legislative
objective (legitimate aim) su–ciently important to justify limiting a
fundamental right; (b) are the measures which have been designed to meet it
rationally connected to it; (c) are they no more than are necessary to
accomplish it; and (d) do they strike a fair balance between the rights of the
individual and the interests of the community? (See also Lord Reed JSC at
para 75 of Bank Mellat v HM Treasury (No 2) [2014] AC 700 and Lord
Sumption JSC in the same case at para 20.)
42 The legitimate aim articulated by the respondent in the present
appeal is the need to have time to assemble su–cient information to allow a
con!dent decision to be made about the future of civil partnerships. But, as
Lord Bingham of Cornhill stated in A v Secretary of State for the Home
Department [2005] 2 AC 68, para 68 (para 20.2 above), $$What has to be
justi!ed is not the measure in issue but the di›erence in treatment between
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one person or group and another"". To be legitimate, therefore, the aim must
address the perpetration of the unequal treatment, or, as Ms Monaghan put
it, the aim must be intrinsically linked to the discriminatory treatment. In
this case it does not and is not. The respondent does not seek to justify the
di›erence in treatment between same sex and di›erent sex couples. To the
contrary, it accepts that that di›erence cannot be justi!ed. What it seeks is
tolerance of the discrimination while it sorts out how to deal with it. That
cannot be characterised as a legitimate aim.
43 In reaching its conclusion that a wait and see (or, as Beatson LJ called
it, $$a wait and evaluate"") policy amounted to a legitimate aim, the Court of
Appeal relied on the decision of ECtHR in Walden v Liechtenstein CE:ECHR:
2000:0316DEC003391696. In that case the applicant was a pensioner who
complained that calculation of the joint pension due to himself and his wife by
reference only to his own contribution record discriminated unfairly against
couples where the wife had a better contribution record than the husband.
A new law, correcting this imbalance was introduced on 1 January 1997. (In
May 1996 the State (Constitutional) Court had found the law to be
unconstitutional but refused to set it aside as it would have been disruptive
and contrary to good administration.)
44 The applicant complained that, until the new law had come into
force, his Convention rights had been violated. The Strasbourg court agreed
with the domestic court that the previous law had infringed the applicant"s
rights under article 14 taken with article 1 of Protocol 1, but that the refusal
to quash the discriminatory law was equivalent to a stay. The temporary
preservation of the o›ending law served the legitimate aim of maintaining
legal certainty, and the period of just over six months to rectify the position
was proportionate.
45 This decision was described by Lord Ho›mann in R (Hooper) v
Secretary of State for Work and Pensions [2005] 1 WLR 1681 as $$puzzling"":
para 62. Hooper concerned bene!ts under the Social Security Contributions
and Bene!ts Act 1992 which were payable to widows, but not to widowers.
The Welfare Reform and Pensions Act 1999 amended the 1992 Act so as to
provide survivors" bene!ts payable to both sexes on the death of their
spouses with e›ect from 9 April 2001, whilst preserving existing rights. The
widower claimants alleged a breach of article 14 taken with article 8 for the
period between the coming into force of the Human Rights Act 1998 in
October 2000 and the coming into e›ect of the 1999 Act during which
period they did not receive survivor"s bene!ts.
46 Although the claimants" appeal was dismissed on other grounds, the
House of Lords rejected the argument based on the Walden decision, Lord
Ho›mann observing at para 62:
$$I can quite understand that if one has a form of discrimination which
was historically justi!ed but, with changes in society, has gradually lost its
justi!cation, a period of consultation, drafting and debate must be
included in the time which the legislature may reasonably consider
appropriate for making a change. Up to the point at which that time is
exceeded, there is no violation of a Convention right. But there is no
suggestion in the report of Walden v Liechtenstein that the discrimination
between married couples was ever justi!ed and I !nd it hard to see why
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there was no violation of Convention rights as long as the old law
remained in place.""
It is clear from this passage that Lord Ho›mann rejected the notion that an
otherwise unjusti!ed discriminatory measure can be justi!ed by a need for a
period to change the law. The present case does not involve a form of
discrimination that was historically justi!ed but has gradually lost its
justi!cation. The exact reverse is the case here. A new form of discrimination
was introduced by the coming into force of MSSCA. There was, therefore, in
the words of Lord Ho›mann, no reason to conclude that this discrimination
$$was ever justi!ed"".
Rational connection
47 If the aim of the Government and Parliament could properly be
described as legitimate, I accept that there would be a rational connection
between the aim and the delay in addressing the discrimination.
Less intrusive means
48 It is accepted by all that, before MSSCA came into force, there was
no discrimination against same sex or di›erent sex groups. Since Parliament
and the Government are to be taken as having realised that discrimination
would begin with the Act taking e›ect, it seems to me that at least two
options were available. First, its introduction could have been deferred until
the researches which are now deemed necessary had been conducted.
Secondly, the Government could have extended the institution of civil
partnerships to di›erent sex couples until those researches had been
completed. (A third, but admittedly less palatable, option would have been
to suspend the availability of civil partnerships to same sex couples, while
the inquiries were carried out.)
49 Each of these options would have allowed the aim to be pursued
with less, indeed no, discriminatory impact. In the Court of Appeal [2018]
QB 519, para 173, Briggs LJ suggested that the second of the options
outlined above was a $$practicable impossibility"" but it is not clear on what
material this conclusion was based. One can certainly recognise that it
would not be a particularly attractive proposition to introduce civil
partnerships for di›erent sex couples as an interim measure, if ultimately,
they were to be abolished altogether but that does not make that course
impossible as a matter of practicability.
50 I should make it unequivocally clear that the Government had to
eliminate the inequality of treatment immediately. This could have been
done either by abolishing civil partnerships or by instantaneously extending
them to di›erent sex couples. If the Government had chosen one of these
options, it might have been theoretically possible to then assemble
information which could have in%uenced its longer term decision as to what
to do with the institution of civil partnerships. But this does not derogate
from the central !nding that taking time to evaluate whether to abolish or
extend could never amount to a legitimate aim for the continuance of the
discrimination. The legitimate aim must be connected to the justi!cation for
discrimination and, plainly, time for evaluation does not sound on that. It
cannot be a legitimate aim for continuing to discriminate.
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51 Since the less intrusive means stage of the proportionality exercise
did not feature to any signi!cant extent in oral argument and as it is
unnecessary for me to reach a !nal view in order to dispose of the appeal,
I say nothing more on the subject.
A fair balance
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52 If the interference with the appellants" rights could be regarded as
being in pursuit of a legitimate aim, I would have no hesitation in concluding
that a fair balance between their rights and the interests of the community
has not been struck. The point at which the now admitted discrimination
will come to an end is still not in sight. The interests of the community in
denying those di›erent sex couples who have a genuine objection to being
married the opportunity to enter a civil partnership are unspeci!ed and not
easy to envisage. In contrast, the denial of those rights for an inde!nite
period may have far reaching consequences for those who wish to avail of
them#and who are entitled to assert them#now. As Briggs LJ observed in
the Court of Appeal, at para 173, some couples in the appellants" position
$$may su›er serious !scal disadvantage if, for example, one of them dies
before they can form a civil partnership"".
53 Moreover, undertaking $$research with people who are current civil
partners to understand their views on civil partnership and marriage, and
their future intentions and preferences"" (The Future Operation of Civil
Partnership: Gathering Further Information) (Cm 9606), para 20) is, at
best, of dubious relevance to the question of whether the continuing
discrimination against di›erent sex couples can be defended. Given that
further inquiries are said to be necessary in order to decide how to eliminate
the unequal treatment su›ered by di›erent sex couples, the Government"s
investigations should surely have been geared to determining the extent of
demand for civil partnerships among those of di›erent genders who had a
settled and authentic objection to being married.
Institutional competence
54 This court was encouraged to refrain from making a declaration of
incompatibility because, it was said, the decision not to take action about
extending or abolishing civil partnerships was one which fell squarely within
the !eld of sensitive social policy which the democratically-elected
legislature was pre-eminently suited to make.
55 That argument has signi!cantly less force if the decision not to take
action at present does not pursue a legitimate aim but it must nevertheless be
considered for what principled basis it may have.
56 The starting point is that the court is not obliged to make a
declaration of incompatibility when it !nds that a particular provision is not
compatible with a Convention right. Section 4(2) of HRA provides that if
the court is satis!ed that the provision is incompatible with a Convention
right, it may make a declaration of that incompatibility. The provision
clearly contemplates that there will be circumstances in which the court
considers that an item of primary legislation is not compatible with a
Convention right but that it is not appropriate to have recourse to the
section 4(2) power.
' 2020 The Incorporated Council of Law Reporting for England and Wales

AB 1607

26

R (Steinfeld) v Secretary of State for Education (SC(E))
(SC(E))
Lord Kerr of Tonaghmore JSC

[2020] AC

57 The circumstances in which such self-restraint should be exercised
have not been comprehensively catalogued. This is understandable. Di›erent
considerations may favour reticence. Others may call for a declaration to be
made. An obvious example where reticence was considered appropriate was
R (Nicklinson) v Ministry of Justice (CNK Alliance Ltd intervening) [2015]
AC 657 where what was at stake was the compatibility of section 2 of the
Suicide Act 1961 (which makes encouraging or assisting a suicide a criminal
o›ence) with article 8 of the Convention. At the time of this court"s decision,
Parliament was due to debate the issues arising in the appeal in the context of
the Assisted Dying Bill introduced by Lord Falconer of Thoroton into the
House of Lords on 5 June 2014. It was argued that the court should defer
expressing any !nal view of its own regarding the compatibility of section 2
with article 8 until Parliament had !rst considered that Bill. A clear majority
of the nine-member panel concluded that the issue was one that lay within
the institutional competence of the court, but, of that majority, only two
considered that a declaration of incompatibility should be made. The others
decided that, as Parliament was on the point of considering Lord Falconer"s
Bill it would be premature for the court to consider making a declaration of
incompatibility. Parliament should !rst have the opportunity to consider the
issues for itself.
58 I do not consider that Nicklinson sets a precedent for reticence in this
case. The amendment to Mr Loughton"s Bill which the Government has
agreed does no more than formalise the consultation process to which it was
already committed. It does not herald any imminent change in the law to
remove the admitted inequality of treatment. Even if it did, this would not
constitute an inevitable contraindication to a declaration of incompatibility.
In Bellinger v Bellinger (Lord Chancellor intervening) [2003] 2 AC 467 it
was said that where the court !nds an incompatibility, it should $$formally
record that the present state of statute law is incompatible with the
Convention"": para 55.
59 Observations by Lord Hobhouse of Woodborough at para 79 are
especially pertinent:

A

$$The Government cannot yet give any assurance about the introduction
of compliant legislation. There will be political costs in both the drafting
and enactment of new legislation and the legislative time it will occupy.
The incompatibility having been established, the declaration under
section 4 should be made.""
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60 In this context, it is salutary to recall that a declaration of
incompatibility does not oblige the Government or Parliament to do
anything. This point was made in Nicklinson [2015] AC 657, para 343:

G

$$An essential element of the structure of the Human Rights Act 1998 is
the call which Parliament has made on the courts to review the legislation
which it passes in order to tell it whether the provisions contained in that
legislation comply with the Convention. By responding to that call
and sending the message to Parliament that a particular provision is
incompatible with the Convention, the courts do not usurp the role of
Parliament, much less o›end the separation of powers. A declaration of
incompatibility is merely an expression of the court"s conclusion as to
whether, as enacted, a particular item of legislation cannot be considered
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compatible with a Convention right. In other words, the courts say to
Parliament, $This particular piece of legislation is incompatible, now it is
for you to decide what to do about it." And under the scheme of the
Human Rights Act 1998 it is open to Parliament to decide to do nothing.""
61 In my view, there is no reason that this court should feel in any way
reticent about the making of a declaration of incompatibility. To the
contrary, I consider that we have been given the power under section 4 of
HRA to do so and that, in the circumstances of this case, it would be wrong
not to have recourse to that power.
Conclusion
62 I would allow the appeal and make a declaration that sections 1
and 3 of CPA (to the extent that they preclude a di›erent sex couple from
entering into a civil partnership) are incompatible with article 14 of ECHR
taken in conjunction with article 8 of the Convention.
Appeal allowed.
DIANA PROCTER, Barrister
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Choudhury J

Discrimination ! Religion or belief ! Philosophical belief ! Employee holding
belief as to copyright on own designs ! Employee dismissed for refusing to sign
copyright agreement ! Whether ""philosophical belief## ! Complaint of indirect
discrimination ! Whether requirement to sign agreement putting others sharing
belief at a disadvantage ! Equality Act 2010 (c 15), ss 10, 19
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The claimant, a freelance writer and !lm-maker, was employed in a non-creative
role by the respondent fashion design company. She was required to sign a contract
containing a con!dentiality clause and an agreement disclosing all copyright on
her designs during her service to the company. The claimant refused to sign the
agreement believing that it could extend to the copyright on her own creative
output which she was anxious to protect and, although the company amended the
agreement to clarify that it had no intention of obtaining the copyright to the
claimant"s personal work, she still refused to sign it and was dismissed. She presented
a complaint to an employment tribunal of direct and indirect discrimination on the
grounds of her belief, which was stated to be ##the statutory human or moral right to
own the copyright and moral rights of her own creative works and output"", which she
claimed amounted to a philosophical belief protected under section 10 of the Equality
Act 20101. The tribunal found that, while the claimant might have held those views
privately, at no stage during her employment had she made the company aware that
she held them or that they were the reason for her refusal to sign the agreement. The
tribunal accepted that the belief was genuinely held but, when applying the test for
determining whether her views came within the category of a philosophical belief,
namely whether they had su–cient cogency, seriousness, cohesion and importance to
be worthy of respect in a democratic society, it concluded that the claimant did not
hold her belief as any sort of philosophical touchstone to her life so as to qualify for
protection under the Act. The tribunal dismissed the complaint of direct
discrimination on the ground that her dismissal was as a result of her refusal to sign the
agreement and not because of her philosophical belief. It found that the provision,
criterion or practice applied by the company, namely the requirement to sign the
agreement or be dismissed, had not been shown to have put other persons sharing her
belief at a disadvantage and was not indirectly discriminatory under section 19(2) of
the 2010 Act. It also upheld the company"s defence of justi!cation, holding that a
requirement to sign the agreement was, in any event, a proportionate means of
achieving the legitimate aim of protecting the company"s intellectual property.
On an appeal by the claimant$
Held, dismissing the appeal, (1) that to qualify as a philosophical belief under
section 10(2) of the Equality Act 2010 a belief had to attain the same threshold level
of cogency, seriousness, cohesion and importance as a religious belief; that the proper
approach to whether the required threshold level had been attained was to ensure
that the bar was not set too high, since it was not for the court to judge the validity of
such beliefs; that, similarly, in focusing on the manifestation of a philosophical belief,
the same threshold requirements applied and whether or not doing, or not doing, a
particular act, amounted to a direct expression of the belief concerned, and was
1

Equality Act 2010, s 10: see post, para 16.
S 19: see post, para 49.
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intimately linked to it, was a question to be determined on the facts of each case; and
that, although the claimant"s refusal to sign the agreement might have been dictated
by her stated belief, she had not made that known to the company and, accordingly,
the tribunal was right to conclude that that belief was not su–ciently cohesive to
form any cogent philosophical belief so as to achieve protection under the Act (post,
paras 25, 27, 28, 33, 41, 46, 48).
Grainger plc v Nicholson [2010] ICR 360, EAT considered.
(2) That since, on a claim of indirect discrimination under section 19 of the
Equality Act 2010, a claimant had to prove evidence of group disadvantage, the sole
adherent of a philosophical belief could not rely on that belief in a claim of indirect
discrimination; that, therefore, having regard to the employment tribunal"s !nding
that the provision, criterion or practice applied by the company in requiring
employees to sign the agreement had not been shown to have caused any group
disadvantage, the claim of indirect discrimination failed; and that, in any event,
requiring the claimant to sign the agreement or be dismissed was a proportionate
means of achieving the legitimate aim of protecting the company"s intellectual
property and, accordingly, its defence of justi!cation under section 19(2)(d) would
have succeeded (post, paras 62, 63, 71).
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The following cases are referred to in the judgment:
Arrowsmith v United Kingdom CE:ECHR:1977:0516DEC000705075; 3 EHRR 218
Essop v Home O–ce (UK Border Agency) [2017] UKSC 27; [2017] ICR 640; [2017]
1 WLR 1343; [2017] 3 All ER 551, SC(E)
Eweida v British Airways plc [2009] ICR 303, EAT; [2010] EWCA Civ 80; [2010]
ICR 890, CA
Eweida v United Kingdom CE:ECHR:2013:0115JUD004842010; 57 EHRR 8, GC
Grainger plc v Nicholson [2010] ICR 360; [2010] 2 All ER 253, EAT
Harron v Chief Constable of Dorset Police [2016] IRLR 481, EAT
Henderson v General Municipal and Boilermakers Union [2015] IRLR 451, EAT
Maistry v British Broadcasting Corpn [2014] EWCA Civ 1116, CA
Mba v Merton London Borough Council [2013] EWCA Civ 1562; [2014] ICR 357;
[2014] 1 WLR 1501; [2014] 1 All ER 1235, CA
R (Williamson) v Secretary of State for Education and Employment [2005] UKHL
15; [2005] 2 AC 246; [2005] 2 WLR 590; [2005] 2 All ER 1, HL(E)
The following additional cases were cited in argument:
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Chief Constable of West Yorkshire Police v Homer [2012] UKSC 15; [2012] ICR 704;
[2012] 3 All ER 1287, SC(E)
Paterson v Comr of Police of the Metropolis [2007] ICR 1522, EAT
Pendleton v Derbyshire County Council [2016] IRLR 580, EAT

APPEAL from an employment tribunal sitting at Bristol
By a judgment sent to the parties on 26 October 2016 with reasons sent
on 22 November, an employment tribunal dismissed complaints of
discrimination on the grounds of philosophical belief by the claimant,
Ms A Gray, against the company, Mulberry Co (Design) Ltd. The claimant
appealed on the ground that the tribunal was wrong to !nd that the
claimant"s beliefs were not protected under section 10 of the Equality Act
2010; the tribunal erred in its assessment of the particular disadvantage test
for indirect discrimination; and the tribunal was wrong to hold that
requiring the claimant to sign the copyright agreement was a proportionate
means of achieving the legitimate aim of protecting its intellectual property.
The facts are stated in the judgment, post, paras 1—15.
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Christopher Milsom (instructed directly) for the claimant.
Amanda Beattie, Croner Group Ltd, Hinckley, for the respondent.
The court took time for consideration.
18 July 2018. CHOUDHURY J handed down the following judgment.
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Introduction
1 The appellant, to whom I shall refer as the claimant, was dismissed by
the respondent company for failing to sign a copyright agreement as a
condition of continued employment. The e›ect of the agreement would be
to confer certain rights on the company in respect of works created by the
claimant. The claimant refused to sign the agreement because of her
professed belief in ##the statutory human or moral right to own the copyright
and moral rights of her own creative works and output"". The issue in this
appeal is whether that belief amounts to a belief within the meaning of
section 10(2) of the Equality Act 2010 and whether the claimant was the
subject of indirect discrimination on the grounds of that belief.
Factual background
2 The respondent is the well-known design company which produces
luxury leather handbags and other fashion items. The claimant is a writer
and !lm-maker. She commenced employment with the company as a
market support assistant on 28 January 2015. In that role, the claimant was
part of a team which had access to some of the company"s designs ahead of
their launch to market. Understandably, the company seeks to protect its
intellectual property rights and requires all of its employees to sign a
contract of employment and the agreement. The contract contained a
con!dentiality clause and (at clause 13) a clause relating to ##Inventions,
improvements and patents"".
3 Clause 13 of the contract was in the following terms:
##You shall disclose to the company any discovery or invention or
improvement to an existing invention, design or process.
##All improvements, designs or inventions, whether capable of
registration or not, made by you during the course of your employment
with the company, shall be the property of the company and you will sign
all documents and do all necessary acts required to transfer title in such
improvements or inventions to the company without any additional
compensation or payment, save for any expenses or disbursements
incurred for the purposes of transferring title to the company. Nothing in
this clause shall a›ect any rights conferred by the Patents Act 1977, the
Copyright, Designs and Patents Act 1988 or any statutory modi!cation or
re-enactment thereof.""
4

H

The agreement provided as follows:

##2.1. You undertake that you shall promptly disclose to Mulberry Co
all copyright works or designs originated, conceived, written or made by
you alone or with others during the period of your service with Mulberry
Co and shall hold them in trust for Mulberry Co until such rights shall be
fully and absolutely vested in Mulberry Co.
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##2.2. You hereby assign to Mulberry Co by way of future assignment
of copyright, the copyright and other proprietary rights, if any, for the full
term thereof throughout the world in respect of all copyright works and
designs originated, conceived, written or made by you during the period
of your service with Mulberry Co.
##2.3. You hereby unconditionally and irrevocably waive in favour of
Mulberry Co and all moral rights conferred on you by Chapter IV of
Part 1 of the Copyright, Designs and Patent Act 1988 for any work in
which copyright or designs is vested in Mulberry Co whether by
operation of this clause or otherwise.
##2.4. You agree and undertake that you will execute such deeds or
documents and do all such things and acts as may be necessary or
desirable to substantiate the rights of Mulberry Co in respect of
the matters referred to in this clause.
##Each of the above terms is independent and separable from the
remaining terms and enforceable accordingly. If any term shall be
unenforceable for any reason but would be enforceable if part of the
wording thereof were deleted, it shall apply with such deletions as may be
necessary to make it enforceable.""

A

5 The claimant signed the contract on 30 January 2015. However, she
refused to sign the agreement. She told the respondent"s human resources
department that she had di–culty signing it because it interfered with her
own work as a writer and !lm-maker. She said that she had read the clause
very carefully because ##it is extremely important to me to own all rights,
including copyright, to my own writing, !lm-making and all creative
output"". She believed that the agreement could extend to her artistic
activities away from work.
6 The respondent made it clear that it had no interest in obtaining the
copyright to any of the claimant"s personal work; its interest only extending
to that which related to its business. The respondent responded to the
claimant"s concerns by amending the agreement to make it clearer that only
work which related to the respondent"s business would be covered. Clauses
2.1 and 2.2 were amended as follows (amendments are shown in italics):

D

##2.1. You undertake that you shall promptly disclose to Mulberry Co
all copyright works or designs originated, conceived, written or made by
you alone or with others during the period of your service with Mulberry
Co which relate to any business of Mulberry Co or any matter arising
from your employment with Mulberry and shall hold them in trust for
Mulberry Co until such rights shall be fully and absolutely vested in
Mulberry Co.
##2.2. You hereby assign to Mulberry Co by way of future assignment of
copyright, the copyright and other proprietary rights, if any, for the full
term thereof throughout the world in respect of all copyright works and
designs originated, conceived, written or made by you during the period of
your service with Mulberry Co which relate to any business of Mulberry
Co or any matter arising from your employment with Mulberry.""
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7 This amendment did not satisfy the claimant. She considered that the
additional words were ##general and open to interpretation"".
' 2019 The Incorporated Council of Law Reporting for England and Wales

AB 1613

179

[2019] ICR
A

B

C

D

E

F

G

H

Gray v Mulberry Co (Design) Ltd (EAT)
Choudhury J

8 The discussions about the agreement continued over subsequent
months but no resolution was reached. Matters came to a head on
16 September 2015 when a series of meetings took place between human
resources and the claimant. As the claimant had refused to sign the amended
version of the agreement, the amendment was withdrawn and the claimant
was asked again to sign the original version. She made it clear that she
would not sign. After some consideration, the claimant was dismissed with
notice. The claimant"s dismissal was con!rmed in writing on 22 September
2015. That letter, so far as relevant, stated that:
##Following our discussions, I have decided to dismiss you with e›ect
from 16 September 2015. The reason for your dismissal is refusing to
comply with conditions of your employment with Mulberry through your
refusal to sign the copyright agreement and that we believe that by
refusing to sign it you intend to copy Mulberry products which puts the
company at risk.""
9 The claimant had at no stage during her employment suggested that
she had a philosophical belief in the terms set out in para 1 above or that that
was the reason for her refusal to sign.
10 The claimant lodged proceedings for unfair dismissal on the grounds
of asserting a statutory right, namely the right to own her own copyright and
intellectual property. It was quickly established that that statutory right fell
outside the scope of section 104 of the Employment Rights Act 1996.
However, the claimant was given permission to amend her claim to one of
discrimination (direct and indirect) on the grounds of belief.
11 That amended claim was heard by the Bristol employment tribunal,
Employment Judge Livesey presiding, on 17 and 18 October 2016.
A precise description of the claimant"s stated belief was drawn up at the
outset of the hearing, with the claimant"s input and agreement. The belief
was stated to be as follows: ##The statutory human or moral right to own the
copyright and moral rights of her own creative works and output.""
12 The claimant gave evidence in support of her belief. The tribunal
referred to this as follows:
##Claimant#s stated philosophical beliefs
##4.8. The claimant had undertaken a Masters degree at UCLA in
America which had included some teaching on certain aspects of the legal
[principles] associated with !lm-making and intellectual property law. In
para 22 of her statement she said this: #I became passionate about my
belief in the right of an individual, not only to own, but to pro!t from and
receive credit for their own work if they wished. In order to explore these
ideas further, I wrote a feature !lm screen play in 2010 which explored
issues of ownership of intellectual property.""
##4.9. In a document that she produced to the tribunal within her
supplementary bundle . . . she further provided the following information
in relation to her beliefs . . . #I hope that the court will see that there is in
this case an issue of deeply held belief, of spiritual practice, of identity, of
human rights, and of the attempted colonisation of those private areas of
person"s life and mind by a commercial enterprise with no actual interest
in that individual"s work, or devotions, or poems or hymns or life."
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##4.10. Whilst the claimant may have held those views privately, there
was nothing in what she did or said to the respondent which made them
aware that she held them. The claimant asserted that her actions, by not
signing the copyright agreement, would have given that indication. We
did not accept that that was necessarily so and the respondent"s witnesses
had certainly not gleaned that she had possessed such beliefs as a result of
her refusal to sign the agreement.
##4.11. The claimant failed to mention, discuss or elucidate her beliefs
to the respondent, either generally during her time working for Mulberry
or, for example, during the private and candid conversations that she
had with Ms Pitcher [the claimant"s line manager] whilst commuting.
Further, she did not refer to them speci!cally during her discussions and
negotiations over signing of the copyright agreement.""

A

13 The tribunal approached the issue of belief by reference to the
questions set out in Grainger plc v Nicholson [2010] ICR 360 and para 2.59
of the Equality and Human Rights Commission"s Code of Practice on
Employment. Its conclusions are set out at para 5.7:

C

##5.7.1. Was the belief genuinely held.
##We accepted that the belief was genuinely held in the sense that the
claimant honestly believed it. The respondent had attempted to challenge
her veracity in that respect, but we broadly accepted her evidence on that
issue;
##5.7.2. Was it a belief, as discussed in McClintock v Department of
Constitutional A›airs [2008] IRLR 29, or an opinion or viewpoint based
on the present state of information available.
##As in Grainger, particularly para 16, the claimant"s opinion was a
viewpoint held by her as a belief. It was not just an opinion based upon
logic which, if the foundations changed, was capable of causing her to
have altered her view;
##5.7.3. Did the belief concern a weighty and substantial aspect of
human life and behaviour.
##That issue was not disputed by the respondent. The fact that
copyright law existed to re%ect the claimant"s belief perhaps indicated
that it was su–ciently weighty and serious to warrant protection at law;
##5.7.4. Had the belief attained a certain level of cogency, seriousness,
cohesion and importance.
##There was, in our view, a considerable range of levels of cogency and
seriousness in which these beliefs might have been held. At one end, they
might been [sic] an individual who gave up her time and resources to
lobby and campaign for a heightened awareness of copyright theft and an
increase to the legal protection against it. At the other, there might have
been somebody who was simply asked if they agreed with the notion that
copyright theft was a bad thing. It was our view that, whilst the !rst type
of person could well have been said to have held a belief which had a
su–cient level of cogency and seriousness to qualify under the Act, we did
not consider that the second type of person necessarily quali!ed.
##We did not seek to deny or decry the philosophical theories that
underpinned such a belief, as perhaps re%ected in the quotations listed
within the legal text books as part of the claimant"s submissions to the
tribunal, but we did not accept that a person who simply agreed with the
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notion that copyright theft was a bad thing, would necessarily hold a
belief which carried a su–cient level of cogency and cohesion to qualify
under the Act. It could have been said that Ms Wilkinson herself held
such a view, but we considered it unlikely that she would have professed
to having held a philosophical belief which quali!ed for protection under
the Act. Such a person would not hold the type of cohesive belief pattern
discussed in para 26 of Grainger.
##Accordingly, whilst we accepted that the claimant strongly believed in
the right of ownership to her own creative output, we did not accept that
she held that belief as any sort of philosophical touchstone to her life.
This was, as Mr Chaudhuri put it in closing submissions, a belief or
theory that the agreement would have threatened the claimant"s
ownership to her novel and/or her screenplay. That belief, even when set
against the background belief that copyright law properly protected the
fruits of an individual"s artistic endeavours, was not su–ciently cohesive
to form any cogent philosophical belief system. The claimant"s own
expression of her belief . . . concentrated upon an individual"s right to
create, produce and write and the bene!t that she had from those
activities which was something entirely di›erent;
##5.7.5. Whether the belief was worthy of respect in a democratic
society.
##The respondent accepted that that element of the test was met.""
14 Although the tribunal found that the claimant did not hold a
philosophical belief that was capable of protection under the 2010 Act, it
nevertheless went on to consider how her complaints would have been
determined if they had been wrong in reaching that conclusion. The tribunal
rejected the claim of direct discrimination on the basis that her dismissal was
due to her failure to sign the agreement and not because of her philosophical
beliefs, of which the respondent had no understanding and knowledge. The
tribunal also found that the appropriate comparator to the claim of direct
discrimination would have been treated in the same way.
15 As to the claim of indirect discrimination, the tribunal found the
provision, criterion or practice (##PCP"") in question, namely the requirement
to sign the agreement or be dismissed, was not shown to have put other
persons sharing her belief at a particular disadvantage. But, in any case, the
defence of justi!cation under section 19(2)(d) of the 2010 Act applied in that
the requirement to sign the agreement (particularly in its amended form) was
a proportionate means of achieving the legitimate aim of protecting the
respondent"s intellectual property.
Belief and the Grainger criteria
16 Section 4 of the 2010 Act provides that religion or belief is a
protected characteristic for the purposes of that Act. Section 10 of the 2010
Act, so far as relevant, provides:

H

##(2) Belief means any religious or philosophical belief and a reference
to belief includes a reference to a lack of belief.
##(3) In relation to the protected characteristic of religion or belief$
(a) a reference to a person who has a particular protected characteristic is
a reference to a person of a particular religion or belief; (b) a reference to
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persons who share a protected characteristic is a reference to persons who
are of the same religion or belief.""

A

17 Guidance on the application of these provisions is provided in the
Code of Practice on Employment 2011 (##the code""). The relevant
paragraphs of the code for present purposes include the following:
##2.52. The meaning of religion and belief in the Act is broad and is
consistent with article 9 of the European Convention on Human Rights
(which guarantees freedom of thought, conscience and religion).""
##Meaning of belief
##2.57. A belief which is not a religious belief may be a philosophical
belief. Examples of philosophical beliefs include humanism and atheism.
##2.58. A belief need not include faith or worship of a God or Gods, but
must a›ect how a person lives their life or perceives the world.
##2.59. For a philosophical belief to be protected under the Act:
! it must be genuinely held;
! it must be a belief and not an opinion or viewpoint based on the
present state of information available;
! it must be a belief as to a weighty and substantial aspect of human
life and behaviour;
! it must attain a certain level of cogency, seriousness, cohesion and
importance;
! it must be worthy of respect in a democratic society, not
incompatible with human dignity and not con%ict with the
fundamental rights of others.""
18 The requirements set out in the !ve bullet points at para 2.59 of the
code are derived from the judgment of Burton J in Grainger plc v Nicholson
[2010] ICR 360, para 24. I shall refer to these requirements as the ##Grainger
criteria"".
19 The claimant, ably represented here by Mr Milsom, concedes that
the Grainger criteria constitute important guidance. However, he submits
that three caveats should be added to their application.
20 Firstly, he says that the Grainger criteria are not to be treated as
statute. That proposition cannot be disputed. However, it does not add
anything to the issues in this case as there is nothing to suggest that the
tribunal did anything other than apply the Grainger criteria as appropriate
guidance as to the correct approach.
21 Secondly, Mr Milsom invites me to conclude that Grainger was
wrongly decided, in so far as the employment appeal tribunal in that case
went on to say as follows, at para 26:
##[The] submission is that what is required is a philosophical belief based
on a philosophy of life, not a scienti!c or political belief or opinion, or a
lifestyle choice. Both sides refer to dictionary de!nitions of philosophy, as
did the regional employment judge, but I do not !nd them particularly
helpful to resolve the question, since, as one would expect, each dictionary
referred to has a number of de!nitions of philosophy. It is, as I have said,
common ground that there must be some limitation, and hence Malcolm
Evans, cited by Mrs Vickers from a work #Religious Liberty and NonDiscrimination", is plainly right to say that #no system could countenance
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the right of anyone to believe anything and to be able to act accordingly".
I am satis$ed that, notwithstanding the amendment to remove "similar#, it
is necessary, in order for the belief to be protected, for it to have a similar
status or cogency to a religious belief. However, as is apparent from the
decision in Eweida v British Airways plc [2009] ICR 303, which is a
decision of the Employment Appeal Tribunal on these Regulations, and
not part of the Convention jurisprudence, even a religious belief is not
required to be one shared by others . . .""
22 It is the italicised words to which Mr Milsom takes objection. He
submits that by stating that a philosophical belief needed to have ##similar
status or cogency to a religious belief"", the appeal tribunal was thereby
impermissibly reintroducing a requirement of similarity in the de!nition of
belief which had been expressly removed by amendment. (The Employment
Equality (Religion or Belief) Regulations 2003 (SI 2003/1660) had provided
that ## #belief" means any religious or similar philosophical belief"". The word
##similar"" was removed with e›ect from 30 April 2007 by an amendment
introduced by section 77(1) of the Equality Act 2006.) This is relevant, says
Mr Milsom, because the tribunal in the present case expressly referred (at
para 5.7.4) to para 26 of Grainger in analysing whether the claimant"s belief
attained the required level of cogency and cohesion.
23 I do not agree that Grainger was wrongly decided in this respect. As
is apparent from the analysis in Grainger of passages in Hansard dealing
with the amendment, the removal of the word ##similar"" from the original
de!nition of belief was because that word was not thought to add anything
to the de!nition and was therefore redundant. The amendment was not
intended to lower the threshold requirements in respect of philosophical
beliefs as compared to religious beliefs. Philosophical beliefs, just as with
religious beliefs, were still required to attain a certain level of cogency,
seriousness, cohesion and importance in order to qualify for protection.
24 Furthermore, in Maistry v British Broadcasting Corpn [2014]
EWCA Civ 1116, Underhill LJ referred to Grainger and the need stated
therein for a philosophical belief to have ##a similar status or cogency to a
religious belief"" without demur or criticism: see Maistry at paras 3 and 13.
The fact that no distinction is to be drawn between religious and
philosophical beliefs in terms of the level of cogency, seriousness, cohesion
and importance to be attained, was also con!rmed in R (Williamson) v
Secretary of State for Education and Employment [2005] 2 AC 246, where
Baroness Hale of Richmond stated as follows, at para 76:
##Convention jurisprudence suggests that beliefs must have certain
qualities before they qualify for protection. I suspect that this only arises
when the belief begins to have an impact upon other people, in article 9
terms, when it is manifested or put into practice. Otherwise people are
free to believe what they like. The European court in Campbell v United
Kingdom (1982) 4 EHRR 293, 303, para 36, equated the parental
convictions which were worthy of respect under the First Protocol with
the beliefs protected under article 9: they must attain a certain level of
cogency, seriousness, cohesion and importance; be worthy of respect in a
democratic society; and not incompatible with human dignity. No
distinction was drawn between religious and other beliefs. In practice, of
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course, it may be easier to show that some religious beliefs have the
required level of cogency, seriousness, cohesion and importance.""
25 However, the fact that it may be easier for some religious beliefs to
attain the said level of cogency, seriousness, cohesion and importance, does
not mean that philosophical beliefs should not also be required to attain that
same threshold level. This is not a requirement that philosophical beliefs be
the same as or similar to religious beliefs; merely that philosophical beliefs
must meet the same threshold requirements. This also does not mean that
philosophical beliefs, if they meet those threshold requirements, would
be a›orded any less protection than those holding religious beliefs. Once
the threshold requirements are met, any qualifying belief would have the
same protection as any other: see Henderson v General Municipal and
Boilermakers Union [2015] IRLR 451, para 62 per Simler J (President).
26 Mr Milsom"s third suggested caveat is that when considering
whether a belief attains ##a certain level of cogency, seriousness, cohesion and
importance"", the bar must not be set too high. Reliance is placed upon
para 34 of the judgment of Langsta› J (President) in Harron v Chief
Constable of Dorset Police [2016] IRLR 481, in which the belief in question
was a profound ##belief in the proper and e–cient use of public money in the
public sector"":
##As to the question of threshold, however, and the question of
su–ciency of reasons, I take a di›erent view. It is an error of law not
to adopt the proper approach. The proper approach to determining
whether or not there was a qualifying belief is not simply to set out the
wording in the Code of Practice or that in para 24 of Burton J"s decision in
Grainger, but to have regard also to the way in which the criteria there set
out are to be applied, as, for instance, indicated by the speech of Lord
Nicholls, whose words I have quoted above. He made it clear that the
belief must relate to matters more than merely trivial. That is a hint
towards the approach that regards as substantial that which is more than
merely trivial. The fact that he meant it in that sense is indicated by the
use of the word #again" in the expression, #But, again, too much should
not be demanded in this regard", when talking about the meaning of
#coherence". #Coherence" is to be understood in the sense of being
intelligible and capable of being understood. Clearly, the belief that the
claimant had would meet that test if that test had been applied in
isolation. The paragraph ends with a plea not to set the threshold
requirements at too high a level. The tribunal did not indicate in its
decision that it had had particular regard to those matters that related to
approach. When that is coupled with the absence of any description as to
what it found to lack weight, or not to be in respect of a substantial aspect
of human life and behaviour, it has not said su–cient to persuade me that
an error of law may not have been committed.""
27 I agree with Mr Milsom that the bar is not to be set too high. The
reference in the Grainger criteria to the attainment of a ##certain level of
cogency, seriousness, cohesion and importance"", has to be read having
regard to the jurisprudence which gave rise to those criteria, and, in
particular, to the judgment of the House of Lords in Williamson [2005] 2 AC
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246, which is referred to in the passage from Harron above, and in which
Lord Nicholls of Birkenhead said as follows, at para 23:
##Everyone . . . is entitled to hold whatever beliefs he wishes. But when
questions of #manifestation" arise, as they usually do in this type of case, a
belief must satisfy some modest, objective minimum requirements. These
threshold requirements are implicit in article 9 of the European Convention
and comparable guarantees in other human rights instruments. The belief
must be consistent with basic standards of human dignity or integrity.
Manifestation of a religious belief, for instance, which involved subjecting
others to torture or inhuman punishment would not qualify for
protection. The belief must relate to matters more than merely trivial. It
must possess an adequate degree of seriousness and importance. As has
been said, it must be a belief on a fundamental problem. With religious
belief this requisite is readily satis!ed. The belief must also be coherent in
the sense of being intelligible and capable of being understood. But, again,
too much should not be demanded in this regard . . . Depending on the
subject matter, individuals cannot always be expected to express
themselves with cogency or precision. Nor are an individual"s beliefs !xed
and static. The beliefs of every individual are prone to change over his
lifetime. Overall, these threshold requirements should not be set at a level
which would deprive minority beliefs of the protection they are intended
to have under the Convention: see Arden LJ [in Williamson] [2003] QB
1300, 1371, para 258.""
28 It follows from these passages in Williamson and Harron that, in
considering whether a ##certain level"" of cogency, seriousness, cohesion and
importance has been attained, the tribunal must guard against applying too
stringent a standard. Mr Milsom suggested that for all of the Grainger
criteria, the level should be set no higher than ##more than merely trivial"".
However, whilst that level might be apt in assessing seriousness and
importance, it seems to me to be less apt in assessing cogency and coherence.
The mere fact that a genuinely held belief relates to subject matter which is
more than merely trivial does not necessarily mean that that belief was either
cogent or coherent. One can readily envisage a scenario whereby a claimant
professes a profound belief as to an important aspect of her life but seeks to
apply that belief in a haphazard, arbitrary or random fashion such that it
cannot be said that her belief has attained any measure of cogency or
coherence. The attributes of cogency and coherence are not susceptible to
measurement against a standard of ##more than merely trivial"". In my
judgment, the proper approach to the application of the Grainger criteria
(and in particular to the fourth Grainger criterion) is simply to ensure that
the bar is not set too high, and that too much is not demanded, in terms of
threshold requirements, of those professing to have philosophical beliefs.
29 The justi!cation for not setting the bar too high is that it is not for
the court to judge the validity of a philosophical belief. It was said by Lord
Nicholls in Williamson that, ##Each individual is at liberty to hold his own
religious beliefs, however irrational or inconsistent they may seem to
some, however surprising"": para 22. The same may be said in respect of
philosophical beliefs. However, it is important to remember that in an
application of the Grainger criteria, and the fourth Grainger criterion in
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particular, the focus should be on the manifestation of the belief. As Lord
Nicholls stated in Williamson, at para 23:

A

##Everyone, therefore, is entitled to hold whatever beliefs he wishes.
But when questions of #manifestation" arise, as they usually do in this
type of case, a belief must satisfy some modest, objective minimum
requirements.""
30 Lord Walker of Gestingthorpe, at para 64 of Williamson, agreed
with Lord Nicholls that a focus on manifestation was necessary ##in order to
prevent article 9 becoming unmanageably di›use and unpredictable in its
operation"" (see para 62):
##I am therefore in respectful agreement with Lord Nicholls that, at any
rate by the time that the court has reached the stage of considering the
manifestation of a belief, it must have regard to the implicit (and not
over-demanding) threshold requirements of seriousness, coherence and
consistency with human dignity which Lord Nicholls mentions.""
(Emphasis in original.)
31 Those ##objective minimum"" or threshold requirements are re%ected
in the Grainger criteria. Those criteria are therefore to be applied to the
manifestation of the belief. An act which is motivated by a belief is not
necessarily a manifestation of it. Whether or not it is in a particular case will
depend on the facts. In Arrowsmith v United Kingdom (1978) 3 EHRR 218,
the European Court of Human Rights had to consider whether the article 9
rights of Ms Arrowsmith had been violated following her conviction and
sentence under the Incitement to Disa›ection Act 1934 for distributing
lea%ets seeking to dissuade soldiers from serving in Northern Ireland.
Ms Arrowsmith was a paci!st, and she argued that her conviction and
sentence amounted to an interference with her right to manifest that belief.
The court held as follows:
##69. The Commission is of the opinion that paci!sm as a philosophy
and, in particular, as de!ned above, falls within the ambit of the right to
freedom of thought and conscience. The attitude of paci!sm may
therefore be seen as a belief (#conviction") protected by article 9.1. It
remains to be determined whether or not the distribution by the applicant
of the lea%ets here in question was also protected by article 9.1 as being
the manifestation of her paci!st belief.
##70. Article 9.1 enumerates possible forms of the manifestation of a
religion or a belief, namely, worship, teaching, practice and observance
(#par le culte, l"enseignement, les pratiques et l"accomplissement des
rites"), and the applicant submits that by distributing the lea%ets she
#practised" her belief.
##71. The Commission considers that the term #practice" as employed in
article 9.1 does not cover each act which is motivated or in%uenced by a
religion or a belief. It is true that public declarations proclaiming
generally the idea of paci!sm and urging the acceptance of a commitment
to non-violence may be considered as a normal and recognised
manifestation of paci!st belief. However, when the actions of individuals
do not actually express the belief concerned they cannot be considered to
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be as such protected by article 9.1, even when they are motivated or
in%uenced by it.""
##75. The Commission $nds that the lea%ets did not express paci$st
views. The Commission considers, therefore, that the applicant, by
distributing the lea%ets, did not manifest her belief in the sense of
article 9.1. It follows that her conviction and sentence for the distribution
of these lea%ets did not in any way interfere with the exercise of her rights
under this provision.
##Conclusion
##76. The Commission is therefore unanimously of the opinion that
article 9.1 of the Convention has not been violated."" (Emphasis added.)
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32 In Eweida v United Kingdom (2013) 57 EHRR 8, it was said that in
order to count as a manifestation within the meaning of article 9, the act in
question must be intimately linked to the religion or belief. However, it was
also said, at para 82, that acts or omissions which do not directly express the
belief concerned may fall outside the protection:
##Even where the belief in question attains the required level of cogency
and importance, it cannot be said that every act which is in some way
inspired, motivated or in%uenced by it constitutes a #manifestation" of the
belief. Thus, for example, acts or omissions which do not directly express
the belief concerned or which are only remotely connected to a precept of
faith fall outside the protection of article 9.1 (see Skugar v Russia
CE:ECHR:2009:1203DEC004001004 and, e g, Arrowsmith v United
Kingdom (1978) 3 EHRR 218; C v United Kingdom (1983) 37 DR 142;
Zaoui v Switzerland CE:ECHR:2001:0118DEC004161598). In order to
count as a "manifestation# within the meaning of article 9, the act in
question must be intimately linked to the religion or belief. An example
would be an act of worship or devotion which forms part of the practice
of a religion or belief in a generally recognised form. However, the
manifestation of religion or belief is not limited to such acts; the existence
of a su–ciently close and direct nexus between the act and the underlying
belief must be determined on the facts of each case. In particular, there is
no requirement on the applicant to establish that he or she acted in
ful!lment of a duty mandated by the religion in question . . ."" (Emphasis
added.)
33 The question therefore is whether doing an act, or, as in this case, not
doing a particular act (i e not signing the agreement), amounts to a direct
expression of the belief concerned and whether it is ##intimately linked"" to it.
If the act or omission does not satisfy those requirements then it does not fall
to be protected.
34 These considerations may well be particularly relevant to an analysis
of cogency and coherence under the fourth Grainger criterion (which can in
some senses be regarded as an overarching criterion). Cohesion is to be
understood in the sense of being intelligible and capable of being
understood: see Harron [2016] IRLR 481, para 34. If, for example, a belief
is expressed in relation to one act or omission, but inexplicably not
expressed in relation to another which is very similar, then it would be open
to a tribunal to conclude that the belief was unintelligible and lacking a
certain level of cogency or coherence. The same conclusion might be
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available to a tribunal where there is no expression of the belief at all. There
is no good reason why a person whose belief is not manifested at all should
necessarily be in a better position than one who manifests it inconsistently.
Whether or not, in a particular case, the belief has attained a su–cient level
of cogency and cohesion (bearing in mind that not too much is to be
demanded in this respect) will depend on the facts.

A

The grounds of appeal
35 The claimant was given permission to proceed with three grounds of
appeal. These are as follows:
(a) Ground 1: The tribunal erred in concluding that the claimant"s belief
was not a philosophical belief within the meaning of section 10 of the 2010
Act.
(b) Ground 2: The tribunal erred in its assessment of the particular
disadvantage aspect of the test for indirect discrimination.
(c) Ground 3: Having failed to accept the importance of the claimant"s
belief to her life and to identify correctly the disadvantage to which she was
subject, its conclusions on justi!cation cannot stand.
36 I shall deal with each ground in turn.

B

Ground 1: Error in concluding that the claimant did not hold a
philosophical belief
Submissions
37 The claimant submits that the tribunal"s reasoning in support of its
conclusion that her belief did not attain a certain level of cogency or
cohesion was wrong in four central respects:
(a) First it is said the tribunal confused ##cogency"" with ##importance"". It
is, submits Mr Milsom, axiomatic that a belief as to something as worthy of
respect in a democratic society as the right to copyright$a right recognised
by article 27 of the Universal Declaration of Human Rights and by domestic
law$is cogent and coherent.
(b) Secondly, the tribunal"s attempt to assess cogency and seriousness by
reference to a ##range of levels of cogency and seriousness in which these
beliefs might have been held"" led them into error. That was because the
tribunal did not assess the belief as de!ned in para 3.2 but the belief that
##copyright theft was a bad thing""; and the range or spectrum of belief
appears to require that there be a public display of one"s belief through
proselytising and/or campaigning.
(c) Thirdly, Mr Milsom submits that the tribunal appears to have wrongly
analysed the claimant"s belief as being no more than ##a belief or theory that
the copyright agreement would have threatened the claimant"s ownership to
her novel and/or her screenplay"".
(d) Finally, it is submitted that there is a discontinuity in the tribunal"s
reasoning in that, having accepted that the claimant"s belief was not simply a
viewpoint based on the present state of information, it is entirely unclear
why her belief had not also attained the level of cogency, seriousness,
cohesion or importance set by Williamson [2005] 2 AC 246 and Harron
[2016] IRLR 481. Fundamentally, the tribunal has set the bar far too high
and appears to have ruled out the claimant"s belief on the basis that it
concerned a ##single issue"" and did not a›ect all aspects of her life.
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A

38 Ms Beattie submitted that the tribunal was not considering a
di›erent belief to that stated, that the range or spectrum identi!ed by the
tribunal was merely an example of the kinds of acts which might or might
not satisfy the fourth Grainger criterion, and that on the facts of this case,
the tribunal was fully entitled to conclude that the claimant"s belief did not
satisfy that criterion.

B

Discussion
39 As to Mr Milsom"s !rst point under this ground, I am not persuaded
that the tribunal did confuse cogency with importance as suggested. The
fact that the claimant"s belief concerned an important aspect of human life
and behaviour was addressed under the third Grainger criterion considered
at para 5.7.3 of the reasons. The tribunal noted that the existence of
copyright law was an indication of the importance of creative ownership to
an aspect of human life and behaviour. However, the mere fact that the
claimant"s belief in the importance of owning one"s creative output was
re%ected in existing laws relating to copyright did not mean that her belief
had necessarily attained a certain level of cogency or cohesion. Having a
belief relating to an important aspect of human life or behaviour is not
enough in itself for it to have a similar status or cogency to a religious belief.
40 At !rst blush, Mr Milsom"s second point, namely that the tribunal
may not have had the agreed formulation of the claimant"s belief in mind
when conducting its analysis based on the range of levels of cogency and
seriousness, would appear to have some merit. At para 5.7.4 the tribunal
refers on more than one occasion to the notion that ##copyright theft was a
bad thing"". That may be contrasted with the way in which the claimant put
her belief, which was that it was a belief in ##The statutory human or moral
right to own the copyright and moral rights of her own creative works and
output."" That may be said to be somewhat broader than simply an objection
to copyright theft. The claimant"s evidence also refers to the importance of
writing in her life, which, she claimed, amounted to a ##spiritual practice"". In
those circumstances, the commercial disadvantage of copyright theft might
be said to be only one of several disadvantages experienced by the claimant
in losing control of her work.
41 However, as stated above, the focus must be on manifestation by
reference to the act or omission in question. In the present case, the act or
omission in question was the refusal to sign the agreement. Whilst that
refusal might have been dictated by the claimant"s belief, it did not amount
to a manifestation of it in the sense described above. As the tribunal found,
she had not at any stage made her belief known to the respondent.
Furthermore, her only stated reason for her refusal to sign was her concern
that the respondent would obtain rights over her private creative output and
a commercial concern that signing the agreement might make it more
di–cult for her to sell her work to others. That refusal to sign would not,
and did not in this case, give rise to any suggestion that the refusal was
motivated by a philosophical belief; the tribunal having expressly rejected
(at para 4.10) the claimant"s contention that the mere fact of her refusal to
sign would have indicated to the respondent that she was manifesting her
belief. In that context, the tribunal was not incorrect, in my judgment, to
draw the belief in the way that it did when considering whether it had a
certain level of cogency and cohesion. The claimant"s actions had done little
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more than indicate that she was concerned about losing control of the
copyright to her private creative output, or, as the tribunal put it (perhaps
somewhat bluntly), her stated concern was about ##copyright theft"".
42 Mr Milsom"s next criticism was as to the tribunal"s range or
spectrum of cogency, seriousness, cohesion and importance, which, at one
end, had a person who was very publicly active in lobbying and campaigning
for heightened awareness of copyright theft, and, at the other, had a person
who simply agreed that copyright theft was a bad thing. Mr Milsom
contends that by apparently ascribing higher levels of cogency and
seriousness to those who seek to proselytise or publicly promote their beliefs,
the tribunal fell into error, because it is quite possible for a person to have a
su–ciently cogent and serious belief without actively seeking to promote
those beliefs in any way. Article 9 of the Convention provides:

A

##1. Everyone has a right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief and
freedom, either alone or in community with others and in public or
private to manifest his religion or belief, in worship, teaching, practice
and observance.
##2. Freedom to manifest one"s religion or beliefs shall be subject only
to such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection of
public order, health or morals, or for the protection of the rights and
freedoms of others."" (Emphasis added.)

C

43 It is quite right, of course, to say that a belief that is manifested only
in private may be just as cogent, serious and coherent as a belief that
manifests itself more publicly, although outward manifestation may be
evidence of cogency and coherence. It seems to me that in considering the
spectrum referred to in para 5.10, the tribunal was merely seeking to give an
example, by reference to the degree of outward manifestation, of the kinds
of acts which might amount to a manifestation of a belief having a certain
level of cogency, seriousness, cohesion and importance. The fact that the
tribunal did not expressly place the claimant anywhere on the spectrum, and
the fact that it did not consider that the person who merely agreed that
copyright theft was a bad thing ##necessary quali!ed"", supports the view that
this was no more than an example, and that the tribunal was not in fact
suggesting that the claimant herself had to be a campaigner or proselytiser in
order to qualify for protection.
44 It is in the next para of 5.7.4 that the tribunal"s analysis turns
speci!cally to the claimant. There, the tribunal states that it accepted that
the claimant strongly believed in the right of ownership to her own creative
output$notably, the tribunal was not here describing her belief as merely an
objection to copyright theft$but that it did not accept that she held that
belief as any sort of ##philosophical touchstone to her life"". If, by that, the
tribunal considered that the belief had to be one that a›ected all or many
aspects of the claimant"s life in order to qualify then that would have been an
error, as it would have amounted to setting the bar too high. It is quite clear
that a belief in a single issue, which a›ects perhaps only a single but
important aspect of a person"s life, could qualify for protection: see Grainger
[2010] ICR 360, para 27; Harron [2016] IRLR 481, (belief in the proper and
e–cient use of public money in the public sector), at para 34; and Maistry
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[2014] EWCA Civ 1116 (belief in BBC values), at para 3. However, it is
clear from reading the rest of the paragraph, that that is not what the
tribunal meant. First, it identi!es that her belief was that the agreement
would have threatened the claimant"s ownership to her novel and/or
screenplay. That was not inconsistent with the statement of her belief at
para 3.10. However, the question is whether there was manifestation of the
belief through an act or omission, as opposed to such act or omission merely
being motivated by the belief. In the present case, given the terms of the
stated belief and the fact that the claimant was being required to sign the
agreement, the manifestation of that belief would axiomatically be in raising
it as a reason for refusing to sign. She did not do so. In fact, the impression
she clearly gave to her employer was that her objection was because of the
di–culty it might create for her in seeking to sell her private work.
45 The respondent referred me to evidence which supported that
!nding. In particular, there is an e-mail from the claimant to Ms Wilkinson
dated 22 June 2015, in which she set out her reasons for not signing the
amended agreement. She said:
##The issue for me is that any work I sell is subject to scrutiny by the
lawyers of the buyer. The !rst thing they check is if I own copyright to the
work I have created, whether I have signed any contracts that might be in
con%ict with their outright or partial purchase of my work.""
##Because I sell work to companies who further develop that work, it is
very important to limit my copyright agreement with Mulberry to work
created at the behest of Mulberry, during my working hours at Mulberry
and for the furtherance of the business of Mulberry.""
46 Not only does the claimant not articulate or even express her belief
here, she in fact puts forward an objection to signing which could be
described as purely commercial and designed to protect her private interests.
That does not, on any view, amount to an actual expression of her belief so
as to amount to a manifestation of it. Given these facts, the tribunal"s view
that that belief, so expressed, was not held as any sort of philosophical
touchstone to her life, and was ##not su–ciently cohesive to form any cogent
philosophical belief system"", was one that it was plainly entitled to reach.
47 The !nal reason given by the tribunal for concluding that there was
no philosophical belief was that the claimant"s expression of her belief
concentrated upon her right to create, produce and write, and the bene!t
that she derived from those activities. That was said to be ##something
entirely di›erent"" from that which might give rise to any ##cogent
philosophical belief system"". In my judgment, this was just another way of
stating that the evidence as to the bene!ts she derived from the practice of
her belief says little or nothing about the manifestation of her belief in a
manner which involves an actual expression of it, and/or that it does not
establish any intimate link between her belief and the act or omission in
question, namely the refusal to sign the agreement. The refusal to sign
could, objectively viewed, have been for any number of reasons, none of
which had anything to do with a philosophical belief. In the absence of any
meaningful expression of her belief, the necessary intimate link, in the
circumstances of this case, simply does not exist.
48 I therefore reject Mr Milsom"s submission that the tribunal has erred
in its approach to the fourth Grainger criterion. Far from setting the bar too
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high, the tribunal properly considered that criterion with regard to its
manifestation, and, based on the facts in this case, found the claimed belief
to be lacking. Accordingly, ground 1 of the appeal fails.
Ground 2: Indirect discrimination and disadvantage
49 For the claim of indirect discrimination, the tribunal was required to
consider, pursuant to section 19(2) of the 2010 Act, whether the PCP was
discriminatory in relation to the claimant"s belief in that: (a) the respondent
applied the PCP to persons who did not share the claimant"s belief; (b) the
PCP puts or would put persons with whom the claimant shares her belief at a
particular disadvantage when compared with persons who do not share that
belief, i e had she established that there would be group disadvantage; (c) the
PCP puts or would put the claimant at that disadvantage; and (d) the
respondent cannot show it to be a proportionate means of achieving a
legitimate aim.
50 The tribunal"s conclusion as to the second of these questions, namely
whether there is group disadvantage, is at para 5.14:
##The next question was whether the PCP put those with whom the
claimant shared her protected characteristic at a particular disadvantage.
That issue required us to consider whether other holders of the claimed
philosophical belief would also have su›ered the same disadvantage;
would they have refused to sign the agreement and been dismissed? That
question could not safely have been answered in the claimant"s favour
since there was no evidence that the clause would have been reprehensible
to all of those who shared the claimant"s belief. Other people may not
have viewed the restrictions imposed by the agreement in the same way
that she had. The clause was not obviously unreasonable nor did it
obviously go beyond what was reasonably necessary to protect the
respondent"s legitimate interests.""
Submissions
51 The claimant submits that the tribunal erred in that it asked itself
whether all persons sharing the claimant"s belief would have been
disadvantaged by the PCP. Reliance is placed upon the judgment of Maurice
Kay LJ in Mba v Merton London Borough Council [2014] ICR 357 which
concerned a claimant who was disciplined for refusing to work on Sundays
due to her strong Christian beliefs. In that case, the tribunal found that the
claimant"s belief that Sunday should be a day of rest was ##not a core
component of the Christian faith"" and concluded that the imposition of the
PCP$to work on Sundays$was proportionate. Finding that the tribunal
erred in its approach to disadvantage, Maurice Kay LJ said as follows, at
para 17:
##I do not agree that there was no error of law in the employment
tribunal"s reasoning. Regulation 3(1)(b)(i) [of the Employment Equality
(Religion or Belief) Regulations 2003 (SI 2003/1660)] envisages a PCP
which applies or would apply equally #to persons not of the same religion
or belief" as the claimant and which puts or would put #persons of the same
religion or belief" as the claimant at a particular disadvantage when
compared with other persons. The fact that those at the requisite
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particular disadvantage are described in the plural$#persons"$is the
reason why the test is sometimes described as one of #group disadvantage".
However, the use of the disjunctive$#religion or belief"$demonstrates
that it is not necessary to pitch the comparison at a macro level. Thus it is
not necessary to establish that all or most Christians, or all or most
non-conformist Christians, are or would be put at a particular
disadvantage. It is permissible to de!ne a claimant"s religion or belief
more narrowly than that. In my judgment, this is where the employment
tribunal went wrong. It described [the claimant"s] Sabbatarian belief as
#not a core component of the Christian faith". By so doing it opened the
door to a quantitative test on far too wide a basis.""
52 It is further submitted that in the context of philosophical belief
there is no room for the requirement that there be group disadvantage.
A belief may well be held by only one person in which case it would not be
possible to adduce evidence of others sharing that belief; but to hold
that that person did not for that reason satisfy the requirements of
section 19(2)(b) of the 2010 Act would be contrary to article 9 which does
not require there to be any group disadvantage. It is said that Mba provides
support for the proposition that the requirements as to group disadvantage
should be read down in order to give e›ect to article 9 of the Convention.
Further, it is said that the tribunal should have found that others holding the
claimant"s belief would have faced an additional disadvantage if required to
sign the agreement. In this case, there was a su–ciently close and direct
nexus between the act of refusing to sign and the underlying belief, and
the disadvantage in being required to sign was obvious. Finally, it was
submitted that the tribunal wrongly took account of matters, such as
whether the agreement was reasonably necessary to protect the respondent"s
legitimate interests, which were relevant to justi!cation and not to whether
or not there was a disadvantage.
53 The respondent accepted that not all individuals need to be shown to
have su›ered disadvantage but contended that, when read fairly and in
context, para 5.14 showed that that was not the test being applied by the
tribunal. In any event, says the respondent, given that the respondent had
made perfectly clear that it had no interest in the claimant"s private creative
output, there was no nexus between the act of refusing to sign and the
claimant"s belief.
Discussion
54 On the face of it, the reference to there being no evidence that the
clause would have been reprehensible to all those who shared the claimant"s
belief might suggest that the tribunal was indeed applying a test of universal
disadvantage. If that had been the case then there would have been an error
of law as ##there is no requirement that the PCP in question put every
member of the group sharing the particular protected characteristic at a
disadvantage"": see Essop v Home O–ce (UK Border Agency) [2017] ICR
640, para 27, per Baroness Hale of Richmond DPSC. However, it is clear
from a fair reading of the whole of para 5.14 that the tribunal did have in
mind the correct test, which is whether others sharing the belief were put to a
disadvantage. The tribunal identi!es the issue as requiring it ##to consider
whether other holders of the claimed philosophical belief would also have
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su›ered the same disadvantage; would they have refused to sign the
agreement and been dismissed?"" Furthermore, the tribunal says later in the
same paragraph that, ##Other people may not have viewed the restrictions
imposed by the agreement in the same way that she had"". In my judgment,
and having regard to these parts of the judgment, it cannot be said that the
single reference to the word ##all"" means that the tribunal had the wrong test
in mind. It must be remembered that in this case there was no evidence of
any other person sharing the claimant"s belief, let alone of any person
su›ering the same disadvantage as her. Had there been evidence of some
others sharing her belief and su›ering a disadvantage, then a conclusion that
the requirements of section 19 had not been met because not all those
sharing that belief had su›ered might demonstrate an error of law. But that
is not this case. It seems to me that if there had been evidence of some group
disadvantage then the tribunal would not have concluded as it did.
55 That takes me to the claimant"s second point which is that there
should be no requirement for any group disadvantage to be shown at all in
an indirect discrimination complaint based on religion or philosophical
belief. I do not accept Mr Milsom"s submission that the majority of the
Court of Appeal in Mba [2014] ICR 357 found that the requirements as to
group disadvantage should be read down in order to give e›ect to article 9 of
the Convention. In fact, Elias LJ said as follows in Mba:
##33. . . . I !nd it di–cult to imagine that once a prima facie group
disadvantage has been established$as it was in this case and must be in
order for justi!cation to be required$a court will give much weight to
the fact that the size of the pool adversely a›ected is in principle
potentially large if that is not in fact the case in relation to the particular
employer . . .""
##35. Article 9 cannot be enforced directly in employment tribunals
because claims for breaches of Convention rights do not fall within their
statutory jurisdiction (although the Strasbourg court in Eweida does not
seem to have appreciated that fact): see X v Y [2003] ICR 1138. The
Eweida decision in Strasbourg has not, and could not, a›ect the reach of
the statutory jurisdiction, and therefore the claimant"s article 9 right is
incapable of direct enforcement in the employment tribunal. However,
domestic law must be read so as to be consistent with Convention rights
where possible, in accordance with section 3 of the Human Rights Act
1998. In my judgment, it is simply not possible to read down the concept
of indirect discrimination to ignore the need to establish group
disadvantage. But I see no reason why the concept of justi$cation should
not be read compatibly with article 9 where that provision is in play. In
that context it does not matter whether the claimant is disadvantaged
along with others or not, and it cannot in any way weaken her case with
respect to justi!cation that her beliefs are not more widely shared or do
not constitute a core belief of any particular religion. It is for this reason
that in my view the employment tribunal was wrong to make reference to
this factor as one assisting the employer.
##36. This is not to say that the number of employees sharing a
particular belief will necessarily be irrelevant to a justi!cation challenge
where article 9 is engaged. Assuming that the employer"s criterion is
designed to achieve a legitimate end, the greater the number of employees
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a›ected, the more di–cult it is likely to be for an employer to
accommodate those beliefs in a way which is compatible with his business
objectives. So, paradoxically, if a belief is not widely shared, which is
more likely to be the case where it is not a core belief of a particular
religion, that is a factor which under article 9 is likely to work in favour of
the employee rather than against."" (Emphasis added.)

B

56 It is clear from the italicised passage in that analysis that, at least in
the present context, the group disadvantage requirement cannot be read
down, although the concept of justi!cation can be read compatibly with
article 9. In Mba, there was evidence that others would be disadvantaged; it
was not a sole adherent case. The Court of Appeal was not tasked with
considering the sole adherent scenario and the consequences of that in
relation to the requirement to show group disadvantage. In my judgment,
Mba provides no warrant for treating the group disadvantage requirement
as redundant in claims of indirect discrimination involving belief.
57 Religion or belief discrimination does not fall into a separate
category under section 19 of the 2010 Act. It is implicit in Baroness
Hale DPSC"s recent analysis in Essop [2017] ICR 640 of the salient features
of indirect discrimination that the need to show group disadvantage
remains:
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##27. A fourth salient feature is that there is no requirement that the
PCP in question put every member of the group sharing the particular
protected characteristic at a disadvantage. The later de!nitions cannot
have restricted the original de!nitions, which referred to the proportion
who could, or could not, meet the requirement. Obviously, some women
are taller or stronger than some men and can meet a height or strength
requirement that many women could not. Some women can work full
time without di–culty whereas others cannot. Yet these are paradigm
examples of a PCP which may be indirectly discriminatory. The fact that
some BME or older candidates could pass the test is neither here nor
there. The group was at a disadvantage because the proportion of those
who could pass it was smaller than the proportion of white or younger
candidates. If they had all failed, it would be closer to a case of direct
discrimination (because the test requirement would be a proxy for race or
age).""
##29. A !nal salient feature is that it is always open to the respondent to
show that his PCP is justi!ed$in other words, that there is a good reason
for the particular height requirement, or the particular chess grade, or the
particular [Core Skills Assessment] test. Some reluctance to reach this
point can be detected in the cases, yet there should not be. There is no
!nding of unlawful discrimination until all four elements of the de!nition
are met. The requirement to justify a PCP should not be seen as placing
an unreasonable burden upon respondents. Nor should it be seen as
casting some sort of shadow or stigma upon them. There is no shame in
it. There may well be very good reasons for the PCP in question$!tness
levels in !re-!ghters or policemen spring to mind. But, as Langsta› J
pointed out in the employment appeal tribunal in Essop, a wise employer
will monitor how his policies and practices impact upon various groups
and, if he !nds that they do have a disparate impact, will try and see what
can be modi!ed to remove that impact while achieving the desired result.""
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58 I note in passing that the ##wise employer"", referred to in para 29 of
Baroness Hale DPSC"s judgment, would be wholly unable to monitor how
his policies and practices impact upon the sole adherent of a belief of which
he has no knowledge. In my judgment, the correct approach to be taken in a
claim of indirect discrimination is that set out by Sedley LJ in Eweida v
British Airways plc [2010] ICR 890, where he endorsed part of the judgment
of Elias J in the appeal tribunal, at para 24:
##The Employment Appeal Tribunal"s considered judgment on this part
of the case can be found at [2009] ICR 303, paras 26—64. While my
reasoning on it follows a slightly di›erent course, and at one point di›ers
from it, my conclusion is the same as theirs. In particular I would
respectfully endorse what they held at para 60: #In our judgment, in order
for indirect discrimination to be established, it must be possible to make
some general statements which would be true about a religious group
such that an employer ought reasonably to be able to appreciate that any
particular provision may have a disparate adverse impact on the group." ""
59 It is also instructive, in the context of sole adherents, to consider
what Elias J said in the paragraph that followed the one to which Sedley LJ
referred, at [2009] ICR 303, para 61:
##It is conceivable that a particular specialist religion, perhaps a subset
of a major religion, may operate in a particular region or locality and
employers in that area may have to cater for that belief even though
employers elsewhere do not. But there must be evidence of group
disadvantage, and the onus is on the claimant to prove this. We recognise
that this means that if someone holds subjective personal religious views,
he or she is protected only by direct and not indirect discrimination. There
is hardly any injustice in that if the purpose of indirect discrimination is to
counter group disadvantage and there is none.""
60 In my judgment, the appeal tribunal"s recognition that a person
holding subjective religious views is not protected by indirect discrimination,
applies equally to the sole adherent of a philosophical belief. Equally, there is
no injustice in a sole adherent only having the protection of direct
discrimination since the purpose of indirect discrimination is to eliminate
unjusti!ed group discrimination.
61 That analysis is not undermined by the fact that in Eweida v United
Kingdom 57 EHRR 8, the European court held that the United Kingdom had
failed su–ciently to protect Ms Eweida"s article 9 rights. The European
court expressly refers to the passage from Eweida in the appeal tribunal
endorsed by the Court of Appeal: see para 16 of Eweida v United Kingdom.
Furthermore, it noted Ms Eweida"s submission that the requirement in the
United Kingdom that there be group disadvantage for a claim of indirect
discrimination was ##legally uncertain and inherently vulnerable to returning
arbitrary results"": see para 66 in Eweida v United Kingdom. However, the
European court"s assessment focuses on justi!cation and not on whether the
requirement of group disadvantage had the e›ect of curtailing Ms Eweida"s
article 9 rights. In fact, the European court held as follows, at para 92:

A

B

C

D

E

F

G

H

##None the less, while the examination of Ms Eweida"s case by the
domestic tribunals and court focused primarily on the complaint about
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discriminatory treatment, it is clear that the legitimacy of the uniform
code and the proportionality of the measures taken by British Airways in
respect of Ms Eweida were examined in detail. The court does not,
therefore, consider that the lack of speci!c protection under domestic law
in itself meant that the applicant"s right to manifest her religion by
wearing a religious symbol at work was insu–ciently protected.""

B

62 For these reasons I consider that the sole adherent of a philosophical
belief, who is unable to establish any group disadvantage, cannot succeed in
a claim of indirect discrimination. That seems to me to be not only
consistent with the purpose of indirect discrimination, which is to prohibit
unjusti!ed group disadvantage, but also accords with common sense. If
group disadvantage was not a requirement then the sole adherent of a
philosophical belief could claim that a particular PCP put her at a
disadvantage. The employer would then be required to justify a PCP which
it could not possibly have predicted or anticipated as having a disparate
impact.
63 The tribunal considered whether other holders of the claimant"s
belief would have su›ered the same disadvantage as her. It concluded that,
##That question could not safely have been answered in the claimant"s favour
since there was no evidence that the clause would have been considered
reprehensible to all of those who shared the claimant"s belief."" Although
there was no evidence that there were any others sharing her belief, the
tribunal appears to have considered whether the PCP ##would put"" the
hypothetical adherent at a disadvantage. In doing so it may have been overly
generous to the claimant: see Eweida [2010] ICR 890 (Court of Appeal), at
paras 16—19. None the less, in my judgment, the tribunal"s conclusion that
the ##question could not safely have been answered in the claimant"s favour
since there was no evidence . . ."" amounts, in e›ect, to a !nding that, due to
a lack of evidence, group disadvantage had not been and could not be
shown. Having so concluded, the claim of indirect discrimination failed and
there was no need for the tribunal to go further. The respondent in this case
could not possibly have anticipated that the PCP of requiring employees to
sign the agreement (which the tribunal found to be not obviously
unreasonable) could have adversely a›ected a group of which it had no
knowledge.
64 The tribunal"s !nding that there was no group disadvantage could
have been treated as dispositive of the claim of indirect discrimination. The
fact that the tribunal did not state its conclusions in those terms$perhaps
because the argument below was not put in the same sophisticated terms
that were developed before me$does not undermine its judgment. The
tribunal"s conclusion that there was no indirect discrimination was
unarguably correct. For those reasons, ground 2 of the appeal also fails.
65 The tribunal went on, nevertheless, to consider the potential defence
of justi!cation. That takes me to the third ground of appeal.
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Ground 3: Justi$cation
66 The claimant"s failure to succeed under grounds 1 and 2 renders any
challenge to the tribunal"s assessment of justi!cation academic. However, as
Mr Milsom made detailed submissions on this issue as well, I shall deal with
it. The discussion below presumes that, contrary to my conclusions above,
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the requisite disadvantage is established and the respondent is required to
justify the PCP as being a proportionate means of achieving a legitimate aim.
Submissions
67 Mr Milsom submits that any analysis of justi!cation would
necessarily be %awed if the tribunal had erred in its approach to group
disadvantage. He relies on the general principle that ##the greater the impact,
the harder it is to justify the provision"": see Mba [2014] ICR 357, para 31;
and submits that an error as to group disadvantage, which goes to impact,
would tend to undermine the analysis on justi!cation. However, this was
not a case where there was any evidence of more than one person being
adversely a›ected by the PCP. The only person a›ected was the claimant;
the level of impact remains una›ected and the justi!cation analysis is not
undermined.
68 Mr Milsom also submits that the tribunal erred in its approach to
impact in a di›erent respect: that is that the tribunal considered justi!cation
by reference only to the requirement to sign the agreement, and omitted to
consider that the consequence of not signing was dismissal. I do not accept
that submission. The tribunal found that the respondent required its
employees to sign the agreement (see para 4.6), and it refers to dismissal
being a consequence of not signing in paras 5.12 and 5.14. The latter
reference, in particular, relates to the consequence of the PCP. The tribunal
asks itself whether others sharing the claimant"s belief ##would . . . have
refused to sign the agreement and been dismissed?"" Although there is no
express reference to dismissal in the section dealing with justi!cation, it
cannot fairly be said that the tribunal would not have had that in mind. The
refusal to sign was inexorably bound up with the consequence of dismissal,
as is clear from a fair reading of the whole of the tribunal"s judgment, and it
may reasonably be inferred that that was the consequence that the tribunal
had in mind when it turned to the question of justi!cation.
69 The tribunal found that there was a legitimate aim in that the
respondent desired to protect its own intellectual property. Mr Milsom
accepts that that is a legitimate aim. However, he submits that the tribunal
erred in that that justi!cation was assessed by reference to the failure to sign
the amended agreement,1* whereas by the time of dismissal the amendment
had been withdrawn. In my judgment, that does not undermine the
tribunal"s analysis. That is for the simple reason that the claimant had
unequivocally refused to sign even the amended agreement. Although the
claimant had suggested that she had been advised that her proposed draft
and the amended version were ##very close"", there was nothing to indicate
that by 16 September, when the matter came to a head, the claimant had
moved any closer to signing the amended version. Nor had it been suggested
by the respondent at any time that the consequences of failing to sign even
the amended agreement would be any less serious than not signing the
original.
70 In those circumstances, the question for the tribunal was whether
requiring the claimant to sign the amended agreement or be dismissed was a
proportionate means of achieving the legitimate aim of protecting its
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* Reporter#s note. The superior !gure in the text refers to a note found at the end of the
judgment on p 200.
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intellectual property. That, in my judgment, is precisely the question which
the tribunal considered. The tribunal answered it as follows, at para 5.18:
##We could not see that anything more than the respondent"s own
intellectual property would have been covered by the clause, particularly
by the amended wording. If the claimant had written a play, a book, a
poem or a screenplay about anything other than the respondent or
matters arising from her employment with the respondent or matters
which did not relate to any business of the respondent, we could not see
how such work would have been caught.""
71 In my judgment, the tribunal was correct to conclude as it did. The
clause in its amended form leaves little or no scope for any argument that
work produced by the claimant in her own time and for her own private
purposes unconnected with the respondent"s business, would be subject to
the requirement to disclose it to, or hold it in trust for, the respondent. The
claimant"s notice of appeal, however, suggests that even the amended
version might prevent her from writing about other subjects and that it was
##too general and therefore open to interpretation"". She further suggests
that,
##Had she signed the agreement, and had she wished to publish, upload
to the internet, or submit to a contest, any piece of work she was working
on during that period, she would have had to challenge and to seek to
overturn the agreement as it related to each individual piece of work.""
These suggestions, which were not pursued orally, seem spurious. The
claimant"s approach (as is apparent from the evidence before the tribunal
appeared to be that nothing less than a self-drafted document imposed on
the respondent would do.
72 If, as the tribunal e›ectively found, the agreement (in its amended
form) went no further than was necessary to protect the respondent"s
legitimate intellectual property interests, then it would be proportionate to
make the signing of that agreement a condition of continued employment.
73 The claimant"s further argument in respect of justi!cation is that the
tribunal ought to have found that clause 13 of the contract, which the
claimant had signed, was su–cient to protect the respondent"s interests. As
to this argument, the tribunal said as follows, at para 5.19:
##As to the claimant"s second argument, that the clause was no more
than had already been achieved by clause 13, we considered that she was
wrong in that respect. It might have been said that clause 13 did nothing
more than re-state the position in law since it vested any intellectual
property rights in the respondent if the creation was made for or on its
behalf. Clause 2 did two di›erent things, as Ms Wilkinson explained;
!rst, it created a positive duty to disclose creations that were made on the
respondent"s behalf and, secondly, it made employees aware of the
position that they were in [in] terms of copyright law and legislation.""
74 Mr Milsom submits that the !rst of these matters takes the position
no further forward in that such duties of disclosure are already owed under
common law or copyright law. However, the agreement imposes an
obligation to disclose ##promptly"" and also refers expressly to all copyright
works, whereas clause 13 focuses on ##any discovery or invention or
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improvement to an existing invention, design or process."" It cannot be said
in those circumstances that the agreement is otiose or goes further than is
necessary to protect the interests in question.
75 As to the second matter relied upon by the respondent$namely, that
it made employees aware of the position as regards copyright law and
legislation$Mr Milsom submits that there can be no doubt that the
claimant was already aware of her position in this regard. That does not
seem to me to be a good answer to the point. The respondent is entitled, in
seeking to protect its intellectual property, to make it clear to employees
what their obligations are. The fact that one or more of those employees
might already have some awareness of those obligations does not undermine
the need to issue a document to all employees dealing with the subject. The
respondent has 1,500 employees. It would hardly be reasonable to expect it
to ascertain, in respect of each one of them, what his or her level of
knowledge of copyright law was and issue a draft document accordingly.
76 In conclusion, therefore, it is my judgment that the tribunal did not
err when it came to justi!cation. The agreement, as amended, was found to
go no further than is necessary to protect the respondent"s interests. Whilst
the impact on the claimant refusing to sign was severe, the respondent"s
interests as a design company, in seeking to protect its intellectual property
and in ensuring that employees were aware of their obligations in this
regard, were correspondingly greater.
77 Thus, even if the tribunal had found that there was a philosophical
belief giving rise to group disadvantage, it was correct to !nd that the
respondent"s imposition of the PCP was likely to have been proportionate.
Conclusion
78 For all of those reasons, this appeal fails and is dismissed.
Note
1. The tribunal had referred to the agreement being amended twice. It was agreed
that that was incorrect. However, given that the amended version is correctly set out
in the judgment, that error as to the perceived number of amendments makes no
di›erence.
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A

Lee v Ashers Baking Co Ltd and others
Reference by the Attorney General for Northern Ireland
(Equality Commission for Northern Ireland and
others intervening)

B

Reference by the Attorney General for Northern Ireland (No 2)
(Equality Commission for Northern Ireland and
others intervening)
[2018] UKSC 49

C

2018 May 1, 2;
Oct 10

D
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Baroness Hale of Richmond PSC,
Lord Kerr of Tonaghmore, Lord Hodge,
Lady Black JJSC, Lord Mance

Discrimination ! Sexual orientation ! Less favourable treatment ! Plainti›
homosexual man placing order with bakery for cake to be iced with words
""Support Gay Marriage## ! Owners of bakery sincerely believing marriage to be
union between one man and one woman ! Owners refusing to accept order !
Whether discrimination on grounds of sexual orientation ! Whether
discrimination on grounds of religious or political belief ! Human Rights Act
1998 (c 42), s 3, Sch 1, Pt I, arts 9, 101 ! Fair Employment and Treatment
(Northern Ireland) Order 1998 (SI 1998/3162), art 3(1)(a)2 ! Equality Act
(Sexual Orientation) Regulations (Northern Ireland) 2006 (SR 2006/439),
reg 3(1)(a)3
Devolution ! Northern Ireland ! Devolution issue ! Court of Appeal in Northern
Ireland delivering judgment in appeal to which Attorney General for Northern
Ireland party ! Before $nal order made Attorney General requiring Court of
Appeal to refer devolution issue to Supreme Court ! Whether proceedings at an
end ! Whether Court of Appeal required to refer issue to Supreme Court !
Northern Ireland Act 1998 (c 47), s 79, Sch 10, para 33 (as amended by Justice
(Northern Ireland) Act 2002 (c 26), s 28, Sch 7, para 2(6) and Constitutional
Reform Act 2005 (c 4), s 40, Sch 9, para 118(4))4
Supreme Court ! Jurisdiction ! Appeal to ! Statutory provisions making decision
of Court of Appeal in Northern Ireland on appeal by way of case stated $nal !
Exception where appeal involving question as to validity of measure of Northern
Ireland assembly ! Appeal on ground measure invalidated as incompatible with
Convention rights and discriminatory ! Whether appeal falling within exception
! Court of Appeal having erred in declining to refer devolution issue to Supreme
Court ! Whether Court of Appeal#s error rendering appeal to Supreme Court
competent in case not falling within statutory exception ! Judicature (Northern
1

H

Human Rights Act 1998, s 3(1): !!So far as it is possible to do so, primary legislation and
subordinate legislation must be read and given e›ect in a way which is compatible with the
Convention rights.""
Sch 1, Pt I, art 9.1: see post, para 49.
Art 10.1: see post, para 52.
2
Fair Employment and Treatment (Northern Ireland) Order 1998, art 3(1)(a): see post,
para 39.
3
Equality Act (Sexual Orientation) Regulations (Northern Ireland) 2006, reg 3(1)(a): see
post, para 20.
4
Northern Ireland Act 1998, s 24(1): see post, para 67.
Sch 10, paras 33, 34, as amended: see post, para 72.
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Ireland) Act 1978 (c 23), s 42(6)5 ! Northern Ireland Act 1998, s 24(1) !
County Courts (Northern Ireland) Order 1980 (SI 1980/397 (NI 3)), art 61(7)6
The plainti›, a homosexual man, placed an order with a bakery for a cake which
was to be decorated with the words !!Support Gay Marriage"". The owners of the
bakery decided that they could not ful#l the order because of their sincere belief that
same-sex marriage was inconsistent with biblical teaching that marriage could only
be between a man and a woman, and, therefore, cancelled the order and refunded the
plainti›"s payment. The plainti›, with the support of the Equality Commission for
Northern Ireland, brought proceedings against the bakery and its owners claiming
discrimination on grounds of sexual orientation, contrary to the Equality Act (Sexual
Orientation) Regulations (Northern Ireland) 2006, and/or on grounds of religious
belief or political opinion, contrary to the Fair Employment and Treatment
(Northern Ireland) Order 1998. The district judge found that the defendants" refusal
to complete the order constituted direct discrimination against the plainti› on
grounds of sexual orientation, religious belief and political opinion, and that the
legislation was compatible with the defendants" rights under the Convention for the
Protection of Human Rights and Fundamental Freedoms. The defendants appealed
by way of case stated to the Court of Appeal in Northern Ireland, which served a
devolution notice and a notice of incompatibility upon the Attorney General for
Northern Ireland who then became a party to the proceedings. The Court of Appeal
gave a judgment dismissing the defendants" appeal, but before an order had been
drawn up the Attorney General for Northern Ireland gave notice to the Court of
Appeal requiring it to refer a devolution issue to the Supreme Court, pursuant to
paragraph 33 of Schedule 10 to the Northern Ireland Act 1998. The Court of Appeal
refused to do so on the basis that the proceedings before it had already come to an
end. The Attorney General for Northern Ireland, in his own right, then made two
devolution issue references to the Supreme Court, pursuant to paragraph 34 of
Schedule 10 of the 1998 Act, on (i) the validity of the relevant legislation and
(ii) whether the Court of Appeal itself should have made a reference. The defendants
applied for permission to appeal to the Supreme Court.
On the references and the application$
Held, (1), determining the #rst reference, that discrimination on grounds of sexual
orientation, as de#ned in regulation 3(1)(a) of the Equality Act (Sexual Orientation)
Regulations (Northern Ireland) 2006, was not limited to less favourable treatment
on the grounds of the sexual orientation of the person who had been less favourably
treated, but could include the situation where a person had been less favourably
treated because of another person"s sexual orientation; that, however, this was very
far from saying that, because the reason for the less favourable treatment had
something to do with the sexual orientation of some people, the less favourable
treatment was !!on grounds of sexual orientation"", within regulation 3(1)(a), and so
amounted to direct discrimination; that, in the present case, the defendants had
refused to ful#l the plainti›"s order because of their religious objection to same-sex
marriage, not because they perceived the plainti› to be homosexual or because he
associated with homosexuals, their objection being to the message, not the person
placing the order; that, in those circumstances, the defendants had not treated the
plainti› less favourably !!on grounds of sexual orientation"", within regulation 3(1)(a);
and that, accordingly, the defendants had not discriminated against the plainti›
contrary to the 2006 Regulations (post, paras 27—28, 33—36).
(2) That discrimination !!on the ground of religious belief or political opinion"",
within article 3(1)(a) of the Fair Employment and Treatment (Northern Ireland)
Order 1998, meant discrimination on the ground of the religious belief or political
5
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Judicature (Northern Ireland) Act 1978, s 42(6): see post, para 64.
County Courts (Northern Ireland) Order 1980, art 61(1)(7): see post, para 63.
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opinion of someone other than the discriminator; that, therefore, it could not be said
that the defendants had discriminated against the plainti›, within article 3(1)(a),
because of their own religious beliefs; that support for same-sex marriage was a
!!political opinion"" for the purposes of article 3(1)(a); that although the defendants"
objection had been to the message on the cake, rather than to the person placing the
order, there was such a close association between the message and the political
opinions of the plainti› that it could be argued that by refusing to complete the order
the defendants had discriminated against the plainti› on the ground of his political
opinion, within article 3(1)(a); that, however, the rights to freedom of thought,
conscience and religion and freedom of expression, guaranteed by articles 9 and 10 of
the Convention respectively, included the right not to be forced to express an opinion
with which one disagreed; that, therefore, in accordance with section 3(1) of the
Human Rights Act 1998, article 3(1)(a) should not be read or given e›ect in such a
way as to compel providers of goods, facilities and services to express a message with
which they disagreed, no justi#cation having been shown for doing so; and that,
accordingly, the defendants had not discriminated against the plainti› contrary to the
1998 Order (post, paras 41, 43—45, 48, 52—56, 62).
RT (Zimbabwe) v Secretary of State for the Home Department (United Nations
High Comr for Refugees intervening) [2013] 1 AC 152, SC(E) and Commodore of the
Royal Bahamas Defence Force v Laramore [2017] 1 WLR 2752, PC applied.
(3) Determining the second reference, that, for the purposes of paragraph 33 of
Schedule 10 to the Northern Ireland Act 1998, which gave the Attorney General for
Northern Ireland the power to require any court or tribunal to refer to the Supreme
Court any devolution issue which had arisen in !!proceedings"" before it which had
not yet been concluded, proceedings existed until their #nalisation by an order
which could be made the subject of an appeal; that, therefore, the Attorney General
could require the Court of Appeal in Northern Ireland to make a reference under
paragraph 33 in the light of a judgment that had been handed down, but not yet
conclusively formalised by the making of an order; and that, accordingly, the
Attorney General"s notice requiring the court to make a reference fell within the
terms of paragraph 33 and the court had erred in refusing to give e›ect to it (post,
paras 77—81).
(4) Granting permission to appeal and allowing the appeal, that although
article 61(7) of the County Courts (Northern Ireland) Order 1980 normally made #nal
a decision of the Court of Appeal in Northern Ireland on a case stated under
section 61(1), the defendants" appeal in respect of the 1998 Order fell within the
exception in section 42(6) of the Judicature (Northern Ireland) Act 1978, which
permitted an appeal that involved a decision of any question as to the !!validity"" of any
provision made by a measure of the Northern Ireland Assembly, since it had been part
of the defendants" case that, if their primary submissions on the construction of the
1998 Order were rejected, that Order was invalidated by section 24(1)(a) and (c) of
the 1998 Act as being incompatible with their Convention rights and discriminatory;
and that, accordingly, the Supreme Court had jurisdiction to entertain the defendants"
appeal in respect of the 1998 Order, the scope of which included all issues relating to
that Order (post, paras 69—70, 81).
(5) That the #nality provision in article 61(7) of the 1980 Order, which was
focused on the Court of Appeal"s decision on the point of law raised in the case stated,
did not exclude a challenge to the fairness or regularity of the process by which the
Court of Appeal had reached its decision on the point of law; that the Court of
Appeal"s failure to admit the Attorney General for Northern Ireland"s notice
requiring a reference under paragraph 33 and to await its disposition before ruling on
the case stated constituted a procedural error in respect of which an appeal had to be
possible if signi#cant injustice would otherwise follow, notwithstanding the #nality
provision in article 61(7); that, therefore, that procedural error took the case outside
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article 61(7), with the consequence that an appeal was competent to the Supreme
Court in respect of the 2006 Regulations; and that, accordingly, in the light of the
undoubted importance of the substantive issues, the defendants should have
permission to appeal in respect of both the 1998 Order and the 2006 Regulations,
and, having regard to the court"s conclusions on those issues when determining the
#rst reference, their appeal would be allowed in respect of both the 1998 Order and
the 2006 Regulations (post, paras 7, 83—84, 88—90).
Per curiam. It is necessary for a body such as an equality commission to o›er its
services to all people who may need them because of a protected characteristic and
not to give the impression of favouring one such characteristic over others (post,
para 14).
Decision of the Court of Appeal of Northern Ireland [2016] NICA 39; [2016]
HRLR 22 reversed.
The following cases are referred to in the judgments:
Anisminic Ltd v Foreign Compensation Commission [1969] 2 AC 147; [1969]
2 WLR 163; [1969] 1 All ER 208, HL(E)
Buscarini v San Marino CE:ECHR:1999:0218JUD002464594; 30 EHRR 208,
GC
Coleman v Attridge Law (Case C-303/06) EU:C:2008:415; [2008] ICR 1128; [2008]
All ER (EC) 1105; [2008] ECR I-5603, ECJ
Deighton v Cockle [1912] 1 KB 206, CA
English v Thomas Sanderson Blinds Ltd [2008] EWCA Civ 1421; [2009] ICR 543;
[2009] 2 All ER 468, CA
Islington London Borough Council v Ladele (Liberty intervening) [2009] EWCA Civ
1357; [2010] 1 WLR 955; [2010] ICR 532; [2010] PTSR 982, CA
James v Eastleigh Borough Council [1990] 2 AC 751; [1990] 3 WLR 55; [1990] ICR
554; [1990] 2 All ER 607, HL(E)
Kokkinakis v Greece CE:ECHR:1993:0525JUD001430788; 17 EHRR 397
Kustannus Oy Vapaa Ajattelija Ab v Finland CE:ECHR:1996:0415DEC002047192;
22 EHRR CD69
McKay v Northern Ireland Public Service Alliance [1994] NI 103
Masterpiece Cakeshop Ltd v Colorado Civil Rights Commission (2018) 201 L Ed 2d
35
Northern Ireland Electricity Service#s Application, In re [1987] NI 271
O#Neill#s Application, In re [1995] NI 274
Preddy v Bull (Liberty intervening) [2013] UKSC 73; [2013] 1 WLR 3741; [2014]
1 All ER 919, SC(E)
R v Birmingham City Council, Ex p Equal Opportunities Commission [1989] AC
1155; [1989] 2 WLR 520; [1989] 1 All ER 769, HL(E)
R (E) v Governing Body of JFS (United Synagogue intervening) [2009] UKSC 15;
[2010] 2 AC 728; [2010] 2 WLR 153; [2010] PTSR 147; [2010] 1 All ER 319,
SC(E)
RT (Zimbabwe) v Secretary of State for the Home Department (United Nations High
Comr for Refugees intervening) [2012] UKSC 38; [2013] 1 AC 152; [2012]
3 WLR 345; [2012] 4 All ER 843, SC(E)
Racal Communications Ltd, In re [1981] AC 374; [1980] 3 WLR 181; [1980] 2 All
ER 634, HL(E)
Royal Bahamas Defence Force (Commodore of the) v Laramore [2017] UKPC 13;
[2017] 1 WLR 2752, PC
Ryder v Northern Ireland Policing Board [2007] NICA 43
West Virginia State Board of Education v Barnette (1943) 319 US 624
Wooley v Maynard (1977) 430 US 705
X v Switzerland CE:ECHR:1979:0227DEC000786577; 16 DR 86
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The following additional cases were cited in argument:
Animal Defenders International v United Kingdom CE:ECHR:2013:0422JUD
004887608; 57 EHRR 21, GC
Bank Mellat v HM Treasury (No 2) [2013] UKSC 39; [2014] AC 700; [2013] 3 WLR
179; [2013] 4 All ER 533, SC(E)
Christian Institute#s Application for Judicial Review, In re [2007] NIQB 66; [2008]
NI 86; [2008] IRLR 36
Eweida v United Kingdom CE:ECHR:2013:0115JUD004842010; 57 EHRR 8
Goodwin v United Kingdom CE:ECHR:1996:0327JUD001748890; 22 EHRR 123
Hurley v Irish-American Gay, Lesbian and Bisexual Group of Boston (1995) 515 US
557
McConkey v Simon Community Northern Ireland [2009] UKHL 24; [2009] ICR
787; [2009] NI 297, HL(NI)
Mathieson v Secretary of State for Work and Pensions [2015] UKSC 47; [2015]
1 WLR 3250; [2016] 1 All ER 779, SC(E)
Ontario Human Rights Commission v Brockie (2002) 222 DLR (4th) 174
Recovery of Medical Costs for Asbestos Diseases (Wales) Bill, In re [2015] UKSC 3;
[2015] AC 1016; [2015] 2 WLR 481; [2015] 2 All ER 899, SC(E)
Schalk and Kopf v Austria CE:ECHR:2010:0624JUD003014104; 53 EHRR 20
Shamoon v Chief Constable of the Royal Ulster Constabulary [2003] UKHL 11;
[2003] ICR 337; [2003] 2 All ER 26; [2003] NI 174, HL(NI)
S¿rensen and Rasmussen v Denmark CE:ECHR:2006:0111JUD005256299;
46 EHRR 29, GC
Treacy#s Application for Judicial Review, In re [2000] NI 330
Ulster Transport Authority v James Brown & Sons Ltd [1953] NI 79

REFERENCES by the Attorney General for Northern Ireland of devolution
issues pursuant to paragraph 34 of Schedule 10 to the Northern Ireland Act
1998 and APPLICATION for permission to appeal
The plainti›, Gareth Lee, brought proceedings against the defendants,
Ashers Baking Co Ltd, Colin McArthur and Karen McArthur, alleging
discrimination contrary to the Equality Act (Sexual Orientation) Regulations
(Northern Ireland) 2006 and the Fair Employment and Treatment (Northern
Ireland) Order 1998. Presiding District Judge Brownlie in the county court
on 19 May 2015 upheld all the claims [2015] NICty 2.
The defendants requisitioned the judge to state a case in respect of her
judgment and appealed by notice of motion dated 29 September 2015.
Among the issues raised was the compatibility of the relevant legislation
with the Convention for the Protection of Human Rights and Fundamental
Freedoms. On 3 March 2016 the Court of Appeal in Northern Ireland
issued a devolution notice and notice of incompatibility and served it on the
Attorney General for Northern Ireland who thereafter became a notice party
to the proceedings. On 24 October 2016 the Court of Appeal (Morgan LCJ,
Weatherup and Weir LJJ) dismissed the appeal [2016] NICA 39; [2016]
HRLR 22. On 28 October 2016, before the order dismissing the appeal had
been drawn up, the Attorney General for Northern Ireland gave notice to the
Court of Appeal, requiring it to make a reference to the Supreme Court
under paragraph 33 of Schedule 10 to the Northern Ireland Act 1998. On
22 December 2016 the Court of Appeal refused to make the reference [2016]
NICA 55 on the basis that there were no proceedings before the court to
which the application could attach.
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By a notice of appeal #led on 13 January 2017 the defendants sought
permission to appeal to the Supreme Court.
On 31 January 2017 the Attorney General for Northern Ireland #led the
following devolution issues for consideration by the Supreme Court pursuant
to paragraph 34 of Schedule 10 to the 1998 Act:
!!(1) Whether, in light of the prohibition of discrimination on the
grounds of political opinion or religious belief contained in section 24(1)(c)
of the Northern Ireland Act 1998, there was power to make, con#rm or
approve regulation 5 of the Equality Act (Sexual Orientation) Regulations
(Northern Ireland) 2006 in so far as regulation 5 imposes civil liability for
the refusal to express a political opinion or to express a view on a matter of
public policy contrary to the religious belief of the person refusing to
express that view.
!!(2) Whether, in light of section 24(1)(a) of the Northern Ireland Act
1998, and articles 9, 10 and 14 of the European Convention on Human
Rights, there was power to make, con#rm or approve regulation 5 of the
Equality Act (Sexual Orientation) Regulations (Northern Ireland) 2006 in
so far as regulation 5 imposes civil liability for the refusal to express a
particular political opinion that is inconsistent with the religious belief of
the person refusing to express that opinion.
!!(3) Whether, in light of the prohibition in section 17 of the Northern
Ireland Constitution Act 1973, article 28 of the Fair Employment and
Treatment (Northern Ireland) Order 1998 is void in so far as article 28
imposes civil liability for the refusal to express a political opinion or to
express a view on a matter of public policy contrary to the religious belief
of the person refusing to express that view.""
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On 27 March 2017 the Attorney General for Northern Ireland #led the
following additional devolution issue with the Supreme Court:
!!Whether paragraph 33 of Schedule 10 to the Northern Ireland Act
1998 permits a reference to be made under that provision when the
requirement for such a reference has been made after judgment has been
given on the relevant devolution issue but before the court order has
been #nalised.""
On 28 March 2018 the Supreme Court (Baroness Hale of Richmond PSC,
Lord Mance DPSC and Lord Kerr of Tonaghmore JSC) gave the Equality
Commission for Northern Ireland and the defendants permission to intervene
in the references.
The facts are stated in the judgment of Baroness Hale of Richmond PSC.
David Sco–eld QC (of the Northern Ireland Bar), Sarah Crowther QC
and Christopher McCrudden (of the Northern Ireland and English Bars)
(instructed by Hewitt & Gilpin Solicitors, Belfast) for the defendants.
The Fair Employment and Treatment (Northern Ireland) Order 1998
is a measure of the Northern Ireland Assembly, the validity of which is
challenged, consequently, under section 42(6) of the Judicature (Northern
Ireland) Act 1978, the Supreme Court has jurisdiction to hear the appeal on
that issue. The defendants also challenge the validity of parts of the Equality
Act (Sexual Orientation) Regulations (Northern Ireland) 2006 as they
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were interpreted by the courts below. The issue under the 1998 Order is
discrimination on grounds of religious belief or political opinion, while the
issue under the 2006 Regulations is discrimination on grounds of sexual
orientation. There is considerable overlap between those issues in the
circumstances of the case. Once an appeal is admissible in respect of one
claim, then any other claim determined in the same proceedings may be
appealed either generally or pro tanto. Any provisions purporting to limit
access to justice by way of an appeal to the Supreme Court in cases of wider
general public importance have to be read narrowly. Further, once there is a
live issue before the court, section 40(5) of the Constitutional Reform Act
2005 gives the court power !!to determine any question necessary . . . for the
purposes of doing justice in an appeal"". The e›ect of those provisions is that
it is open to the court to consider the issues under both the 1998 Order and
the 2006 Regulations. Consequently, the defendants have a full right of
appeal on all issues before the court and permission to appeal should be
granted.
The district judge and the Court of Appeal were wrong in law in
concluding there was unlawful discrimination. The district judge held (for
the purposes of both sexual orientation discrimination under the 2006
Regulations and discrimination on the grounds of religious belief and
political opinion under the 1998 Order) that the correct comparator was a
heterosexual person placing an order for a cake with the graphics either
!!support marriage"" or !!support heterosexual marriage"". That is incorrect.
The correct comparator is a putative purchaser of a cake bearing the slogan
!!Support Gay Marriage"" who is heterosexual. That person would also have
been refused service of a cake iced with the slogan.
The slogan was not refused because it referenced gay marriage. It was
refused because it invited the reader to support gay marriage. Support for
same-sex marriage is not necessarily associated with the sexual orientation
of those who may (or may not) support it: see Preddy v Bull (Liberty
intervening) [2013] 1 WLR 3741, para 74, the Advocate General"s opinion
in Bressol v Gouvernement de la Communaut% Francaise (Case C-73/08)
[2010] ECR I-2735, point 56 and the Advocate General"s opinion in
Schnorbus v Land Hessen (Case C-79/99) [2000] ECR I-10997, point 33.
Nor does the category of those who would have been provided with the
requested cake and those who would not (nor indeed even the categories of
those supporting and not supporting same-sex marriage) coincide exactly
with the respective categories of persons distinguished only by applying a
prohibited classi#cation. The message in this case was not indissociable
from the plainti› or any characteristic he might have had. The defendants"
objection was about the message itself and no more. Anti-discrimination
law protects people, not messages. The defendants were not opposed to
the word !!gay"" as the Court of Appeal concluded, but to supporting gay
marriage. The refusal to decorate the cake with the slogan has no intrinsic
link to the sexual orientation of the plainti› or any other speci#c person.
The lack of knowledge and the lack of interest on the part of the defendants
in the sexual orientation of the purchaser or his associates bears this out:
compare English v Thomas Sanderson Blinds Ltd [2009] ICR 543. The
refusal to produce the message was because of the message, not the person.
There is no reason in principle to signi#cantly extend the scope of the tort of
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direct discrimination to include cases where the alleged discriminator is not
caused to act by the plainti›"s protected characteristic. The e›ect of the
Court of Appeal decision is to extend protection beyond the right to be
homosexual and into the right to campaign on behalf of causes which are
identi#ed with homosexuality.
The district judge purported to hold that the refusal to decorate the
cake with the slogan was unlawful discrimination on grounds of political
opinion or religious belief as the fact that the defendants acted on the
basis of their own religious belief or political opinion (and not that of the
plainti›) was enough to constitute direct discrimination, under the 1998
Order, because they acted !!on the ground of"" political opinion or religious
belief. That is an unjusti#ed extension of the law beyond any of the
previous cases, despite obiter dicta to the contrary: see In re Northern
Ireland Electricity Service#s Application [1987] NI 271, In re O#Neill#s
Application [1995] NI 274, 279—280 and Ryder v Northern Ireland
Policing Board [2007] NICA 43, para 11. It cuts against the grain of
established principles of discrimination law to the e›ect that the motive of
the alleged discriminator is irrelevant; against the grain of contemporary
developments in discrimination law, such as section 45(1) of the Equality
Act 2006; and against the grain of House of Lords authority in relation to
the 1998 Order: see McConkey v Simon Community Northern Ireland
[2009] ICR 787, para 8.
The freedom of religious expression is at the intersection of the protection
of freedom of speech in general and the protection of freedom of religion.
Religious expression is one of the ways in which religious persons may
consider they bear witness to, or make manifest, their beliefs in public.
Religious expression is also one way in which a person"s identity is
manifested because a person"s religion is often a core element of their
identity. The idea that religion can be manifested on Sunday but forgotten
about on Monday is not religious freedom.
Pursuant to the rights to freedom of thought, conscience and religion,
under article 9 of the Convention for the Protection of Human and Rights
and Fundamental Freedoms, and freedom of expression, under article 10,
the courts have recognised that the individual"s autonomy and dignity are
protected against a requirement to express views contrary to his own: see
Goodwin v United Kingdom (1996) 22 EHRR 123, Commodore of the
Royal Bahamas Defence Force v Laramore [2017] 1 WLR 2752 and RT
(Zimbabwe) v Secretary of State for the Home Department (United Nations
High Comr for Refugees intervening) [2013] 1 AC 152.
The crux of the decision by the district judge was that, in icing the
message, the defendants were not promoting same-sex marriage and would
not be perceived by others to be doing so. That approach fails to understand
the nature of the obligations of conscience asserted by the defendants; and
the assault upon their consciences which producing the cake would have
involved. Although the defendants maintain that, objectively, the cake they
produced bearing the plainti›"s slogan would have endorsed the message,
the key issue is that their belief was that to do so would have been wrong.
Strong support for this approach is found in the North American authorities
of Wooley v Maynard (1977) 430 US 705 and Ontario Human Rights
Commission v Brockie (2002) 222 DLR (4th) 174.
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Robin Allen QC and Sinead Eastwood (of the Northern Ireland Bar)
(instructed by Solicitor to the Equality Commission for Northern Ireland,
Belfast) for the plainti› and the Equality Commission for Northern Ireland,
intervening.
The defendants" #rst appeal from the district judge was by way of case
stated. Ordinarily a judgment of the Court of Appeal on points of law raised
by case stated will be #nal: see article 61(7) of the County Courts (Northern
Ireland) Order 1980. That re%ects the importance of the Court of Appeal, as
the Supreme Court for Northern Ireland, and the particular constitutional
history of Northern Ireland. Section 42(6) of the Judicature (Northern
Ireland) Act 1978 provides a limited exception to the general rule when the
validity of a speci#ed enactment is under challenge. The limits of that
exception should be respected, since the 1978 Act was the product of a long
process of review of the Northern Irish judicial system.
The Fair Employment and Treatment (Northern Ireland) Order 1998 is
capable of coming within section 42(6) but the Equality Act (Sexual
Orientation) Regulations (Northern Ireland) 2006 are not. The defendants
seek to get around that on the basis that if their proposed 1998 Order appeal
passes the control in section 42(6) of the 1978 Act then their 2006
Regulations appeal can follow on its coat-tails. That is entirely wrong. As a
matter of general principle, exceptions to general rules should always be
read closely. It would be an abuse of Parliament"s clear intentions in the
1978 Act (which was considered in the Northern Ireland Act 1998 yet not
amended in the relevant respect) that appeals from the judgment of the
Court of Appeal on a case stated should ordinarily not take place. There is
no reason of law or principle why a litigant who has lost twice on two causes
of action based on enactments should be able to bring them both before the
Supreme Court in such an application simply because one of them falls
within the exception to the rule. It would also be wrong to use section 40(5)
of the Constitutional Reform Act 2005 to allow an appeal against the
decision under the 2006 Regulations to coat-tail any appeal concerning the
validity of the 1998 Order and e›ectively bypass its exclusion under
section 42(6) of the 1978 Act.
However, even for the defendants to bring an appeal against the #ndings
of liability under the 1998 Order, that Order has to pass the validity test in
section 42(6) of the 1978 Act. To say that a !!provision"" of the Northern
Ireland legislature lacks !!validity"" is a statement of universal e›ect. That
kind of invalidity arises when a legislative provision is void as being
unconstitutional in some way. It is not the same as saying that the provision
in question cannot be applied in a particular context. It is not and has never
been the defendants" case that the 1998 Order or any part of it is void,
merely that is should be !!read down"" or !!disapplied"" by reference to the
Human Rights Act 1998. Consequently the defendants should not be
granted permission to appeal on either issue.
The passage of both the 1998 Order and the 2006 Regulations involved
wide democratic consultation on the right balance to be achieved between
human rights interests when they are in con%ict. The degree to which there
should be deference to the plainti›s" conscience claims has been settled
democratically in accordance with human rights principles in the drafting of
that legislation after long and careful consideration of the competing
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interests. Accordingly, for the Supreme Court to conclude otherwise would
be contrary to the rule of law which depends on legal certainty. The
legislature is entitled to draw bright lines in such con%icts and sometimes
di–cult cases will be felt by some to fall on the wrong side of that line.
Nevertheless the European Court of Humant Rights has held de#nitively that
such decisions by the legislature should be upheld: see In re Recovery
of Medical Costs for Asbestos Diseases (Wales) Bill [2015] AC 1016,
Mathieson v Secretary of State for Work and Pensions [2015] 1 WLR 3250
and Animal Defenders International v United Kingdom (2013) 57 EHRR 21.
The courts below have rightly held that the defendants" conscience does
not provide a defence; nor do their rights to freedom of expression; and there
is nothing unconstitutional about such a conclusion. In Europe there is no
equivalent to the constitutional right to freedom of expression and religious
belief that exists in the United States of America or anything similar to
Canada. The reasoning of both the judge and the Court of Appeal is
adopted.
The objection of the defendants to ful#lling the order was entirely because
they objected on religious grounds to the political message !!Support Gay
Marriage"", which message, although one which persons of all or no sexual
orientation might support, was solely concerned with a change in the law for
the bene#t of gays and lesbians. The message and the sexual orientation were
inextricably intertwined. In that respect McConkey v Simon Community
Northern Ireland [2009] ICR 787 can be distinguished. The key component
in the present case is the word !!gay"". The defendants would have iced a cake
which said !!support marriage"". Gay sexual orientation is therefore the cause
of the discrimination.
John F Larkin QC (of the Northern Ireland Bar), Attorney General for
Northern Ireland (instructed by Solicitor to the Attorney General for
Northern Ireland, Belfast) appearing on his own behalf.
As to the #rst reference, on the validity of regulation 5 of the Equality Act
(Sexual Orientation) Regulations (Northern Ireland) 2006 and article 28 of
the Fair Employment and Treatment (Northern Ireland) Order 1998, the
#rst thing to consider is the constitutional context. From its creation
Northern Ireland has always, but in di›erent ways, prohibited legislation
that discriminated on the ground of religious belief: see section 5 of the
Government of Ireland Act 1920 (10 & 11 Geo 5, c 67). Since 1973, it has
also prohibited legislation that discriminates on the ground of political
opinion. Such constitutional protection against discrimination on those
grounds #nds current constitutional expression in the Northern Ireland Act
1998 and in the surviving e›ect of section 17 of the Northern Ireland
Constitution Act 1973. For an example of statutory provisions operating in
contravention of constitutional protections see Ulster Transport Authority v
James Brown & Sons Ltd [1953] NI 79.
The constitutional protection a›orded to religious belief and political
opinion extends only to protection against direct discrimination on those
grounds. The question of what can be considered direct discrimination is
best answered by reference to the approach of the majority of the Supreme
Court in Preddy v Bull (Liberty intervening) [2013] 1 WLR 3741.
It is clear that a political message embodies and expresses a political
opinion. Expressive activity properly and readily attracts the application of
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the indissociability test: see Shamoon v Chief Constable of the Royal Ulster
Constabulary [2003] ICR 337. The political belief (of whatever kind) and its
manifestation by expression are indissociable from one another. Di›erential
treatment on the basis of that manifestation can amount to direct
discrimination on the ground of political opinion.
The central question is whether a provider can be forced to provide a
service which requires him or her to express a view contrary to his or her
own political or religious belief (on pain of civil liability) or to abandon
commercial activity which might leave him or her open to future compelled
expression. Northern Ireland has constitutionalised protection against
discrimination on the ground of religious belief and political opinion. There
is no analogised constitutional protection for discrimination on the ground
of sexual orientation. Those protections only take e›ect when there is direct
discrimination on the ground of religious belief or political opinion.
Compulsory expression of words indissociable from religious belief or
political opinion is treatment less favourable to those whose political
opinion or religious belief renders the words disagreeable (to use no stronger
word) than it is to those who support such words. In so far as the legal
protection against discrimination on the ground of sexual orientation
clashes with those constitutional protections, as it does when it compels
expression contrary to religious belief or political opinion, it yields to them.
Similarly, in so far as the extension of legal protection against discrimination
on the ground of political opinion in service provision clashes with those
constitutional provisions, as it does when or if requiring expression contrary
to the religious belief or political opinion of the provider, it yields to them.
Compelled speech or expression can result from forced direct personal
expression or from being required to associate oneself with another"s
expression. The risk of a service provider being required by the 2006
Regulations to associate with another"s view has been acknowledged: see
In re Christian Institute [2008] IRLR 36, para 65. Important decisions of
the United States Supreme Court illustrate the concept of compelled speech
by association: see Wooley v Maynard (1977) 430 US 705 and Hurley v
Irish-American Gay, Lesbian and Bisexual Group of Boston (1995) 515 US
557. The judgment of the United States Supreme Court is awaited in a
similar case to the present one. An amicus curiae brief argues that were the
cake order in that case to have been for speci#c customisation including the
incorporation of a written message (examples given include !!God bless this
gay marriage"" or !!The South will rise again"") then the constitutional First
Amendment protections against compulsion of speech would be engaged:
see Floyd Abrams et al (2017) !!Brief as Amici Curiae in support of Colorado
Civil Rights Commission for Masterpiece Cakeshop Ltd v Colorado Civil
Rights Commission"". Where any goods or services are used to express a
political opinion, the producer of the good or provider of the service is
actively drawn in to the promotion of the expression. This is consistent with
the Privy Council decision in Commodore of the Royal Bahamas Defence
Force v Laramore [2017] 1 WLR 2752.
The 1973 Act is silent on what is meant by religious belief or political
opinion but it has been held that political opinion should be given a broad
meaning: see In re Treacy#s Application for Judicial Review [2000] NI 330.
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While the concept of religious belief might be regarded as reasonably clear,
the concept of political opinion in the Northern Ireland context goes much
further than political views connected to the unionist/nationalist divide
traditional in Northern Ireland that might reasonably have been thought to
have initially given rise to this rare form of constitutional protection: see
McKay v Northern Ireland Public Service Alliance [1994] NI 103. If it had
been the intention of Parliament to restrict the term !!political opinion"" to
unionist/nationalist politics, those words could simply have been inserted
into the Act to make that clear. It is also clear from McConkey v Simon
Community Northern Ireland [2009] ICR 787 that, but for the speci#c
exclusion of approval or acceptance of the use of violence for political ends
from the statutory de#nition of political opinion, such an approval or
acceptance would have been properly regarded as a political opinion.
If regulation 5 of the 2006 Regulations is incompatible with the rights
under the Convention for the Protection of Human Rights and Fundamental
Freedoms relating to freedom of expression and religious belief, it is pro
tanto void. The right to decline to express a view inconsistent with religious
belief and political opinion #nds protection in articles 9 and 10, each taken
alone but also in conjunction with article 14. The Convention has to be read
as a whole: see Schalk and Kopf v Austria (2010) 53 EHRR 20 and RT
(Zimbabwe) v Secretary of State for the Home Department (United Nations
High Comr for Refugees intervening) [2013] 1 AC 152. Regardless of
political or religious sentiments, compelled speech will always of itself be
regarded as problematic in Convention terms and hard to justify as
proportionate: see Eweida v United Kingdom (2013) 57 EHRR 8, Goodwin
v United Kingdom (1996) 22 EHRR 123, S¿rensen and Rasmussen v
Denmark (2006) 46 EHRR 29, Bank Mellat v HM Treasury (No 2) [2014]
AC 700 and In re Recovery of Medical Costs for Asbestos Diseases (Wales)
Bill [2015] AC 1016. Regulation 5 is void, in so far as it can be used to
compel (on pain of civil liability) a political expression contrary to the
religious belief or political opinion of those compelled to express it.
As to the second reference, the correct approach to paragraph 33 of
Schedule 10 to the Northern Ireland Act 1998 is to permit references to be
made as long as the proceedings have not been irrevocably terminated,
whether or not the relevant court has expressed any opinion on the
devolution issue or given any judgment on it. The only relevant conditions
contained in, or implied by, paragraph 33 of Schedule 10 are (i) that a
devolution issue !!has arisen"" in proceedings, (ii) that those proceedings are
still extant (iii) that a relevant law o–cer is a party to those proceedings, and
(iv) that a relevant law o–cer has required the court to refer the devolution
issue. Paragraph 33 contains no reference to the expression of opinion or the
giving of a judgment. There is nothing in Order 120 of the Rules of the
Court of Judicature (Northern Ireland) 1980 which prescribes the stage in
proceedings at which a court might be required to make a reference in
accordance with paragraph 33 of Schedule 10. Paragraph 38 of Schedule 10
to the 1998 Act enables the making of court rules which prescribe the stage
in proceedings at which a devolution issue is to be referred. The current
absence of any limiting rule must mean that the court can be required to refer
the issue at any stage, including after judgment but before, save, arguably, in
exceptional circumstances, the making of the #nal order.
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Allen QC in response to the references.
It is implicit, but clearly so, that paragraph 33 of Schedule 10 to the
Northern Ireland Act 1998 is subject to the principles of due process. In that
context it has to be noted that it is not framed as an appeal power. Nor would
it be consistent with due process to provide the Attorney General (or any of
the other named o–cers) with two bites of the cherry, or to permit him to
cause judicial time to be wasted by only making an application for a reference
after the relevant court has given what it believes to be a substantive
judgment. This explanation also informs when the paragraph 33 power can
be used. Since, if paragraph 33 is not an appeal power, it is obvious that it is
to be used at a prior point to the conclusion of the issue in a judgment.
Therefore, once a devolution issue is identi#ed, as it was in the present appeal
in the spring of 2016, long prior to the Attorney General"s application in
December 2016, the o–cers who enjoyed the reference powers given by
paragraph 33, had to decide at that point whether they wished to exercise
that power. In the present case the Attorney General chose not to. In short,
the Attorney General has been the author of his own misfortune in relation
to the use of this power. He could have made an application under
paragraph 33 during the proceedings and before judgment. He elected not to
do so. He then received a judgment on the devolution issues with which he
disagreed and hoped to use paragraph 33 e›ectively as an appeal mechanism,
which was an abuse in itself, for that is not what paragraph 33 is intended to
achieve.
The provisions of section 17 of the Northern Ireland Constitution Act
1973, that any measure of the Northern Ireland legislature shall be void !!to the
extent that it discriminates against any person or class of persons on the
ground of religious belief or political opinion"" is clearly intended to apply to
sectarian discrimination in the Northern Ireland context rather than any
general sort of discrimination involving religious belief or political opinion.
Prohibiting discrimination is a di–cult task because in many cases the grounds
for discrimination can be di–cult to discern. Prohibiting discrimination in
goods and services in the context of a divided community is particularly
di–cult. The context of the present case is more akin to the one in Animal
Defenders International v United Kingdom (2013) 57 EHRR 21 than that in
Commodore of the Royal Bahamas Defence Force v Laramore [2017]
1 WLR 2752.
While it is accepted that there is an aspect of the present case which
involves compelled speech and there is a negative right under articles 9 and
10 of the Human Rights Convention not to be forced to express an opinion,
it is a quali#ed right, which has to be balanced against other rights. The Fair
Employment and Treatment (Northern Ireland) Order 1998 was passed
after a great deal of public consultation about sensibilities concerning
religious and political freedom and bright lines were drawn as a result.
There is a real need for legal certainty in the present context. In Floyd
Abrams et al (2017) !!Brief as Amici Curiae in support of Colorado Civil
Rights Commission for Masterpiece Cakeshop Ltd v Colorado Civil Rights
Commission"" it was accepted that if the word !!gay"" had been removed the
order would have been ful#lled. Likewise, the crucial issue in the present
case is the use of the word !!gay"" which makes it a case of discrimination on
grounds of sexual orientation under the statutory regime.
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Crowther QC in reply.
The plainti›"s attitude to the use of the word !!validity"" in section 42(6) of
the Judicature (Northern Ireland) Act 1978 is outdated. Since 1978
questions of devolution and human rights have changed the constitutional
background and an updating construction is to be preferred to a restrictive
one. The word !!validity"" has to be construed as meaning: what is legally
acceptable as against what is not. It has to be given its natural and ordinary
meaning. In any event, the restriction on appeals brought by way of case
stated is anomalous in the present circumstances and should be subjected to
an updating construction in itself.
The present case is not the same type of case as Animal Defenders
International v United Kingdom (2013) 57 EHRR 21. It is one where the
courts have an obligation to grapple with competing rights. There may have
been wide consultation before the legislation was passed but it did not
concern the issue arising in the present case. No thought was given to the
clash between discrimination on ground of sexual orientation and other
rights. In those circumstances the only fair thing for the court to do is
balance the respective interests of the parties on an individual basis. If the
Equality Commission is correct on its interpretation of the law, there is no
bright line establishing certainty for the defendants. The only thing for them
to do in those circumstances is withdraw from the business of o›ering
bespoke cake decorating.
Larkin QC in reply.
The issue is purely one of compelled expression against one"s religious or
political beliefs. There is not one case in the jurisprudence of the European
Court of Human Rights in which compelled expression has been upheld.
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The court took time for consideration.
10 October 2018. The following judgments were handed down.
BARONESS HALE OF RICHMOND PSC (with whom LORD KERR OF
TONAGHMORE, LORD HODGE, LADY BLACK JJSC and LORD
MANCE agreed)
1 The substantive question in this case is whether it is unlawful
discrimination, either on grounds of sexual orientation, or on grounds of
religious belief or political opinion, for a bakery to refuse to supply a cake
iced with the message !!Support Gay Marriage"" because of the sincere
religious belief of its owners that gay marriage is inconsistent with Biblical
teaching and therefore unacceptable to God. If the prima facie answer to
either question is !!yes"", then questions arise as to the rights of the bakery
and its owners to freedom of religion and freedom of expression, under
articles 9 and 10 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms, and what di›erence, if any, those rights
might make to that prima facie answer.
2 At #rst instance in the county court, the district judge held that there
was direct discrimination, both on grounds of sexual orientation and on
grounds of religious belief or political opinion, and that it was not necessary
to read down the relevant legislation to make it compatible with the bakery
owners" rights under articles 9 and 10 of the Convention. The bakery and its
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owners appealed by way of case stated, raising seven questions, to the
Northern Ireland Court of Appeal. The Court of Appeal only found
it necessary to answer two questions, holding that there was direct
discrimination on grounds of sexual orientation and that it was not
necessary to read down the legislation to take account of the bakery owners"
beliefs. The bakery and its owners wish to appeal to this court.
3 The Attorney General for Northern Ireland intervened in the
proceedings in the Court of Appeal in order to challenge the validity of the
relevant legislation. In Northern Ireland, discrimination in the provision of
goods, facilities or services on the ground of religious belief or political
opinion is prohibited by the Fair Employment and Treatment (Northern
Ireland) Order 1998 (!!the 1998 Order""), made by Her Majesty in Council
under the Northern Ireland Act 1974. Discrimination in the provision of
goods, facilities or services on grounds of sexual orientation is prohibited by
the Equality Act (Sexual Orientation) Regulations (Northern Ireland) 2006
(!!the 2006 Regulations""), made by the O–ce of the First Minister and
deputy First Minister of Northern Ireland under the Equality Act 2006, an
Act of the United Kingdom Parliament. The Attorney General for Northern
Ireland questions the validity of both of those prohibitions, in so far as they
impose civil liability for the refusal to express a political opinion or express a
view on a matter of public policy contrary to the religious belief of the
person refusing to express that view.
4 However, this court can only answer the substantive questions if it has
jurisdiction to entertain them, either by way of an appeal from the Court of
Appeal in Northern Ireland or by way of a reference made by the Attorney
General for Northern Ireland. Issues arise in relation to both.
5 Appeals from the county court to the Court of Appeal are governed by
the County Courts (Northern Ireland) Order 1980 and appeals from the
Court of Appeal to this court in civil cases are governed by section 42 of
the Judicature (Northern Ireland) Act 1978. Put shortly, article 61(7) of the
Order provides that the decision of the Court of Appeal on an appeal by way
of case stated shall be #nal and section 42(6) of the 1978 Act precludes an
appeal to this court in such cases; but section 42(6) contains an exception for
cases which involve any question as to the validity of a provision made by or
under an Act of the Northern Ireland Parliament or Assembly. The 1998
Order is such a provision but the 2006 Regulations, having been made under
an Act of the United Kingdom Parliament, are not.
6 Under paragraph 33 of Schedule 10 to the Northern Ireland Act 1998,
the Attorney General for Northern Ireland has power to require any court
or tribunal to refer to this court any devolution issue which has arisen in
proceedings before it to which he is a party. The Attorney General for
Northern Ireland gave such a notice after judgment had been handed down
by the Court of Appeal but before its order had been drawn up. The Court of
Appeal declined to make the reference on the ground that the proceedings
were at an end. Under paragraph 34 of Schedule 10, the Attorney General
for Northern Ireland also has power to refer to this court any devolution
issue which is not the subject of proceedings. Accordingly, by his #rst
reference, he has referred to us the questions outlined in para 3 above.
However, by his second reference, he has also referred to us the question
whether the Court of Appeal should have made the reference under
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paragraph 33 when required by him to do so. No problem arises as to the
validity of the references under paragraph 34, but the answers given by this
court would have no e›ect upon the outcome of the proceedings in Northern
Ireland. The matter may be di›erent, however, if the Court of Appeal
should have made the reference but failed to do so, because this raises
questions as to validity of that court"s decision in the case.
7 For the reasons given in a judgment prepared by Lord Mance we have
concluded that this court does have jurisdiction to determine an appeal
brought by the bakery and its owners, as well as the Attorney General for
Northern Ireland"s two references. Accordingly we give them permission to
appeal as the substantive questions raised are undoubtedly of general public
importance, not only in Northern Ireland but also in the rest of the United
Kingdom.
8 This judgment is arranged as follows. Part I gives an account of the
facts and the outcome of the proceedings so far. Part II discusses the claim
for discrimination on grounds of sexual orientation under the 2006
Regulations. Part III discusses the claim for discrimination on grounds of
political opinion under the 1998 Order. Part IV discusses the impact of the
Convention rights on such a claim.
I. The facts
9 Mr and Mrs McArthur have run a bakery business since 1992. Their
son Daniel is now the general manager. They have six shops, a sta› of about
65 people, and they also o›er their products on-line throughout the UK and
the Republic of Ireland. Since 2004, the business has been run through
Ashers Baking Company Ltd. The name was derived from Genesis 49:20:
!!Bread from Asher shall be rich and he shall yield royal dainties."" The
McArthurs are Christians, who hold the religious beliefs that: (a) the only
form of full sexual expression which is consistent with biblical teaching (and
therefore acceptable to God) is that between a man and a woman within
marriage; and (b) the only form of marriage consistent with biblical teaching
(and therefore acceptable to God) is that between a man and a woman. They
have sought to run Ashers in accordance with their beliefs, but this, and the
biblical connection of the name, has not been advertised or otherwise made
known to the public.
10 Mr Lee is a gay man who volunteers with QueerSpace, an
organisation for the LGBT community in Belfast. QueerSpace is not a
campaigning organisation, but it supports the campaign in Northern Ireland
to enable same-sex couples to get married. A motion supporting this was
narrowly rejected by the Northern Ireland Assembly on 29 April 2014.
Mr Lee was invited to attend a private event organised by QueerSpace at
Bangor Castle on Friday 17 May 2014 to mark the end of Northern Ireland
anti-homophobia week and the political momentum towards same-sex
marriage. He decided to take a cake to the party.
11 He had previously bought cakes from Ashers shop in Royal
Avenue, Belfast, but he was not personally known to the sta› or to
Mr and Mrs McArthur. He did not know anything about the McArthurs"
beliefs about marriage and neither they nor their sta› knew of his sexual
orientation. Ashers o›ered a !!Build-a-Cake"" service to customers. Customers
could request particular images or inscriptions to be iced onto a cake. There
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was a lea%et advertising this service, with various examples of what could be
done, but no religious or political restrictions were mentioned.
12 On 8 or 9 May 2014, Mr Lee went into the shop and placed an order
for a cake to be iced with his design, a coloured picture of cartoon-like
characters !!Bert and Ernie"", the QueerSpace logo, and the headline !!Support
Gay Marriage"". Mrs McArthur took the order but raised no objection at the
time because she wished to consider how to explain her objection and to
spare Mr Lee any embarrassment. Mr Lee paid for the cake. Over the
following weekend, the McArthurs decided that they could not in conscience
produce a cake with that slogan and so should not ful#l the order. On
Monday 12 May 2014, Mrs McArthur telephoned Mr Lee and explained
that his order could not be ful#lled because they were a Christian business
and could not print the slogan requested. She apologised to Mr Lee and he
was later given a full refund and the image was returned to him.
13 The district judge found that, when they refused to carry out the
order, the defendants did perceive that Mr Lee was gay and/or associated
with others who were gay; but one of the questions raised in the case stated
was whether she was correct as a matter of law to make that #nding. The
Court of Appeal found it unnecessary to answer that question as the district
judge had made no #nding that the order was cancelled because Mr Lee was
perceived as being gay.
14 Mr Lee made arrangements with another cake provider for a similar
cake which he was able to take with him to the party on 17 May. He
complained to the Equality Commission for Northern Ireland (!!the ECNI"")
about the cancellation of his order. The ECNI have supported him in
bringing this claim for direct and indirect discrimination on grounds of
sexual orientation, religious belief or political opinion. The Court of Appeal
expressed some concern that the correspondence between the ECNI and the
bakery may have created the impression that the ECNI was not interested in
assisting members of the faith community when they found themselves in
di–culties as a result of their deeply held religious beliefs (para 106). It is
obviously necessary for a body such as the ECNI to o›er its services to all
people who may need them because of a protected characteristic and not to
give the impression of favouring one such characteristic over others.
15 On 19 May 2015, the presiding district judge held [2015] NICty 2
that refusing to complete the order was direct discrimination on all three
grounds. She also held that the legislation (both the 2006 Regulations and
the 1998 Order) was compatible with the Convention rights. She made a
declaration to that e›ect and awarded Mr Lee damages in the agreed sum of
£500.
16 The defendants appealed by way of case stated to the Court of
Appeal. The Court of Appeal served a devolution notice and a notice of
incompatibility upon the Attorney General for Northern Ireland, who then
became a party to the proceedings. On 24 October 2016 the Court of
Appeal handed down judgment dismissing the appeal [2016] NICA 39;
[2016] HRLR 22. It held that this was a case of associative direct
discrimination on grounds of sexual orientation (paras 57 and 58) and that
it was not necessary to read down the 2006 Regulations to take account of
the McArthurs" Convention rights (para 72). The court did not therefore
' 2020 The Incorporated Council of Law Reporting for England and Wales

AB 1652

430

Lee v Ashers Baking Co Ltd (SC(NI))
(SC(NI))
Baroness Hale of Richmond PSC

[2020] AC

decide, although it did discuss, the questions arising under political and
religious discrimination (para 72).
17 On 28 October 2016, the Attorney General for Northern Ireland
gave notice to the Court of Appeal requiring it to make a reference to this
court. The Court of Appeal, in its separate judgment dealing with an appeal
to this court, concluded that he had no power to do so because the
proceedings had ended.
18 The principal judgment was sealed and #led on 31 October in the
form of an order.
19 Hence there are before this court: (i) an application by the defendants
for permission to appeal against the order of the Court of Appeal dismissing
their appeal from the county court; (ii) a reference by the Attorney General
for Northern Ireland raising the issues relating to the power to make the 2006
Regulations and the validity of the 1998 Order referred to in para 3 above;
and (iii) a further reference by the Attorney General for Northern Ireland
raising the issue of whether he was entitled to require the Court of Appeal to
make a reference to this court on 28 October 2016.
II. The sexual orientation claim
20 The 2006 Regulations were made by the O–ce of the First Minister
and deputy First Minister under powers given to them by section 82(1), (3),
(4) and (5) of the Equality Act 2006 (an Act of the UK Parliament).
Regulation 3(1) de#nes direct discrimination thus: !!a person (!A")
discriminates against another person (!B") if$ (a) on grounds of sexual
orientation, A treats B less favourably than he treats or would treat other
persons . . ."" By regulation 2(2), !!sexual orientation"" means a sexual
orientation towards !!(a) persons of the same sex; (b) persons of the opposite
sex; (c) persons of the same sex and of the opposite sex"". By regulation 5(1):
!!It is unlawful for any person concerned with the provision (for
payment or not) of goods, facilities or services to the public or a section of
the public to discriminate against a person who seeks to obtain or use
those goods, facilities or services$ (a) by refusing or deliberately
omitting to provide him with any of them; . . .""
21 Regulation 3(1)(b) and (c) provides de#nitions of indirect
discrimination against persons of a particular sexual orientation. The district
judge held that, if she had not reached a #nding of direct discrimination, but
found that there was indirect discrimination, she would have concluded that
there was no justi#cation for it (para 46). She did not however #nd that there
was indirect discrimination, and it is not easy to see how she could have done
so. It is now common ground that this is a case of direct discrimination or
nothing.
22 The district judge did not #nd that the bakery refused to ful#l the
order because of Mr Lee"s actual or perceived sexual orientation. She found
that they !!cancelled this order because they oppose same-sex marriage for
the reason that they regard it as sinful and contrary to their genuinely held
religious beliefs"" (para 43). As the Court of Appeal pointed out, she did not
take issue with the submission that the bakery would have supplied Mr Lee
with a cake without the message !!Support Gay Marriage"" and that they
would also have refused to supply a cake with the message requested to a
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heterosexual customer (para 11). The objection was to the message, not the
messenger.
23 Not surprisingly, therefore, Mr Sco–eld QC, who appears for the
defendants, argues that it was not open to the judge to #nd that there was
direct discrimination on grounds of sexual orientation. The reason for
treating Mr Lee less favourably than other would-be customers was not his
sexual orientation but the message he wanted to be iced on the cake. Anyone
who wanted that message would have been treated in the same way. In
Islington London Borough Council v Ladele (Liberty intervening) [2010]
1 WLR 955, para 29, Lord Neuberger of Abbotsbury MR adopted the
words of Elias J in the Employment Appeal Tribunal: !!It cannot constitute
direct discrimination to treat all employees in precisely the same way."" By
de#nition, direct discrimination is treating people di›erently.
24 Mr Sco–eld also criticises the comparator chosen by the district
judge. She compared the treatment of Mr Lee, not with a person of di›erent
sexual orientation who wanted the same cake, but with a person of di›erent
sexual orientation who wanted a di›erent message: !!support heterosexual
marriage"". This, he argues, is inconsistent with regulation 3(1)(a), which
requires a comparison with the treatment of other !!persons"", not messages;
and with regulation 3(2), which requires that the relevant circumstances in
each case must be the same, or not materially di›erent.
25 The district judge also considered at length the question of whether
the criterion used by the bakery was !!indissociable"" from the protected
characteristic and held that support for same-sex marriage was indissociable
from sexual orientation (para 42). This is, however, to misunderstand the
role that !!indissociability"" plays in direct discrimination. It comes into play
when the express or overt criterion used as the reason for less favourable
treatment is not the protected characteristic itself but some proxy for it.
Thus, in the classic case of James v Eastleigh Borough Council [1990] 2 AC
751, the criterion used for allowing free entry to the council"s swimming
pool was not sex but statutory retirement age. There was, however, an exact
correspondence between the criterion of statutory retirement age and sex,
because the retirement age for women was 60 and the retirement age for men
was 65. Hence any woman aged 60 to 64 could enter free but no man aged
60 to 64 could do so. Again, in Preddy v Bull (Liberty intervening) [2013]
1 WLR 3741, letting double-bedded rooms to married couples but not to
civil partners was directly discriminatory because marriage was (at that
time) indissociable from heterosexual orientation. There is no need to
consider that question in this case, as the criterion was quite clear. But even
if there was, there is no such identity between the criterion and sexual
orientation of the customer. People of all sexual orientations, gay, straight
or bisexual, can and do support gay marriage. Support for gay marriage is
not a proxy for any particular sexual orientation.
26 Against these powerful points, it is argued that this is a case
of associative discrimination. In most direct discrimination cases, the
argument is that a person has been less favourably treated because of his
own protected characteristic. Indeed, the Explanatory Memorandum to the
2006 Regulations, paragraph 7.2, states that !!The regulations will protect
people from direct discrimination, i e where a person treats another person
less favourably because of his sexual orientation"" (emphasis added).
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27 However, regulation 3(1)(a) is not limited to less favourable
treatment on the grounds of the sexual orientation of that person (see
para 20 above). There is no !!his or her"" in the de#nition. This leaves open
the possibility that a person may be less favourably treated because of
another person#s sexual orientation. The question is how far that possibility
extends.
28 The Court of Appeal held that !!this was a case of association with
the gay and bisexual community and the protected personal characteristic
was the sexual orientation of that community"" (para 58). This suggests that
the reason for refusing to supply the cake was that Mr Lee was likely to
associate with the gay community of which the McArthurs disapproved. But
there was no evidence that the bakery had discriminated on that or any other
prohibited ground in the past. The evidence was that they both employed
and served gay people and treated them in a non-discriminatory way. Nor
was there any #nding that the reason for refusing to supply the cake was that
Mr Lee was thought to associate with gay people. The reason was their
religious objection to gay marriage.
29 The classic example of associative discrimination is Coleman v
Attridge Law (Case C-303/06) [2008] ICR 1128, in the Court of Justice of
the European Communities. The claimant had a disabled son and was
treated less favourably than others because her son was disabled. In that
case, there was a speci#c identi#ed person whose disability, the protected
characteristic, was the reason for the less favourable treatment.
30 In English v Thomas Sanderson Blinds Ltd [2009] ICR 543, the
applicant complained of harassment at work, because he was repeatedly
taunted as if he were gay when in fact he was not. The Court of Appeal held,
by a majority, that this was harassment !!on grounds of"" sexual orientation.
The fact that he was not in fact gay made no di›erence. As Sedley LJ put it,
at para 38:
!!If, as is common ground, tormenting a man who is believed to be gay
but is not amounts to unlawful harassment, the distance from there to
tormenting a man who is being treated as if he were gay when he is not is
barely perceptible. In both cases the man"s sexual orientation, in
both cases imaginary, is the basis$that is to say, the ground$of the
harassment.""
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31 There was, however, a powerful dissenting judgment from Laws LJ,
who said this at para 21:
!!In my judgment, harassment is perpetrated on grounds of sexual
orientation only where some person or person"s actual, perceived, or
assumed sexual orientation gives rise to it, that is, is a substantial cause
of it. [Counsel"s] case confuses the reason for the conduct complained of
with the nature of that conduct. On the facts the reason for the harassment
was nothing to do with anyone"s actual, perceived, or assumed sexual
orientation. It happened to take the form of !homophobic banter" so
called, which was thus the vehicle for teasing or tormenting the claimant.""
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32 It is of some interest, although not a guide to interpretation, that the
Explanatory Notes to the Equality Act (Sexual Orientation) Regulations
2007 (SI 2007/1263), which applied in Great Britain, go further than the
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Memorandum to the 2006 Regulations. Paragraph 7.3 states that direct
discrimination is
!!when a person treats another person less favourably on the grounds
of his/her sexual orientation, or what is believed to be his/her sexual
orientation, or the sexual orientation/perceived sexual orientation of
another person with whom they associate.""
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33 That is very far from saying that, because the reason for the less
favourable treatment has something to do with the sexual orientation of
some people, the less favourable treatment is !!on grounds of"" sexual
orientation. There must, in my view, be a closer connection than that. Nor
would I agree with the Court of Appeal that !!the bene#t from the message or
slogan on the cake could only accrue to gay or bisexual people"" (para 58). It
could also accrue to the bene#t of the children, the parents, the families and
friends of gay people who wished to show their commitment to one another
in marriage, as well as to the wider community who recognise the social
bene#ts which such commitment can bring.
34 This was a case of associative discrimination or it was nothing. It
would be unwise in the context of this particular case to attempt to de#ne the
closeness of the association which justi#es such a #nding. Not only did the
district judge not make such a #nding in this case, the association would not
have been close enough for her to do so. In a nutshell, the objection was to
the message and not to any particular person or persons.
35 In reaching the conclusion that there was no discrimination on
grounds of sexual orientation in this case, I do not seek to minimise or
disparage the very real problem of discrimination against gay people. Nor
do I ignore the very full and careful consideration which was given to the
development of the law in this area, to which Mr Allen drew our attention at
considerable length. Everyone, as article 1 of the Universal Declaration of
Human Rights put it 70 years ago is !!born free and equal in dignity and
rights"". Experience has shown that the providers of employment, education,
accommodation, goods, facilities and services do not always treat people
with equal dignity and respect, especially if they have certain personal
characteristics which are now protected by the law. It is deeply humiliating,
and an a›ront to human dignity, to deny someone a service because of that
person"s race, gender, disability, sexual orientation or any of the other
protected personal characteristics. But that is not what happened in this case
and it does the project of equal treatment no favours to seek to extend it
beyond its proper scope.
36 It follows that there is no need to consider whether it is necessary to
read down the 2006 Regulations to take account of the defendants"
Convention rights or indeed to consider whether there was power to make
them. The 2006 Regulations do not, at least in the circumstances of this
case, impose civil liability for the refusal to express a political opinion or
express a view on a matter of public policy contrary to the religious belief of
the person refusing to express that view.
III. The political beliefs claim
37 Protection against direct discrimination on grounds of religious
belief or political opinion has constitutional status in Northern Ireland. The
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Government of Ireland Act 1920 (10 & 11 Geo 5, c 67), which established
the Parliaments of Northern and Southern Ireland, prohibited both
Parliaments from making any law which prohibited the free exercise of
religion, gave preference, privilege or advantage, or imposed disability or
disadvantage on account of religious belief and provided that any such law
would be void (section 5). This was to protect the Protestant minority in the
South and the Roman Catholic minority in the North. The Northern Ireland
Constitution Act 1973 provided that certain types of legislation applicable in
Northern Ireland should be void, to the extent that it discriminated against
any person or class of persons on the ground of religious belief or political
opinion (section 17(1)). This was principally designed for the legislation of
the Northern Ireland Assembly, established under the Northern Ireland
Assembly Act 1973, but also applied retrospectively to Acts of the Northern
Ireland Parliament and prospectively to the power to legislate for Northern
Ireland by Order in Council under the Northern Ireland Act 1974, while
direct rule was in force (paragraph 1(1)(b) of Schedule 1 to the 1974 Act).
This limitation is recognised and expressly preserved in the Northern Ireland
Act 1998 (paragraph 21 of Schedule 14 to that Act). The 1998 Act also
prohibits the Northern Ireland Assembly, established under that Act, and a
minister or Northern Ireland department, from making any legislation or
doing any act which discriminates on the ground of religious belief or
political opinion (sections 6(2)(e) and 24(1)(c)).
38 The discrimination thus prohibited is direct. The Northern Ireland
Constitution Act 1973 provides that legislation !!discriminates against any
person or class of persons if it treats that person or that class less favourably
in any circumstances than other persons are treated in those circumstances
by the law for the time being in force in Northern Ireland"" (section 23(1)).
The 1998 Act adopts the same de#nition of a discriminatory law
(section 98(4)).
39 The 1998 Order was made by Her Majesty under powers conferred
by paragraph 1 of Schedule 1 to the Northern Ireland Act 1974, having been
approved in draft by both Houses of Parliament. Article 3(1), so far as
relevant, de#nes direct discrimination as !!(a) discrimination on the ground
of religious belief or political opinion"". By article 28(1),
!!It is unlawful for any person concerned with the provision (for
payment or not) of goods, facilities or services to the public or a section of
the public to discriminate against a person who seeks to obtain or use
those goods, facilities or services$ (a) by refusing or deliberately
omitting to provide him with any of them; . . .""
Articles 3(2) and 3(2A) (as inserted by regulation 4 of the Fair Employment
and Treatment Order (Amendment) Regulations (Northern Ireland) 2003)
de#ne indirect discrimination on the ground of religious belief or political
opinion, but as with the sexual orientation claim, it is not now argued that
this is a case of indirect discrimination.
40 Three questions therefore rise on this aspect of the claim.
(i) Did the bakery discriminate against Mr Lee on the grounds of his
political opinions by refusing to supply him with a cake iced with this
particular message?
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(ii) If it did, is the 1998 Order invalid, or should it be read down under
section 3(1) of the Human Rights Act 1998, as incompatible with the rights
of freedom of religion and freedom of expression protected by articles 9 and
10 of the European Convention?
(iii) If the answer to (i) is !!yes"" and the answer to (ii) is !!no"", is the 1998
Order invalid under section 17(1) of the Northern Ireland Constitution Act
1973 to the extent that it imposes civil liability for refusing to express a
political opinion contrary to the religious belief of the person refusing to
express that view?
41 As already mentioned, the Court of Appeal did not #nd it necessary
to answer these questions. The district judge held that support for gay
marriage was a political opinion for this purpose (para 54). There was a
political debate going on in Northern Ireland at the time about whether
same-sex couples should be allowed to marry in Northern Ireland as they are
in the rest of the United Kingdom. The Assembly had debated a motion
calling for same-sex marriage three times over a period of 18 months and
had rejected it for a third time only the week before. Political opinion is not
de#ned in the legislation, but in McKay v Northern Ireland Public Service
Alliance [1994] NI 103, it was de#ned as !!an opinion relating to the policy
of government and matters touching the government of the state"" (Kelly LJ
at p 117) and in Ryder v Northern Ireland Policing Board [2007] NICA 43,
it was said that !!the type of political opinion must be one relating to the
conduct of the government of the state or matters of public policy"" (Kerr
LCJ, at para 15). There is no need for an association with a particular
political party or ideology, although no doubt that would also count. I see
no reason to doubt that support for gay marriage is indeed a political
opinion for this purpose.
42 However, it is not entirely clear on what basis the district judge
upheld this aspect of the claim. She clearly held, in two places, that the
reason why the order had not been ful#lled was the McArthurs" religious
belief (paras 43 and 57). Among the arguments presented to her on behalf of
Mr Lee was that it was immaterial whether the bakery knew of Mr Lee"s
religious belief or political opinion, because !!under the 1998 Order,
discrimination can take place on the grounds of the discriminator"s religious
belief and political opinion"" (para 47(7)).
43 Not surprisingly, Mr Sco–eld, for the bakery, argues that this cannot
be right. The purpose of discrimination law is to protect a person (or a person
or persons with whom he is associated) who has a protected characteristic
from being treated less favourably because of that characteristic. The
purpose is not to protect people without such a characteristic from being
treated less favourably because of the protected characteristic of the alleged
discriminator. This was re%ected, for example, in section 45(1) of the
Equality Act 2006 which made it clear that the discrimination has to be on
the ground of the religion or belief of someone other than the alleged
discriminator. It is also a well-established principle of equality law that the
motive of the alleged discriminator is irrelevant: see R (E) v Governing Body
of JFS (United Synagogue intervening) [2010] 2 AC 728, e g at paras 13—20,
citing R v Birmingham City Council, Ex p Equal Opportunities Commission
[1989] AC 1155 and James v Eastleigh Borough Council [1990] 2 AC 751.
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44 In In re Northern Ireland Electricity Service#s Application [1987] NI
271, Nicholson J did observe obiter that the words of section 16(2) of the
Fair Employment (Northern Ireland) Act 1976, which are essentially the
same as those in article 3(2)(a) of the 1998 Order, were capable of being read
widely enough to encompass acts done based on the religious belief or
political opinion of the person doing the act. There are similar dicta in In re
O#Neill#s Application [1995] NI 274, 279—280, and in Ryder v Northern
Ireland Policing Board [2007] NICA 43 at [11]. However, such a reading
would be inconsistent with article 3(2)(a) which requires a comparison
between the person receiving the less favourable treatment and !!other
persons"": this would not be possible if the treatment were on the grounds of
the discriminator"s beliefs because everyone would be treated alike. It would
also be inconsistent with the de#nition of indirect discrimination, which
requires, in article 3(2)(b)(ii), that the discriminator cannot show that the
requirement or condition with which the person to whom it is applied
cannot comply is !!justi#able irrespective of the religious belief or political
opinion of the person to whom it is applied"". Another pointer are the
exemptions in article 31(3)(a) and (4)(a) for goods, facilities and services
provided by a religious denomination or political party, the essential nature
of which requires them to be provided only to persons holding or not
holding a particular belief or opinion.
45 For all those reasons, of policy, principle and language, in my view
the less favourable treatment prohibited by the 1998 Order must be on the
grounds of religious belief or political opinion of someone other than the
person meting out that treatment. To the extent that the district judge held
that the bakery had discriminated unlawfully because of its owners" religious
beliefs she was wrong to do so.
46 However, that may not be an entirely fair reading of her judgment.
She rejected the submission that the bakery had no reason to know about
Mr Lee"s political opinions (paras 59, 60). They clearly did know that he
supported gay marriage, because of the message he wanted on the cake.
!!The [McArthurs] disagreed with the religious belief and political
opinion held by [Mr Lee] with regard to a change in the law to permit gay
marriage and, accordingly, by their refusal to provide the services sought,
treated [him] less favourably contrary to the law"" (para 66).
It was only if she had been persuaded by the submission that the defendants
were not aware of Mr Lee"s religious belief and/or political opinion or the
religious belief and political opinions of those with whom he associated, that
she would have found that there had been discrimination on the ground of
the McArthurs" own beliefs (para 67). It is unfortunate that she referred to
both religious beliefs and political opinions in making these #ndings,
because there appears to have been no evidence of Mr Lee"s religious beliefs.
Once a claim based on the McArthurs" religious beliefs is dismissed, the
claim must be made, if at all, on the basis of his political opinion. But those
passages do suggest that the district judge was holding that Mr Lee was
treated less favourably because of his political opinion as well as because of
the McArthurs" religious beliefs.
47 It may well be that the answer to this question is the same as the
answer to the claim based on sexual orientation. There was no less
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favourable treatment on this ground because anyone else would have been
treated in the same way. The objection was not to Mr Lee because he, or
anyone with whom he associated, held a political opinion supporting gay
marriage. The objection was to being required to promote the message on
the cake. The less favourable treatment was a›orded to the message not to
the man. It was not as if he were being refused a job, or accommodation, or
baked goods in general, because of his political opinion as, for example, was
alleged to have happened in Ryder v Northern Ireland Policing Board. The
evidence was that they were quite prepared to serve him in other ways. The
situation is not comparable to people being refused jobs, accommodation or
business simply because of their religious faith. It is more akin to a Christian
printing business being required to print lea%ets promoting an atheist
message.
48 However, there is here a much closer association between the
political opinions of the man and the message that he wishes to promote,
such that it could be argued that they are !!indissociable"" for the purpose of
direct discrimination on the ground of political opinion. This would not
always be the case, because the person ordering a particular message may in
fact be indi›erent to it. But in this case Mr Lee was perceived as holding the
opinion in question. It becomes appropriate, therefore, to consider the
impact of the McArthurs" Convention rights upon the meaning and e›ect of
the 1998 Order.
IV. The Convention rights
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49 The Convention rights to freedom of thought, conscience and
religion and freedom of expression are clearly engaged by this case.
Article 9.1 provides that
!!Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief and
freedom, either alone or in community with others and in public or
private, to manifest his religion or belief, in worship, teaching, practice
and observance.""
Article 9.2 permits limitations on the freedom to manifest one"s religion or
beliefs but not on the freedom to hold them. In its #rst case dealing with
article 9, Kokkinakis v Greece (1993) 17 EHRR 397, para 31, the European
Court of Human Rights expressed the importance of the right in a passage
which has been much-cited since:
!!As enshrined in article 9, freedom of thought, conscience and religion
is one of the foundations of a !democratic society" within the meaning of
the Convention. It is, in its religious dimension, one of the most vital
elements that go to make up the identity of believers and their conception
of life, but it is also a precious asset for atheists, agnostics, sceptics and the
unconcerned. The pluralism indissociable from a democratic society,
which has been dearly won over the centuries, depends on it.""
One is free both to believe and not to believe.
50 Furthermore, obliging a person to manifest a belief which he does
not hold has been held to be a limitation on his article 9.1 rights. In
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Buscarini v San Marino (1999) 30 EHRR 208, the Grand Chamber held that
it was a violation of article 9 to oblige non-believers to swear a Christian
oath as a condition of remaining members of Parliament. The court
reiterated that freedom of thought, conscience and religion !!entails, inter
alia, freedom to hold or not to hold religious beliefs and to practise or not to
practise a religion"" (para 34).
51 The Judicial Committee of the Privy Council took the same view in
Commodore of the Royal Bahamas Defence Force v Laramore [2017]
1 WLR 2752. The Board held that a Muslim petty o–cer had been hindered
in the exercise of his constitutional right to freedom of conscience when he
was obliged, on pain of disciplinary action, to remain present and do› his
cap during Christian prayers at ceremonial parades and at morning and
evening colours. This was a su–ciently active participation to hinder the
claimant in the enjoyment of his conscientious beliefs. Nor had any
justi#cation been shown for it.
52 The freedom not to be obliged to hold or to manifest beliefs that one
does not hold is also protected by article 10 of the Convention. Article 10.1
provides that:
!!Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardless of
frontiers.""
The right to freedom of expression does not in terms include the right not to
express an opinion but it has long been held that it does. A recent example in
this jurisdiction is RT (Zimbabwe) v Secretary of State for the Home
Department (United Nations High Comr for Refugees intervening) [2013]
1 AC 152. The issue was whether asylum seekers should be sent back to
Zimbabwe where they would face a real risk of persecution if they refused to
demonstrate positive support for the then regime in that country. Citing,
among other cases, both Kokkinakis v Greece 17 EHRR 397 and Buscarini v
San Marino 30 EHRR 208, Lord Dyson JSC held that the principle applied
as much to political opinions as it did to religious belief: !!Nobody should be
forced to have or express a political opinion in which he does not believe""
(para 42).
53 The respondent suggests that the jurisprudence in relation to
!!compelled speech"" has been developed principally in the United States as a
result of the First Amendment. There is indeed long-standing Supreme
Court authority for the proposition that !!the right to freedom of thought
protected by the First Amendment against state action includes both the
right to speak freely and the right to refrain from speaking at all"": see
Wooley v Maynard (1977) 430 US 705, 714, per Burger CJ, citing West
Virginia State Board of Education v Barnette (1943) 319 US 624, 633—634.
But in the light of Laramore and RT (Zimbabwe), and the Strasbourg case
law on which they are based, it cannot seriously be suggested that the same
principles do not apply in the context of articles 9 and 10 of the Convention.
54 The district judge did not accept that the defendants were being
required to promote and support a campaign for a change in the law to
enable same-sex marriage (paras 40 and 62). The Court of Appeal, while
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not deciding the point, appears to have agreed with this: !!the fact that a
baker provides a cake for a particular team or portrays witches on a
Halloween cake does not indicate any support for either"" (para 67). These
are, in fact, two separate matters: being required to promote a campaign and
being associated with it. As to the #rst, the bakery was required, on pain of
liability in damages, to supply a product which actively promoted the cause,
a cause in which many believe, but a cause in which the owners most
de#nitely and sincerely did not. As to the second, there is no requirement
that the person who is compelled to speak can only complain if he is thought
by others to support the message. Mrs McArthur may have been worried
that others would see the Ashers logo on the cake box and think that they
supported the campaign. But that is by the way: what matters is that by
being required to produce the cake they were being required to express a
message with which they deeply disagreed.
55 Articles 9 and 10 are, of course, quali#ed rights which may be
limited or restricted in accordance with the law and in so far as this is
necessary in a democratic society in pursuit of a legitimate aim. It is, of
course, the case that businesses o›ering services to the public are not entitled
to discriminate on certain grounds. The bakery could not refuse to provide a
cake$or any other of their products$to Mr Lee because he was a gay man
or because he supported gay marriage. But that important fact does not
amount to a justi#cation for something completely di›erent$obliging them
to supply a cake iced with a message with which they profoundly disagreed.
In my view they would be entitled to refuse to do that whatever the message
conveyed by the icing on the cake$support for living in sin, support for a
particular political party, support for a particular religious denomination.
The fact that this particular message had to do with sexual orientation is
irrelevant to the 1998 Order claim.
56 Under section 3(1) of the Human Rights Act 1998, all legislation is,
so far as it is possible to do so, to be read and given e›ect in a way which is
compatible with the Convention rights. I have already indicated my doubts
about whether this was discrimination against Mr Lee on the grounds of his
political opinions, but have acknowledged the possibility that it might be.
But in my view, the 1998 Order should not be read or given e›ect in such a
way as to compel providers of goods, facilities and services to express a
message with which they disagree, unless justi#cation is shown for doing so.
57 As the courts below reached a di›erent conclusion on this issue, they
did not have to consider the position of the company separately from that of
Mr and Mrs McArthur. It is the case that in X v Switzerland (1979) 16 DR
86 and in Kustannus Oy Vapaa Ajattelija Ab v Finland (1996) 22 EHRR
CD69, the European Commission of Human Rights held that limited
companies could not rely upon article 9.1 to resist paying church taxes. In
this case, however, to hold the company liable when the McArthurs are
not would e›ectively negate their convention rights. In holding that the
company is not liable, this court is not holding that the company has rights
under article 9; rather, it is upholding the rights of the McArthurs under that
article.
58 Had the conclusion been otherwise, it would of course have raised
the constitutional question referred to us by the Attorney General for
Northern Ireland. In the event, it is not necessary to address that question.
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Postscript
59 After the hearing in this case, while this judgment was being
prepared, the Supreme Court of the United States handed down judgment in
Masterpiece Cakeshop Ltd v Colorado Civil Rights Commission (2018) 201
L Ed 2d 35. The facts are not the same. A Christian baker refused to create
a wedding cake for a gay couple because of his opposition to same-sex
marriage. There is nothing in the reported facts to suggest that the couple
wanted a particular message or decoration on their cake. The Colorado
Civil Rights Commission, upheld by the Colorado courts, held that the baker
had violated the Colorado law prohibiting businesses which o›ered sales or
services to the public from discrimination based on sexual orientation. The
baker complained that this violated his First Amendment rights to freedom
of speech and the free exercise of his religion.
60 The majority held (at p 40) that:
!!the delicate question of when the free exercise of his religion
must yield to an otherwise valid exercise of state power needed to be
determined in an adjudication in which religious hostility on the part of
the state itself would not be a factor in the balance the state sought to
reach . . . When the Colorado Civil Rights Commission considered this
case, it did not do so with the religious neutrality that the Constitution
requires.""
The majority recognised that businesses could not generally refuse to supply
products and services for gay weddings; but they acknowledged that the
baker saw creating a wedding cake as an expressive statement involving his
First Amendment rights; and contrasted the treatment that he had received,
which they perceived as hostile, from the favourable treatment given to three
bakers who had refused to produce cakes with messages demeaning gay
persons and gay marriages.
61 Ginsburg and Sotomayor JJ, in dissent, drew a clear distinction
between an objection to the message on the cake and an objection to the
customer who wanted the cake. The other bakery cases had been clear
examples of an objection to the message rather than an objection to the
customer. In their view the objection in this case was to the customer and
therefore a violation. Kagan and Breyer JJ, who voted with the majority on
the lack of neutrality point, also accepted that the commission could have
based its reasoning on that distinction$the other bakers would have refused
to make cakes with the demeaning messages for anyone, whereas this baker
had refused to make this cake because it was a gay couple who wanted it.
Thomas J (with whom Gorsuch J joined), on the other hand, considered that
to make a cake for a gay wedding was expressive in itself and thus
compelling it required strict scrutiny. Gorsuch J (with whom Alito J joined)
would also not have distinguished between a cake with words and a cake
without.
62 The important message from the Masterpiece Bakery case is that
there is a clear distinction between refusing to produce a cake conveying a
particular message, for any customer who wants such a cake, and refusing to
produce a cake for the particular customer who wants it because of that
customer"s characteristics. One can debate which side of the line particular
factual scenarios fall. But in our case there can be no doubt. The bakery
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would have refused to supply this particular cake to anyone, whatever their
personal characteristics. So there was no discrimination on grounds of
sexual orientation. If and to the extent that there was discrimination on
grounds of political opinion, no justi#cation has been shown for the
compelled speech which would be entailed for imposing civil liability for
refusing to ful#l the order.

B

LORD MANCE (with whom BARONESS HALE OF RICHMOND PSC,
LORD KERR OF TONAGHMORE, LORD HODGE and LADY
BLACK JJSC agreed)
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63 On behalf of the respondent, Mr Lee, and the notice party, the
commission, Mr Allen submits that no appeal lies against the decision of the
Northern Ireland Court of Appeal. The Court of Appeal decided the issues
before it on a case stated by the district judge pursuant to article 61(1) of the
County Courts (Northern Ireland) Order 1980. Article 61(1) provides:
!!Except where any statutory provision provides that the decision of
the county court shall be #nal, any party dissatis#ed with the decision of a
county court judge upon any point of law may question that decision by
applying to the judge to state a case for the opinion of the Court of Appeal
on the point of law involved, and, subject to this article, it shall be the
duty of the judge to state the case.""
Article 61(7) of the Order goes on to impose a restriction on an appeal from
such a decision. It provides: !!Except as provided by section 41 of the
Judicature (Northern Ireland) Act 1978, the decision of the Court of Appeal
on any case stated under this article shall be #nal.""
64 Although not referred to expressly in article 61(1), it is common
ground that a further exception to #nality exists under section 42(6) of the
Judicature (Northern Ireland) Act 1978, which reads:
!!No appeal from an order or judgment of the Court of Appeal shall,
unless it involves a decision of any question as to the validity of any
provision made by or under an Act of the Parliament of Northern Ireland
or a of the Northern Ireland Assembly, lie under this section in a case
where by any statutory provision, including a provision of this Act, it is
expressly provided (whatever form of words is used) that that order or
judgment is to be #nal.""
65 It is also common ground that the Fair Employment and Treatment
(Northern Ireland) Order 1998 falls to be considered as a !!of the Northern
Ireland Assembly"", but that the Equality Act (Sexual Orientation)
Regulations (Northern Ireland) 2006 (!!the 2006 Regulations"") do not. The
1998 Order was made as an Order in Council under powers conferred by
section 1(3), read with paragraph 1 of Schedule 1 to the Northern Ireland Act
1974. The Assembly, which it was intended would be set up in accordance
with the Northern Ireland Assembly Act 1973, was at the time prorogued
pending dissolution. Following the Belfast Agreement, the Northern Ireland
Act 1998 completed that process of dissolution. By section 95(5), read with
paragraph 3(4) of Schedule 12, the 1998 Act provided for references to
Orders in Council, such as the 1998 Order, made under its provisions to be
considered as s of the Assembly which was then prorogued pending
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dissolution. The 2006 Regulations in contrast were made under powers in
the Equality Act 2006, and there is no basis for regarding them as made !!by
or under an Act of the Parliament of Northern Ireland or a of the Northern
Ireland Assembly"" within section 42(6).
66 In these circumstances, it is necessary to consider #rst whether the
proposed appeal !!involves a decision of any question as to the validity of any
provision"" of the 1998 Order. Mr Allen, on behalf of Mr Lee and the
commission, relies on the 1998 Order as valid. He points out, correctly, that
the defendants" primary case is also that the 1998 Order is valid and
that their conduct was not in breach of any of its provisions, properly
understood. In this connection, the defendants contend that, pursuant to the
interpretive obligation contained in section 83 of the Northern Ireland Act
1998 (the Northern Irish homologue of section 3 of the Human Rights Act
1998) the 1998 Order can and should, if necessary, be read compatibly with
their rights under the European Convention for the Protection of Human
Rights and Fundamental Freedoms.
67 However, all else failing, the defendants also contend that, if
the e›ect of the 1998 Order is that their conduct in the present case
was unlawful, then the 1998 Order is to that extent invalidated by
section 24(1)(a) and/or (c) of the Northern Ireland Act 1998. Section 24(1)
reads:
!!A Minister or Northern Ireland department has no power to make,
con#rm or approve any subordinate legislation, or to do any act, so far as
the legislation or act$ (a) is incompatible with any of the Convention
rights; (b) . . . (c) discriminates against a person or class of person on the
ground of religious belief or political opinion; . . .""
68 Mr Allen submits that this fall-back submission does not mean that
the appeal !!involves a decision of any question as to the validity of any
provision"" of the 1998 Order within section 42(6) of the Judicature
(Northern Ireland) Act 1978. Further, the wording of that section must, he
submits, be understood in context against the background of 1978; it cannot
cover such invalidity as may arguably arise pro tanto to the extent of any
incompatibility with provisions introduced in 1998.
69 I do not accept those submissions. Statutes are generally !!always
speaking"" and there is no reason why section 42(6) of the 1978 Act should
not embrace invalidity arising pro tanto under a subsequent provision such
as section 24(1) of the 1998 Act. Further, I consider that, even if a question
of invalidity only arises on the prospective appellants" case if all other
aspects of their case fail, that must be su–cient to bring all issues within the
scope of an appeal under section 42(6) of the 1978 Act. It is impossible to
know whether the other aspects of the appellants" case fail, so that the
question of validity directly arises, without hearing and determining an
appeal on them. In response to Mr Allen"s observation that section 42(6) is
an exception and should therefore be understood narrowly, I observe that,
while that is so, it is also the case that section 42(6) is an exception to an
exception introduced by article 61(7) of the County Courts (Northern
Ireland) Order 1980 to the general rule that an appeal lies from the Court of
Appeal to the Supreme Court. I see no reason to give it other than its
ordinary meaning.
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70 I also note at this point a submission #rst raised before the Court of
Appeal by the Attorney General for Northern Ireland as a notice party and
intervener. By skeleton argument dated 11 April 2016, supported by the
defendants in their skeleton in response dated 18 April 2016, the Attorney
General for Northern Ireland submitted that, if article 28 of the 1998 Order
has the e›ect for which Mr Allen submits, it is invalidated pro tanto by
section 17 of the Northern Ireland Constitution Act 1973. That section
reads:
!!(1) Any, any Act of the Parliament of Northern Ireland and any
relevant subordinate instrument shall, to the extent that it discriminates
against any person or class of persons on the ground of religious belief or
political opinion, be void.""
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The Court of Appeal, pursuant to rule 3 of Order 120 of the Rules of the
Court of Judicature (Northern Ireland) 1980 (SR 1980/346), issued
devolution notices which included this issue. Before the Supreme Court, the
Attorney General for Northern Ireland has by his reference remained the
primary protagonist of the same submission. But the defendants, by their
written case as interveners in the reference, have again endorsed the
Attorney General for Northern Ireland"s submission regarding section 17.
There was therefore before the Court of Appeal and there is before the
Supreme Court a question of invalidity, the answer to which could directly
a›ect the defendants" case. Once again, even though invalidity could only
arise upon all other submissions failing, that in my opinion is su–cient to
enable an appeal in respect of the 1998 Order.
71 Having established a right of appeal in respect of the 1998 Order,
the defendants submit that their proposed appeal in respect of the 2006
Regulations can also be maintained. The issue under the 1998 Order is
discrimination on grounds of religious belief or political opinion, while the
issue under the 2006 Regulations is one discrimination on grounds of sexual
orientation. But there is, as the defendants point out, a considerable overlap
in the circumstances relevant in this case to these di›erent kinds of
discrimination. The defendants therefore submit that, once an appeal is
admissible in respect of one claim, then any other claim determined in the
same proceedings may be appealed either generally or at least where there is
an overlap of the relevant factual circumstances such as here exists. The
Court of Appeal rejected this submission in its separate judgment dated
22 December 2016 on the defendants" application for permission to appeal
to the Supreme Court [2016] NICA 55. In the further alternative, the
defendants now invoke before the Supreme Court section 40(5) of the
Constitutional Reform Act 2005, which provides that: !!The [Supreme]
Court has power to determine any question necessary to be determined for
the purposes of doing justice in an appeal to it under any enactment."" As
will appear, it is unnecessary to consider the defendants" case on these points
further, in the light of my conclusions with regard to the Attorney General
for Northern Ireland"s references, to which I next therefore turn.
72 The Attorney General for Northern Ireland has power to require or
make a reference in circumstances de#ned by paragraphs 33 and 34 of
Schedule 10 to the Northern Ireland Act 1998 (as amended by paragraph 2
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of Schedule 7 to the Justice (Northern Ireland) Act 2002 and paragraph 118
of Schedule 9 to the Constitutional Reform Act 2005), as follows:

A

!!33. The Attorney General, the Advocate General for Northern
Ireland, the Attorney General for Northern Ireland or the Advocate
General for Scotland may require any court or tribunal to refer to the
Supreme Court any devolution issue which has arisen in proceedings
before it to which he is or they are a party.
!!34. The Attorney General, the Advocate General for Northern
Ireland, the Attorney General for Northern Ireland or the Advocate
General for Scotland may refer to the Supreme Court any devolution issue
which is not the subject of proceedings.""

B

73 The Court of Appeal handed down its judgment on the substantive
issues on 24 October 2016. Ord 42 r 8 of the Rules of the Court of
Judicature (Northern Ireland) 1980 provides that:

C

!!(1) A judgment of the court takes e›ect from the day of its date.
!!(2) Such a judgment shall be dated as of the day on which it is given,
unless the court orders it to be dated as of some other earlier or later
day . . .""
Rule 2 of the same Order provides that, unless the court otherwise orders and
subject to certain other presently inapplicable exceptions, every judgment
shall:
!!(a) . . . be drawn up and signed by an o–cer of the appropriate o–ce;
and (b) be sealed and #led by an o–cer of that o–ce and such o–cer shall
at the time of #ling enter such judgment in the book kept for the purpose
and the date of #ling shall be deemed to be the date of such entry.""
74 The Court of Appeal"s substantive judgment was not drawn up or
#led in the form of an order until 31 October 2016. Before this occurred, the
Attorney General for Northern Ireland lodged on 28 October 2016 a notice
dated 27 October 2016, purporting to require the Court of Appeal under
paragraph 33 of Schedule 10 to the 1998 Act to refer to the Supreme Court
issues as to whether, in the light of section 24(1)(a), (c) and (d) of the
Northern Ireland Act 1998, there was power to make regulation 5 of the
2006 Regulations and whether, in the light of section 17 of the Northern
Ireland Constitution Act 1973, article 28 of the 1998 Order was void. The
Court of Appeal declined to make such a reference. Its reasons were given in
a separate judgment [2016] NICA 55, dated as delivered on 22 December
2016, by which the court, #rstly, refused the defendants permission to
appeal in respect of the issues under the 1998 Order, held that there was no
jurisdiction to permit any appeal in respect of the issues under the 2006
Regulations and, secondly, concluded that the Attorney General for
Northern Ireland"s request for a reference under paragraph 33 came too late,
because !!the proceedings ended with the giving of judgment and have not
been reopened"" (para 10) and that, at the date at which he purported to
require a reference, there were !!no longer proceedings before it"" (para 11).
75 The Attorney General for Northern Ireland"s response to the Court
of Appeal"s rejection of his request under paragraph 33 has been to make
two references, dated respectively 31 January 2017 and 27 March 2017 to
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the Supreme Court under paragraph 34. There are no jurisdictional
objections to these references. The reference dated 31 January 2017 raises in
abstract form three substantive issues all directly inspired by the main
proceedings. The #rst such issue is whether there was, in the light of
section 24(1)(c), power to make regulation 5 of the 2006 Regulations, in so
far as that Regulation !!imposes civil liability for the refusal to express a
political opinion or to express a view on a matter of public policy contrary to
the religious belief of the person refusing to express the view"". The second is
whether, in the light of section 24(1)(a), there was power to make
regulation 5 in so far as it !!imposes civil liability for the refusal to express a
particular political opinion that is inconsistent with the religious belief of the
person refusing to express that opinion"". The third issue (touched on in
para 70 above) is whether article 28 of the 1998 Order is void, in the light of
section 17 of the Northern Ireland Constitution Act 1973, in so far as
article 28 !!imposes civil liability for the refusal to express a political opinion
or to express a view on a matter of public policy contrary to the religious
belief of the person refusing to express the view"". The second reference
dated 27 March 2017 raises the procedural question whether, in e›ect, the
Attorney General for Northern Ireland was, under paragraph 33, entitled to
require the Court of Appeal to make a reference to the Supreme Court on
28 October 2016.
76 I start with the second reference. The Court of Appeal in its judgment
dated 22 December 2016 noted correctly (para 9) that a court can always
recall and vary an order before it is perfected (in this case by drawing up,
sealing and #ling). But the Court of Appeal found support in Deighton v
Cockle [1912] 1 KB 206 for a conclusion that the proceedings were at an end
as from 24 October 2016. The issue in that case was whether, having
obtained leave on 28 May 1904 to sign summary judgment (under the old
Order XIV), the plainti› was by the actual signing of judgment, which it did
not undertake until 3 July 1905, taking a !!proceeding"", so as require a
month"s notice to !!proceed"" to be given in advance. The Court of Appeal
held that it was not. Vaughan Williams LJ concluded that the rule requiring a
month"s notice to proceed !!only applied to proceedings towards judgment""
or !!interlocutory proceedings"", and !!did not apply to proceedings after
judgment obtained"" or !!after an end of the litigation had been arrived at""
(pp 209 and 211). Buckley LJ took a similar view, while Kennedy LJ
considered that the rule referred to !!some proceeding while the matter is still
in controversy, or there is still some further step to be taken before judgment
is obtained"" (p 213).
77 The present context is di›erent. Paragraph 33 confers a power to
require a reference of !!any devolution issue which has arisen in proceedings""
which have not yet been concluded, while paragraph 34 confers a power to
refer !!any devolution issue which is not the subject of proceedings"". Appeals
are in principle against orders, not judgments. Following the handing down
of a judgment, there are frequently contentious issues about the form of
order appropriate to give it e›ect and about other matters such as costs. It is
natural to see the proceedings as being on foot, until such matters are
resolved, and a #nal order is issued. The references to the existence or
non-existence of relevant proceedings in paragraphs 33 and 34 are readily
' 2020 The Incorporated Council of Law Reporting for England and Wales

AB 1668

446

Lee v Ashers Baking Co Ltd (SC(NI))
(SC(NI))
Lord Mance

[2020] AC

capable of being understood in a sense whereby such proceedings exist until
their #nalisation by an order which can be made the subject of an appeal.
78 There is no incongruity in a conclusion that a reference can be
required in the light of a judgment handed down, but not yet conclusively
formalised. Indeed, there are strong reasons why that should be possible.
The need for a reference may only have become obvious as a result of the
way in which the judgment handed down has been expressed. The reference
will then still serve an important purpose in enabling the Court of Appeal to
revise and, if necessary, alter its judgment before it is #nally drawn up, sealed
and #led. A reference of similar nature is not unfamiliar in the context of the
procedure for references by national courts to the Court of Justice of the
European Union. The alternative, that the Court of Appeal cannot refer but
must formalise its judgment, leaves it open to the Attorney General for
Northern Ireland thereafter to make a reference under paragraph 34, such as
his #rst reference here$but to do so too late to a›ect the outcome of the
proceedings to which the reference in substance relates.
79 It is true that the court has no discretion to refuse to make a reference
under paragraph 33, if it applies in a situation such as the present. It could in
some cases be regrettable and waste costs, if the Attorney General for
Northern Ireland were to delay requesting a reference until after the handdown of a judgment. But the legislation should not be construed on the basis
that it will be abused or mishandled. The Attorney General for Northern
Ireland can be relied upon to act sensibly, and, if necessary, the court also
retains control over costs, which it can exercise whatever the outcome or
success of the Attorney General for Northern Ireland"s reference under
paragraph 33.
80 I therefore conclude that the Attorney General for Northern
Ireland"s request to the Court of Appeal to make a reference fell within the
terms of paragraph 33, and the Court of Appeal erred in refusing to give
e›ect to it.
81 That means that the Court of Appeal and the parties to the main
proceedings were deprived, by misconstruction of paragraph 33 and
consequent procedural error, of the bene#t of the answers on the substantive
issues which the Supreme Court would have given and of the inevitably
di›erent judgment which would have followed. So far as concerns article 28
of the 1998 Order, the #nding of violation in the courts below can, in the
light of my conclusions above, be resolved by an appeal.
82 So far as concerns regulation 5 of the 2006 Regulations, the
reference sought related to the power to make that regulation. However, as
is con#rmed by the form of the #rst reference actually made, the premise to
the reference would have been that regulation 5 !!imposes civil liability for
the refusal to express"" a political opinion or view contrary to or inconsistent
with !!the religious belief of the person refusing to express the view"". The
Supreme Court could not have answered the reference which the Attorney
General for Northern Ireland was requiring under paragraph 33, without
#rst considering this premise. In short, the Supreme Court would have had
to consider and address the question whether and to what, if any extent,
regulation 5 does impose civil liability for conduct such as the defendants" in
refusing to bake the cake.
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83 The Supreme Court would thus have arrived then at the conclusions
which it has now reached, namely that (contrary to the district judge"s ruling)
regulation 5 does not impose liability for such conduct. It would have been
bound to express that conclusion, and, on that basis, to decline to go further
into what would have been established to be the hypothetical constitutional
issues otherwise raised by the reference. In that light it would also have been
impossible for the Court of Appeal to maintain its judgment in the form
initially handed down. The Court of Appeal would have been bound to reach
the opposite conclusions on the issues of sexual discrimination under
regulation 5 of the 2006 Regulations, as well as discrimination under the
1998 Order, to those which it did in fact reach.
84 That leads to the question what, if any, recourse is open to the
defendants in circumstances where the Court of Appeal"s error in refusing to
give e›ect to the Attorney General for Northern Ireland"s request under
paragraph 33 can now be seen to have led the Court of Appeal to #nalise a
judgment and order re%ecting a result which is the opposite of what should
have followed. Does article 61(7) of the County Courts (Northern Ireland)
Order 1980, providing that !!the decision of the Court of Appeal on any case
stated under this article shall be #nal"", apply, in this context also, to preclude
any appeal? The answer in my opinion is that it does not.
85 I start by noting that the present situation does not fall within the
scope of the principle applied in Anisminic Ltd v Foreign Compensation
Commission [1969] 2 AC 147. In Anisminic the House was concerned with
errors made by an inferior tribunal, the Foreign Compensation Commission.
Anisminic Ltd was claiming compensation for property sequestered by the
Egyptian authorities in 1956. The commission had ruled against this claim
on the ground that an Egyptian company, to which it had sold the
sequestered property in 1957, was its !!successor in title"" for the purposes of
a provision requiring any claimant and any successor in title of such
claimant to be British. The Foreign Compensation Act 1950 (14 Geo 6, c 12)
provided that !!The determination by the commission of any application
made to them under this Act shall not be called in question in any court of
law"".
86 The House held that this provision did not preclude judicial review
of a determination involving a misconstruction by the commission of the
scope of its jurisdiction. Acting in bad faith, making a decision which a
tribunal had no power to make, failing to give e›ect to the requirements of
natural justice, taking into account something required to be left out of
account and refusing to take into account something required to be taken
into account were in this context all mentioned as matters outside the scope
of such a #nality provision: see p 171C—E per Lord Reid, pp 195B—C and
198F—G per Lord Pearce, p 210E—F per Lord Wilberforce and p 215A per Lord
Pearson (agreeing with Lord Reid, Lord Pearce and Lord Wilberforce). In
the later authority of In re Racal Communications Ltd [1981] AC 374, Lord
Diplock said (p 383):
!!The breakthrough made by Anisminic . . . was that, as respects
administrative tribunals and authorities, the old distinction between
errors of law that went to jurisdiction and errors of law that did not, was
for practical purposes abolished. Any error of law that could be shown to
have been made by them in the course of reaching their decision on
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matters of fact or of administrative policy would result in their having
asked themselves the wrong question with the result that the decision they
reached would be a nullity.""
87

A

There is however

!!no similar presumption that where a decision-making power is
conferred by statute upon a court of law, Parliament did not intend to
confer upon it power to decide questions of law as well as questions of
fact. Whether it did or not and, in the case of inferior courts, what limits
are imposed on the kinds of questions of law they are empowered to
decide, depends upon the construction of the statute unencumbered by
any such presumption. In the case of inferior courts where the decision of
the court is made #nal and conclusive by the statute, this may involve the
survival of those subtle distinctions formerly drawn between errors of law
which go to jurisdiction and errors of law which do not that did so much
to confuse English administrative law before Anisminic . . . but upon any
application for judicial review of a decision of an inferior court in a
matter which involves, as so many do, interrelated questions of law, fact
and degree the superior court conducting the review should not be astute
to hold that Parliament did not intend the inferior court to have
jurisdiction to decide for itself the meaning of ordinary words used in the
statute to de#ne the question which it has to decide.""
See In re Racal Communications Ltd, per Lord Diplock, at p 383.
88 The Court of Appeal in Northern Ireland is a superior court, but the
underlying question of construction remains, whether the legislature has by
article 61(7) of the 1980 Order, set out in para 63 above, excluded any right
of appeal in circumstances such as the present. Article 61(1) and (7), read
together, provide for the decision of the Court of Appeal on a case stated
relating to the correctness of !!the decision of a county court judge upon any
point of law"" to be #nal. They contemplate the #nality of the Court of
Appeal"s decision with regard to the correctness of the county court judge"s
decision on the point of law raised by the case stated. The #nality provision
in article 61(7) is therefore focused on the decision on the point of law, not
on the regularity of the proceedings leading to it. It would require much
clearer words$and they would, clearly, be unusual and surprising words$
to conclude that a focused provision like article 61(7) was intended to
exclude a challenge to the fairness or regularity of the process by which the
Court of Appeal had reached its decision on the point of law. Suppose the
Court of Appeal had refused to hear one side, or the situation was one where
some apparent bias a›ected one of its members. This sort of situation
cannot have been contemplated by or fall within article 61(7). Likewise,
I consider that a failure to admit the Attorney General for Northern Ireland"s
request for a reference and to await its disposition, before ruling on a case
stated, constitutes a procedural error, in respect of which an appeal must still
be possible, if signi#cant injustice would otherwise follow, notwithstanding
the #nality provision in article 61(7).
89 Does it matter that, in this case, the error identi#ed consisted in
failing to admit the Attorney General for Northern Ireland"s reference and to
await its determination, rather than in giving e›ect to any application made
by the defendants? The defendants had no right to require, or to insist that
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the Attorney General for Northern Ireland require, a reference. It can be
argued therefore that any error by the Court of Appeal, in failing to make a
reference and to await its outcome, is collateral to the litigation between
the defendants and Mr Lee and the commission, and cannot a›ord the
defendants any basis for complaint or appeal. In my view, that would be to
take an overly technical view of the issues. The defendants had expressly
adopted the Attorney General for Northern Ireland"s case and submissions
during the Court of Appeal proceedings. They and the Attorney General for
Northern Ireland were ad idem in arguing that, by one route or another, the
complaint made against the defendants was ill-founded. The defendants
would have appeared and advanced their supportive position on the
reference, had one been made under paragraph 33. They had, in relation to
their appeal against the decision of the county court judge on the point of
law stated, a direct interest in the content and outcome of the reference, and
in its proper handling.
90 In summary, what occurred was an error in the proper conduct of the
proceedings, which can now be seen to have precluded the Court of Appeal
from deciding the case on a correct basis and from reaching the right
outcome. Such an error takes the case outside any provision that !!the
decision of the Court of Appeal on any case stated under this article shall be
#nal"". An appeal is therefore competent to the Supreme Court against all
aspects of the Court of Appeal"s judgment, including its decision in respect of
sexual discrimination under the 2006 Regulations as well as its decision in
respect of political opinion or religious belief under the 1998 Order. The
defendants should be given permission to appeal accordingly in the light of
the undoubted importance of the substantive issues; and, in the light of my
conclusions on the substantive issues, the Supreme Court can and should
allow the appeal in respect of both the 2006 Regulations and the 1998
Order.
Appeal allowed.
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In the case of Ibragim Ibragimov and Others v. Russia,
The European Court of Human Rights (Third Section), sitting as a
Chamber composed of:
Helena Jäderblom, President,
Dmitry Dedov,
Pere Pastor Vilanova,
Alena Poláčková,
Georgios A. Serghides,
Jolien Schukking,
María Elósegui, judges,
and Stephen Phillips, Section Registrar,
Having deliberated in private on 10 July 2018,
Delivers the following judgment, which was adopted on that date:

PROCEDURE
1. The case originated in two applications (nos. 1413/08 and 28621/11)
against the Russian Federation lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(“the Convention”) by a Russian national and two Russian non-profit
organisations listed in the Appendix, on 3 December 2007 and 4 April 2011
respectively.
2. The applicants were represented by Mr S. Sychev, a lawyer practising
in Moscow. The Russian Government (“the Government”) were represented
by Mr G. Matyushkin, Representative of the Russian Federation to the
European Court of Human Rights, and then by his successor in that office,
Mr M. Galperin.
3. The applicants alleged, in particular, that a ban on publishing and
distributing Islamic books had violated their rights to freedom of religion
and freedom of expression.
4. On 18 March 2011 and 27 November 2013 the above complaints were
communicated to the Government and the remainder of application
no. 28621/11 was declared inadmissible pursuant to Rule 54 § 3 of the
Rules of Court.
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THE FACTS
I. THE CIRCUMSTANCES OF THE CASE
A. Application no. 1413/08 (Ibragim Ibragimov and Cultural
Educational Fund “Nuru Badi” v. Russia)
5. The first applicant is one of the founders and the chief executive
officer of the second applicant, a non-profit organisation.
6. The second applicant is the publisher of the Risale-I Nur Collection,
an exegesis on the Qur’an written by Muslim Turkish scholar Said Nursi in
the first half of the 20th century. The books from that collection were used
for religious and educational purposes in Russian mosques and medreses.
7. On 28 March 2005 the prosecutor of the Tatarstan Republic instituted
criminal proceedings against members of the religious movement Nurculuk
(Нуржулар) based on the writings of Said Nursi. They were charged with
incitement of hatred or discord, as well as abasement of human dignity, an
offence under Article 282 of the Criminal Code, for having distributed Said
Nursi’s books from the Risale-I Nur Collection.
8. On 24 April 2006 the prosecutor of the Tatarstan Republic applied to
the Koptevskiy District Court of Moscow, asking that the following books
from the Risale-I Nur Collection published by the second applicant be
declared extremist and banned (see sections 1 and 13 of the Suppression of
Extremism Act cited in paragraphs 41 and 42 below):
- “Faith and Man”, 2000 edition, translated by M.G. Tamimdarov;
- “The Foundations of Sincerity”, 2000 edition, translator not specified;
- “The Truths of an Eternal Soul”, 2000 edition, translated by
M. Sh. Abdullaev;
- “The Truths of Faith”, 2000 edition, translator not specified;
- “The Guide for Women”, 2000 edition, translated by
M. Sh. Abdullaev;
- “The Fruits of Faith”, 2000, translated by M. G. Tamimdarov;
- “Ramadan. Care. Thankfulness”, 2000 edition, translator not specified;
- “Munajat (Prayer). The Third Ray”, 2002 edition, translated by
M. G. Tamimdarov;
- “Thirty-three Windows”, 2004 edition, translated by M. Irsala;
- “The Foundations of Brotherhood”, 2004 edition, translated by
M. G. Tamimdarov;
- “The Path of Truth”, 2004 edition, translated by M. Sh. Abdullaev and
M. G. Tamimdarov;
- “The Staff of Moses”, year of publication not specified, translated by
T. N. Galimov and M. G. Tamimdarov;
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- “The Short Words”, year of publication not specified, translated by
M. G. Tamimdarov; and
- “Book for the Sick”, 2003 edition, translated by M. G. Tamimdarov.
9. The prosecutor enclosed expert opinions prepared in the framework of
the criminal cases against the members of Nurculuk by four psychologists
and a psychiatrist. The experts found that the above-mentioned texts
attempted to subconsciously influence the reader to form irrational values
and opinions. The reader was thus deprived of the ability to think critically
and independently and to choose his religion freely. The texts led the reader
to form a negative opinion about adherents of other faiths and thus
encouraged hatred and enmity towards them. They also advocated the idea
of people’s superiority or inferiority, depending on their religion. In
particular, the texts by Said Nursi incited the reader to look at non-believers
with disdain and aversion, and therefore promoted discord between
believers and non-believers. Muslims guilty of apostasy from Islam were
even denied the right to life. The experts concluded that Said Nursi’s texts
formed in the reader feelings of aversion, anger, hatred and enmity towards
non-believers.
10. The second applicant and the Council of Mufti of Russia were
invited to participate in the proceedings as third parties.
11. On 4 August 2006 the Council of Mufti of Russia submitted an
alternative expert opinion by a panel of experts consisting of a doctor of
theology and a doctor of religious philosophy. The experts found that in his
books, Said Nursi explained the foundations of the Islamic doctrine, and
provided a commentary on the Qur’an. His commentary was in conformity
with the classical version of Islam. The books did not contain any extremist
statements and did not call for violence or ethnic or religious enmity.
Although some texts indeed morally condemned sinners and non-believers,
blaming them for the immorality of modern society, such discourse was
characteristic of all religious texts. A perusal of the texts also revealed that
their author promoted the peaceful coexistence of religions and dialogue
between them. The experts criticised the conclusions made by the
prosecutor’s experts who, in their opinion, were incompetent in religious
matters and did not have even a basic knowledge of Islam. The reproaches
made by them against Said Nursi’s books could have been made against any
theological treatise, be it Muslim, Christian or Judaic, or any other religious
text.
12. In his letter of 4 August 2006 the Chief Mufti of Russia endorsed the
above-mentioned expert opinion. He said that the prosecutor’s experts had
interpreted faith in the righteousness of any religion and the preaching of
that faith as propaganda about people’s superiority or inferiority, depending
on their religion. The experts’ findings had therefore been based on
anti-religion concepts and could be applied to any religious text. Said
Nursi’s books did not contain any calls to do harm to non-believers or
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adherents to other religions, to infringe their rights or to otherwise violate
Russian laws.
13. Counsel for the second applicant submitted the following documents
to the Koptevskiy District Court:
- a letter from the president of the Central Spiritual Board of Muslims of
Russia, stating that Said Nursi’s texts could not be qualified as extremist or
fanatical. They did not contain any calls for violence, ethnic or religious
hatred or for overthrowing governments. Rather, they promoted Islamic
values of goodness, love and belief in God;
- a letter from the president of the Spiritual Board of Muslims of the
Tatarstan Republic affirming that Said Nursi was a respected commentator
of the Qur’an. He called for love towards all people irrespective of their
ethnic origin, race or religion and advocated clemency, compassion, peace,
brotherhood and mutual understanding. He encouraged interreligious
dialogue and opposed all radical actions and attitudes;
- a letter from the Ombudsman of the Russian Federation arguing
against declaring Said Nursi’s texts extremist literature as this would violate
the rights of Muslims to freedom of religion;
- a letter by Professor J. from the International Islamic University in
Malaysia, stating that Said Nursi’s texts called for reconciliation, peaceful
co-existence and cooperation between different religions and cultures, as
well as for justice, tolerance, freedom and love;
- a specialist opinion by the Department of Islamic Studies of the
Tatarstan Republic Institute of History, according to which the books by
Said Nursi called for self-development and moral perfection, and spoke
against violence. For that reason his books were an important tool in the
fight against religious extremism. Although he indeed stated that Islam was
superior to other religions and to atheism, such statements were inherent in
all religious texts;
- a letter from Mr M., a Catholic priest and the Secretary for
Interreligious Dialogue of the Society of Jesus, affirming that the texts
written by Said Nursi belonged to mainstream Islam and were rooted in the
centuries-old Islamic tradition. They did not contain any elements of
extremism. On the contrary, they were a moderating force in Islam,
proposing to Muslims a way of life that was tolerant and open to others.
They explicitly endorsed Muslim-Christian cooperation and unity, and
stimulated friendship and positive relations between Muslims and followers
of Christianity;
- a copy of the decision of 1984 of the prosecutor’s office of Istanbul not
to initiate criminal proceedings against the publisher of the Risale-I Nur
Collection in Turkey. The prosecutor’s office referred to an expert opinion
which did not find any indications of a criminal offence in Said Nursi’s
texts;
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- copies of expert opinions delivered in 1960 by a group of Turkish
experts at the request of several Turkish prosecutors. The experts had found
that the books by Said Nursi did not contain any harmful or unlawful
statements;
- a letter from the Council on Religious Matters of the Committee of
Ministers of the Turkish Republic, stating that Said Nursi’s books contained
directions on moral and religious issues inspired by the Qur’an and did not
touch on politics. Said Nursi had been a respected theologian who had
always distanced himself from political, ideological and extremist activities,
as well as from radical Islam. He had proclaimed that the truth was to be
found through dialogue and had spoken against hatred and all forms of
compulsion;
- a letter from the Ministry of Justice of the Arab Republic of Egypt and
the Mufti of Egypt, submitting that Said Nursi’s texts were beneficial to the
reader as they taught love of God and high moral values, and condemned
envy, hatred, anger and resentment;
- a letter from the director general of the Research Centre for Islamic
History, Art and Culture of the Organisation of Islamic Conference, stating
that Said Nursi’s texts promoted love of God, the importance of prayer and
high moral values. His books did not contain any insulting or hostile
statements against adherents of other religions or persons belonging to other
races;
- a letter from Dr T., a professor of the Institute of Middle Eastern and
Islamic Studies of the University of Durham, submitting that Said Nursi’s
books did not contain any statements aimed at stirring up religious hatred.
Said Nursi had been extremely careful throughout his life to foster a sense
of solidarity between followers of different religions and that was reflected
in his texts. Nor did his books contain statements promoting the idea of
exclusiveness, superiority or inferiority of people based on their religious
affiliation or ethnic origin or justifying extremist activities. Said Nursi was
one of the few modern Muslim scholars who unequivocally opposed the
ideas of extremism, political activism or offensive jihad. His texts provided
a welcome antidote to the militancy of the contemporary Islamic discourse
as they proscribed military jihad altogether, be it offensive or defensive, and
said that Islam was not to be defended by the sword but by the force of
reason, progress and civilisation.
14. On 9 November 2006 the Koptevskiy District Court ordered an
expert opinion and appointed a panel of experts consisting of a philologist, a
linguist psychologist, a social psychologist and a psychologist from the
Linguistics and Psychology Departments of the Russian Academy of
Science.
15. Counsel for the second applicant appealed, submitting that the
appointed experts were incompetent in religious matters. He asked the court
to appoint persons with expertise in religious issues. On 26 December 2006

AB 1679

6

IBRAGIM IBRAGIMOV AND OTHERS v. RUSSIA JUDGMENT

the Moscow City Court rejected the appeal and upheld the decision of
9 November 2006.
16. On 15 February 2007 the experts delivered their joint report, finding
that Said Nursi’s texts encouraged religious discord between believers and
non-believers, contained negative and humiliating statements about
non-believers and promoted the notion that believers had superiority over
non-believers. Accordingly, they made the following findings:
“1. The printed texts submitted for expert review contain statements aiming to
incite religious discord (between believers and non-believers, that is on grounds of
attitude to religion) and also statements substantiating and justifying the necessity of
disseminating the above statements and declarations.
2. The printed texts submitted for expert review contain verbal expressions giving
humiliating depictions, an unfavourable emotional assessment and a negative
evaluation of people on the basis of their attitude to religion.
3. The printed texts submitted for expert review contain propaganda about the
superiority or inferiority of citizens based on their attitude to religion (believers or
non-believers) and contain statements substantiating and justifying the necessity of
disseminating such ideas and world-views.
They do not advocate ideas concerning people’s superiority or inferiority based on
their ethnic origin.”

17. Counsel for the second applicant submitted to the Koptevskiy
District Court the following specialist opinions, criticising the report of
15 February 2007:
- a specialist opinion by Mr Mu., president of the Russian Islamic
University, who found that the court-appointed experts were not competent
in religious matters and that they had quoted and analysed Said Nursi’s
statements out of context. Although in his books Said Nursi indeed
criticised the Western way of life and condemned non-believers, he did not
promote hatred or enmity towards those who did not share his opinion.
Moreover, similar statements were present in all religious texts;
- a specialist opinion by Mr S., a doctor of law specialising in Muslim
law, who expressed similar criticisms of the report of 15 February 2007 and
found that Said Nursi’s texts did not contain any propaganda in favour of
discrimination, hatred or religious superiority. On the contrary, they were
permeated with ideas of brotherhood, friendship and goodness, while anger
and hatred were clearly condemned;
- a specialist opinion by Mr Me., a doctor of philosophy specialising in
religious matters, who came to the same conclusions. He found, in
particular, that Said Nursi’s texts were no different from other religious
texts in terms of assuming that their religion was superior to the others and
condemning non-believers.
18. Counsel for the second applicant again asked the court to appoint
experts in religious matters. On 9 April 2007 the Koptevskiy District Court
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rejected his request, finding that only experts in psychology, social
psychology and linguistics could analyse the meaning of the texts.
19. On 28 April 2007 the Koptevskiy District Court ordered an
additional expert opinion by the same experts.
20. On 15 May 2007 the experts delivered an additional expert report,
confirming their previous findings.
21. During a closed hearing before the Koptevskiy District Court, two of
the experts who had prepared the expert reports submitted by the prosecutor
confirmed their previous findings. They said that the texts had been
analysed from the perspective of social psychology. One of them, however,
added that the analysed texts did not contain any explicit calls for social,
racial, ethnic or religious discord.
22. Two of the court-appointed experts were also questioned and
confirmed their findings.
23. A co-president of the Council of Mufti of Russia stated that Said
Nursi was a world-renowned Muslim scholar whose texts formed an
integral part of the official teachings of Islam. They did not contain any
extremist statements. Any religious text would be found irrational and
extremist by an atheist. The ban on Said Nursi’s books would hinder the
religious life of Russian Muslims and unjustifiably restrict their freedom of
religion.
24. A specialist called by the applicants, a doctor of philosophy,
criticised the experts appointed by the prosecution for taking fragments of
text out of context and thereby distorting their meaning. Said Nursi’s texts
indeed proclaimed the superiority of Islam over other religions, but all
religions did that.
25. On 21 May 2007 the Koptevskiy District Court declared the books
written by Said Nursi extremist material. After summarising the applicable
domestic law, the submissions by the parties and the documents produced
by them in support of their positions, it referred to the expert opinions
commissioned by it. It held:
“It follows from [the court-appointed expert reports of 15 February and 15 May
2007] that Said Nursi’s books from the Risale-I Nur Collection [list of books] contain
statements aiming to incite religious discord (between believers and non-believers,
that is on grounds of attitude to religion) and also statements substantiating and
justifying the necessity of disseminating the above-mentioned statements and
declarations.
The books contain verbal expressions giving humiliating depictions, an
unfavourable emotional assessment and a negative evaluation of people on the basis
of their attitude to religion.
The books contain propaganda about the superiority or deficiency of citizens on the
basis of their attitude to religion (believers or non-believers). They also contain
statements substantiating and justifying the necessity of disseminating such ideas and
world-views.
The court does not have any reason to doubt these expert reports ...”

AB 1681

8

IBRAGIM IBRAGIMOV AND OTHERS v. RUSSIA JUDGMENT

The court then rejected the specialist opinions submitted by the
applicants, finding that only experts in psychology, social psychology and
linguistics were competent to establish the meaning of the contested texts. It
held that the specialists cited by the applicants did not have such expertise.
It also rejected the oral submissions by the co-president of the Council of
Mufti of Russia on the grounds that he was an interested party. It continued:
“In view of the above, the court concludes that the books from the Risale-I Nur
Collection by Said Nursi are extremist literature. Their content aims to incite religious
discord and advocate the idea of the superiority or inferiority of citizens, depending on
their religion. They also advocate and justify the necessity of such actions.”

26. On 18 September 2007 the Moscow City Court upheld the judgment
of 21 May 2007 on appeal, finding that it had been lawful, well-reasoned
and justified. It stressed that the subject matter of the case was the specific
editions of the books, rather than Said Nursi’s teaching as such.
B. Application no. 28621/11 (United Religious Board of Muslims of
the Krasnoyarsk Region v. Russia)
27. In May 2008, the applicant, a religious association, commissioned
the Klass publishing house to print the book “The Tenth Word: The
Resurrection and the Hereafter” («Десятое Слово о воскресении из
мертвых») from the Risale-I Nur Collection by Said Nursi.
28. The prosecutor of the Krasnoyarsk Region applied to the
Zhelezhnodorozhniy District Court of Krasnoyarsk for protection of the
interests of the Russian Federation, asking that the book be declared
extremist material and all printed copies be confiscated. He relied on
previous decisions by the Russian courts, which had declared other works
from the Risale-I Nur Collection extremist, and on a report of 24 December
2008 by specialists from the Astafyev Krasnoyarsk State Pedagogical
University.
29. The report of 24 December 2008 had been prepared by a panel of
“specialists” consisting of a philologist, a psychologist and a doctor of
philosophy in religious studies. They had made the following finding:
“The book ‘The Tenth Word: The Resurrection and the Hereafter’ by Said Nursi
submitted for expert review is ideological literature addressed to a wide audience. The
gist of the book is propaganda about the exceptional nature, superiority or deficiency
of persons on the basis of their attitude to religion.
The text under review aims to arouse feelings of aversion, anger, enmity and discord
against non-believers.
The book substantiates and justifies extremist activity.”

That finding was based, among other things, on the fact that the book
contained military metaphors which, according to the specialists, could
incline the reader to see the reality through the prism of the conditions of a
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military camp, a military ground and potential military actions. The
specialists also noted that the value of such a world-view was stressed by
positive epithets. The specialist report cited the following expressions:
“Listen, this state is a military ground; an exhibition of wonderful royal art;
The military camp becomes like a lavish colourful blossoming garden on the
Earth’s surface. The armies of the Eternal King are plentiful, consisting of angels,
jinn, people and ignorant animals and plants in a battle for the preservation of their
lives. Having received God’s order: ‘Prepare your weapons and equipment for the
defence!’, all thorny trees and plants on the Earth link up their little bayonets,
resembling a majestic military camp ready for battle ...
The One Wise and Almighty creates anew, from nothing, by a simple order ‘Be and
it comes true’, and places in perfect order, wisely and in balance all parts and minute
details of unit-like bodies of all animals and other living creatures who are like an
army; every century, every spring He creates on the Earth’s surface hundreds of
thousands of species and tribes of living creatures who are like an army. How can you
doubt that He can ... He says ‘He who will resurrect you on the Resurrection Day is
He for whom the entire universe is like an obedient soldier. It obeys with perfect
submissiveness the order ‘Be and it comes true’. It is as easy for Him to create spring
as it is to create a single flower’.”

30. The applicant organisation was invited to participate in the
proceedings as a third party. It submitted, in particular, that the opinion of
24 December 2008 had been made by specialists who had no knowledge of
Islam and who had therefore incorrectly interpreted the text.
31. The Zhelezhnodorozhniy District Court ordered an expert opinion
and appointed a panel of experts consisting of two psychologists and a
doctor of philosophy in religious studies from the Lomonosov Moscow
State University.
32. On 28 April 2010 the court-appointed experts delivered their joint
report, finding as follows:
“The book ‘The Tenth Word: The Resurrection and the Hereafter’ from the Risale-I
Nur Collection by Bediüzzaman Said Nursi, 2005 edition, is a popular exposition of
the Qur’an. Its aim is to acquaint the reader with Said Nursi’s point of view. The main
part of the text is devoted to lauding and glorifying God and his wisdom, as is
customary for any monotheistic religious tradition. Said Nursi’s ideology, or his
world-view, is quite traditional for Islam, as well as for any monotheistic religion. The
author’s objective is to ‘show that the truths of Islam are reasonable, solid and
interrelated’, which is a typical objective of any theologian ...
The verbal means used in the book do not go beyond value judgments used in any
religious literature ...
Under a normal perception of the text the book does not contain anything that could
have a possible incentive influence on the human consciousness, will,
socio-psychological characteristics or conduct. Possible aberrant perceptions of the
textual material by emotionally unstable or easily suggestible people cannot be
evaluated in the framework of the present review, as they would require an evaluation
of the readers rather than of the text itself ...
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The book does not contain any statements, appeals or declarations which could be
definitely interpreted as incitement of social, racial, ethnic or religious discord
associated with violence or as calls to violence ...
The book does not contain any ideas which could be definitely interpreted as
propaganda about the exceptional nature, superiority or deficiency of persons on the
basis of their attitude to religion or their social, racial, ethnic, religious or linguistic
affiliation ...
The book does not contain any statements which could be definitely interpreted as
statements aiming to humiliate persons on the basis of their sex, race, ethnic origin,
native language, origin, attitude to religion, affiliation to a social group or on any
other basis ...
From a scientific point of view, the book is not different from any other religious
text; it does not substantiate, justify or advocate the idea that people have an
exceptional nature, superiority or deficiency on the basis of their religious affiliation
or attitude to religion ...
Islam, like any other religion as well as atheism, is characterised by a
psychologically based belief in the superiority of its world-view over all other
world-views, which made it necessary to substantiate the choice of that world-view
...”

33. At the hearing the applicant organisation requested the District Court
to secure the attendance and in-court examination of the Moscow State
University experts to clarify several of their findings which could be
considered ambiguous. The District Court rejected that request, finding that
the applicant organisation had not made it at the preliminary hearing and
that it was not possible to clarify an expert report by questioning the
experts; it would have been necessary to order an additional expert report,
which the applicant organisation had not requested. The request to question
the experts had therefore been “formal, unjustified” and an attempt “to
prevent the court from examining the case and deciding on the matter”.
34. The District Court also rejected as irrelevant a request for the
examination of additional material about Said Nursi’s life and teachings. It
also refused to read the text of the book, noting that the book was
sufficiently quoted in the report by specialists from the Astafyev
Krasnoyarsk State Pedagogical University.
35. On 21 September 2010 the Zhelezhnodorozhniy District Court of
Krasnoyarsk granted the prosecutor’s application, declared the book “The
Tenth Word: The Resurrection and the Hereafter” by Said Nursi extremist
and ordered the destruction of the printed copies. After summarising the
applicable domestic law and the submissions by the parties, it held as
follows:
“According to the specialists’ report of 24 December 2008 by the Astafyev
Krasnoyarsk State Pedagogical University, [the specialists] read the book ‘The Tenth
Word: The Resurrection and the Hereafter’ from the Risale-I Nur Collection by
Bediüzzaman Said Nursi ...
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Having analysed the textual content of the book, its syntax structures, the genre
characteristics and the methods of structuring the text and expressions, the panel of
specialists came to an unanimous finding that, as a whole, the book ‘The Tenth Word:
The Resurrection and the Hereafter’ from the Risale-I Nur Collection by
Bediüzzaman Said Nursi is ideological, and at the same time religious, literature
inciting religious discord and containing propaganda about the exceptional nature,
superiority or deficiency of persons on the basis of their attitude to religion. In
particular, it incites discord between Muslims and non-believers, which term is
understood to include adherents of other religions as well as those who do not belong
to any religion. The gist of the book is a breach of religious equality consisting in
forming in the reader a negative and aggressive attitude towards non-believers and
adherents to other religions, which amounts to inciting hatred and discord against
them (see [specialist report of 24 December 2008]).
According to the specialists’ report mentioned above, the values inspired in the
reader by the text are the exceptional nature of the Islamic faith, which is presented to
the reader as the ultimate truth. People are divided into two groups: those who do not
follow the Islamic faith are described by the author as ‘the dissolute’, ‘the
philosophers’ and ‘the idle talkers’; and those who belong to that religion are
described by the author as ‘the faithful’ and ‘the just’. It follows that believers and
non-believers are rated differently on the basis of their adherence to the Islamic
religion: the unfaithful are rated negatively, while the faithful to Islam are rated
positively. The author uses in his text disparaging words and expressions to belittle
the European culture, which is understood, in the light of the religious contents of the
book, as religious confessions other than Islam. The author uses military metaphors in
the text, which inevitably inclines the reader to see the reality through the prism of the
conditions of a military camp, a military ground and potential military actions. The
value of such a world-view is stressed by positive epithets. Simultaneously, through
the use of verbal means and expressions, the author implicitly (that is covertly rather
than openly, by influencing the subconscious) forms in the reader’s mind the idea of
an enemy, the notion of a potential aggressor. Taken together, it creates in the reader’s
mind an idea that it is necessary to be ready for a fight. The structure of the book is
such that in the subsequent text the idea of the necessity to fight, of being ready for a
fight, is, on the one hand, attenuated as it is not expressed directly; on the other hand,
having been already stated earlier, it may be reinforced in the readers’ minds because
the text inspires the idea that non-believers commit a crime consisting in the very fact
of not believing and which, according to the text under review, does not merit
forgiveness. Thereby the author of the book attempts to influence the reader’s psyche
on a subconscious level and to influence the mechanisms of his faith, that is to form
on an irrational basis conscious values and attitudes. It may deprive the reader of the
capacity to think critically about changes happening in real life, may undermine his
ability to make independent decisions and thereby breach the right to freedom of
religion. According to the book, anyone who does not accept Islam, a non-believer, is
the most inferior person who is deprived of his rights, is a criminal not deserving
forgiveness. The book suggests to the reader corporate norms and a model of society
where all people follow the same rules; the actions of all members of such a society
are tightly regulated, they are encouraged to comply like obedient soldiers, military
officers or civil servants who must unquestioningly carry out orders and commands
(see [expert report of 24 December 2008]).
According to the specialists’ report mentioned above (see [specialists’ report of
24 December 2008]), the book ‘The Tenth Word: The Resurrection and the Hereafter’
from the Risale-I Nur Collection by Bediüzzaman Said Nursi is potentially addressed
to different people.
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On the one hand, the text is addressed to non-believers who do not have a developed
ability to think critically. If the reader does not have a certain ideology of life, the text
may influence him ideologically and form in his mind the ideas described above by
methods of emotional induction and on the least rational level.
On the other hand, the text is addressed to readers who have a religious world-view
other than Islam, as it calls on them to accept the only true God – Allah. The author
suggests to the reader that it is normal to change one’s world-view and that the author
desires it.
The text is also addressed to people who accept the Islamic religious worldview,
revere Allah and are ready to carry out his will and his commandments, which follows
from a reconstruction of such an addressee’s characteristics: readiness to fight for
‘eternal life’ and the constant service of Allah and his messengers in such forms as
may transpire from respective orders.
The text is also addressed to readers who ‘delay’ religious activity ... until an
undetermined future point, which may however come at the will of someone who has
the right to command and give orders.
The text uses the expression ‘little man’, which may be understood as ‘the most
common’ man who perceives himself as a ‘little man’. The author suggests that the
essence of such a person, if he is not a follower of Islam, is an ‘infinitely big crime’.
In addition, the reader is encouraged to take responsibility for his parents; to save
them he must accept the advocated Islamic religious creed. It means that any person
who identifies with his parents, who has the slightest feeling of existential guilt for
them, may be moved to adopt the view of the world suggested by the author.
To sum up, in the opinion of the panel of specialists, the psychological
characteristics of the potential addressees (readers) mentioned above are not essential
for understanding the text of the book because the text itself, by its specific structure
and its [psychological] methods of holding attention and suggestion, is capable, after a
long reading, to transmit the advocated religious ideology to any person who is in
search of ideological support for his life, who is inclined to reflection and is in the
process of self-development.”

36. The court considered the findings of the report by the Astafyev
Krasnoyarsk State Pedagogical University to be credible because they had
been made by specialists with professional expertise in the spheres of social
psychology, psycholinguistics, philosophy and religious studies who had
used scientific methods of analysis. The specialists had confirmed their
findings when questioned at the hearing.
37. By contrast, the court rejected the expert report of 28 April 2010 by
the Lomonosov Moscow State University, prepared at its own request, as
“not credible”. It held that the report of 28 April 2010 was insufficiently
reasoned and was based on assumptions. In particular, the experts had not
explained what they understood by “a normal perception” and “possible
aberrant perceptions by emotionally unstable or easily suggestible people”.
It was not clear what the experts meant when saying that “the book [did] not
contain any statements which could be definitely interpreted as incitement
of social, racial, ethnic or religious discord associated with violence or as
calls to violence”, that “the book [did] not contain any ideas which could be
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definitely interpreted as propaganda about the exceptional nature,
superiority or deficiency of persons on the basis of their attitude to religion
or their social, racial, ethnic, religious or linguistic affiliation”, or that “the
book [did] not contain any statements which could be definitely interpreted
as statements aiming to humiliate persons on the basis of their sex, race,
ethnic origin, native language, origin, attitude to religion, affiliation to a
social group or on any other basis”. The court considered that the experts’
wording gave reason to believe that such interpretations could not be
excluded, but that interpretations could in fact differ depending on the
reader’s individual perceptions. The experts had not cited the statements
which, in their opinion, could be subject to different interpretations and had
not explained why they had come to that conclusion. The court further
found that the comparison of the book with other monotheistic religious
texts had been misconceived because it had not asked for a comparative
study. If the book contained propaganda about the exceptional nature,
superiority or deficiency of persons on the basis of their attitude to religion
or their social, racial, ethnic, religious or linguistic affiliation, it was
irrelevant that other religious texts also contained such statements. Lastly,
the District Court noted the absence of a linguist or a philologist in the panel
of experts. In the court’s view, that omission undermined the
comprehensive nature of the study.
38. The District Court concluded that the book “The Tenth Word: The
Resurrection and the Hereafter” by Said Nursi was extremist literature
because it was aimed at inciting religious discord and contained propaganda
about the exceptional nature, superiority or deficiency of persons on the
basis of their attitude to religion. Its contents substantiated and justified the
necessity of carrying out such activity. It therefore had to be seized
wherever it was found and on whatever information medium it was
reproduced.
39. On 29 November 2010 the Krasnoyarsk Regional Court rejected an
appeal lodged by the applicant organisation, endorsing the reasoning of the
District Court in a summary fashion.
40. According to the Government, only the editor’s copy of the book
was seized. It proved impossible to seize the other copies as they had
already been distributed.
II. RELEVANT DOMESTIC LAW
A. Anti-extremism legislation
1. Suppression of Extremism Act
41. The Suppression of Extremism Act (Federal Law no. 114-FZ of
25 July 2002, as in force at the material time) defines “extremist activities”
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as, among others: (i) incitement of social, racial, ethnic or religious discord;
(ii) propaganda about the exceptional nature, superiority or deficiency of
people on the basis of their social, racial, ethnic, religious or linguistic
affiliation or their attitude to religion; (iii) violation of human and civil
rights and freedoms, and of lawful interests in connection with a person’s
social, racial, ethnic, religious or linguistic affiliation or attitude to religion;
and (iv) public appeals to commit the above-mentioned acts, or mass
dissemination of material known to be extremist, as well as the production
or storage of such material with the aim of mass dissemination. The Act
further defines “extremist material” as documents intended for publication,
or information disseminated via other media, calling for extremist activity to
be carried out or substantiating or justifying the necessity of carrying out
such activity (section 1).
42. It is prohibited on the territory of the Russian Federation to publish
or distribute printed, audio, audiovisual or other material corresponding to
at least one of the criteria mentioned in section 1 of the Act. Following an
application by the prosecutor, documentary material is to be declared
extremist by the federal court that has jurisdiction over the location of the
organisation that published the documentary material. The judicial decision
declaring documentary material extremist serves as the legal basis for
seizing any undistributed copies of the issue. An organisation which has
published extremist material twice within twelve months is deprived of the
right to publish. A copy of the judicial decision declaring documentary
material extremist which has entered into legal force is to be sent to the
federal State registration authority. A federal list of extremist material will
be published periodically in the media. A decision to include documentary
material in the federal list of extremist material may be appealed against in
court under the procedure established by Russian Federation legislation. It is
prohibited to distribute in the Russian Federation material which has been
included in the federal list of extremist material. Anyone guilty of
producing, disseminating or storing such material with the aim of
dissemination will be held liable under criminal or administrative law
(section 13 of the Suppression of Extremism Act).
43. On 23 November 2015 the Suppression of Extremism Act was
amended. A new section 3.1 provided that the Bible, the Qur’an, the Tanakh
and the Kangyur, as well as their contents and quotations from them, may
not be declared extremist material.
2. Case-law of the Constitutional Court
44. On 2 July 2013 the Constitutional Court, in its decision no. 1053-O,
dismissed as inadmissible a request for a review of the constitutionality of
sections 1 and 13 of the Suppression of Extremism Act – in particular, the
parts of section 1 concerning incitement of social, racial, ethnic or religious
discord and propaganda about the exceptional nature, superiority or
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deficiency of people on the basis of their social, racial, ethnic, religious or
linguistic affiliation or their attitude to religion – on the grounds of their
alleged vagueness and the consequent lack of foreseeability in their
application. The Constitutional Court held, in particular, that the
requirement of foreseeability did not prevent the use of value or common
terms the meaning of which was understandable directly from the legal
provision in question, from a combination of related legal provisions or
through interpretation by the courts. When applying section 1 of the
Suppression of Extremism Act, the courts had to take into account that the
requisite element of that form of extremism was explicit or implicit
disrespect for the constitutional prohibition of incitement of social, racial,
ethnic or religious discord and of propaganda about the exceptional nature,
superiority or deficiency of persons on the basis of their social, racial,
ethnic, religious or linguistic affiliation or their attitude to religion. To
establish whether there was such disrespect, the courts had to take into
account all the relevant circumstances of the case, such as the form and
content of the activity or information in question, its addressees, purposes,
social and political context and whether there was a real threat to public
order arising from, among others, calls to, or substantiation or justification
of, unlawful infringements of constitutionally protected values. The
Constitutional Court found that anti-extremism legislation did not permit
restrictions to be imposed on the right to freedom of conscience, religion
and speech on the sole ground that the activity or information did not
conform to common views, established traditions and beliefs, or moral and
religious preferences. Such restrictions would be contrary to the
constitutional requirements of necessity, proportionality and fairness. The
wording of section 1 of the Suppression of Extremism Act did not,
therefore, allow for its unforeseeable interpretation or arbitrary application.
45. The Constitutional Court further held that the seizure of extremist
material under section 13 of the Suppression of Extremism Act was not a
sanction for an offence but a measure of combatting extremism and
preventing extremist activities. Declaring a piece of material extremist
meant that it breached anti-extremism legislation and for that reason alone
presented a real danger to human rights and freedoms, to the foundations of
the constitutional regime and the safety and security of the Russian
Federation. Therefore, each judicial decision on the matter had to be
followed by the seizure of the material declared extremist in order to
exclude access to such material and thereby prevent the risk of their
negative influence on persons, including their owners. The owner of the
material was entitled to participate in the respective judicial proceedings.
The seizure of extremist material did not therefore contravene the
Constitution.
46. On 28 February 2017 the Constitutional Court, in its decision
no. 463-O, dismissed as inadmissible a request for a review of the
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constitutionality of section 3.1 of the Suppression of Extremism Act. It held,
in particular, that the courts’ findings on whether material, including
religious literature, was extremist should not be arbitrary. They had to be
based on a complete, thorough and objective assessment of all the
circumstances of the case and be confirmed by experts in philology,
linguistics, psychology and religious studies. The courts should not limit
their assessment to the literal contents of the text, but should also assess its
potential ability, in modern society and in combination with beliefs
widespread in society, to acquire characteristics that were inadmissible from
the standpoint of constitutionally protected values. The courts could, taking
into account the circumstances of the case, declare extremist only a part of
the documentary material in question and to prohibit the distribution of that
part only.
47. On 20 April 2017 the Constitutional Court, in its decision no. 906-O,
dismissed as inadmissible another request for a review of the
constitutionality of section 3.1 of the Suppression of Extremism Act. The
applicants in that case had complained about a prosecutor’s refusal, by
reference to section 3.1, to declare extremist a book calling for the murder
of Jehovah’s Witnesses on the grounds that that book was a commentary on
the Bible and contained quotations from it. The Constitutional Court held
that documentary material could not be declared extremist on the basis of a
subjective perception of that material by certain persons. It further held that
classic literary works which were part of the history and culture of a people,
had been widely distributed in some historical period, had been subject to
voluminous scientific research and widely quoted, and which had never
before been banned for calling on its followers to commit extremist
activities or for being a source of extremist ideology, could not be declared
extremist. The contested section 3.1 provided that religious texts, including
their contents and quotes from them, which constituted the source of the
major traditional world religions – Christianity, Islam, Judaism and
Buddhism – and which played a particularly important role in Russian
multiconfessional society, could not be declared extremist.
B. Civil proceedings
48. The Code of Civil Procedure of 2002 provides that evidence is
information – obtained in accordance with the procedure prescribed by law
– about facts which serve as a basis for the court to establish the
circumstances to which the parties refer in support of their claims and
submissions and other circumstances relevant for the correct examination of
the case. That information may be obtained from the submissions by the
parties or third persons, testimony of witnesses, documentary or material
evidence and expert reports (Article 55 § 1). Evidence is submitted by the
parties and other participants to the proceedings (Article 57 § 1).
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49. An expert report should be read out at the hearing. Questions may be
put to the expert in order to clarify or supplement the expert report. The
expert report is assessed by the court together with other evidence. It does
not have any predetermined value for the court. If the court does not agree
with the expert report, it must explain why it disagrees in the decision on the
merits or in the decision to order an additional expert report (Article 187).
50. If necessary, when examining documentary or material evidence,
playing audio or video recordings, ordering an expert report or questioning
witnesses, the court may consult a specialist to obtain opinions,
explanations or technical assistance (such as taking pictures, drawing plans
or diagrams, selecting samples for an expert opinion or evaluating property).
A specialist must reply to the court’s questions and give oral or written
opinions and explanations or provide technical assistance. The specialist’s
opinions are provided on the basis of his or her professional knowledge
without making any expert evaluations. The court and the parties may put
questions to the specialist (Article 188).
III. RELEVANT INTERNATIONAL MATERIAL
A. United Nations
1. International Covenant on Civil and Political Rights
51. The relevant provisions of the 1966 International Covenant on Civil
and Political Rights (ICCPR) provide:
Article 19
“1. Everyone shall have the right to hold opinions without interference.
2. Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.
3. The exercise of the rights provided for in paragraph 2 of this article carries with it
special duties and responsibilities. It may therefore be subject to certain restrictions,
but these shall only be such as are provided by law and are necessary:
(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public), or of
public health or morals.
Article 20
1. Any propaganda for war shall be prohibited by law.
2. Any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law.”
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2. Human Rights Council
52. The relevant parts of the Report of the Special Rapporteur on
freedom of religion or belief, Ms Asma Jahangir, and the Special
Rapporteur on contemporary forms of racism, racial discrimination,
xenophobia and related intolerance, Mr Doudou Diène, further to Human
Rights Council decision 1/107 on incitement to racial and religious hatred
and the promotion of tolerance, A/HRC/2/3, of 20 September 2006 (HRC
2006 Report), read:
“47. The Special Rapporteur notes that article 20 of the Covenant was drafted
against the historical background of the horrors committed by the Nazi regime during
the Second World War. The threshold of the acts that are referred to in article 20 is
relatively high because they have to constitute advocacy of national, racial or religious
hatred. Accordingly, the Special Rapporteur is of the opinion that expressions should
only be prohibited under article 20 if they constitute incitement to imminent acts of
violence or discrimination against a specific individual or group ...
50. Domestic and regional judicial bodies - where they exist - have often laboured
to strike the delicate balance between competing rights, which is particularly
demanding when beliefs and freedom of religion are involved. In situations where
there are two competing rights, regional bodies have often extended a margin of
appreciation to national authorities and in cases of religious sensitivities, they have
generally left a slightly wider margin of appreciation, although any decision to limit a
particular human right must comply with the criteria of proportionality. At the global
level, there is not sufficient common ground to provide for a margin of appreciation.
At the global level, any attempt to lower the threshold of article 20 of the Covenant
would not only shrink the frontiers of free expression, but also limit freedom of
religion or belief itself. Such an attempt could be counterproductive and may promote
an atmosphere of religious intolerance.”

53. The relevant parts of the Report of the Special Rapporteur on the
promotion and protection of the right to freedom of opinion and expression,
Mr Frank La Rue, submitted in accordance with Human Rights Council
resolution 16/4, A/67/357, of 7 September 2012, read:
“46. While some of the above concepts may overlap, the Special Rapporteur
considers the following elements to be essential when determining whether an
expression constitutes incitement to hatred: real and imminent danger of violence
resulting from the expression; intent of the speaker to incite discrimination, hostility
or violence; and careful consideration by the judiciary of the context in which hatred
was expressed, given that international law prohibits some forms of speech for their
consequences, and not for their content as such, because what is deeply offensive in
one community may not be so in another. Accordingly, any contextual assessment
must include consideration of various factors, including the existence of patterns of
tension between religious or racial communities, discrimination against the targeted
group, the tone and content of the speech, the person inciting hatred and the means of
disseminating the expression of hate. For example, a statement released by an
individual to a small and restricted group of Facebook users does not carry the same
weight as a statement published on a mainstream website. Similarly, artistic
expression should be considered with reference to its artistic value and context, given
that art may be used to provoke strong feelings without the intention of inciting
violence, discrimination or hostility.
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47. Moreover, while States are required to prohibit by law any advocacy of
national, racial or religious hatred that constitutes incitement to discrimination,
hostility or violence under article 20 (2) of the Covenant, there is no requirement to
criminalize such expression. The Special Rapporteur underscores that only serious
and extreme instances of incitement to hatred, which would cross the seven-part
threshold, should be criminalized.
48. In other cases, the Special Rapporteur is of the view that States should adopt
civil laws, with the application of diverse remedies, including procedural remedies
(for example, access to justice and ensuring effectiveness of domestic institutions) and
substantive remedies (for example, reparations that are adequate, prompt and
proportionate to the gravity of the expression, which may include restoring reputation,
preventing recurrence and providing financial compensation).
49. In addition, while some types of expression may raise concerns in terms of
tolerance, civility and respect for others, there are instances in which neither criminal
nor civil sanctions are justified. The Special Rapporteur wishes to reiterate that the
right to freedom of expression includes forms of expression that are offensive,
disturbing and shocking. Indeed, since not all types of inflammatory, hateful or
offensive speech amount to incitement, the two should not be conflated.
50. In any case, the Special Rapporteur reiterates that all hate speech laws should, at
the very least, conform to the following elements outlined in the 2001 joint statement
on racism and the media:
(a) No one should be penalized for statements that are true;
(b) No one should be penalized for the dissemination of hate speech unless it has
been shown that they did so with the intention of inciting discrimination, hostility or
violence;
(c) The right of journalists to decide how best to communicate information and
ideas to the public should be respected, in particular when they are reporting on
racism and intolerance;
(d) No one should be subject to prior censorship;
(e) Any imposition of sanctions by courts should be in strict conformity with the
principle of proportionality ...
53. The Special Rapporteur also reiterates his concern in relation to anti-blasphemy
laws, which are inherently vague and leave the entire concept open to abuse. He
wishes to underscore once again that international human rights law protects
individuals and not abstract concepts such as religion, belief systems or institutions, as
also affirmed by the Human Rights Committee (CCPR/C/GC/34, para. 48). Moreover,
the right to freedom of religion or belief, as enshrined in relevant international legal
standards, does not include the right to have a religion or belief that is free from
criticism or ridicule. Indeed, the right to freedom of expression includes the right to
scrutinize, debate openly, make statements that offend, shock and disturb, and
criticize belief systems, opinions and institutions, including religious ones, provided
that they do not advocate hatred that incites hostility, discrimination or violence. The
Special Rapporteur thus reiterates his call to all States to repeal anti-blasphemy laws
and to initiate legislative and other reforms that protect the rights of individuals in
accordance with international human rights standards ...”
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3. Human Rights Committee
54. The relevant parts of General Comment No. 34, Article 19:
Freedoms of Opinion and Expression, of 12 September 2011, read:
“48. Prohibitions of displays of lack of respect for a religion or other belief system,
including blasphemy laws, are incompatible with the Covenant, except in the specific
circumstances envisaged in article 20, paragraph 2, of the Covenant. Such prohibitions
must also comply with the strict requirements of article 19, paragraph 3, as well as
such articles as 2, 5, 17, 18 and 26. Thus, for instance, it would be impermissible for
any such laws to discriminate in favour of or against one or certain religions or belief
systems, or their adherents over another, or religious believers over non-believers. Nor
would it be permissible for such prohibitions to be used to prevent or punish criticism
of religious leaders or commentary on religious doctrine and tenets of faith ...”

B. Council of Europe
55. The Report of the European Commission for Democracy through
Law (the Venice Commission) on the Relationship between Freedom of
Expression and Freedom of Religion: the Issue of Regulation and
Prosecution of Blasphemy, Religious Insult and Incitement to Religious
Hatred (Venice, 17-18 October 2008), states:
“49. At any rate, the concepts of pluralism, tolerance and broadmindedness on
which any democratic society is based mean that the responsibility that is implied in
the right to freedom of expression does not, as such, mean that an individual is to be
protected from exposure to a religious view simply because it is not his or her own.
The purpose of any restriction on freedom of expression must be to protect individuals
holding specific beliefs or opinions, rather than to protect belief systems from
criticism. The right to freedom of expression implies that it should be allowed to
scrutinise, openly debate, and criticise, even harshly and unreasonably, belief systems,
opinions, and institutions, as long as this does not amount to advocating hatred against
an individual or groups ...
60. In this respect, it is worth recalling that it is often argued that there is an
essential a difference between racist insults and insults on the ground of belonging to
a given religion: while race is inherited and unchangeable, religion is not, and is
instead based on beliefs and values which the believer will tend to hold as the only
truth. This difference has prompted some to conclude that a wider scope of criticism is
acceptable in respect of a religion than in respect of a race. This argument
presupposes that while ideas of superiority of a race are unacceptable, ideas of
superiority of a religion are acceptable, as it is possible for the believer of the
“inferior” religion to refuse to follow some ideas and even to switch to the “superior”
religion.
61. In the Commission’s opinion, this argument is convincing only insofar as
genuine discussion is concerned but it should not be used to stretch unduly the
boundaries between genuine ‘philosophical’ discussion about religious ideas and
gratuitous religious insults against a believer of an “inferior” faith ...
64. The Commission does not consider it necessary or desirable to create an offence
of religious insult (that is, insult to religious feelings) simpliciter, without the element
of incitement to hatred as an essential component. ...
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68. It is true that the boundaries between insult to religious feelings (and even
blasphemy) and hate speech are easily blurred, so that the dividing line, in an insulting
speech, between the expression of ideas and the incitement to hatred is often difficult
to identify. This problem however should be solved through an appropriate
interpretation of the notion of incitement to hatred rather than through the sanctioning
of insult to religious feelings.
69. When it comes to statements, certain elements should be taken into
consideration in deciding if a given statement constitutes an insult or amounts to hate
speech: the context in which it is made; the public to which it is addressed; whether
the statement was made by a person in his or her official capacity, in particular if this
person carries out particular functions ...
70. As concerns the context, a factor which is relevant is whether the statement (or
work of art) was circulated in a restricted environment or widely accessible to the
general public, whether it was made in a closed place accessible with tickets or
exposed in a public area. The circumstance that it was, for example, disseminated
through the media bears particular importance, in the light of the potential impact of
the medium concerned. It is worth noting in this respect that ‘it is commonly
acknowledged that the audiovisual media have often a much more immediate and
powerful effect than the print media; the audiovisual media have means of conveying
through images meanings which the print media are not able to impart.’...
72. As concerns the content, the Venice Commission wishes to underline that in a
democratic society, religious groups must tolerate, as other groups must, critical
public statements and debate about their activities, teachings and beliefs, provided that
such criticism does not amount to incitement to hatred and does not constitute
incitement to disturb the public peace or to discriminate against adherents of a
particular religion.
73. Having said so, the Venice Commission does not support absolute liberalism.
While there is no doubt that in a democracy all ideas, even though shocking or
disturbing, should in principle be protected (with the exception, as explained above, of
those inciting hatred), it is equally true that not all ideas deserve to be circulated.
Since the exercise of freedom of expression carries duties and responsibilities, it is
legitimate to expect from every member of a democratic society to avoid as far as
possible expressions that express scorn or are gratuitously offensive to others and
infringe their rights ...
86. In the long term, every component of a democratic society should be able to
express in a peaceful manner his or her ideas, no matter how negative, on other faiths
or beliefs or dogmas. Constructive debates should take place as opposed to dialogues
of the deaf.”

56. The Opinion of the Venice Commission on the Federal Law on
Combating Extremist Activity, adopted by the Venice Commission at its
91st Plenary Session (Venice, 15-16 June 2012), states:
“... 7. The broad interpretation of the notion of ‘extremism’ by the enforcement
authorities, the increasing application of the Law in recent years and the pressure it
exerts on various circles within civil society, as well as alleged human rights
violations reported in this connection have raised concerns and drawn criticism both
in Russia and on the international level ...
14. According to Article 9 ECHR, any limitations to manifestations of the freedom
of thought, conscience and religion may only be motivated by the interests of public
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safety, by the protection of public order, health or morals, and by the rights and
freedoms of others. Article 18 ICCPR is very similar: the freedom of thought,
conscience and religion may be restricted if this is necessary to protect ‘public safety,
order, health, morals or the fundamental rights and freedoms of others’. It should be
noted that both instruments only address limitations regarding ‘the freedom to
manifest one’s religion or beliefs’ and not the substance or contents of such religion or
beliefs. According to Article 18.2 ICCPR, ‘no one shall be subject to coercion which
would impair his freedom to adopt a religion or belief of his choice’ ...
A. The definition of ‘extremism’
... 28. The only definition of ‘extremism’ contained in an international treaty
binding on the Russian Federation is to be found in the Shanghai Convention [on
Combating Terrorism, Separatism and Extremism of 15 June 2001, ratified by Russia
on 10 January 2003]. In Article 1.1.1.3) of the Extremism Law, ‘extremism’ is defined
as ‘an act aimed at seizing or keeping power through the use of violence or changing
violently the constitutional regime of a State, as well as a violent encroachment upon
public security, including organization, for the above purposes, of illegal armed
formations and participation in them, criminally prosecuted in conformity with the
national laws of the Parties’. The latter clause allows signatory states to prosecute
such ‘extremist’ actions according to their national laws.
a) ‘Extremist actions’
... 30. The Venice Commission notes that the definitions in Article 1 of the Law of
the ‘basic notions’ of ‘extremism’ (‘extremist activity/extremism’, ‘extremist
organisation’ and ‘extremist materials’) do not set down general characteristics of
extremism as a concept. Instead, the Law lists a very diverse array of actions that are
deemed to constitute ‘extremist activity’ or ‘extremism’. This should mean that,
according to the Law, only activities defined in Article 1.1 are to be considered
extremist activities or fall within the scope of extremism and that only organisations
defined in Article 1.2 and materials defined in Article 1.3 should be deemed extremist.
31. The Commission however has strong reservations about the inclusion of certain
activities under the list of ‘extremist’ activities. Indeed, while some of the definitions
in Article 1 refer to notions that are relatively well defined in other legislative acts of
the Russian Federation, a number of other definitions listed in Article 1 are too broad,
lack clarity and may open the way to different interpretations. In addition, while the
definition of ‘extremism’ provided by the Shanghai Convention, as well as the
definitions of ‘terrorism’ and ‘separatism’, all require violence as an essential
element, certain of the activities defined as ‘extremist’ in the Extremism Law seem
not to require an element of violence (see further comments below) ...
Article 1.1 point 3: ‘stirring up of social, racial, ethnic or religious discord’
35. Extremist activity under point 3 is defined in a less precise manner than in a
previous version of the Law (2002). In the 2002 Law the conduct, in order to fall
within the definition, had to be ‘associated with violence or calls to violence’.
However the current definition (‘stirring up of social, racial, ethnic or religious
discord’) does not require violence as the reference to it has been removed. According
to non-governmental reports, this has led in practice to severe antiextremism measures
under the Extremism Law and/or the Criminal Code. The Venice Commission recalls
that, as stated in its Report devoted to the relation between freedom of expression and
freedom of religion, hate speech and incitement may not benefit from the protection
afforded by Article 10 ECHR and justify criminal sanctions. The Commission notes
that such a conduct is criminalized under Article 282 of the Russian Criminal Code
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and that, under Article 282.2, the use of violence or the threat of its use in committing
this crime is an aggravating circumstance.
36. The Venice Commission is of the opinion that in order to qualify ‘stirring up of
social, racial, ethnic or religious discord’ as ‘extremist activity’, the definition should
expressly require the element of violence. This would maintain a more consistent
approach throughout the various definitions included in article 1.1, bring this
definition in line with the Criminal Code, the Guidelines provided by the Plenum of
the Supreme Court and more closely follow the general approach of the concept of
‘extremism’ in the Shanghai Convention.
Article 1.1 point 4: ‘propaganda of the exceptional nature, superiority or deficiency
of persons on the basis of their social, racial, ethnic, religious or linguistic affiliation
or attitude to religion’
37. At first sight, this provision reiterates the usual non-discriminatory clauses in
international treaties and national laws, which prohibit a difference in treatment of
persons on the basis of their inherent or inherited qualities, such as race, ethnic origin,
religion or language. Nevertheless, under the headings contained therein, all kinds of
propaganda activities including preaching such difference in treatment, whether or not
they are associated with violence or calls to violence, are deemed ‘extremism’.
38. In the view of the Venice Commission, to proclaim as extremist any religious
teaching or proselytising activity aimed at proving that a certain worldview is a
superior explanation of the universe, may affect the freedom of conscience or religion
of many persons and could easily be abused in an effort to suppress a certain church
thereby affecting not only the freedom of conscience or religion but also the freedom
of association. The ECtHR protects proselytism and the freedom of the members of
any religious community or church to ‘try to convince’ other people through
‘teachings’. The freedom of conscience and religion is of an intimate nature and is
therefore subject to fewer possible limitations in comparison to other human rights:
only manifestations of this freedom can be limited, but not the teachings themselves.
39. It therefore appears that under the extremist activity in point 4, not only
religious extremism involving violence but also the protected expressions of freedom
of conscience and religion may lead to the application of preventive and corrective
measures. This seems to be confirmed by worrying reports of extensive scrutiny
measures of religious literature having led, in recent years, to the qualification of
numerous religious texts as ‘extremist material’ (see below point (b)).
40. In the Commission’s view, the authorities should review the definition under
article 1.1 point 4 so as to ensure/provide additional guarantees that peaceful conduct
aiming to convince other people to adhere to a specific religion or conception of life,
as well as related teachings, in the absence of any direct intent or purpose of inciting
enmity or strife19, are not seen as extremist activities and therefore not unduly
included in the scope of anti-extremism measures.
Article 1.1 point 5: ‘violation of human and civil rights and freedoms and lawful
interests in connection with a person’s social, racial, ethnic, religious or linguistic
affiliation or attitude to religion’
41. Extremist activity under point 5 brings together a collection of criteria, the
combination of which may or may not be required before establishing that the Law
applies to them. Clarification is required of what is intended here. If violating rights
and freedoms ‘in connection with a personal’s social, racial, ethnic, religious or
linguistic affiliation or attitude to religion’, in the absence of any violent element is an
extremist activity, it is clearly a too broad category.
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Article 1.1 point 10: ‘public calls inciting the carrying out of the aforementioned
actions or mass dissemination of knowingly extremist material, and likewise the
production or storage thereof with the aim of mass dissemination’
42. Similarly, under point 10 incitement to extremist activity is in itself an extremist
activity. This provision is problematic to the extent that certain of the activities listed,
as pointed out above, should not fall into the category of extremist activities at all ...
b) ’Extremist materials’
... 47. This provision defines extremist materials not only as documents which have
been published but also as documents intended for publication or information, which
call for extremist activity (to be understood, most probably, by reference to the
definition of such an activity in Article 1.1) or which justify such activity ...
49. Considering the broad and rather imprecise definition of ‘extremist documents’
(Article 1.3), the Venice Commission is concerned about the absence of any criteria
and any indication in the Law on how documents may be classified as extremist and
believes that this has the potential to open the way to arbitrariness and abuse. The
Commission is aware from official sources, that the court decision is systematically
based on prior expert review of the material under consideration and may be appealed
against in court. It nonetheless considers that, in the absence of clear criteria in the
Law, too wide a margin of appreciation and subjectivity is left both in terms of the
assessment of the material and in relation to the corresponding judicial procedure.
According to non-governmental sources, the Federal List of Extremist Materials has
in recent years led to the adoption, in the Russian Federation, of disproportionate
anti-extremist measures. Information on how this list is composed and amended
would be necessary for the Commission to comment fully ...
63. ... The Venice Commission received information in relation to specific cases
where a particularly broad interpretation of the notion of ‘extremism’ has been taken
and of reportedly disproportionate measures taken under the Extremism Law, such as
... adding to the Federal List of Extremist Materials literature of religious communities
known to be peaceful ...
... Conclusions
73. The Venice Commission is aware of the challenges faced by the Russian
authorities in their legitimate efforts to counter extremism and related threats. It
recalls that, in its recent recommendation devoted to the fight against extremism, the
Parliamentary Assembly of the Council of Europe expressed its concern over the
challenge of fighting extremism and its most recent forms and encouraged the
member States of the Council of Europe to take resolute action in this field, ‘while
ensuring the strictest respect for human rights and the rule of law’.
74. However, the manner in which this aim is pursued in the Extremism Law is
problematic. In the Commission’s view, the Extremism Law, on account of its broad
and imprecise wording, particularly insofar as the ‘basic notions’ defined by the Law such as the definition of ‘extremism’, ‘extremist actions’, ‘extremist organisations’ or
‘extremist materials’ – are concerned, gives too wide discretion in its interpretation
and application, thus leading to arbitrariness.
75. In the view of the Venice Commission, the activities defined by the Law as
extremist and enabling the authorities to issue preventive and corrective measures do
not all contain an element of violence and are not all defined with sufficient precision
to allow an individual to regulate his or her conduct or the activities of an organisation
so as to avoid the application of such measures. Where definitions are lacking the

AB 1698

IBRAGIM IBRAGIMOV AND OTHERS v. RUSSIA JUDGMENT

25

necessary precision, a law such as the Extremism Law dealing with very sensitive
rights and carrying potential dangers to individuals and NGOs can be interpreted in
harmful ways ...
77. The Venice Commission recalls that it is of crucial importance that, in a law
such as the Extremism Law, which has the capacity of imposing severe restrictions on
fundamental freedoms, a consistent and proportionate approach that avoids all
arbitrariness be taken. As such, the Extremism Law has the capacity of imposing
disproportionate restrictions of fundamental rights and freedoms as enshrined in the
European Convention on Human Rights (in particular Articles 6, 9, 10 and 11) and
infringe the principles of legality, necessity and proportionality. In the light of the
above comments, the Venice Commission recommends that this fundamental
shortcoming be addressed in relation to each of the definitions and instruments
provided by the Law in order to bring them in line with the European Convention on
Human Rights ...”

C. Other international material
1. Joint Declaration on Defamation of Religions, and Anti-Terrorism
and Anti-Extremism Legislation
57. On 9 December 2008 the United Nations Special Rapporteur on
Freedom of Opinion and Expression, the Organization for Security and
Co-operation in Europe (OSCE) Representative on Freedom of the Media,
the Organization of American States (OAS) Special Rapporteur on Freedom
of Expression and the African Commission on Human and Peoples’ Rights
(ACHPR) Special Rapporteur on Freedom of Expression and Access to
Information adopted a joint declaration, which reads, in so far as relevant:
Defamation of Religions
“The concept of ‘defamation of religions’ does not accord with international
standards regarding defamation, which refer to the protection of reputation of
individuals, while religions, like all beliefs, cannot be said to have a reputation of their
own.
Restrictions on freedom of expression should be limited in scope to the protection of
overriding individual rights and social interests, and should never be used to protect
particular institutions, or abstract notions, concepts or beliefs, including religious
ones.
Restrictions on freedom of expression to prevent intolerance should be limited in
scope to advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence.
International organisations, including the United Nations General Assembly and
Human Rights Council, should desist from the further adoption of statements
supporting the idea of ‘defamation of religions’.”

2. The Camden Principles
58. The non-governmental organisation ARTICLE 19: Global Campaign
for Free Expression (“ARTICLE 19”) prepared the Camden Principles on
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Freedom of Expression and Equality on the basis of discussions involving a
group of high-level UN and other officials, civil society and academic
experts in international human rights law on freedom of expression and
equality issues at meetings held in London on 11 December 2008 and
23-24 February 2009 (“the Camden Principles”). They read as follows in so
far as relevant:
Principle 12: Incitement to hatred
“12.1. All States should adopt legislation prohibiting any advocacy of national,
racial or religious hatred that constitutes incitement to discrimination, hostility or
violence (hate speech). National legal systems should make it clear, either explicitly
or through authoritative interpretation, that:
i. The terms ‘hatred’ and ‘hostility’ refer to intense and irrational emotions of
opprobrium, enmity and detestation towards the target group.
ii. The term ‘advocacy’ is to be understood as requiring an intention to promote
hatred publicly towards the target group.
iii. The term ‘incitement’ refers to statements about national, racial or religious
groups which create an imminent risk of discrimination, hostility or violence against
persons belonging to those groups.
iv. The promotion, by different communities, of a positive sense of group identity
does not constitute hate speech.
...
12.3. States should not prohibit criticism directed at, or debate about, particular
ideas, beliefs or ideologies, or religions or religious institutions, unless such
expression constitutes hate speech as defined by Principle 12.1.
...
12.5. States should review their legal framework to ensure that any hate speech
regulations conform to the above.”

THE LAW
I. JOINDER OF THE APPLICATIONS
59. In accordance with Rule 42 § 1 of the Rules of Court, the Court
decides to join the applications, given their factual and legal similarities.
II. ALLEGED VIOLATION OF ARTICLES 9 AND 10 OF THE
CONVENTION
60. The applicants complained that the Russian courts had violated their
rights to freedom of religion and freedom of expression, as provided for in
Articles 9 and 10 of the Convention, by declaring that Islamic books by
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Said Nursi, which they had published and used for religious and educational
purposes, were “extremist”. Articles 9 and 10 of the Convention read:
Article 9
“1. Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic society in the
interests of public safety, for the protection of public order, health or morals, or for the
protection of the rights and freedoms of others.”
Article 10
“1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This Article shall not
prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.
2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or
rights of others, for preventing the disclosure of information received in confidence,
or for maintaining the authority and impartiality of the judiciary.”

A. Admissibility
61. The Government submitted, in respect of application no. 28621/11,
that statements directed against the Convention’s underlying values had
been removed from the protection of Article 10 by Article 17. They argued
that the application should therefore be rejected under Article 17 of the
Convention, which reads:
“Nothing in [the] Convention may be interpreted as implying for any state, group or
person any right to engage in any activity or perform any act aimed at the destruction
of any of the rights and freedoms set forth herein or at their limitation to a greater
extent than is provided for in the Convention.”

62. The Court reiterates that, as recently confirmed by the Court,
Article 17 is only applicable on an exceptional basis and in extreme cases.
Its effect is to negate the exercise of the Convention right that the applicant
seeks to vindicate in the proceedings before the Court. In cases concerning
Article 10 of the Convention, it should only be resorted to if it is
immediately clear that the impugned statements sought to deflect this
Article from its real purpose by employing the right to freedom of
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expression for ends clearly contrary to the values of the Convention (see
Perinçek v. Switzerland [GC], no. 27510/08, § 114, ECHR 2015 (extracts)).
63. Since the decisive point under Article 17 – whether the text in
question sought to stir up hatred, violence or intolerance, and whether by
publishing it the applicant attempted to rely on the Convention to engage in
an activity or perform acts aimed at the destruction of the rights and
freedoms laid down in it – overlaps with the question whether the
interference with the applicant’s rights to freedom of expression and
freedom of religion was “necessary in a democratic society”, the Court finds
that the question whether Article 17 is to be applied must be joined to the
merits of the applicant’s complaints under Articles 9 and 10 of the
Convention (see Perinçek, cited above, § 115).
64. The Court notes this complaint is not manifestly ill-founded within
the meaning of Article 35 § 3 (a) of the Convention. It further notes that it is
not inadmissible on any other grounds. It must therefore be declared
admissible.
B. Merits
1. Submissions by the parties
(a) The Government

65. The Government submitted that in both cases the domestic decisions
declaring Said Nursi’s books extremist and banning their publication and
distribution had been lawful – they had been based on the Suppression of
Extremism Act. The domestic law was foreseeable in its application as the
Suppression of Extremism Act gave clear definitions of “extremist activity”
and “extremist material”. In particular, it explicitly mentioned incitement of
religious discord and propaganda about superiority on the basis of attitude
to religion as extremist activities.
66. The Government further submitted that the author of the books, Said
Nursi, had been a preacher and commentator of Islam who had created an
international religious movement, Nurculuk (Нуржулар). That movement
had been declared an extremist organisation and banned by the Supreme
Court of the Russian Federation on 10 April 2008. The domestic courts had
then found that Said Nursi’s books incited religious discord and proclaimed
religious superiority. It was not for the Court to question that finding, as it
had been reached after a thorough examination of each case through a fair
decision-making process.
67. As regards application no. 1413/08, the domestic courts had included
in the case file and studied the opinions of authorities on religious matters
submitted by the applicants, but had found them unconvincing because the
court-appointed experts had established that the books in question contained
extremist statements. As regards application no. 28621/11, the judgments of
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the domestic courts had also been based on expert reports. The courts had
examined the report by specialists from the Astafyev Krasnoyarsk State
Pedagogical University and the expert report by the Lomonosov Moscow
State University and had found the former more complete and better
reasoned; the judge had given extensive reasons for the decision to discard
the latter. The Government argued that the report by specialists from the
Astafyev Krasnoyarsk State Pedagogical University had been submitted by
the prosecutor, who had been a party to the proceedings in accordance with
the procedure prescribed by law, and had therefore been admissible as
evidence. According to the Government, that report had had no
pre-determined value for the judge and had not been the sole evidence in her
possession. After examining all the evidence in the case file, the judge had
concluded that the book was extremist.
68. The Government submitted that in democratic societies, in which
several religions coexisted within one and the same population, it was
necessary to place restrictions on the freedom to manifest one’s religion or
belief in order to reconcile the interests of the various groups and ensure
that everyone’s beliefs were respected. Rules in this sphere could vary from
one country to another in accordance with national traditions and the
requirements imposed by the need to protect the rights and freedoms of
others and to maintain public order. Accordingly, the choice of the extent
and form such regulations took had to be left up to a point to the State
concerned, as it depended on the specific domestic context. They referred in
this context to Leyla Şahin v. Turkey ([GC], no. 44774/98, §§ 106-09,
ECHR 2005-XI). The Government interpreted the cases of Cha’are Shalom
Ve Tsedek v. France ([GC], no. 27417/95, § 84, ECHR 2000-VII) and
Wingrove v. the United Kingdom (25 November 1996, § 58, Reports of
Judgments and Decisions 1996-V) to mean that where questions concerning
the relationship between State and religions were at stake, on which opinion
in a democratic society might differ widely, the role of the national
decision-making body had to be given special importance. Given that Said
Nursi’s books incited religious discord and proclaimed religious superiority
and could therefore provoke serious religious clashes with unpredictable
negative consequences, the ban on their publication and dissemination had
pursued the aims of protecting territorial integrity and public safety in
Russia, public order and the rights of others. Moreover, it had been
necessary in a democratic society, taking into account the tense ethnic
situation in the country and the possible negative impact of those books on
non-religious citizens.
69. The Government also referred to the Court’s judgment in the case of
Kutlular v. Turkey (no. 73715/01, 29 April 2008) which they interpreted as
holding that a brochure distributed by one of the followers of Said Nursi and
quoting some passages from his books encouraged superstition, intolerance
and obscurantism and was moreover offensive to non-believers and to the
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authorities. They also argued that the present case was similar to the cases
of Sürek v. Turkey (no. 3) ([GC], no. 24735/94, 8 July 1999) and Medya FM
Reha Radyo ve İletişim Hizmetleri A.Ş v. Turkey ((dec.), no. 32842/02,
14 November 2006), where the Court had found that the statements
published by the applicants amounted to an incitement to violence.
70. Lastly, the Government submitted that the applicants were trying to
present the case, which concerned the content of specific books, as a case of
religious persecution of the followers of Islam in Russia. They asserted that
the applicants’ allegations were false.
(b) The applicants

71. The applicants submitted that by banning the books by Said Nursi,
the Russian authorities had declared unlawful religious literature explaining
the Islamic doctrine and had therefore interfered with the applicants’ rights
to freedom of religion and freedom of expression. In particular, “The Tenth
Word: The Resurrection and the Hereafter” was a commentary on the
Qur’an, recognised as such by the Council of Mufti of Russia. It dealt with
the topics of resurrection, the judgment day and the afterlife. The applicant
organisation in application no. 28621/11 had planned to use it for religious
and educational purposes. By declaring it extremist, the domestic authorities
had prohibited its use and distribution.
72. All of the applicants argued, firstly, that the provisions of the
Suppression of Extremism Act, which had served as the legal basis for the
banning of Said Nursi’s books, were vague and therefore unforeseeable in
their application. The Act did not contain a legal definition of key elements
of the term “extremist activity”. In particular, it did not explain what was
meant by “discord” or “propaganda about the exceptional nature, superiority
or deficiency” (they relied in that connection on the Opinion by the Venice
Commission, see paragraph 56 above). Those terms could have different
meanings and the absence of a clear definition in law or in judicial practice
could lead to arbitrary interpretations and abuse. In the present case, the
texts had been interpreted by linguists and psychologists from the
standpoints of those academic disciplines, rather than on the basis of any
legal interpretation established by law or judicial practice. Those expert or
specialist opinions were the sole basis for the ensuing judicial decisions.
73. The applicants further submitted that the passages in the books
affirming the pre-eminence of Islamic spiritual concepts did not amount to
propaganda about the superiority of people on the basis of their attitude to
religion. All religions, including Christianity, Judaism and Islam,
proclaimed the pre-eminence of their religious teachings and beliefs in their
religious texts. In the applicants’ opinion, Said Nursi’s books did not
contain any expressions inciting religious discord, either explicitly or
implicitly. The Government had not produced any proof that Said Nursi’s
books had ever provoked “serious religious clashes with unpredictable
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negative consequences” (see paragraph 68 above) or ever caused any other
threat to public order. Their statement that there was such a risk was purely
hypothetical and was not based on any facts. They had not therefore
justified the “necessity in a democratic society” of banning the books.
74. The applicants in application no. 1413/08 submitted that the
court-appointed experts had no expertise in religious matters and, in
particular, had no knowledge of Islam. They had therefore made a purely
secular assessment of the texts, without taking into account their religious
purpose and the particularities of religious texts. The recognised authorities
on Islam, such as a co-president of the Council of Mufti of Russia, had told
the courts that Said Nursi was a world-renowned Muslim scholar whose
texts formed an integral part of the official teachings of Islam and did not
contain any extremist statements. He had also said that the ban on Said
Nursi’s books would hinder the religious life of Russian Muslims and
unjustifiably restrict their freedom of religion.
75. The applicants in application no. 1413/08 also argued that the
court-appointed experts had not explained how they had reached the finding
that the texts at issue incited religious discord. They had not cited a single
passage from the Risale-I Nur Collection calling for any actions against
non-believers or advocating restriction of rights on the basis of religious
affiliation or attitude to religion.
76. In its turn, the applicant organisation in application no. 28621/11
submitted that the domestic courts’ judgments had been based exclusively
on the report by specialists from the Astafyev Krasnoyarsk State
Pedagogical University. It argued that under domestic law, a specialists’
report could not serve as evidence in civil proceedings; only expert reports
could do so. Specialists could only give oral or written opinions to the judge
in the sphere of their competence (see paragraphs 48 and 50 above). The
specialists in the case at hand had not explained how they had reached the
finding that the text at issue incited religious discord. They had not cited a
single passage from the book that incited hatred or called for violence or
indeed for any actions against non-believers or any other persons. The
report had not mentioned the use of any scientific methodology (such as
focus-group tests or others) to assess the book’s impact on readers’ minds. It
had therefore been no more than a personal interpretation by secular
scholars of a highly metaphorical religious text.
77. The applicant organisation also argued that the extracts cited by the
specialists had been analysed out of context. For example, the military
metaphors used in the book could be explained by the fact that the book had
been written as an answer to a colonel. When read in context, it was clear
that military terminology had been used purely metaphorically.
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2. The Court’s assessment
78. At the outset, the Court notes that in relation to the same facts the
applicants rely on two separate Convention provisions: Article 9 and
Article 10 of the Convention. Given that the present case concerns a ban on
the distribution of books published or commissioned for publication by the
applicants, the Court considers that their complaints fall be examined under
Article 10 (see Kutlular, cited above, § 35). That being said, the Court notes
that the issues of freedom of expression and freedom of religion are closely
linked in the present case. Indeed, the books at issue are a commentary on
the Qur’an and the applicants intended to use them for religious purposes,
including for religious education. The case must therefore be considered in
the light of the Court’s case-law on freedom of religion. The Court will
therefore examine the present case under Article 10, interpreted where
appropriate in the light of Article 9.
(a) Existence of an interference

79. The Court notes that there is no dispute between the parties that
declaring Said Nursi’s books published or commissioned for publication by
the applicants as “extremist” and banning them from publication and
distribution amounted to “interference by a public authority” with the
applicants’ right to freedom of expression, interpreted in the light of their
right to freedom of religion to take account of the religious nature of the
books and the applicants’ intention to use of them for religious purposes.
The Court reiterates that such interference will infringe the Convention
unless it satisfies the requirements of paragraph 2 of Article 10. It must
therefore be determined whether it was “prescribed by law”, pursued one or
more of the legitimate aims set out in that paragraph and was “necessary in
a democratic society” to achieve those aims.
(b) “Prescribed by law”

80. It was not in dispute that the interference had a basis in national law
– sections 1 and 13 of the Suppression of Extremism Act – and that the
relevant provisions were accessible. Rather, the applicants called into doubt
the foreseeability of those provisions, arguing that they were not formulated
with sufficient precision.
81. The Court reiterates that the expression “prescribed by law” in the
second paragraph of Article 10 not only requires that the impugned measure
should have a legal basis in domestic law, but also refers to the quality of
the law in question, which should be accessible to the person concerned and
foreseeable as to its effects (see, among other authorities, VgT Verein gegen
Tierfabriken v. Switzerland, no. 24699/94, § 52, ECHR 2001-VI; Gawęda
v. Poland, no. 26229/95, § 39, ECHR 2002-II; Maestri v. Italy [GC],
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no. 39748/98, § 30, ECHR 2004-I; and Delfi AS v. Estonia [GC],
no. 64569/09, § 120, ECHR 2015).
82. One of the requirements flowing from the expression “prescribed by
law” is foreseeability. Thus, a norm cannot be regarded as a “law” within
the meaning of Article 10 § 2 unless it is formulated with sufficient
precision to enable people to regulate their conduct; they must be able – if
need be with appropriate advice – to foresee, to a degree that is reasonable
in the circumstances, the consequences which a given action may entail.
Those consequences need not be foreseeable with absolute certainty. Whilst
certainty is desirable, it may bring in its train excessive rigidity, and the law
must be able to keep pace with changing circumstances. Accordingly, many
laws are inevitably couched in terms which, to a greater or lesser extent, are
vague, and whose interpretation and application are questions of practice
(see, for example, Lindon, Otchakovsky-Laurens and July v. France [GC],
nos. 21279/02 and 36448/02, § 41, ECHR 2007-IV; Centro Europa 7 S.r.l.
and Di Stefano v. Italy [GC], no. 38433/09, § 141, ECHR 2012; and Delfi
AS, cited above, § 121).
83. The level of precision required of domestic legislation – which
cannot provide for every eventuality – depends to a considerable degree on
the content of the law in question, the field it is designed to cover and the
number and status of those to whom it is addressed (see Centro Europa 7
S.r.l. and Di Stefano, cited above, § 142, and Delfi AS, cited above, § 122).
84. In the present case the applicants argued that the applicable domestic
legislation was vague to the point of making the legal rule in question
unforeseeable in its application. In particular, the domestic law did not
contain a legal definition of the key elements of “extremist activity”, such as
“discord” or “propaganda about the exceptional nature, superiority or
deficiency”, creating a risk of arbitrary interpretation and abuse. The
Government argued that the Suppression of Extremism Act contained a
clear definition of the terms “extremist activity” and “extremist material”.
85. The Court notes that the Venice Commission, in its Opinion of
15-16 June 2012 (see paragraph 56 above), considered the definition of
“extremist activity” to be too broad, lacking clarity and open to different
interpretations (see § 31 of the Opinion of the Venice Commission).
Furthermore, it expressed concerns regarding the definition of “extremist
documents”, which it described as “broad and rather imprecise” (see § 49 of
the Opinion of the Venice Commission).
86. Although there may be a question as to whether the interference was
“prescribed by law” within the meaning of Article 10, the Court does not
consider that, in the present case, it is called upon to examine the
corresponding provisions of the Suppression of Extremism Act as, in its
view, the applicants’ grievances fall to be examined from the point of view
of the proportionality of the interference. The Court will therefore leave
open the question whether the interference with the applicants’ right to
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freedom of expression may be regarded as “prescribed by law”, within the
meaning of Article 10 § 2 of the Convention.
(c) Legitimate aim

87. Having regard to the Government’s submissions (see paragraph 68
above), the Court will proceed on the assumption that the contested
measures sought to pursue the legitimate aims of preventing disorder and
protecting territorial integrity, public safety and the rights of others.
(d) “Necessity in a democratic society”
(i) General principles
(α) Freedom of religion

88. As enshrined in Article 9, freedom of thought, conscience and
religion is one of the foundations of a “democratic society” within the
meaning of the Convention. This freedom is, in its religious dimension, one
of the most vital elements that go to make up the identity of believers and
their conception of life, but it is also a precious asset for atheists, agnostics,
sceptics and the unconcerned. The pluralism indissociable from a
democratic society, which has been dearly won over the centuries, depends
on it. That freedom entails, inter alia, freedom to hold or not to hold
religious beliefs and to practise or not to practise a religion (see Kokkinakis
v. Greece, 25 May 1993, § 31, Series A no. 260-A; Leyla Şahin, cited
above, § 104; and S.A.S. v. France [GC], no. 43835/11, § 124, ECHR 2014
(extracts)).
89. While religious freedom is primarily a matter of individual
conscience, it also implies freedom to manifest one’s religion, alone and in
private, or in community with others, in public and within the circle of those
whose faith one shares. Article 9 lists the various forms which the
manifestation of one’s religion or beliefs may take, namely worship,
teaching, practice and observance (see Cha’are Shalom Ve Tsedek, cited
above, § 73; Leyla Şahin, cited above, § 105; and S.A.S. v. France, cited
above, § 125).
90. In democratic societies, in which several religions coexist within one
and the same population, it may be necessary to place limitations on
freedom to manifest one’s religion or beliefs in order to reconcile the
interests of the various groups and ensure that everyone’s beliefs are
respected (see Kokkinakis, cited above, § 33, and Leyla Şahin, cited above,
§ 106). The Court has frequently emphasised that States have responsibility
for ensuring, neutrally and impartially, the exercise of various religions,
faiths and beliefs. Their role is to help maintain public order, religious
harmony and tolerance in a democratic society, particularly between
opposing groups. That concerns both relations between believers and
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non-believers and relations between the adherents of various religions,
faiths and beliefs (see Lautsi and Others v. Italy [GC], no. 30814/06, § 60,
ECHR 2011 (extracts)). The Court has also stressed that the State’s duty of
neutrality and impartiality is incompatible with any power on the State’s
part to assess the legitimacy of religious beliefs or the ways in which those
beliefs are expressed (see S.A.S. v. France, cited above, § 127, with further
references). Accordingly, the role of the authorities in such circumstances is
not to remove the cause of tension by eliminating pluralism, but to ensure
that the competing groups tolerate each other (see Serif v. Greece,
no. 38178/97, § 53, ECHR 1999-IX, and Leyla Şahin, cited above, § 107).
(β) Freedom of expression

91. The Court has consistently held that freedom of expression
constitutes one of the essential foundations of a democratic society and one
of the basic conditions for its progress and for each individual’s
self-fulfilment. Subject to paragraph 2 of Article 10, it is applicable not only
to “information” or “ideas” that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend,
shock or disturb. Such are the demands of pluralism, tolerance and
broadmindedness without which there is no “democratic society”. As
enshrined in Article 10, freedom of expression is subject to exceptions
which must, however, be construed strictly, and the need for any restrictions
must be established convincingly (see Handyside v. the United Kingdom,
7 December 1976, § 49, Series A no. 24; Von Hannover v. Germany (no. 2)
[GC], nos. 40660/08 and 60641/08, § 101, ECHR 2012; and Bédat
v. Switzerland [GC], no. 56925/08, § 48, ECHR 2016).
92. As paragraph 2 of Article 10 expressly recognises, the exercise of
the freedom of expression carries with it duties and responsibilities.
Amongst them, in the context of religious beliefs, is the general requirement
to ensure the peaceful enjoyment of the rights guaranteed under Article 9 to
the holders of such beliefs, including a duty to avoid as far as possible
expressions that are gratuitously offensive to others and thus an
infringement of their rights, and which therefore do not contribute to any
form of public debate capable of furthering progress in human affairs (see
Otto-Preminger-Institut v. Austria, 20 September 1994, § 49, Series A
no. 295-A; Wingrove, cited above, § 52; Murphy v. Ireland, no. 44179/98,
§ 65, ECHR 2003-IX (extracts); İ.A. v. Turkey, no. 42571/98, § 24, ECHR
2005-VIII; Giniewski v. France, no. 64016/00, § 43, ECHR 2006-I; and
Sekmadienis Ltd. v. Lithuania, no. 69317/14, § 74, 30 January 2018).
93. At the same time, the Court has also emphasised that those who
choose to exercise the freedom to manifest their religion, irrespective of
whether they do so as members of a religious majority or a minority, cannot
reasonably expect to be exempt from all criticism. They must tolerate and
accept the denial by others of their religious beliefs and even the
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propagation by others of doctrines hostile to their faith (see
Otto-Preminger-Institut, cited above, § 47; İ.A. v. Turkey, cited above, § 28;
and Sekmadienis Ltd., cited above, § 81). The State’s responsibility to
ensure the peaceful enjoyment of the right guaranteed under Article 9 may
therefore be engaged only in extreme cases where the effect of particular
methods of opposing or denying religious beliefs is such as to inhibit those
who hold such beliefs from exercising their freedom to hold and express
them (see Otto-Preminger-Institut, loc. cit.).
94. Thus, the Court has held that it may be considered necessary in
certain democratic societies to sanction or even prevent all forms of
expression which spread, incite, promote or justify hatred based on
intolerance (including religious intolerance), provided that any
“formalities”, “conditions”, “restrictions” or “penalties” imposed are
proportionate to the legitimate aim pursued (see Gündüz v. Turkey,
no. 35071/97, § 40, ECHR 2003-XI; Nur Radyo Ve Televizyon Yayıncılığı
A.Ş. v. Turkey, no. 6587/03, § 28, 27 November 2007; and Kutlular, cited
above, § 47). For example, it has been particularly sensitive towards
sweeping statements attacking or casting in a negative light entire ethnic,
religious or other groups, finding that such statements were in contradiction
with the Convention’s underlying values, notably tolerance, social peace
and non-discrimination (see Perinçek, cited above, § 206), and the
authorities cited therein). It has also stressed that statements expressing
deep-seated and irrational hatred towards identified persons may be
interpreted as likely to encourage violence (see, mutatis mutandis, Dilipak
v. Turkey, no. 29680/05, § 62, 15 September 2015, with further references).
Inciting hatred does not therefore necessarily involve an explicit call for an
act of violence, or other criminal acts. Attacks on persons committed by
insulting, holding up to ridicule or slandering specific groups of the
population can be sufficient for the authorities to favour combating
xenophobic or otherwise discriminatory speech in the face of freedom of
expression exercised in an irresponsible manner (see Dmitriyevskiy v.
Russia, no. 42168/06, § 99, 3 October 2017, with further references).
95. A certain margin of appreciation is generally available to the
Contracting States when regulating freedom of expression in relation to
matters liable to offend intimate personal convictions within the sphere of
religion or to incite religious hatred or intolerance. There is no uniform
European conception of the requirements of “the protection of the rights of
others” in relation to attacks on religious convictions. What is likely to
cause substantial offence to persons of a particular religious persuasion will
vary significantly from time to time and from place to place, especially in an
era characterised by an ever-growing array of faiths and denominations. By
reason of their direct and continuous contact with the vital forces of their
countries, State authorities are in principle in a better position than the
international judge to give an opinion on the exact content of these
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requirements with regard to the rights of others as well as on the “necessity”
of a “restriction” intended to protect from such material those whose
deepest feelings and convictions would be seriously offended (see
Otto-Preminger-Institut, cited above, § 50; Wingrove, cited above, § 58; and
Murphy, cited above, § 67).
96. The authorities’ margin of appreciation, however, is not unlimited. It
goes
hand
in
hand
with
Convention
supervision
(see
Otto-Preminger-Institut, cited above, § 50). It is for the European Court to
give a final ruling on the restriction’s compatibility with the Convention and
it will do so by assessing in the circumstances of a particular case, inter
alia, whether the interference corresponded to a “pressing social need” and
whether it was “proportionate to the legitimate aim pursued”. Indeed, such
supervision can be considered to be all the more necessary given the rather
open-ended notion of respect for the religious beliefs of others and the risks
of excessive interference with freedom of expression under the guise of
action taken against allegedly offensive material (see Murphy, cited above,
§ 68). Cases which involve prior restraint call for special scrutiny by the
Court (see Wingrove, cited above, § 58).
97. The Court’s task, in exercising its supervisory jurisdiction, is not to
take the place of the competent national authorities but rather to review
under Article 10 the decisions they delivered pursuant to their power of
appreciation. This does not mean that the supervision is limited to
ascertaining whether the respondent State exercised its discretion
reasonably, carefully and in good faith; what the Court has to do is to look
at the interference complained of in the light of the case as a whole and
determine whether it was “proportionate to the legitimate aim pursued” and
whether the reasons adduced by the national authorities to justify it are
“relevant and sufficient”. In doing so, the Court has to satisfy itself that the
national authorities applied standards which were in conformity with the
principles embodied in Article 10 and, moreover, that they relied on an
acceptable assessment of the relevant facts (see Mouvement raëlien suisse
v. Switzerland [GC], no. 16354/06, § 48, ECHR 2012 (extracts); Morice
v. France [GC], no. 29369/10, § 124, ECHR 2015; and Medžlis Islamske
Zajednice Brčko and Others v. Bosnia and Herzegovina [GC], no 17224/11,
§ 75, ECHR 2017).
98. It is normally not sufficient that the interference was imposed
because its subject-matter fell within a particular category or was caught by
a legal rule formulated in general terms; what is rather required is that it was
necessary in the specific circumstances. The salient issue is therefore not the
legal qualification given to the statements by the domestic courts, but
whether those statements could, when read as a whole and in their context,
be seen as a call for violence, hatred or intolerance (see Perinçek, cited
above, §§ 240 and 275).
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99. In its assessment of the interference with freedom of expression in
cases concerning expressions alleged to encourage religious hatred or
intolerance, the Court has to take into account a number of factors, which
have been summarised in the case of Perinçek (cited above, §§ 205-08, with
further references). The Court has to have regard, in particular, to the
context in which the impugned statements were made, their nature and
wording, their potential to lead to harmful consequences and the reasons
adduced by the national courts to justify the interference in question. It is
the interplay between the various factors rather than any of them taken in
isolation that determines the outcome of a particular case (ibid.).
(ii) Application to the present case

100. The Court notes at the outset that the decision to declare Said
Nursi’s books extremist literature resulted in a ban on their publication and
distribution and the consequent seizure of the undistributed copies (see
paragraph 42 above). The Court will therefore examine whether such a
serious measure as banning a book was compatible with freedom of
expression (see Editions Plon v. France, no. 58148/00, § 53, ECHR
2004-IV).
101. The Court observes that Said Nursi is a well-known Turkish
Muslim theologian and commentator of the Qur’an. Muslim authorities both
in Russia and abroad, as well as Islamic studies scholars, all affirm that Said
Nursi’s texts belong to moderate mainstream Islam, advocate open and
tolerant relationships and cooperation between religions, and oppose any
use of violence (see paragraphs 11-13, 17 and 23 above). Said Nursi wrote
his Risale-I Nur Collection in the first half of the 20th century. It has since
been translated into about fifty languages and is available in many countries,
both on paper and on the Internet. The above facts are relevant for the
assessment of whether the interference was “necessary in a democratic
society” (see Akdaş v. Turkey, no. 41056/04, § 29, 16 February 2010). It is
also relevant that the editions of the Russian translation at issue in the
present case first became available in Russia in 2000; it was not until 2007
that the collection was banned (see Aydın Tatlav v. Turkey, no. 50692/99,
§ 29, 2 May 2006).
102. It is noteworthy in this connection that although the books have
been widely available in many countries for decades, including in Russia for
at least seven years, the Government have not submitted any evidence that
they have caused interreligious tensions or led to any harmful consequences,
let alone violence, in Russia or elsewhere (see, for similar reasoning, Öztürk
v. Turkey [GC], no. 22479/93, § 69, ECHR 1999-VI).
103. As regards the Government’s argument that the States had a wide
margin of appreciation in regulating interreligious relationships (see
paragraph 68 above), the Court reiterates that a reference to the margin of
appreciation afforded to the States to take account of their cultural,
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historical and religious background is not enough to justify the denial of
access to a universally available important religious text to the population of
a single country (see, mutatis mutandis, Akdaş, cited above, § 30). It will
therefore examine whether the domestic courts adduced relevant and
sufficient reasons – relating in particular to the wording of the Russian
editions at issue, the context in which they were published and their
potential to lead to harmful consequences in Russia – to justify banning the
books, which were widely available in many countries and had seemingly
never before caused any interreligious tensions.
(α) Application no. 1413/08

104. The Court notes that in its judgment of 21 May 2007 declaring
fourteen of Said Nursi’s books “extremist”, the Koptevskiy District Court
found that they contained statements substantiating and justifying two types
of activities listed in section 1 of the Suppression of Extremism Act:
(i) incitement of religious discord; and (ii) propaganda about people’s
superiority or deficiency on the basis of their attitude to religion (see
paragraph 25 above). It is important to note in this connection that the
domestic law does not require any element of violence or incitement to
violence for such an activity to constitute “extremist activity” (see §§ 31,
35 and 36 of the Opinion of the Venice Commission, paragraph 56 above).
105. The Court observes that the Koptevskiy District Court’s judgment
was based essentially on the expert reports of 15 February and 15 May 2007
by a panel of experts consisting of a philologist, a linguist psychologist, a
social psychologist and a psychologist from the linguistics and psychology
departments of the Russian Academy of Science (see paragraphs 16 and 20
above). Indeed, the District Court limited its analysis to summarising the
applicable legal provisions, the parties’ submissions and the conclusions of
the expert reports. In the Court’s view, the domestic court’s decision in the
applicants’ case was deficient for the following reasons.
106. The Court notes that the District Court endorsed the experts’
conclusions without making any meaningful assessment of them, stating
simply that it had no reason to doubt them. The court did not so much as
quote the relevant parts of the expert reports, referring only to their overall
findings. Moreover, the relevant expert examinations went far beyond
resolving merely language or psychology issues. Rather than restricting
themselves to defining the meaning of particular words and expressions or
explaining their potential psychological impact, they provided in essence a
legal qualification of the texts. Indeed, it is evident from the judgment that it
was not the court which made the crucial legal findings as to the extremist
nature of the books, but the linguistics and psychology experts. The Court
stresses that all legal matters must be resolved exclusively by the courts (see
Dmitriyevskiy, cited above, § 113).
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107. It is important to note in this connection that the Koptevskiy
District Court made no attempt to conduct its own legal analysis of the texts
in question, with the aid of expert technical knowledge where necessary. In
particular, it did not specify which passages of the books it considered
problematic and in what way they incited religious discord or proclaimed
people’s superiority or deficiency on the basis of their attitude to religion
(see, for similar reasoning, Kommersant Moldovy v. Moldova, no. 41827/02,
§§ 36-38, 9 January 2007; and compare and contrast Soulas and Others
v. France, no. 15948/03, § 43, 10 July 2008). Although the court reiterated
the experts’ finding that the books contained expressions giving
“humiliating depictions, an unfavourable assessment and a negative
evaluation of persons on the basis of their attitude to religion”, it did not
quote any such expressions. Nor did it discuss the necessity of banning the
books, having regard to the context in which they were published, their
nature and wording, and their potential to lead to harmful consequences (see
paragraph 99 above). Moreover, the District Court did not even mention, let
alone discuss at any length, the effect of the ban on the applicants’ rights
under Articles and 9 and 10 of the Convention or its domestic-law
equivalent (see, for similar reasoning, Perinçek, cited above, § 277).
108. It is also significant that the applicants were unable to contest the
findings of the expert reports or to effectively put forward arguments in
defence of their position. Indeed, the District Court summarily rejected all
evidence submitted by them, including the opinions of Muslim authorities
and Islamic studies scholars who explained the historical context in which
the books had been written, their place in the body of Islamic religious
literature, in particular the fact that they belonged to moderate rather than
radical Islam, their importance for the Russian Muslim community and their
general message of tolerance, interreligious cooperation and opposition to
violence (see paragraphs 11-13, 17 and 23 above). Although the above facts
were plainly relevant for the assessment of whether banning the books was
justified, the Koptevskiy District Court did not make any meaningful
analysis of that material, holding that it should be disregarded because the
persons cited by the applicants were not linguists or psychologists and were
therefore not competent to establish the meaning of the contested texts. The
Court notes that it has previously found a violation of Article 10 of the
Convention on account of a breach of equality of arms in
freedom-of-expression cases, in particular in situations where the applicants
had been hindered in adducing evidence in support of their position (see
Castells v. Spain, 23 April 1992, § 48, Series A no. 236, and Steel and
Morris v. the United Kingdom, no. 68416/01, § 95, ECHR 2005-II) or where
the domestic courts had dismissed all the arguments in the applicant’s
defence in a summary manner, thereby stripping him of the procedural
protection that he had been entitled to enjoy by virtue of his rights under
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Article 10 of the Convention (see Dmitriyevskiy, cited above, § 116). It does
not see any reason to reach a different conclusion in the present case.
109. Lastly, the Court takes note of the appellate court’s observation that
the ban concerned the specific editions of the Risale-I Nur Collection, rather
than Said Nursi’s teachings as such (see paragraph 26 above). However, the
fact that the domestic courts did not indicate what passages they considered
“extremist” makes it impossible for the applicants to re-publish the books
after editing out the problematic passages. The domestic decisions therefore
amounted to an absolute ban on publishing and distributing the books in
question.
110. In view of the above considerations, the Court considers that the
domestic courts did not apply standards which were in conformity with the
principles embodied in Article 10 and did not therefore provide “relevant
and sufficient” reasons for the interference.
111. There has therefore been a violation of Article 10 of the
Convention.
(β) Application no. 28621/11

112. The Court notes that in its judgment of 21 September 2010 the
Zhelezhnodorozhniy District Court declared the book “The Tenth Word:
The Resurrection and the Hereafter” by Said Nursi “extremist”, finding that
it substantiated and justified two types of activities listed in section 1 of the
Suppression of Extremism Act: (i) incitement of religious discord; and
(ii) propaganda about the exceptional nature, superiority or deficiency of
people on the basis of their attitude to religion (see paragraphs 35 to 38
above). It relied in this connection on the specialists’ report of 24 December
2008 prepared by a philologist, a psychologist and a doctor of philosophy in
religious studies from the Astafyev Krasnoyarsk State Pedagogical
University (see paragraph 29 above).
113. The Court finds that that judgment suffered from essentially the
same deficiencies as the judgment of 21 May 2007 by the Koptevskiy
District Court examined above (see paragraphs 105 and 107 above). Indeed,
although it quoted the specialists’ report at some length rather than simply
reproducing its conclusions, it still endorsed the specialists’ findings –
which also clearly went beyond resolving merely language or psychology
issues and provided a legal qualification of the text instead – without
making any meaningful assessment of those findings and without
conducting its own legal analysis of the text in question. It is significant that
the judge had not even read the book, finding that it had been sufficiently
quoted in the specialists’ report (see paragraph 34 above).
114. However, by contrast to the Koptevskiy District Court, the
Zhelezhnodorozhniy District Court quoted several of the expressions which
were considered “extremist” by the specialists and were accordingly
declared as such by the court. Relying on the specialists’ report, the District
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Court noted, in particular, that Muslims were described in the book
positively as “the faithful” and “the just”, while everyone else was described
negatively as “the dissolute”, “the philosophers”, “the idle talkers” and
“little men”. The book also proclaimed that not to be a Muslim was an
“infinitely big crime”. The District Court concluded from those expressions
that the book treated non-Muslims as inferior to Muslims.
115. Although the Court accepts that some people might be offended by
such statements, it reiterates that merely because a remark may be perceived
as offensive or insulting by particular individuals or groups does not mean
that it constitutes “hate speech”. Whilst such sentiments are understandable,
they alone cannot set the limits of freedom of expression (see, for a similar
approach, Vajnai v. Hungary, no. 33629/06, § 57, ECHR 2008). The key
issue in the present case is thus whether the statements in question, when
read as a whole and in their context, could be seen as promoting violence,
hatred or intolerance (see Perinçek, cited above, § 240).
116. The Court notes that the Zhelezhnodorozhniy District Court did not
assess the statements in question in the light of the book as a whole; it
quoted them out of their immediate textual context and failed to examine
which idea they sought to impart. In particular, it did not take into account
the fact that they were part of a religious text and that, according to the
experts, such statements were common in religious texts because any
monotheistic religion was “characterised by a psychologically based belief
in the superiority of its world-view over all other world-views, which made
it necessary to substantiate the choice of that world-view” (see paragraph 32
above), in particular by claiming that it was better than the others. The
District Court found that observation irrelevant, noting that it “had not
asked for a comparative study” (see paragraph 37 above).
117. The Court further reiterates that religious groups cannot reasonably
expect to be exempt from all criticism; they must tolerate and accept the
denial by others of their religious beliefs and even the propagation by others
of doctrines hostile to their faith (see the general principles cited in
paragraph 93 above). The same principle applies to non-religious
ideologies, including atheism and agnosticism. Although the impugned
statements clearly promoted the idea that it was better to be a Muslim than a
non-Muslim, it is significant that they did not insult, hold up to ridicule or
slander non-Muslims; nor did they use abusive terms in respect of them or
of matters regarded as sacred by them (see, for a similar reasoning, Aydın
Tatlav, cited above, § 28; Nur Radyo Ve Televizyon Yayıncılığı A.Ş., cited
above; and Kutlular, cited above, §§ 48 and 49; see also, by contrast, İ.A.
v. Turkey, cited above, §§ 29 and 30; Soulas and Others, cited above, § 40;
Balsytė-Lideikienė v. Lithuania, no. 72596/01, § 79, 4 November 2008;
Féret v. Belgium, no. 15615/07, §§ 69 and 73, 16 July 2009; Le Pen
v. France (dec.), no. 18788/09, 20 April 2010; and Vejdeland and Others
v. Sweden, no. 1813/07, §§ 54 and 55, 9 February 2012).
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118. Furthermore, there is no indication in the judgment that the District
Court perceived those expressions as capable of leading to public
disturbances. Neither the domestic courts nor the Government referred to
any circumstances indicative of a sensitive background at the material time
– such as existence of interreligious tensions or an atmosphere of hostility
and hatred between religious communities in Russia – against which the
impugned statements could risk unleashing violence, giving rise to serious
interreligious frictions or leading to similar harmful consequences.
119. In view of the above, the Court considers that the above-mentioned
statements were not shown to be capable of inciting violence, hatred or
intolerance.
120. The Zhelezhnodorozhniy District Court did not specify any other
passages in the book which it considered problematic. Although it endorsed
the specialists’ finding that military metaphors used in the text formed in the
reader’s mind the idea of an enemy and potential military actions, it did not
quote any such metaphors, or analyse in which context they were
mentioned. In the Court’s opinion, the use of military metaphors in the text,
in the absence of the other elements mentioned in paragraph 99 above, is
insufficient to make that text amount to “hate speech” or calls to violence
(compare Moscow Branch of the Salvation Army v. Russia, no. 72881/01,
§ 92, ECHR 2006-XI).
121. The District Court also mentioned the specialists’ interpretation of
the book as implying that non-Muslims had no rights and did not deserve
forgiveness. It did not, however, quote any passages promoting such ideas;
it has not therefore been shown that those ideas were indeed expressed in
the book. The Court will therefore not examine them (see, for a similar
reasoning, Kommersant Moldovy, cited above, §§ 36-38)
122. Lastly, the District Court endorsed the experts’ finding that the
book in question could influence the reader by making him adopt the
author’s religious ideology and that that was indeed the author’s intention.
The Court reiterates in this connection that freedom to manifest one’s
religion includes the right to try to convince one’s neighbour, for example
through “teaching”, failing which “freedom to change [one’s] religion or
belief”, enshrined in Article 9, would be likely to remain a dead letter (see
Kokkinakis, cited above, § 31). It was never argued in the present case that
the content of the book amounted to, or encouraged, improper proselytism,
that is attempting to convert people through the use of violence,
brainwashing or taking advantage of those in distress or in need (ibid.,
§ 48). Nor was it claimed that the book advocated any activities going
beyond promoting religious worship and observance in private life of the
requirements of Islam, or sought to reorganise the functioning of society as
a whole by imposing on everyone its religious symbols or conception of a
society founded on religious precepts (see, for a similar reasoning, Gündüz,
cited above, § 51, and compare and contrast Kasymakhunov and Saybatalov
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v. Russia, nos. 26261/05 and 26377/06, § 112, 14 March 2013). The mere
fact that the author’s intention was to convince the readers to adopt his
religious beliefs is insufficient, in the Court’s view, to justify banning the
book.
123. Having regard to the above considerations and its case-law on the
subject, the Court finds that the domestic courts did not apply standards
which were in conformity with the principles embodied in Article 10 and
did not provide “relevant and sufficient” reasons for the interference. In
particular, it is unable to discern any element in the domestic courts’
analysis which would allow it to conclude that the book in question incited
violence, religious hatred or intolerance, that the context in which it had
been published was marked by heightened tensions or special social or
historical background in Russia or that its circulation had led or could lead
to harmful consequences. The Court concludes that it was not necessary, in
a democratic society, to ban the book in question.
124. The Court therefore rejects the Government’s preliminary objection
under Article 17 and finds that there has been a violation of Article 10 of the
Convention.
III. OTHER ALLEGED VIOLATIONS OF THE CONVENTION
125. Lastly, the Court has examined the other complaints submitted by
the applicants in application no. 1413/08 and, having regard to all the
material in its possession and in so far as the complaints fall within the
Court’s competence, it finds that they do not disclose any appearance of a
violation of the rights and freedoms set out in the Convention or its
Protocols. It follows that this part of the applications must be rejected as
manifestly ill-founded, pursuant to Article 35 §§ 3 (a) and 4 of the
Convention.
IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION
126. Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage
127. Mr Ibragimov claimed 20,000 euros (EUR) in respect of
non-pecuniary damage in connection with his complaints under Articles 9,
10 and 14 of the Convention.
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128. The Government submitted that Mr Ibragimov’s complaints under
Article 14 had not been communicated; his claims in connection with that
Article should therefore be dismissed. The remaining claims were
excessive.
129. The Court awards Mr Ibragimov EUR 7,500 in respect of
non-pecuniary damage.
130. The other two applicants did not submit a claim in respect of
pecuniary or non-pecuniary damage. Accordingly, the Court considers that
there is no call to award them any sum on that account.
B. Costs and expenses
131. The applicants did not claim costs and expenses. Accordingly, there
is no call to make an award under this head.
C. Default interest
132. The Court considers it appropriate that the default interest rate
should be based on the marginal lending rate of the European Central Bank,
to which should be added three percentage points.

FOR THESE REASONS, THE COURT, UNANIMOUSLY,
1. Decides to join the applications;
2. Decides to join to the merits the respondent Government’s objection
under Article 17 of the Convention in respect of application
no. 28621/11, and dismisses it;
3. Declares the complaints concerning the ban on publishing and
distributing Islamic books admissible and the remainder of application
no. 1413/08 inadmissible;
4. Holds that there has been a violation of Article 10 of the Convention;
5. Holds
(a) that the respondent State is to pay Mr Ibragim Salekh Ogly
Ibragimov, within three months from the date on which the judgment
becomes final in accordance with Article 44 § 2 of the Convention,
EUR 7,500 (seven thousand five hundred euros), plus any tax that may
be chargeable, in respect of non-pecuniary damage, to be converted into
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the currency of the respondent State at the rate applicable at the date of
settlement;
(b) that from the expiry of the above-mentioned three months until
settlement, simple interest shall be payable on the above amount at a rate
equal to the marginal lending rate of the European Central Bank during
the default period, plus three percentage points;
6. Dismisses the remainder of Mr Ibragimov’s claim for just satisfaction.
Done in English, and notified in writing on 28 August 2018, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Stephen Phillips
Registrar

Helena Jäderblom
President
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APPENDIX
No.

Application
no.

Lodged on

Applicant

Date of
birth

Place of
residence/
registered
address

1.

1413/08

03/12/2007

Mr Ibragim
Salekh Ogly
IBRAGIMOV

03/01/1968

Moscow

2.

28621/11

04/04/2011

Cultural
Educational
Fund “Nuru
Badi”
(Культурнообразовательн
ый
фонд
‘Нуру-Бади’)

Moscow

United
Religious
Board of
Muslims of the
Krasnoyarsk
Region
(Единое
Духовное
Управление
Мусульман
Красноярского
Края)

Krasnoyarsk
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Introduction
1.

This case concerns the expression of religious views, on a public social media platform,
disapproving of homosexual acts, by a student, enrolled on a two-year MA Social Work
course at the University of Sheffield (“the University”).

2.

The social work profession is regulated by the Health and Care Professions Council
(“HCPC”), a statutory body established by the Health and Social Work Professions
Order 2001 SI 2002 No. 254 (“HSWPO”) to regulate a range of professional services
provided in the health and social work sectors. The regulatory framework extends to
students like the Appellant, who are on accredited courses which are not purely
academic courses but ones which, on successful completion, lead to registration and
professional practice as social workers. The HCPC’s Code of Conduct applies to
practitioners, providers of accredited courses and students, and includes guidance as to
the use of social media. The regulatory framework is set out in detail below.

3.

Upon being notified of the postings upon social media, the University, the Appellant’s
course provider, embarked upon disciplinary proceedings and took the decision to
remove the Appellant from his course, on fitness to practise grounds. The Appellant
sought judicial review of this decision on the basis that (i) it was an unlawful
interference with his rights under Articles 9 and 10 of the European Convention on
Human Rights (“ECHR”), as given effect by the Human Rights Act 1998, and (ii) the
decision was arbitrary and unfair. Ms Rowena Collins Rice, sitting as Deputy High
Court Judge, promulgated a judgment on 27 October 2017, which dismissed the
Appellant’s judicial review challenge. The Appellant appeals her decision.

4.

This is the judgment of the Court, to which we have all contributed.

Summary of conclusions
5.

We disagree with the judge’s decision and allow the appeal.
disciplinary proceedings were flawed in a number of respects:

The University’s

(1)

The University adopted a position from the outset of the disciplinary
proceedings which was untenable: namely, that any expression of disapproval
of same-sex relations (however mildly expressed) on a public social media or
other platform which could be traced back to the person making it, was a breach
of the professional guidelines. The University’s stance was not, however, in
accordance with the relevant HCPC professional code and guidelines.

(2)

The HCPC professional code and guidelines did not prohibit the use of social
media to share personal views and opinions, but simply said that the University
might have to take action “if the comments posted were offensive, for example
if they were racist or sexually explicit”.

(3)

The Appellant immediately reacted (to what he saw as an unwarranted blanket
ban by the University on him expressing his religious views in any public forum)
by himself adopting a position which was equally untenable: namely, that the
University had no business in interfering with his freedom of expression and it
was his right to express his religious views and he would continue to do so just
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as before, whatever the disciplinary consequences. The Appellant’s reaction,
whilst perhaps understandable, was also not in accordance with the relevant
HCPC professional code and guidelines.
(4)

The right to freedom of expression is not an unqualified right: professional
bodies and organisations are entitled to place reasonable and proportionate
restrictions on those subject to their professional codes; and, just because a
belief is said to be a religious belief, does not give a person subject to
professional regulation the right to express such beliefs in any way he or she
sees fit.

(5)

It will be apparent, therefore, that both sides adopted extreme and polarised
positions from the outset, which meant that the disciplinary proceedings got off
on the wrong track.

(6)

At no stage, did the University make it clear to the Appellant that it was the
manner and language in which he had expressed his views that was the real
problem, and in particular that his use of Biblical terms such as ‘wicked’ and
‘abomination’ was liable to be understood by many users of social services as
extreme and offensive. Further, at no stage did the University discuss or give
the Appellant any guidance as to how he might more appropriately express his
religious views in a public forum, or make it clear that his theological views
about homosexuality were no bar to his practising as a social worker, provided
those views did not affect his work or mean he would or could discriminate.

(7)

The University quickly formed the view that the Appellant had become
“extremely entrenched” and that he lacked “insight” into the effect that his
actions in posting his views on social media would have. This led the University
rapidly to conclude that a mere warning was insufficient and that the Appellant’s
fitness to practice was irredeemably impaired and, therefore, only the extreme
sanction of suspension from his course was appropriate.

(8)

The University failed to appreciate two matters. First, failing to appreciate that
the Appellant’s apparent intransigence was an understandable reaction by a
student to being told something that he found incomprehensible, namely that he
could never express his deeply held religious views in any manner on any public
forum. Second, failing to appreciate that a blanket ban on the expression of
views was not in accordance with the relevant HCPC professional code or
guidance. In these senses, it was the University and its processes which could
be said to lack insight.

(9)

It was, in fact, the University itself which became entrenched. First, by failing
even to explore the possibility of finding middle ground, despite this being
suggested by Pastor Omooba, who accompanied the Appellant at the
disciplinary proceedings. Second, by unfairly putting the onus entirely upon the
Appellant to demonstrate that he did have “insight” and could mend his ways.

(10)

The University wrongly confused the expression of religious views with the
notion of discrimination. The mere expression of views on theological grounds
(e.g. that ‘homosexuality is a sin’) does not necessarily connote that the person
expressing such views will discriminate on such grounds. In the present case,
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there was positive evidence to suggest that the Appellant had never
discriminated on such grounds in the past and was not likely to do so in the
future (because, as he explained, the Bible prohibited him from discriminating
against anybody).

6.

(11)

The University gave different and confusing reasons for suspending the
Appellant. Initially, it was said (by the Fitness to Practice Committee) that he
lacked “insight” into how his NBC postings might affect his ability to carry out
“his role as a social worker”; and subsequently it was said (by the Appeals
Committee) that he lacked “insight” into how his NBC postings “may negatively
affect the public’s view of the social work profession”. Further, at no stage
during the process or the hearings did the University properly put either concern
as to perception to the Appellant during the hearings.

(12)

The University’s approach to sanction was, in any event, disproportionate:
instead of exploring and imposing a lesser penalty, such as a warning, the
University imposed the extreme penalty of dismissing the Appellant from his
course, which was inappropriate in all the circumstances.

For the reasons given in para 5 the disciplinary proceedings were flawed and unfair to
the Appellant.

The Facts
7.

The Appellant is a devout Christian for whom the Bible is the authoritative word of
God. On 22 September 2014, he enrolled as a mature student on the MA Social Work
course at the University. As explained above, successful completion of this course
would have led to registration and practice as a qualified social worker. As part of his
course, the Appellant had already completed one practice placement, which brought
him into direct contact with service users. He was due to undertake his second
placement in the second year of the course.

8.

Upon enrolment on the course in September 2014, the Appellant signed a 20-point
Student Entry Agreement confirming that he had accessed and read the HCPC's student
guidance on standards of conduct and ethics; would strive to conform to the HCPC's
expectations as set out there; at all times ensure that his behaviour does not compromise
the public trust in the profession or in the University of Sheffield; not allow his views
about a person's lifestyle, culture, beliefs, race, ethnicity, colour, gender, sexuality, age,
social status or perceived economic status to prejudice his interaction with service users,
university and practice teaching staff or colleagues; and that his conduct will reflect the
standards expected of him, both as a student of the University of Sheffield and a
prospective member of the social work profession. By signing the agreement, the
Claimant also agreed:
“14. My conduct will reflect the standards expected of me, both as a student at the
University of Sheffield and a prospective member of the social work
profession and I will be mindful of the fact that my conduct outside the
programme of study may compromise my entitlement to complete the
programme or to register with the HCPC.”
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It is not in dispute that the Appellant had ready access to all of the relevant HCPC and
University guidance material relating to his course, to professional standards, and to
fitness to practise (as to which see further below).

The Appellant’s NBC postings
10.

In September 2015, the Appellant posted a series of comments on his Facebook account
about a prominent news story on MSNBC, an American news website. The story
related to the imprisonment of an American registrar, Kim Davis, for contempt of the
order of a US Federal District Court which resulted from her refusal to issue marriage
licences to same-sex couples because of her Christian religious beliefs about same-sex
marriage. The Appellant contributed around twenty posts to the MSNBC Facebook
website (“the NBC postings”) in response to comments by others. The Appellant’s
comments included statements and observations expressing views on same sex
marriage and homosexuality:
“… [S]ame sex marriage is a sin whether we accept it or not”
“…Homosexuality is a sin, no matter how you want to dress it up”
“…[Homosexuality] is a wicked act and God hates the act”
“…God hates sin and not man”
“…[O]ne day God will do away with all diseases and all
suffering. He will also get rid of the devil who is the author of
all wickedness. That day will surely come. But remember that
He will also Judge all those who indulged in all forms of wicked
acts such as homosexuality”.

11.

He also included a number of Biblical quotations, some of which contained strong
language:
“…If a man lies with a male as with a woman both of them
have committed an abomination. Leviticus 18:22”
“…Just as Sodom and Gomorrah and the surrounding cities
which likewise indulged in sexual immorality and p[u]rsued
sexual desire, serve as an example by undergoing a
punishment of eternal fire. Jude 1.”
“…For this reason God gave them to dishonourable passions.
For their women exchanged natural relations for those that are
contrary to nature; and the men likewise gave up natural
relations with women and were consumed with passion for
one another; men committing shameless acts with men and
receiving in themselves the due penalty for their error:
Romans 1:26-28.”

12.

The NBC posts were brought anonymously to the attention of the University by another
student. The Department of Sociological studies initiated an investigation. It is
necessary to set out the various stages of the disciplinary proceedings in some detail.
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Initial interview on 11 November 2015
13.

On 11 November 2015, the University held an interview with the Appellant. He was
accompanied by a friend. The interview was conducted by David Bosworth (Chair
Investigator) and Jane Laing (Investigator). There was a note taker, Kerry Milner.

14.

Ms Laing advised the Appellant that she had been contacted by “a third party” regarding
the NBC postings allegedly made by the Appellant. She explained that they were easily
searchable on Google. The Appellant admitted that he made the posts, sought to explain
their religious and theological meaning and said that he never discriminated against
anybody. He said that his placement reports demonstrated that he was supportive and
non-discriminatory when working with people in same sex relationships. He said if he
couldn’t conform to the University regulations he would rather be kicked out than not
follow the Bible. He said if he was asked his views, he would have to tell people his
opinion and the Bible says homosexuality is a sin.

15.

Mr Bosworth said:
“The issue is working in a Professional Practice. There may be
a family who are gay and see your social media posting, they
could be problematic for you. I am not saying not to hold your
beliefs, but this is about regulations to behave in a certain way.
The comments are incongruous with values of the Social Work
profession. This is about personal conduct. I appreciate you are
a devout Christian. Professional conduct on social media
website[s] is a different situation.”

16.

When the Appellant said he would never shift from his Christian values, Mr Bosworth
replied:
“I’m not asking for this to happen. But according to the
comments that you have made you are in breach of the HCPC
regulations as they pertain to social media and the HCPC code
of conduct as they pertain to professional and personal conduct.
HCPC through The University mean that this has to be looked
into formally, to ascertain whether or not there has been a breach
of regulations.”

17.

Later in the interview, when the Appellant re-iterated that he would never discriminate,
Mr Bosworth said:
“We have to look at the conduct guidance within the HCPC. You
have not tried to hide anything and thank you for your honesty
and integrity. I don’t think you would behave in a discriminatory
way, however, you could inadvertently discriminate. The person
on the receiving end of your comments could be discriminated
[sic]. This is very complicated. I wish to give you every
opportunity to stay on this course. I need to think about this and
speak to [Jane Laing], to seek higher authority on the matter.”
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A “Departmental Form for Recording Fitness to Practise Case” was drawn up which
stated as follows:
Details of concerns
(eg placement/ social media/
pattern of lack of professional
behaviour/ health condition etc.)

Social media postings that indicate views of a
discriminatory nature. These views are in breach of the
HCPC Code of Conduct and the HCPC regulations as
they apply to social media

(The notes to the form stated that it should be placed in a prominent position in in the
student’s file and that it could be used as “…as the starting point for an initial meeting
with a student where there are concerns about Fitness to Practice”.)
Referral to the FTP Committee
19.

On 10 December 2015, the Faculty Support Manager of the Taught Programmes Office
of the University wrote to the Appellant informing him that the Head of the Department
of Sociological Studies had reported “areas of concern” under the Fitness to Practice
Regulations (“FTP Regulations”) and his case had been referred to the Fitness to
Practise Committee (“FTP Committee”) which would hold a meeting to consider the
concerns raised which he had a right to attend and present written or verbal evidence.

20.

The Appellant replied by email on 15 December in forthright terms. It is helpful in
understanding his approach to quote his response to the concerns, as follows:
“Unfortunately I respectfully decline to attend the meeting. I
would, however, appreciate if you could consider the following
during the meeting:
1. That I was invited on the Facebook page to share my views on
what the Bible says about homosexuality.
2. That every single word I used was from the Bible and ‘not just
my views’ on the issue as it had been suggested.
3. That when called upon to give my views on an issue, I should
be truthful at all times especially as a student social worker. It
would be unethical to do otherwise.
4. That I never advocated any hate directly or indirectly towards
people who are in same sex relationships. The Bible doesn’t
allow me to do so.
5. I never stated that people in same sex relationships should be
treated differently or that they should be treated different from
anyone else. The Bible never allows me to do so.
6. The only assumption made by the chair and investigating
officer is that people from same sex relationship will not feel
comfortable to approach me because of my views on
homosexuality. However, I merely stated what the Bible says in
the topic after I was asked to do so.
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7. It was decided during the meeting that the third evidence
[regarding a separate discussion on topics other than
homosexuality] sent to me be ignored. I haven’t received an
apology for the stress I was put under. I believe this is grossly
unfair. To me it highlights the issue of power and how those
who are less powerful are treated in our profession and society.
8. The meeting should consider my rights as a Christian,
especially my rights to be able to share my Christian views when
called upon to do so, without any fear of recrimination or
reprisals.
9. Also consider the impact your decision will have on religious
freedom.
10. The fact that the only person who was offended about my
response is a student social worker who was my friend on
Facebook.
11. I currently work with young people who have family
members in same sex relationships. I have always been very
supportive towards them at all times. Although this also includes
truthfully representing the views of God whenever I am called
upon to do so.
I thank you for your time and I strongly believe that God will be
glorified in any decision you take on the day of the hearing. I
know He will be always be my advocate in this matter.”
21.

On 21 December 2016, the Appellant was informed of the proposed membership of the
FTP Committee panel that would hear his case, namely, Chair, Professor Jackie Marsh
(Faculty Director of Learning and Teaching, School of Education), Dr Angela
Fairclough (School of Clinical Dentistry), and Ms B Murphy (Department of
Sociological Studies). The Appellant objected to Ms B Murphy on the basis that she
was his dissertation supervisor and he was concerned as to the “impact the hearing will
have on her judgement when marking my work”. The University accepted his objection
and Ms Murphy was replaced by Professor Kate Morris (Department of Sociological
Studies). The Appellant subsequently also expressed concern that Professor J Marsh
remained in the chair but this objection was not upheld.

FTP Committee hearing on 26 January 2016
22.

The FTP Committee conducted a hearing on 26 January 2016. Present were Professor
Marsh (as Chair), Dr Fairclough, and Professor Morris, Mr Bosworth (as Departmental
Representative) and two members of the Secretariat of the Faculty FTP Committee,
Mrs Marie Boam and Miss Karen Shippam. The Appellant attended and was
accompanied by an advisor and friend, Pastor Ade Omooba, a director at the National
Church Leaders Forum, Connections Trust and Christian Concern.

23.

Surprisingly and regrettably, there is no contemporaneous note of the hearing available.
The only record appears to be a formal minute prepared by Mrs Boam comprising a
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brief description of the nature of the proceedings, the stages of procedure followed and
the outcome. The hearing itself lasted from 10.05 to 10.55 am during which the case
was outlined by Mr Bosworth, questions were put and the Appellant then presented his
case and clarifications were sought.
24.

At 10.55, the Chair asked everyone except the Secretariat to leave so that the Committee
could come to its decision. The proceedings were concluded at 11.30. The decision
was recorded as follows:
“The Committee has decided: to exclude the student from further
study on a programme leading to a professional qualification but
permit registration for an alternative programme.”

FTP Committee decision letter
25.

The FTP Committee issued its decision letter on 8 February 2016. The reasons given
for the FPT Committee’s decision can be summarised as follows: (i) The Appellant’s
insufficient “insight” into the effect of publicly posting his views would have on his
ability to carry out a role as a Social Worker. (ii) The Appellant’s “extremely poor
judgement” in posting comments which transgressed boundaries which “may have
caused offence” to some individuals. (iii) The Appellant’s admitted familiarity with
social media and the HCPC guidance. (iv) The fact that Appellant had “given no
evidence that he would refrain” from presenting his views in the same way in the future.

26.

The FTP Committee found that the Appellant was in breach of two professional
requirements: (a) to keep high standards of professional conduct and (b) to make sure
that his behaviour does not damage public confidence in the profession.

27.

In her subsequent witness statement of 24 May 2017, Professor Marsh explained:
“35. The FFTPC noted the fact that Mr Ngole was familiar with
posting views to public web spaces, such as Facebook, and
understood the implications of sharing information via Facebook
which could be perceived as expressing views which, albeit
based on his religious beliefs, were discriminatory toward single
sex couples.
36. In balancing its decision the FFTPC also took account of the
fact that Mr Ngole was in his 2nd year of his MA, and had not
previously been subject of any cause for concern. It also took
account of the fact that Mr Ngole’s comments were an
expression of his religious beliefs and his assurance that (despite
his clear statement of his right to continue to express his beliefs)
he had not and would not discriminate against service users on
the basis of sexual preference or relationship status.
37. However, after careful deliberation the panel felt that Mr
Ngole’s poor judgment in posting comments regarding his
beliefs about homosexuality and single sex marriage, whilst an
expression of his beliefs, called into question Mr Ngole’s ability
to meet two requirements of the HCPC guidelines: (i) You
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should keep high standards of personal conduct and (ii) You
should make sure that your behaviour does not damage public
confidence in your profession.”
Appeal to University Senate
28.

The Appellant appealed to the Appeals Committee of the University Senate (“the
Appeals Committee”).

29.

It is again helpful to set out the terms in which the Appellant lodged his appeal on 23
February 2017 in order to capture its tone and content:
“In particular, I have been excluded for the expression of my
Christian views in a discussion about homosexuality on
Facebook.
This penalty of ending my professional career is manifestly
unreasonable, I could have been issued with a warning about the
use of Facebook or informed which Christian viewpoints the
University approves of.
On the contrary, it is me who has been discriminated against
because I am a Christian.
…
1. The complaint against me was made in bad faith, by a person
who is known to have hostility to Christian views; and the
University are acting upon her discriminatory intent. Shame on
you. You have adopted her prejudice against me; and are also
preventing me from asking her questions to find out her motives.
She should defend her position; and I formally seek permission
to question her. Furthermore, I have never been provided with a
copy of her complaint.
2. I have been removed from the course for the expression of the
Orthodox Christian viewpoint on sexual ethics and the fact that
homosexuality is a sin in the Bible. This is a direct violation of
my rights of freedom of speech and of freedom of religion: both
are protected under the European Convention on Human Rights.
3. The expression of my free speech on a subject of public
controversy is lawful; expressing my views cannot result in such
a punishment: otherwise there is no free speech, except what the
University approves of (acting on the malice of a complaining
student). My comments on Facebook are a social forum in my
personal and private sphere.
4. At the University many students have extremely left wing and
right wing views; and have many views on personal sexual
morality. What are your monitoring processes with such
students?
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5. I have not discriminated against anyone (the evidence is to the
contrary – but you have chosen to disregard this) so I am being
punished for my views, despite the fact that they have no impact
on my work and professional abilities.
6. As Mr David Bosworth (Investigator) said on 11th November:
“I don’t think you behave in a discriminatory way, however you
could inadvertently discriminate”. So anyone with the wrong
attitude could inadvertently discriminate: the whole world
could.
7. The decision is partly based on a hypothetical situation. There
has been no discrimination against homosexual people and the
position that “this (my views) may have caused offence to some
individuals” (my emphasis added) (letter of 3rd February) is
untested and unproved.
8. I am a hard working student, honest, kind, decent who does
not believe in discrimination, now facing a life-changing
detriment due to my Christian views.
9. I informed the faculty that Jesus is against discrimination and
that I would not discriminate against homosexual people. This
is a direct attack on freedom of religion and I believe it is animus
to Christianity solely by University staff.
10. This application of correct views as complying with the
HCPC Requirements means that ‘no Christian’ can do the
course, or if they do, they cannot express freely their religious
views on sexual sin (or must renounce them).
11. I have a religious right to express my views on sexual ethics;
and it is wrong to threaten me to surrender my beliefs as a
condition of staying on the course. This is like the Soviet Union
or Nazi Germany."
I require you to express the University’s position on whether a
Muslim Student who believes in Shari’a law (in relation to the
status of women and attitudes to homosexuality) is fit to qualify
in Social Work when the student expresses his/her views in
moderate terms in a religious discussion on the internet.”
(emphasis added)
30.

It is noteworthy that in the last paragraph, the Appellant asked the University to state
its position regarding the expression by Muslims of religious views “in moderate
terms”, suggesting that he was drawing a parallel in the sense that he regarded his own
NCB postings as similarly being in moderate terms. As we explain below, it appears
that at no stage did either the FTP Committee or the Appeals Committee of the
University discuss with the Appellant that expressing views on homosexuality using
Biblical language or tropes might not be regarded as “moderate”, particularly by those
unfamiliar with Biblical language.
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Appeals Committee hearing on 28 March 2016
31.

The Appeals Committee conducted a hearing on 28 March 2016. The appeal hearing
was chaired by Professor Andrew Callaghan (Director of the Centre for Professional
Legal Education at the University) who sat with Professor Glenn Waller and Professor
Jonathan Perraton. Mr Bosworth attended as the Department Representative. Professor
Marsh was also present throughout the appeal hearing, despite not being a member of
the Appeals Committee. The Appellant attended together with Pastor Omooba. No
objections were taken to those present.

32.

The appeal hearing lasted from 10:00 to 10:50 am. On this occasion, a
contemporaneous note of the hearing was made by the Secretary to the Appeals
Committee, Stephanie Betts, which provides a reasonable record of the proceedings.
The Chair, Professor Callaghan, opened the proceedings by confirming that the grounds
of appeal were that the decision of the FTP Committee was “manifestly unreasonable”
but explaining that it was not enough for the Appeals Committee to determine simply
that it might have made a different decision. The Appellant referred the Appeals
Committee to his appeal statement. Professor Callaghan asked Mr Bosworth or
Professor Marsh if they had any “questions for clarification”. The note records as
follows:
“[David Bosworth] states that every option was given in the dept
for the matter to be resolved at dept level and allow [Felix Ngole]
to continue with his studies but [Felix Ngole]’s position became
entrenched very quickly. [David Bosworth] felt unable to simply
issue [Felix Ngole] with a warning…
[Professor Callaghan] steps in, questions for clarification only at
this stage please.”

33.

Subsequently, Mr Boswoth stated:
“[David Bosworth] wanted to issue a warning and allow for a period
of reflection but felt no choice but to refer to [FTP Committee],
because [Felix Ngole] not addressing professional behaviour
concerns, HCPC guidance dictates this approach.”

34.

Pastor Omooba is recorded as having made the following important intervention during
the hearing regarding the importance of “caution and diplomacy” when posting:
“[Pastor Omooba] - refers to guidance which also protects
religious beliefs etc but knows that caution and diplomacy is
needed in what is posted and it is fair to ask people to act in this
way but not to denounce their religious faith.”

35.

Later during the hearing, Pastor Omooba returned to the same theme and the following
exchange is recorded:
“[Pastor Omooba] – states about caution and diplomacy – important.
[Felix Ngole] agrees and feels this was not offered to him – i.e. he
believes he was told not to post on Facebook – this he feels is wrong
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([Stephanie Betts] note – it is wrong to be told not to post on
Facebook).
[[Pastor Omooba] – are you suggesting that the postings are
homophobic – but they are just quotes from the scriptures.”
36.

Professor Marsh then responded that the FTP Committee did not want to stop people
posting “but they needed to be mindful of what they post”. When Pastor Omooba
pointed out that the NBC postings were just quotes from the scriptures, Professor Marsh
and Mr Bosworth agreed but said that they contained more comment and there was the
wider impact to be considered. The following exchange then took place:
“[David Bosworth] HCPC expect their values to be upheld,
service users may read posts without context, service users may
be vulnerable. Hoped that FN would want to reflect on postings.
Important to pay attention to what you post.
[Felix Ngole] felt he had been put in a position where he needed
to choose between his religious beliefs and programmes. Felt
approach was wrong and oppressive.”

37.

The Appeals Committee commenced its deliberations at 10:50 am. The note recording
the Appeals Committee discussion and decision stated:
“Committee Discussion/ Decision
Confirm postings public not private
Notes escalated very quickly, first offence, no previous problems.
Notes HCPC guidance on social media vague and that it is not overly
helpful.
Largely quotes from the Bible, though not exclusively, interpreting
what the Bible says and ‘this is what I think’.
Demonstrates lack of insight and poor judgment, e.g. ‘not his views
but what it says in the Bible’ – this is not correct based on some of the
posts.
Needs to be aware of the impact of what he says – he is not and does
not appear to want to reflect and engage with the idea (appears
completely opposed).
Postings and views – effect public and client confidence in social
work.
Failing to reflect on actions or any willingness to want to reflect. …”

38.

The note recorded the Appeals Committee then proceeding to consider the question of
whether the FTP Committee should have imposed a lesser penalty. The Appeals
Committee concluded that the FTP’s concerns had been “made out” and that since the
Appellant was “not willing to engage/ reflect with HCPC guidance or accept
relevance”, lesser penalties were not relevant or of any use and the FTP Committee’s
decision to exclude the Appellant from his course would be upheld.

39.

The formal minute of the hearing prepared by Ms Betts recorded the Appeals
Committee’s decision as follows:
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“The Committee decided that the decision of the Faculty of
Social Sciences FTP Committee was not manifestly
unreasonable and therefore the decision that the student be
excluded from further study on a programme leading to a
professional qualification but permitted to register for an
alternative programme should stand.”
The Appeals Committee therefore upheld the FTP Committee, both on its concerns in
relation to the Appellant’s NBC postings, as well as the need for the serious sanction
of exclusion.
40.

According to the statement of Professor Callaghan, Professor Marsh addressed the
hearing as follows:
“24. Professor Marsh gave details of the decision of the FFTPC.
Professor Marsh went on to explain that during the initial hearing
the FFTPC had wanted reassurance from Mr Ngole that he
understood and would reflect on why the fitness to practise
concerns had been raised. In particular, the FFTPC was seeking
an indication from Mr Ngole that he had shown insight and
reflection about his use of social media in this case and would be
more mindful of the potential impact of any posts on public
confidence in his profession in the future, however Mr Ngole had
instead presented an extremely entrenched position and gave the
FFTPC serious concerns that his fitness to practise was impaired.
25. Professor Marsh explained that the issue for the FFTPC was
not questioning Mr Ngole’s holding of his religious beliefs or his
right to express his beliefs but his failure to reflect on how the
postings could be considered in the context of the HCPC
Guidance on Conduct and his failure to show insight into how
his conduct could impact on service users and their confidence
in the social work profession. The FFTPC were concerned that
Mr Ngole had not and did not appear able to reflect on how his
use of social media could affect the confidence of vulnerable
service users who were in single sex relationships or the wider
public in the social work profession.”
Appeals Committee’s decision letter

41.

The Appeals Committee’s decision was notified to the Appellant in a ‘Completion of
Procedures Letter’ dated 31st March 2016. The reasons given for the Appeals
Committee’s dismissal of the Appellant’s appeal can be summarised as follows: (i) The
Appellant’s NBC posts were “inappropriate” in the context of the HCPC’s code of
conduct and the fact that the professional qualification involves dealing with members
of the public. (ii) The Appellant failed to offer “any insight or reflection” on how his
public postings “may negatively affect the public’s view of the social work profession”.
(iii) The Appellant’s failure “to acknowledge or respect the relevance of the HCPC’s
code of conduct”.
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The Appeals Committee’s conclusion that the Appellant had failed to show “any insight
or reflection” as to the impact his public postings might have was, however, in contrast
to the account of Pastor Omooba, part of whose witness statement reads:
“14. I also made a point that it was wrong and unhelpful for the
panel to require Felix to denounce his Christian beliefs; it would
be much better to try and find a mutually acceptable solution. If
the University simply wanted Felix to be more discreet in his
social media postings, he would be happy to comply with any
such guidelines (however none were offered).
15. …The University was insisting that Felix cannot express his
Christian beliefs on homosexuality in any forum except a private
setting. In my view Felix was not ‘entrenched’; and was seeking
to respond to the concerns of the University without
compromising his faith. Unfortunately, all our efforts to find
some middle ground with the University fell on deaf ears.”

Complaint to Office of Independent Adjudicator
43.

The Appellant made a separate complaint to the Office of the Independent Adjudicator
for Higher Education (“the OIA”). Following a review of the matter, the OIA found
that both the FTP Panel and the Appeals Committee had followed their procedures and
there was no evidence of bias or a reasonable perception of bias. The issues were found
to be a matter of professional judgement for the University. The OIA criticised the FTP
Panel for a lack of reasoning for its decision, but found this defect to have been rectified
by the Appeals Committee’s reasoning.

44.

The OIA report concluded as follows:
31. …We are satisfied, however, that it was not Mr Ngole’s
religious beliefs or even the general expression of those beliefs
that was at issue. Rather, it was the manner in which he had
expressed his beliefs on a publicly-accessible social media site,
and his level of insight into the consequences of doing so on public
trust in the profession, which was of concern to the University. We
are satisfied that it was reasonable for the University to say that
the posts amounted not just to Mr Ngole quoting passages from
the Bible, but also to him expressing his own personal views, for
instance saying that “homosexuality is a sin, no matter how you
want to dress it up…
32. Although Mr Ngole maintains otherwise, we are satisfied
that the University had made clear in its communications to him
that it was not his beliefs concerning homosexuality, but the
manner in which he had posted his views on Facebook which
gave rise to concerns about his fitness to practise. …
35. … In our view, the wording used by the [FTP Committee]
did not accurately reflect the test it was applying, namely
whether the posts were likely to affect the public’s view of, or
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confidence in, the social work profession. We are satisfied,
however, that this was rectified by the Appeals Committee…
37. We are satisfied that the University gave sufficient
explanation to Mr Ngole as to its concerns [about how the posts
were likely to undermine the trust of a reasonable member of the
public]. …[T]he University had highlighted to Mr Ngole that
service users might read the posts without understanding the
context or might be vulnerable and be affected by the comments
that Mr Ngole had made – which related to public confidence and
trust in the profession.
42. … Given Mr Ngole’s statements about putting forward his
views in the same way in the future, and given the Committee’s
conclusions about the level of insight he had demonstrated, we
are satisfied that it was reasonable for the Committee not to have
imposed a lesser sanction.”
The Regulatory Framework
Health and Social Work Professions Order 2001 (“HSWPO”)
45.

As explained above, the HCPC was established by HSWPO to regulate a range of
professional service provision in the health and social work sectors. The HSPO provides
inter alia as follows:
“3(2) The principal function of the Council shall be to
establish from time to time standards of education, training,
conduct and performance from members of the relevant
professions and to ensure the maintenance of those standards.”
“3(4) The over-arching objective of the [HCPC] in exercising
its functions is the protection of the public.”
“3(4A) The pursuit by the Council of its over-arching
objectives involves the pursuit of the following objectives –
(a)
(b)
(c)
“3(5)
(a)

to protect, promote and maintain the health, safety and
well-being of the public;
to promote and maintain public confidence in the
professions regulated under this Order; and
to promote and maintain proper professional standards
and conduct for members of those professions.”
In exercising the functions, the Council shallhave proper regard for(i) the interests of persons using or needing the service of
registrants in the United Kingdom, and
(ii) any differing interests of different categories of registrants;”
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The HCPC maintains a register of members, and regulates members and membership
of the social work profession. Its functions as regards fitness to practice and ethics are
set out in article 21:
“21(1) The Council shall(a)

establish and keep under review the standards of conduct,
performance and ethics expected of registrants and prospective
registrants… and give them such guidance on these matters as it
sees fit; and

(b)

establish and keep under review effective arrangements to protect
the public from persons whose fitness is impaired.

(2) The Council may also from time to time give guidance to registrants,
employers and such other persons as it thinks appropriate in respect of
standards for the education and training, supervision and performance of
persons who provide services in connection with those provided by
registrants.”
HCPC Standards of Conduct, Performance and Ethics
47.

The HCPC maintains a register of members, and regulates members and membership,
of the social work profession. It has published Standards of Conduct, Performance and
Ethics setting out the duties of registrants (registered practitioners).

48.

The HCPC does not directly regulate student or trainee social workers. Instead, with
prospective registration in mind, the HCPC's Education and Training Committee is
required by article 5(2) HSWPO from time to time to –

49.

(1)

Establish the standards of proficiency necessary to be admitted to the different
parts of the register being the standards it considers necessary for safe and
effective practice under that part of the register; and

(2)

Prescribe the requirements to be met as to the evidence of good health and good
character in order to satisfy the Education and Training Committee that an
applicant is capable of safe and effective practice under that part of the register.

Article 9 HSWPO requires applicants for registration to satisfy the Education and
Training Committee that they hold an approved qualification. Article 12 provides that
an approved qualification is one approved by the HCPC as attesting to the necessary
standards of proficiency. Part IV of HSWPO makes further provision for the setting of
standards of education and training and for approving courses, institutions, tests and
qualifications which will enable students in due course to apply for registration.

HCPC’s Guidance for Providers on Standards of Education (SET guidance)
50.

The HCPC accordingly operates a system of approval or accreditation of certain social
work courses as capable of leading to registration on successful completion. The HCPC
envisages the role played by providers of courses as that of gatekeepers providing a

AB 1738

Judgment Approved by the court for handing down.

Ngole -v- University of Sheffield

safeguard against students who are not fit to practise being admitted to the register. It
has published Standards of Education and Training (“SET”) Guidance which is directed
at providers of such courses to help them ensure the relevant standards are maintained.
51.

SET 3.16 provides for there to be a process in place throughout the programme for
dealing with concerns about students' profession-related conduct. The Guidance
provides that the purpose of this is
“…to make sure that education providers play a role in
identifying students who may not be fit to practise and help them
to address any concerns about their conduct in relation to their
profession. The process should focus on identifying and helping
to address concerns, but should also allow an appropriate range
of outcomes, including providing for an award which does not
provide eligibility to apply to the Register.”

52.

SET 4.5 of the Guidance provides that the curriculum must make sure that students
understand the implications of the HCPC's standards of conduct, performance and
ethics, and that those standards must be taught and met throughout the programme or
course.

53.

SET 4.6 requires the delivery of the programme to support and develop autonomous
and reflective thinking, encouraging students to reflect on their learning, and consider
their approach to their own practice and its responsibilities.

HCPC’s Guidance for Students
54.

The relevant code of conduct is the HCPC’s “Guidance on Conduct and Ethics for
Students” (“the Guidance”) which applies to a very broad range of health care
professions including arts therapists, paramedics, radiographers, dieticians, hearing aid
dispensers, physiotherapists (to name but a few), as well as social workers in England.
The Guidance sets out specific guidelines for students on conduct and ethics, in terms
equivalent to the professional standards for registrants, with allowance being made for
the difference in the student regulatory context. It explains that fitness to practise means
that someone has the skills, knowledge, character and health to practise safely and
effectively.

55.

The Guidance also provides the following advice to students:
“Conduct Outside Your Programme
On your programme you have the opportunity to develop the
skills and knowledge you need to become a professional in an
environment which protects the public. You also have the
opportunity to learn about the behaviour that the public expects
from a registrant.
As a student studying to become a professional in a regulated
profession, you have certain responsibilities. On your
programme you will be expected to meet high standards of
conduct and ethics.
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You should be aware that in very serious circumstances, your
conduct may affect your ability to:
– complete your programme;
– gain the final qualification;
or – register with us. …
When you apply to join our Register, we ask for information as part of a
declaration that you have a ‘good character’. …”
Guidance on conduct and ethics
1. You should always act in the best interests of your service
users.
…
- You should treat everyone equally.
…
3. You should keep high standards of personal conduct
- You should be aware that conduct outside of your programme
may affect whether or not you are allowed to complete your
programme or register with us.
…
13. You should make sure that your behaviour does not
damage public confidence in your profession
- You should be aware that your behaviour may affect the trust
that the public has in your profession.
- You should not do anything which might affect the trust that
the public has in your profession.”
56.

The HCPC explains that the student guidance is intended as an introduction to, or
educative elaboration upon, the Standards, in the form of explanatory notes, to aid
students in becoming familiar with the Standards. It does not in any sense replace the
professional standards or suggest a different set of standards for students, but simply
recognises that students are in the process of preparation to take on the level of
autonomous personal responsibility for regulatory compliance which full registrant
status will demand.

HCPC social media guidance
57.

The HCPC has also, separately, published guidance for registrants, as well as students,
about use of social media, designed to explain how to use social media in a way which
meets HCPC standards. It reminds registrants as to the importance of ensuring that use
of social networking sites is consistent with appropriate professional standards. It
states:
“Focus on standards – social networking sites
More and more people are using social networking sites or blogs
to communicate with friends and family. Registrants, educators
and individuals studying to join the professions we regulate
sometimes contact us to ask our views on the use of these sites.
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We recognise that these sites are a useful way of communicating
and sharing information with friends and colleagues.
Information placed on social networking sites is in the public
domain and can therefore be viewed by other people.
You may use social networking sites to share your views and
opinions. Again, this is not something that we would normally
be concerned about. However, we might need to take action if
the comments posted were offensive, for example if they were
racist or sexually explicit.
You should make sure that when you use these sites, your usage is
consistent with the standards that we set. The relevant standards from
the standards of conduct, performance and ethos are as follows.
-

You must act in the best interests of service users.

-

You must respect the confidentiality of service users.

-

You must keep high standards of personal conduct.

-

You must behave with honesty and integrity and make sure that your
behaviour does not damage the public confidence in you or your
profession. …

You may use social networking sites to share your views and
opinions. Again, this is not something that we would normally
be concerned about. However, we might need to take action if
the comments posted were offensive, for example if they were
racists or sexually explicit.
Social networking sites are a part of many registrants' and
students' everyday life. We do not have any concerns about you
using these sites, so long as you do so within the standards that
we set. …”
58.

It guides registrants to try to be polite and respectful, and avoid using language that
others might reasonably consider to be inappropriate or offensive. It reminds registrants
of relevant professional standards, including:
“You must make sure that your conduct justifies the public’s
trust and confidence in you and your profession. This means you
need to think about who can see what you share. … Even on a
completely personal account, your employer, colleagues or
service users may be able to see your posts or personal
information. It is best to assume that anything you post online
will be visible to everyone.”
It points out that social media activity which is unprofessional may put registration at
risk.

University’s Handbook
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59.

The University’s course meets the HCPC Education and Training Committee's
requirements both as to curriculum and assessment, and also in relation to the
University's procedures for dealing with concerns about any student's fitness to practise.

60.

In this regard, the University's MA Social Work Student Handbook, and other materials
explaining the course to students, make clear the HCPC's wider regulatory oversight
role and the statutory context within which it has been designed. The Handbook draws
express attention to the need to avoid any kind of discriminatory or oppressive
language/behaviour and states:
“As a student social worker, you need to be aware that the MA
Social Work is a programme of professional training and that
you are expected to behave in a professional manner in the
University, on placement and in your personal life (including use
of social media).
PLEASE NOTE: comments made by students on social
networking sites have in the past been the subject of disciplinary
proceedings: comments would be judged against the University
conduct expectations, Fitness to Practise regulations and
relevant professional practice standards.”

The Judge’s Findings
The Article 10 issue [42-69]
61.

The judge began her full and meticulous judgment by considering whether the
Appellant’s Article 9 ECHR rights were engaged. She considered a number of
authorities but did not find them to be directly applicable to the issue in this case. The
postings were found to have been a religiously motivated contribution to a political
debate; it was not a protected manifestation of religion. In such a context, it was
accepted that the University’s decision was not an interference with the Appellant’s
Article 9 rights. The case was then considered on the basis of interference with the
right to freedom of expression under Article 10 ECHR. The judge accepted that there
had been a prima facie interference with those rights in this case, and proceeded to
consider the lawfulness of that interference. It was noted however, that the religious
dimension of this case remained legally relevant and would have a bearing on the
lawfulness of the interference with Convention rights to freedom of expression. We
find this to be the correct approach in this case.

Prescribed by law [70]-[93]
62.

The judge then turned to consider whether the interference with the Appellant’s Article
10 rights was prescribed by law. On this issue, Mr Diamond, for the Appellant,
submitted that the standards materials were too imprecise to guide the Appellant’s
conduct, or create enough foreseeability of the consequences the University would
attach to his conduct. In the alternative, it was argued that, properly construed, the
standards materials were not applicable to the Appellant’s conduct which was outside
the sphere of his professional studies. There was no apparent connection between the
Appellant’s postings and the social work profession.
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63.

Drawing together the findings in R (Pitt) v General Pharmaceutical Council [2017]
EWHC 809 (Admin) and R (Core Issues Trust) v Transport for London [2013] EWHC
651, the judge outlined the importance of interpreting standards fairly as a whole and
in a practical manner. The flexibility in such standards is reflective of a degree of selfregulation that is expected of professionals rather than an approach of strict conformity.
The standards materials in relation to the social work profession were found to be
“familiar regulatory territory… [which was] good enough to comply with the
‘prescribed by law’ test” [82].

64.

The judge found that the Appellant had been put squarely on notice with regards to his
conduct outside the programme and whilst using social media. He had access to the
standards materials and to support in interpreting them. It was clear from the standards
materials that they could apply to personal postings. Social work was held to be an
environment in which constant personal vigilance is necessarily encouraged. The
public nature of the postings meant that while they made no reference to the social work
context, they could be readily accessed from a social work context.

65.

The judge found that the religious context of the postings must be considered from the
perspective of public readership. From this standpoint she noted (at [91]) that “[l]ooked
at objectively, the NBC postings are entirely capable of being read in a way which
would make a fair-minded, even a sympathetic, reader at least wonder how the poster
would behave in the world of social work”. Potential service users are people who
particularly need to be able to trust members of the profession and who may be entirely
unable to discern the theological gloss in “religious speech” on words such as
‘abomination’ and ‘wicked’.

Legitimate aim [94]-[111]
66.

In relation to the legitimacy of the aim pursued by the University, Ms Hannett, for the
University, outlined that the overarching aim of the regulatory regime is the protection
of the public. The judge noted that “[t]he social work profession is a front-line provider
of public services intimately affecting the private lives and social and economic
wellbeing of service users” and this is the concern of the standards which regulate the
profession. The Appellant did not appear to dispute the legitimacy of an obligation to
promote public confidence in the social work profession and to ensure that service users
were, and perceived that they would be, treated with dignity and without discrimination.

67.

Focusing on the importance of perception of service users, the judge found that the
issue turned on impact rather than the intention of the professional in question. She
outlined that it was important in the social work context to understand the vulnerability
of service users as well as their diversity of background and need. This importance of
sensitivity to social divisions, such as sexual orientation, was a key feature of the
training on the University’s MA Social Work course.

68.

Turning to the authorities, the judge outlined that precedent indicated that interference
with an individual’s Convention rights could be justified as a legitimate aim where the
objective of a profession was concerned. In reaching this conclusion, she analysed the
four cases considered in Eweida v United Kingdom (2013) 57 EHRR 8. In each, the
importance of providing a public service without discrimination was highlighted.
Though the facts in each case were considerably different to the present, the four cases
were found to be helpful in establishing that in the provision of public service, the
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diversity of sexual orientation is treated ‘with dignity and without intrusion of the
personal views of service providers which do not support those objectives’ [104].
69.

The judge noted that the University was not claiming there was a risk of future
intentional discrimination by the Appellant, nor was it relying on controlling
offensiveness as a legitimate aim. Rather, in an important point, the University
accepted that the Appellant had not acted in a discriminatory manner, and that he would
not intentionally discriminate. The concern expressed was that, in the light of the
content and tone of the postings, the general reader, the University, and actual and
potential service users might legitimately wonder whether he might discriminate. The
future risk of the Appellant expressing his religious views, in the way that he had done,
remained. He had been clear that if in the future course of his service delivery, he was
asked about his views on same-sex sexuality he would give an unambiguous response.
It was the impact that those views could have on the trust in the profession which
concerned the University. The judge concluded that the University’s aims, in the
context of statutory regulation and service delivery, were legitimate.

Proportionality [112]-[119]
70.

The judge approached this assessment in accordance with the four stages summarised
by Lord Sumption JSC in Bank Mellat v HM Treasury (No 2) [2014] AC 700. That the
objective of the University’s decision is sufficiently important to justify the limitation
of a fundamental right was not in dispute.

71.

The next stage required a determination of whether the measure taken by the University
was rationally connected to its objective of maintaining fitness to practise standards in
its gatekeeper role. The judge saw force in the submissions that it is unlikely that a
service user would have come across the postings in question, that a ‘generous
allowance’ could be made for the fact the Appellant was an unqualified student who
was participating in a lively discussion, and that there is a danger in regarding any
misconduct as particularly affecting the reputation of the office rather than the man.
The judge also noted that there was no evidence of any actual effect of the posts.
However, she was persuaded that the Appellant was ‘proximate’ to service users. He
would be in contact with users on placement and would be seen as a representative of
the profession. He was aware of the professional standards he was expected to comply
with, and had “chosen publicly to express his views on a sensitive matter of direct
relevance to social work practice … in ‘religious speech” [125]. Therefore, the rational
connection between the postings and the University’s inquiries was established.

72.

The University’s decision to remove the Appellant from the social work course was
then considered at the third stage of the proportionality assessment: consideration of
the intrusiveness of the measure undertaken. The judge noted that the University did
not seek to argue the posting alone would have justified the Appellant’s removal. She
accepted that this would indeed have been disproportionate. Instead, the University
said that it was the Appellant’s reaction to the process, in particular his lack of insight
and reflection that called his fitness to practise into question.

73.

The judge accepted that there was some uncertainty about what actually happened at
the FTP hearing but, based on the witness statement of its chair, the subsequent
decisions of the Appeals Committee and the University’s submissions to the OIA, she
accepted that the lack of insight is what motivated the decision and not a focus on the
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NBC postings or an animus against the Appellant’s faith. The judge gave weight to the
FTP’s decision-making process and recognised that the court should not substitute its
own decision. She also reminded herself that the sanction imposed on the Appellant
was a severe one: it was career ending. However, she found that “[t]o substitute for
the judgment of professionals on a question of risk to social work service users, and to
the effective delivery of a difficult and demanding public service, is to make a decision
for the consequences of which a court is not properly accountable to the public” [161].
She concluded that there was no good reason or basis for her to disagree with the
assessment of the FTP Committee and find that a less severe measure could be imposed:
“A court cannot with any confidence conclude, in the absence of good reason, that a
student conscientiously assessed as unteachable is, in fact, teachable” [162]. The
Appellant had not shown any willingness to engage constructively with the concerns
raised.
74.

As a final check on her reasoning before reaching a decision, the judge considered the
overall fairness of the decision. She noted the following:
“If a chain of events, starting with a student posting Bible verses
on a news website and ending with him being removed from his
course, is one for which the law does not provide him with a
remedy, it is important to test hard why not.” [163]

75.

The judge emphasised that universities have a wide range of responsibilities to their
students. Equally, she outlined that freedom of expression is an important right and
that it includes freedom of religious discourse, especially in a university. For courses
leading to professional registration, universities also have an additional set of
responsibilities. They have to be rigorous in protecting the public from people whose
professionalism is uncertain. This has to be balanced with being fair and supportive to
the students on those courses.

76.

The judge took the view that what troubled the University was not the religious
motivation/content of the student’s posting but:
“how they could be accessed and read by people, service users
included, who would perceive them as judgmental, incompatible
with service ethos, or suggestive of discriminatory intent. … It
was reasonable to be concerned about that perception. The
language used was strong and the endorsement of the poster was
clear. There was nothing on the face of the postings themselves
to allay the concern.” [169]

77.

What troubled the university even more was:
“the apparent refusal of the student to take an active interest in
that concern about perception. He seemed either to deny the
possibility of such a perception or to deny that it should be taken
seriously. He also seemed to think that the fact that he was
exercising his personal freedoms on a matter of religious speech
meant that his behaviour was in effect none of the University’s
business.” [170]
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78.

This had led to rapid escalation between the parties as they were effectively talking past
each other. The judge considered that there was no obvious incompatibility between
deeply held religious views and social work, nor was there an irreconcilable conflict
between Convention rights and professional standards. This is a rare case where the
reconciliation failed.

79.

Testing the fairness of the outcome required looking not just at the choices the
University had but also the choices the student had. The Appellant had professional
responsibilities, including outside work. There are choices available in the use of
religious speech, and professional discipline can guide those choices.
“Religious speech like the NBC postings can, as Mr Diamond
said, “confuse the secular mind”. That is something with which
professional practitioners working with secular minds have a
responsibility to deal… Perhaps there could have been ways to
express public support for Kim Davis, complete with Biblical
authorities, while leaving the audience in no doubt about the
poster’s caring professionalism.” [176-177]

80.

The judge noted the Appellant’s complaint that no-one told him what sort of religious
speech is allowed. However, she found that:
“Trainee professionals might be expected to show they could
think that through for themselves; to work out the impression
that might be given in the wider world; to take personal
responsibility for it; to work through to a professional solution;
and if in doubt to take a balanced and consultative approach.
…
As Mr Diamond said, religious speech has “multiple meanings”:
it is multi-layered. Its theological layer is not necessarily widely
understood. Its moral layer is not always warmly received. Its
cultural layer may provoke active hostility. Where it touches on
issues of same-sex sexuality, it may be radically rejected or
cause hurt and harm, even if that is the last thing intended. Social
workers have to deal with how people will actually react to it in
real life, and express themselves accordingly. That is not about
a “blanket ban”, or about stifling religious speech or about
denouncing faith; it is about seeing the world as others see it, and
making the connection between what you say and the provision
of public services in sensitive and diverse circumstances.
Trainee social workers have to satisfy their supervisors that they
understand this, and are if necessary working hard at it. That
requires a reflective and proactive response to concerns being
raised (the development of “autonomous and reflective thinking”
is an HCPC SET expectation for courses of this sort). A reactive
and defensive response is likely only to amplify those concerns.
It was reasonable to expect a student whose career was at stake
to have gone further to show that he understood the questions
and had some reassuring answers.” [177-178]
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Therefore, in those terms the judge found that the Appellant was not placed in a position
where he had to choose between his faith and being a social worker:
“He was in a position where he himself had to show he could, in
his own way, reconcile the two. That is to a degree a personal
matter. He could not simply expect others to do it for him. And
if he could not in the end work out a solution that he could put
into practice to everyone’s satisfaction, including his own, then
the result that came about was the right one.” [180]

82.

For those reasons the Judge held that a fair balance was struck and she declined to
interfere with decision impugned.

The Submissions on Appeal
83.

It will be apparent that we have decided this case on grounds materially different from
those argued by Mr Diamond. We did not find Mr Diamond’s submissions grappled
with the essential elements of this case, but we nevertheless set his submissions out
below for completeness, together with Ms Hannett’s response on behalf of the
University.

Prescribed by law
84.

Before us, Mr Diamond argues that the regulatory material fails to comply with the
second test set out in Purdy v DPP [2009] UKHL 45 in that it is not sufficiently precise
to enable the Appellant to understand its application to Facebook posts so that he is able
to regulate his conduct without breaking the law. The interpretation of the regulatory
framework by the Judge gives the HCPC and the University ‘an unfettered power’ to
determine whether an expression undermines public confidence in the profession and
renders an individual unfit to practice. Any limitations on the freedom of speech by the
HCPC Guidance on Conduct and Ethics for Students must be construed strictly. The
scope and manner of any discretion the University can exercise on the issue was not
clearly outlined in relation to its application to his Facebook posts. Nothing in the
regulatory framework prohibits polite expression of a Biblical view on same-sex
marriage by a student.

85.

It was submitted that the judge erred in setting aside the relevance of Smith v Trafford
Housing Trust [2013] IRLR 86 on the ground that it was a private employment law
dispute rather than one dealing with Convention rights. If anything, the requirement of
‘prescribed by law’ is more stringent than in ordinary contractual interpretation. An
individual subjected to codes and policies must be able to ascertain exactly what he can
and cannot do, and the extent to which those obligations extend beyond the workplace.
In Smith, the broad policies dealing with the issue of bringing the employer into
disrepute in this case were found not to extend to a personal Facebook post, made
outside of working hours. The same reasoning must apply here.

86.

Mr Diamond submitted that, following Livingstone v The Adjudication Panel for
England [2006] EWHC 2533 (Admin), the University faced a high hurdle of showing
that the actions of the Appellant objectively undermined public confidence in the social
work profession and the interference was justified. The judge erred in failing to apply
the principle adequately here.
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87.

Ms Hannett accepted that, for a rule to have the force of law, it must be formulated with
sufficient precision so that a citizen is able to foresee, to a reasonable degree, the
consequence which a given action may entail: see Sunday Times v UK (1979) 2 EHRR
245. Absolute certainty is unattainable. Laws that confer discretion are not inconsistent
with the principle of legal certainty, provided that the scope of the discretion and the
manner of its exercise are indicated with sufficient clarity. In the context of
professional discipline, it is necessary for standards to protect the public reputation of
a profession, to retain flexibility and yet be sufficiently certain.

88.

Ms Hannett contended that the judge was correct to conclude that the standards applied
to the Appellant’s case by the University were prescribed by law. The regulatory
material required a measure of personal responsibility to be taken for conformity to the
ethos of the profession and an understanding that personal conduct in public can have
an impact on the profession. The Appellant was on notice that these standards applied
to the personal use of social media and applied to religiously motivated speech “where
that could have professional consequences on its impact on others, as may usually be
the case where it is in the public domain”. Had the Appellant been in any doubt about
standards applicable, he could have sought guidance.

89.

Finally, she maintained that the judge was right to hold that she was not assisted by
reference to the different regulatory and factual contexts in Smith and Livingstone,
neither of which concerned the fitness to practise of a professional. There was no
concern that the comments made by Mr Smith would represent the position of the
Housing Association. Livingstone dealt with a regulatory framework in relation to
elected officials, distinguishable from the social work context in this case.

Legitimate aim
90.

Mr Diamond contended that while service users have the right to access social workers’
services without being discriminated against, they do not have a right to choose a social
worker of a particular political or religious persuasion. In the cases of Ladele v LBC
Islington [2009] EWCA Civ 1357 (and see Eweida v United Kingdom), McFarlane v
Relate Avon Ltd [2010] IRLR 872, and R (Johns) v Derby City Council [2011] 1 FLR
2094, the interference with the applicants’ Article 9 rights was justified by the need to
prevent actual discrimination against those in same-sex relationships. In this case, the
justification is based on perception, and indeed an unreasonable perception of a risk of
discrimination.

91.

Mr Diamond argued that for a regulator to censor the expression of a professional’s
legitimate beliefs to ensure “compatibility, in perception terms, of the views expressed
with the ethos of the service”, is wrong in law. Maintaining public confidence in a
profession does not justify preventing a particular viewpoint being held, or expressed,
by members of that profession. Any limitation of social and religious advocacy by
professionals must be clearly defined and sufficiently justified. In Vogt v Germany
(1996) 21 EHRR 2015 and Wille v Liechtenstein (2000) 30 EHRR 558, the ECtHR
found that the interference with the Article 10 rights of the applicants was not justified,
where there was no evidence that it affected the work of the professional.

92.

He maintained that the judge should have followed the reasoning in Vijnai v Hungary
(2010) 50 EHRR 44, and found that the public perception of a risk of discrimination
cannot justify a restriction on the Appellant’s freedom of expression. To suppress the
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expression of Biblical criticism of sexual practices would amount to a heckler’s veto.
The law offers ample protection to any victims of discrimination. Here there is no
evidence of actual or intended discriminatory conduct by the Appellant, or of any
dissatisfaction from any service user or teaching professional.
93.

Ms Hannett argued that the body considering a professional person’s fitness to practise
is concerned with the reputation of the profession, rather than the punishment of the
professional. Conduct outside of professional practice is capable of constituting
professional misconduct. The judge rightly found that the University, as a gatekeeper
for the HCPC, pursued legitimate aims in ensuring that public confidence in the social
work profession was promoted and maintained and that service users were treated, and
perceived they would be treated, with dignity and without discrimination. The
Appellant had conflated the different questions of proportionality of an aim, and the
proportionality of the measure taken in pursuit of a legitimate aim.

94.

On the issue of whether this decision was taken to avoid service users being offended
by the Appellant’s comments, Ms Hannett highlighted that the judge noted in her
decision that this is not a case about general public offensiveness but instead about the
regulation of the relationship between service provider and user, in which the balance
of power and vulnerability is very unequal.

95.

Ms Hannett argued that the perception of a risk, that a social worker may discriminate
on grounds of sexual orientation, is a legitimate concern for the University. The judge
was entitled to conclude that a reasonable service user, reading the Appellant’s
postings, might perceive that they would not be treated with dignity or respect. That
undermines public confidence in the profession.

Proportionality
96.

Mr Diamond argued that the judge erred in her assessment of proportionality. The
effect of the judgment would be to permit professional regulators to treat the legitimate
expression of unpopular beliefs on a political, social, religious or philosophical issue as
a breach of the professional code of conduct, and a professional’s unwillingness to be
silenced in their expression of legitimate views as a lack of insight, aggravating that
breach. The judge should have recognised that the Appellant’s comments were made
in a social as opposed to a professional context, his beliefs were a genuine contribution
to an important public debate, and were in response to direct questions. Latitude must
be given to the context of public debate (Gunduz v Turkey (2005) 41 EHRR 59).

97.

Mr Diamond contended that the judge erred in deferring to the Regulator to the extent
that she did. The fitness to practise process interfered with his freedom of expression
in an unjustified manner.

98.

Ms Hannett emphasised that the test for this Court is whether ‘the judge erred in
principle or was wrong in reaching the conclusion which [she] did’ and it is not enough
that the appellate court might have arrived at a different conclusion (R (AR) v Chief
Constable of Greater Manchester Police [2018] 1 WLR 4079). She argued that the
judge rightly gave weight to the decision reached by the University bodies. It is well
established that a Court must approach the decisions of professional tribunals with some
deference, attaching special weight to the judgement or assessment of a decision maker
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with ‘special institutional competence’, particularly where these judgements involve a
predictive element (R (Lord Carlile of Berriew QC) v SSHD [2015] AC 495).
99.

The Appellant was aware of the standards he was required to comply with as he had
ready access to the regulatory material applicable to his profession. The Appellant did
not simply quote from the Bible but also espoused his own views against
homosexuality. When asked how he would respond to a question on his views on samesex sexual relationships, the Appellant stated that he would tell people his opinion.

100.

It was accepted that the Appellant currently worked with young people with family
members in same-sex relationships and that he was always supportive of them, whilst
truthfully representing his views if called on to do so.

101.

The University argued that the judge was entitled to conclude that a fair balance
between the Appellant’s rights and those of the wider community had been struck by
the University. The University had an overriding duty to protect the public and to ensure
public confidence in the social work profession. The Appellant’s submissions
amounted to a disagreement with the judge’s findings. He had failed to identify an
error in principle or show that the judge was wrong in reaching the conclusion that she
did. Proportionality requires a fact-sensitive analysis and, none of the cases cited by
the Appellant therefore show that the Judge erred in her proportionality assessment. Of
the cases cited by the Appellant, the only one dealing with regulation of a profession is
Vogt v Germany. However, Ms Hannett submitted that that case too is distinguishable.
The case concerned the dismissal of a teacher as a result of her active membership of
the Communist party. However, the defendant did not allege that these views were, or
could have been known by Ms Vogt’s pupils, or that they had any repercussions for her
teaching.

Analysis and Conclusions
102.

This is a not a straightforward case. Although we disagree with the conclusions of the
judge below, we begin by acknowledging the care and erudition with which the judge
approached her judgment.

Clarity of Regulations and Guidance
103.

We reject the Appellant’s proposition that the HCPC Regulations and Guidance were
insufficiently clear or precise, so that they failed the requirements of law as laid down
in Purdy v DPP. In our view, Ms Hannett is correct in her submission, based on Sunday
Times v UK, that the citizen (or the student professional) must be able to foresee to a
reasonable degree, the meaning of a rule and the consequences which may arise from
default. But absolute certainty is not achievable. That must particularly be so where,
as here, Regulations and attendant Guidance address students training for a wide range
of professions. It must have been clear that offensive language and the expression of
discriminatory views would be unacceptable. The necessary breadth of the Regulations
and Guidance, in our view, do not carry these Regulations beyond what can properly
be enforced by law, but they do call for flexibility and proportionality in enforcement.

Legitimate aim
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104.

Turning to the question of the legitimate aim of the professional regulations applicable
here, we agree with the judge that the maintenance of confidence in the relevant
profession falls within the legitimate aim of professional regulation, and must be
supported in law. Indeed, every set of professional regulations is likely to encompass
this aim, if in no other sense than to incorporate a duty not to bring the relevant
profession into disrepute. However, a moment’s consideration will lead to the
conclusion that the maintenance of confidence will carry very different requirements in
different professions, and in different factual contexts. Thus, public expression of firm,
political views will be perfectly proper for a lawyer in private practice, but are quite
improper for a judge.

105.

It must equally be the case that the obligation to maintain confidence cannot extend to
prohibiting any statement that could be thought controversial or even to have political
or moral overtones. No social worker could be sanctioned for arguing in public that
social work was under-funded. The expression of such views in offensive language,
however, might well damage confidence. The prevention of the latter would fall within
the legitimate aim of the system of professional regulation, prevention of the former
would not. The existence of a broad legitimate aim is a mere threshold to the key
decision in this case, as in almost all cases it must be. Such a legitimate aim must have
limits. It cannot extend too far. In our view it cannot extend to preclude legitimate
expression of views simply because many might disagree with those views: that would
indeed legitimise what in the United States has been described as a “heckler’s veto”.

106.

On the other hand, the legitimate aim of such regulation must extend so far as to seek
to ensure that reasonable service users, of all kinds, perceive they will be treated with
dignity and without discrimination. Social work service users cannot usually choose
their social worker. The use of aggressive or offensive language in condemnation of
homosexuality, or homosexual acts, would certainly be capable of undermining
confidence and bringing the profession of social work into disrepute. As the Guidance
makes clear, the Appellant had an obligation not to allow his views about a person’s
lifestyle to prejudice his interactions with service users by creating the impression that
he would discriminate against them.

Proportionality
107.

We turn to the major question of proportionality, with the four stages of consideration
applied by Lord Sumption and Lord Reed in Bank Mellat in mind. The first stage is
hardly distinguishable from the question of the legitimate aim of regulation, at least in
this case. The objective of regulation was proportionate. The extent of interference
must be proportionate. We accept that consideration of interference with the Article 10
right of the Appellant is rationally connected to the objective. The real questions are
the degree of intrusion into the Article 10 right, and whether a less intrusive alternative
to removal from the course and a bar from professional life would have sufficed.

108.

The judge, in considering the proportionality question, accepted from the University
the proposition that it was not the statements of the Appellant which were the heart of
the matter. As we have indicated, the judge noted that the postings alone would not
have provided a proportionate basis for removal from the course. It was said to be the
reaction of the Appellant when taxed about the postings, and his perceived lack of
insight into the problems, which was the real cause for concern.
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Lack of ‘insight’ and entrenched positions
109.

At the heart of the University’s decision to remove the Appellant from his course was
the finding that the Appellant lacked “insight” and had become “entrenched”. The FTP
Committee found at an early stage that the Appellant had shown insufficient “insight”
into the effect publicly posting his views would have on his ability to carry out a role
as a Social Worker (and had failed to demonstrate that he would refrain from similar
postings in the future). The Appeals Committee found that the Appellant had failed to
offer “any insight or reflection” on how his public postings may negatively affect the
public’s view of the social work profession (see above).

110.

In our view, the University’s failure to appreciate two matters mean that it can be
described as itself lacking insight. The University failed to appreciate that the
Appellant’s apparent intransigence was an understandable reaction to what he was
being told by those in charge of the disciplinary process, namely that he could never
express his religious views on topics such as sexual morals in any public forum, i.e. that
there was a blanket ban. The University failed to appreciate that it had taken a stance
which did not accord with the HCPC guidance or common sense. The HCPC guidance
- which the Appeal Committee itself referred to as “vague and not particularly helpful”
- did not prohibit the use of social media. It made it clear that the use of social media
to share personal views and opinions was permitted but simply said that the University
might have to take action “if the comments posted were offensive, for example if they
were racist or sexually explicit” (see above).

111.

Crucially, at no stage did those in charge of the disciplinary process make the University
make it clear that it was the manner and language in which the Appellant had expressed
his views which was the problem or discuss or offer him guidance as to how he might
more appropriately and moderately express his views on homosexuality in a public
forum and in a way in which it would be clear that he would never discriminate on such
grounds or allow his views to interfere with his work as a professional social worker.

112.

In our view, the University quickly became entrenched: the University never shifted
from its initial view that the Appellant lacked “insight” or asked itself why the
Appellant had reacted in the intransigent way he did. If it had reflected, the University
would or should have realised that fault lay with it for the unfortunate course which the
disciplinary proceedings took (as explained further below).

Initial interview
113.

The problem can be traced back to the earliest stages of the disciplinary process. At the
initial interview on 11 November 2015, the Appellant was told by Mr Bosworth that
his NBC posts were “incongruous” with the values of the Social Work profession and
“you are in breach” of the HCPC social media guidance and code (see above).
Unfortunately, there appears to have been no discussion or no guidance given to the
Appellant during the interview about how he might more appropriately express his
religious views in a public forum. Mr Bosworth subsequently said that the Appellant’s
position “became entrenched very quickly” and he felt unable simply to issue a
warning.
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114.

The Appellant’s reaction to the referral following the initial interview is telling: he
declined to attend any further meetings since he thought his religious freedom was on
trial (see his letter of 15 December 2016). It will be apparent, therefore, that positions
had become polarised even at this early stage and the proceedings unfortunately never
got back on track.

115.

The situation was not helped by the terse - and arguably inaccurate - terms in which the
complaint against the Appellant was initially recorded, namely him posting “views of
a discriminatory nature” in breach of the HCPC Code and regulations (see the
“Departmental Form for Recording Fitness to Practise Case”). The mere expression
of religious views about sin does not necessarily connote discrimination.

FTP Committee hearing
116.

It appears that the Departmental Form provided the starting point and leitmotiv for the
hearing before the FTP Committee hearing took place on 26 February 2017. Pastor
Omooba recalls Professor Marsh kept the Departmental Form in front of her during the
hearing and repeatedly cited the words from it referring to the Appellant’s social media
postings indicating views of a “discriminatory nature” in breach of the HCPC Code and
regulations (paragraph 11 of his witness statement). In her own witness statement,
Professor Marsh refers to the Appellant’s posts as giving rise to the perception of
“views… of a discriminatory nature”.
She explains the gravamen of the FTP
Committee’s concern as to the “the level of insight and reflection” shown by the
Appellant and repeats the refrain that the Appellant had from a very early stage in the
process “adopted an extremely entrenched position” (paragraphs 40 and 41 of her
witness statement). Again, there appears to have been no discussion or no guidance
given to the Appellant during the hearing by the panel about how he might more
appropriately express his religious views in a public forum.

117.

The stance which the FTP Committee appears to have adopted during the hearing in
fact amounted to a blanket prohibition against the Appellant voicing his religious views
on sexual ethics and homosexuality at all in a public forum. This is what the Appellant
understood he was being told. His reaction was equally uncompromising: he
complained in his appeal from the FTP Committee decision that “I have a religious
right to express my views on sexual ethics and it is wrong to threaten me to surrender
my beliefs” (paragraph 11 of his appeal filed on 23 February 2017). Positions during
the FTP Committee hearing remained polarised throughout.

Appeals Committee hearing
118.

The same pattern features in the Appeals Committee hearing on 28 March 2017. Mr
Bosworth repeated to the Appeals Committee what he had said to the FTP Committee
below, namely that (i) the Appellant’s position “very quickly became entrenched”, (ii)
the Appellant’s actions “were contrary to the HCPC’s code of practice”, (iii) the
Appellant was “not addressing professional behaviour concerns” and so, although he
wanted to issue a warning and allow a period of reflection, he felt he had no choice but
to refer the matter. Professor Marsh explains that the Appellant’s lack of “insight and
reflection” was a major feature of the Appeals Committee’s decision-making.

119.

Again, the stance which the Appeals Committee appears to have adopted during the
hearing appears to have been a blanket prohibition against the Appellant voicing his
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religious views on sexual ethics and homosexuality at all in a public forum. Pastor
Omooba had described the University’s position in his witness statement: “… the
University was insisting that Felix cannot express his Christian beliefs on
homosexuality in any form except a private setting” (see above).
120.

The panel appears not to have offered any guidance or advice to the Appellant about
how he might more appropriately express his religious views in a public forum. This
was, however, in stark contrast to Pastor Omooba who on a couple of occasions during
the hearing had the good sense to raise and emphasise the importance of “caution and
diplomacy” in the context of posting views on the web. The Appellant’s reaction was
striking and telling: he is recorded as agreeing with Pastor Omooba and saying that he
felt “this was not offered to him” and that he believed “he was told not to post on
Facebook [and] this he feels is wrong”. The Secretary to the Appeals Committee,
Stephanie Betts (who was also the note-taker) then records herself as commenting
(correctly) “…it is wrong to be told not to post on Facebook”.

121.

At one stage, Mr Bosworth is recorded as commenting that service users who may be
vulnerable read posts “without context” and saying to the Appellant it was “important
to pay attention to what you post”. The Appellant’s reaction was striking: he said he
“felt he had been put in a position where he needed to choose between his religious
beliefs and programmes”. It is clear that positions during the Appeals Committee
hearing remained polarised throughout. It is unfortunate that at no stage did the
University grasp the olive branch proffered by Pastor Omooba.

122.

We disagree with the OIA’s finding that the University adequately explained its
concerns to the Appellant during the disciplinary proceedings. The University
expressed general concerns about the Appellant’s condemnation of homosexuality on
a public forum from which people, including social work service users, could identify
him. However, as is apparent from the above extracts from the notes of the interview,
the precise basis upon which the University’s concerns were being put to the Appellant
was never made clear. In particular, it was not clear whether the concern about his
posting his “incongruous” views on social media was (a) the perception which this
could lead to, or (b) the possibility that he might in fact discriminate.

The University’s clarification
123.

Ms Hannett represented the University with real ability and great clarity. In the course
of her exchanges with the Court during argument before us, the University’s position
was tested fully. In an important exchange, Ms Hannett helpfully clarified the
University’s position as regards what we consider to be a fundamental point: she made
it clear that any expression of disapproval of same-sex relations – however mildly
expressed – which could be traced back to the person making it, would be a breach of
the professional guidelines for social workers as far as the University was concerned.
This point does not appear to have been articulated in these precise terms before the
judge below, and there appears to us to be considerable tension with what had
previously been expressed to be the University’s concern.

124.

Ms Hannett’s clarification is helpful because it confirms what is apparent from the
records of the disciplinary proceedings: namely, that the University told the Claimant
that whilst he was entitled to hold his views about homosexuality being a sin, he was
never entitled to express such views on social media or in any public forum.
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125.

As the argument developed before us, it became clear how wide Ms Hannett’s
submission must be taken. Aside from expressing views on-line or in social media, or
such old-fashioned modes of expression such as writing in a local newspaper or
speaking or preaching on a street corner: even expressing these views in a church, at
least in a community small enough for these views to be known and associated with the
speaker, would, it is said, be sufficient to cross the line.

126.

The breadth of the proposition became clear in another way, conveniently referenced
from the ambit of the HCPC regulations in question here. If social workers and social
work students must not express such views, then what of art therapists, occupational
therapists, paramedics, psychologists, radiographers, speech and language therapists:
all professions whose students and practitioners work under the rubric of the same
general regulations? What of teachers and student teachers, not covered by the HCPC
regulations, but by a similar regulatory regime? For present purposes it is not easy to
see a rational distinction between these groups. All are usually engaged with service
users who often have no opportunity to select the individual professional concerned.
Very many of these professions deal on a day-to-day basis with personal problems of a
particular nature, where the social, family and sexual relationships of the client or
service user are relevant, sometimes central.

127.

In our view the implication of the University’s submission is that such religious views
as these, held by Christians in professional occupations, who hold to the literal truth of
the Bible, can never be expressed in circumstances where they might be traced back to
the professional concerned. In practice, this would seem to mean expressed other than
in the privacy of the home. And if that proposition holds true for Christians with
traditional beliefs about the literal truth of the Bible, it must arise also in respect of
many Muslims, Hindus, Buddhists and members of other faiths with similar teachings.
In practice, if such were a proper interpretation of professional regulation supported by
law, no such believing Christian would be secure in such a profession, unless they
resolved never to express their views on this issue other than in private. Even then,
what if a private expression of views was overheard and reported? The postings in
question here were found following a positive internet search by the anonymous
complainant. What if such statements had been revealed by a person who had attended
a church service or Bible class?

128.

It will immediately be clear that an absolute prohibition of the expression of such
religious views is some way distant from the rather elevated debate about the use of
religious language - and the Appellant’s obligations to grasp and act on the potential
misunderstanding of religious language and how and when to deploy it - which held the
stage below. The more nuanced way in which the University’s case was put below is
likely to have coloured the Judge’s findings and conclusions. However, the blanket
prohibition espoused by the University from the outset of the disciplinary hearings is
clear from a detailed and careful analysis of the records of the hearings such as we have
carried out above.

129.

In our view, such a blanket ban on the freedom of expression of those who may be
called “traditional believers” cannot be proportionate. In any event, the HCPC
guidance does not go so far. The specific guidance prohibits “comments … [which]
were offensive, for example if they were racist or sexually explicit”: see paragraph 27
above. No doubt if the Appellant’s comments were abusive, used inflammatory
language of his own, or were condemnatory of any individual, they would fall to be
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regarded in the same way as would racist views, or inappropriate sexually explicit
language. But in our judgment, there is no equation here demonstrated between what
is rightly condemned by the guidance, and the fundamental position now advanced on
behalf of the University. What is here formulated represents a much greater incursion
into the Article 10 rights of the Appellant, and by obvious implication, those of many
others, than has hitherto been clear. In our judgment this is not the law.
130.

The previous cases on a restriction of employee’s or professional’s freedom of speech
have turned on the need to prevent actual discrimination. As Ms Hannett readily
conceded, what is sought here is an extension of interference, based on a perceived risk
of discrimination, and in a case where it is accepted the Appellant will not in fact act in
a discriminatory way. In our view, this is analogous to the position in Vogt v Germany
and Wille v Liechtenstein. Whether one characterises this as being outside the
legitimate aim of protecting the reputation of the profession, or as a disproportionate
exercise in pursuit of a legitimate aim, may be of limited importance.

Proportionality of sanction imposed
131.

We turn finally to consider the proportionality of the sanction imposed by the
University, on the assumed basis that it was, in truth, the reaction of the Appellant
which determined the outcome of the Panel and Appeal proceedings. Here too, with
great respect to the judge, we differ from her conclusions.

132.

We entirely accept the need to exercise caution before interfering with the findings and
conclusions of a judge at first instance. However, the great majority if not all of the
material before us was in the same (written) form as before the judge, and the relevant
questions concern the application of law to facts recorded in writing.

133.

We also accept the importance of the special knowledge and expertise of professionals,
here social workers and senior academics, in making judgements on professional and
disciplinary matters. The judge expressed that consideration very well below, and we
do not disagree with any part of her observations, in principle. However, it is worth
pointing out that the principal issue here involves a question of law, not merely fact and
professional expertise.

134.

After considerable reflection, we cannot conclude that the approach of the University
can be shown to be proportionate.

135.

These were the Appellant’s religious and moral views, based on the Bible. Where he
used his own expressions of belief, rather than Biblical quotations, they mirrored
Biblical text. Indeed, as we have observed, the strongest term used in respect of
homosexual acts was in direct quotation from Leviticus. The Appellant had never been
shown actually to have acted in a discriminatory fashion. He denied having done so
and stated he would never do so. That was accepted by the University. It was not said
that he would discriminate in the future. He stated, without contradiction, that he had
dealt with those in homosexual relationships in the past, and done so properly. There
was no evidence any actual or potential service user had read the postings. There was
no evidence of any actual damage to the regulation of the profession. Although, the
Panel, and then the Appeals Committee, concluded that the Appellant and Pastor
Omooba were intransigent and defiant, we find it hard to see how the University made
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sufficient efforts to engage them. We recognise of course the difficulty that any appeal
court faces, that these events were not before us.
136.

Moreover, it seems apparent to us that the position as to the condemnation of any
expression of such views as those held by the Appellant must have been present in the
minds of key players within the University at the time. That was clearly Pastor
Omooba’s understanding. Secondly, in our view, that underlying attitude may almost
certainly have led to a too-rapid and disproportionate conclusion that removal from the
course was necessary, rather than the institution of a calm, continuing process of
guidance of the Appellant, spelling out what he could and could not properly say, and
the circumstances in which he could say it. It should be borne in mind that the Guidance
(SET 3.16) stipulates that the “process should focus on identifying, and helping to
address concerns …”.

137.

The swift conclusion that the Appellant was ‘unteachable’, that it was for him to
construe the Regulations and Guidance, for him to understand the impact of religious
language on others unfamiliar with it, and that his failure to do so meant he must be
removed immediately, do not seem to us to have been shown to be the least intrusive
approach which could have been taken. It appears to us that this approach was
disproportionate on the part of the University.

138.

We recognise that a more prolonged exploration of a resolution here might well have
proved unpopular with some. However, University authorities have an obligation, as
do all regulators, to exercise care and restraint, and to take unpopular decisions, if such
represent the just and proportionate result.

Bias
139.

Before the judge Mr Diamond sought permission to appeal on an additional ground,
namely the apparent bias of the chair of the panel due to her support for LGBT causes.
Permission was earlier refused on the ground of delay and because the ground was not
arguable. The judge held that a fair-minded observer would not have concluded that
there is a real possibility that Professor Marsh might have been biased.

140.

Mr Diamond argued that a fair-minded and informed observer would consider that in a
case of this nature there was a real risk of bias on the part of a Chair of the FTP
Committee who was openly in a civil partnership, had shown a great deal of activism
on LGBT issues, and failed to disclose any of these matters before judging whether the
Appellant was ‘fit to practise’ in this case.

141.

Ms Hannett submitted that the judge was correct in finding that no objection against
Professor Marsh could be maintained on her sexual orientation alone, and that
something more would be required. Professor Marsh was one of three judges on the
panel and the decision was unanimous. In these circumstances, the Appellant would be
required to show that she exerted an undue influence on the other panel members. There
is no such evidence here and the FTP Panel’s decision was upheld by the Appeals
Committee.

142.

Ms Hannett noted that the Appellant’s arguments to support this ground essentially
suggest that an LGBT judge, who had taken part in LGBT events, would be required to
bring these matters to the attention of the parties in any case relating to sexual
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orientation discrimination. She questions whether the same would be required of
heterosexual, BME or disabled judge in relation to cases addressing these
characteristics. The Appellant’s arguments are contended to be themselves
discriminatory.
143.

We have some concern about the procedure adopted, on one point. It appears to us
rather unusual, and open to misinterpretation, that the Chair of the FTP Panel should
attend the Appeals Committee, in effect to argue in favour of the decision below.

144.

However, that aside, it appears to us the Appellant’s arguments are ill-founded. There
is no well-founded basis for actual or apparent bias in the appointment of an LGBT
person in these circumstances. To erect a requirement of some kind of declaration
would indeed be to discriminate. It would also imply an actual or potential bias, for
which there is no basis. We would reject Mr Diamond’s argument on this point and
dismiss this ground of appeal.

Conclusion
145.

For all the reasons given above, we would allow the appeal on the first ground. The
judge’s judgment was premised on an incorrect finding that the University was not
suggesting a blanket ban of the sort now in question. The disciplinary proceedings were
flawed and unfair to the Appellant. The fundamental fault for the unfortunate course
which the disciplinary proceedings took lay with the University.

146.

This Court cannot finally determine whether the Appellant would have resisted the
possibility of tempering the expression of his views or would have refused to accept
guidance which would resolve the problem. This requires new findings of fact. This
case should, therefore, be remitted for a new hearing before a differently constituted
FTP Committee.
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Sir Terence Etherton MR, King, Nicola Davies LJJ

Local government ! Powers ! Public spaces protection order ! Local authority
making public spaces protection order to control campaigning outside abortion
clinic ! Order imposing penalties for persons continuing to campaign inside safe
zone immediately surrounding clinic ! Whether statutory criteria for making
order met ! Whether ""those in the locality## including users of clinic ! Whether
clinic users# Convention right to respect for private life engaged ! Whether
balance of competing Convention rights correctly undertaken ! Whether order
lawfully made ! Human Rights Act 1998 (c 42), Sch 1, Pt I, arts 8, 9, 10, 11 !
Anti-social Behaviour, Crime and Policing Act 2014 (c 12), ss 59, 72(1)
For a number of years pro-life activists had campaigned immediately outside a
medical centre which provided abortion services. The activities of the protestors
included attempts to engage in dialogue with users entering the centre in an attempt
to dissuade them from having an abortion, handing out lea!ets and displaying
posters depicting foetuses at various stages of gestation. They had also held group
vigils and entered into either vocal or silent prayer. Pro-choice activists also began
attending at the same location. The simultaneous attendance of the rival factions,
advancing radically di›erent agendas and seeking to engage with those approaching
the centre, generated an atmosphere of tension outside the centre. After a
consultation, in which a clear majority of respondents said that their quality of life
had been detrimentally a›ected, the local authority made a public spaces protection
order, pursuant to section 59 of the Anti-social Behaviour, Crime and Policing Act
20141, prohibiting further campaigning within a prescribed safe zone around the
centre but permitting restricted protests to continue within a designated area about
100 metres from the centre entrance. The claimants, two pro-life supporters, applied
under section 66 of the 2014 Act to quash the order on the grounds that the local
authority had erred in its consideration of the requirements of section 59 for the
making of an order, in particular the requirement in section 59(2) that the activities
to be restricted had or were likely to have a ""detrimental e›ect## on the quality of life
of those in the locality, and in relation to the competing rights of the activists and the
users of the centre under the Convention for the Protection of Human Rights and
Fundamental Freedoms2, in circumstances where section 72(1) of the 2014 Act
required the local authority to have particular regard to the rights of freedom of
expression and freedom of assembly under articles 10 and 11 when deciding whether
to make a public spaces protection order and, if so, what it should include. The judge
refused the application, holding, among other things, that: (i) the expression ""those in
the locality## in section 59 of the 2014 Act was not limited to those who lived, worked
in or regularly visited the locality; (ii) the local authority had reasonable grounds to
1

Anti-social Behaviour, Crime and Policing Act 2014, s 59: see post, para 3.
S 72(1): ""A local authority, in deciding$ (a) whether to make a public spaces protection
order (under section 59) and if so what it should include . . . must have particular regard to the
rights of freedom of expression and freedom of assembly set out in articles 10 and 11 of the
[Convention for the Protection of Human Rights and Fundamental Freedoms].##
2
Human Rights Act 1998, Sch 1, Pt I, arts 8, 9, 10, 11: see post, Annex A.
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be satis%ed that those in the locality were su›ering a detriment to their quality of life
as a result of the protestors# activities so that the conditions in section 59(2) were met;
(iii) the article 8 rights of clinic users were engaged on the basis that being pregnant
and having an abortion were aspects of life service users would reasonably wish to
keep private, and to be the focus of public attention at that time was an invasion of
privacy even if it occurred in a public place; (iv) the restrictions on the protestors#
rights under articles 9, 10 and 11 were prescribed by law, namely section 59; (v) the
protection of the clinic users# privacy was a legitimate aim; (vi) there was a rational
connection between the order and that aim; (vii) there was no less restrictive
alternative to the order available; (viii) the interference with the protestors# rights
was necessary in a democratic society given the signi%cance of the interference with
the clinic users# article 8 rights; and (ix) accordingly the protestors# activities were
unreasonable and the order was justi%ed for the purposes of section 59(3)(b) and (c).
On the claimants# appeal$
Held, dismissing the appeal, (1) that the Anti-social Behaviour, Crime and
Policing Act 2014 gave local authorities a wide discretion to decide what behaviours
were troublesome and required to be addressed within their local area; that, equally,
in deciding who was ""in the locality## for the purpose of protection from such
activities by way of a public spaces protection order a local authority would use its
local knowledge, taking into account local conditions on the ground; that it was clear
from the terms of section 59 of the 2014 Act that Parliament had deliberately decided
not to limit the expression ""those in the locality## either by a statutory de%nition or by
statutory guidance, by contrast with the express limitation of an ""interested person##
who could apply to the High Court under section 66 of the Act to challenge the
validity of the order or the consultation obligation imposed on the local authority by
section 72 of the Act; and that the expression ""those in the locality## in
section 59(2)(a) was therefore capable of embracing occasional visitors so that the
local authority had been entitled to decide on the facts that the women, their family
members and supporters visiting the centre, in addition to sta› and local residents,
fell within that section (post, paras 41, 46—47, 49, 103).
Summers v Richmond upon Thames London Borough Council [2018] 1 WLR
4729 considered.
(2) That the decision of a woman whether or not to have an abortion was an
intensely personal and sensitive matter which undoubtedly fell within the notion of
private life within the meaning of article 8 of the Convention; that those visiting the
centre had a right to access advice on abortion and medical procedures for abortion
available under domestic law, which re!ected the centrality under article 8 of the
protection of every individual#s right to personal autonomy, but there was no right to
protection unless there was a reasonable expectation of privacy or of protection; and
that, on the evidence, the activities of protestors intruded on clinic users visiting the
centre and engaged their article 8 rights, both their right to autonomy in wishing to
carry through their decision to have an abortion and the reasonable and legitimate
expectation that their visits to the centre would receive no more publicity than was
inevitably involved in accessing and leaving the centre across a public space and
highway (post, paras 53, 57, 60, 103).
A v Ireland (2010) 53 EHRR 13, In re JR38 [2016] AC 1131, SC(NI) and In re
Human Rights Commission for Judicial Review (Northern Ireland: Abortion) [2019]
1 All ER 173, SC(NI) applied.
(3) That in balancing the article 8 rights of women visiting the centre against the
rights of protestors, including the claimants, to exercise their rights to manifest their
religion under article 9 and their rights to freedom of expression and freedom of
assembly under articles 10 and 11 of the Convention, the question was whether the
public spaces protection order made by the local authority was both a necessary and
proportionate restriction of the protestors# rights under those articles in order to
accommodate the rights under article 8 of women visiting the centre; that the court
had to determine that question by forming its own judgment on justi%cation rather
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than merely considering whether the local authority had reached its decision on the
order by a proper process; that visitors to and users of the centre were entitled to
protection in respect of the protestors# activities outside the centre which had a
detrimental e›ect on their quality of life, that detriment being likely to be of a
persistent or continuing nature, including lasting psychological and emotional harm;
that a public spaces protection order was necessary to strike a fair balance between,
on the one hand, protecting those important interests of users of the centre and, on
the other hand, the rights of the protestors; and that, having carried out the
structured proportionality exercise, the judge had been entitled to conclude on the
particular facts that the article 8 rights of users of the centre outweighed the rights of
the protestors under articles 9, 10 and 11 and that the terms of the order were
proportionate and su–ciently clear (post, paras 63, 64, 68—74, 81, 89, 95, 99—100,
103).
Per curiam. While the expression ""those in the locality## in section 59 of the 2014
Act includes those who regularly visit or work in the locality, in addition to residents,
it will depend on the precise local circumstances whether or not it extends to others
(post, para 42).
Decision of Turner J [2018] EWHC 1667 (Admin); [2019] PTSR 706 a–rmed.
The following cases are referred to in the judgment of the court:

D
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A v Ireland CE:ECHR:2010:1216JUD002557905; 53 EHRR 13, GC
Animal Defenders International v United Kingdom CE:ECHR:2013:0422JUD
004887608; 57 EHRR 21, GC
Annen v Germany CE:ECHR:2015:1126JUD000369010
Associated Provincial Picture Houses Ltd v Wednesbury Corpn [1948] 1 KB 223;
[1947] 2 All ER 680, CA
Bank Mellat v HM Treasury (No 2) [2013] UKSC 39; [2014] AC 700; [2013] 3 WLR
179; [2013] 4 All ER 533, SC(E)
Barankevich v Russia CE:ECHR:2007:0726JUD001051903; 47 EHRR 8
Belfast City Council v Miss Behavin# Ltd [2007] UKHL 19; [2007] 1 WLR 1420;
[2007] 3 All ER 1007; [2008] LGR 127, HL(NI)
Couderc v France CE:ECHR:2015:1110JUD004045407; [2016] EMLR 19, GC
Eweida v United Kingdom CE:ECHR:2013:0115JUD004842010; 57 EHRR 8
Human Rights Commission for Judicial Review (Northern Ireland: Abortion), In re
[2018] UKSC 27; [2019] 1 All ER 173, SC(NI)
JR38, In re [2015] UKSC 42; [2016] AC 1131; [2015] 3 WLR 155; [2015] 4 All ER
90, SC(NI)
Kudrevic$ius v Lithuania CE:ECHR:2015:1015JUD003755305; 62 EHRR 34, GC
Lashmankin v Russia CE:ECHR:2017:0207JUD005781809; 68 EHRR 1
Murray v Express Newspapers plc [2008] EWCA Civ 446; [2009] Ch 481; [2008]
3 WLR 1360; [2008] 2 FLR 599, CA
P v Poland CE:ECHR:2012:1030JUD005737508; 129 BMLR 120
PJS v News Group Newspapers Ltd [2016] UKSC 26; [2016] AC 1081; [2016]
2 WLR 1253; [2016] 4 All ER 554, SC(E)
Peck v United Kingdom CE:ECHR:2003:0128JUD004464798; 36 EHRR 41
Plattform ""ffrzte f&r das Leben## v Austria CE:ECHR:1988:0621JUD001012682;
13 EHRR 204
R (A) v Chief Constable of Kent Constabulary [2013] EWCA Civ 1706; 135 BMLR
22, CA
R (R) v Chief Constable of Greater Manchester Police [2018] UKSC 47; [2018]
1 WLR 4079; [2019] 1 All ER 391, SC(E)
R (SB) v Governors of Denbigh High School [2006] UKHL 15; [2007] 1 AC 100;
[2006] 2 WLR 719; [2006] 2 All ER 487, HL(E)
Sþnchez v Spain CE:ECHR:2011:0912JUD002895506; 54 EHRR 24, GC
Summers v Richmond upon Thames London Borough Council [2018] EWHC 782
(Admin); [2018] 1 WLR 4729
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Van Den Dungen v The Netherlands CE:ECHR:1995:0222DEC002283893
Van Schijndel v The Netherlands CE:ECHR:1997:0910DEC003093696

A

The following additional cases were cited in argument:
Campbell v MGN Ltd [2004] UKHL 22; [2004] 2 AC 457; [2004] 2 WLR 1232;
[2004] 2 All ER 995, HL(E)
PG v United Kingdom CE:ECHR:2001:0925JUD004478798; 46 EHRR 51
R (Gallastegui) v Westminster City Council [2013] EWCA Civ 28; [2013] 1 WLR
2377; [2013] 2 All ER 579; [2013] LGR 337, CA

B

The following additional cases, although not cited, were referred to in the skeleton
arguments:
B (A Child) (Care Proceedings: Threshold Criteria), In re [2013] UKSC 33; [2013]
1 WLR 1911; [2013] 3 All ER 929; [2013] 2 FLR 1075, SC(E)
B!
arbulescu v Romania CE:ECHR:2017:0905JUD006149608; 44 BHRC 17, GC
Ekin Association v France CE:ECHR:2001:0717JUD003928898; 35 EHRR 35
Huang v Secretary of State for the Home Department [2007] UKHL 11; [2007] 2 AC
167; [2007] 2 WLR 581; [2007] 4 All ER 15; [2007] 1 FLR 2021, HL(E)
Mayor of London (on behalf of the Greater London Authority) v Hall [2010] EWCA
Civ 817; [2011] 1 WLR 504, CA
R (Laporte) v Chief Constable of Gloucestershire Constabulary [2006] UKHL 55;
[2007] 2 AC 105; [2007] 2 WLR 46; [2007] 2 All ER 529, HL(E)
R (ProLife Alliance) v British Broadcasting Corpn [2003] UKHL 23; [2004] 1 AC
185; [2003] 2 WLR 1403; [2003] 2 All ER 977, HL(E)
R (Wood) v Comr of Police of the Metropolis [2009] EWCA Civ 414; [2010] 1 WLR
123; [2009] 4 All ER 951, CA
Redmond-Bate v Director of Public Prosecutions (1999) 7 BHRC 375
Stankov v Bulgaria CE:ECHR:2001:1002JUD002922195
Tysia(c v Poland CE:ECHR:2007:0320JUD000541003; 45 EHRR 42
Von Hannover v Germany CE:ECHR:2004:0624JUD005932000; 40 EHRR 1

APPEAL from Turner J
By a claim form issued on 27 April 2018 the claimants, Florica Alina
Dulgheriu and Andrea Orthova, pro-life activists, applied under section 66
of the Anti-social Behaviour, Crime and Policing Act 2014 for a statutory
review of a public spaces protection order made by the local authority,
Ealing London Borough Council, on 10 April 2018 pursuant to its powers
under section 59 of the 2014 Act, prohibiting anti-abortion protests within a
prescribed safe zone around an abortion clinic (""the centre##). The claimants
sought to quash the order on the grounds, among others: (1) that the local
authority had been wrong to conclude that the requirements of section 59, in
particular that the activities to be restricted had or were likely to have a
""detrimental e›ect## on the quality of life of those in the locality, were met;
and (2) that the authority had erred in its consideration of the centre users#
and activists# respective rights under the Convention for the Protection of
Human Rights and Fundamental Freedoms. On 2 July 2018 Turner J [2019]
PTSR 706 refused the application.
By an appellant#s notice %led on 20 July 2018 the claimants appealed, with
permission granted by the Court of Appeal (Lewison LJ) on 19 December
2018, on the following grounds, among others. (1) The judge had erred in
holding that the phrase ""those in the locality## in section 59(2)(a) of the 2014
Act applied to occasional visitors such as women who visited an abortion
clinic for abortion procedures. (2) The judge had erred in failing to adopt a
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merits-based approach to the justi%cation for the order. (3) The judge had
erred in holding that the article 8 Convention rights of those using the centre
were engaged. (4) The judge had erred in giving too little weight to the
claimants# article 9 Convention rights. (5) The judge had failed to give any or
any su–cient consideration to whether the terms of the order could have been
formulated in a less restrictive way. (6) When considering whether the order
constituted an interference that was necessary in a democratic society, the
judge had given insu–cient weight to the claimants# article 10 and 11
Convention rights.
By a respondent#s notice %led on 25 January 2019, and with permission to
cross-appeal granted by King LJ on 1 July 2019, the local authority sought to
uphold the judge#s order on the additional or di›erent grounds that (1) even
if the judge had erred in failing to adopt a merits-based approach to
reviewing the justi%cation for public spaces protection orders, on the
evidence he would have reached the same conclusion; (2) even if the article 8
rights of the service users were not engaged, the judge would still have held
that the interference with the claimants# Convention rights was justi%ed by
virtue of the objectives set out in articles 9.2, 10.2 and 11.2; and (3) the
judge had been wrong to hold that the article 8 rights of the sta› and persons
accompanying service users were not engaged.
By order dated 23 May 2019 Liberty was given permission to intervene in
the appeal by way of written submissions only.
The facts are stated in the judgment of the court, post, paras 8—16.
Philip Havers QC, Alasdair Henderson and Benjamin Fullbrook
(instructed by Tuckers Solicitors) for the claimants.
Ranjit Bhose QC, Kuljit Bhogal and Tara O#Leary (instructed by
Solicitor, Ealing London Borough Council) for the local authority.
Victoria Wake)eld QC and Malcolm Birdling (instructed by Liberty) for
the intervener, by written submissions only.
The court took time for consideration.
21 August 2019. SIR TERENCE ETHERTON MR, KING LJ and
NICOLA DAVIES LJ handed down the following judgment of the court.
Introduction

G

H

1 This is an appeal against the order dated 2 July 2018 of Turner J
[2019] PTSR 706, by which he dismissed the claimants# challenge to the
validity of the public spaces protection order made by Ealing London
Borough Council (""Ealing##) on 10 April 2018 (""the PSPO##) prohibiting antiabortion protests in the immediate vicinity of Marie Stopes UK West London
Centre (""the Centre##). The Centre provides family planning services,
including abortion services.
2 Two issues lie at the heart of this appeal: (1) whether a local authority
has power to make a PSPO where the activity to be regulated impacts only or
primarily on the quality of life of occasional visitors to the locality rather
than on those who reside or work in the locality or visit it regularly; and
(2) whether the restrictions imposed by the PSPO were compatible with
' 2020 The Incorporated Council of Law Reporting for England and Wales
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articles 9, 10 and 11 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (""ECHR##).

A

Legal framework
Anti-social Behaviour, Crime and Policing Act 2014
3 Chapter 2 of the Anti-social Behaviour, Crime and Policing Act 2014
(""the 2014 Act##) empowers local authorities to make PSPOs if the
conditions in section 59 are met. That section provides:
""59 Power to make orders
""(1) A local authority may make a public spaces protection order if
satis%ed on reasonable grounds that two conditions are met.
""(2) The %rst condition is that$ (a) activities carried on in a public
place within the authority#s area have had a detrimental e›ect on the
quality of life of those in the locality, or (b) it is likely that activities will be
carried on in a public place within that area and that they will have such
an e›ect.
""(3) The second condition is that the e›ect, or likely e›ect, of the
activities$ (a) is, or is likely to be, of a persistent or continuing nature,
(b) is, or is likely to be, such as to make the activities unreasonable, and
(c) justi%es the restrictions imposed by the notice.
""(4) A public spaces protection order is an order that identi%es the
public place referred to in subsection (2) ("the restricted area#) and$
(a) prohibits speci%ed things being done in the restricted area, (b) requires
speci%ed things to be done by persons carrying on speci%ed activities in
that area, or (c) does both of those things.
""(5) The only prohibitions or requirements that may be imposed are
ones that are reasonable to impose in order$ (a) to prevent the
detrimental e›ect referred to in subsection (2) from continuing, occurring
or recurring, or (b) to reduce that detrimental e›ect or to reduce the risk
of its continuance, occurrence or recurrence.
""(6) A prohibition or requirement may be framed$ (a) so as to apply
to all persons, or only to persons in speci%ed categories, or to all persons
except those in speci%ed categories; (b) so as to apply at all times, or only
at speci%ed times, or at all times except those speci%ed; (c) so as to apply
in all circumstances, or only in speci%ed circumstances, or in all
circumstances except those speci%ed.
""(7) A public spaces protection order must$ (a) identify the activities
referred to in subsection (2); (b) explain the e›ect of section 63 (where it
applies) and section 67; (c) specify the period for which the order has
e›ect.
""(8) A public spaces protection order must be published in accordance
with regulations made by the Secretary of State.##
Orders may last for up to three years, and may be renewed or varied by the
local authority (sections 60—61).
4 Section 67 makes it an o›ence for an individual to fail, without
reasonable excuse, to comply with the requirements of a PSPO or to violate
any prohibition contained in the order. A person who commits the o›ence
created by section 67 is liable on summary conviction to a %ne not exceeding
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£1,000 (level 3 on the standard scale). The individual may discharge his or
her liability by paying a %xed penalty of up to £100 (section 68).
5 Section 72 imposes various duties on the local authority in deciding
whether to make, extend, vary or discharge a PSPO. The local authority
must have ""particular regard## to the rights of freedom of assembly and
expression (articles 10 and 11 of the ECHR respectively). It must also
consult with the chief o–cer of police local to the restricted area, any
appropriate community representatives, and the owner or occupier of the
land in the restricted area. Section 72(4) imposes further duties (not relevant
in this case) to publicise the order and to notify other local authorities of the
order before making the order.
6 Section 66 sets out the exclusive procedure by which the validity of
PSPOs may be challenged. In summary, PSPOs may only be challenged
(1) within six weeks of the order being made, (2) by an individual who lives
in or regularly works in or visits the restricted area, (3) on the grounds that
the local authority did not have the power to make the order (or some part of
it), or for lack of compliance with a requirement set out in Chapter 2 of the
2014 Act (section 66(1)—(3)). The High Court may quash the order or any of
its particular prohibitions if satis%ed that the local authority did not have
the power to make the order, or if the applicant#s interests have been
substantially prejudiced by a failure to comply with the requirements of
Chapter 2 (section 66(4)—(5)).
European Convention on Human Rights
7 Articles 8, 9, 10 and 11 are set out in Annex A to this judgment.
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Factual background
8 The claimants are a–liated to a Christian group called the Good
Counsel Network (""GCN##). Prior to the PSPO members of GCN, and other
pro-life campaigners, have for a number of years congregated immediately
outside the Centre in an e›ort to dissuade users of the Centre from having
abortions. Members of GCN were there every week and usually on a daily
basis. Their activities included attempts to engage in dialogue with users
entering the Centre in an attempt to dissuade them from having an abortion,
handing out lea!ets and displaying posters depicting foetuses at various
stages of gestation. They have also held group vigils and entered into either
vocal or silent prayer.
9 In 2015 pro-choice activists, a–liated to a group called Sister
Supporter, began more frequently to protest against the aims and methods of
the anti-abortion protestors outside the Centre. This generated an atmosphere
of tension.
10 In 2017 Sister Supporter organised a petition calling on Ealing to
ban protestors from the vicinity of the Centre. Ealing encouraged the
opposing groups to reach a compromise, but those e›orts failed. Ealing
then considered whether to make a PSPO. It prepared a draft PSPO and
undertook the statutory consultation on its terms. The draft PSPO in e›ect
contained a prohibition on all abortion related protest within a substantial
safe zone surrounding the Centre (""the Safe Zone##) save as to limited protest
within a designated area 100 metres away from the entrance to the Centre
(""the Designated Area##). The terms of the restrictions were materially
' 2020 The Incorporated Council of Law Reporting for England and Wales

AB 1765

616

Dulgheriu v Ealing LBC (CA)

[2020] 1 WLR

identical to the PSPO eventually made by Ealing, which we summarise
below.
11 The consultation attracted 2,181 online responses in addition to a
number of written representations. As summarised in the consultation
report, 83.2% of all respondents to the consultation agreed overall with the
scope of the Safe Zone, with 67.3% agreeing strongly. 85.4% agreed with the
restrictions in the Safe Zone. 60.2% agreed with the scope of the proposed
Designated Area. 75.1% agreed with the restrictions in the Designated Area.
12 On 3 April 2018 a 40-page report based on the consultation was
presented to Ealing#s cabinet recommending that a PSPO be made (""the
Murphy report##). It was accompanied by a series of exhibits, running to
thousands of pages, including an equalities analysis assessment. The report
set out over 19 sections the issues before members.
13 Section 4 was entitled ""Evidence Base##, and summarised the
protestors# activities and their impact, at section 4, paras 4.1—4.5.3
14 Turner J summarised the evidence before Ealing in the following
terms:
""Evidence of detrimental e›ect
""44. The evidence and information available to the defendant included
the following: (i) outcomes of a "resident engagement exercise# from
2017; (ii) evidence collected in the course of an investigation by o–cers
comprising: 13 formal witness statements; photographs of the activists
outside the Centre and excerpts from the Centre#s log of incidents;
(iii) evidence packs from GCN; (iv) evidence packs and submissions from
Marie Stopes, [the British Pregnancy Advisory Service ("BPAS#)] and Sister
Supporter; (v) minutes of o–cers# meetings with pro-life and pro-choice
supporters; (vi) a consultation report and the full text of all consultation
responses; (vii) an equalities analysis assessment.
""45. The defendant carried out a consultation in accordance with
its duty under section 72 of the 2014 Act. The police were neutral. The
National Health Service and BPAS were strongly supportive of the
imposition of a PSPO. Members of the represented groups made
submissions in accordance with their respective allegiances.
""46. The results of the consultation are set out in detail in the Murphy
report. Direct representations were received in the form of e-mails and
letters. Of the 78 letters, 65 were supportive of the PSPO and 13 were
against. Of the 46 e-mails, 12 supported the PSPO and 34 objected. In
addition, a further 1,430 responses were received through the pro-life
campaign group "Be Here for Me#. Caution must, however, be exercised
with respect to this and, indeed, other aspects of the consultation to
varying degrees. Inevitably, the views expressed in many cases were likely
to have been determined entirely, or almost entirely, with reference to the
moral position of those responding on the issue of abortion rather than
the broader aspects of the impact of the activities of the protestors. By
way of example only, the "Be Here for Me# responses were drawn from all
corners of England, Scotland and Wales some of which were hundreds of
miles from the Centre.
""47. There was an online survey which generated 2,181 responses.
Nearly two thirds of these came from people who identi%ed themselves to
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be users of services, shops or facilities in the proposed safe zone. 16.4%
lived in the vicinity and 7.4% were users of the services of the Centre.
""48. The vast majority of those who responded con%rmed that they
had seen activists outside the Centre displaying material relating to
abortion and approaching people using the clinic. Of course, none of this
is surprising because the claimants have never sought to deny that this
is what they were doing. However, 470 respondents gave narrative
examples of what they had witnessed. These included: (i) the display of
lifelike foetus dolls; (ii) threats that users of the Centre would go to Hell;
(iii) referring to users of the Centre as "Mum#; (iv) the handing out of
rosary beads to users and passers-by; (v) pursuing users of the Centre with
lea!ets; (vi) not leaving users with enough room to pass into the Centre;
(vii) the playing of loud music and chanting from pro-choice activists;
(viii) the taking of photographs of persons using the clinic; (ix) young
children passing by exposed to images of foetuses.
""49. On the issue of the detrimental impact on their quality of life, the
results of the online survey were striking. Between 85% and 90% of
respondents supported the imposition of the proposed prohibitions in the
safe zone. A clear majority said that their quality of life had been
detrimentally a›ected either "extremely# or "very much#.
""50. Some examples of reports collected by the Centre were appended
to its submissions, a !avour of which may be gained from the following:
""(i) Local resident: It is extremely stressful living opposite these
protests. It is a regular occurrence seeing protestors standing in the way
of clinic users grabbing their arms and shouting at them . . . Do I comfort
the crying women on the street, or do they prefer privacy? Local residents
should be able to live a peaceful life and should not have the weight of
such things on their shoulders on a daily basis.
""(ii) Clinic/Unit Sta›: Client very distressed because of protestors.
Protestor holding pretend baby and trying to give client lea!ets.
""(iii) Passer-by: The pictures displayed by those opposing abortion are
truly awful. I walk past my local clinic with my children and they have
images of dead foetuses on show. They create an awful environment for
local residents.##
15 Ealing resolved to make the PSPO, which is dated 10 April 2018 and
came into e›ect on 23 April 2018. It prohibited the following activities
within the Safe Zone:

G

H

""(i) Protesting, namely engaging in any act of approval/disapproval or
attempted act of approval/disapproval, with respect to issues related
to abortion services, by any means. This includes but is not limited to
graphic, verbal or written means, prayer or counselling, (ii) interfering, or
attempting to interfere, whether verbally or physically, with a service user
or member of sta›, (iii) intimidating or harassing, or attempting to
intimidate or harass, a service user or member of sta›, (iv) recording or
photographing a service user or member of sta› of the clinic whilst they
are in the Safe Zone, (v) displaying any text or images relating directly or
indirectly to the termination of pregnancy, or (vi) playing or using
ampli%ed music, voice or audio recordings.##
' 2020 The Incorporated Council of Law Reporting for England and Wales

AB 1767

618

Dulgheriu v Ealing LBC (CA)

[2020] 1 WLR

16 Subject to certain restrictions on the number of participants (no
more than four); size of placards (no larger than A3) and activity (no
shouting or ampli%ed sound or music), protests continued to be allowed in
the Designated Area inside the Safe Zone. The PSPO has no e›ect outside of
the Safe Zone.
The proceedings
17 The claimants commenced these proceedings under section 66 of the
2014 Act by issuing a CPR Part 8 claim form in the Queen#s Bench Division
of the High Court on 27 April 2018, claiming an order that the PSPO be
quashed on the grounds that: (1) there was insu–cient evidence for Ealing to
be reasonably satis%ed that the activities in the vicinity of the Centre had a
detrimental impact on those in the locality; (2) the terms of the PSPO were
far more extensive than was reasonable to impose to prevent the detriment
alleged; and (3) the prohibitions in the PSPO constituted an unjusti%ed
interference with articles 9, 10, 11 and 14 of the ECHR.
18 The hearing of the action took place before Turner J on 7 June 2018.
Turner J#s judgment
19 The judge %rst considered whether the section 59 requirement of
detriment to those in the locality was met. He then considered whether the
unreasonableness of the activities justi%ed the terms of the PSPO, which
turned on the question of whether the PSPO constituted a disproportionate
interference with the protestors# ECHR rights.
20 As to the meaning of ""those in the locality##, it was argued before the
judge that that phrase was limited to those who reside or work in or
regularly visit the locality, and could therefore not include occasional
visitors to the Centre. The judge rejected this argument (at paras 38—43). He
said that the literal meaning of ""those in the locality## was not con%ned to
regular visitors; such an approach would deprive Ealing of the power to
impose PSPOs in relation to detriments su›ered by a mainly transient
population (e g, tourist attractions); and there was no reason to construe
""those in the locality## as narrowly as the ""interested person## in section 66,
which restricts standing to challenge a PSPO to those who live in or regularly
work in or visit the restricted area: the use of di›erent terms in each section
militated in favour of those phrases meaning di›erent things.
21 Turner J then reviewed (at paras 44—55) the evidential basis for
Ealing#s view that those in the locality were su›ering a detriment to their
quality of life as a result of the protestors# activities, and concluded that
Ealing had reasonable grounds to be satis%ed that the conditions in
section 59(2) were satis%ed.
22 On the question of whether the restriction on the activities was
justi%ed by their unreasonableness, the judge held (at paras 56—63) that the
answer to that question was inextricably linked with the question of whether
there was a disproportionate interference with the protestors# ECHR rights.
He held that the article 8 rights of users of the Centre were engaged on the
basis that both being pregnant and seeking or having an abortion are aspects
of life that the users of the Centre would reasonably wish to keep private.
Users of the Centre of reproductive age were very likely to be seeking or to
have had an abortion. To be the focus of public attention at that time was an
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invasion of privacy even if it occurred in a public place. He also held that the
rights of the sta› or other visitors of the Centre were not engaged on
the facts.
23 The judge held (at paras 65—76) that the restrictions on the protestors#
rights under articles 9 (freedom of thought and religion), 10 (freedom of
expression), 11 (freedom of assembly) and 14 (non-discrimination in the
protection of the ECHR rights) were prescribed by law, namely by
section 59; that the protection of the service users# privacy was a legitimate
aim; and that there was a rational connection between the PSPO and that
aim. He also rejected a number of less restrictive alternatives to the making
of a PSPO.
24 As to whether the interference with the protestors# rights was
necessary in a democratic society, the judge held (at paras 90—97) that it was,
given the signi%cance of the interference with the article 8 rights of the
service users visiting the Centre.
25 For those reasons, the judge concluded that the activities were
unreasonable and the PSPO was justi%ed for the purposes of section 59(3)(b)
and (c).
Grounds of appeal
26 The claimants# grounds of appeal are: (1) the judge erred in holding
that the phrase ""those in the locality## in section 59(2)(a) of the 2014 Act
applies to occasional visitors such as women who visit an abortion clinic for
abortion procedures; (2) the judge erred in failing to adopt a merits-based
approach to the justi%cation for the PSPO; (3) the judge erred in holding that
the article 8 ECHR rights of those using the Centre were engaged; (4) the
judge erred in giving too little weight to the claimants# article 9 ECHR rights;
(5) the judge failed to give any or any su–cient consideration to whether the
terms of the PSPO could have been formulated in a less restrictive way;
(6) when considering whether the PSPO constituted an interference that was
necessary in a democratic society, the judge gave insu–cient weight to the
claimants# article 10 and 11 ECHR rights.
Respondent#s notice

G

H

27 Ealing has issued a respondent#s notice seeking to uphold the judge#s
order on three additional bases: (1) even if the judge did err in failing to
adopt a merits-based approach to reviewing the justi%cation for PSPOs, on
the evidence he would have reached the same conclusion; (2) even if the
article 8 rights of the service users were not engaged, he would still have held
that the interference with the claimants# ECHR rights was justi%ed by virtue
of the objectives set out in articles 9(2), 10(2) and 11(2); (3) the judge was
wrong to hold that the article 8 rights of the sta› and persons accompanying
service users were not engaged.
The intervener
28 By order dated 23 May 2019 Liberty was given permission to
intervene in the appeal by way of written submissions only. It subsequently
%led and served written submissions.
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Discussion
Ground 1!meaning of ""those in the locality##
29 The claimants# submission is that visitors to the Centre do not fall
within the words ""those in the locality## in section 59(2)(a) because those
words do not encompass occasional visitors. The claimants# case is that the
words extend only to members of the local community and that the purpose
of the statutory power for a local authority to make a PSPO is to protect the
community from anti-social behaviour of a continuing and persistent nature.
30 Mr Philip Havers QC, for the claimants, advanced several
arguments in support of those submissions. He pointed out that the White
Paper ""Putting Victims First$More E›ective Responses to Anti-social
Behaviour## published in May 2012 (Cm 8367), which anticipated the 2014
Act, said (at para 44 of Annex C) that ""The Community Protection Order
(public spaces) is intended to deal with a particular nuisance or problem in a
particular area that is detrimental to the local community#s [way] of life## by
imposing conditions on the use of that area which apply to everyone, and (at
para 46 of Annex C) that the test for issuing the order would be that ""the
local authority reasonably believes that the behaviour is detrimental to the
local community#s quality of life, and that the impact merits restrictions
being put in place in a particular area##.
31 Mr Havers also referred to the Explanatory Notes to the 2014 Act,
which used similar language to the White Paper in describing PSPOs, stating,
at para 173:
""The public spaces protection order (referred to as the community
protection order (public places) in the White Paper) is intended to deal
with a particular nuisance or problem in a particular area that is
detrimental to the local community#s quality of life, by imposing
conditions on the use of that area.##
32 The Explanatory Notes gave as examples prohibiting the
consumption of alcohol in public parks, ensuring dogs are kept on a leash
in children#s play areas and prohibiting spitting in certain areas. The
Explanatory Notes stated (at para 177) that the two-part test for issuing the
order would be that the authority is satis%ed on reasonable grounds that
activities carried on, or likely to be carried on, in a public place are
detrimental to the local community#s quality of life, and that the impact
justi%es restrictions being put in place in a particular area. It stated that the
behaviour must also be ongoing and unreasonable.
33 Mr Havers pointed out that Chapter 2 of the 2014 Act, which deals
with PSPOs, is in Part 4 of the 2014 Act, which has the title ""Community
Protection##.
34 Mr Havers observed that both section 43(1)(a) of the 2014 Act,
which addresses the power to issue a community protection notice, and
section 59(2)(a), which addresses the power of the local authority to make a
PSPO, describe the relevant conduct as having a detrimental e›ect on
""quality of life##, which was the same expression used in the White Paper and
the Explanatory Notes, as mentioned above. He submitted that indicated a
continuing intention that the legislation was intended to protect those with a
settled life in the community. He linked that submission to the condition in
section 53(3)(a) that the e›ect, or likely e›ect, of the activities ""is, or is likely
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to be, of a persistent or continuing nature##. He said that such a condition
would not practically apply to those who visit the locality only once or
twice.
35 Mr Havers also relied on the various references to ""the community##
in the latest statutory guidance on PSPOs issued by the Home O–ce
(updated in December 2017). The guidance says, for example, that PSPOs
are intended to deal with a particular nuisance or problem in a speci%c area
""that is detrimental to the local community#s way of life##; it advises that
discussing potential restrictions and requirements prior to issuing a PSPO
with those living or working nearby may help to ensure that the %nal order
""better meets the needs of the local community##; it says, in relation to
homeless people and rough sleepers, that PSPOs ""should only be used to
address any speci%c behaviour that is causing a detrimental e›ect on the
community#s way of life## and should de%ne precisely the speci%c activity or
behaviour ""that is having the detrimental impact on the community##; it says
that parish and town councils wishing to deal with dog control issues should
discuss with their principal authority whether a PSPO would provide the
means ""to address the issues being experienced by the local community##,
and that a PSPO should target speci%cally the problem behaviour that is
having ""a detrimental e›ect on the community#s way of life## rather than
everyday sociability, such as standing in groups.
36 Section 67 of the 2014 Act provides that it is an o›ence for a person,
without reasonable excuse, to break the terms of a PSPO. Mr Havers
submitted that, in accordance with the usual rules of statutory interpretation
where a criminal o›ence is created, the provisions of section 59 should be
interpreted restrictively rather than expansively.
37 He submitted that another reason for a restrictive interpretation of
section 59 is the requirement in section 72(1) that any local authority, when
deciding whether to make a PSPO and, if so, what it should include or
whether to make the other decisions in relation to a PSPO mentioned in
section 72(1), must have particular regard to the rights of freedom of
expression and freedom of assembly set out in articles 10 and 11 of the
ECHR.
38 Mr Havers said that the claimants accept and endorse the view of
May J in Summers v Richmond upon Thames London Borough Council
[2018] 1 WLR 4729, para 24, that the expression ""those in the locality## in
section 59 of the 2014 Act ""must be read to include those who regularly visit
or work in the locality, in addition to residents##.
39 All those arguments were skilfully and elegantly put by Mr Havers
but we nevertheless reject this ground of appeal.
40 Mr Havers devoted considerable time to the references to ""the
community## in the White Paper, the Explanatory Notes and the statutory
guidance but none of those are a substitute for the words of statute
themselves. There is no mention of ""the community## in section 59. The
White Paper was, at the end of the day, no more than a statement of future
intent, a›ected by all that followed between the publication of the White
Paper and the %nal enactment of the 2014 Act. The 2014 Act even changed
the name from ""Community Protection Order (Public Spaces)## to ""Public
Spaces Protection Order##. The Explanatory Notes state, at their very
beginning, that they have been prepared by the Home O–ce and do not
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form part of the 2014 Act and have not been endorsed by Parliament. They
state that they are not, and are not meant to be, a comprehensive description
of the 2014 Act.
41 It is clear from the terms of the 2014 Act itself that Parliament
deliberately decided not to limit, by way of a statutory de%nition or statutory
guidance, the expression ""those in the locality##. The looseness of that
expression is to be contrasted with the express limitation of an ""interested
person## who may apply under section 66 of the 2014 Act to the High Court
to challenge the validity of a PSPO or its variation. ""Interested person## is
de%ned in section 66(1) as ""an individual who lives in the restricted area or
who regularly works in or visits that area##. Similarly, the obligation on a
local authority under section 72 of the 2014 Act to consult before making,
extending the duration of, varying or discharging a PSPO, is limited to
certain persons representing the police and the community and (under
section 72(4)(c)) to ""the owner or occupier of land within the restricted
area##. Parliament plainly decided not to limit section 59(2)(a) in either of
those ways.
42 Accordingly, while we agree with May J in Summers that the
expression ""those in the locality## in section 59 includes those who regularly
visit or work in the locality, in addition to residents, it will depend on the
precise local circumstances whether or not it extends to others.
43 We do not consider that the Home O–ce#s statutory guidance
throws doubt on that conclusion. While it is true that there are several
references to ""the community## in the guidance, read as a whole the guidance
is compatible with Ealing#s case that it was entitled to regard visitors to
the clinic as falling within the expression ""those in the locality## in
section 59(2)(a) even though such visitors would only visit once or twice.
The ""Introduction## to the guidance states that the %rst part of the guidance
focuses speci%cally on putting victims at the heart of the response to antisocial behaviour. The guidance describes the purpose of a PSPO as being ""to
stop individuals or groups committing anti-social behaviour in a public
place##. It correctly summarises the statutory test for behaviour which can be
restricted by a PSPO as behaviour which has, or is likely to have, a
detrimental e›ect on the quality of life of those in the locality, is persistent or
continuing in nature, and is unreasonable. It states that a local authority can
make a PSPO in any public space within its own area, and that the de%nition
of public space is wide and includes any place to which the public or any
section of the public has access, on paying or otherwise, as of right or by
virtue of express or implied permission, for example a shopping centre. The
guidance envisages, therefore, that visitors to a shopping centre might fall
within the expression ""those in the locality## in section 59(2)(a). Mr Havers
agreed that such visitors might fall within the expression but he limited them
to regular visitors. Such a rigid and hard-edged limitation, which the
claimants would also apparently apply to patients in hospitals and hospices
and medical services generally and those visiting such patients, would not
only be unworkable in practice in distinguishing regular from irregular
visitors but would potentially produce considerable uncertainty as to the
legality of a PSPO and is highly unlikely to have been the intention of
Parliament.
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44 The reference to the protection of victims or potential victims in the
statutory guidance is a convenient reference point for the submissions on
behalf of both the claimants and Ealing in the present case that, although
distinct, the requirement in section 59(2)(a) that the activities must have had a
""detrimental e›ect on the quality of life## of those in the locality and the
requirement in section 59(3)(a) that the e›ect, or the likely e›ect of the
activities ""is, or is likely to be, of a persistent or continuing nature##, may
throw light on whether on the facts any particular group or categories of
people fall within the expression ""those in the locality##. The claimants#
argument is that it is very unlikely that the e›ect of an activity on a person who
visits only once or twice will have a persistent or continuing detrimental e›ect
on their quality of life. The evidence in the present case, however, is that it is
both possible and has indeed been the case, as the judge observed at para 43,
that some of those who have visited the Centre have been left with signi%cant
emotional and psychological damage lasting substantial periods of time by
the conduct of GCN and others protesting outside the Centre immediately
before and immediately after the visit to the Centre. There is also evidence
that those activities have led some women to cancel their appointment at the
Centre, delaying advice and treatment, with consequential potential physical
harm to them.
45 We have set out above the judge#s summary of the evidence before
Ealing. He subsequently said as follows:
""54. . . . there was a considerable tranche of evidence and information
before the defendant of activities which many would reasonably consider
to be fully capable of a having a detrimental e›ect on the quality of life [of
those] who were exposed to them whatever the choice of adjective used to
describe them.
""55. Taking the evidence as a whole, I %nd that the defendant had
reasonable grounds to be satis%ed that the conditions in section 59(2) and
59(3)(a) of the 2014 Act were met.##
46 It is clear from the judgment as a whole that the judge was there
referring particularly to the women, their family and supporters, who visit
the Centre for abortion procedures, to whom he referred at para 39 of his
judgment at the beginning of the section addressing the meaning of ""those in
the locality##. He was satis%ed, therefore, that it was reasonable for Ealing to
conclude on the evidence that the activities of GCN and other protest groups
outside the Centre had a detrimental e›ect on the quality of life of those
visiting the Centre which was, or was likely to be, of a persistent or
continuing nature. There is no appeal against that %nding.
47 We agree with May J in Summers [2018] 1 WLR 4729, para 25 that
the 2014 Act gives local authorities a wide discretion to decide what
behaviours are troublesome and require to be addressed within their local
area. Equally, in deciding who is ""in the locality## for the purpose of
protection from such activities by way of a PSPO a local authority will
(applying the words of May J to that issue) use its local knowledge, taking
into account local conditions on the ground.
48 We do not consider there is any scope for narrowing the proper
interpretation of the expression ""those in the locality## in section 59(2)(a) on
the ground that it is a criminal o›ence to breach a PSPO or because
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section 72(1) requires a local authority, in deciding whether to make, extend
or vary a PSPO, to have particular regard to rights of freedom of expression
and freedom of assembly in articles 10 and 11 of the ECHR. Any general
presumption in relation to statutory provisions which criminalise conduct or
activity (which was not explored in any detail before us) must be subject to
the particular statutory provisions and framework in question. As regards
section 72(1), its provisions are neutral on the issue of the proper
interpretation of section 59(2)(a) as they presuppose that it is indeed lawful,
where the statutory conditions for a PSPO are satis%ed, for the PSPO to
interfere with rights under articles 10 and 11 of the ECHR.
49 We conclude that Ealing was correct to interpret the expression
""those in the locality## in section 52(2)(a) as capable of embracing occasional
visitors, and was entitled to decide on the facts that the women, their family
members and supporters visiting the Centre, in addition to sta› and local
residents, fell within that section.
Ground 3!engagement of article 8
50 It is convenient to consider next the issue whether the judge was
correct to conclude (in para 63) that the article 8 ECHR rights of those using
the Centre were engaged.
51 Mr Havers submitted that none of the three cases cited by the judge
in this part of his judgment$Peck v United Kingdom (2003) 36 EHRR 41,
Couderc v France [2016] EMLR 19 and Murray v Express Newspapers plc
[2009] Ch 481$is factually comparable to the present case or supports the
judge#s conclusion on the engagement of article 8. In brief, Mr Havers said
that, in contrast to the situation in Peck, which concerned the disclosure to
the media of closed circuit television footage, including images of the
applicant attempting to commit suicide, the judge made no %nding in the
present case of any photographs being taken of any service user, and there
was certainly no evidence that photographic images have been recorded or
published or that there was any attempt to identify anyone in them. The
issue in Couderc was whether a magazine had infringed the article 8 rights of
Prince Albert II of Monaco in publishing an article about whether Prince
Albert was the father of a child, with an accompanying photograph showing
Prince Albert, the child and the child#s mother, and whether the decisions of
the French courts circumscribing that publication was a breach of the
publisher#s article 10 rights. Mr Havers submitted that the case had no
relevance as it was accepted before the European Court of Human Rights
(""ECrtHR##) that article 8 was engaged; the case concerned the publication
to a worldwide audience, and, moreover, the Grand Chamber emphasised
the importance of the right to freedom of expression under article 10 and
held there had been a violation of article 10. Mr Havers emphasised that,
unlike the present case, Murray was also a case about whether an
unauthorised photograph and its publication in a national newspaper
infringed the article 8 rights of the claimant, in that case the infant child of a
famous author.
52 Mr Havers advanced the following reasons as to why the article 8
rights of the visitors to the Centre were not engaged. First, the activities
which are the subject of the PSPO were in a public place, taking advantage of
a public highway. Secondly, no record was made or kept by the protestors of
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what the service users were doing. Thirdly there was no publication of what
the service users were doing. Fourthly, the cases relied upon by the judge all
concerned publication of what the claimant was doing. Fifthly, the visitors
to the Centre could not have more than a limited expectation of privacy as
they were visiting the Centre in a public place and by means of a public
highway. Sixthly, there could be no expectation on the part of the service
users that no one would seek to engage with those who entered the Centre as
abortion is a controversial topic of general public importance. On the
contrary, the expectation was that there would be some engagement by
protestors with those seeking to use the services of the Centre. Had the users
of the Centre wished to avoid such engagement, they could have gone to
another clinic or hospital which was less publicly exposed.
53 We have no hesitation in rejecting ground 3 of the appeal. The
decision of a woman whether or not to have an abortion is an intensely
personal and sensitive matter. There is no doubt that it falls within the
notion of private life within the meaning of article 8. As the ECrtHR said in
A v Ireland (2010) 53 EHRR 13:
""212. The court recalls that the notion of "private life# within the
meaning of article 8 of the Convention is a broad concept which
encompasses, inter alia, the right to personal autonomy and personal
development (see Pretty v United Kingdom (2002) 35 EHRR 1, cited
above, para 61). It concerns subjects such as gender identi%cation, sexual
orientation and sexual life (see, for example, Dudgeon v United Kingdom
(1981) 4 EHRR 149, para 41 and Laskey v United Kingdom (1997) 24
EHRR 39, para 36), a person#s physical and psychological integrity (see
the judgment in Tysia(c v Poland (2007) 45 EHRR 42, para 107) as well as
decisions both to have and not to have a child or to become genetic
parents (see Evans v United Kingdom (2007) 46 EHRR 34, para 71).##
""214. While article 8 cannot, accordingly, be interpreted as conferring
a right to abortion, the court %nds that the prohibition in Ireland of
abortion where sought for reasons of health and/or well-being about
which the %rst and second applicants complained, and the third
applicant#s alleged inability to establish her quali%cation for a lawful
abortion in Ireland, come within the scope of their right to respect for
their private lives and accordingly article 8.##
54 As Baroness Hale of Richmond PSC said in In re Human Rights
Commission for Judicial Review (Northern Ireland: Abortion) [2019] 1 All
ER 173, para 6:
""For many women, becoming pregnant is an expression of [their]
autonomy, the ful%lment of a deep-felt desire. But for those women who
become pregnant, or who are obliged to carry a pregnancy to term,
against their will there can be few greater invasions of their autonomy
and bodily integrity.##

H

55 In P v Poland (2012) 129 BMLR 120, which concerned di–culties
the applicants had encountered in trying to obtain authorisation for an
abortion under the laws permitting an abortion in Poland, the ECrtHR
said (at para 99) that the state is under a positive obligation to create a
procedural framework enabling a pregnant woman to e›ectively exercise
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her right of access to lawful abortion. The court concluded that the
authorities had failed to comply with their positive obligation to secure to
the applicants e›ective respect for their private life and so there had been a
breach of article 8 of the ECHR. The court said:
""111. The court is of the view that e›ective access to reliable
information on the conditions for the availability of lawful abortion, and
the relevant procedures to be followed, is directly relevant for the exercise
of personal autonomy. It reiterates that the notion of private life within
the meaning of article 8 applies both to decisions to become and not to
become a parent (Evans v United Kingdom 46 EHRR 34, para 71; RR v
Poland (2011) 53 EHRR 31, para 180). The nature of the issues involved
in a woman#s decision to terminate a pregnancy or not is such that the
time factor is of critical importance.##
56 In a subsequent passage (at para 128) the court said, in relation to
the need for protection of medical data in order to maintain, in addition to a
patient#s privacy, the person#s con%dence in the medical profession and in
the health service in general, that without such protection those in need of
medical assistance may be deterred from seeking appropriate treatment,
thereby endangering their own health.
57 The present case, therefore, must be seen in the context of the
exercise by those visiting the Centre of their right under article 8 to access
advice on abortion and medical procedures for abortion available under the
laws of this country. That is a re!ection of the centrality under article 8 of
the protection of every individual#s right to personal autonomy. There is no
right to protection, however, unless there is a reasonable expectation of
privacy or, which the authorities treat as synonymous, a legitimate
expectation of protection: see, for example, In re JR38 [2016] AC 1131,
paras 84—88.
58 In assessing whether article 8 is engaged by the activities of
protestors outside the Centre, it is necessary to bear in mind, as Mr Ranjit
Bhose QC, for Ealing, pointed out, that service users visiting the Centre are
women in the early stages of pregnancy. Some are children. Some are
victims of rape. Some are carrying foetuses with abnormalities, even fatal
abnormalities. Some may not have told friends or family. Their very
attendance at the Centre is a statement about highly personal and intimate
matters. They may be in physical pain and su›ering acute psychological and
emotional issues both when attending and leaving the Centre. There is no
alternative way of arriving at and leaving the Centre except across a public
space, which they would naturally wish to cross as inconspicuously as
possible.
59 Mr Bhose put forward the following 12 respects in which the
activities of protestors, including but not limited to GCN, intruded on
service users visiting the Centre: (1) seeking out and identifying women of
reproductive age approaching the Centre, identifying them as pregnant
women attending an abortion clinic; (2) standing directly outside the
entrance to the Centre so that service users had no alternative to engaging
with them, there being no alternative means of access or exit; (3) engaging
with the service uses directly by word or conduct, whether or not the service
users wanted any engagement; (4) engaging with service users about the
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choice they had made and seeking to persuade them to change their ways,
including in some cases telling the service users that what they were doing
was morally wrong; (5) giving service users literature, coloured pink or blue,
which advised that it was not too late to save the life of the baby and
describing possible physical and psychological complications, and also
handing out pink and blue rosary beads; (6) displaying photographs on the
ground of foetuses at di›erent periods of gestation; (7) praying, both audibly
and not, for the souls of foetuses in the Centre, intending to provoke, and
provoking, feelings of guilt on the part of service users; (8) conducting group
vigils, drawing attention to service users when coming and going;
(9) speaking to service users when leaving the Centre; (10) handing lea!ets to
women leaving the centre; (11) taking or pretending to take photographs of
service users; (12) further drawing attention to women attending the Centre
when there were counter protestors.
60 There is evidence to support all of those activities on the part of prolife protestors. There is some repetition and overlap in the activities
mentioned in Mr Bhose#s list. We consider it is clear, nevertheless, that they
engaged the article 8 rights of those visiting the Centre both from the
perspective of the right to autonomy on the part of service users in wishing to
carry through their decision to have an abortion and from the reasonable
desire and legitimate expectation that their visits to the Centre would not
receive any more publicity than was inevitably involved in accessing and
leaving the Centre across a public space and highway.
61 That conclusion is further reinforced by the evidence that some of
those who have visited the Centre have been left with signi%cant emotional
and psychological damage by the conduct of GCN and others protesting
outside the Centre immediately before and immediately after visiting the
Centre, and evidence that those activities have led some women to cancel
their appointment at the clinic, delaying advice and treatment, with
consequential potential physical harm to themselves. All of that is borne out
by the judge#s unappealed %ndings of fact at [2019] PTSR 706, paras 54—55,
set out above, that the activities of GCN and other protest groups outside the
Centre have had a detrimental e›ect on the quality of life of those visiting the
Centre which was, or was likely to be, of a persistent or continuing nature.
62 In the circumstances, it is not necessary for us to address the claim in
Ealing#s respondent#s notice that the judge was wrong to hold that the
article 8 rights of non-service using visitors to the Centre and/or sta› and/or
local residents were not engaged. Mr Bhose did not develop that claim as he
accepted that, in all the circumstances, the article 8 rights of those other
persons do not add materially to Ealing#s case.
Ground 2!failure to carry out a ""merits-based## approach

H

63 Having found that the article 8 rights of women visiting the Centre
were engaged, the judge had to balance, on the one hand, those rights and,
on the other hand, the rights of protestors, including the claimants and other
members of GCN, to exercise their rights to manifest their religion under
article 9 and their rights to freedom of expression and freedom of assembly
under articles 10 and 11 of the ECHR respectively. The judge had to
consider whether the PSPO made by Ealing was both a necessary and
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proportionate restriction of the claimants# article 9, 10 and 11 rights in order
to accommodate the article 8 rights of women visiting the Centre.
64 It is common ground that the correct approach of the court, when
considering the justi%cation of any limitation or interference under
articles 9.2, 10.2 and 11.2, is not to determine whether the decision-maker
has followed a defective decision-making process but rather the court must
form its own view as to whether the applicant#s ECHR rights have been
infringed: R (SB) v Governors of Denbigh High School [2007] 1 AC 100,
para 29; Belfast City Council v Miss Behavin# Ltd [2007] 1 WLR 1420,
paras 31 and 37.
65 The claimants contend that the judge failed to form his own view of
whether the PSPO was a justi%ed restriction or limitation of the claimants#
article 9, 10 and 11 rights. They say that he wrongly relied upon what he
regarded as the propriety of Ealing#s own assessment of that issue. They rely
on [2019] PTSR 706, para 96 in which the judge said that ""the Murphy
report expressly dealt with the threshold requirement that a PSPO would
have to be judged to be necessary in a democratic society before it could be
made## and set out the relevant paragraphs of the Murphy report addressing
that issue, and para 97 of the judgment, which was as follows:

A

""In the circumstances of this case, I do not doubt that there has been a
signi%cant interference with the rights of activists under article 9, 10 and
11. I do not underestimate the seriousness of taking steps which are
bound to con!ict with that special degree of protection a›orded to
expressions of opinion which are made in the course of a debate on
matters of public interest. Nevertheless I am satis%ed that the defendant
was entitled to conclude on the entirety of the evidence and information
available to it that the making of this PSPO was a necessary step in
a democratic society. There was substantial evidence that a very
considerable number of users of the clinic reasonably felt that their
privacy was being very seriously invaded at a time and place when they
were most vulnerable and sensitive to uninvited attention. It also follows
that, in this regard, I am also satis%ed that the defendant was entitled to
conclude that the e›ect of the activities of the protestors was likely to
make such activities unreasonable and justi%ed the restrictions imposed in
satisfaction of the requirements of section 59(3)(b) and (c) of the 2014
Act.##

D

66 Mr Havers submitted that the judge there expressed himself in the
traditional way for a public law challenge on the standard Wednesbury
approach (see Associated Provincial Picture Houses Ltd v Wednesbury
Corpn [1948] 1 KB 223).
67 In addition to the language used in that paragraph of the judgment,
Mr Havers submitted that it is clear that the judge approached the matter of
justi%cation incorrectly because, while the judge referred at paras 64 and 96
to the way in which articles 9, 10 and 11 and justi%cation had been
addressed in the Murphy report, there is nowhere to be found in the
judgment any balancing exercise by the judge himself. He did not examine
the content and signi%cance of the claimants# and other protestors# article 9,
10 and 11 rights and state why, in the light of the evidence, he concluded that
the interference with those rights by the PSPO was justi%ed.
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68 The language of the judge at para 97 was not well chosen but,
reading the judgment as a whole, we are satis%ed that he did not fall into the
error of failing to form his own judgment on justi%cation as opposed to
merely considering whether Ealing had reached its decision on the PSPO by a
proper process.
69 The judge was perfectly aware of the correct approach because he
quoted at [2019] PTSR 706, para 25 the judgment of Beatson LJ in R (A) v
Chief Constable of Kent Constabulary (2013) 135 BMLR 22, paras 36—37.
In those paragraphs Beatson LJ stated that the court had to make its own
assessment of the factors considered by the decision-maker, and he cited the
Denbigh High School case [2007] 1 AC 100, quoting the statement of Lord
Bingham of Cornhill in that case at para 30 that proportionality must be
judged objectively by the court, and the Miss Behavin# case [2007] 1 WLR
1420, quoting the statement of Baroness Hale of Richmond at para 31 that it
is the court which must decide whether ECHR rights have been infringed.
70 Further, at para 26 the judge quoted the following description of the
structured proportionality test as applied in English law in de Smith#s
Judicial Review, 8th ed (2018), para 11-081:
""It requires the court to seek %rst whether the action pursues a
legitimate aim (i e one of the designated reasons to depart from a
Convention right, such as national security). It then asks whether the
measure employed is capable of achieving that aim, namely, whether
there is a "rational connection# between the measures and the aim.
Thirdly it asks whether a less restrictive alternative could have been
employed. Even if these three hurdles are achieved, however . . . there is a
fourth step which the decision-maker has to climb, namely, to
demonstrate that the measure must be "necessary# which requires the
courts to insist that the measure genuinely addresses a "pressing social
need#, and is not just desirable or reasonable, by the standards of a
democratic society.##
71 The judge then said (at para 27) that he was satis%ed that such an
approach was consistent with the decisions of the most recent authorities on
the point.
72 As mentioned above, the judge reviewed the evidence and
information available at paras 44—56, stating at para 54 that:
""there was a considerable tranche of evidence and information before
the defendant of activities which many would reasonably consider to be
fully capable of having a detrimental e›ect on the quality of life [of those]
who were exposed to them whatever the choice of adjective used to
describe them.##
He then addressed at paras 56—63 the issue of engagement of the article 8
rights of visitors to the Centre, concluding (at paras 62—63) that the article 8
rights of service users of the Centre were engaged on the facts of this case but
the article 8 rights of other visitors, local residents and sta› working at the
Centre were not. It is clear from paras 68—69 that he formed the view that
rights under articles 9, 10 and 11 were also engaged. It is clear from para 72,
where he quoted a passage from the Guide of the Council of Europe to
article 8, that he was conducting the review on the footing that rights under
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article 8 and rights under article 10 in principle deserve equal respect. At
para 74 he said that he was satis%ed that the protection of the rights to
privacy of the users of the Centre was a legitimate aim. At para 75 he said
that the next stage of the structured review required the court to consider
whether the PSPO was capable of achieving the legitimate aim which
interfered with the rights under articles 9, 10 and 11, namely whether there
was a rational connection between the measures in the PSPO and the aim.
He found at para 76 that there was a rational connection between the PSPO
and the legitimate aim of protecting the article 8 rights of users of the Centre
because the creation of the Safe Zone meant that service users of the Centre
would be able to make their entrances and exits without inevitably being
exposed to the closer scrutiny of those whose interests lay in supporting or
opposing the users# decisions to terminate their pregnancies. There can,
therefore, be no doubt that up to this point in his analysis the judge was
approaching the review on the entirely correct basis of deciding matters for
himself and not simply relying on the Murphy report.
73 We consider that it is wholly unrealistic to think that the judge simply
forgot the correct approach to justi%cation at the very end of his judgment in
para 97 when expressing his conclusions on necessity. Indeed, para 97 begins
with the judge expressing his own view that, in the circumstances of the case,
the PSPO was a signi%cant interference with the rights of activists under
articles 9, 10 and 11. We consider that it is more realistic to read the judge#s
language later in para 97 as a legitimate acknowledgment that his own view
that the PSPO was a justi%ed interference with the claimants# and other
protestors# article 9, 10 and 11 rights was supported by the views of Ealing,
which had been reached after a full, careful and comprehensive consideration
of the issues following extensive consultation.
74 We therefore reject the submission that the judge failed to determine
for himself whether the claimants# ECHR rights had been breached.
Ground 4!the claimants# article 9 rights
75 The criticism of the claimants in this ground of appeal is that the
judge underplayed the signi%cance of the article 9 rights of the claimants and
other pro-life protestors to manifest their religion and religious beliefs by
seeking to persuade women visiting the Centre not to have an abortion. The
members of GCN are motivated by their Christian faith and belief in the
rights of unborn children. It is not in dispute that they and other protestors
have prayed both silently and vocally outside the Centre and kept vigils for
religious reasons.
76 Mr Havers submitted that the case law cited by the judge in this
context, Van Den Dungen v The Netherlands CE:ECHR:1995:0222DEC
002283893, in which the European Commission on Human Rights held that
the applicant#s activities aimed at persuading women not to have an
abortion did not constitute the expression of a belief within the meaning of
article 9.1, was con%ned to its particular facts and had been, in any event,
superseded by more recent authority. Mr Havers cited, in that context,
Eweida v United Kingdom (2013) 57 EHRR 8 and Barankevich v Russia
(2007) 47 EHRR 8.
77 The ECrtHR held in Eweida that the applicant#s insistence on
wearing a cross visibly at work, motivated by her desire to bear witness to
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her Christian faith, was a manifestation of her religious belief and attracted
the protection of article 9. It held (at para 82) that it is su–cient that the act
in question is intimately linked to the religion or belief, and there is no
requirement on the applicant to establish that he or she acted in ful%lment of
a duty mandated by the religion in question. In Barankevich the ECrtHR
said (at para 43) that, under article 9, ""freedom to manifest one#s religion
includes the right to try to convince one#s neighbour##.
78 It is a well-established principle of the jurisprudence of the ECrtHR
that, as enshrined in article 9, freedom of thought, conscience and religion is
one of the foundations of the meaning of a ""democratic society##, within the
meaning of the ECHR, and, as regards religion, is one of the most vital
elements that go to make up the identity of believers and their conception of
life: Eweida, at para 79.
79 For its part, Ealing relies on the Van Den Dungen case and on the
decision of the European Commission on Human Rights in Van Schijndel v
The Netherlands CE:ECHR:1997:0910DEC003093696. Van Schijndel
rejected as manifestly ill founded the applicants# complaint that their
conviction for breach of the peace for praying in the corridor of an abortion
clinic was contrary to their article 9 rights. The Commission, with reference
to the Van Den Dungen case, said that article 9 does not always guarantee
the right to behave in the public sphere in a way which is dictated by a belief.
80 Ealing accepts that the vigils and other acts of prayer of protestors
outside the Centre fall within article 9 but contends that the other activities
of the claimants and other members of GCN do not have a su–cient nexus
with religious belief to fall within article 9.
81 We do not need to resolve that question in order to reach the
conclusion, which we do, that ground 4 of the appeal fails. The judge
plainly accepted, for the purposes of his justi%cation review, that article 9
rights were engaged: see [2019] PTSR 706, paras 68, 69, 70 and 75. He
quoted in para 64 para 2.2.10 of the Murphy report, which stated that
Ealing was aware some of the represented groups believed their activities
were part of their right to manifest their religion or beliefs, that those were
important rights and that Ealing should be reluctant to interfere with them,
and that the proposed PSPO would interfere with them. The judge stated
in para 97 that he did not doubt that there had been ""signi%cant
interference with the rights of activists## under article 9. There is simply no
indication that he underplayed the signi%cance of those rights. It is plain,
moreover, that the article 9 rights in play could not have carried more
weight, in the balancing exercise, than the rights of protestors under
articles 10 and 11, to which Ealing was required by section 72 of the 2014
Act to have particular regard when deciding whether to make the PSPO.
Engagement of the article 9 rights of protestors could not have tipped the
balance against the making of the PSPO if Ealing was otherwise justi%ed in
making it. We address below the speci%c issue of the prohibition of prayer
by the PSPO.
Ground 5!a PSPO with less restrictive terms
Ground 6!relative importance of the claimants# article 10 and 11 rights
82 Justi%cation under article 10.2 and article 11.2 requires, as part of
the structured proportionality review, that the limitation of the ECHR rights
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must be the least restrictive possible. There is an overlapping question of
whether the measure is necessary in a democratic society, which is essentially
a question of whether a fair balance has been struck between the competing
rights and interests: Bank Mellat v HM Treasury (No 2) [2014] AC 700, 771,
para 20. That latter question arises in a particularly acute form in a case,
such as the present, where there is a tension between di›erent ECHR rights.
83 Provided that the judge carried out correctly the proportionality and
balancing exercise, the court cannot interfere with his conclusion on those
matters as his conclusion will not have been ""wrong## within the meaning of
CPR r 52.21(3): R (R) v Chief Constable of Greater Manchester Police
[2018] 1 WLR 4079.
84 Mr Havers submitted that, in relative terms, the signi%cance of the
claimants# article 10 and 11 rights was so great and the nature of the activities
of the pro-life protestors so unintrusive that the judge should have concluded
that the PSPO should not have been made at all. This is an attack on the
making of the order as such, whatever its particular terms. It therefore
amounts to the claim that making the PSPO as such was a disproportionate
interference with articles 10 and 11 or, even if not disproportionate, was not
necessary in a democratic society.
85 In Annen v Germany CE:ECHR:2015:1126JUD000369010 the
ECrtHR emphasised the importance of article 10 in ECHR cases where the
relevant conduct contributes to a highly controversial debate of public
interest. In that case the court held that an injunction against the applicant
prohibiting him from (1) disseminating in the immediate vicinity of a clinic
lea!ets containing the names of two medical practitioners operating there,
and asserting that unlawful abortions were performed in the clinic, and
(2) mentioning the doctors# names and addresses in the list of ""abortion
doctors## on a speci%ed website, was a breach of article 10 even though the
doctors# article 8 rights were engaged by reason of their right to the
protection of their reputation, which was part of the right to respect for
private life. Even in the opinion of the two dissenting judges it was
acknowledged that participation in a debate involving moral and ethical
issues normally calls for a high degree of protection in terms of free-speech
requirements. The majority judgment (at para 62) said:
""the applicant#s campaign contributed to a highly controversial debate
of public interest. There can be no doubt as to the acute sensitivity of the
moral and ethical issues raised by the question of abortion or as to
the importance of the public interest at stake.##
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86 In Couderc [2016] EMLR 19, para 88 the ECrtHR said about the
right of freedom of expression in article 10:
""Freedom of expression constitutes one of the essential foundations of
a democratic society and one of the basic conditions for its progress and
for each individual#s self-ful%lment. Subject to paragraph 2 of article 10,
it is applicable not only to information or ideas that are favourably
received or regarded as ino›ensive or as a matter of indi›erence, but also
to those that o›end, shock or disturb. Such are the demands of pluralism,
tolerance and broadmindedness without which there is no "democratic
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society#. As enshrined in article 10, freedom of expression is subject to
exceptions, which must, however, be construed strictly, and the need for
any restrictions must be established convincingly . . .##
87 As regards article 11 of the ECHR, Mr Havers referred to
Lashmankin v Russia (2017) 68 EHRR 1, in which the ECrtHR said (at
para 405) that the right to freedom of assembly includes the right to choose
the time, place and manner of conduct of the assembly, within the limits
established in article 11.2. Having reiterated (at para 412) the general
principle that the right to freedom of assembly is one of the foundations of a
democratic society, the ECrtHR went on to say at para 142 (quoting from
Kudrevic$ius v Lithuania (2015) 62 EHRR 34, para 145):
""Freedom of assembly as enshrined in article 11 of the Convention
protects a demonstration that may annoy or cause o›ence to persons
opposed to the ideas or claims that it is seeking to promote . . . Any
measures interfering with freedom of assembly and expression other
than in cases of incitement to violence or rejection of democratic
principles$however shocking and unacceptable certain views or words
used may appear to the authorities$do a disservice to democracy and
often even endanger it . . .##
88 Mr Havers submitted that, in the light of those statements of
principle, there could be no reasonable justi%cation for prohibiting the
activities of pro-life protestors identi%ed in the Murphy report, which
comprised no more than o›ering lea!ets, o›ering to engage in conversations,
and holding placards.
89 We reject that submission because this was not simply a case of a
protest causing irritation, annoyance, o›ence, shock or disturbance, which
can still fall within the protection of articles 10 and 11: Plattform ""ffrzte f&r
das Leben## v Austria (1988) 13 EHRR 204, para 32, Sþnchez v Spain (2011)
54 EHRR 24, para 53, Animal Defenders International v United Kingdom
(2013) 57 EHRR 21, para 100. As we have said, the judge#s %nding of fact
was that Ealing was reasonably entitled to conclude that the activities of
GCN and the other protest groups outside the Centre had a detrimental
e›ect on the quality of life of those visiting the Centre which was, or was
likely to be, of a persistent or continuing nature. There is evidence of lasting
psychological and emotional harm of service users, mentioned in para 43 of
the judge#s judgment, and of those who wished to use the services of the
Centre cancelling appointments, with potential adverse consequences to
their health. The service users were entitled to protection in respect of those
matters. A PSPO was necessary to strike a fair balance between, on the one
hand, protecting those important interests of the service users and, on the
other hand, the rights of the protestors. For Ealing to have made no order
would not have struck a fair balance between those competing interests. For
the same reasons, we reject the suggestion that any PSPO, whatever its terms,
would have been a disproportionate interference with the protestors# rights.
90 The e›ect of the PSPO is to prohibit in the Safe Zone all of the
activities which the claimants and other protestors have carried on outside
the Centre and, subject to some restrictions, to con%ne them to the
Designated Area, some 100 metres away. The next questions, therefore, are
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whether the judge was entitled to conclude that the restriction of the
claimants# article 10 and article 11 rights by the PSPO, in e›ect imposing a
blanket ban in the Safe Zone other than in the Designated Area, was
proportionate to the aim of protecting the claimants# article 8 rights, and
whether its terms, individually and taken together, strike a fair balance
between the competing rights.
91 It is common ground that the rights under articles 8, 9, 10 and 11 are
all of equal importance in the sense that none has precedence over the other
and, where there is a tension between their values, what is necessary is an
intense focus on the comparative importance of the rights being claimed in
the individual case: Annen CE:ECHR:2015:1126JUD000369010, para 56,
Murray [2009] Ch 481, para 24, PJS v News Group Newspapers Ltd [2016]
AC 1081, para 20. We do not consider that, in a context such as this, the
requirement in section 72(1) of the 2014 Act for a local authority to have
particular regard to the rights under articles 10 and 11 adds anything of
substance to the analysis.
92 Mr Bhose submitted that the activities of the protestors did not
contribute to a public debate. We reject that submission. The protestors#
expressions of opinion in public, on a topic of public interest, was a
contribution to public debate within the scope of article 10, notwithstanding
the fact that individual service users of the Centre were the immediate target
of those expressions of opinion.
93 The judge reached his conclusion (at para 97) that the restriction
on the claimants# rights under articles 9, 10 and 11 by the PSPO was
necessary and proportionate on the basis of the entirety of the evidence
and information available, including the substantial evidence that a very
considerable number of service users of the Centre reasonably felt that
their privacy was being very seriously invaded at a time and place when they
were most vulnerable and sensitive to uninvited attention, namely just
before and just after they had undergone a highly personal medical
procedure. It is plain that the judge was there taking into account the
evidence as to the long-term impact on the mental well-being of some service
users and that a reasonable conclusion from the evidence was that the
activities of GCN and other protest groups outside the Centre had a
detrimental e›ect on the quality of life of service users visiting the Centre
which was, and was likely to be, of a persistent or continuing nature. It is
clear also that the judge took into account, as he was entitled to do, the wide
statutory consultation on the proposed PSPO conducted by Ealing before
making the PSPO, the recognition in the comprehensive Murphy report and
in the equality impact assessment of the competing rights, including ECHR
rights, and interests of the protestors and the service users, and its assessment
of the weight of those rights and interests on the evidence available,
including evidence of Marie Stopes UK of internally reported incidents
relating to the Centre.
94 As Ms Kuljit Bhogal, junior counsel for Ealing, emphasised, the
Murphy report stated (at para 2.4.4) that the proposed PSPO had been
carefully drafted to address the speci%c activities which were said to be
having a detrimental e›ect on the quality of life of those in the locality.
Speci%c consideration was given (at paras 5.1.1—5.1.3) to the issue of prayer
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in the Safe Zone. Careful consideration was also given to the scope of the
Safe Zone (at para 5.2.5), and whether it could be made smaller but still
achieve protection for the persons a›ected by the protestors# activities, and
(at para 5.3.4) as to the location of the Designated Area. Some relevant
extracts from the Murphy report are set out in Annex B to this judgment.
In the circumstances, the judge was entitled to give due weight to the
conclusion of Ealing: Miss Behavin# [2007] 1 WLR 1420, paras 26, 37, 47
and 91.
95 In our view, the judge was entitled to come to the conclusion that, on
the particular facts of the present case, the article 8 rights of the service users
visiting the Centre outweighed the rights of the claimants and other pro-life
protestors under articles 9, 10 and 11, and the terms of the PSPO were
proportionate.
96 That is not, however, the end of the matter because, as part of their
attack on the way the judge carried out the proportionality and balancing
exercise, the claimants contend that the judge failed entirely to address their
argument that the terms of the individual provisions of the PSPO are too
vague and uncertain in many respects and are too extensive in that they
prohibit perfectly innocuous conduct which has nothing to do with activities
o›ensive to those visiting the Centre. Mr Havers adopted the detailed
written submissions of Liberty, the intervener, on this aspect.
97 In short order, the complaints about the individual provisions of the
PSPO are as follows:
(1) Para 4(i) covers the full range of opinionated activity, including the
most unobtrusive, factual and mild-mannered expression of a viewpoint,
and is so broad that it loses any rational connection with the aim of
protecting the rights to privacy of the service users of the Centre, is not
con%ned to less intrusive measures available and does not strike a fair
balance between the competing rights.
(2) Para 4(ii) is too vague and would potentially encompass a very broad
scope of conduct, including an act of silently o›ering a sta› member a lea!et
in a manner which did not obstruct or intimidate them, is not con%ned to less
intrusive measures and fails properly to strike the right balance between the
competing rights of those a›ected.
(3) Para 4(iii) is insu–ciently precise, and does not make clear, as it could
have done, what amounts to intimidation or harassment or attempted
intimidation or harassment.
(4) Para 4(v) is overbroad, and should have been tailored to text or images
which are likely to cause a certain level of distress to service users, or which
are abusive, insulting or threatening in nature.
(5) Para 4(vi) is overly broad, lacks a rational connection to the aim of
protecting the article 8 interests of service users and fails to achieve a correct
balance between the competing rights.
98 Liberty also criticises the location of the Designated Area as being an
infringement of the rights of the claimants and others under article 11 as it
removes the right of protestors to choose the time, place and manner of the
assembly and to ensure that it is, in the wording of Lashmankin v Russia 68
EHRR 1, para 405, ""within sight and sound of its target object and at a time
when the message may have the strongest impact##.
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99 We consider those objections to the individual terms of the PSPO to
be overstated. The judge described those that were made before him (at
para 88) as contrived. The starting point on this part of the claimants# case is
that, as we have found, the judge was entitled to %nd, having carried out the
structured proportionality exercise, that the PSPO was a justi%ed restriction
on all those activities formerly carried out by the claimants and other
protestors outside the Centre that would otherwise fall within the protection
of articles 9, 10 and 11. That included prayer, whether silent or not. Those
are the activities prohibited generally under para 4(i) of the PSPO.
100 So far as concerns paras 4(ii)—4(vi) of the PSPO, some of the
wording criticised by the claimants and Liberty is standard wording used in
other contexts. For example, prohibitions on intimidation and harassment,
without further elaboration, are to be found in the standard Family Court
non-molestation order. Harassment, as a component of the expression
""anti-social behaviour## (in section 2(1) of the 2014 Act), is not further
de%ned in the 2014 Act. Moreover, the short answer to all the points made
by the claimants and Liberty on the wording in paras 4(ii)—4(vi) of the PSPO
is that those provisions are plainly to be read as sub-sets of, and examples of,
the general prohibition of ""protesting## in para 4(i). Viewed in that way, they
are not impermissibly vague or excessive.
101 There are two further points to be made on this aspect of the
appeal. Firstly, it is not apparent that Liberty, in advancing its criticisms of
the individual provisions of the PSPO, including the size of the Safe Zone
and the location of the Designated Area, was aware of all the relevant
evidence including, in particular, the detailed appraisal in the Murphy
report. Secondly, there is no suggestion that the claimants are interested in
the alleged vagueness or extensiveness of the terms of the PSPO because they
are also residents or for some reason, other than protest, would want to be in
the Safe Zone. They are regular visitors and so able to bring proceedings to
challenge the PSPO pursuant to section 66 of the 2014 Act only because they
wish to carry out the protest activities which the judge held, and was entitled
to hold, should not be carried out within with Safe Zone.
102 For those reasons we reject both grounds 5 and 6 of the appeal.
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Conclusion
103 For the reasons we have given we dismiss this appeal.
104 There is no need in the circumstances for us to address the issues in
the respondent#s notice.
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ANNEX A
Convention for the Protection of Human Rights and Fundamental Freedoms
Article 8
Right to respect for private and family life
1. Everyone has the right to respect for his private and family life, his home and
his correspondence.
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being
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of the country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others.

B

Article 9
Freedom of thought, conscience and religion
1. Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.
2. Freedom to manifest one#s religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic society in the
interests of public safety, for the protection of public order, health or morals, or for
the protection of the rights and freedoms of others.
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Article 10
Freedom of expression
1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This article shall not
prevent states from requiring the licensing of broadcasting, television or cinema
enterprises.
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in
con%dence, or for maintaining the authority and impartiality of the judiciary.
Article 11
Freedom of assembly and association
1. Everyone has the right to freedom of peaceful assembly and to freedom of
association with others, including the right to form and to join trade unions for the
protection of his interests.
2. No restrictions shall be placed on the exercise of these rights other than such as
are prescribed by law and are necessary in a democratic society in the interests of
national security or public safety, for the prevention of disorder or crime, for the
protection of health or morals or for the protection of the rights and freedoms of
others. This article shall not prevent the imposition of lawful restrictions on the
exercise of these rights by members of the armed forces, of the police or of the
administration of the state.

G

ANNEX B
Relevant extracts from the ""Murphy report##
The ECHR
2.2.4 Council must take account of articles 8, 9, 10, 11 and 14 of the ECHR.

H

Article 8: Right to Private and Family Life . . .
2.2.7 The proposed PSPO does not interfere with any person#s right to private and
family life. However, it does seek to protect the private and family life of those
persons accessing services at the clinic. Service users and sta› are entitled to a degree
of privacy when seeking or providing medical treatment, and access to treatment
without fear of or actual harassment or distress.
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Article 9: Right to Freedom of Thought, Conscience and Religion . . .
2.2.10 The council is aware that some of the represented groups believe that their
activities are part of their right to manifest their religion or beliefs. The council
should be advised that these are important rights and that it should be reluctant to
interfere with those rights. Where the council does interfere it must ensure that any
interference is in accordance with the law (this is addressed later in this report), and is
necessary (also addressed more fully later in this report) to ensure the protection of
the rights of others. The proposed PSPO would interfere with these article 9 rights.
This is a delicate balancing exercise in which any interference with the right must be
in accordance with the law and necessary to protect the rights of others. Both of these
considerations are addressed more fully later in this section.

A

B

Article 10: Right to Freedom of Expression . . .
2.2.13 It is important to consider that individuals from pro-life represented
groups have stated they attend the clinic to impart information to women accessing
services and that the proposed PSPO will interfere with their article 10 rights. It
should also be noted that the PSPO will interfere with the article 10 rights of prochoice represented groups. In deciding whether to implement a PSPO, therefore, the
council will have to balance the rights of pregnant women to access health services
free from fear of intimidation, harassment or distress and with an appropriate level of
dignity and privacy against the article 10 rights of pro-life and pro-choice represented
groups to impart information and ideas relating to the termination of pregnancy.
This is a delicate balancing exercise in which any interference with the right must be
in accordance with the law and necessary to protect the rights of others. Both of these
considerations are addressed more fully later in this section.

C

D

Article 11: Right to Freedom of Assembly and Association . . .
2.2.15 The right to freedom of assembly includes peaceful protests and
demonstrations of the kind seen outside the clinic. The PSPO will interfere with the
article 11 rights of both pro-life and pro-choice represented groups in the locality of
the clinic. The council therefore needs to balance the rights of pregnant women to
access health services free from fear of intimidation, harassment or distress against
the article 11 rights of pro-life and pro-choice groups. This is a delicate balancing
exercise in which any interference with the right must be in accordance with the law
and necessary to protect the rights of others. Both of these considerations are
addressed more fully later in this section.

E

F

The speci)c proposals
5.1.1 Paragraph 4 of the proposed order clearly sets out the activities which are
having the detrimental e›ect of the quality of life of those in the locality. Each of
these activities has been formulated by reference to the available evidence base. The
existence of a detrimental e›ect is reinforced by the results of the online survey.
5.1.2 It is acknowledged that some may %nd the reference to ""prayer## in para 4(i)
surprising. It should be clear from the order that the only ""prayer## which is
prohibited is that which amounts to an act of approval/disapproval of issues relation
to abortion services, it is not a general ban on prayer and it applies only within the
""safe zone## de%ned by the order. As detailed further in section 6 below, the Church
of England parishes of St John#s and St Mary#s and the Ealing Trinity Circuit of the
Methodist Church have all engaged with the consultation and are supportive of the
proposed order.
5.1.3 Careful consideration has been given to whether this paragraph could be
formulated di›erently, but it is felt that this is the least restrictive measure which
would address the activities identi%ed as distressing to service users and detrimental
to the quality of life of those a›ected by the activities.
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5.1.4 The reference to ""interfering or attempting to interfere## in para 4(ii) is
intended to deal with members of the represented groups who approach and attempt
to speak to service users whilst in the safe zone.
5.1.5 References to intimidation and harassment are intended to respond
to evidence$particularly provided by clinic sta› members$that members of
represented groups have attempted to engage with service users and visitors even
after they have said ""no## or otherwise indicated that they do not wish to interact with
them, and have at times physically impeded service users from entering or accessing
the clinic. The order therefore makes clear that, for the avoidance of doubt, this
behaviour will not be tolerated within the safe zone.
5.1.6 As for the reference to recording, both the pro-life and pro-choice groups
appear to accept that they use their phones to take photographs or videos . . . The
council#s concern is that a service user is not going to know why a person is
recording/photographing or what is being captured or the purpose for which it will
be used. For this reason it is thought reasonable and proportionate to seek to prohibit
all recording and photography of a service user or member of clinic sta› in the safe
zone.
5.1.9 Paras 11—14 set out the proposed restrictions on protests and vigils within
the Designated Area . . .
5.1.10 The rationale of these restrictions is to ensure that the scale of activities
continuing within the designated area is not such as would undermine or negate the
impact of the PSPO within the rest of the ""safe zone##. In particular the restrictions
are designed to ensure that any service users, sta› and visitors who wish to avoid
interaction with members of representative groups may do so if they choose. It has
also been taken into account that all groups have already agreed that shouting words
and messages was not acceptable, and that evidence suggests that pro-life groups
have been using posters and placards of an A3 size in any event. Finally, it can be seen
that the restrictions do not limit prayer of any kind, which will thus be permitted
within this area . . .
5.2.4 O–cers have spent a considerable amount of time and care in de%ning the
scope of the ""safe zone## in which the prohibitions take e›ect. Careful thought has
also been given to the size and scope of the designated area. Site visits have been
undertaken of the area on numerous occasions and the area has been closely studied
on maps.
5.2.5 The rationale for the scope of the safe zone has been the need to ensure safe
access to the clinic from the major routes of access, namely Ealing Broadway tube
and train station and the main bus and pedestrian routes to the clinic from west and
south Ealing. O–cers have considered whether the scope of the area could be smaller
but still achieve protection for the persons a›ected by the activities and have
concluded that it could not. It is for this reason that o–cers conclude that the current
proposed area$when considered in conjunction with the ""designated area## as
discussed further below$strikes an appropriate balance between ensuing safe access
for service users on the one hand versus enabling represented groups to continue their
activities on the other. In doing so they have taken account of the consultation
responses which speci%cally asked about the scope of the zone.
The scope of and restrictions within the designated area
5.3.1 Members should be aware that objections have been raised to both the scope
and position of the designated area . . .
5.3.3 Members are asked to note that 60.2% agreed overall with the scope [of] the
designated area. A number of respondents disagreed with the provision of a
designated area.
5.3.4 The designated area has been positioned within sight of those entering the
clinic. This has been done deliberately so as to ensure that any service user who
wishes to engage with the represented groups or the support they o›er can do so if
they choose. The position of the designated area would allow the groups to make
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their presence known, but in a way which reduces the impact of their activities of [sic]
on those service users who do not wish to be approached by them or engage with
them.
5.3.5 The restrictions which apply in the designated zone have been drafted so as
to ensure that the interference with their rights is no more than is necessary. Of the
survey respondents, 75.1% agreed with the proposed restrictions in the designated
area.
5.3.6 It is considered necessary to have some form of restriction on those in the
designated zone to control the numbers of people and the activities they engage in. In
particular this is relevant with regard to limiting any attempts there may be to attract
the attention of service users through graphic images words or sound when service
user may wish to avoid interacting with members of the represented groups.
5.3.7 On balance it is felt that the provision of the designated area with its
restrictions allows both the pro-life and pro-choice groups to exercise their article 9,
10 and 11 rights in a way which protects the rights of others in the locality,
particularly the article 8 rights of clinic service users.
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Appeal dismissed with costs.
Permission to appeal refused.
SUSAN DENNY, Barrister
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JUDGMENT
1.

In our unanimous judgment there was no contravention of part 5 of the Equality Act
2010 and the claimant was not subjected to discrimination in contravention of s.13
(direct), s.19 (indirect) and s.26 (harassment) Equality Act 2010. Those complaints are
dismissed.

2.

Unless objections are received from either party within 14 days of this judgment being
sent to them, the provisional remedy hearing listed for 15 November 2019 is vacated.

REASONS
During the course of this hearing the parties used the term “transgender” throughout. Despite its use in
ss. 7, 16, 195 & Sch. 9 Equality Act 2010 the term ‘transsexual’ is viewed by many as dated and it is
widely acknowledged that some people may find it stigmatising. Apart from references within statutory
definitions we adopt the term “transgender” throughout these reasons.
References in square brackets below are unless the context suggests otherwise to the page of the
bundle or if they follow a case reference or a document reference or a witness’ initials, the paragraph
number of that authority or document (e.g. [DM/36 or ET1/8.2]). References in curved brackets are to
the paragraph of these reasons.

1.

Dr Mackereth presented this claim on 11 October 2018 having conciliated via ACAS
between 13 and 14 September 2018.

2.

The nature of the complaints being pursued were clarified at a case management
hearing held in December 2018 before Employment Judge Findlay as complaints of
harassment, direct and indirect discrimination pursuant to ss 13, 19 and 26 Equality
Act 2010 (EqA). Employment Judge Findlay relayed the issues in her order [57-60] and
also directed the parties to inform the Tribunal if the issues as set out by her were not
agreed. She also set out a trial timetable that was agreed and directed the respondents
to provide details of the legitimate aims relied upon. Both did so (see (25) & (28) below).
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3.

The Second Respondent (APM) is an employment services provider that describes
itself as assisting businesses with the recruitment, hiring and “on-boarding” process of
employees, workers and contractors in various sectors including healthcare. It
undertakes the recruitment and co-ordination of healthcare professionals for a number
of organisations including the first respondent (DWP).

4.

Dr Mackereth was one of the health care professionals recruited by APM to undertake
a role as a Health and Disabilities Assessor (HDA) on behalf of the DWP undertaking
assessments of what were sometimes referred to as its customers and clients but what
we will refer to (unless we quote or refer to the comments of others) as its service
users.

5.

Dr Mackereth asserts [ET1/4] that he is a Christian and his religion is a relevant
protected characteristic for the purposes of ss. 4 & 10 EqA.

6.

He further relies [ET1/5], cumulatively or alternatively, on the following religious and/or
philosophical beliefs:
a.

“His belief in the truth of the Bible, and in particular, the truth of Genesis 1:27:
“So God created man in His own image; in the image of God He created him;
male and female He created them.” It follows that every person is created by

God as either male or female. A person cannot change their sex/gender at will.
Any attempt at, or pretence of, doing so, is pointless, self-destructive, and sinful.
(“Belief in Genesis 1:27”)
b.

Lack of belief (i) that it is possible for a person to change their sex/gender, (ii)
that impersonating the opposite sex may be beneficial for an individual’s
welfare, and/or (iii) that the society should accommodate and/or encourage
anyone’s impersonation of the opposite sex (“lack of belief in
Transgenderism”)

c.

Belief that it would be irresponsible and dishonest for e.g. a health professional
to accommodate and/or encourage a patient’s impersonation of the opposite
sex (“conscientious objection to Transgenderism”)”

7.

Both respondents accept that Christianity is a protected characteristic. They do not
accept that is so where Dr Mackereth goes further in seeking to define the beliefs he
relays at [ET1/5] as a protected characteristic. The respondents argue that at the heart
of those beliefs is intolerance towards transgender people, and that a refusal to respect
the dignity of transgender people and their preferred form of address is incompatible
with human dignity and conflicts with the fundamental rights of others (Mr Moretto’s
Skeleton/35 & 36).

8.

To place that in context Dr Mackereth argues that as a result of his beliefs he cannot
in conscience refer individuals he was contracted to assess on behalf of the DWP who
were contemplating, undergoing or had undergone gender reassignment using the
pronoun of that person’s choice, as the DWP required. It later became apparent the
issue also extended to styles and titles of address.

9.

Following the case management hearing before Employment Judge Findlay in
December 2018 neither party sought to challenge the list of issues, but they were able
to narrow some of them [69] namely:a.

that Dr Mackereth was a ‘contract worker’ supplied to the DWP as ‘a principal’
within the meaning of s. 41 EqA,
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b.

that the DWP should be liable for the alleged discrimination set out below under
s. 109 and that the APM should be liable under s. 110 EqA.

c.

If any discrimination by AMP (Mr Owen) is established, any such discrimination
should be treated as being done by the DWP (on the basis that it was done by
Mr Owen acting as DWP’s agent with the authority of DWP as principal) within
s. 109(2) EqA.

d.

If any discrimination by DWP is established, it should also be treated as being
done by AMP (on the basis that AMP was acting as the DWP’s agent) within
the terms of s. 110 EqA.

and so the list of issues was revised by an order of Employment Judge Findlay in April
2019 [69.02] to reflect that. The trial timetable was also revised. Employment Judge
Findlay stated that a telephone hearing that had previously been listed on 10 June
2019 to ensure the claim was ready for trial and to address any issues that might affect
the trial would be vacated if the parties confirmed to the Tribunal all directions had
been complied with and no issues were outstanding by 3 June 2019. They did so and
the telephone hearing was vacated.
10.

Due to pressure on tribunal time this hearing was only allocated to Employment Judge
Perry to hear when a multi-day case he was hearing settled the day before this claim
was due to be heard. He was allocated to this case but was unable to sit on the
provisional date set for remedy on 3 October 2019. Accordingly, at the outset we
sought to clarify the trial timetable would be met, which witnesses were to be called to
address an application by Dr Mackereth’s representatives to rely upon and call an
expert, and to clarify the issues.

11.

Accordingly, because of those applications, the number and length of witness
statements and skeletons and volume of authorities relied upon the first day was spent
on case management and reading.

12.

Before we turn to the clarification of the issues provided on day one and how the
application to rely upon the expert evidence was addressed, we first need to set out
some background.

13.

As to the application made by Dr Mackereth seeking permission to rely upon an expert
report provided by Dr Martin Parsons dated 2 July 2019, the respondents stated that
this had been supplied very late (no more than a week before the start of the trial) and
thus they had been denied the opportunity to obtain expert evidence of their own and
this also disregarded the order of Employment Judge Findlay. Whilst an expert
certificate complying with the CPR was provided that did not include the expert’s CV
that was referred to. After much discussion it was agreed the application would not be
pursued but that instead that two reports referred to within the expert report would be
relied upon, namely:Evangelical Alliance – ‘Transformed’ - 2018
Christian Medical Fellowship – ‘Gender Dysphoria’ - CMF Files no. 59 - Spring
2016
Certain documents within the bundle having been redacted we sought to clarify if a
restricted reporting order was sought. We were informed that order was not sought.
a.
b.

14.
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Further clarification of the issues provided as the case progressed
15.

In order to place the claim into context we set these out now.

16.

Firstly, it is agreed that Dr Mackereth’s complaints fell within s. 39, 40 and 41 EqA and
that references to discrimination in the revised list of issues [[69] at 1.1 to 1.4] include
harassment.

17.

The acts of harassment and less favourable treatment relied upon as pleaded in the
claim form were:-

18.

a.
The pressure put on him to renounce his beliefs, as pleaded [ET1/11-15];
b.
His ‘suspension’ from work on 13 June 2018, as pleaded [ET1/12];
c.
His summary dismissal as pleaded [ET1/17].
Dr Mackereth confirmed during cross examination he made no harassment complaint
against Mrs Harrison nor against Dr Ahmed.

19.

It was confirmed by the representatives at the start of the hearing that it was agreed
that Dr Mackereth did not assert that he was treated less favourably than a person
who, for reasons unrelated to Christianity or other belief refused to comply with the
DWP’s gender reassignment or equal opportunities policy.

20.

Mr Phillips defined the appropriate comparator for the purposes of s.23 EqA as
someone who was then undertaking the role of a health and disability assessor, who
did not hold Dr Mackereth’s beliefs.

21.

That being so we sought to clarify if it was accepted that comparator would have been
treated in the same way by the respondents. It was accepted by Mr Philips that the
comparator would have been. We therefore sought to clarify the basis for the direct
discrimination complaint. Mr Phillips confirmed it was positively asserted the only
reason Dr Mackereth was treated that way was because of his beliefs. We took that to
mean a James v Eastleigh Borough Council ([1990] 2 AC 751) argument (see (173)).

22.

In the closing submissions lodged on his behalf Dr Mackereth confirmed that only his
beliefs as relayed at [ET1/5] (see (6)) were relied upon for the direct discrimination and
harassment complaints but both his religion and/or his beliefs [ET1/4 & 5] were relied
upon for the indirect discrimination complaints.

23.

Dr Mackereth asserts [ET3/22] that the Respondents applied the following provisions,
criteria or practices (PCPs):
a.

“The DWP requires all Health and Disability Assessors to use such pronouns as
may be preferred by a particular client, regardless of that client’s biological sex.

b.

In the event of doubt, the DWP requires a Health and Disability Assessor to
confirm his or her adherence to the said PCP (1) at an early stage of their training
and without any such issue arising in practical work.

c.

The penalty for employee’s/worker’s non-compliance with the said PCPs (1)
and/or (2) is a suspension and/or dismissal.”

24.

The DWP accepted its policy [ET3/13] and [175.02 – para. 151] is to use a service
user’s presented sex and to address them using their preferred name, and that extends
to using their preferred pronouns, style or title.

25.

The respondents were ordered to provide details of the legitimate aim they relied upon
by Employment Judge Findlay. DWP responded [61-63] thus :-
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“2. In this respect, as set out in paragraph 13 of the First Respondent’s Grounds
of Resistance, the First Respondent has a policy of addressing its transgender
customers in their presented sex, the purpose of which is to ensure that
transgender customers are treated with respect and in accordance with their
rights under the Equality Act 2010, in particular to ensure they are not
discriminated against in respect of services provided by the First Respondent.
3. Accordingly, in respect of the above policy, and/or any other PCP as pleaded
by the Claimant, the First Respondent will contend that the legitimate aim of the
policy is to:
3.1. Ensure that transgender customers are treated with respect and in
accordance with their rights under the Equality Act 2010, in particular to ensure
that such customers are not discriminated against in respect of services
provided by DWP or its employees or contractors; and/or
3.2 Provide a service which complies with the First Respondent’s overarching
policy of being a public authority wholly committed to the promotion of equal
opportunities and therefore to require all its employees and contractors to act in
a way which does not discriminate against others.
4. For the sake of completeness, in respect of the reference in the paragraph
above to the First Respondent’s contractors, this is in compliance with the
Respondent’s Diversity and Equality Requirements for Contractors, which sets
out the requirements upon external organisations performing any function
contracted to it to deliver on behalf of the First Respondent, to equally ensure
that the function or service is provided without discrimination.
5. In addition to the above, the First Respondent notes the General Medical
Council’s (“GMC’s”) Code of Conduct, Good Medical Practice which states,
amongst other matters, that:
“47. You must treat patients as individuals and respect their dignity and privacy.
48. You must treat patients fairly whatever their life choices and beliefs.
…
54. You must not express your personal beliefs (including political, religious
and moral beliefs) to patients in ways that exploit their vulnerability or are likely
to cause them distress.
…
59. You must not unfairly discriminate against patients or colleagues by
allowing your personal views to affect your professional relationships or the
treatment you provide or arrange…”
6. Guidance provided by the GMC (Personal Beliefs and Medical Practice, 25
March 2013) also makes it clear that a doctor “must not refuse to treat a particular
patient or group of patients because of your personal beliefs or views about
them” (paragraph 8).
7. Accordingly, should the Claimant argue that he should have been entitled to
choose not to assess transgender customers and/or refer to transgender
customers by their presented sex, then in addition to being inconsistent with the
Respondent’s policies set out above, that would also have been inconsistent
with his duties as a doctor under the GMC Code of Conduct.
…”

26.

Mr Medlycott in his witness statement [AM/4] identified two possible alternatives:a.

Giving the Claimant a non-face-to-face customer role. There were two roles that
healthcare professionals (“HCP”) carried out that were not the Claimant’s role.
The first one was file work which involved previewing claimant’s medical
evidence to see if an assessment was required. It is standard practice for a HCP
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to have 12 months experience doing the job before being considered suitable for
that role. The other role was auditing HCP’s work. Again, this needs 12 months
experience doing the job before an individual was considering suitable for the
role. The Claimant was still training and therefore did not have the required
experience for these roles.
b.

Giving the Claimant non-transgender claimants to assess. I was told by Mrs
Harrison and Dr Ahmed that this wasn’t possible because often transgender
claimants do not present as transgender until the assessment.

27.

Dr Mackereth confirmed he did not challenge the respondents’ evidence that there was
no alternative work he could do by way of file audit or paperwork namely head (a)
above.

28.

In APM’s particulars of the legitimate aims it relied upon [64-65] it repeated 2, 3, 3.1
& 3.2 from (25) and in essence adopted the legitimate aims relied upon by DWP.

THE EVIDENCE
29.

We had before us a bundle of 256 pages, extensive skeleton arguments from all three
parties and closing submissions from the Claimant. The representatives of all three
parties orally elaborated on the skeletons (and closing submissions) provided.

30.

Mr Moretto also provided a reading list, chronology, copies of the GMC Guide to Good
Medical Practice and referred us to selected parts of the Gender Recognition Act 2004
and the Gender Recognition (Disclosure of Information) (E,W & NI) (No. 2) Order 2015
SI 2005/916. We also had before us the two reports referred to at (13.a & 13.b).

31.

As the authorities we were provided with were extensive and indexed we do not
propose to list them here we should note that we referred the parties to a number of
authorities including Rodriguez v Minister of Housing 1, Taiwo v Olaigbe 2, Amnesty
International v Ahmed 3, Hewage v Grampian Health Board 4 and Bressol v
Gouvernement de la Communauté Française 5.

32.

The following witnesses adopted their witness statements and were cross examined:a.

Dr Mackereth [DM];

b.

Mrs Heather Harrison [HH], joined the Respondent in March 2016 and is
a registered nurse. She told us she has 9 years’ experience as a Disability
Analyst and has been the Clinical Lead at the DWP’s Assessment Centre
at Five Ways, Birmingham for the last 3 years. It was not in dispute that a
Clinical Lead provides overall leadership and guidance to health
professionals who carry out medical assessments for the DWP.

c.

Dr Omar Ahmed [OH] has been the Clinical Lead at the DWP’s
Assessment Centre at Tresco House, London since 7 March 2016. He
worked in the NHS in various clinical roles from 1994 until 2002, when he
started working as a disability assessor, carrying out medical assessments
on individuals applying for various disability-related benefits for private
providers pursuant to contracts awarded by the DWP;

d.

Mr James Owen [JO]
is a contract manager for APM, whose
responsibilities include, inter alia, managing the overall performance of
HCPs for the department.

e.

Mr Anthony Medlycott [AM] is a Senior Operations Manager who has
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overall responsibility for running the DWP’s assessment centres at Tresco
House and Five Ways and making sure that APM provides services in
accordance with its contract with the DWP. As such he liaises with Mr
Owen.
33.

The witness statement of Mr Gary Thorogood having been agreed was read by us and
thus he was not cross examined. Since July 2018, he has been the Head of Wellbeing
& Inclusion for DWP and is responsible for the DWP’s internal policies relating to
creating a safe, healthy and inclusive working environment for its employees and for
DWP’s Equality & Diversity statement [175.05–175.08] which was updated in March
2019.

34.

Given the press interest in the case at the outset of the claim we gave a general
reminder to all the witnesses of their obligations when giving evidence referring them
to Chidzoy v BBC 6.

35.

At the conclusion of the oral hearing a provisional date was set for remedy (15
November 2019) and it was agreed that a telephone case management hearing would
be listed to address if any further case management required once the parties had an
opportunity to digest these reasons.

1

[2009] UKPC 52
[2016] UKSC 31, [2016] ICR 756, [2016] WLR 2653, [2016] IRLR 719
[2009] UKEAT/0447/08, [2009] ICR 1450, [2009] IRLR 884
4
[2012] UKSC 37
5
Case C-73/08 [2010] 3 CMLR 559
6 [2018] UKEAT/0097/17
2
3

OUR FINDINGS
We make the following primary findings of fact on the balance of probabilities and from the evidence
before us. It is not our role to attempt to resolve every disputed issue that has emerged during this
hearing. What follow are our findings relevant to the principal issues in the claim.

Dr Mackereth
36.

Dr Mackereth told us, and we find, that he became a Christian in 1982 whilst in his first
year at medical school. Having qualified in Medicine in 1988 he trained for the
Christian ministry from 1990-92 and thereafter worked as a full time evangelist for 2
years between 1992 and 1994 when he returned to the medical professional where he
has worked thereafter, albeit he told us he undertakes extensive evangelistic work in
his spare time especially in Scotland.

37.

In essence Dr Mackereth told us, and we find, that he holds to the principles of the
Great Reformation of the 16th Century including a commitment to the supremacy of the
Bible as the infallible, inerrant word of God as his final authority in all matters of faith
and practice.

38.

He relays in detail the doctrinal principles that underlie his beliefs at [DM/9-23] amongst
which he states:“17. The Bible, in Genesis 1:27, teaches: “So God created man in His own image;
in the image of God He created him; male and female He created them.”
18. Several important points follow from this verse:
a. Man was created by God, in “the image of God”. This is true of all
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humans regardless of biological sex.
b. God made humans “male and female”. That leaves no scope for any
other sex or gender. This is completely inconsistent with the theory of
‘gender fluidity’.
c. God’s creation was perfect or “very good” (Genesis 1:31). When God
made mankind perfect, he made them male and female.
…
21. The law of God in the Old Testament forbids cross-dressing: “The woman
shall not wear that which pertaineth unto a man, neither shall a man put on a
woman’s garment: for all that do so are abomination unto the LORD thy God.”
(Deuteronomy 22:5). …”

39.

He explained to us the difference between relative and propositional truth [DM/12-15]
giving the example “Muslims say Jesus cannot be God, whereas Christians say He
must be. The relativist holds both to be equally true. I cannot take such an approach.
One is right, the other is wrong. I am a Christian, and I am convinced of the deity of
Jesus Christ.”

40.

He describes his lack of belief in and conscientious objection to what he describes as
“Transgenderism” and “gender fluidity” at [DM/24-39]. He defines “Transgenderism”
thus [DM/24]:“i. that it is possible for a person to change their sex/gender,
ii. that impersonating the opposite sex may be beneficial for an individual’s
welfare, and/or
iii. that the society should accommodate and/or encourage anyone’s
impersonation of the opposite sex”

41.

In his witness statement Dr Mackereth refers to “Transgenderism” and “gender fluidity”
as having no sound medical or scientific basis [DM/28] and refers to “Transgenderism”
as a “delusional” belief” [DM/30].

Dr Mackereth’s role as a Health and Disabilities Assessor
42.

Dr Mackereth was a health care professional (HCP) recruited by APM and the role he
was recruited to undertake on behalf of the DWP was as a HDA (Health and Disabilities
Assessor) at DWP’s assessment centre at Five Ways, Birmingham.

43.

Mrs Harrison told us there were approximately 20 HCPs that worked at the Birmingham
assessment centre at which there were 12 interview rooms where appointments could
be conducted and there were always at least four HCPs working at any time. She told
us that when service users were invited to the centre, they were given an appointment
time on a given day and the number of appointments allocated exceeded the number
that could be undertaken to reflect the historic likelihood of non-attendances.

44.

We were told by Mrs Harrison and Mr Medlycott, and this was not disputed, that each
assessment involved a 30-40-minute interview with the service user followed by 40
minutes writing up. That is also consistent with what Mr Medlycott told us namely that
each HDA undertook on average 5.5 assessments per 7.5-hour day that is 80 minutes
or so for each assessment.

45.

Given the wait service users would have had to undergo before an appointment was
made and to reduce the stress from waiting on the day, she told us that service users
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were seen on a first come first served basis.
46.

Whilst service users were required to complete an on-line benefits claim we were told
that if a mental health condition was the basis for that claim the service user was not
required to complete the online claim form in advance and as a result it was only during
an assessment that a customer might be identified as transgender.

47.

Dr Ahmed told us that prior to the adoption of the current assessment system,
vulnerable individuals were assessed in their homes and this included transgender
service users. At the time he exclusively undertook home assessments and so saw a
disproportionate number of transgender individuals.

48.

He told us in his experience that Transgender individuals were often unhappy about
the way society had treated them and were easily offended. We find that it was his
view that if a HDA sought to pass a customer to another assessor having discovered
that person was transgender that, however sensitively this was handled, the customer
would be offended. This was because the transgender person would see this as the
assessor treating the transgender person with the same lack of understanding with
which he, she (or by whichever pronoun by which that individual wished to be
described), felt they had been treated by society and thus, the customer would be
offended.

49.

Both Dr Ahmed and Mrs Harrison indicated that a HDA working on a full time equivalent
basis would only be likely to see a handful of transgender service users each year.

50.

We were pointed to a complaint on behalf of a transgender person (who had obtained
a gender recognition certificate) which Mrs Harrison had been asked to deal with in
Summer 2017, a year before the events that concern us. In that case the customer’s
gender history was incorrectly relayed. Mrs Harrison ensured an apology was provided
and the report corrected [69.07-69.09].

51.

Essentially, we were told, and find, that the context in which transgender claimants
made claims to the DWP did not, on balance, emanate from gender dysphoria itself
because that did not in the normal course prevent the individual working and thus
needing to claim benefits. Instead such claims arose out of Mental Health conditions,
specifically anxiety and depression associated with this and this stemmed from,
amongst other matters, the past mismatch, or as it was described to us, the ‘confusion’
concerning to their identity that gender dysphoria encompasses.

52.

Dr Mackereth accepted that transgender people were more likely to suffer from Mental
Health impairments than society as a whole. He also accepted the reports he relied
upon from Evangelical Alliance and Christian Medical Fellowship support that.

53.

Mrs Harrison also told us that the individual having disclosed confidentially that he, she
or whichever pronoun by which that individual wished to be described was transgender
for that person not to be acknowledged in the customer’s preferred way could well be
a backward step and detrimental to that person’s mental health.

54.

Mr Owen (APM’s Contract Manager for its DWP contract) told us that the HDAs were
provided to DWP by APM pursuant to a contract between APM and DWP. We were
told and accept APM and the HDAs it provided to the DWP were contractually required
to adhere to the guidance, policies and procedures set out by the DWP to include
recruitment, hiring and contract termination process of HDAs [159-175] and by virtue
of the DWP’s ‘Guidance for Contractors’ APM’s responsibilities relating to diversity
and equality included promoting equality and complying with DWP’s policies on
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diversity and equality [160].
55.

He told us that in practice, day to day supervision and management of the HCPs is the
responsibility of the DWP’s Clinical Leads, here, Dr Ahmed and Mrs Harrison, but if
there was any concern in relation to the HCPs, the Clinical Lead would usually be the
first person to raise this with the DWP’s Operations Manager (Mr Medlycott) and that
concern would in turn be discussed with Mr Owen. Mr Owen as APM’s contract
manager would then investigate the matter further and revert to the DWP and seek its
guidance on what action should be taken regarding the HCP in relation to that concern.

56.

If any concern came to his attention, he told us he would usually raise that with the
DWP’s Clinical Leads with whom he had weekly face to face meetings in London.

57.

He stated that generally the DWP would have final say in relation to the termination of
any HDA and that if the DWP did not feel that they need services of any HDA for any
reason, the DWP will direct the APM to terminate the contract of the relevant HDA.

58.

There was no copy of Dr Mackereth’s contract with APM before us (nor indeed that
between APM and DWP) but it was common ground that Dr Mackereth’s duties
included conducting face-to-face and/or paper based assessments and preparing
reports, to be relied on by the DWP to determine the suitability of service users for
Employment Support Allowance or the work capability element of universal credit.

The events that concern us
59.

Dr Mackereth’s engagement with APM and DWP lasted from 29 May 2018 to 27 June
2018.

60.

He attended, what is agreed, was an intensive induction process at DWP Assessment
Centre at Tresco House, London from 29 May.

61.

We find that on 6 June 2018 Dr Ahmed, who was the lead physician for the course,
was undertaking the training that day when during a discussion whether service users
should be referred to by their first name or their surname and title. One of the three
other HDAs who was undertaking the course with Dr Mackereth asked how someone
who was transgender should be referred to. Dr Ahmed told us, and we accept, this was
not the first time he had been asked this question by doctors in training and having
looked it up previously knew that DWP’s policy was to refer to transgender individuals
by their preferred name and so replied that we should address transgender individuals
by the title they choose to be addressed by.

62.

We were referred to the DWP’s Policy on Gender Reassignment [175.01-175.04].
which included amongst other matters.
“150. A transgender customer may be undergoing any stage of their
“transitioning” when they start to engage with DWP: They should be treated with
respect and referred to in their presented gender at all times.
151. You should always address the customer in their presented sex – try to use
the person’s name where possible rather than referring to a person’s gender.

63.

It was not in dispute before us that the pre-reading for the course did not explicitly cover
this point, but it did state:
“All work is performed in a manner that recognises everyone’s rights. This
applies to both claimant and Healthcare Professional. Everyone is entitled to be
treated with respect whatever their gender, sexual orientation, race, religion,
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nationality, culture, age, health, (dis)ability, marital status or physical
characteristics/ appearance.”

64.

Dr Mackereth appeared to suggest that this was not the respondent’s policy and that
only developed later, him having raised this as an issue. He asserts the email we refer
to at (118) as support for that. We address that and whether the DWP managers were
aware that was its policy and the effect of the same below.

65.

Dr Mackereth accepted in his witness statement that Dr Ahmed, did not expressly
mention the word “transgender” as had been alleged in his claim form [ET1/10(a)] and
apologised for the inaccuracy.

66.

Dr Mackereth’s account of what happened next is that he said “As a Christian, I cannot
use pronouns in that way in good conscience”, or words to that effect and that
Dr
Ahmed then repeated “The policy is that we don’t ask questions, we just use whatever
pronoun the client prefers. I am not sure I agree with David, but I will have to pass his
comment up the chain”; or words to that effect.

67.

Thus, it is not in dispute that the discussion developed, and that Dr Ahmed relayed the
DWP’s policy to the HDAs in those terms. That provides support for Dr Ahmed’s
contention he was aware of that policy and had looked it up previously. We find that
he was aware at the time of that discussion that that was the DWP’s policy.

68.

At this point we should record that before us Dr Mackereth stated he did not have an
issue with using whatever first name the service user wished to use but did having an
issue using pronouns inconsistent with the service user’s birth gender. It later became
clear that also extended to using a title or style of address, Mr, Mrs, Ms, Miss etc
inconsistent with the service user’s birth gender.

69.

Dr Mackereth told us orally several times that in setting out his position, he felt he was
“cutting his professional throat” and was stressed and at another point that he
expected to lose job and not to be employed again.

70.

Despite that, Dr Ahmed told us that Dr Mackereth did not appear surprised by his
response and that he jumped in to the conversation and said he understood that was
the Government’s position but that as a Christian he believes that God assigned
people’s gender at birth and he could not refer to individuals by a gender that was
different to their birth sex. Dr Ahmed added that Dr Mackereth stated that he was
prepared to defend his beliefs if challenged in court if he had to.

71.

Dr Ahmed told us that given the length of time Dr Mackereth had been practicing he
had asked Dr Mackereth if he had any interactions with transgender people. Dr
Mackereth said that he had not, so he had not had to address the issue in the past.

72.

Dr Ahmed asserts given he was aware Dr Mackereth had worked in Accident and
Emergency previously and that the GMC guidance (Good Medical Practice) is that
doctors should refer to patients by their preferred name ([125] at paragraphs 48, 54
and 59) [he asked Dr Mackereth how that was so. Dr Ahmed stated that Dr Mackereth
told him that the hospital he worked at was aware of his beliefs and helped the Claimant
avoid having to deal with transgender people. The claimant denies that this was the
case.

73.

Dr Ahmed states that those discussions lasted several minutes and as the course
timings were quite tight on time he told Dr Mackereth that his own view was that his
intention to address transgender claimants by the title he thinks is appropriate would
not be acceptable and claimants should be referred to be the gender they choose. He
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told us Dr Mackereth did not seem convinced by what he had said and continued to
argue his case, and as Dr Mackereth had said his consultant previously had
accommodated his beliefs, Dr Ahmed wanted to check whether there was something
the DWP could do to accommodate the Claimant’s beliefs so he decided he would
refer the issue to the person holding the role parallel to his own (clinical lead) Mrs
Harrison, at the DWP’s Five Ways site, where Dr Mackereth was contracted to work,
so she could check if the DWP could accommodate Dr Mackereth’s beliefs. He states
he told Dr Mackereth that he would escalate the point to Mrs Harrison. Dr Mackereth’s
account is slightly different. In his witness statement [DM/53] he alleges that Dr Ahmed
said, “The Policy is that we don’t ask questions, we just use whatever pronoun the client
prefers.” In his witness statement that was followed by the following phrase that was
also used in his claim form [ET1/10.c] [19] “I am not sure I agree with David, and I will
have to pass this up the chain”.

74.

Mr Owen told us that at one of the weekly face to face meetings held with the DWP’s
Clinical Leads in London in the first week of June 2018, Dr Ahmed had raised that the
issue concerning the appropriate way to address a service user who was undergoing
gender reassignment had arisen at the training course. Mr Owen stated Dr Ahmed had
has set out his own reply, that the Dr Mackereth had joined the discussion, presented
his own opinion stating that his Christian beliefs prevented him from addressing a
person in any way other than by the gender that was assigned to them at birth. Mr
Owen told us that Dr Ahmed had gone on to say that as this was a potential breach of
the rights of transgender service users and/or the service users going through gender
reassignment and he was not Dr Mackereth’s Clinical Lead, Dr Ahmed had raised the
issue with Mrs Harrison (Dr Mackereth’s Clinical Lead) as this needed to be
investigated further [JO/6 & 7].

75.

Dr Ahmed called Mrs Harrison immediately after the training and suggested that she
speak to their manager Ms Lindsay Tickle to see if this could be accommodated.

76.

Despite Dr Ahmed not recollecting a brief discussion he had with Mr Medlycott that Mr
Medlycott refers to on Wednesday 6 June we find the fact that Dr Ahmed did so and
that accommodations were considered by the DWP and the internal DWP exchanges
that followed that we refer to below support Dr Ahmed’s version in preference to Dr
Mackereth’s version of that conversation.

77.

Mrs Harrison was unable to speak to Ms Tickle but having spoken to Ms Tickle’s deputy
she contacted Emma Mitchell one of the DWP’s HR business partners. There was an
exchange of emails between them on 7 June in which Ms Mitchell suggested she would
not be available until the following afternoon. Early the following afternoon Mrs Harrison
contacted various members of the DWP’s Contracted Health and Employment Service
and within the hour received some advice in reply from Andrew Screech one of the
individuals she had sought the advice from that it was a matter for APM to manage
[111-112].

78.

That day, 8 June, was the day Dr Mackereth completed the training course. Dr
Mackereth and the other trainees on his course should have undertaken what we
understood to be an end of course the test that day but as the course had not finished
in time it was held over until the following Monday.

79.

Also, on Friday 8 June, and shortly before her exchange of emails with the DWP’s
Contracted Health and Employment Service Mrs Harrison, emailed Mr Owen to check
if he had managed to seek advice in relation to the issue concerning Dr Mackereth’s
views about transgender service users [113-114].
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80.

As we state above (26) Mr Medlycott identified two potential means of circumventing
the issue [AM/4]. As they are set out above, we do not repeat them in full here suffice
to say
a. Giving the Claimant a non-face-to-face customer role. Dr Mackereth does not
challenge that was not possible because he did not have the required experience
for these roles
b. Giving the Claimant only non-transgender claimants to assess.

81.

Given Dr Mackereth no longer advances the proposal made in the opening skeleton
prepared on his behalf at [42b & 50b] namely not to use pronouns at all, the sole
remaining alternatives for us to consider are Mr Medlycott’s suggestion (b) or the other
suggestion proposed in the skeleton argument lodged for Dr Mackereth, namely [42a]
to require the assessor to undertake an initial triage of service users to identify if they
were transgender, should the service user self-identify as transgender and should the
service user wanted to be referred to by non-biological pronouns, then refer the service
user onto another assessor.

82.

Mr Medlycott told us [AM/5] that he checked the ACAS website for guidance on what
was acceptable treatment in the workplace for people who hold religious beliefs and
identified the need to consider making accommodations (as they were referred to
before us). Late on the afternoon of Friday 8 June 2018 he sent an email to Mrs
Harrison [116-117] summarising his researches. He set out within his email a quote
from the ACAS website:“Also, an employee must not refuse to work with a colleague or client, or refuse
to provide a service to a customer, because of their religion or belief, or because
of the colleague/client/customer’s sexual orientation, sex, gender reassignment,
race, disability, marriage or civil partnership, or religion or belief. Refusal would
be discriminatory. The employer could take disciplinary action against the
employee, and the refusal could also lead to a discrimination claim against the
employee.”

but he also made clear that the ACAS guidance did not assist with how people
transitioning through gender reassignment should be referred to, but stated
“… but I would have thought that, by default, they would be required to
acknowledge them by their chosen name and gender address (Mr, Miss …. etc).
We are already working in quite a sensitive area and I would have concerns if
David were to refuse to see someone in this protected group or was inflammatory
in how he addressed people if he is called upon to assess them, so I think APM
do need to have conversation with him about how he would deal with such
situations if placed with them as there is a potential here severe reputational
damage if not addressed.
Happy for you to share this with James when you speak to him on Monday. ”

83.

Mrs Harrison forwarded that email to Mr Owen on Monday 11 June [116]. Mr Owen
replied by email later that day to Mr Medlycott (copying in Mrs Harrison) thanking for
Mr Medlycott the information and that it was supported by Mr Owen’s own
conversations with APM’s HR. He stated that he would speak again to APM’s HR the
following morning and that the other issue he was concerned about was to clarify what
the stipulated DWP process was that Dr Mackereth should be following. Mr Owen
stated that hiss view was that if it was the DWP’s process to call the person by their
chosen name and chosen gender and that is what Dr Mackereth should do.
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84.

Also, on Monday 11 June Dr Mackereth undertook what we understood, was the end
of course test, in Birmingham. The following day, Tuesday 12 June, he observed
assessment(s).

85.

At 13:46 on 12 June 2018, further to Mrs Harrison’s email of the previous Friday (see
(79)) Mr Owen wrote to APM’s ‘Responsible Officer’ Dr Alastair Baker to seek guidance
on the issue of transgender service users. By way of background, all doctors have a
Responsible Officer. This service is provided by APM, as a designated body, to the
doctors working with it. Responsible Officers are responsible for the annual appraisals
and revalidation of the doctors at [118-124]. We should add that at the start of his
contract with APM, Dr Mackereth, on becoming aware Dr Alastair Baker was its
Responsible Officer, alerted APM that he had an issue with Dr Baker [105-106]. The
emails before us do not disclose that Dr Baker, when giving that advice, was aware it
related to Dr Mackereth. Mr Owen stated he had not told Dr Baker of the involvement
of Dr Mackereth nor does any of the evidence before us suggest that Dr Baker was
made aware Dr Mackereth was the person in relation to whom that advice was sought.
We find he was not.

86.

Dr Baker’s advice [118] emailed at 15:27 on 12 June was consistent with that of Dr
Ahmed; namely that he believed “people have the right to entitle themselves any way
they wish and to be addressed as such. Let me look into what the GMC thinks.”. Later
that day he did so extracting parts of the GMC guidance at [46-48 & 54], attaching a
document ‘Personal beliefs and medical practice from the GMC’ and advising if it was
a doctor patient relationship it was hard to defend the doctor’s responses [120-124].

87.

In the interim Mr Medlycott also told us [AM/6] he had looked at the respondent’s
Equality and Diversity policy: guidance for contractors [159 - 175] and having done so
replied to Mr Owen mid-afternoon on 12 June stating that the guidance was not so
detailed to say that people should be called by their chosen name, because if every
eventuality had to be covered it would be too unwieldy. Mr Medlycott went on to say
that he felt it would be reasonable for the claimants to be called by the preferred name,
regardless of sexual identity and his real concern was that if that were not complied
with it could be construed as harassment. Mr Medlycott acknowledged that individuals
were entitled to their own beliefs, but the ACAS guidance was that employees must
not refuse to provide a service on account of gender reassignment, so reassurance
was required given the sensitive nature of the work that the DWP did [115].

88.

Both Mr Medlycott and Mrs Harrison accepted orally that they were not aware of the
DWP’s gender reassignment policy at the time of the events that concern us. That
provides [175.02] amongst other matters:”151. You should always address the customer in their presented sex - try to use
the person’s name where possible rather than referring to a person’s gender.”

89.

Having received the advice from Dr Baker and in the light of the reassurance sought
by the DWP on 13 June Mr Owen decided to meet with Dr Mackereth and he told us
around lunchtime that day he drafted some questions he wished to ask of Dr Mackereth
in advance of their meeting. We find he did so because Dr Mackereth accepts those
questions were as they were set in Mr Owen’s subsequent note of that meeting [133]

The events of 13 June
90.

On 13 June Dr Mackereth undertook supervised assessments and writing up of those
assessments [142]. Dr Mackereth explained the events that day thus :-
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“53. On Wednesday the following week, 13 June 2018, I was engaged in working
on my second real case, when Mr Owen of APM arrived at the Fiveways
assessment centre in Birmingham, and called me out of my work for an urgent
meeting. The purpose was to interrogate me about my beliefs in relation to the
use of pronouns; which Mr Owen later sought to summarise in his note at [133].
54. … We had a general discussion, polite but also emotionally charged.
55. To the best of my recollection, in fact there was no mention of the word
“transgender” during our meeting; rather, we talked about the DWP’s more
general policy of using whatever pronoun the client wants.
56. That discussion culminated in Mr Owen asking me the following question (I
am trying to recall his words as precisely as I can now): “Let’s just summarise
this: if you have a man six feet tall with a beard, who says he want to be
addressed as ‘she’ and ‘Mrs’; would you do that?”. I am quite sure that this is
exactly what he said to me, in substance if not verbatim. I told him that, as a
Christian, I would not be able to accede to such a request in good conscience.
57. Mr Owen then made it quite clear that, unless I agree to use the pronouns in
that way, I was overwhelmingly likely to lose my job, although the final decision
was for the DWP rather than for him. He explained that the DWP would not allow
me to work directly with clients. They have doctors who only work with case
notes and never talk to clients face to face, but Mr Owen said I did not have
enough experience to do that kind of work.”

91.

Mr Owen’s account of his meeting with Dr Mackereth was that when he arrived at the
Five Ways assessment centre at around 2:30 pm he saw Dr Mackereth initially and
asked how he was getting on and that he said he would meet with him shortly. Mr
Owen suggests that they met again roughly two hours later, allowing Doctor Mackereth
time to finish the work he was doing at the time.

92.

Contrary to Dr Mackereth’s assertion both in his witness statement and orally, that mid
consultation he was called in to a room to discuss faith, Dr Mackereth later accepted
that that was not during the middle of the consultation with a customer but whilst he
was preparing his report on an assessment.

93.

Mr Owen told us the meeting lasted approximately 30 to 40 minutes, that he made it
very clear to Dr Mackereth that he was there purely to gather information and would
relay that back to the DWP. He orally expanded on his witness statement and told us
that he gave Dr Mackereth an initial debrief on why he was there.

94.

It was put to Dr Mackereth in cross examination that he was aware that there was a
risk of him losing his job. Dr Mackereth accepted that. We find that Mr Owen did inform
Dr Mackereth of that risk, albeit, Dr Mackereth’s account is that in the outset, namely
when he first raised his beliefs with Dr Ahmed he was aware of the effect that that
could have but only for his role as a HDA but also upon his career. That is reinforced
by his use of the words “cutting his professional throat” (69).

95.

Dr Mackereth accepted both orally and in the emails that were before us (see (130))
that Mr Owen’s note of that meeting, whilst not using the words that Dr Mackereth
would have used, was a fair summary of it.

96.

Dr Mackereth also stated that whilst he did not intend to harm or offend anyone, he
understood that his behaviour could be offensive [133]. He repeated that stance orally
before us. We find that whilst he was not deliberately intending to cause offence Dr
Mackereth understood both at the time and now that that was how it would be
perceived by transgender people. We find that an objective observer would also
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consider that that would cause offence to a transgender person.
97.

Mr Owen told us Dr Mackereth went out of his way to thank him for his professionalism,
and how well he had handled the situation. Dr Mackereth repeated before us that that
was so.

98.

Both Dr Mackereth and Mr Owen told us that during this meeting, Dr Mackereth was
upset by the whole situation. Mr Owen told us that Dr Mackereth had stated that the
government, the law and the GMC were all against people like him and he knew how
this would end and that it would not be in his favour. Mr Owen went on to say that he
reiterated to Dr Mackereth that I did not know what the outcome would be and that it
would not be my decision.

99.

As to Dr Mackereth’s assertion concerning the example of the six- foot tall man with a
beard who wish to be addressed as “she” there is no mention of this in the claim form,
nor in Mr Owen’s note of the meeting [133] which Dr Mackereth was asked to agree.
As we state below whilst Dr Mackereth made clear that note was not in his words, he
accepted it fairly reflected the content of the meeting (130). Further, Dr Mackereth told
us orally that the questions as relayed in the note were those questions that were put
to him. Nor at any time did he seek to correct the note having been given the
opportunity to do so.

100.

Having sought to clarify why Dr Mackereth distinctly recalled those words being used
he told us that he remembered telling a national newspaper, the Daily Telegraph, of
that in early July 2018. The web version of a Daily Telegraph article from that time was
before us [176-180]. It was put to the claimant that made no mention of a six-foot man
with a beard. Dr Mackereth told us that he had been told certain matters were redacted
from the web version and that he had thought a copy of the print version at home. We
asked him to check and to ensure that that was disclosed to the respondents if he
located it and a copy provided to the Tribunal. No such copy was provided.

101.

Nor was there any mention of a six-foot man with a beard in an article that appeared
on the Daily Mail’s website [181-187]. Indeed, in the Daily Mail article that is before us
(initially uploaded on 13 July and updated on 16 July) an account is given of the specific
questions posed to and answered by Dr Mackereth that makes no reference
whatsoever to the bearded man.

102.

Accordingly, the first mention we can locate of reference to a six-foot man with a beard
appears in the claimant’s witness statement dated May 2019 almost a year after the
events that concern us.

103.

We find there is no support in any of the contemporaneous documents at all for the
account that Dr Mackereth gives in that regard. In the absence of those words being
used in any of the subsequent documentation to which we have been referred in the
intervening ten months or so and Dr Mackereth having confirmed that Mr Owen’s note
was a fair, albeit not verbatim, reflection of what was said, we find the reference to the
words, six-foot man with a beard, were not, on balance used.

104.

Dr Mackereth also accepts in his witness statement that Dr Ahmed did not expressly
mention the word “transgender” in their discussion at the initial training course on 7
June 2018 and so paragraph 10(a) of his Particulars of Claim was inaccurate.

105.

We find that the way that Dr Mackereth relayed several of the matters within his witness
statement, namely that he was suspended from work on 14 June 2018, that Mr Owen
sought to “interrogate [him] about his beliefs” [DM/53] and that he had “pressure put
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on him to renounce his beliefs” [ET1/20] do not reflect what occurred at the time.

106.

We find that the way Dr Mackereth recounts the purpose of the meeting with Mr Owen
being to interrogate him, his being called out of a consultation, which we find was not
the case, what he states was pressure to renounce his beliefs and what he described
as his subsequent suspension lead us to conclude he was a poor witness whose
perception of events was skewed and save where it is supported by another witness
or documentary evidence his account should be given little weight.

107.

We remind ourselves that:“Remembering is a constructive process. Memories are mental constructions
that bring together different types of knowledge in an act of remembering. As a
consequence, memory is prone to error and is easily influenced by the recall
environment, including police interviews and cross-examination in court.” 7

and it was common ground that Dr Mackereth was upset by the whole situation. We
find those matters being so, he was not deliberately attempting to mislead the tribunal
but instead his memory was in error.
108.

We find that instead Dr Mackereth was being asked to clarify how he would behave in
a given situation. Dr Mackereth was aware of the consequences of that for his role and
career from the time the issue first arose, but that does that mean that the respondents
were placing pressure upon him. Dr Mackereth accepted before us that the respondent
was trying to retain his services. That is reinforced in that even after he had clarified
his position Mr Owen wrote to him again, as we will see later, to clarify his stance. The
respondent was in a difficult position and we find it was duty-bound to clarify how Dr
Mackereth would respond in any given situation before it took a definitive view. That is
what it was doing. We find no pressure was applied.

109.

Whilst Mr Owen’s note of his meeting with Dr Mackereth does not expressly refer to
this, we find the inference from that note which is supported by Dr Mackereth’s version
of that meeting [DM/57] (see (90)) was that the respondents had at least considered if
he could undertake other roles (that is explored alternatives), concluded none were
workable and explained this to Dr Mackereth via Mr Owen. However, we find, when
viewed objectively, in no sense whatsoever was the way that Mr Owen proceeded be
viewed as an attempt by Mr Owen or the DWP to persuade Dr Mackereth to renounce
his beliefs. We say that because Dr Mackereth accepted that Mr Owen had dealt with
matters in a professional and polite manner, and that given the potential effects, those
questions had to be asked of him.

110.

Before us Dr Mackereth also complained that he was not given proper notice of the
meeting nor an opportunity to have a representative present. We find that meeting was
in no sense a disciplinary meeting but a fact-finding meeting to clarify Dr Mackereth’s
position. Accordingly, formal notice and the right to be accompanied did not arise.

The events of 14 June 2018
111.

Mrs Harrison [HH/11] told us that on the morning of Thursday 14 June 2018 she came
into the assessment centre at 8:30 and met the Claimant in the stairwell. She
acknowledged she was aware that Mr Owen had been to the assessment centre the
day before to discuss Dr Mackereth’s beliefs about addressing transgender people but
was not aware of its content at that time.

112.

She told us Dr Mackereth said “you know that I’ve come into work to be fired today
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don’t you? That would end my career” and he stated that he knew his beliefs were

contrary to the views of the GMC (General Medical Council) she responded by
suggesting that he carry on today and they both went inside.
113.

She told us she saw him later on that day and he was upset and distracted and he
would finish the case he was working on and then go home as he felt that he may do
any other service users he saw that day an injustice, as he felt distracted.

114.

Dr Mackereth’s account [DM/60-61] makes it clear he had attended work expecting to
be “sacked”. He referred to only one conversation with Mrs Harrison but he too stated
that he felt it would not be fair on the clients for me to continue working under such
pressure as I found myself at the time, so I wanted to go home until the situation was
resolved. He stated having explained that to her she said she was fine with that.

115.

It is agreed Dr Mackereth left the assessment centre at around 11:00 am on 14 June
2018.

Subsequent events
116.

In oral evidence Mrs Harrison and Mr Owen both accept they had spoken sometime in
the late morning following Dr Mackereth’s departure. Mrs Harrison orally accepted her
statement [HH/11] referring to her telling Mr Owen about Dr Mackereth deciding to
leave on 15 June 2018 [134] was incorrect.

117.

At 4:20 pm 14 June 2018, Mr Owen emailed to Dr Mackereth a draft of his note of the
meeting of the previous day (13 June 2018) and asked him if that was agreed [132133].

118.

By an email sent 8 minutes later [135] Mr Owen informed Mrs Harrison he had sent
the note of the meeting to Dr Mackereth and would copy it to her when it was approved.
He then went on to state “we have agreed it is not in either his interests of DWP’s best
interest to return to work until this is resolved”.

119.

At 9:33 am on Friday 15 June [140-141] Dr Mackereth responded to Mr Owen’s email
enclosing his record of their meeting on 13 June. Dr Mackereth stated he would need
to take legal advice before answering this and did not recognise the words used as his
exact responses, stated it would have been better if the questions were put in writing
and asked if the approach adopted, referring to fitness to practice, was the correct one.
Dr Mackereth went on to state that he was suspended from working from the DWP,
asked that be confirmed in writing and asked for the reasons for that and then said
“I have expressed views which have been held historically, and still are, by nearly
all Christians. They have also been held by most of the non-Christian population
of the world.”

120.

At 13:39 the same day, 15 June, Mr Owen responded to Dr Mackereth’s email stating
that his understanding was that Dr Mackereth left work because he chose to do so and
that Dr Mackereth had also stated that he did not feel he could return to work until the
situation was resolved [136]. The email also referred to a telephone call the two had
had on 14 June. Neither dispute that they spoke sometime after Dr Mackereth left the
assessment centre. Mr Owen stated he called Dr Mackereth that afternoon to check
he had arrived home ok and to confirm that Mrs Harrison and he understood Dr
Mackereth’s request not to continue working [JO/27]. Dr Mackereth stated he told Mr
Owen about his conversation with Mrs Harrison and that Mr Owen was already aware
of it and that Mr Owen had agreed with her that he could not work until the situation
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was resolved [DM/62]. Dr Mackereth states that Dr Owen told him “before you decided
to go we had already decided to send you home” and thus suggests Mr Owen’s email
to him [140] was misleading.
121.

It was expressly put to Mr Owen that he and Mrs Harrison had agreed between
themselves that Dr Mackereth had to cease working. Mr Owen stated that was
incorrect and that they were “respecting David’s wishes not to work”.

122.

When it was put that Dr Mackereth was told he could not return until the situation
resolved he repeatedly stated that it was Dr Mackereth’s “request and we agreed to it”,
that and that Dr Mackereth “chose to go home”

123.

Returning to the email chain on the day, Dr Mackereth responded few minutes later
suggesting Mr Owen’s email was a misrepresentation and that he was taking advice
[136].

124.

Whilst Dr Mackereth makes no criticism of Mrs Harrison and expressly stated he did
not make any allegations of harassment against her he maintains that he was
suspended on the 14 June. He relies in part of the email of 4:28 pm on 14 June from
Mr Owen to Mrs Harrison and his discussion with Mr Owen on the afternoon of 14 June
(118) & (120).

125.

Mrs Harrison’s email to Mr Owen (copied to Mr Medlycott) of 10:23 am on 15 June
[134] sets out her account of what happened on the 14 June. ‘he didn’t think he would
be able to work and that it would be unfair for any customer he saw as he felt too
distracted to competently complete an assessment’ [134]. Ms Harrison recorded that
she had agreed with Dr Mackereth ‘that perhaps due to the way he felt that it would be
best for him not to be in the work’ [134]. That is a near contemporaneous record of that

discussion and Dr Mackereth accepts it is an accurate reflection of it.
126.

We find based on what Dr Mackereth told us ; “I told her that I felt it would not be fair
on the clients for me to continue working under such pressure as I found myself at the
time, so I wanted to go home until the situation was resolved. I explained this to
Heather, and she said she was fine with that.” that the suggestion to go home came
from Dr Mackereth not Mrs Harrison, Mr Owen, the DWP or APM and in no sense
could that be construed as them suspending him.

127.

We find the DWP had not sought to prevent Dr Mackereth from attending work on 14
June, but further despite Dr Mackereth expressing concern about his position early that
day, that Mrs Harrison suggested that he stay, which he did until around 11:00 am. We
find that is in contradiction to Dr Mackereth’s suggestion that a view had been formed
by the respondents that he should leave earlier. We find, based on the evidence before
us, that the first conversation Mrs Harrison and Mr Owen had that day was only after
Dr Mackereth had left.

128.

When asked about the basis for his assertion that he was placed under pressure to
renounce his beliefs Dr Mackereth told us that pressure arose from him knowing that
unless “I change my views I will lose my job”. We return to that in a moment but need
to record first that he also accepted it was appropriate for Mr Owen to inform him of
that and the conversation was conducted professionally by Mr Owen and that also went
for the DWP as well, and further there were “No sparks” and they “Went out of the way
to be polite and considerate”.

129.

The threat to lose his job stems from Dr Mackereth’s assertion [DM/57] that after
question two Mr Owen made it clear unless he agreed to use pronouns in that way the

19 / 42

AB 1809

Case Number: 1304602/2018

DWP would not allow him to work directly with service users. That is in conflict with Mr
Owen’s account that he told Dr Mackereth their meeting was purely information
gathering exercise [JO/20].
130.

At 9:57 pm on Monday 18 June Dr Mackereth emailed Mr Owen [153-154] to state that
he had had time to take advice and whilst the note of their meeting did not represent
his exact words and spoke in a way he would not chose to in writing he accepted that
it represented his opinions but not fully and went on to relay his view concerning
Genesis 1:27.

131.

On Tuesday 19 June 2018, Mr Owen forwarded Dr Mackereth’s response to Ms
Harrison and Mr Medlycott and informed them that he would wait to hear from them to
confirm how they wanted to proceed [147].

132.

On Monday 25 June 2018, Mr Owen sent an email to Mr Medlycott containing a draft
email to Dr Mackereth referring to discussions they had had and asking if it contained
the message the DWP wished to convey to Dr Mackereth [150]. Mr Medlycott
responded suggesting some changes [149] which Mr Owen made before emailing the
amended draft email back to him for his confirmation [149].

133.

At 14:03 on 25 June Mr Owen sent the final version of that email to Dr Mackereth [1523 & 156]:
“… Therefore on behalf of DWP we would like to ask you one final time whether
you would follow the agreed process as discussed in your training and that in
any assessment you conduct, that you refer to the customer by their chosen
sexuality and name? We are of course happy to provide help and support on
this.
If however you do not wish to do this, we will respect your decision and your
right to leave the contract.”

134.

Dr Mackereth’s response of 7:54 pm that evening was brief “I am a Christian, and in
good conscience I cannot do what the DWP are requiring of me” [152 & 156].

135.

On 26 June 2018, Mr Owen forwarded Dr Mackereth’s response to Mr Medlycott [151152] stating he intended to reply, accept Dr Mackereth’s resignation and thank him for
his time but wanted to know if there was anything else Mr Medlycott wanted him to
“cover off”. Mr Medlycott responded on 27 June stating there was nothing he wished
to add and thanking Mr Owen for the work he had done [151 & 155].

136.

On 27 June 2018, Mr Owen wrote to Dr Mackereth acknowledging his email and that
he would not be able to perform as a HDA with APM on behalf of DWP. He thanked Dr
Mackereth for his work, wished him the best for the future and addressed some minor
housekeeping matters, including whether Dr Mackereth should be paid, and if so how
much for 14 June [155].

137.

Dr Mackereth responded by stating that he had not resigned but had been sacked and
commenting on what he considered the consequences of that were for the nation [155].

138.

No appeal or grievance was raised by Dr Mackereth. They are matters the tribunal will
need to address as part of remedy, if appropriate.

Our findings generally
139.

We find that Dr Ahmed having raised the issue of Dr Mackereth’s concerns, the DWP
proceeded on the basis that the view he expressed to Dr Mackereth during training
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was its stance without questioning the same. That is unsurprising as he was one of its
clinical leads and provided training to the HDAs.
140.

We find the stance of the DWP emanated out of a concern to ensure that transgender
service users were treated with respect and in accordance with their rights under the
EqA. Insofar as Dr Mackereth asserts that this was out of a concern to avoid claims
being be pursued against the DWP and not because of a concern to ensure that
transgender service users were treated with respect, we find that any concern claims
would be bought against it, stemmed directly from the legitimate concern by the DWP
that if it failed to treat transgender service users with respect and in accordance with
their rights under the EqA then such claims would ensue and as a consequence it was
at risk of reputational damage. We find the complaint Mrs Harrison had to deal with the
previous year (see (50)) supports that concern.

141.

We find that the view the DWP managers came to was that it was not possible to
undertake that triaging process. Dr Ahmed told us that the DWP’s practice many years
ago was to conduct home visits for vulnerable service users and transgender
individuals were deemed vulnerable. We accept the evidence of Dr Ahmed, Mrs
Harrison and indeed Dr Mackereth that as a result of DWP making allowances for its
service users with mental health impairments it was implicit that it might not be known
to the DWP and its HDAs prior to any consultation that the claimant was transgender.

142.

That being so we find that the first point at which we can be certain a HDA could be
aware a service user was transgender would during an assessment; no alternative
means having being identified which that could be discerned earlier. That being so we
find that it was not possible to “triage” a service user until an assessment.

143.

In the event Dr Mackereth’s discovered a service user wished to be referred to using
a pronoun style etc that he told us was in conflict with his beliefs his preferred course
was refer to another physician. We find that could have led to a delay until another
physician was free (if not at the start of a session), if their appointment was at the end
of a session, until the afternoon session, or if at the end of the day, potentially the
service user having to come back on another occasion. We find that contradicted one
of the DWP’s objectives to where possible to limit the wait for service users and the
additional stress that caused.

144.

As to Dr Mackereth’s suggestion he could triage service users based on the evidence
we heard (see (43-53)) we find that no matter how sensitively he or others handled the
matter given what we heard as to the sensitivities of the issue for transgender
individuals given the way they as a group considered they had been treated by society
historically we find that if an assessor having asked questions, however discretely, had
discerned the service user was a transgender individual, then ceased to carry out the
assessment the service user would almost certainly, given the sensitivities, assume or
conclude that the assessor had an issue with transgender individuals.

145.

In our judgment that response would be highly likely to have caused offence to the
service user. Dr Mackereth accepted that it was likely it would have done so.

146.

However, given that information would have been disclosed in a confidential
assessment, such a reaction from an assessor would be to merely reinforce the way
the treatment individual received by society that in many instances may have been the
cause of the mental health impairments that gave rise to assessment. In those
circumstances the likelihood of causing and the level of the offence that would cause
would be magnified.
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147.

We find however sensitively those matters were handled that the triaging suggested
by Dr Mackereth would have violated the dignity of a transgender individual and/or the
prescribed environment such that the treatment of the service user constituted
harassment. In the alternative we find that is likely to have given rise to direct
discrimination or a breach of the requirements of the GRA than a person with a full
Gender Recognition certificate was entitled to be referred to by that Gender.

148.

It was common ground before us that:a.

the definition within s. 7 EqA of gender reassignment encompasses not only
individuals who hold a full gender recognition certificate, but

b.

the DWP’s requirement to refer to service users using their preferred gender,
pronouns, styles etc. meant that requirement was applied to persons who
potentially did not satisfy the EqA definition of gender reassignment (or it
follows) to those who held a full gender recognition certificate.

149.

That being so it could be that individuals who wished to be referred to by a gender,
pronouns, styles etc. did not fall within the definition of transgender within the EqA or
fulfil the requirements of the GRA.

150.

In those circumstances the potential breaches of the EqA and GRA that we refer to
above (143-147) would not necessarily follow, although it could be that reputational
damage could still be caused to the DWP.

151.

Whilst that is so in our judgment the only means by which it could be determined (if at
all) that a service user fell within the GRA, or the EqA definition of gender
reassignment, or did not fall within either, having done so the effect of that enquiry
would have been to give rise to the consequences at (144-147), no means of averting
the same having been identified before us. Notwithstanding that a HDA might only see
a handful of transgender individuals during the course of a year given the reason for
the assessment and sensitivities involved we find it was incumbent upon the DWP to
avoid that risk.

THE LAW
Religion or belief
152.

The European Convention for the Protection of Human Rights and Fundamental
Freedoms (the Convention) provides so far as is relevant:
Article 9
“1. Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief and freedom, either alone
or in community with others and in public or private, to manifest his religion or
belief, in worship, teaching, practice and observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic society
in the interests of public safety, for the protection of public order, health or
morals, or for the protection of the rights and freedoms of others.”

153.

Since the manifestation by one person of his or her religious belief may have an impact
on others, the drafters of the Convention qualified this aspect of freedom of religion in
the manner set out. Thus art. 9 of the Convention does not protect every act motivated
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or inspired by a religion or belief 8 nor can it be said that even where the belief in
question attains the required level of cogency and importance, that every act
constitutes a “manifestation” of the belief 9. The matters in art. 9(2) aside, the right to
hold religious belief and to change religion or belief, is absolute and unqualified 10.
154.

The Convention also amongst other matters provides that :Article 14
“The enjoyment of the rights and freedoms set forth in [the] Convention shall be
secured without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.”

155.

Article 1 of the “Framework” Directive (2000/78) includes religion or belief as one of
the characteristics it protects.

156.

For the purposes of the EqA, religion and/or belief are defined in s. 10 EqA thus:“(1) Religion means any religion and a reference to religion includes a reference
to a lack of religion.
(2) Belief means any religious or philosophical belief and a reference to belief
includes a reference to a lack of belief.
(3) In relation to the protected characteristic of religion or belief—
(a) a reference to a person who has a particular protected characteristic
is a reference to a person of a particular religion or belief;
(b) a reference to persons who share a protected characteristic is a
reference to persons who are of the same religion or belief.”

157.

In the case of Grainger v Nicholson UKEAT/0219/09 Burton J gave extensive
consideration to the meaning of “philosophical belief” having considered previous
House of Lords authority (in particular that of R. (Williamson) v Secretary of State for
Education and Employment [2005] 2 AC 246 HL), a number of authorities in the
European Court of Human Rights and the case of Eweida v British Airways plc [2010]
EWCA Civ 80, he said this:
“24. I do not doubt at all that there must be some limit placed upon the definition
of “philosophical belief” … I shall endeavour to set out the limitations, or criteria,
that are to be implied or introduced by reference to the jurisprudence set out
above:
(i) The belief must be genuinely held.
(ii) It must be a belief and not, as in McClintock [v Department of
Constitutional Affairs [2008] IRLR 29], an opinion or viewpoint based
on the present state of information available.
(iii) It must be a belief as to a weighty and substantial aspect of human
life and behaviour.
(iv) It must attain a certain level of cogency, seriousness, cohesion
and importance.
(v) It must be worthy of respect in a democratic society, be not
incompatible with human dignity and not conflict with the fundamental
rights of others (paragraph 36 of Campbell [and Cosans v United
Kingdom [1982] 4 EHRR 293] and paragraph 23 of Williamson).”

158.

As to genuineness in Williamson Lord Nicholls said this:-
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“22. … When the genuineness of a claimant’s professed belief is an issue in the
proceedings the court will inquire into and decide this issue as a question of fact.
This is a limited inquiry. The court is concerned to ensure an assertion of
religious belief is made in good faith: ‘neither fictitious, nor capricious, and that
it is not an artifice’, … emphatically, it is not for the court to embark on an inquiry
into the asserted belief and judge its ‘validity’ by some objective standard such
as the source material upon which the claimant founds his belief or the orthodox
teaching of the religion in question or the extent to which the claimant’s belief
conforms to or differs from the views of others professing the same religion.
Freedom of religion protects the subjective belief of an individual. … religious
belief is intensely personal and can easily vary from one individual to another.
Each individual is at liberty to hold his own religious beliefs, however irrational
or inconsistent they may seem to some, however surprising. The European Court
of Human Rights has rightly noted that ‘in principle, the right to freedom of
religion as understood in the Convention rules out any appreciation by the state
of the legitimacy of religious beliefs or of the manner in which these are
expressed’…
23. Everyone … is entitled to hold whatever beliefs he wishes. But when
questions of “manifestation” arise, as they usually do in this type of case, a belief
must satisfy some modest, objective minimum requirements. These threshold
requirements are implicit in article 9 of the European Convention and
comparable guarantees in other human rights instruments. The belief must be
consistent with basic standards of human dignity or integrity. Manifestation of a
religious belief, for instance, which involved subjecting others to torture or
inhuman punishment would not qualify for protection…”

159.

Whilst Grainger was determined prior to the EqA the Equality and Human Rights
Commission Statutory Code of Practice on Employment 2011 has to be taken into
account by a Tribunal in reaching its decision and at [2.59] the Code recites the five
criteria precisely as Burton J had identified them to be and that the meaning of religion
and belief in the EqA is broad and is consistent with art. 9 the Convention [Code 2.52].

160.

To reinforce both points in Harron v Dorset Police [2016] IRLR 481, [2016] UKEAT
0234/15 Langstaff P cautioned Tribunals to be wary of setting the threshold
requirements at too high a level before going on to state that, in determining what
constituted a belief qualifying for protection, there was no material difference between
the domestic approach and that under Article 9 of the Convention. He then continued
“37. … where a belief has too narrow a focus it may, depending upon the width
of that focus, not meet the standards at the appropriate level identified in
summary by Burton J and explored in greater detail in paragraph 23 of Lord
Nicholl’s speech in Williamson.”

Generally
161.

Section 212(1) & (5) EqA headed ‘General interpretation’ effectively provide that if an
act is found to be harassment it cannot also be a detriment (and thus direct
discrimination), but where an act is not found to be harassment that does not prevent
conduct amounting to a detriment for the purposes of direct discrimination complaint.

162.

Thus, harassment needs to be considered first.

Harassment
163.

Section 26 EqA is concerned with harassment. Where relevant, it provides as follows:

24 / 42

AB 1814

Case Number: 1304602/2018

“ (1) A person (A) harasses another (B) if—
(a) A engages in unwanted conduct related to a relevant protected
characteristic, and
(b) the conduct has the purpose or effect of— (i) violating B’s dignity, or
(ii) creating an intimidating, hostile, degrading, humiliating or offensive
environment for B.
...
(4) In deciding whether conduct has the effect referred to in subsection (1)(b),
each of the following must be taken into account—
(a) the perception of B;?
(b) the other circumstances of the case;
(c) whether it is reasonable for the conduct to have that effect.
(5) The relevant protected characteristics are— age; disability; gender
reassignment; race; religion or belief; sex; sexual orientation.”

164.

Three questions thus arise 11
(1) The unwanted conduct. Did the respondent engage in unwanted conduct?
(2) The purpose or effect of that conduct. Did the conduct in question either:
(a) have the purpose or
(b) have the effect
of either (i) violating the claimant’s dignity or (ii) creating an adverse
environment for him/her?
(3) The grounds for the conduct. Was that conduct related to the claimant’s
protected characteristic?

165.

The Court of Appeal 12 recently suggested the following reformulation of the guidance
previously given 13 whether conduct has either of the proscribed effects:“88. … In order to decide whether any conduct falling within sub-paragraph (1)
(a) has either of the proscribed effects under sub-paragraph (1) (b), a tribunal
must consider both (by reason of sub-section (4) (a)) whether the putative victim
perceives themselves to have suffered the effect in question (the subjective
question) and (by reason of sub-section (4) (c)) whether it was reasonable for the
conduct to be regarded as 14 having that effect (the objective question). It must
also, of course, take into account all the other circumstances – sub-section (4)
(b). The relevance of the subjective question is that if the claimant does not
perceive their dignity to have been violated, or an adverse environment 15
created, then the conduct should not be found to have had that effect. The
relevance of the objective question is that if it was not reasonable for the conduct
to be regarded as violating the claimant’s dignity or creating an adverse
environment for him or her, then it should not be found to have done so.”

166.

When assessing the effect of a remark, the context in which it is given is always highly
material. Everyday experience tells us that a humorous remark between friends may
have a very different effect than exactly the same words spoken vindictively by a hostile
speaker. It is not importing intent into the concept of effect to say that intent will
generally be relevant to assessing effect. Whilst:
“22. … not every racially slanted adverse comment or conduct may constitute
the violation of a person’s dignity. Dignity is not necessarily violated by things

25 / 42

AB 1815

Case Number: 1304602/2018

said or done which are trivial or transitory, particularly if it should have been
clear that any offence was unintended. While it is very important that employers,
and tribunals, are sensitive to the hurt that can be caused by racially offensive
comments or conduct (or indeed comments or conduct on other grounds
covered by the cognate legislation to which we have referred), it is also important
not to encourage a culture of hypersensitivity or the imposition of legal liability
in respect of every unfortunate phrase.” 11

167.

Elias LJ in Grant v HM Land Registry 16 reinforced that point stating that
“47 ... Tribunals must not cheapen the significance of these words [”violating
dignity”, “intimidating, hostile, degrading, humiliating, offensive”]. They are an
important control to prevent trivial acts causing minor upsets being caught by
the concept of harassment.”.

168.

Langstaff P subsequently endorsed that view in Betsi Cadwaladr University Health
Board v Hughes 17 :“12. The word “violating” is a strong word. Offending against dignity, hurting it,
is insufficient. “Violating” may be a word the strength of which is sometimes
overlooked. The same might be said of the words “intimidating” etc. All look for
effects which are serious and marked, and not those which are, though real, truly
of lesser consequence.”

169.

It will also be relevant to deciding whether the response of the alleged victim is
reasonable. Langstaff P also in Betsi Cadwaladr said this:“9. Whether [the conduct] has that effect is a matter of fact is to be judged by a
Tribunal … objectively. In determining that, the subjective perception of the
Claimant is relevant, as are the other circumstances of the case. But, as was
pointed out in Dhaliwal it should be reasonable that the actual effect upon the
Claimant has occurred.”

170.

That was also the view of Elias LJ in Grant:“13 … When assessing the effect of a remark, the context in which it is given is
always highly material. Everyday experience tells us that a humorous remark
between friends may have a very different effect than exactly the same words
spoken vindictively by a hostile speaker. It is not importing intent into the
concept of effect to say that intent will generally be relevant to assessing effect.
It will also be relevant to deciding whether the response of the alleged victim is
reasonable.”

Direct discrimination
171.

Section 13 EqA provides that direct discrimination occurs where because, of a
protected characteristic, a person is treated less favourably than another person has
been or would be treated. That involves a comparison and for that comparison there
must be no material difference in the circumstances of the case (save for the protected
characteristic) 18. ‘Would treat’ allows for a hypothetical comparator in addition to an
actual comparator.

172.

Thus, it is not sufficient merely for a claimant to have a protected characteristic and to
be treated less favourably; for a respondent to be guilty of direct discrimination the less
favourable treatment must be done ‘because of’ the protected characteristic. The
protected characteristic also need not be the sole or even principal reason for the
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treatment so long as it has significantly influenced (that is one which is more than trivial)
the reason for the treatment 19.
173.

In cases where the difference in treatment is based on a criterion which a protected
characteristic or that cannot be disassociated from it (and thus the category of those
suffering the disadvantage coincides exactly with the category of people with the
particular protected characteristic) 20 the application of the criterion will constitute the
reason or ground for the treatment complained of, this constitutes direct discrimination
21
and there is no need to look any further because;
“… By establishing that the reason for the detrimental treatment is the prohibited
reason, the claimant necessarily establishes at one and the same time that he or
she is less favourably treated than the comparator who did not share the
prohibited characteristic.” 22

Thus,
“If an owner of premises puts up a sign saying, ‘no blacks admitted’, race is,
necessarily, the ground on which (or the reason why) a black person is
excluded.” 23

174.

In other cases 24 the question to be asked is why did the alleged discriminator act as
he did? What, consciously or unconsciously, was his reason? 25 Unlike causation,
which is a legal conclusion, the reason why a person acted as s/he did is a subjective
question and one of fact 26.

175.

The one (subjective) question the tribunal must not concern itself with is “if the
discriminator treated the complainant less favourably on racial grounds, why did he do
so?” That question is irrelevant. 27 Discrimination is not negatived by the discriminator’s
motive or intention or reason or purpose (the words are interchangeable in this context)
in treating another person less favourably on racial grounds.
“… Parliament did not consider that an intention to discriminate on racial
grounds was a necessary component of either direct or indirect discrimination.
One can act in a discriminatory manner without meaning to do so or realising
that one is.” 28

The burden of proof
176.

The burden of proving discrimination is initially with the claimant. A difference in
treatment alone is not sufficient to establish that discrimination could have occurred
and passed the burden of proof to a Respondent, similarly unreasonable conduct
without more is not enough either. Context is important and adverse inferences may
be drawn where appropriate from the surrounding circumstances of the Respondent’s
conduct. If the tribunal is in a position to make positive findings on the evidence one
way or the other that is an end to the matter 29.

177.

If the Tribunal cannot make such positive findings, s. 136 EqA provides that the
claimant must prove facts from which the court or tribunal could decide, in the absence
of any other explanation, that there has been a contravention of the act. In doing so
the ET has to consider all the primary facts, not just those advanced by the
complainant, the total picture has to be looked at 30. It is only the explanation which
cannot be considered at the first stage of the analysis. Whereas evidence adduced by
a respondent can properly be taken into account at the first stage when a tribunal is
deciding what the “facts” are in order to see if a prima facie case of discrimination has
been established by the claimant 31. Where there are allegations of discrimination over
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a substantial period of time, a fragmented approach looking at the individual incidents
in isolation from one another should be avoided as it omits a consideration of the wider
picture 32.
178.

If, the initial burden is met, s.136 provides the ET must conclude there was
discrimination unless the Respondent proves on the balance of probabilities that the
conduct or decision in issue was in no sense because of the relevant protected
characteristic 33, that requires a consideration of the subjective reasons which cause
the employer to act as he did 34.
“At the second stage, the ET must ‘assess not merely whether the [Respondent]
has proved an explanation for the facts from which such inferences can be
drawn, but further that it is adequate to discharge the burden of proof on the
balance of probabilities’. ” 35

and cogent evidence is required to discharge that burden.
Indirect Discrimination
179.

Indirect discrimination occurs in the circumstances set out in s.19 EqA :“(1) A person (A) discriminates against another (B) if A applies to B a provision,
criterion or practice which is discriminatory in relation to a relevant protected
characteristic of B’s.
(2) For the purposes of subsection (1), a provision, criterion or practice is
discriminatory in relation to a relevant protected characteristic of B’s if—
(a) A applies, or would apply, it to persons with whom B does not share
the characteristic,
(b) it puts, or would put, persons with whom B shares the characteristic
at a particular disadvantage when compared with persons with whom B
does not share it,
(c) it puts, or would put, B at that disadvantage, and
(d) A cannot show it to be a proportionate means of achieving a legitimate
aim.”

180.

Lady Hale explains the difference between direct and indirect discrimination thus:“An employer or supplier cannot discriminate against you directly because of
your religion (“no Jews here”). However, he can impose rules or practices which
indirectly discriminate against particular believers who will find it hard to comply
with them (“you must work on Friday afternoons in winter”) … if it is a
proportionate means of achieving a legitimate aim, rather than a disguised way
of discriminating against a particular religion.” 36

Justification
181.

In R (Elias) v Secretary of State of Defence [2006] EWCA Civ 1293, [2006] 1 WLR
3213 Mummery LJ gave the following guidance on what was required :“[151] … the objective of the measure in question must correspond to a real need
and the means used must be appropriate with a view to achieving the objective
and be necessary to that end. So it is necessary to weigh the need against the
seriousness of the detriment to the disadvantaged group.”

182.

That is a repeat of his view in Hardy & Hansons plc v Lax [2005] IRLR 726 CA at [31
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& 32], a view that was endorsed by Lady Hale in Homer v Chief Constable of West
Yorkshire Police [2012] UKSC 15, [2012] ICR 704, [2012] IRLR 601 at [20-23].

183. The leading current authority is the decision of the Supreme Court in Ministry of Justice
v O’Brien [2013] ICR 499. Following a reference to the European Court the SC adopted
the ECJ’s guidance. That is encapsulated in the summary of AG Kokott:“62. The unequal treatment at issue must therefore be justified by the existence
of precise, concrete factors, characterising the employment condition
concerned in its specific context and on the basis of objective and transparent
criteria for examining the question whether that unequal treatment responds to
a genuine need and whether it is appropriate and necessary for achieving the
objective pursued: … 37 ”

184.

185.

The issue of justification must be approached by the ET in a suitably structured way,
which means that the right questions must be addressed 38. The EHRC Code identifies
a two-stage approach:
a.

Is the aim legitimate? Is the aim of the provision, criterion or practice legal and
non-discriminatory, and one that represents a real, objective consideration?

b.

If the aim is legitimate, is the means of achieving it proportionate – that is,
appropriate and necessary in all the circumstances?

Baroness Hale in Homer suggested that the approach identified in the Code does not
go far enough:“[24] Part of the assessment of whether the criterion can be justified entails a
comparison of the impact of that criterion upon the affected group as against the
importance of the aim to the employer.” [24]

and repeated that view (albeit in the context of a direct age discrimination claim) in
Seldon v Clarkson Wright & Jakes [2012] IRLR 590 SC, at [50(6)] citing the ECJ case
of Fuchs v Land Hessen C-159/10 and C-160/10, [2011] 3 CMLR 47.
186.

Whilst that is so and reasonable business needs and economic efficiency may be
legitimate aims, an employer solely aiming to reduce costs cannot expect to satisfy the
test 39.

187.

Whilst it is for the alleged perpetrator to justify the provision, criterion or practice the
authorities make clear that the alleged perpetrator is not required to provide evidence
of justification; Tribunals are expected to use their common sense, reasoned and
rational judgment. What may not be prayed in aid are subjective impressions or
stereotyped assumptions 40.

188.

Further, the test of determining proportionality is objective so it is no bar to the act
being justified if the alleged perpetrator had not turned its mind to the question of
proportionality at the time and thus matters that have come to light after the event can
be relied upon 41.

Other
189.

In P v S and Cornwall County Council C-13/94, [1996] IRLR 347, the ECJ determined
that whilst the Equal Treatment Directive (now superseded) did not explicitly include
discrimination arising from gender reassignment as within the scope of art. 5 was such
that it included the same. In such a case the individual concerned was to be seen as
treated unfavourably by comparison with persons of the sex to which he or she formerly
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belonged 42. The rationale of the court included this :“22 To tolerate such discrimination would be tantamount, … to a failure to
respect the dignity and freedom to which he or she is entitled, and which the
court has a duty to safeguard.”
Gender Reassignment was thereafter protected in the Recast Directive (2006/54).

190.

The jurisprudence of the European Court of Human Rights provides like protection
acknowledging the effect the failure to do so would have 43 :“…It must also be recognised that serious interference with private life can arise
where the state of domestic law conflicts with an important aspect of personal
identity. The stress and alienation arising from a discordance between the
position in society assumed by a post-operative transsexual and the status
imposed by law which refuses to recognise the change of gender cannot, in the
Court’s view, be regarded as a minor inconvenience arising from a formality. A
conflict between social reality and law arises which places the transsexual in an
anomalous position, in which he or she may experience feelings of vulnerability,
humiliation and anxiety.”

191.

In UK law, gender reassignment is defined in s. 7 EqA thus:“(1) A person has the protected characteristic of gender reassignment if the
person is proposing to undergo, is undergoing or has undergone a process (or
part of a process) for the purpose of reassigning the person’s sex by changing
physiological or other attributes of sex.
(2) A reference to a transsexual person is a reference to a person who has the
protected characteristic of gender reassignment.
(3) In relation to the protected characteristic of gender reassignment—
(a) a reference to a person who has a particular protected characteristic
is a reference to a transsexual person;
(b) a reference to persons who share a protected characteristic is a
reference to transsexual persons.”

192.

By virtue of s.9 of the Gender Recognition Act 2004 (GRA) where a full gender
recognition certificate is issued to a person, the acquired gender becomes for all
purposes that person’s gender and thus it follows that person is entitled to be referred
by the gender (and it follows, title, style and pronouns) on that certificate.

193.

Section 29 EqA requires as to the provision of services etc:“(1) A person (a “service-provider”) concerned with the provision of a service to
the public or a section of the public (for payment or not) must not discriminate
against a person requiring the service by not providing the person with the
service.
(2) A service-provider (A) must not, in providing the service, discriminate against
a person (B)—
a. as to the terms on which A provides the service to B;
b. by terminating the provision of the service to B;
c. by subjecting B to any other detriment.
(3) A service-provider must not, in relation to the provision of the service,
harass—
a. a person requiring the service, or
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b. a person to whom the service-provider provides the service.
(4-5) [victimisation]
(6) A person must not, in the exercise of a public function that is not the provision
of a service to the public or a section of the public, do anything that constitutes
discrimination, harassment or victimisation.
…
(8) In the application of section 26 for the purposes of subsection (3), and
subsection (6) as it relates to harassment, neither of the following is a relevant
protected characteristic—
a. religion or belief;
b. sexual orientation.
…”
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OUR FURTHER FINDINGS & CONCLUSIONS
Belief
194.

As we state above there is no dispute that Christianity falls within art. 9 of the
Convention and/or s. 10 EqA. The issue before us relates to the beliefs Dr Mackereth
relies upon and we adopt the shorthand used by Dr Mackereth to describe the three
sub-sets of the belief he relies upon (see [ET1/5]) namely belief in Genesis 1:27, lack
of belief in transgenderism and conscientious objection to transgenderism.

195.

We thus turn to the Grainger criteria. We accept that the belief in Genesis 1:27, lack of
belief in transgenderism and conscientious objection to transgenderism [ET1/5a-c] are
genuinely held and that the belief in Genesis 1:27 and the first aspect (b)(i) of lack of
belief in transgenderism are beliefs that relate to a weighty and substantial aspect of
human life and behaviour and attain a certain level of cogency, seriousness, cohesion
and importance. We say that because given the low threshold we find that (b)(i) may
follow from (a).

196.

As to (b)(ii) notwithstanding the low threshold, we find that the lack of belief
impersonating the opposite sex may be beneficial for an individual’s welfare, and/or
(b)(iii) that the society should accommodate and/or encourage anyone’s impersonation
of the opposite sex are opinions or viewpoints predicated on the assertion that
Transgenderism in Dr Mackereth’s words is a “delusional belief[s]” by reference to the
use of the word “impersonation” [DM/30] and do not relate to a weighty and substantial
aspect of human life and behaviour or attain a certain level of cogency, seriousness,
cohesion and importance because of the narrowness of the issue they represent 44.

197.

Irrespective of our determinations above, all three heads, belief in Genesis 1:27, lack
of belief in transgenderism and conscientious objection to transgenderism in our
judgment are incompatible with human dignity and conflict with the fundamental rights
of others, specifically here, transgender individuals.

198.

Dr Mackereth accepted in his witness statement that transgender individuals “42. …
may find my beliefs to be offensive” and he repeated that in his oral evidence, although
he made it clear, that was not his intention. Set against the background relayed by Dr
Ahmed, Mrs Harrison and Dr Mackereth (43-53), for the reasons we give above at
(141-151) we found that his beliefs [ET1/5a-c] were likely to cause offence and have
the effect of violating a transgender person’s dignity or creating a proscribed
environment, or subjecting a transgender person to less favourable treatment. They
may also have breached the GDA.

199.

The GMC Guidelines were subject of much debate before us. They include a
conscientious objection provision. Mr Phillips repeatedly asserted on behalf of Dr
Mackereth an analogy between Dr Mackereth’s position and the position of a doctor
who had a conscientious objection to abortion and that a doctor in such circumstances
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would be able to refer a service user patient to another doctor at any stage of the
process. It was accepted Dr Mackereth had never practised as a GP and had no direct
experience of dealing with such cases. No expert evidence was led before us that a
doctor was entitled to exercise the right of conscientious objection prior to the
termination procedure itself.
200.

It is not for us to determine if the GMC guidelines have been followed but insofar as
they are advanced to inform our understanding of the position our reading of them is
that the right of conscientious objection is limited to the right to refuse to participate in
the procedure(s) itself and not to pre-or post-treatment care advice or management
[130]. Further, they provide that a practitioner is required to “… follow the law relevant
to their work. For example, the Equality Act 2010 … prohibit doctors from discriminating
directly or indirectly, against others, or from harassing them, on grounds of a protected
characteristic.” (paragraph 5 [126]) and to “48. … treat patients with respect whatever
their life choices and beliefs”.

201.

In our judgment, refusing to refer to a transgender person by his/her/their birth sex, or
relevant pronouns, titles or styles would constitute unlawful discrimination or
harassment under the EqA.

202.

For those reasons in our judgment the beliefs relayed in [ET1/5] fall foul of Grainger.

203.

We have thus considered if our conclusions above are compatible with the Convention.
We conclude they are because for the reasons we give above, the right to manifest a
religion or belief is subject to art. 9(2) which includes “the protection of the rights and
freedoms of others.”

204.

Dr Mackereth’s direct discrimination and harassment complaints as were put at the
conclusion of this claim are dependent on the beliefs set out in [ET1/5] satisfying
Grainger and thus fall away as does the indirect discrimination complaint insofar as it
is put on the basis of the beliefs at [ET1/5] alone or in combination with his Christian
faith [ET1/4].

205.

Notwithstanding those defemination and for the sake of completeness we address the
harassment and direct discrimination complaints and indirect discrimination complaints
that rely in whole or part on the beliefs in [ET1/5].

Harassment
206.

207.

Given Dr Mackereth expressly confirmed no issue was taken in relation to Mrs
Harrison’s behaviour four heads of unwanted conduct were pursued [ET1/20 & 21 &
11-15 & 17]:a.

Mr Owen calling Dr Mackereth out of his work on Wednesday 13 June 2018
for an urgent meeting to ‘interrogate’ him about my beliefs in relation to the use
of pronouns; and he felt pressure to renounce beliefs [DM/53]

b.

Dr Mackereth’s ‘suspension’ on 14 June

c.

Mr Owen’s letter of 25 June 2018 [156] asking Dr Mackereth if he would refer
to service users by their chosen sexuality and name which Dr Mackereth
argues was pressure being applied to him to renounce beliefs? And/or

d.

Dr Mackereth’s ‘dismissal’ on 27 June

In his witness statement Dr Mackereth does not set out any facts concerning what was
said or done by the individuals concerned from which harassment could be inferred.
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That was directly put to him and he expressly confirmed no issue was taken with the
manner those things were said or done. Further, he commendably accepted the
individuals concerned were courteous and professional to him at all times. Essentially
the issue he raises is that he was asked if he would refer to service users by their
chosen sexuality, and thus their chosen style or title, relevant pronouns and their name,
and that equated to the respondent applying pressure upon him to renounce his beliefs.
208.

We accept that from the outset when Dr Mackereth told Dr Ahmed of the issues the
DWP’s policy would cause fir him that Dr Mackereth felt his job and career were on
the line. Whilst that is so, having indicated that he could not comply with the DWP’s
policy, that issue needed to be addressed

209.

In our judgment this was not an instance as in Wasteney 45 where the unwanted
conduct complained about related to the respondents’ attempt to discipline the
claimant for harassment of a co-worker. Instead we find that the treatment afforded to
Dr Mackereth was related to his protected characteristic, because he told the
respondents that he had a conscientious objection to those complying with their
procedures that stemmed from his beliefs.

210.

Mr Phillips put to several of the respondent’s witnesses paragraph 11 of the GMC
guidance [127] namely a conscientious objection issue having arisen, that the medical
professional was required to be open with employers and explore with them how
he/she could practise in accordance with his/her beliefs without compromising them.

211.

That, as we say, is a duty on the medical professional. At no point can we discern any
attempt by Dr Mackereth to explore with the respondents how he could practise in
accordance with his beliefs without compromising them. We expressly asked to be
taken to where that was first suggested by Dr Mackereth and were taken to the
opening skeleton relied upon by Dr Mackereth. Indeed, when Dr Mackereth was asked
why he did not respond to APM’s offer of help and support he stated there was no
scientific evidence a person can change sex and that the respondent’s had nothing to
offer as he needed absolute proof a person could change sex. He accepted he did not
relay that to them at the time.

212.

We found above that Dr Mackereth’s perception of events was in the absence of
supporting evidence not to be preferred. We found he was not called out of a meeting
on 13 June 2018 nor was he interrogated about his beliefs. As to the ‘suspension’ we
find that Dr Mackereth sought to be excused from providing assessments in the
circumstances. Contrary to Dr Mackereth’s account we find that when he met Mrs
Harrison on the stairwell at the start of the day, contrary to sending him home, she
sought to persuade him to stay at work that day.

213. Absent a complaint about the way the respondents spoke to him, what Dr Mackereth
complains about is that the respondents sought to clarify with him, via Mr Owen, what
his position was. He accepts that was done in a professional way and politely. Whilst
the respondents were considering how to address Dr Mackereth’s concerns we find
they had taken no decision on that at that time; indeed, we find they were still, from
their perspective, at the information gathering stage, as both the meeting on 13 June
and subsequent events demonstrate. Dr Mackereth’s complaint is that essentially a
“sword of Damocles” was suspended above him and both his role and career were on
the line. He suggests that by asking him to clarify his position the respondents sought
to “interrogate [him] about his beliefs” [DM/53] and “renounce his beliefs” [ET1/20]. Given
he takes no issue with the manner in which that was done Dr Mackereth’s complaint
essentially is that this was done at all.
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214.

In our judgment the respondents were doing exactly what paragraph 11 of the GMC
guidance [127] required Dr Mackereth to do namely to be “open with employers,
partners or colleagues about your conscientious objection. You should explore with
them how you can practice in accordance with your beliefs without compromising
patient care and without overburdening colleagues.”. Further we find, as indeed Dr

Mackereth accepted, that it was only right that Mr Owen address those matters with
him. In our judgment that is what good practice and natural justice required, namely,
to explore what Dr Mackereth’s position was and the consequences this could give
rise to and as we state at (109) above we find Mr Owen relayed the DWP’s view of the
alternatives to him.
215.

At no point did Dr Mackereth make any suggestions as to accommodations that could
be made. When we sought to explore when this done the first instance made on behalf
of Dr Mackereth was in the skeleton argument lodged at the start of the trial. Indeed
when Dr Mackereth was asked in the context of what support could be offered to him
he replied as we set out above at (211).

216.

Whilst we find the conduct we refer to at (206) was unwanted by Dr Mackereth and
that was related to his beliefs we find the respondent was duty bound to explore options
with Dr Mackereth and that is what they did. In our judgment the purpose of those
enquiries was not to violate Dr Mackereth’s dignity or create an adverse environment
for him nor viewed objectively did it have that effect.

Direct Discrimination
217.

As we say above Dr Mackereth’s direct discrimination complaint as now put is
dependent on the beliefs in [ET1/5] satisfying Grainger and thus falls away.
Notwithstanding our determinations above and for the sake of completeness we
address his direct discrimination complaints.

218.

As we highlight above, if the criterion is indissociable from the protected characteristic
then the treatment will be directly discriminatory. As the Supreme Court said in Lee v
Ashers Baking Company Ltd 46:“25. The District Judge also considered at length the question of whether the
criterion used by the bakery was “indissociable” from the protected
characteristic and held that support for same sex marriage was indissociable
from sexual orientation (para 42). This is, however, to misunderstand the role
that “indissociability” plays in direct discrimination. It comes into play when the
express or overt criterion used as the reason for less favourable treatment is not
the protected characteristic itself but some proxy for it. Thus, in the classic case
of James v Eastleigh Borough Council [1990] 2 AC 751, the criterion used for
allowing free entry to the council’s swimming pool was not sex but statutory
retirement age. There was, however, an exact correspondence between the
criterion of statutory retirement age and sex, because the retirement age for
women was 60 and the retirement age for men was 65. Hence any woman aged
60 to 64 could enter free but no man aged 60 to 64 could do so. Again, in Preddy
v Bull [2013] UKSC 73; [2013] 1 WLR 3741, letting double-bedded rooms to
married couples but not to civil partners was directly discriminatory because
marriage was (at that time) indissociable from hetero-sexual orientation. There
is no need to consider that question in this case, as the criterion was quite clear.
…”

and where the indissociability of the criterion is being considered “The motive for
discriminating according to that criterion is not relevant.” 47,.
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219.

In another case, Rodriguez v Minister of Housing , the eligibility for joint tenancies of
public housing in Gibraltar was limited to couples who were married or had children
together. Same sex couples could not marry so the effect of the rule was that whilst
opposite sex couples could qualify no same sex couples could. That was held to be
indirect discrimination but as Lady Hale stated, it “[19] comes as close as it can to direct
discrimination”. The rationale there was neither the same sex childless complainants
nor the opposite sex childless comparators would qualify and undertaking the
comparison demonstrated this. Putting it another way, if the treatment is meted out to
other groups there is no “exact correspondence”. Rodriguez was a claim bought under
the Convention and thus the question whether it was direct or indirect discrimination
was an entirely technical one because the issue of justification was at play irrespective.

220.

Nor will the correspondence be exact where the treatment is meted out to a sub-group
of those protected, for example see Taiwo v Olaigbe 48 where the Supreme Court
having at [26] contrasted the way British, non-British nationals and Nigerians would
have been treated, determined the treatment was not because of the person’s race,
ethnicity or nationality but because of their immigration status.

221.

This claim was initially argued at least in part on the basis of indissociability stemming
from both his religion and/or his beliefs [ET1/5]. Dr Mackereth having been taken to his
email of 15 June where he stated that nearly all Christians felt the same way as he, as
did “most of the non-Christian population of the world” [140], we sought to clarify, if an
indissociably argument was pursued on the basis of his religion. It was confirmed at
the conclusion of the hearing that argument was not pursued and this head was solely
argued on the basis of Dr Mackereth’s beliefs as relayed at [ET1/5] (see (6)) and not
his religion [ET1/4].

222.

Having stepped back and considered matters in the round, we make a positive
determination that the reason for the treatment of Dr Mackereth was that the DWP
(and thus APM) wanted to treat its service users in the manner (using the style, titles
and/or pronouns) of their choosing. We find any person holding Dr Mackereth’s beliefs
would have been treated in the same way as a person not holding those beliefs who
refused to refer to a service user using the service user’s preferred pronoun(s), style
and/or title of choosing. In our judgment Dr Mackereth’s treatment was not
indissociable from his beliefs, because other persons who did not hold those beliefs
would have been treated in the same way.

223.

We have no hesitation in concluding that the consequences of that policy were that the
DWP not only complied with the Public Sector Equality Duty, reduced the risk of
harassment and other forms of discrimination complaints being made against it (and
with that the potential for harm to service users) and the DWP avoiding falling into
disrepute. Those matters were not the reason for it acting in the way it did but were
consequences of that.

224.

Irrespective whether Mrs Harrison or others were not aware of the DWP’s internal
gender reassignment policy at the time [175.01-175.04] Dr Ahmed was as was shown
by his immediate response to the initial question raised during training which led to the
subsequent events.

225.

Adopting the comparator the European Court [104] stated should have applied to Ms
Ladele’s case “a registrar with no religious objection to same-sex unions” and applying
it here it does not in our judgment assist the appellant because any individual would
have been treated in the same way.
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226.

In our judgment whilst Dr Mackereth’s complaint is like that of Ms Ladele’s namely “…
not that she was treated differently from others; rather it was that she was not treated
differently when she ought to have been ”. Thus, her complaint was as Elias J put it (EAT
[52]) “about a failure to accommodate her difference, rather than a complaint that she is
being discriminated against because of that difference ” and the evidence was that

rather than being influenced by Ms Ladele's beliefs, Islington were influenced by what
she refused to do as a result of those beliefs (CA at [40]). The Supreme Court
summarised the position thus in Ashers :“23. … The reason for treating Mr Lee less favourably than other would-be
customers was not his sexual orientation but the message he wanted to be iced
on the cake. Anyone who wanted that message would have been treated in the
same way. In Islington Borough Council v Ladele [2009] EWCA Civ 1357; [2010]
1 WLR 955, para 29, Lord Neuberger of Abbotsbury MR adopted the words of
Elias J in the EAT: “It cannot constitute direct discrimination to treat all
employees in precisely the same way”. By definition, direct discrimination is
treating people differently.”

Indirect Discrimination
227.

It is accepted that the first of the three PCPs relied upon by Dr Mackereth (see (23))
was applied, the respondents accept that the DWP requires all staff, contractors and
their agents to address its transgender service users in their presenting sex.

228.

As to the second PCP relied upon, we find that whilst this was not a practice but a
response to a set of circumstances that emanated out an individual wishing to opt out
of compliance with the first PCP, the respondents would have undertaken that
response whenever that issue arose and thus it too constitutes a PCP. As a result, the
same justification arguments apply as with the first PCP.

229.

As to the third PCP relied upon, we find that this was not applied, this was in no sense
whatsoever the necessary consequence of events nor was the claimant suspended
nor dismissed. Instead the respondents sought as we say above to accommodate the
claimant’s position and to clarify his position before taking any further steps.

Individual disadvantage
230.

We concluded for the reasons we give above that Dr Mackereth’s beliefs [ET1/5] do
not satisfy the test in Grainger.

231.

We accept Dr Mackereth’s account that his beliefs [ET1/5] are inherent to his wider
faith [ET1/4]. In so far as those beliefs form part of his wider faith, his wider faith also
does not satisfy Grainger.

232.

For the sake of completeness if our conclusions as to Grainger are wrong, we find that
he could not comply with the PCP and thus could not undertake the role of HDA. We
find that a person whose material circumstances were the same save for his beliefs
(and his faith) would have been able to comply. We form that view because that
comparator would have been able to refer to service users using the style and
pronouns of their choosing. It follows Dr Mackereth did suffer an individual
disadvantage.

Group disadvantage
233.

In our judgment any group that hold the beliefs Dr Mackereth relies upon [ET1/5] would
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for the reasons we give above do not satisfy the test in Grainger.
234.

Mr Phillips refers us to Mba v London Borough of Merton [2013] EWCA Civ 1562,
[2014] ICR 357, [2014] IRLR 145. Thus, even though Article 9 rights are not directly
enforceable in the Employment Tribunal, he states that is authority for the proposition
that primary and secondary legislation “must be read and given effect in a way which is
compatible with Convention rights" by virtue of s.3(1) Human Rights Act 1998.
Secondly, he states that group disadvantage can be inferred from the general evidence
of the religious doctrine. He appears there to be alluding to the decision of Maurice
Kay LJ [17] that it was not necessary to establish that all or most Christians, or all or
most non-conformist Christians, are or would be put at a particular disadvantage. In
his view that was opening the door to a quantitative test on far too wide a basis.

235.

Thus, Mr Phillips expressly did not argue that group disadvantage was not required
and thus that forms no part of this claim. For the avoidance of doubt had he done so
we would have agreed with Vos LJ [41] namely “there is no reason why [section
19(2)(b)] cannot be equally well read to exclude such a consideration on the ground that
Article 9 does not require any test of group disadvantage, and concentrates only on the
religious freedom of the individual concerned.”

236.

As to the second point he draws upon we agree with Maurice Kay that it is not for us
to consider if that is a core element of the Christian faith. Dr Mackereth accepted that
not all individuals who describe themselves as Christians have the same beliefs as he.
His email of 15 June acknowledges as much (see (221)). We find the material he relied
upon Transformed [p.16] makes it clear Christian views differ, some preferring to use
preferred names but not pronouns, whereas for others courtesy leads them to use the
name and preferred pronoun. It goes on to state that Christians “… must stand up and
defend those being bullied or abused for being different. It does not matter whether we
agree with someone’s way of life; we must defend every human’s intrinsic worth.” [p.15].
The CMF report makes clear that the Christian response is to “… strongly endorse the
human rights of transgender people, affirming their dignity and guarding them from
discrimination.” [fifth unnumbered page]

237.

What flows from that is that insofar as those individuals did not hold those beliefs
[ET1/5], they would have been able to comply with the PCP and thus not put to a
disadvantage. Those that did hold those beliefs, in our view did not satisfy the test in
Grainger.

Legitimate aims
238.

Despite the concession by the DWP that the first PCP was applied neither Mrs Harrison
nor Mr Medlycott was actually aware of the DWP’s gender reassignment policy.
Notwithstanding that, we find that that the first (and as a consequence the second)
PCP was applied. We say that because the issue from which this claim arose was as
a result of the discussion during training and Dr Ahmed, who was aware of the DWP’s
position and alerted both Mrs Harrison and Mr Medlycott to the issue. As we state
above the third PCP was not applied.

239.

For the reasons we give above at (141 to 142) a service user’s wish to be identified
other than by their birth sex would only become apparent during an assessment and
we address the likely consequences if that had arisen at an assessment carried out by
Dr Mackereth (143 to 147).

240.

The DWP’s policy of addressing its transgender service users in their presented sex,
in our view was to ensure that the consequences we refer to at (239) did not ensue
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and so that its transgender service users were treated with respect, in accordance with
their rights under the EqA and in accordance with the DWP’s duties as a public
authority to promotion equal opportunities and not to discriminate. For those reasons
we conclude that those legitimate aims underlay and were the basis for the application
of the PCPs.
Proportionality
241.

Accordingly, having concluded the DWP (and AMP) has shown it had a legitimate aim,
we have gone on to consider whether the PCPs were relevant and necessary, and
proportionate.

242.

We found (109) that the DWP considered alternatives in the week following this issue
first arising and concluded for the reasons we gave above that no alternatives were
available that would have prevented offence or the potential for offence to be caused
to a transgender service user.

243.

As to the two alternatives the DWP considered (see [AM/4]) (1) desk work; and (2) Dr
Mackereth only assessing non-transgender service users; Dr Mackereth commendably
accepted the former was not an option as he did not have the necessary experience
to undertake that role and for the following reasons neither was Dr Mackereth
assessing only non-transgender service users.

244.

Of the two alternatives advanced for the first time in the skeleton lodged on behalf of
Dr Mackereth, only [50a] - referring the service user onto a colleague is now pursued.
The suggestion at [50b] - not using pronouns at all - is not. Dr Mackereth states he
would have been happy to undertake [50a] but also complains the respondents did not
sit down and discuss the possibilities with him [DM/77]. We return to the latter below
(258).

245.

Dr Mackereth told us orally that transgender service users were more likely to suffer
from mental health issues (see 52). Given the DWP’s procedures did not require
service users with mental health issues to give details of their conditions in advance
(see 46) we find it was unlikely that the DWP would have been aware that a service
user was a transgender person in advance of an assessment. Thus, for Dr Mackereth
to assess only non-transgender service users would have necessitated a preappointment triage to ascertain if a service user was a transgender person.

246.

We find it follows that any such triage appointment would have necessarily
necessitated questions to be asked to ascertain the answer to that question. Based on
the evidence before us and for the reasons we give above (see 48) we find that
transgender service users had a heightened sensitivity to very questions necessitated
by a triage appointment, and however carefully those questions were addressed those
questions would have either caused offence or the potential for offence to the service
user.

247.

The potential for offence being caused is highlighted by the complaint from 2017, a
redacted version of which was before us.

248.

Dr Mackereth repeated on several occasions before us that whilst there was no
deliberate desire on his part to offend, he commendably accepted that service users
might be offended by his refusal to use pronouns, styles etc. of their choosing and it
was offensive.

249.

Similarly, in our judgment, once an assessment appointment had commenced a
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referral by Dr Mackereth to another HDA, in our judgment would on balance have
caused questions to be asked by the service user why that was so however carefully
that was addressed and for the reasons we give above again caused either offence or
the potential for offence.
250.

In addition, triaging or a referral to another HDA would in our judgment have caused a
delay, which was one of the matters the DWP sought to avoid by its practice of seeing
service users on a first come, first served basis. We find that was to avoid the additional
stress, in what was a stressful and lengthy process, caused by having a long wait for
an appointment and any such stress would have on balance been a greater issue for
service users with mental health issues.

251.

We find that the possibility of needing to refer a transgender service user to another
HDA is therefore likely to have caused additional anxiety, particularly where if they
were seen at the end of a session, that meant they would have to wait until after lunch
and of more significance, if that was at the end of the day, the service user would have
had to return on another day.

252.

As to other factors that impact on our assessment and notwithstanding the length of
argument before us concerning the GMC guidance, as we say above it is not for us to
determine compliance with that guidance.

253.

Other factors that we need to consider include the likelihood Dr Mackereth would have
had to assess a transgender service user in a given year. Based on the evidence we
heard this was small and would have occurred only a handful of times per year (see
49).

254.

It was also the case that not all service users that wished to be referred to by the style
and pronouns of their choosing fell with the EqA definition of transgender and fewer
individuals still would have been in receipt of full gender recognition certificates.

255.

That aside we find that in order for the DWP to have identified which protected category
individuals who were being assessed fell within (if any), and thus whether the EqA
applied, would have necessitated questions, that, however sensitively they were
couched and delicately asked, would have constituted potential harassment or
discrimination within the EqA (if it applied), breach by the DWP of its other legal duties,
for reputational damage to be caused to it, but also the risk of harm to the service user.

256.

Based on the evidence before us, in many instances that would have entailed a repeat
of the prejudice that potentially led to the service user having to undergo an
assessment in the first place, by one of the bodies, the DWP, charged with supporting
that service user, thereby increasing the risk of and aggravating any harm and
reputational damage so caused.

257.

Yet further support for that proposition arises as a consequence of Dr Mackereth’s
position was that he could not in conscience refer to individuals who had obtained full
gender recognition certificates by their non-birth gender. If that had occurred, in our
judgment, that would have constituted a potential breach of the GRA and insofar as
either respondent sought to facilitate him not complying with the GRA was also a
potential breach by them.

258.

We find that DWP had considered those alternatives and concluded [50a] and the other
alternatives were not workable. We found they conveyed their conclusions to Dr
Mackereth via Mr Owen on 13 June 2018 and ask him to think again. It would have
been open for him to raise additional alternatives. He did not and has not before us.
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That suggests to us and we find that proportionate alternatives were not available.
259.

When we go on to balance those matters the discriminatory effect and harm service
users could suffer, the context in which that arose, the lack of means of preventing that
by the absence of alternative of triaging (even if the law permitted DWP to assist Dr
Mackereth’s refusal to comply with the GRA in the sub-set of cases where that
obligation potentially could arise) outweighs the effect on Dr Mackereth and his beliefs
and the balancing exercise falls to be determined in favour of the respondents.

260.

For the reasons we give above we find the DWP’s practice was both relevant and
necessary to achieving that aim. As we say above the first respondent considered if
lesser alternatives were available and concluded for the reasons we give above, that
they were not.

FOOTNOTE
261.

It is important given the public interest in this case that we make clear this case did not
concern whether Dr Mackereth is a Christian and if that qualifies for protection under
the Equality Act. That was never in dispute.

262.

Nor do we have any doubt that he also genuinely (and fervently) held the beliefs we
set out in full at (6) or his entitlement to hold those beliefs.

263.

What this case concerned is whether he was entitled to manifest those beliefs in the
circumstances that applied here. He accepted that his beliefs meant that insofar as a
service user was a transgender individual within the meaning of the EqA, that whilst
he did wish them to, his actions would cause offence and potentially breach the EqA.
We find that if the service user also held a full gender recognition certificate Dr
Mackereth’s position was that he would also potentially breach the GRA for the reasons
we give above.

264.

As a panel we unanimously echo the words of Lady Hale in Ashers:“35. In reaching the conclusion that there was no discrimination … in this case,
I do not seek to minimise or disparage the very real problem of discrimination
against [protected groups]. … Everyone, as article 1 of the Universal Declaration
of Human Rights put it 70 years ago is “born free and equal in dignity and rights”.
Experience has shown that the providers of employment, education,
accommodation, goods, facilities and services do not always treat people with
equal dignity and respect, especially if they have certain personal characteristics
which are now protected by the law. It is deeply humiliating, and an affront to
human dignity, to deny someone a service because of that person’s race, gender,
disability, sexual orientation or any of the other protected personal
characteristics. ....”.
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The Honourable Mr Justice Julian Knowles:
Introduction
1.

In his unpublished introduction to Animal Farm (1945) George Orwell wrote:
“If liberty means anything at all, it means the right to tell
people what they do not want to hear.”

2.

In R v Central Independent Television plc [1994] Fam 192, 202-203, Hoffmann LJ said
that:
“… a freedom which is restricted to what judges think
to be responsible or in the public interest is no freedom.
Freedom means the right to publish things which
government and judges, however well motivated, think
should not be published. It means the right to say things
which ‘right-thinking people’ regard as dangerous or
irresponsible. This freedom is subject only to clearly
defined exceptions laid down by common law or
statute.”

3.

Also much quoted are the words of Sedley LJ in Redmond-Bate v Director of Public
Prosecutions (1999) 7 BHRC 375, [20]:
“Free speech includes not only the inoffensive but the
irritating, the contentious, the eccentric, the heretical, the
unwelcome and the provocative … Freedom only to speak
inoffensively is not worth having ... “

4.

In R v Shayler [2003] 1 AC 247, [21], Lord Bingham emphasised the connection between
freedom of expression and democracy. He observed that ‘the fundamental right of free
expression has been recognised at common law for very many years’ and explained:
“The reasons why the right to free expression is
regarded as fundamental are familiar, but merit brief
restatement in the present context. Modern democratic
government means government of the people by the
people for the people. But there can be no government
by the people if they are ignorant of the issues to be
resolved, the arguments for and against different
solutions and the facts underlying those arguments. The
business of government is not an activity about which
only those professionally engaged are entitled to receive
information and express opinions. It is, or should be, a
participatory process. But there can be no assurance that
government is carried out for the people unless the facts
are made known, the issues publicly ventilated …”.
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5.

Article 10 of the European Convention on Human Rights (the Convention) also protects
freedom of expression. It provides:
“1. Everyone has the right to freedom of expression. This right
shall include freedom to hold opinions and to receive and
impart information and ideas without interference by public
authority and regardless of frontiers. This Article shall not
prevent States from requiring the licensing of broadcasting,
television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it
duties and responsibilities, may be subject to such formalities,
conditions, restrictions or penalties as are prescribed by law
and are necessary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or
morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality
of the judiciary.”

6.

In Handyside v United Kingdom (1979-80) 1 EHRR 737 the European Court of Human
Rights (the Court) considered an Article 10 challenge by Mr Handyside following his
conviction for obscenity. The Court said at [49]:
“Freedom of expression constitutes one of the essential
foundations of such a society, one of the basic conditions for
its progress and for the development of every man. Subject to
paragraph 2 of Article 10, it is applicable not only to
‘information’ or ‘ideas’ that are favourably received or
regarded as inoffensive or as a matter of indifference, but also
to those that offend, shock or disturb the State or any sector
of the population. Such are the demands of that pluralism,
tolerance and broadmindedness without which there is no
‘democratic society’. This means, amongst other things, that
every ‘formality’, ‘condition’, ‘restriction’ or ‘penalty’
imposed in this sphere must be proportionate to the legitimate
aim pursued.”

7.

I turn to the case before me. It concerns freedom of speech. It involves the lawfulness
of the First Defendant’s operational guidance on non-criminal hate speech and,
specifically, how Humberside Police dealt with a complaint by a woman called Mrs B
about things the Claimant had written on Twitter about transgender issues that offended
her.

8.

I suspect that American constitutional scholars would find this case surprising. There,
the speech at issue would not have raised a flicker with the authorities. In his State of the
Union address in 1941 President Roosevelt proposed four fundamental freedoms that
people ‘everywhere in the world’ ought to enjoy, the first of which was freedom of
speech. In the United States that freedom is protected by the First Amendment. It is a
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bedrock constitutional principle that speech may not be legally restricted on the grounds
that it expresses ideas that offend. The strength of that protection is illustrated by
Virginia v Black 538 US 343 (2003), where the US Supreme Court held that a law which
criminalized public cross-burning was unconstitutional as a violation of free speech –
despite the offensive nature of that symbol which, the Court said, was ‘inextricably
intertwined with the history of the Ku Klux Klan’. Another example is Snyder v Phelps
562 US 443 (2011), where the Court upheld the right of members of an evangelical
church to picket soldiers’ funerals carrying signs celebrating their deaths and other
messages which most people thought were grossly offensive.
9.

The freedom of speech afforded by the common law and Article 10 does not go so far as
the First Amendment. But it is worth keeping that constitutional provision in mind
because it underscores the vital importance of freedom of speech to a thriving democracy
– a principle which James Madison recognised as long ago as 1789 when he drafted the
First Amendment, and which Lord Bingham reaffirmed in Shayler, supra.

10.

Moving to the twenty-first century, I probably do not need to explain that Twitter is a
popular microblogging and social networking service. In Chambers v Director of Public
Prosecutions [2013] 1 WLR 1833, [7] – [10], Lord Judge CJ gave the following helpful
description of how Twitter works:
“7. … Twitter was not invented until 2006 … but, as is the
way with modern means of communication, its daily use by
millions of people throughout the world has rocketed.
8. Each registered user adopts a unique user name or
‘Twitter handle’ …
9. In very brief terms Twitter enables its users to post
messages (of no more than 140 characters) on the Twitter
internet and other sites. Such messages are called tweets.
Tweets include expressions of opinion, assertions of fact,
gossip, jokes (bad ones as well as good ones), descriptions of
what the user is or has been doing, or where he has been, or
intends to go. Effectively it may communicate any
information at all that the user wishes to send, and for some
users, at any rate, it represents no more and no less than
conversation without speech.
10. Those who use Twitter can be ‘followed’ by other users
and Twitter users often enter into conversations or dialogues
with other Twitter users. Depending on how a user posts his
tweets, they can become available for others to read. A public
time line of a user shows the most recent tweets. Unless they
are addressed as a direct message to another Twitter user or
users, in which case the message will only be seen by the user
posting the tweet, and the specific user or users to whom it is
addressed, the followers of a Twitter user are able to access
his or her messages. Accordingly most tweets remain visible
to the user and his/her followers for a short while, until they
are replaced by more recently posted tweets. As every Twitter
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user appreciates or should appreciate, it is possible for nonfollowers to access these public time lines and they, too, can
then read the messages. It is also possible for non-users to use
the Twitter search facility to find tweets of possible interest to
them.”
11.

In that case the Divisional Court held that tweets are messages sent over a public
electronic telecommunications network for the purposes of the Communications Act
2003. Section 127(1)(a) of that Act makes it an offence to send via such a network ‘a
message or other matter that is grossly offensive or of an indecent, obscene or menacing
character’. At [28] the Lord Chief Justice said:
“The 2003 Act did not create some newly minted interference
with the first of President Roosevelt’s essential freedoms –
freedom of speech and expression. Satirical, or iconoclastic,
or rude comment, the expression of unpopular or
unfashionable opinion about serious or trivial matters, banter
or humour, even if distasteful to some or painful to those
subjected to it should and no doubt will continue at their
customary level, quite undiminished by this legislation. Given
the submissions by Mr Cooper, we should perhaps add that
for those who have the inclination to use Twitter for the
purpose, Shakespeare can be quoted unbowdlerised, and with
Edgar, at the end of King Lear, they are free to speak not what
they ought to say, but what they feel.”

12.

I understand that the Shakespeare quote which the Lord Chief Justice had in mind was,
‘The first thing we do, let’s kill all the lawyers’ (Henry VI, Part 2, Act IV, scene 2). The
King Lear quote is from Act V, scene 3, where Edgar, son of Gloucester, says that we
should, ‘Speak what we feel, not what we ought to say’.

13.

As I have said, the Claimant’s tweets related to transgender issues. This is a topic of
current controversy. The Government’s 2018 consultation on reforms to the Gender
Recognition Act 2004 (the GRA 2004) (Reform of the Gender Recognition Act –
Government Consultation, July 2018) proposed replacing the current requirements for
obtaining a Gender Recognition Certificate with an approach that places a greater
emphasis on the self-identification by a person of their gender. The Minister said this
in her introduction to the consultation document:
“Trans people continue to face significant barriers to full
participation in public life. Reported hate crime is rising.
Reported self-harm and suicide rates, particularly amongst
young trans people, are extremely concerning. Trans people
continue to face discrimination and stigma, in employment and
in the provision of public services.
One public service that we know trans people are concerned
about is the legal process for changing gender as set out in the
Gender Recognition Act 2004. This Act allows an individual
to get their gender legally recognised, giving them access to
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the legal rights of the gender they identify with and a new birth
certificate issued in that gender. Many of the trans respondents
to our LGBT survey said they found the current system
intrusive, costly, humiliating and administratively
burdensome. Whilst many trans people want legal recognition,
too few are able to get it. In too many cases the current system
prevents them from acquiring legal recognition of who they
are, denying them the dignity and respect that comes with it. It
often leaves trans people in the difficult situation of living in
one gender, and holding Government issued forms of
identification, credit cards, driving licence and all other
documents in that gender, but a birth certificate and legal status
in another.
This consultation seeks views on how the Government might
make it easier for trans people to achieve legal recognition. The
way this has been achieved in some other countries around the
world is to remove the requirement for a medical diagnosis and
to streamline other parts of the process. This is one option that
the Government wishes to ask for views on but no firm
decisions on our eventual approach have been taken. The legal
recognition process is separate from the pathway that trans
people follow to obtain medical treatment that they may wish
to have, such as hormones or surgery. The questions about any
removal of a requirement for a medical diagnosis in the context
of this consultation is only with regard to the legal recognition
process.
We also want to be clear that this is an explorative consultation
and we do not have all the answers. That is why, as we consult,
we are mindful of the need to engage with all perspectives. We
particularly want to hear from women’s groups who we know
have expressed some concerns about the implications of our
proposals.”
14.

On one side of the debate there are those who are concerned that such an approach will
carry risks for women because, for instance, it might make it easier for trans women (ie,
those born biologically male but who identify as female) to use single-sex spaces such as
women’s prisons, women’s changing rooms and women’s refuges. On the other side,
there are those who consider it of paramount importance for trans individuals to be able
more easily to obtain formal legal recognition of the gender with which they identify.

15.

Broadly speaking, the Claimant holds the first of these viewpoints. He posted a number
of tweets which Mrs B reported to the police as ‘transphobic’. Under the policy issued
by the First Defendant, the Hate Crime Operational Guidance (HCOG), the messages
were recorded by Humberside Police as a ‘non-crime hate incident’. An officer went to
the Claimant’s place of work to speak to him about them. The Claimant was not present.
He and the officer subsequently spoke on the phone. The details of what was said are
disputed, and I will return to them later, however the Claimant subsequently complained
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about his treatment by the police. He claims that the police’s actions interfered with his
right under Article 10(1) to express himself on transgender issues.
16.

This application for judicial review challenges: (a) the legality of HCOG; and (b) how
the police dealt with the Claimant under that policy. The Claimant’s case is that HCOG
is unlawful on its face as being in violation of the common law and/or Article 10 of the
Convention. Further or alternatively, he argues his treatment by the police violated his
Article 10(1) rights. In other words, he says that even if the policy is lawful, his treatment
by the police was unlawful.

17.

I should make two things clear at the outset. Firstly, I am not concerned with the merits
of the transgender debate. The issues are obviously complex. As I observed during the
hearing, the legal status and rights of transgender people are a matter for Parliament and
not the courts. Second, the nature of the debate is such that even the use of words such
as ‘men’ and ‘women’ is difficult. Where those words, or related words, are used in this
judgment, I am referring to individuals whose biological sex is as determined by their
chromosomes, irrespective of the gender with which they identify. This use of language
is not intended in any way to diminish the views and experience of those who identify as
female notwithstanding that their biological sex is male (and vice versa), or to call their
rights into question.

The factual background
The Claimant
18.

The Claimant is a shareholder in a plant and machinery company in Lincolnshire. He
happens to be a former police officer. He holds a number of degrees and formerly taught
in higher education. He is intelligent and highly educated.

19.

In his first witness statement the Claimant says that over the years he has worked
alongside many members of the lesbian, gay, bisexual and transgender (LGBT)
community, and that prior to this case he had never been the subject of any complaints
about transphobia. In [12], [17] and [18] he writes:
“12. On Twitter, my account name (or handle) is
@HarrytheOwl. For the past two years, I have tweeted
extensively about proposed reforms to the Gender Recognition
Act 2004 (GRA); the ontology of sex and gender; the
potentially dangerous consequences of self-identification to
existing sex based rights; the distortion of commonly
understood biological concepts, such as male and female, via
the introduction of enforced language, including pronouns; the
apparent politicisation of the police in their open campaigning
to support the proposed change of law to a policy of selfidentification; the weaponization of the police by pressure
groups in favour of the proposed changes to the law to the
detriment of contrary voices.
…
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17. I believe that trans women are men who have chosen to
identify as women. I believe such persons have the right to
present and perform in any way they choose, provided that
such choices do not infringe upon the rights of women. I do
not believe that presentation and performance equate to
literally changing sex; I believe that conflating sex (a
biological classification) with self-identified gender (a social
construct) poses a risk to women’s sex-based rights; I believe
such concerns warrant vigorous discussion which is why I
actively engage in the debate. The position I take is accurately
described as gender critical.
18. In this context (political reform) I want to raise awareness
by stating that which used to be instinctively obvious – a
biological man is a man and a biological woman is a woman.
To claim otherwise is extraordinary. Extraordinary claims
require both extraordinary evidence and extraordinary scrutiny
prior to becoming law.”
20.

The Claimant goes on to say that he does not have, and has never had, ‘any hatred towards
members of the LGBT community in general, nor the transgender community in
particular’. Nor, he says, does he have any interest in challenging the protection currently
afforded to transgender individuals under either the GRA 2004 or the Equality Act 2010.
He asserts that when tweeting, he typically uses ‘sarcasm, satire and simple questioning’
to challenge the beliefs that underpin the proposed reforms to the GRA 2004.

21.

According to her witness statement, the Claimant’s wife has similar views and concerns.

22.

I grant permission to all parties to rely on the additional evidence that has been filed.

The Tweets
23.

I turn to the Claimant’s tweets which give rise to this case. There were 31 tweets in total.
They were posted between November 2018 and January 2019. I will not recite them all,
but will set out a selection which I think fairly expresses their overall tone and impact.
Some of them contained profanity and/or abuse. Mr Wise QC for the Claimant preferred
to describe them as ‘provocative’. The meaning of some of them is not immediately
clear, and so the Claimant has helpfully provided an explanatory note. Apart from Mrs
B and another unnamed person, there is no direct evidence that anyone ever read them.
I assume some of his Twitter followers would have done, but there is no evidence what
they thought of them.

24.

I begin on 16 November 2018 when the Claimant tweeted:
“Just had son on from Oxford. The anti-Jenni Murray crowd
were out baying, screaming and spitting at students who went
to see Steve Bannon, and barricaded their way, not just to the
meeting, but when they attempted to retreat to their rooms.
Twats.”
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25.

In his note the Claimant explains what this tweet meant:
“This is an account, as relayed by my son, of what he
witnessed at Oxford University. Dame Jenni Murray is Radio
Four presenter of Woman’s Hour. She wrote an article in
March 2017 in the Sunday Times which headlined “Be trans
be proud – but don’t call yourself a ‘real woman’”. She was
due to speak at Oxford University in November 2018 at an
event called Powerful British women in History and Society,
but cancelled after the Students’ Union LGBTQ campaign
objected to her Sunday Times comments which they said
contributed
to
the
‘harassment,
marginalisation,
discrimination and violence’ faced by trans-people. The
LGBTQ campaign had called on the History Society to either
publicly condemn her views or cancel the event.”

26.

On 17 November 2018 he wrote in response to a tweet from someone called Dr Adrian
Harrop which said, ‘No idea what you’re talking about’:
“Gloating bastard Harrop doing what he does best”

27.

The Claimant explains this as follows:
“This tweet identifies Trans Rights Activist, Dr Adrian
Harrop, who appears to be taking delight at the permanent ban
from Twitter by the Canadian feminist, Meghan Murphy.
Harrop hints at being partially responsible for the ban.
Meghan Murphy founded the feminist blog and podcast
‘Feminist Comment’ in 2012, which won the best feminist
blog awards in the Canadian blog awards of the same year.
Her work has appeared in numerous publications including
the New Statesman, Al Jazeera and the National Post in
Canada. She is gender critical.
Harrop is currently the subject of a full GMC enquiry in
relation to both online and off-line behaviour towards at least
two women and towards me and my family.”

28.

On 20 November 2018 the Claimant tweeted:
“Is Trans Day of Remembrance a thing, then ? Like, an actual
one ?”

29.

The Claimant explains that this was a comment on a tweet by the TUC about something
called the Transgender Day of Remembrance which involves remembering those
murdered because of transphobia. He says that this was a genuine question because he
had not heard of the event.
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30.

On 25 November 2018 the journalist Andrew Gilligan tweeted that Brighton had a group
for ‘trans or gender-questioning 5 to 11-year-olds’. The same day the Claimant
commented on this as follows:
“’Give me the child and I’ll give you the man.’ The reason
there’s no critical assessment is this: They’re building an
army.”

31.

The Claimant explains that Andrew Gilligan had exposed ‘the rapid rise of primary
school children identifying as ‘trans’’ and was speculating as to the possible causes of
this.
The Claimant says that the lack of critical assessment had been recently
documented by endocrinologists, psychologists, and ‘senior whistle blowers’ at the
Tavistock Centre. He says that the quote was from St Ignatius Loyola (founder of the
Jesuits) and he was speculating as to the possible reasons for a lack of critical assessment.
He says, ‘this is satire, but satire with a purpose’, because he had been alarmed by the
transitioning of children for a long time.

32.

On 26 November 2018 the Claimant posted a picture of a male athlete called Bruce Jenner
who won the men’s decathlon at the 1976 Olympics and wrote:
“Dear @Twitter Given your rules on dead naming, could you
please clarify who won gold at the 1976 Olympic men’s
decathlon, please ?”

33.

The Claimant explains that ‘dead naming’ means using someone’s name and identity
prior to their gender transition. Twitter regards doing it as being a breach of its terms
and conditions. The Claimant says that Bruce Jenner is now Caitlyn Jenner and that she
‘not only claims to be a woman but to have always been a woman’. The Claimant says
his question confronts the reconciliation of these apparently contradictory facts: ‘If
Jenner was always a woman, why was she competing in a men’s event ?’

34.

On 30 November 2018 he wrote:
“Ah yes; the troubled 40s when my rainbow wearing non
binary 1920’s gran was made to choose between having a lady
vagina or a lady penis. It really was Sophie’s Choice.”

35.

The Claimant explains this was a comment on someone else’s tweet which claimed that
trans identified persons have suffered more than any generation in history, ‘a claim which
I find unfounded and a biased reporting of history.’

36.

On 11 December 2018 the Claimant tweeted:
“If we asked Holly and Jessica who murdered them, I imagine
they wouldn’t say ‘A woman called Nicola’.
#IanHuntleyIsAMan”

37.

The Claimant explains that this was a comment on a report that Ian Huntley, the Soham
murderer, was identifying as a woman called Nicola and that activists were supporting
his right to do so. He says that ‘this is not hate speech towards a community’. He said
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he was expressing concern by sarcasm that the horrific murder of Holly and Jessica was
somehow being overshadowed by support for the murderer’s transgenderism.
38.

On 16 December 2018 the Claimant commented on the following tweet:
“It’s awful reading threads from parents who don’t accept their
kids are trans & are actively suppressing them. I just read one
and I feel sick.
What they’re doing is inhumane, unscientific, and extremely
dangerous. As the parent of a happy trans teen, it breaks my
heart.”

39.

To that, the Claimant replied:
“Had to read this crap pile twice to be sure it wasn’t a parody
account.”

40.

On 22nd December 2018 above a tweet about transgender participants in female sports,
the Claimant commented ‘proving once more that Sheffield women know the difference
between lads n’ lasses’.

41.

The Claimant says that he cannot now recall the context of this tweet as the original tweet
has been deleted.

42.

The Claimant posted the following on 1 January 2019:
“I was assigned Mammal at Birth, but my orientation is Fish.
Don’t mis species me. fuckers.”

43.

The Claimant describes this as ‘existential humour’, and says the point he was making
was that if a biological male can become a biological female, ‘then what boundary exists
to separate fish from mammals ?’

44.

On 3 January 2019 the Claimant posted:
“You know the worst thing about cancer ? It’s transphobic.”

45.

He explains this was a sarcastic tweet in response to a news report on medical evidence
that a certain type of brain tumour is different in men than women. He says his comment
was intended to demonstrate ‘the obvious primacy of biology over gender.’

46.

Also on 3 January, the Claimant posted a comment (above a picture of a transgender
woman): ‘Grow a beard, Hon … s’all the rage with the transwomen, appaz.’

47.

The Claimant explains that the tweet he was responding to has been deleted, but he thinks
this tweet was in response to a tweet from a trans activist who was arguing the NHS
should provide more surgery for trans people.
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48.

On 6 January 2019 the Claimant tweeted to ask ‘how do we categorise crime committed
by ‘women with penises’. Do they go in the M or the F column?’

49.

He explains, ‘This is a simple question exposing the absurdity of the assertion that women
have penises’

50.

On 11 January 2019 he wrote:
“Transwomen are women. Anyone know where this new
biological classification was first proposed and adopted ?”

51.

He explains this was an enquiry as to the historical origins of the statement ‘Transwomen
are women’.

52.

Later that day he posted this:
“Seriously, do we know when this bollocks first appeared ?”

53.

He explains that this tweet:
“… makes an enquiry regarding the historical origin of the
phrase ‘transwomen are women’. Inclusion of the word
‘bollocks’ indicates my opinion of that statement. My opinion
is not based on unconsidered prejudice; indeed I have offered
a cash reward to anyone who can justify the statement without
reference to tautology, gendered essence, reliance of sexist
stereotypes, or by citing generally accepted science. My
understanding is that gender is a social construct, that sex is a
biological classification, that conflation between sex and
gender is dangerously wrong.”

54.

On 13 January 2019 the Claimant tweeted:
“Any idea why men aren’t being more vocally GC ? I know
there’s a few of us, but I’d expect way more.
And, could I ask @Glinner why you think there are not more
GC voices on the box ? You’d think it would be ripe for
satire.”

55.

The Claimant explains:
“In this tweet I ask a question. Why are men not being more
gender critical ? I direct a question to the writer Graham
Linehan (@Glinner) who writes TV situation comedy. I
suggest that the subject is ripe for satire.”

56.

As I shall explain in a moment, the post which most concerned the police was this verse,
which Mr Miller said was written by a feminist song-writer. He re-tweeted it on 22
November 2018:
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“Your breasts are made of silicone/ your vagina goes nowhere/
And we can tell the difference/ Even when you are not there/
Your hormones are synthetic/And let’s just cross this
bridge/What you have, you stupid man/Is male privilege”
57.

The Claimant says that he found this amusing and re-tweeted it and that ‘it reveals the
sentiment that many feminists feel – that male privilege is now encroaching on
womanhood.’

Mrs B’s complaint to the police
58.

In early January 2019 the Claimant’s tweets came to the attention of Mrs B. She has
made a witness statement.
Without objection from the parties I made an order
anonymising her identity under CPR r 39.2. She lives somewhere in the north-west of
England, some distance from the Claimant. They do not know each other. She describes
herself as a ‘post-operative transgender lady’.

59.

In her statement Mrs B says that she did not see the Claimant’s tweets herself but had
them drawn to her attention by a friend. From this I conclude that Mrs B made a
voluntary choice to read the tweets. They were not directed at her. Indeed, the conclusion
which I draw from the evidence is that they were not directed at anyone in particular but
were simply posted on Twitter to be read by the Claimant’s Twitter followers or anyone
else who might come across them, if they could be bothered to read them. They were
certainly not specifically targeted at the transgender community. There is no evidence
what Mrs B’s friend thought of them. Mrs B does not say that anyone else read them.
There is certainly no evidence that before Mrs B became involved anyone found the
tweets offensive or indecent or in any way remarkable. They were merely moments lost
in the Twittersphere (as I believe it is known).

60.

However, Mrs B was offended by them. She writes in her statement that:
“I was so alarmed and appalled by his brazen transphobic
comments that I felt it necessary to pass it (sic) on to
Humberside Police as he is the chairman of a company based
in that force’s area.”

61.

She goes on to describe the Claimant as a ‘bigot’ who ‘eighty years ago … would have
been making the same comments about Jewish people’. It is not clear what comments
she is specifically referring to, but I understand she regards the Claimant as someone who
eighty years ago would, by his writings, have contributed to the socio-political conditions
in Germany which paved the way for the Holocaust and the murder of millions of Jews.
She also says that over different decades he would have made offensive comments about
gay people and black and Asian people.

62.

She continues:
“I doubt very much that Mr Miller has met any transgender
people. Never even come across them.
Never even
interviewed them for a position with his firm. Never employed
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them. Never even sat down for a cup of tea with them. So,
what makes him an expert suddenly in transgender issues ? In
his interview with The Spectator, he claims he is ‘concerned’
with the introduction of self-ID. Self-ID has nothing to do with
him. Doesn’t affect him at all. I doubt he has even read the
proposals behind it. In his interview with the The Telegraph,
there is a desire to protect the female members of his family.
Laudable, of course. But protect them from WHAT ? Does he,
in his feverish imagination, honestly believe that transgender
people are a threat ? Seriously ? He claims to be a ‘feminist’.
I’d like to ask him how many females he actually employs at
his firm, outside of his secretary. He is NO feminist.”
63.

It therefore appears that Mrs B was just as exercised about what the Claimant had said
in these interviews as she was about his tweets. The Claimant gave the interviews
after his case received publicity in the media.

64.

She goes on (emphasis in original):
“He and his followers on Twitter honestly believe he has not
done anything wrong. They say a crime has not been
committed. (Clue: ‘Hate CRIME’. Now maybe that might
need to be reworded but it is clear he has still committed an
offence).
…
All the transgender community want is to be LEFT IN
PEACE. Transgender people ARE who they say they are.
Trans women ARE women and Trans men ARE men. It NOT
for the likes of Mr Miller to decide who is what, nor is it any
of his God damn business.
All they wish is to be treated with full and unswerving respect
from their peers – respect should be automatic and, contrary
to popular opinion, not earned. To be treated equally and
fairly before the law. That is it. No more, no less. They are
not monsters. They are not predators. They are not weirdos.
They are not freaks. They are, in nearly every single case,
decent, law-abiding people who cause harm to no-one. The
amount of vitriol, abuse or worse they have to take on a daily
basis from people like Harry Miller is an absolute disgrace
and an affront to any society that calls itself civilised.”

65.

I should make clear that in none of the tweets did the Claimant use any of the words
‘monsters’, ‘predators’, ‘weirdos’ or ‘freaks’.

66.

Mrs B concludes her statement as follows:
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“I’ll finish by addressing Mr Miller directly: Mr Miller,
whether you or your followers like it or not, you have been
served notice that your disgusting, bigoted, bullying, utterly
reprehensible behaviour is NOT going to be tolerated any
longer. That is NOT a threat either.”
67.

In a separate email to the police Mrs B wrote:
“I do not think it is an exaggeration to state that, should this
man and his organisation win this case, transgender people
can kiss the few rights they have goodbye. It will be truly
‘open season’ on the transgender community, a community
that has suffered more than enough from constant vile and
unjustified attacks on them in real life, in the media and
online. Do you know what it is like to be transgender in this
country in 2019 ? To be denied your rights to be the person
you want to be ? To be subject to disgusting and unwarranted
attacks just for having the temerity to exist ? To be subject to
the most awful discrimination ?”

68.

The Claimant wrote a witness statement in response to Mrs B’s evidence:
“6. I completely reject any suggestion that I am racist,
homophobic or transphobic. The suggestion that I am serves
to show how ignorant the writer is, and that the writer simply
does not know me or anything about me.
…
8. The assertion that I would have been making ‘the same
comments’ (clearly meaning bigoted comments) about Jewish
people 80 years ago, about black and Asian people 40 years
ago and gay people 30 years ago is simply gratuitously
offensive.”

Events following Mrs B’s complaint
69.

Mrs B made her complaint via an online system called ‘True Vision’. It was passed to
Humberside Police’s Crime Reporting Team (CRT). They decided to record it as a hate
incident pursuant to HCOG. The evidence from Steven Williams, Humberside Police’s
Crime/Incident Registrar is that a staff member reviewed Mrs B’s complaint and created
a non-crime investigation on the relevant computer system. He says [11]:
“In this case and generally, the CRT staff member’s
assessment is based upon the initial account from the person
reporting. There may be instances, where it is not
considered appropriate to record a ‘hate indicent’ on the
facts of a particular case. Staff will use a common sense
and a proportionate approach to recording in all
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circumstances. It is not the case that report of a hate
incident will be recorded as such.”
70.

It would therefore appear that the matter was recorded as a non-crime hate incident
simply on the say so of Mrs B and without any critical scrutiny of the tweets or any
assessment of whether what she was saying was accurate. As I shall show in a moment,
what she told the police was not accurate.

71.

After Mrs B contacted the police, they created a document called a ‘Crime Report Print’.
Given the common ground that at no stage did anyone (apart from Mrs B) think that the
Claimant had committed a crime, the title is striking. It is also striking that throughout
Mrs B is referred to as ‘the victim’ and the Claimant as ‘the suspect’. Whether or not
Mrs B was properly to be regarded as a victim, it was certainly inaccurate to describe the
Claimant as a suspect.

72.

The first entry is from 4 January 2019 and reads as follows:
“Threat – low [REDACTED]
Harm – emotional
Risk – unlikely
Investigation – named suspect, no factors for CSI, no known
witnesses, no CCTV, twitter posts available
Vulnerabilities – none known
Engagement – passed to CMU”

73.

Further on there is this:
“I would like to report an individual by the name of Harry
Miller who works for […] Immingham, South Humberside.
Miller has been making transphobic remarks on his Twitter
account under the handle @HarryTheOwl. These comments
are designed to cause deep offence and show his hatred for the
transgender community.”

74.

In my judgment there was no evidence that the tweets were ‘designed’ to cause deep
offence, even leaving aside the Claimant’s evidence about his motives. Mrs B’s report
was inaccurate. The tweets were not directed at the transgender community. They were
primarily directed at the Claimant’s Twitter followers. In Monroe v Hopkins [2017]
EWHC 433 (QB), [36], Warby J remarked that it could be assumed in that case that the
parties’ Twitter followers (and visitors to their homepages) were likely to be sympathetic
to their contrasting political stances (left wing v right wing). I assume the same to be
true here. It can be assumed that the Claimant’s followers are broadly sympathetic to his
gender critical views, as are those others who read his tweets.

75.

The Crime Report has this entry for 5 January 2019:
“Victim states that she has not been contacted by the suspect.
She was informed that the suspect had made comments about
the transgender community by another person. Victim states
they would like the suspect speaking to but on further research
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the victim has herself been making derogatory comments on
[REDACTED] about people who are making comments about
transgender people.”
76.

The matter was then referred to PC Mansoor Gul, a Community Cohesion Officer, for
investigation. In his witness statement PC Gul writes:
“9. Where I am assigned a hate incident to investigate, I review
the report and decide whether it has been correctly classified
as a hate incident. If, having reviewed the evidence available
and spoken to the victim, I consider it to be more serious than
a hate incident, then I can recommend that it be re-classified as
a hate crime. Likewise, if having reviewed the evidence, I am
satisfied that no action is required then I can close the matter
without speaking to the alleged offender. Where I am satisfied,
that an incident has been correctly classified as a hate incident
then, as a bare minimum, I would speak to people involved. I
do this for a number of reasons but in the main, it is to ensure
I have information available from all parties, to make people
aware of the impact of their behaviour on others and to prevent
matters from escalating into hate crimes being committed.”

77.

PC Gul says that he spoke to Mrs B on 15 January 2019 and asked her to send him screen
shots of the tweets. She did so, and PC Gul viewed them. He formed the view that they
were properly treated as a hate incident. He says in his statement [10)]:
“I did not identify any criminal offence but I was satisfied that
there was a perception by the victim that the tweets were
motivated by a hostility or prejudice against transgender
people.”

78.

There is no suggestion in PC Gul’s statement that he considered whether Mrs B was in
reality a ‘victim’, given the tweets were not directed at her or the transgender community
but that she had chosen voluntarily to read them, having previously been unaware of
them. Nor is there is any suggestion that PC Gul considered [1.2.4] of HCOG, which
provides that it is not appropriate to record a crime or incident as a hate crime or hate
incident if ‘it was based on the perception of a person or group who had no knowledge
of the victim, crime or the area, and who may be responding to media or internet stories
or who are reporting for a political or similar motive.’ I will return to this later.

79.

PC Gul says he considered what course of action to take, and after considering various
matters, he decided to speak to the Claimant. PC Gul’s rationale for speaking to the
Claimant is explained at [11] of his witness statement. It was ‘to ensure that I had as
much information as possible to hand so that I could make an informed decision as to
what action to take in this particular matter’. He goes on:
“Having reviewed the nature of the tweets, the impact on the
victim and the risk of matters escalating to criminal offences
being committed, I took the decision to speak with Mr Miller.”
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80.

PC Gul does not say what criminal offences he had in mind or why he thought there was
a ‘risk’.

81.

On 23 January 2019 PC Gul attended the Claimant’s workplace to speak to him. He says
that he deliberately did not go in uniform so as not to attract wider attention and because
‘the fact that the purpose of my visit was simply to speak with Mr Miller rather than the
exercise of any police powers that were available to me.’ ([12]).

82.

The Claimant was not present, and so PC Gul left his card with a director of the company
with the request that the Claimant call him. The Claimant called him back the same day.

83.

It is at this point that the evidence of the Claimant and PC Gul diverges.

84.

PC Gul’s primary account is contained in the Crime Report that I have referred to. The
relevant entry is as follows (emphasis as in original):
“Later on the same day PC GUL received a call from Mr Miller
and discussion took place about the tweets. Mr Miller wasn’t
happy and asked if he had committed a crime, PC Gul clearly
explained to him that although the tweets were not criminal,
they were upsetting many members of the transgender
community who were upset enough to report them to the
police. PC GUL explained to Mr Miller that it had been
recorded as a HATE INCIDENT and PC GUL wanted to let
him know about it also get his side of the story. PC GUL’s
thought process was that all parties need to be spoken to make
a fair and balanced assessment. This was done in line with
national guide lines in terms of hate incidents. PC GUL further
explained to MR MILLER that although his behaviour did not
amount to criminal behaviour, if it escalated then it may
become criminal and the police will need to deal with it
appropriately. MR MILLER was not happy, conversation took
place around human rights act and freedom of speech and
opinion. PC GUL explained that he fully agree and understand
(sic) that but if there is a criminal behaviour then it would be
dealt with as such. MR MILLER was not happy and informed
PC GUL that he would take this to the national media.”

85.

For reasons which I will explain later it is important to note that there is no evidence that
the tweets ‘were upsetting many members of the transgender community who were upset
enough to report them to the police’. There had been one complaint from Mrs B. PC
Gul’s statement that the Claimant had offended a significant section of the transgender
community, who had then complained to the police, was not true. I note that in [10] of
his statement PC Gul says that Mrs B told him that she had been contacted by other
individuals who felt the same as her. However, given there is nothing in Mrs B’s
statement to that effect, I can place no weight on that assertion. She is quite clear that it
was a friend who told her about the Claimant’s tweets. It is certainly not the case that
there had been a number of complaints: there had been one, from Mrs B. It may be that
PC Gul wrongly thought Mrs B had been speaking on behalf of a number of transgender
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people, and that he laboured under that misapprehension in his dealings with the
Claimant. But, for whatever reason, he misrepresented the facts.
86.

I have not overlooked the assertion by Mr Williams in [14] of his statement that ‘the
complainant reported other individuals had also told her that they had been affected by
the Tweets …’ I can place no weight on that assertion. There is no evidence that Mr
Williams ever spoke to Mrs B and he provides no foundation for this statement. It might
be he derived this from the Crime Report, which itself was not supported by any evidence.
More significantly, in her statement Mrs B does not say that anyone else had seen the
tweets. Her initial complaint to the police did not say that other people had seen them
(besides the friend who told her about them). Given the strong terms in which she
expresses herself in her statement, I would have expected her to say so if that had been
the case.

87.

The Claimant’s account of the phone call is at [30] onwards of his first witness statement.
He says that PC Gul told him that he had been contacted by a person from ‘down south’.
He called the tweets ‘transphobic’ and referred to ‘the victim’. He says PC Gul said that
the ‘victim’ had called to express concern for employees at the Claimant’s place of work
and was concerned it was dangerous for trans people.
PC Gul explained that the
Claimant had not committed a crime, but that his tweets had been ‘upsetting to many
members of the transgender community’. PC Gul told the Claimant that the lyric about
silicone breasts had come closest to being a crime.

88.

According to the Claimant in [34] of his witness statement, there was then this exchange:
“I informed PC Gul that I was not the author of the verse and
that it was simply expressing in verse the sense of imbalance
of power between the sexes in the context of transgenderism.
He said by Liking and Retweeting it on Twitter, I was
promoting Hate.
I again asked for, and received, confirmation that neither the
verse, nor any of the other alleged 30 tweets, were criminal. I
then asked PC Gul why he was wasting my time.
PC Gul said ‘I need to check your thinking’.
I replied: ‘So, let me get this straight, I’ve committed no crime.
You’re a police officer. And you need to check my thinking
?’
PC Gul answered: ‘Yes’.
I said, ‘Have you any idea what that makes you ? ‘Nineteen
Eighty-Four’ is a dystopian novel, not a police training
manual.’”

89.

‘Nineteen Eighty-Four’ is, of course, the 1949 novel by George Orwell which coined the
term ‘thoughtcrime’ to describe a person's politically unorthodox or unacceptable
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thoughts. The Thought Police are the secret police of the superstate Oceania, who
discover and punish thoughtcrime.
90.

At [35] and [38] the Claimant says:
“35. PC Gul explained that, on the basis of the third party
complaint, a Hate Incident Record would be generated,
regardless of there being no crime nor any evidence of hate.
He warned me that continuing to tweet Gender critical content
could count as an escalation from non crime to crime, thus
prompting further police intervention. PC Gul did not
elaborate on how such escalation might occur. However, the
clear implication was that, in order to avoid such escalation
into criminality, I would be strongly advised to cease tweeting
gender critical content. At the time, I instinctively felt that the
intervention by PC Gul was wrong, coercive and oppressive
although I was not yet sufficiently cognisant in the European
Convention on Human Rights to quote Article 10 at him.
…
[38] Finally, PC Gul offered his final words of advice, words
that I will never forget as I was so stunned by them. He said,
‘You have to understand, sometimes in the womb, a female
brain gets confused and pushes out the wrong body parts, and
that is what transgender is.
I replied, ‘You’ve got to be kidding me. Wrong body parts ?
You have to know that is absolute bullshit. Is this really the
official police line ?’
PC Gul said, ‘Yes, I have been on a course.’
I ended the call shortly after this. The call lasted 34 minutes.”

91.

In the Crime Report under the heading ‘Modus Operandi Summary’, PC Gul states that
the ‘suspect’ was ‘posting transphobic comments on Twitter causing offence and
showing hatred for transgender community’.

92.

PC Gul does not accept parts of the Claimant’s account of their conversation. He denies
telling the Claimant that he wanted to ‘check his thinking’ and denies the comment about
‘pushing out’ the wrong body parts. He also denies telling the Claimant not to tweet
further on transgender issues. The Claimant is adamant that these things were said.

Subsequent events
93.

The Claimant’s evidence is that he experienced a deep sense of personal humiliation,
shame and embarrassment on both his own behalf and for his family and employees, on
learning about the recording of a hate incident in relation to his tweets. He says that as a
consequence of the police’s actions, he has withdrawn from all involvement with his
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company and has not returned to the office since the day he was first contacted by PC
Gul. He says that he and his family have been the subject of threats and intimidation from
a number of individuals, which caused the Claimant and his wife briefly to leave the
family home. Nevertheless, after much deliberation and against the wishes of his wife,
the Claimant has decided to continue tweeting about transgender issues. Indeed, he did
so fairly promptly after speaking with PC Gul.
94.

The press quickly picked up the story. This prompted a statement from Assistant Chief
Constable (ACC) Young on 28 January 2019 which described the Claimant’s tweets as
‘transphobic’, referred to the possibility of such incidents ‘escalat[ing]’, and stated that a
‘correct decision was made to record the report as a hate incident’. Mr Young’s
statement included the following:
“The actions taken by the individual and his comments
around transgender caused someone distress. We take all
reports of hate related incidents seriously and aim to ensure
they do not escalate into anything further. The correct
decision was made to record the report as a hate incident …
and to proportionately progress (sic) by making contact
with the individual concerned to discuss the actions on
social media.”

95.

This statement therefore made clear that there had only been one complaint to the police
and it therefore shows, as I have said, that PC Gul had been wrong to suggest the Claimant
had upset ‘many members’ of the transgender community.

96.

The Claimant lodged a complaint with the police about his treatment. He was
subsequently contacted by Acting Inspector Wilson by telephone, and on 28 March 2019
he received a letter from him rejecting his complaint. The letter stated that the Claimant
had been spoken to in order to help him:
“… understand the impact [his] comments could have on
others and to prevent any possible escalation into a crime’
and noted that
‘[w]hile it is your right to express your opinion, if future
reports are received it is our duty to consider our role and
proportionately look into them, to prevent any potential
offences occurring’”.

97.

The Claimant appealed this decision to Humberside Police’s Appeals Body. His appeal
was rejected on 18 June 2019.

Facts: conclusions
98.

No party invited me to hear oral evidence, and so I am unable to determine the disputes
of fact between the Claimant and PC Gul as to what exactly was said during their
conversation. However, the following facts are not in dispute, or I can conclude as
follows on the evidence: (a) PC Gul visited the Claimant’s place of work in his capacity
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as a police officer, albeit he did not think he was exercising any powers of a police officer;
(b) he left a message requesting that the Claimant contact him; (c) they subsequently
spoke on the telephone; (d) during that call PC Gul misrepresented and/or exaggerated
the effect of the Claimant’s tweets had had and the number of complaints the police had
received; (e) PC Gul warned the Claimant that if he ‘escalated’ matters then the police
might take criminal action; (f) he did not explain what escalation meant; (g) ACC Young
also publicly referred to escalation; (h) when the Claimant complained, the police
responded by again referring to escalation and criminal proceedings.
99.

Specifically, I find that the only people who definitely read the tweets were Mrs B and
the friend who told her about them, and that the only person who complained to the police
was Mrs B.

100. On these facts I conclude that the police left the Claimant with the clear belief that he
was being warned by them to desist from posting further tweets on transgender matters
even if they did not directly warn him in terms. In other words, I conclude that the
police’s actions led him, reasonably, to believe that he was being warned not to exercise
his right to freedom of expression about transgender issues on pain of potential criminal
prosecution. At no stage did the police explain on what basis they thought that the
Claimant’s tweets could ‘escalate’ to a criminal offence. They did not indicate on what
evidence they thought there was a risk of escalation. They did not indicate which offence
they thought the Claimant’s tweets might escalate into. I accept what the Claimant said
in [52] of his first witness statement:
“The initial intervention by PC Gul and the subsequent
statements of ACC Young and A/Inspector Wilson cannot
be interpreted as anything other than attempts to discourage
me, and other interested parties from making such
statements and to withdraw from national, political
conversation.”
The Hate Crime Operational Guidance 2014 (HCOG)
101. With that lengthy but necessary factual introduction, I now turn to the policy at issue in
this case.
102. The College of Policing is the professional body whose purpose is to provide those
working in policing with the skills and knowledge necessary for effective policing. The
College’s role is described in the witness statement of David Tucker, its Faculty Lead for
Crime and Criminal Justice. He says that the College is a company limited by guarantee
that is owned by the Secretary of State for the Home Department but which operates at
arms-length from the Home Office. The College’s work is limited to policy. It has no
operational role.
103. Mr Tucker says that the College’s purpose is to support the fight against crime and to
protect the public by ensuring professionalism in policing. It has five principal
responsibilities: (a) setting standards and developing guidance and policy for policing;
(b) building and developing the research evidence base for policing; (c) supporting the
professional development of police officers and staff; (d) supporting the police, other law
enforcement agencies and those involved in crime reduction; and (e) identifying the
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ethics and values of the police. He explains that ss 123 – 124 of the Anti-social
Behaviour, Crime and Policing Act 2014 give powers to the College to issue regulations
and codes of practice. Additionally, the College issues manuals of guidance and advice
called Authorised Professional Practice (APP). He says that APP is the type of document
that the College uses to set out standards that police forces and individuals should apply
when discharging their responsibilities. At [15] he says that HCOG was developed by
the Association of Chief Police Officers (ACPO) and adopted by the College, although
it has not yet been adopted as APP.
104. The evidence of Paul Giannasi, the Hate Crime Adviser to the National Police Chief’s
Council is that for a long time the police have recorded and responded to non-crime
incidents. In his statement he says:
"26. Throughout my career police have recorded all calls for
service or deployments, not only to account for officer activity,
but also due to the recognition of the need to play a role in solving
societal problems rather than just responding to bring offenders
to justice when they escalate to criminality
…
70. It is often unclear from the initial contact whether a crime has
been committed. A core purpose of policing is to prevent crime
and protect citizens. Recording incidents allows the police to
monitor and measure police deployments. As an operational
police officer, I spent a considerable amount of time responding
to non-crime incidents ranging from parking disputes, anti-social
behaviour and community tensions … the policing role would
include trying to mitigate risk, advise on and/or assess risk of
escalation into more serious harm.”
105. In 2014 the College published HCOG. The background is set out in Mr Giannasi’s
witness statement. I summarise it as follows. HCOG is the result of twenty to thirty years
of policy development concerning police responses to hate crime and non-crime hate
incidents.
Following the racist murder of Stephen Lawrence in April 1993, the
Macpherson Report was produced in 1999. Many of the key features in contemporary
hate incident policy (as set out in the HCOG) originate from the recommendations in the
Macpherson Report, including perception-based recording, ie, that the basis for
determining whether an incident was a ‘racist incident’ should be whether it was
perceived as racist by the victim or another person (Recommendation 12) and
encouragement of the reporting of non-criminal incidents as well as crimes
(Recommendation 16).
106. The relevant parts of HCOG to this claim are [1.2], [1.2.4], [1.2.5], [6.1], [6.3] and [6.4].
107. A hate incident in relation to transgender people is defined in [1.2] as:
“Any non-crime incident which is perceived, by the victim or
any other person, to be motivated by a hostility or prejudice
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against a person who is transgender or perceived to be
transgender.”
108. As I shall explain later, [1.2.4] (‘Other person’) is important in this case. It provides:
“Perception-based recording refers to the perception of the
victim, or any other person.
It would not be appropriate to record a crime or incident as a
hate crime or hate incident if it was based on the perception
of a person or group who had no knowledge of the victim,
crime or the area, and who may be responding to media or
internet stories or who are reporting for a political or similar
motive.
The other person could, however, be one of a number of
people, including:
• police officers or staff
• witnesses
• family members
• civil society organisations who know details of the victim,
the crime or hate crimes in the locality, such as a third-party
reporting charity
• a carer or other professional who supports the victim
• someone who has knowledge of hate crime in the area – this
could include many professionals and experts such as the
manager of an education centre used by people with learning
disabilities who regularly receives reports of abuse from
students
• a person from within the group targeted with the hostility,
eg, a Traveller who witnessed racist damage in a local park.
A victim of a hate crime or incident does not have to be a
member of a minority group or someone who is generally
considered to be vulnerable. For example, a heterosexual man
who is verbally abused leaving a gay bar may well perceive
that the abuse is motivated by hostility based on sexual
orientation, although he himself is not gay. Anyone can be the
victim of a hate incident or crime, including people working
inside the police service.”
109. Paragraph 1.2.5 (Malicious Complaints) provides:
“Some people, particularly celebrities and political figures,
have been subjected to malicious complaints from hostile
individuals, often with a grudge against the person, their
politics or their lifestyle. This, on occasions, can even be part
of a stalking process. Sometimes these complainants will
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allege that the activity was based on hostility towards them
because of their protected characteristics.
Police officers should not exacerbate the harm caused to a
genuine victim when dealing with such incidents. It is also
important not to falsely accuse an innocent person and harm
their reputation, particularly where the allegation is made
against a public figure.
In order not to harm an innocent party, the matter should be
dealt with as swiftly and sensitively as is possible. In such
circumstances investigating officers should seek support from
senior colleagues and the CPS hate crime coordinator.”
110. A non-crime hate incident is defined in [6.1] as:
“… any non-crime incident which is perceived by the victim,
or any other person, to be motivated (wholly or partially) by
a hostility or prejudice.”
111. Paragraph 6.3 provides:
“6.3 Recording non-crime hate incidents
Where any person, including police personnel, reports a hate
incident which would not be the primary responsibility of
another agency, it must be recorded regardless of whether or
not they are the victim, and irrespective of whether there is
any evidence to identify the hate element.
The mechanism for local recording of non-crime hate
incidents varies. Many forces record them on their crime
recording system for ease of collection but assign them a code
to separate them out from recordable crimes. Whichever
system is used to record hate incidents, managers should have
confidence that responses are appropriate and that crimes are
not being recorded incorrectly as non-crime incidents.
Records must be factually accurate and easy to understand. At
an early stage any risks to the victim, their family or the
community as a whole must be assessed and identified. The
number of non-crime hate incidents is not collated or
published nationally, but forces should be able to analyse this
locally and be in a position to share the data with partners and
communities. Police officers may identify a hate incident,
even when the victim or others do not. Where this occurs, the
incident should be recorded in the appropriate manner.
Victims may be reluctant to reveal that they think they are
being targeted because of their ethnicity, religion or other
protected characteristic (especially in the case of someone
from the LGBT community) or they may not be aware that
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they are a victim of a hate incident, even though this is clear
to others.”
112. Paragraph 6.4 (Opposition to Police Policy) provides:
“The recording of, and response to, non-crime hate incidents
does not have universal support in society. Some people use
this as evidence to accuse the police of becoming ‘the thought
police’, trying to control what citizens think or believe, rather
than what they do. While the police reject this view, it is
important that officers do not overreact to non-crime incidents.
To do so would leave the police service vulnerable to civil
legal action or criticism in the media and this could undermine
community confidence in policing.
The circumstances of any incident dictate the correct response,
but it must be compatible with section 6(1) of the Human
Rights Act 1998. The Act states that it is unlawful for a public
authority to act in a way which is incompatible with a right
conferred by the European Convention on Human Rights.
Some of these rights are absolute and can never be interfered
with by the state, eg, the freedom from torture, inhuman or
degrading treatment or punishment. Some, such as the right to
liberty, are classed as limited rights and can be restricted in
specific and finite circumstances. Others, such as the right to
respect for private and family life, the right to manifest one’s
religion or beliefs, freedom of expression, and freedom of
assembly and association are qualified and require a balance to
be struck between the rights of the individual and those of the
wider community.
Qualified rights are usually set out in two parts, the first part
sets out the right or freedom, and the second part sets out the
circumstances under which the right can be restricted.
Generally, interference with a qualified right is not permitted
unless it is:
•
•
•
•

prescribed by or in accordance with the law
necessary in a democratic society
in pursuit of one or more legitimate aims specified in
the relevant Article
proportionate.”

113. The key points I draw from these provisions are :
a.

Paragraph 1.2.4 and 1.2.5: there may be circumstances which make it inappropriate
to record an incident, for example, a complaint by someone with no proper
connection to the incident in question, or a maliciously motivated complaint.

b.

Paragraph 6.1: (i) it is important to record non-crime incidents so that police
understand tensions in communities and prevent these escalating into crimes; (ii)
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the police have limited enforcement powers to deal with non-crime incidents; (iii)
most forces have separate systems for recording crimes and incidents.
c.

Paragraph 6.3: (i) non-crime hate incidents should be recorded by police unless
doing so is the responsibility of another organisation; (ii) early assessment of risk
of harm to the person/communities reporting is required; (iii) police officers can
identify hate motivation or hostility even if the target does not.

d.

Paragraph 6.4: the general duty in [6.3] is subject to the following principles (i) the
police should not over-react to reports of non-crime hate incidents; (ii) police must
take account of s 6(1) of the Human Rights Act 1998 and the responsibility not to
act in way that contravenes the Convention.

114. The College is currently in the process of revising HCOG. This includes revision of the
sections the Claimant is most concerned about in this case. The College issued a draft of
the proposed new HCOG and held a consultation period between 8 October 2019 and 5
November 2019. The revisions include detailed guidance on malicious complaints and
when not to record an incident; two entirely new sections titled ‘Management of police
information’ and ‘Disclosure and Barring Service checks’; further detail on responding
to non-crime hate incidents; further guidance on ensuring responses are proportionate, as
well as further separate guidance on contacting people alleged to have committed such
incidents, and further guidance on recording non-crime hate incidents.
The parties’ submissions
The Claimant’s submissions
115. On behalf of the Claimant Mr Wise submitted that (a) HCOG is unlawful as contrary to
the Claimant’s right to freedom of expression under the common law and/or Article 10;
(b) the actions taken by the police in recording the incident, and their subsequent dealings
with the Claimant, amounted to an unlawful interference with his rights under Article 10.
116. Mr Wise began by emphasising the importance of the freedom of expression at common
law: see eg Shayler, supra, [21]; R v Secretary of State for the Home Department, ex parte
Simms [2000] 2 AC 115, p125; Central Television Plc, supra, pp202-203
117. He submitted that the HCOG offends against the principle that the right to freedom of
expression may not be curtailed except where the curtailment is authorised by statute,
which is an aspect of the principle of legality, and that, secondly, even where a
curtailment of the right is authorised in principle, the curtailment must go no further than
is reasonably necessary to meet the ends which justify the curtailment.
118. In relation to Article 10, he said that consistently with the approach taken under English
common law, the Court has often emphasised that the right to freedom of expression is
‘one of the essential foundations of a democratic society and one of the basic conditions
for its progress and each individual’s self-fulfilment’: see, eg, Vogt v Germany, supra,
[52].
119. In the Article 10 context, he said that special protection is afforded to political speech
and debate on questions of public interest: Vajnai v Hungary (No. 33629/06, judgment
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of 8 July 2008), [47]. He also said that domestic courts have similarly attached special
importance to political speech and public debate in the Article 10 context: see eg R
(ProLife Alliance) v British Broadcasting Corporation [2004] 1 AC 185, [6].
120. Mr Wise accepted that the protection afforded by Article 10 does not apply to cases of
hate speech. Article 17 excludes the protection of Article 10 to speech which negates the
fundamental values of the Convention. In Erbakan v Turkey, judgment of 6 July 2006,
the Court said at [56]:
“… [T]olerance and respect for the equal dignity of all human
beings constitute the foundations of a democratic, pluralistic
society. That being so, as a matter of principle it may be
considered necessary in certain democratic societies to
sanction or even prevent all forms of expression which spread,
incite, promote or justify hatred based on intolerance …,
provided that any ‘formalities’, ‘conditions’, ‘restrictions’ or
‘penalties’ imposed are proportionate to the legitimate aim
pursued.”
121.

However, Mr Wise said that it is critical to distinguish in this context between forms of
expression which incite, promote or justify hatred based on intolerance and forms of
expression which may be insulting or offensive to some sections of society but which
nevertheless do not incite hatred and which form part of debate on issues of public
interest.

122.

No party suggested that Article 17 applies to the Claimant’s tweets and that Article 10
was not in principle applicable to the Claimant’s tweets, although the level of protection
to be afforded them was in dispute.

123. In light of these principles, Mr Wise submitted that the HCOG is unlawful on any or all
of the following bases:
a.

Firstly, it violates the common law principle of legality, in that there is no statutory
authorisation for the interferences with the fundamental right to freedom of
expression to which the Guidance gives rise. Further or alternatively, the approach
taken in the Guidance to the mandatory recording of ‘non-crime hate incidents’ in
the absence of any evidence of hate is disproportionate and hence unreasonable as a
matter of common law, in that it goes further than is reasonably necessary to achieve
the aims pursued.

b.

Second, it interferes with Article 10 a manner that is not ‘prescribed by law’ for
Convention purposes;

c.

Third, and in any event, it is not ‘necessary in a democratic society’ within the
meaning of Article 10(2), in that it is disproportionate and fails to strike a fair balance
between the Article 10 rights of individuals and the interests of the community in
relation to the recording of non-crime hate incidents.

124. Turning to the Second Defendant’s specific actions in this case vis-à-vis the Claimant,
Mr Wise said that for essentially the same reasons, the police’s actions, in recording a
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non-crime hate incident in relation to the Claimant under HCOG and thereafter seeking
to dissuade the Claimant from making similar online statements in the future, were also
unlawful.
125. Developing these submissions, Mr Wise said the HCOG plainly interferes with the
exercise of the common law right to freedom of expression because it is a hindrance or
impediment to that right. He said that any utterances that are subjectively perceived as
being motivated by hostility or prejudice towards transgender individuals, is plainly apt
to hinder or impede free expression in relation to transgender issues, especially where
such incidents may (subject to the discretion of the relevant local police force) be
included on Enhanced Criminal Record Certificates (ECRCs), with potential
consequences for employment in particular professions.
126. Likewise, a police force’s decision to record a hate incident pursuant to the HCOG in
relation to a particular expression of opinion, along with subsequent police action in
relation to the incident concerned (in this case, interventions by police officers and
express attempts to dissuade the Claimant from expressing similar views), self-evidently
hinders/impedes the exercise of the right to freedom of expression.
127. If the HCOG contravenes the principle of legality, he said that followed inexorably that
it was unlawful for the police to rely on it in recording the Claimant’s tweets as as a hate
incidents, and thereafter seeking to dissuade him from expressing similar views in the
future.
128. Further or alternatively, Mr Wise submitted that HCOG, and consequently the police
reliance upon it, constitute interferences with the Claimant’s Article 10(1) rights that are
not prescribed by law within the meaning of Article 10(2). He said that although the
Guidance is publicly available, it is opaque and ambiguous in a number of crucial respects
including about what incidents will be reported. He emphasised that a ‘non-crime hate
incident’ is defined in the Guidance entirely by reference to the subjective perception of
the person reporting the incident. Consequently, a reasonable reader of the Guidance
would not be able to foresee, with any reasonable degree of certainty, the consequences
of making a given statement.
129. In relation to the interference not being necessary in a democratic society under Article
10(2) and/or not reasonably necessary as a matter of common law, Mr Wise said the
Claimant accepted that the HCOG pursues a number of legitimate objectives. However,
he submitted that the interference with the right of the Claimant and others to freedom of
expression in relation to statements such as those made by the Claimant in this case is
clearly disproportionate, failing to strike a fair balance between individuals’ Article 10
rights and the interests pursued by the policy of recording non-crime hate incidents. He
stressed the importance of the topic in question and that it was a hotly-contested public
debate. Second, he accepted that some of the tweets were provocative but he denied they
were hate speech The lyric which PC Gul was most concerned about had as its purpose
the imbalance of power between the sexes in the context of transgenderism. He said the
evidence shows that the HCOG has had a real and substantial chilling effect in relation
to the expression of such views by the Claimant and others.
The First Defendant’s submissions
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130. On behalf of the First Defendant, the College of Policing, Mr Auburn submitted as
follows.
131. The Claimant’s first ground, concerning the common law principle of legality, is
misconceived. This is a principle of statutory construction, applicable only to the exercise
of statutory powers. It has no application in this case. The HCOG is not a statute, and nor
is it statutory guidance. In any event this ground adds nothing to the Article 10 challenge.
132. The Article 10 challenge should also be dismissed. There is no interference with the
Claimant’s Article 10 rights. The records created have no real consequence for him.
Recording is primarily an administrative process to build an intelligence picture based
on statistics. It is not a sanction. Whilst a record exists of this incident within the
records of the Humberside Police, no sanction has been imposed or threatened to be
imposed on the Claimant. Nor would it be under the HCOG.
133. The record has not been disclosed by the Second Defendant, nor is there any realistic
possibility that it could be disclosed. The assertions by the Claimant and his witnesses as
to possible consequences (eg that it might be disclosed in criminal records check) are not
borne out. There have been no such consequences, and no real likelihood of the
consequences claimed.
134. The HCOG meets the Convention’s requirement of being prescribed by law. The fact
that non-crime hate incidents are defined by reference to complainant perception does
not contravene the foreseeability requirement. There is a discretion to not record noncrime hate incidents. The discretion is sufficiently clear in scope. There are a significant
number of safeguards in place to ensure both (a) that the consequences of a non-crime
hate incident being recorded are foreseeable, and (b) to protect against arbitrary
interference.
135. If there has been any interference with the Claimant’s Article 10 rights by the police, that
does not call the HCOG itself into question. In any event the recording of a hate incident
was proportionate. The aims pursued are extremely important in nature. Great weight
should be attributed to them. They are very important to police protection of minorities
and marginalised groups. Recording and the key features of the HCOG are effective and
necessary to achieve the legitimate aims pursued. There is a good evidence basis for this.
That may be set against the very low level of interference, if any, on the Claimant’s rights;
and the safeguards on recording, retention and disclosure of such information. The fact
that this speech may occur in a political context does not lead to a different result.
136. Developing these submissions, in relation to the Claimant’s common law claim and the
suggestion that the HCOG breaches the principle of legality, Mr Auburn submitted that
the principle of legality is a principle of statutory construction, and so was not in play
here because the HCOG is non-statutory. It is not a free-standing ground of control of
all types of action by public bodies, particularly the exercise of non-statutory power: R
(Youseff) v Secretary of State for the Foreign and Commonwealth Office [2013] QB 906,
[53]-[54]; R (El Gizouli) v Secretary of State for the Home Department [2019] [2019] 1
WLR 3463, [54]-[57]. Mr Auburn submitted that the College had the power at common
law to issue HCOG and there was no infringement of the principle of legality. He said
measures which violate rights such as privacy or free speech which have been held not
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to require legislation, and cited R (Bridges) v Chief Constable of South Wales Police
[2019] EWHC 2341 (Admin) in support (facial recognition technology).
137. As to Article 10, Mr Auburn submitted that there had been no interference with the
Claimant’s Article 10 rights. If, in the alternative, that was such an interference, then the
very low level of interference is a critical factor in the proportionality analysis which has
to be undertaken in relation to Article 10(2) such that I should not find that there has been
a disproportionate interference.
138. Mr Auburn said that there had been no interference with the Claimant’s Article 10(1)
rights because the recording of the hate crime incident had no consequence for him and
did not inhibit his freedom to continue tweeting. Recording is primarily an administrative
process to build an intelligence picture based on statistics. He said that applying the test
in Handyside v United Kingdom, supra, [49], in this case there has been no ‘formality,
condition, restriction or penalty’ imposed on the speech of the Claimant, his wife, or any
of the witnesses. Also, he said there had been no real risk of any further consequences
for the Claimant’s rights arising from the recording of the incident, and in particular no
disclosure and no risk of disclosure, even on an ECRC. Also, Mr Auburn submitted that
there had been no chilling effect. The Claimant has continued tweeting in the same
manner as he had done before, and nothing has happened.
139. Mr Auburn went on to submit that any restriction or interference imposed by the HCOG
was prescribed by law because it had the necessary qualities of accessibility and
foreseeability. He said, in particular, that the perception-based definition of non-crime
hate incidents does not contravene the foreseeability requirement.
140. Lastly, Mr Auburn said that any interference with the Claimant’s Article 10(1) rights was
proportionate. He submitted that I had to have regard to all of the work over many years
by a number of different bodies which had led to HCOG. He said that I had to afford a
margin of judgment to the First Defendant in assessing the proportionality of HCOG. He
pointed in support to: (a) the very high level of importance of the aims pursued by HCOG,
and the great weight that is attributable to them; (b) the very low level of interference, if
any, on the Claimant’s rights; (c) the safeguards on recording, retention and disclosure.
141. Overall, Mr Auburn submitted that the HCOG is lawful and capable of being applied
compatibly with Article 10. He said the police’s actions did not infringe Article 10, and
in any event do not call the policy into question. The application for judicial review
should be dismissed.
The Second Defendant’s submissions
142. On behalf of the Second Defendant Mr Ustych focussed on those aspects of the claim
relating to his client’s actions, as opposed to the challenge to the HCOG itself.
143. He said that the Claimant had set out four grounds of challenge in respect of the police’s
actions in [37] of his Grounds, but in his Skeleton Argument, had distilled these to
essentially two assertions, that (a) the HCOG and Humberside’s recording of a ‘hate
incident’ infringed the common law principle of legality; and (b) the Claimant’s Article
10(1) rights were engaged and infringed (including on the basis that the operation of
HCOG is not sufficiently foreseeable).
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144. Mr Ustych said that the first ground is misconceived as against Humberside Police,
because the common law principle of legality is applicable to the exercise of statutory
powers only. In recording the ‘hate incident’, Humberside Police do not rely on statutory
police powers. He said that in Catt, supra, [7] it was expressly acknowledged that the
police have the power to obtain and store information for policing purposes. As to the
second, he said that that should be dismissed because there was no sanction or restriction
on the Claimant. He said the Claimant had not established the existence of a ‘chilling
effect’ as the result of the recording, which is primarily an administrative matter.
However, even if Article 10 was found to be engaged, he said the level of interference
with it could only be trivial and (given the extremely important aims of recording noncrime incidents) plainly proportionate.
145. Mr Ustych said that the only decision of the police which is subject to challenge in this
claim is the recording of a ‘hate incident’ in respect of the Claimant’s tweets. He said
this is how the matter had been put in the letter before claim and the claim form and he
said I should proceed as against the police on the basis that only the recording decision
is being challenged in this claim. He accepted, however, that the Claimant’s Skeleton
Argument at [5] put the police’s specific actions in issue (Second Defendant’s Skeleton
Argument, [29]). His oral submissions addressed this issue and he did not strongly press
the point that it was only the recording under HCOG that was in issue.
146. In relation to Article 10, even if Article 10 was found to be engaged, the level of
interference was trivial and (given the extremely important aims of recording non-crime
incidents) plainly proportionate.
147. He said that the witness evidence submitted on behalf of the Claimant paints a picture of
a significant impact on the Claimant’s life from the ‘hate incident’ recording and a vast
array of fears arising from it. However, he submitted that a careful analysis demonstrates
these effects/concerns to be unrealistic, exaggerated and/or caused by the Claimant’s own
actions rather than the fact of the recording. Furthermore, many of the effects complained
of are said to be linked not to the fact of the recording but to the contact with PC Gul,
which, as set out above, is a discrete and separate decision to that being challenged. He
said that I should assess the expressed fears/concerns on an objective basis and with an
eye on the reality of the situation: cf in TLT and others v The Secretary of State for the
Home Department [2016] EWHC 2217 (QB), [35], where, in the context of data
protection and privacy claims, the claimants expressed various concerns about the
repercussions of the breach which (in some cases) the Court deemed not to be
rational/realistic.
148. Mr Ustych said that in the absence of any sanction, legal restriction or other material
consequence of the ‘hate incident’ recording, the Claimant had sought to establish
engagement of Article 10 via a chilling effect. However he pointed to the Claimants
continued tweeting and submitted there was no evidence of a chilling effect. He said
there had been no interference under Article 10(1).
149. He accepted there is no dispute that expression which is provocatively worded and
potentially capable of causing offence nonetheless attracts the protection of Article 10(1).
He argued that in fact the Claimant’s tweets were not truly political; he said on their face,
they have little to do with legislative debate (reasoned or otherwise), but instead amount

32

AB 1864

to a ‘vehement attack’’ on the legitimacy of transgenderism as a concept. He said they
challenged the basic feature of the Gender Recognition Act 2004 that a person in receipt
of a Gender Recognition Certificate is a person of the specified sex. He said they
therefore do not qualify for particular protection. He said less protection is afforded by
the Convention to expression which is abusive or attacking toward a group sharing a
characteristic protected by Article 14 ECHR/Equality Act 2010.
150. Even if an interference with the Claimant’s Article 10 rights is found, the extent of that
interference would be trivial. However, even if the competing interests were more finely
balanced, the application of margin of judgment would decisively favour a finding that
the ‘hate incident’ recording was lawful.
151. Overall, Mr Ustych said that even if Article 10 is found to be engaged, the balancing
exercise decisively favours the finding that Humberside’s decision to record a ‘hate
incident’ and its other actions did not breach the Claimant’s right to express himself
freely.
Discussion
The legality of HCOG at common law
152. I deal first with Mr Wise’s contention that HCOG violates the common law principle of
legality. He says that is because there is no statutory authorisation for the interference
with the fundamental right to freedom of expression to which he says the Guidance gives
rise. I reject that contention for the following reasons.
153. Amongst other things, HCOG provides a method of obtaining and recording data about
hate crime and non-crime hate incidents with a view to the police providing an effective
response. Paragraph 1.1 of HCOG states:
“The police are responsible for collecting data on hate crimes
and many hate incidents. Accurate data for hate crime is
difficult to maintain as any hate crime fits into another crime
category as well. This ‘secondary’ recording has led to
inconsistency and contributed to the under-recording of hate
crime, making the challenge of reducing under-reporting from
victims more difficult. All criminal justice system (CJS)
agencies share the common definition of monitored hate
crime. A widespread understanding of this definition and
compliance with crime recording rules helps to provide an
accurate picture of the extent of hate crime and to deliver an
intelligence-led response.”
154.

Steven Williams, the Second Defendant’s Crime/Incident Registrar, says at [16] of his
witness statement that:
“The recording of a hate incident is primarily for
administrative and intelligence purposes. The information is
used to provide statistical data to the Home Office and other
relevant agencies to ensure consistency and accuracy in terms
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of data relating to reporting of such incidents. The information
is also relevant for intelligence purposes should matters
escalate and information be required in any future
investigation. The recording is not a sanction against the
individual subject of the complaint and does not restrict the
individuals from expressing themselves further.”
155. Data regarding non-crime hate incidents is collected and held locally by police forces
rather than on the Police National Computer (PNC); witness statement of David Tucker,
[19].
156. I conclude that HCOG is lawful under domestic law because the police have the power
at common law to record and retain a wide variety of data and information. The cases
make clear that no statutory authorisation is necessary in relation to non-intrusive
methods of data collection, even where the gathering and retention of that data interferes
with Convention rights.
157. A police constable is a creature of the common law. Police constables owe the public a
common law duty to prevent and detect crime. That duty reflects a corresponding
common law power to take steps in order to prevent and detect crime. As Lord Parker CJ
said in Rice v Connolly [1966] 2 QB 414, p419:
“[I]t is part of the obligations and duties of a police constable
to take all steps which appear to him necessary for keeping
the peace, for preventing crime or for protecting property
from criminal damage. There is no exhaustive definition of
the powers and obligations of the police, but they are at least
those, and they would further include the duty to detect crime
and to bring an offender to justice.”
158.

This general power of the police includes the use, retention and disclosure of
information, for example, imagery of individuals for the purposes of preventing and
detecting crime. In R (Wood) v Commissioner of Police of the Metropolis [2010] 1 WLR
123, the police took and retained photographs of the claimant in the street for the
purpose of gathering evidence about possible disorder and criminal conduct. Laws LJ
and Lord Collins held that this was lawful (see [50]-[55] and [98]-[100] respectively).
That was even in the absence of statutory authorisation and the fact that taking
photographs was capable of engaging Article 8 of the Convention.

159.

In R (Catt) v Association of Chief Police Officers [2015] AC 1065, the Supreme Court
considered the lawfulness of collecting and retaining personal information, including a
photograph of an individual who had demonstrated against the operation of an arms
manufacturer on a ‘domestic extremism’ database. In relation to the police’s power to
obtain and hold such information, Lord Sumption JSC held at [7]:
“At common law the police have the power to obtain and store
information for policing purposes, ie, broadly speaking for the
maintenance of public order and the prevention and detection
of crime. These powers do not authorise intrusive methods of
obtaining information, such as entry onto private property or
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acts (other than arrest under common law powers) which
would constitute an assault. But they were amply sufficient to
authorise the obtaining and storage of the kind of public
information in question on these appeals.”
160. In R (Bridges) v Chief Constable of South Wales Police [2019] EWHC 2341 (Admin) the
Divisional Court considered the legality of the use of Automated Facial Recognition
technology (AFR) by police forces. The Claimant’s first contention was that there had
to be specific statutory basis for the use of AFR, ie, to permit the use of the CCTV
cameras, and the use of the software that processes the digital information that the
cameras collect. The Chief Constable and the Secretary of State relied on the police’s
common law powers identified in the cases I have cited as sufficient authority for use of
this equipment, and the Court upheld this submission (at [78]).
161. There is a detailed and comprehensive legal framework regulating the retention of that
data. This includes the Data Protection Act 2018; the Code of Practice for Management
of Police Information; and the Authorised Professional Practice issued by the First
Defendant on the Management of Police Information.
162. These cases and this material provide ample authority for the lawfulness of HCOG under
domestic law, notwithstanding the absence of any statutory authorisation. Collecting
details of hate crimes and non-crime hate incidents forms one aspect of the police’s
common law duty to keep the peace and to prevent crime, and is lawful on that basis.
Later in this judgment I will explain how the recording of non-criminal hate incidents
aids in the prevention of crime.
163. I turn to the principle of legality. In R (Simms) v Secretary of State for the Home
Department [2000] 2 AC 115, 131, Lord Hoffmann expressed the principle as follows:
“Parliamentary sovereignty means that Parliament can, if it
chooses, legislate contrary to fundamental principles of
human rights. The Human Rights Act 1998 will not detract
from this power. The constraints upon its exercise by
Parliament are ultimately political, not legal. But the principle
of legality means that Parliament must squarely confront what
it is doing and accept the political cost. Fundamental rights
cannot be overridden by general or ambiguous words. This is
because there is too great a risk that the full implications of
their unqualified meaning may have passed unnoticed in the
democratic process. In the absence of express language or
necessary implication to the contrary, the courts therefore
presume that even the most general words were intended to
be subject to the basic rights of the individual. In this way the
courts of the United Kingdom, though acknowledging the
sovereignty of Parliament, apply principles of
constitutionality little different from those which exist in
countries where the power of the legislature is expressly
limited by a constitutional document.”
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164. The Defendants were right to submit that the principle of legality is one of statutory
construction and, as such, that it has no application in relation to common law powers
such as the College of Policing was exercising when it issued its HCOG in 2014.
165. In R (Youseff) v Secretary of State for the Foreign and Commonwealth Office [2013] QB
906 the Court rejected an attempt to apply the principle of legality beyond statutory
powers/statutory construction. Toulson LJ said [53]-[55]:
“53. In making a decision whether to support or oppose the
designation of an individual by the sanctions committee, the
Foreign Secretary is not exercising a power derived from an
Act of Parliament. He is acting on behalf of the Government
in its capacity as a member of an international body, the
Security Council.
54. Consequently, we are not in an area where the ‘principle
of legality’ explained in such cases as R v Secretary of State
for the Home Department, Ex p Pierson [1998] AC 539, 573–
575 (per Lord Browne-Wilkinson) and 587–590 (per Lord
Steyn) and R v Secretary of State for the Home Department,
Ex p Simms [2000] 2 AC 115, 131, per Lord Hoffmann, is
apposite. That principle applies in cases where a court is asked
to construe legislation in a way which may be contrary to
human rights embedded in the common law.”
55. … there is sometimes a tendency on the part of lawyers
(as there has been in this case) to seek to use the ‘principle of
legality’ as a developmental tool providing an additional
ground of challenge in a case purely involving questions of
common law, ie, not a case where the defendant is seeking to
justify his action by reference to a statutory power. That is to
misunderstand it. The ‘principle of legality’ is a principle of
statutory interpretation, derived from the common law.”
166. In AJA v Commissioner of Police of the Metropolis [2014] 1 WLR 285, [23]-[27], the
Court of Appeal reviewed the case-law relating to this principle, and concluded at [28]:
“The principle of legality is an important tool of statutory
interpretation. But it is no more than that.”
167. In R (Al-Saadoon) v Secretary of State for Defence [2017] QB 1015, [198] Lloyd-Jones
LJ said:
“… the principle of legality is a principle of statutory
interpretation. In the absence of express language or necessary
implication to the contrary, general words in legislation must be
construed compatibly with fundamental human rights because
Parliament cannot be taken to have intended by using general
words to override such rights.”
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168. Most recently, in R (El Gizouli) v Secretary of State for the Home Department [2019] 1
WLR 3463 Lord Burnett CJ and Garnham J rejected an attempt to apply the principle of
legality beyond a principle of statutory construction, ie, beyond statutory powers to, in
that case, prerogative powers. The Court said at [54]:
“The principle of legality is deployed as a technique of statutory
construction … operates to require express wording if such rights
are to be overridden by statutory provisions”.
169. After setting out passages from cases which limit the principle to one of statutory
construction the Court said at [57]:
“We respectfully agree with that analysis. Here, the Home
Secretary exercised a prerogative, not a statutory, power and, in
our judgment, the principle of legality has no application.”
170.

None of the cases relied on by the Claimant assist this aspect of his case. For example,
R (UNISON) v Lord Chancellor [2017] 3 WLR 409 (the Employment Tribunal fees
case) is relied on for an asserted proposition that any hindrance to a fundamental right
can only be made by clear legislation. In fact the case does not say that. The Court
primarily dealt with the issue as one of statutory interpretation ([65]). The issue was
whether the Employment Tribunals and the Employment Appeal Tribunal Fees Order
2013 (SI 2013/1893), was ultra vires s 42(1) of the Tribunals, Courts and Enforcement
Act 2007.

171.

As for the Claimant’s argument that the approach taken in HCOG to the mandatory
recording of ‘non-crime hate incidents’ in the absence of any evidence of hate is
disproportionate and hence unreasonable as a matter of common law, in that it goes
further than is reasonably necessary to achieve the aims pursued, I accept the
Defendants’ submission that this is reality is an argument about proportionality which
is to be analysed as part of the Claimant’s challenge to HCOG under Article 10.

172.

I therefore reject the Claimant’s challenge to HCOG at common law.

The legality of HCOG under Article 10
173.

It was common ground that a four part analysis is required where it is alleged that a
measure or action violates Article 10: see eg, Wingrove v United Kingdom, supra, [43][62]. The four stages are (a) firstly, has there been an interference with the right to
freedom of expression that is enshrined in Article 10(1)(b) second, is the interference
in question ‘prescribed by law’; (c) third, does it pursue one or more of the aims set out
in Article 10(2); and (d) fourth, is the interference ‘necessary in democratic society’ ?
The last question brings in the issue of proportionality. As Baroness Hale said in Catt,
supra, [49], this question involves considering whether the means used, and the
interference it involves, are a proportionate way of achieving those legitimate aims.

174.

In my judgment the Claimant’s challenge to HCOG as being contrary to Article 10 fails
for a number of reasons.

(i) Interference
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175.

Firstly, I reject the Claimant’s submission that the mere recording of non-crime hate
speech pursuant to HCOG interferes with the Claimant’s right to freedom of expression
within the meaning of Article 10(1). I accept that the Strasbourg court’s general
approach to protecting freedom of expression under the Convention is to provide very
wide protection for all expressive activities. The Court has done this in part by forging
a very broad understanding of what constitutes an interference with freedom of
expression. The approach of the Court has essentially been to find any State activity
which has the effect, directly or indirectly, of limiting, impeding or burdening an
expressive activity as an interference. Thus, the Court has found an interference not
only where a law establishes civil or criminal limits on what may be said, but also in
cases involving disciplinary sanctions (Engel and others v the Netherlands (1979-80) 1
EHRR 647); the banning of books as obscene (Handyside v the United Kingdom,
supra); the refusal to authorise videos for commercial release (Wingrove v. the United
Kingdom (1997) 24 EHRR 1); the imposition of injunctions on publication (Sunday
Times (No 1) v the United Kingdom, (1970) 2 HER 245); the dismissal of an employee
(Vogt v. Germany, supra); a Head of State making a statement that he would not appoint
an individual (Wille v. Liechtenstein, [1999] ECHR 207); the expulsion of someone
from a territory (Piermont v. France, (1995) EHRR 301); a refusal to licence a
broadcaster (Informationsverein Lentia and others v. Austria (1994) 17 EHRR 93); a
refusal to protect journalists’ confidential sources (Goodwin v. the United Kingdom
(1996) 23 EHRR 123); the conduct of a search which might lead to the identification
of such sources (Roemen and Schmit v Luxembourg, 25 February 2003); a refusal to
grant nationality (Petropavlovskis v Latvia, no. 44230/06 2008); a refusal to allow a
protest vessel into territorial waters (Women on Waves and others v. Portugal,
Application No. 31276/05, Judgment of 3 February 2009); and failing to enable a
journalist to gain access to Davos during the World Economic Forum (Gsell v.
Switzerland, judgment of 8 October 2009).

176.

That broad approach notwithstanding, in my judgment in this case the mere recording
by the police of the Claimant’s tweets as non-crime hate speech pursuant to HCOG did
not amount to a formality, condition, restriction or penalty (Handyside restrictions)
imposed in response to his speech so as to amount to an interference within the meaning
of Article 10(1). I recognise the argument that the mere act of recording speech may
have a chilling effect on the speaker’s right to freedom of expression. But in my
judgment the mere recording without more is too remote from any consequences so that
it can amount to a Handyside restriction.

177.

I accept the First Defendant’s submission that while the overall information obtained
from recording is important to policing, the mere recording – and I emphasise mere of an incident of itself has no real consequence for the individual such as the Claimant.
The evidence of Paul Giannasi in his witness statement at [61] et seq and of Mr
Williams at [16] of his statement is that recording is primarily an administrative process
to build an intelligence picture based on statistics. The intelligence picture could include
finding that an incident may be part of a jigsaw suggesting criminal activity. Mr
Giannasi explains at [79] that HCOG does not mandate the police to take any form of
action in response to a report of a non-criminal hate incident. As a result, where the
police do decide to take any action following the recording of an incident, this is carried
out on the basis of an operational decision by the police exercising their common law
and statutory powers. Where that decision is taken, HCOG itself does not require a
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particular response, and expressly states that disproportionate action should not be
taken. From this evidence I conclude there is no real risk of any further consequences
for the Claimant’s rights arising from the mere recording of his tweets pursuant to
HCOG.
178.

I do not accept the Claimant’s submission that the recording of a an incident pursuant
to HCOG is, or is analogous to the ‘administrative warning’ which was given in
Balsytė-Lideikienė v Lithuania, Application no. 72596, 4 November 2008, to the
publisher of material promoting ethnic hatred which the Court held was an interference
with the publisher’s Article 10 rights. At [70] the Court said that it
“… finds it clear, and this has not been disputed, that there has
been an interference with the applicant's freedom of expression
on account of the administrative penalty and the confiscation
of the publication, which were applied under Articles 30 and
214 of the Code on Administrative Law Offences.”

179. Earlier, at [38], the Court explained that:
“An administrative warning is a penalty under Article 30 and
it can be used to replace a harsher penalty the Code prescribes
for a particular offence; the administrative warning is also
intended to serve as a preventive measure, in the same way as
a suspended sentence in criminal law”
180. Hence, it is clear that the penalty imposed by the court in that case was a punishment
which was accompanied by the confiscation of the publication in question. That was
unquestionably an interference pursuant with Article 10(1). I accept the First Defendant’s
submission that it is not relatable to the kind of record-keeping prescribed by HCOG.
181. Mr Wise submitted that the recording of a non-crime incident against the Claimant’s
name was an Article 10(1) interference because of the risk that it might in the future be
disclosed on an ECRC issued by the DBS were the Claimant to apply for a position which
justified such a disclosure. The disclosure regime was described in R(T) v Chief
Constable of Greater Manchester [2015] AC 49, [10]-[12]. The statutory provisions are
contained in Part V of the Police Act 1997. An ordinary criminal record certificate
contains only material held on the PNC. An ECRC contains both that information and
by way of enhancement, information about the person held on local police records which
the police believe may be relevant and ought to be included on it. Generally speaking,
ECRCs are required where individuals are applying for positions which are especially
sensitive, such as positions working with children or vulnerable adults. The broad
protection of the Rehabilitation of Offenders Act 1974 does not apply to such individuals.
182. David Tucker explains at [18] of his witness statement that non-crime hate incidents are
not recorded on the PNC but are only held by forces locally. In principle, they are
therefore disclosable information. However, Mr Tucker’s opinion in [57] of his witness
statement is that he could not envisage any circumstances in which it would be found that
the non-crime information recorded against the Claimant would be disclosed. That, I do
not accept. One example which springs to mind where disclosure would almost certainly
take place is if the Claimant applied for a job which would bring him into contact with
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vulnerable transgender individuals. I put this example to the Defendants’ counsel in
argument and, with respect, neither had a convincing explanation why the information
about the Claimant would not be disclosed in those circumstances.
183. But if such a thing were to happen it would not be as a result of HCOG, which as I have
said does not require any particular operational response to the recording of a non-crime
hate incident. It would take place as the result of a decision taken under the Police Act
1997 and if and only if particular facts arose which made disclosure necessary. Whatever
the theoretical possibilities, no-one suggested that in this case there is presently a
foreseeable prospect of disclosure being made. Hence, to the extent it is argued that the
prospect of such a disclosure has (or had) a chilling effect, I do not accept that occurs as
a consequence of the policy itself. I acknowledge there is an argument that disclosure
in such circumstances could only take place because of recording pursuant to HCOG.
But in my judgment the recording would be secondary to the primary disclosure decision,
and only part of the background factual context.
184. Moreover, the Defendants were right to submit that the legal framework relating to the
disclosure of non-conviction data on an individual’s ECRC is tightly drawn. The courts
have on several occasions broadly upheld the human rights compatibility of this regime:
R (L) v Commissioner of Police of the Metropolis; [2010] 1 AC 410 and R (AR) v Chief
Constable of Greater Manchester [2018] UKSC 47; [2018] 1 WLR 4079; In re Gallagher
[2019] 2 WLR 509.
185. They also pointed to the fact that the disclosure of information in an ECRC is subject to
safeguards to prevent against arbitrary unfairness including the statutory framework
under ss 112-127 of the Police Act 1997; the Statutory Disclosure Guidance issued by
the Home Secretary under s 113B(4A) of the Police Act 1997; and the Quality Assurance
Framework issued by the DBS.
The Claimant would have the right to make
representations about whether disclosure should take place were it ever to be
contemplated. There is also a statutory right of appeal to the Independent Monitor under
s 117A of the 1997 Act. The Independent Monitor can require the DBS to issue a new
certificate omitting information considered to be not relevant for the purpose sought: s
117A(5).
(ii) Prescribed by law
186. My conclusion on interference is sufficient to dispose of the Claimant’s broad-based
Article 10 challenge to HCOG. But in case I am wrong, I turn to the second stage of the
required analysis, namely whether – assuming HCOG does interfere with free speech that interference is ‘prescribed by law’. I find that it is, for the following reasons.
187. The requirements in Articles 5(1), 8(2), 9(2), 10(2) and 11(2) that any restriction with the
right must be ‘prescribed by law’ or ‘in accordance with the law’ have the same meaning
across the articles: In re Gallagher, supra, [14]. In that case at [16]-[20], Lord Sumption
summarised the relevant Strasbourg case law:
“16 It is well established that ‘law’ in the Human Rights
Convention has an extended meaning. In two judgments
delivered on the same day, Huvig v France (1990) 12 EHRR
528, para 26 and Kruslin v France 12 EHRR 547, para 27, the
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European Court of Human Rights set out what has become the
classic definition of law in this context Huvig, para 26:
‘The expression ‘in accordance with the law’,
within the meaning of article 8.2, requires firstly
that the impugned measure should have some basis
in domestic law; it also refers to the quality of the
law in question, requiring that it should be
accessible to the person concerned, who must
moreover be able to foresee its consequences for
him, and compatible with the rule of law.’
Huvig v France and Kruslin v France established a dual test of
accessibility and foreseeability for any measure which is
required to have the quality of law. That test has continued to
be cited by the Strasbourg court as the authoritative statement
of the meaning of “law” in very many subsequent cases: see,
for example, most recently, Catt v United Kingdom CE:ECHR:
2019:0124JUD004351415.
17 The accessibility test speaks for itself. For a measure to have
the quality of law, it must be possible to discover, if necessary
with the aid of professional advice, what its provisions are. In
other words, it must be published and comprehensible. The
requirement of foreseeability, so far as it adds to the
requirement of accessibility, is essentially concerned with the
principle summed up in the adage of the American founding
father John Adams, “a government of laws and not of men”. A
measure is not “in accordance with the law” if it purports to
authorise an exercise of power unconstrained by law. The
measure must not therefore confer a discretion so broad that its
scope is in practice dependent on the will of those who apply
it, rather than on the law itself. Nor should it be couched in
terms so vague or so general as to produce substantially the
same effect in practice. The breadth of a measure and the
absence of safeguards for the rights of individuals are relevant
to its quality as law where the measure confers discretions, in
terms or in practice, which make its effects insufficiently
foreseeable. Thus a power whose exercise is dependent on the
judgment of an official as to when, in what circumstances or
against whom to apply it, must be sufficiently constrained by
some legal rule governing the principles on which that decision
is to be made. But a legal rule imposing a duty to take some
action in every case to which the rule applies does not
necessarily give rise to the same problem. It may give rise to a
different problem when it comes to necessity and
proportionality, but that is another issue. If the question is how
much discretion is too much, the only legal tool available for
resolving it is a proportionality test which, unlike the test of
legality, is a question of degree.
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18 This much is clear not only from the Huvig and Kruslin
judgments themselves, but from the three leading decisions on
the principle of legality on which the Strasbourg court’s
statement of principle in those cases was founded, namely
Sunday Times v United Kingdom (1980) 2 EHRR 245, Silver v
United Kingdom (1983) 5 EHRR 347 and Malone v United
Kingdom (1985) 7 EHRR 14.
19 Sunday Times v United Kingdom was the first occasion on
which the Strasbourg court addressed the test of legality. It was
not a privacy case, but a case about freedom of expression in
the context of the English law of contempt of court. The
requirement of foreseeability was summarised by the court as
follows at para 49:
‘A norm cannot be regarded as a ‘law’ unless it is
formulated with sufficient precision to enable the
citizen to regulate his conduct: he must be able—
if need be with appropriate advice—to foresee, to
a degree that is reasonable in the circumstances,
the consequences which a given action may entail.’
20 In Silver v United Kingdom, para 85, the Strasbourg court
adopted this definition and applied it to a complaint of
interference with prisoners’ correspondence, contrary to article
8. The court observed at para 88 that the need for precision in
Sunday Times v United Kingdom meant that “a law which
confers a discretion must indicate the scope of that discretion”.
It was in that context that the court addressed the question of
safeguards, at para 90:
‘The applicants further contended that the law
itself must provide safeguards against abuse. The
Government recognised that the correspondence
control system must itself be subject to control and
the court finds it evident that some form of
safeguards must exist. One of the principles
underlying the Convention is the rule of law, which
implies that an interference by the authorities with
an individual’s rights should be subject to effective
control. This is especially so where, as in the
present case, the law bestows on the executive
wide discretionary powers, the application
whereof is a matter of practice which is susceptible
to modification but not to any Parliamentary
scrutiny.’”
188. Earlier, at [14] Lord Sumption emphasised that that the condition of legality is not a
question of degree. A measure either has the quality of law or it does not. It is a binary
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test. This is because it relates to the characteristics of the legislation itself, and not just to
its application in any particular case: see Kruslin v France, supra, [31]-[32].
189. The principles were recently set out in Bridges, supra, [80]:
“(1) The measure in question … should comply with the twin
requirements of ‘accessibility’ and ‘foreseeability’ …
(2) … The measure must also be ‘foreseeable’ meaning that it
must be possible for a person to foresee its consequences for
them and it should not ‘confer a discretion so broad that its
scope is in practice dependent on the will of those who apply
it, rather than on the law itself’ (Lord Sumption, Re Gallagher,
[17]).
(3) Related to (2), the law must ‘afford adequate legal
protection against arbitrariness and accordingly indicate with
sufficient clarity the scope of discretion conferred on the
competent authorities and the manner of its exercise’
…
(5) The rules governing the scope and application of measures
need not be statutory, provided that they operate within a
framework of law and that there are effective means of
enforcing them (Catt at [11]).
(6) The requirement for reasonable predictability does not
mean that the law has to codify answers to every possible issue
(per Lord Sumption in Catt at [11])”.
190. In R (Purdy) v Director of Public Prosecutions (Society for the Protection of Unborn
Children intervening) [2010] 1 AC 345, [41] Lord Hope said that the Convention’s
concept of what is ‘prescribed by law’:
“… implies qualitative requirements, including those of
accessibility and foreseeability. Accessibility means that an
individual must know from the wording of the relevant
provision and, if need be, with the assistance of the court’s
interpretation of it what acts and omissions will make him
criminally liable: see also Gülmez v Turkey (Application No
16330/02) (unreported) given 20 May 2008, para 49. The
requirement of foreseeability will be satisfied where the person
concerned is able to foresee, if need be with appropriate legal
advice, the consequences which a given action may entail. A
law which confers a discretion is not in itself inconsistent with
this requirement, provided the scope of the discretion and the
manner of its exercise are indicated with sufficient clarity to
give the individual protection against interference which is
arbitrary: Goodwin v United Kingdom (1996) 22 EHRR 123,
para 31; Sorvisto v Finland, para 112.”
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191. Earlier, I held that HCOG has a basis in domestic law because it falls within the police’s
general common law power to collect, use, retain and disclose information, for the
purposes of preventing and detecting crime.
192. HCOG also plainly satisfies the accessibility test. It is available to all with access to the
internet on the College’s website. It is therefore ‘published and comprehensible’: see In
re Gallagher, supra, [17].
193. Mr Wise focussed his challenge under this head on the requirement of ‘foreseeability’,
namely the second of the two requirements formulated in the Strasbourg case law namely
that the relevant law’ must be formulated with sufficient precision to enable the citizen
to regulate his conduct and foresee, to a degree that is reasonable in the circumstances,
the consequences which a given action may entail. He made two main points: (a) the
perception-based definition of non-crime hate incidents is such that people cannot foresee
the consequences of making a given statement; and (b) it is uncertain whether there is a
discretion not to record non-crime hate incidents, and, if there is a discretion, its scope is
unclear.
194. I accept the broad thrust of the College’s submissions in response. In particular, I agree
that: (a) the perception-based definition of non-crime hate incidents does not contravene
the foreseeability requirement; and (b) there is a discretion to not record reports of noncrime hate incidents that is sufficiently clear in scope.
195. Hate incidents and non-crime hate incidents are the subject of detailed definitions by
reference to the five protected strands, namely disability; race; religion; sexual
orientation; and transgender. I have already set out the definitions earlier in this
judgment. To recap, [6.1] states:
“A non-crime hate incident is defined as:
any non-crime incident which is perceived by the
victim, or any other person, to be motivated
(wholly or partially) by a hostility of prejudice,
If the hostility or prejudice is directed at one of the five
monitored strands … it should be recorded as a hate incident.”
196. Whether a non-crime hate incident is recorded is, in my judgment, sufficiently
foreseeable to satisfy the Strasbourg test. If someone behaves in a way which carries the
possibility that another person may subjectively conclude that it exhibits non-criminal
hostility or prejudice in relation to one of the five protected strands then it will be
recorded. That is because HCOG requires in [6.1] and [6.3] such incidents to be recorded.
This definition ensures all complaints are treated the same, and citizens know how a
complaint will be processed.
197. I accept that the subjective and perception-based approach in HCOG means that the range
of circumstances in which a ‘non-crime hate incident’ may be recorded against an
individual is extremely wide in scope. However, a reasonable reader of HCOG would
be able to foresee, with a reasonable degree of certainty (and with advice if necessary),
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the consequences of making a given statement, precisely because any statement that is
reported as being motivated by hostility towards one of the monitored strands is to be
recorded as a non-crime hate incident. Those who exercise their freedom of speech in a
way that may come to the attention of the authorities via a complaint will generally have
a pretty good idea of their motivation, and whether it is foreseeably going to be
interpreted by others as motivated by hostility or prejudice.
In my judgment it is
sufficiently certainly the case that perception based reporting does not render HCOG
uncertain.
198. The Claimant argues in his Skeleton Argument at [65(g)] that ‘an individual who is
considering whether to make a statement … about transgender issues simply will not
know whether that statement will generate the kind of complaint that will result in the
recording of a ‘non-crime hate incident’. However, as the First Defendant argues, the
same could apply equally to any complaint of any incident or crime against any person.
There is no reason to distinguish, for these purposes, between records of all incidents and
records of hate incidents: all are triggered by reference to the subjective perception of the
person reporting the incident.
199. During the hearing I queried with counsel the meaning of [6.3], and in particular the
statement that a non-crime incident must be recorded ‘… irrespective of whether there is
any evidence to identify the hate element’. I wondered how something could be regarded
by someone (be it the victim or another person) as a hate incident if there was no evidence
of hate. Having thought further, my conclusions are as follows. Mr Giannasi explains at
[74] on his statement:
“As with hate crime, there is no onus on the complainant to be
able to ‘prove’ the hostility for a non-crime incident to be
recorded. As noted above, the Macpherson Report specifically
recommended that racist non-crime incidents should be
recorded, and that the definition of a racist incident should be
perception-based. Accordingly the HCOG has applied the
same approach to the process of response to all hate crimes and
non-crime hate incidents. It applies this for the purposes of
assessing whether such hostilities are present, and for assessing
levels of risk of escalation.”
200. From this, what I take [6.3] to mean is that it is sufficient to qualify as a non-crime hate
incident if the complainant perceives hate to be present (as that term is defined in [1.2]
namely as prejudice or hostility on the basis of a protected strand) and that they are not
required to be called upon to prove that that is in fact the case, or to provide evidence that
that is so. That interpretation is reinforced by [1.2.3] which states:
“For recording purposes, the perception of the victim, or any
other person … is the defining factor in determining whether
an incident is a hate incident, or in recognising the hostility
element of a hate crime. The victim does not have to justify
or provide evidence of their belief, and police officers or staff
should not directly challenge this perception. Evidence of the
hostility is not required for an incident or crime to be recorded
as a hate crime or hate incident.”
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201. Example A given straight after this paragraph I think illustrates what [1.2.3] and [6.3]
mean:
“Jon reports circumstances which amount to an offence under
section 4 of the Public Order Act 1986. He was sworn at and
threatened that he would be punched in the face by an attacker
who moved toward him in an aggressive manner. Nothing was
said about his sexual orientation but he perceives that he was
targeted as he is openly gay and there was no other reason why
he was chosen. He reports this to the police who should
correctly record this as a hate crime based on sexual
orientation.”
202. The policy means that Jon should not be called upon to provide evidence that his attacker
was in fact hostile to him because he is gay, or to prove that fact. His perception that he
was attacked because is a gay man is sufficient and what matters for the purposes of
recording the incident.
203. But it seems to me that this approach does not exclude that there must, on the facts
narrated by a complainant, be some rational basis for concluding that there is a hate
element. Suppose, for example, that a fat and bald straight non-trans man is walking
home from work down his quiet residential street when abuse is shouted at him from a
passing car to the effect that he is fat and bald. If that person went to the police and said
the abuse were based on hostility because of transgender it cannot be the case that HCOG
would require it to be recorded as such as a non-crime hate incident when there is nothing
in the facts which remotely begins to suggest that was any connection with that protected
strand. Vitally important though the purposes which HCOG serves undoubtedly are, it
does not require the police to leave common sense wholly out of account when deciding
whether to record what is or is not a non-crime hate incident.
204. This conclusion is consistent with the Second Defendant’s evidence. Steven Williams
says at [11] of his witness statement:
“… [t]here may be instances, where it is not considered
appropriate to record a ‘hate incident’ on the facts of a
particular case. Staff will use a common sense and a
proportionate approach to recording all circumstances. It is not
the case that a report of a hate incident will always be recorded
as such”.
205. This interpretation is also consistent with Mr Giannasi’s statement at [76]-[78]:
“76. Although the HCOG provides that genuine non-crime
hate incidents must be recorded as such, it does not follow that
recording is mandatory in all circumstances irrespective of the
context. In particular, para 1.2.4 of the HCOG (p6) provides
that:
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‘It would not be appropriate to record a crime or incident as a
hate crime or hate incident if it was based on the perception of
a person or group who had no knowledge of the victim, crime
or the area, and who may be responding to media or internet
stories or who are reporting for a political or similar motive.’
77. We recognise that some complaints may be fuelled by
political or even malicious motives, so this advice is provided
to help reduce the potential for abuse of police recording and
response. The HCOG leaves this to the discretion of individual
forces, as it is not possible to predict all of the circumstances
police may be called upon to address.
78. The full circumstances of the report and the parties
involved need to be considered, and this will inform the
appropriate response. Such response could include for
example recording the allegation but taking no further action,
other than to inform the complainant and to monitor for other
indications of tensions. Even where a police officer take no
action, he or she may be called upon to explain or justify the
decision not to act. Therefore, it is important that the police
maintain a record of the complaint and the rationale for the
response. Being able to measure such complaints also allows
the police to assess whether community tensions are increasing
in severity or nature.”
206. For these reasons, I conclude that the use of complainant perception in defining noncrime hate incidents does not contravene the requirement of foreseeability. Overall, the
perception based approach in HCOG does not, in my judgment, confer a discretion so
broad that it depends on the will of those who apply it, on the whim of those who may
report incidents, nor are its terms so broadly defined as to produce the same effect in
practice: In re Gallagher, supra, [17].
207. I also reject Mr Wise’s argument that HCOG fails the test of foreseeability because it is
uncertain whether there is a discretion not to record non-crime hate incidents, and, if there
is a discretion, its scope is unclear. He says HCOG is uncertain because, on the one hand.
it contains a mandatory requirement in [6.3] to record all non-crime hate incidents that
are not the responsibility of another agency, but at the same time proceeds on the basis
that the police have a discretion as to whether to record such incidents, to be exercised
by reference to whether doing so would be an ‘overreact[ion]’ [6.4] and/or the
considerations in [1.2.4].
208. I do not accept these submissions. There is nothing inconsistent in the way the policy is
drafted. The mandatory duty to record in [6.3] has to be read as subject to the
overarching duty which all public authorities have to abide by the Convention. That
overarching duty is contained in [6.4], which is where the reference to the need not to
overreact is to be found.
209. Further, I consider that [1.2.4] and [1.5] sufficiently clearly delineate (without being
exhaustive) the circumstances in which a complaint will not be recorded. The Strasbourg
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Court has recognised that many legal provisions have to be drafted in general or vague
terms, and applied in a way that involves questions of practice: Sunday Times v United
Kingdom, supra, [49]. The Strasbourg court has found that where the interference in
question may be applied in a large number of cases, it will often not be possible to
formulate a discretion for every eventuality: Silver v United Kingdom, supra, [88]. I
accept the submission that given the number of incidents which may constitute hate
incidents is often so large that it is impossible in practice to draft guidance relating to
whether or not each one is a hate incident and whether or not it should be recorded.
210. For these reasons, I conclude that HCOG, to the extent that it involves interfering with
the right of freedom of expression, does so in a manner that is prescribed by law for the
purposes of Article 10(2).
(iii) Legitimate aim
211. For reasons I will explain more fully when I come to consider the question of
proportionality, I am satisfied that HCOG pursues the legitimate aim of preventing
disorder and crime and protecting the rights and freedoms of others. These are both
specified aims in Article 10(2).
(iv) Necessary in a democratic society/proportionality
212. I turn to the fourth analytical stage, namely whether HCOG is necessary in a democratic
society, that is to say, a proportionate interference with the right to freedom of expression
having regard to the aims pursued. A certain margin of judgment has to be afforded to
the decision maker in this area: R (Haq) v Walsall District Council [2019] PTSR 1192,
[73].
213. In relation to the term ‘necessary’ Lord Bingham emphasised in Shayler, supra, [23]:
““Necessary” has been strongly interpreted: it is not
synonymous with ‘indispensable’, neither has it the flexibility
of such expressions as ‘admissible’, ’ordinary’, ‘useful’,
‘reasonable’ or ‘desirable’: Handyside v United Kingdom
(1976) 1 EHRR 737, 754, para 48. One must consider whether
the interference complained of corresponded to a pressing
social need, whether it was proportionate to the legitimate aim
pursued and whether the reasons given by the national
authority to justify it are relevant and sufficient under article
10(2): The Sunday Times v United Kingdom (1979) 2 EHRR
245 , 277–278, para 62.”
214. The Court has recently reiterated that the exceptions found in Article 10(2) must be
‘construed strictly, and the need for any restrictions must be established convincingly’
see eg Mariya Alenkhina and others v Russia (No. 38004/12, judgment of 3 December
2018), [198].
215. The most often cited formulation of the proportionality test is that of Lord Reed JSC in
Bank Mellat v HM Treasury (No 2) [2014] AC 700, [74], where he said that an assessment
of proportionality involved four questions: (a) whether the objective of the measure is

48

AB 1880

sufficiently important to justify the limitation of a protected right; (b) whether the
measure is rationally connected to the objective; (c) whether a less intrusive measure
could have been used without unacceptably compromising the achievement of the
objective, and (d) whether, balancing the severity of the measure’s effects on the rights
of the persons to whom it applies against the importance of the objective, to the extent
that the measure will contribute to its achievement, the former outweighs the latter. In
essence, the question at step four is whether the impact of the rights infringement is
disproportionate to the likely benefit of the impugned measure.
216. The Claimant makes a systemic attack on HCOG as being unlawful because it is
disproportionate.
However, the Defendants correctly submitted that a systemic
challenge must show more than that the policy is capable of producing an unlawful result.
The test is that the policy must give rise to an unacceptable risk of unlawfulness. In R
(Suppiah) v Secretary of State for the Home Department [2011] EWHC 2 (Admin), Wyn
Williams J said at [137]:
“I am content to accept that as a matter of law a policy which
cannot be operated lawfully cannot itself be lawful; further, it
seems to me that there is clear and binding authority for the
proposition that a policy which is in principle capable of being
implemented lawfully but which nonetheless gives rise to an
unacceptable risk of unlawful decision-making is itself an
unlawful policy.”
217. This is not, without more, established by individual instances of an unlawful result. In R
(Woolcock) v Secretary of State for Communities and Local Government [2018] EWHC
17 (Admin), [68(iii)], the Divisional Court said:
“(iii) An administrative scheme will be open to a systemic
challenge if there is something inherent in the scheme that
gives rise to an unacceptable risk of procedural unfairness.”
218. The issue was considered most recently in BF (Eritrea) v Secretary of State for the Home
Department [2019] EWCA Civ 872, [60]-[63]. Having considered a number of cases,
Underhill LJ concluded:
“I do not think that it is necessary or useful to analyse the
various cases referred to. In my view the correct approach in
the circumstances of the present case is, straightforwardly, that
the policy/guidance contained in paragraph 55.3.9.1 of the EIG
and the relevant parts of Assessing Age will be unlawful, if but
only if, the way that they are framed creates a real risk of a
more than minimal number of children being detained. I should
emphasise, however, that the policy should not be held to be
unlawful only because there are liable, as in any system which
necessarily depends on the exercise of subjective judgment, to
be particular "aberrant" decisions – that is, individual mistakes
or misjudgments made in the pursuit of a proper policy. The
issue is whether the terms of the policy themselves create a risk
which could be avoided if they were better formulated.”
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219. Applied in the current context, this means that in order to succeed on his broad challenge,
the Claimant must show that HCOG creates a real risk of more than a minimal number
of cases where Article 10(1) will be unlawfully infringed.
220. I begin with the first of Lord Reed’s questions, namely the importance and weight of the
aims said to be pursued by HCOG. As I have said, there are two relevant aims set out in
Article 10(2): (a) the prevention of disorder or crime; and (b) the protection of the …
rights of others. I accept that these are important legitimate aims, which cumulatively
provide weighty factors justifying any potential interferences in an individual’s human
rights in particular cases. Even if HCOG does involve an interference with freedom of
expression (which, as I have found, it does not) it only does so at a low level. I shall
return to this point shortly.
221. First, the evidence shows that the specific aims of HCOG are of preventing, or taking
steps to counter, hate crime and hate incidents, and building confidence in policing in
minority and marginalised communities. Paul Giannasi explains at [10] of his witness
statement that HCOG should be viewed in the context of 20 to 30 years of policy
development concerning police responses to hate crime and non-crime hate incidents.
He says the current HCOG is informed by these prior policies and reports, which have
their roots in the Macpherson Report into the murder of Stephen Lawrence. He points
to s 95 of the Criminal Justice Act 1991, which introduced a focus on the recording of
data relating to hate incidents. At [18] he says that the Macpherson Report (one of whose
terms of reference was to ‘identify lessons to be learned for the investigation and
prosecution of racially motivated crimes) gave rise to key features of HCOG, including
the definition of a racist incident; encouragement of the reporting of non-criminal
incidents; perception based recording; and that criminal and non-criminal racist incidents
should be recorded and investigated with equal commitment.
222. HCOG helps achieve these overall aims because, first, I accept that monitoring hate
incidents helps inform police action to protect minorities and marginalised groups. That
in turn assists in building confidence in policing in some communities, particularly ethnic
or racial minorities and vulnerable individuals. The need to improve confidence in the
police’s attitude to hate incidents was a crucial part of the Macpherson Report.
Paragraph 45.12 stated:
“… police and other agencies did not or would not realise the
impact of less serious, non-crime incidents upon the minority
ethnic communities … The actions or inactions of officers in
relation to racist incidents were clearly a more potent factor in
damaging public confidence in the Police Service.”
223.

The Introduction to HCOG makes this point:
“The police occupy an important position in protecting victims
of hate crime, and have a valuable role to play in doing so.
Above all, victims and communities need to have trust and
confidence that the police will respond appropriately and
effectively to their needs.
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This document contains many examples of innovative police
work being developed and delivered across the country, and
provides practical advice and instruction on how service
delivery to hate crime victims might be further improved. The
policing of hate crime has improved in many respects since the
Stephen Lawrence Inquiry, and that is testament to the
dedication of many police officers of all ranks across the
country, but there can be no room for complacency. There is
still much to do.
224. HCOG also assists in the prevention of the escalation of hate-based hostility from lowlevel non-criminal activity to criminal activity. Mr Giannasi, who has extensive
experience in the field of hate crime and hate incidents, explains at [72] of his witness
statement the dynamic of escalating levels of behaviour which he regards as widely
acknowledged in the criminal justice sector. In so doing, HCOG assists in the wider
investigation and prevention of crime. The evidence of Mr Giannasi at [37]-[39] is that
often low levels incidents are pieces in a local jigsaw of information and intelligence that
enables policing to be aware of community tensions and take action to prevent minor
issues or a series of minor issues escalating into something more serious.
225. Lastly, I accept that protected groups are particularly vulnerable and in need of protection.
HCOG assists the police to fulfil their public sector equality duty under s 149 of the
Equality Act 2010. Gender reassignment is one of the protected groups in s 149(7).
226. Overall, I am satisfied that the aims and objectives of HCOG justify the limitation it
imposes on freedom of speech. That is because its aims are extremely important for the
reasons I have given. As against that, the level of interference to freedom of expression
by HCOG is low. The Strasbourg and domestic courts have consistently held that ‘an
important factor to be taken into account when assessing the proportionality of an
interference with freedom of expression is the nature and severity of the penalties
imposed’: eg, Tammer v Estonia (2003) 37 EHRR 43. Further, the Convention itself gives
only limited protection to hate speech (properly so called). There are two approaches.
Article 17 of the Convention excludes entirely from the protection of Article 10 hate
speech which negates the fundamental values of the Convention: see eg Ivanov v Russia,
judgment of 20 February 2007 (ethnic hate); Roj TV a/s v Denmark, judgment of 17 April
2018 (incitement to violence and support for terrorist activity). To such speech Article
10 simply does not apply. Where Article 10 is not excluded by Article 17, then any
restriction upon genuinely hateful speech has generally been easier to justify as necessary
in a democratic society than other forms of speech: see eg Murphy v Ireland, judgment
of 10 July 2003, [66]-[67]; Lester and Pannick, Human Rights Law and Practice (3rd
Edn), [4.10.14].
227. I turn to the second of Lord Reed’s four questions, namely whether HCOG, and in
particular the recording of non-hate incidents, is rationally connected to the objectives it
serves. Plainly, it is. For all of the reasons set out in the evidence of Mr Gianassi and
Mr Tucker it is important that the police have adequate records of potential hate incidents
to inform their work. I accept that the recording of non-criminal incidents is a basic and
necessary aspect of policing. The evidence is that the recording of non-criminal incidents
is provided for by the Home Office’s National Standard for Incident Recording (NSIR).
Among other things the NSIR calls for police to mark incident with qualifiers, and one
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such qualified is ‘hate and prejudice’. In 2018 Her Majesty’s Inspectorate said that
recording non-crime hate incidents was a valuable source of information.
228. The third question is whether a less intrusive measure could have been used without
unacceptably compromising the achievement of the objective. In my judgment it could
not. As I have said, the recording of non-crime hate incidents barely encroaches on
freedom of expression, if it does so at all. I also take into account that key elements of
HCOG have been derived from sources which should command great respect and weight.
It can be concluded that they are what is thought necessary to achieve HCOG’s aims.
These include the Macpherson Report; ACPO Hate Crime Manuals; and Fulford J’s (as
he then was) Race For Justice Taskforce Report of 2006. That was a report on the
handling of racist and religious crime by the police, the CPS and the courts. In response,
in 2007 the Attorney General created a Cross-Government Hate Crime Programme and
tasked it with agreeing a shared definition of hate crime and non-crime hate incidents.
There was also an Independent Advisory Group which, as Mr Gianassi explains at [48]
unanimously supported the inclusion of a response to non-crime hate incidents to
effectively measure tensions and to prevent the escalation to more serious hostility. At
[30] of his statement Mr Giannasi wrote:
“… recording, measuring and proportionate response is vital to
mitigate hate speech and non-crime hate incidents, and this is
an important part the State’s effective protection and
promotion of human rights. Failure to address non-crime hate
incidents is likely to lead to their increase, and ultimately
increase the risk of serious violence and societal damage.”
229. I turn, then, to the fourth of Lord Reed’s questions which is whether, balancing the
severity of HCOG’s effects on the rights of the persons to whom it applies against the
importance of the objectives it serves, to the extent that the measure will contribute to its
achievement, the former outweighs the latter. The question is whether the impact of the
rights infringement is disproportionate to the likely benefits brought by recording noncrime hate incidents under HCOG.
230. The answer to this question is that that impact is not disproportionate to the benefits
which HCOG brings to the achievement of the objectives it serves. That answer largely
flows from my earlier conclusions. The mere recording of non-crime hate incidents
arising out of speech barely impacts on the right to freedom of expression. Set against
that, there is considerable evidence about both the necessity of HCOG’s measures in
relation to non-crime hate incidents and also the benefits which they bring. I have cited
much of this evidence already. In addition, Mike Ainsworth of Stop Hate UK and the
chair of the Government’s Independent Advisory Group on Hate Crime wrote in his
statement at [16] in relation to hate incidents:
“16. Recording of hate incidents by the police is critical for a
number of reasons:
•
Hate incidents often provide the evidence of motivation
for subsequent hate crimes. Specifically where individuals are
victims of harassment or stalking where individual acts may be
sub-criminal.
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•
Hate incidents can increase levels of fear in
communities. Understanding what drives and affects
community cohesion is essential for effective policing
•
Recording of hate incidents can prevent escalation into
criminal behavior. For example we know through our work in
schools that young children are now committing criminal acts
online without understanding that their behavior online can
lead to criminal convictions.”
231. In addition, Nick Antjoule is a specialist in hate crime at a leading LGBT+ charity. He
has experience of working in a police force as a specialist LGBT Liaison Officer, and in
hate crime in a local authority. In his statement he has also provided detailed reasons
explaining why perception-based recording is necessary and why monitoring of noncrime hate incidents is needed to prevent hate crime ([12-18]). Nathan Hall wrote the
Introduction to HCOG and is an academic specialising in hate crimes and the legacy of
the Stephen Lawrence Inquiry. He also holds posts on the Independent Advisory Group
and the NPCC’s Hate Crime Working Group. In his statement at [11]-[31] he explains
in detail the need for perception-based recording; the dynamic of hate speech escalating
into a hate crime; and detailed reasons why it is necessary to record non-crime hate
incidents.
232. Accordingly, there is a wealth of evidence supporting the necessity of the key elements
of HCOG.
233. In considering this question, it is also necessary to consider the safeguards that are in
place in relation to how information recorded and retained under HCOG.
234. First, as I have explained, there is an element of discretion whether to record in HCOG.
It has to be applied in a common-sense manner by police forces. Also, HCOG expressly
provides that it must be applied in a proportionate and Convention compliant manner (at
[6.1] and [6.4]). When Mr Giannasi trains police on hate crime he emphasises the
importance of Articles 8 and 10 of the Convention.
235. In respect of retention, the police are subject to the Data Protection Act 1998 and other
policies including the NSIR; the Home Office Counting Rules for Recorded Crime; the
College of Policing’s Authorised Professional Practice: Information Management –
Retention, review and disposal.
236. Finally, there is the question of disclosure a non-crime hate incident in respect of an
individual. There is a framework of laws and policies in place the legality of which has
been upheld. Disclosure is only permissible in principle, therefore, where the need to
protect the public is at its greatest, ie, where the individual may be in contact with
vulnerable individuals and, because of the test of relevance, where those vulnerable
individuals may belong to the group against whom it is complained the applicant was
hostile. It is right that employers, who themselves must uphold their own equality duties
in relation to their staff and service-users, may be informed about the potential prejudicial
and discriminatory views of prospective employees. There are important safeguards in
place to protect job applicants, who have the right to request that information held about
them be removed from the police’s record. Individuals have a right of appeal against
decisions as to what is to be disclosed.

53

AB 1885

(v) Conclusion
237. I therefore reject the Claimant’s broad-based challenge to the legality of HCOG under
Article 10. In summary, I conclude that (a) the mere recording of a non-crime hate
incident based on an individual’s speech is not an interference with his or her rights under
Article 10(1); (b) but if it is, it is prescribed by law and done for two of the legitimate
aims in Article 10(2); and (c) that HCOG does not give rise to an unacceptable risk of a
violation of Article 10(1) on the grounds of disproportionality.
The legality of the police’s treatment of the Claimant
238. I turn to the Claimant’s narrower challenge. He contends that the combination of the
recording of his tweets as a non-crime hate incident under HCOG; PC Gul going to his
workplace to speak to him about them; their subsequent conversation in which, at a
minimum, PC Gul warned him of the risk of a criminal prosecution if he continued to
tweet; and the Claimant’s subsequent dealings with the police in which he was again
warned about criminal prosecution, interfered with his rights under Article 10(1) in a
manner which was unlawful.
239. On behalf of the Second Defendant Mr Ustych took what might be called a pleading
point, in as much as he contended that as against his client the only complaint by the
Claimant was the recording of his tweets rather than the police’s subsequent action. I do
not accept this. It is clear from the pleadings and the Skeleton Arguments that everyone
was alive to the way in which the case was being put by the Claimant. There is the broad
challenge to HCOG which I have rejected, and there is also the focussed challenge on the
facts as to how it was applied in the Claimant’s case. Mr Ustych met the case on that
basis during argument and that is how I propose to deal with it.
The Claimant’s tweets: the context
240. It is vital to begin with the context of the debate in which the Claimant was writing. As
Lord Steyn said in R (Daly) v Secretary of State for the Home Department [2001] 2 AC
532, 548, ‘in law, context is everything.’ In Vajnai v Hungary (No. 33629/06, judgment
of 8 July 2008), [53] the Court observed:
“… it is only by a careful examination of the context in
which the offending words appear that one can draw a
meaningful distinction between shocking and offensive
language which is protected by Article 10 and that which
forfeits its right to tolerance in a democratic society.”
241. It is very important to recognise that the Claimant was not tweeting in a vacuum. He was
contributing to an ongoing debate that is complex and multi-faceted. In order to
understand the contours of that debate I have been assisted by the first witness statement
of Professor Kathleen Stock, Professor of Philosophy at Sussex University. She
researches and teaches the philosophy of fiction and feminist philosophy. Her
intellectual pedigree is impeccable. She writes:
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“4, In my work, among other things I argue that there’s
nothing wrong, either theoretically, linguistically,
empirically, or politically, with the once-familiar idea that a
woman is, definitionally, an adult human female. I also argue
that the subjective notion of ‘gender identity’ is ill-conceived
intrinsically, and a fortiori as a potential object of law or
policy. In light of these and other views, I am intellectually
‘gender-critical’; that is, critical of the influential societal role
of sex-based stereotypes, generally, including the role of
stereotypes in informing the dogmatic and, in my view, false
assertion that – quite literally – ‘trans women are women’. I
am clear throughout my work that trans people are deserving
of all human rights and dignity.”
242. Professor Stock co-runs an informal network of around 100 gender-critical academics
working in UK and overseas universities. Members of the network come from a wide
variety of different disciplines including sociology, philosophy, law, psychology and
medicine. She says that many members of the network ‘research on the many rich
theoretical and practical questions raised by current major social changes in the UK
around sex and gender’.
243. Professor Stock then describes the ‘hostile climate’ facing gender-critical academics
working in UK universities. She says that any research which threatens to produce
conclusions or outcomes that influential trans-advocacy organisations would judge to be
politically inexpedient, faces significant obstacles. These, broadly, are impediments to
the generation of research and to its publication. She also explains how gender critical
academics face constant student protests which hinder their work.
244. At [17] she says:
“As also indicative, since I began writing and speaking on
gender-critical matters: the Sussex University Student Union
Executive has put out a statement about me on their website,
accusing me of ‘transphobia’ and ‘hatred’; I’ve had my office
door defaced twice with stickers saying that ‘TERFS’ are ‘not
welcome here’ …”
245. I understand that ‘TERF’ is an acronym for ‘trans-exclusionary radical feminist’. It is
used to describe feminists who express ideas that other feminists consider transphobic,
such as the claim that trans women are not women, opposition to transgender rights and
exclusion of trans women from women's spaces and organisations. It can be a pejorative
term.
246. She concludes at [22]:
“… there are also unfair obstacles to getting gender-critical
research articles into academic publications, and in achieving
grant funding.
These stem from a dogmatic belief,
widespread amongst those academics most likely to be asked
to referee a project about sex or gender (eg those already
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established in Gender Studies; those in feminist philosophy)
that trans women are literally women, that trans men are
literally men, and that any dissent on this point must
automatically be transphobic …”
247. Also in evidence is a statement from Jodie Ginsberg, the CEO of Index on Censorship.
Index on Censorship is a non-profit organisation that campaigns for and defends free
expression worldwide. It publishes work by censored writers and artists, promote debate,
and monitor threats to free speech. She deals with a number of topics, including the
Government Consultation on the GRA 2004. She explains at [10]-[11]:
“10. The proposed reforms to the Gender Recognition Act
involve removing the gender recognition procedures
described above and replacing them with a simple selfidentification process (self-ID).
Self-ID means the
transitioner does not have to undergo medical or other
assessment procedures.
11. Many in the UK are concerned that the proposed
reforms for self-ID will erase ‘sex’ as protected
characteristic in the Equality Act 2010 by conflating ‘sex’
and ‘gender’. There are concerns that single sex spaces
with important protective functions (women’s prisons or
women’s refuse shelters for victims of domestic violence or
rape) will be undermined. The UK government has said it
does not plan to amend the existing protections in the
Equality Act; however, this is not convincing to those who
see self-ID in any form as fundamentally incompatible with
legal protection for women and girls.”
248. She goes on to address gender criticism and Twitter and explains that there is on-going
concern that Twitter is stifling legitimate debate on this topic by its terms of service which
apparently treat gender critical comment as hate speech. She then gives a number of
examples where the police have taken action because of things people have posted on
Twitter about transgender issues.
249. She concludes at [27]-[29]:
“27. Index is concerned by the apparent growing number of
cases in which police are contacting individuals about
online speech that is not illegal and sometimes asking for
posts to be removed. This is creating confusion among the
wider population about what is and is not legal speech, and
- more significantly – further suppressing debate on an issue
of public interest, given that the government invited
comment on this issue as part of its review of the Gender
Recognition Act.
28. The confusion of the public (and police) around what is,
and what is not, illegal speech may be responsible for
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artificially inflating statistics on transgender hate crime …
Police actions against those espousing lawful, gender
critical views – including the recording of such views where
reported as ‘hate incidents’ – create a hostile environment
in which gender critical voices are silenced. This is at a
time when the country is debating the limits and meaning
of ‘gender’ as a legal category.
29. It has been reported that the hostile environment in
which this debate is being conducted is preventing even
members of parliament from expressing their opinions
openly. The journalist James Kirkup said in a 2018 report
for The Spectator: “I know MPs, in more than one party,
who privately say they will not talk about this issue in
public for fear of the responses that are likely to follow. The
debate is currently conducted in terms that are not
conducive to – and sometimes actively hostile to – free
expression. As a result, it is very unlikely to lead to good
and socially sustainable policy.”
250. I take the following points from this evidence. First, there is a vigorous ongoing debate
about trans rights. Professor Stock’s evidence shows that some involved in the debate
are readily willing to label those with different viewpoints as ‘transphobic’ or as
displaying ‘hatred’ when they are not. It is clear that there are those on one side of the
debate who simply will not tolerate different views, even when they are expressed by
legitimate scholars whose views are not grounded in hatred, bigotry, prejudice or
hostility, but are based on legitimately different value judgments, reasoning and analysis,
and form part of mainstream academic research.
251. The Claimant’s tweets were, for the most part, either opaque, profane, or unsophisticated.
That does not rob them of the protection of Article 10(1). I am quite clear that they were
expressions of opinion on a topic of current controversy, namely gender recognition.
Unsubtle though they were, the Claimant expressed views which are congruent with the
views of a number of respected academics who hold gender-critical views and do so for
profound socio-philosophical reasons. This conclusion is reinforced by Ms Ginsberg’s
evidence, which shows that many other people hold concerns similar to those held by the
Claimant.
252. The Defendants submitted that this contextual evidence was not relevant to the issues in
this case. I disagree. It is relevant because in the Article 10 context, special protection
is afforded to political speech and debate on questions of public interest: see eg Vajnai v
Hungary (No. 33629/06, judgment of 8 July 2008), [47], where the Court emphasised
that that there is:
“… little scope under Article 10(2) of the Convention for
restrictions on political speech or on the debate of questions
of public interest”.
253. I turn to the required four-part analysis to determine whether the police unlawfully
interfered with the Claimant’s Article 10 rights.
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(i) Interference
254. The first question is whether the police interfered with the Claimant’s right to freedom of
expression. I set out the case law on interference earlier. The issue of whether there has
been an interference with the right to freedom of expression in Article 10(1) is helpfully
summarised in Clayton & Tomlinson, The Law of Human Rights (2nd Edn, Vol 1) at
[15.267]:
“In contrast to the position under some other Articles of the
Convention, the question as to whether there has been an
interference with an Article 10 right will usually be
straightforward. Interferences with the right to freedom of
expression can take a wide variety of forms and the
[ECtHR] has, generally, considered that anything which
impedes, sanctions, restricts or deters expression constitutes
an interference...”
255. The Strasbourg case law shows that comparatively little official action is needed to
constitute an interference for the purposes of Article 10(1). In Steur v Netherlands,
Application 39657/98, judgment of 28 January 2003, a lawyer complained that Bar
disciplinary proceedings had interfered with his Article 10(1) rights. At [29], [44] the
Court said:
“27. The Government argued that the applicant had not
been the subject of any ‘formalities, conditions, restrictions
or penalties’ …
29. The Court acknowledges that no sanction was imposed
on the applicant – not even the lightest sanction, a mere
admonition. Nonetheless, the applicant was censured, that
is, he was formally found at fault in that he had breached
the applicable professional standards. This could have a
negative effect on the applicant, in the sense that he might
feel restricted in his choice of factual and legal arguments
when defending his clients in future cases. It is therefore
reasonable to consider that the applicant was made subject
to a ‘formality’ or a ‘restriction’ on his freedom of
expression.
44. It is true that no sanction was imposed on the applicant
but, even so, the threat of an ex post facto review of his
criticism with respect to the manner in which evidence was
taken from his client is difficult to reconcile with his duty
as an advocate to defend the interests of his clients and
could have a “chilling effect” on the practice of his
profession …”
256. For the reasons I explained earlier, although what was said between PC Gul and the
Claimant is disputed and I cannot resolve that dispute, the undisputed facts plainly show
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that the police interfered with the Claimant’s right to freedom of expression. PC Gul’s
actions in going to the Claimant’s place of work and his misstatement of the facts, his
warning to the Claimant, coupled with the subsequent warnings by the police to the
Claimant that he would be at risk of criminal prosecution if he continued to tweet (the
term ‘escalation’ was never defined or explained) all lead me to conclude that the police
did interfere with his Article 10(1) rights even though he was not made subject to any
formal sanction. There is also the point that the police created a Crime Report which
referred to the Claimant as a ‘suspect’.
257. I bear in mind the Defendants’ submission that I should regard the Claimant’s evidence
about his reaction with caution. However, I accept what he said in [40] of his witness
statement about what he felt following his conversation with PC Gul:
“I felt a deep sense of both personal humiliation, shame for
my family and embarrassment for my Company, its
customers, suppliers and employees. I also felt anxious as
to what this might mean for me, the family and the business.
What did a hate incident say of me and what would happen
if it escalated ? How could it escalate ? How would I cross
the line into criminality ? Where was the safe place to
engage in critical comment about deeply concerning
legislative possibilities …”
258. It seems to me that this would be the reaction of anyone who had been exercising their
free expression rights and then received a visit from the police as a consequence.
259. Mr Auburn and Mr Ustych both sought to play down the police’s actions. They said that
there had been no interference with the Claimant’s free expression rights or, if there had,
it was at a trivial level. In my judgment these submissions impermissibly minimise what
occurred and do not properly reflect the value of free speech in a democracy. There was
not a shred of evidence that the Claimant was at risk of committing a criminal offence.
The effect of the police turning up at his place of work because of his political opinions
must not be underestimated. To do so would be to undervalue a cardinal democratic
freedom. In this country we have never had a Cheka, a Gestapo or a Stasi. We have
never lived in an Orwellian society.
260. It is nothing to the point that the Claimant subsequently gave interviews to various media
outlets, or that he soon continued to tweet on transgender issues, and that both of these
generated further publicity. That, in my judgment, does not mean that what the police
did was not an interference under Article 10(1). The paradigm case of an Article 10(1)
interference is where someone suffers a criminal punishment as a consequence of exercise
their right to freedom of speech. The fact that they may continue to speak following their
punishment does not stop that punishment from being an interference.
261. Warning the Claimant that in unspecified circumstances he might find himself being
prosecuted for exercising his right to freedom of expression on Twitter had the capacity
to impede and deter him from expressing himself on transgender issues. In other words,
the police’s actions, taken as a whole, had a chilling effect on his right to freedom of
expression. That is an interference for the purposes of Article 10(1).
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(ii) Prescribed by law
262. Were the police’s actions ‘in accordance with law’ ? In principle they had the power to
record the tweets under HCOG, although whether it was proper to do so I will consider
later in connection with proportionality. ACC Young had the power to issue his statement
and Acting Inspector Wilson had the power to write to the Claimant in response to his
complaint.
263. PC Gul’s evidence about what power he was exercising when he visited the Claimant’s
workplace and subsequently spoke to the Claimant is confused. He does not identify the
power in his statement. His confusion is illustrated by [12] of his statement, where he
said that ‘the purpose of my visit was simply to speak with Mr Miller rather than the
exercise of any police powers that were available to me.’
264. Despite his confusion, I am prepared to assume that PC Gul was acting within the scope
of his common law power to prevent crime when he went to the Claimant’s workplace
and later spoke to him in order to warn him about ‘escalation’. But I should make clear,
as I have already said, that there was no evidence that the Claimant either had, or was
going to, escalate his tweets so that they potentially would amount to a criminal offence
so as to require police action. The contrary conclusion is irrational. From November 2018
until January 2019 the Claimant’s tweets had followed a fairly random pattern, raising
subjects relating to transgender which were probably only of interest to obsessives (such
as who won a particular event at the 1976 Olympics). There is no evidence that they
were, for example, becoming increasingly offensive and intemperate, or that the Claimant
was beginning specifically to target transgender people, or that increasing numbers of
people were being offended by them.
265. No-one can forget the despicable language recorded by the police during their
investigation of the Stephen Lawrence murder. But the Claimant’s tweets were a world
away from that. As I have explained, he expressed the sort of views that are also held by
many academics as part of a complex multi-faceted debate.
266. At this point I should refer to the second witness statement of Professor Stock. In it she
discusses the differences between speech perceived as racist, and utterances that are
frequently perceived by hearers as motivated by transphobia, or understood as hostility
or prejudice against a person who is transgender, eg, ‘Trans women aren’t women’. She
says at [5]:
“5. Where an utterance is perceived to be racist, it usually
contains some identifiable pejorative element which
explains that perception, so that it is not reasonably
interpretable merely as straightforward, non-evaluative
description. For instance, racist utterances might involve:
a slur, such as the N-word, conventionally expressing
contempt; mocking epithets designed to ridicule; or other
statements expressing personal disapproval …
267. In contrast, she says expressions such as ‘Trans women aren’t women’:
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“… contain no pejorative, expressive, mocking, or
disapproving elements. In the mouths of many people, these
utterances are intended to convey, and be heard as simple
descriptions of observable facts; that is they are intended to
be fact-stating and non-evaluative utterances, along the lines
of ‘water boils and 100 degrees’ or ‘pillar boxes in the UK
are red.
6. For many English speakers, ‘woman’ is strictly
synonymous with ‘biologically female and ‘man’ with
‘biologically male’. For these speakers, therefore, given the
accompanying true belief that trans women are biologically
male, to say that ‘trans women are men’ and ‘trans women
aren’t women’ is simply to neutrally state facts’”
268. During the hearing I asked Mr Ustych what criminal offences the police had in mind
when they warned the Claimant about escalation and further tweeting. He suggested the
offence under s 127 of the Communications Act 2003 which, to recap, makes it an offence
to send ‘a message or other matter that is grossly offensive or of an indecent, obscene or
menacing character’ via a public telecommunications system. He also suggested the
offence under s 1 of the Malicious Communications Act 1988. In my judgment the
suggestion that there was evidence that Claimant could escalate so as to commit either
offence is not remotely tenable.
269. The s 127 offence was considered by the House of Lords in Director of Public
Prosecutions v Collins [2006] 1 WLR 2223. The defendant telephoned his Member of
Parliament and spoke or left messages using offensive racial terms. None of the people
whom the defendant addressed or who picked up the recorded messages was a member
of an ethnic minority. The defendant was tried for sending, by means of a public
telecommunications system, messages that were grossly offensive contrary to s 127 of
the Communications Act 2003. The justices held that, although the conversations and
messages were offensive, a reasonable person would not have found them grossly
offensive; accordingly, they acquitted the defendant. The Divisional Court dismissed the
Crown's appeal by way of case stated. The House of Lords allowed the Crown’s appeal.
It held: (a) that the purpose of s 127(1)(a) was to prohibit the use of a service provided
and funded by the public for the benefit of the public, for the transmission
of communications which contravened the basic standards of society; (b) that the
proscribed act was the sending of the message of the proscribed character by the defined
means, and the offence was complete when the message was sent; (c) it was for the court,
applying the standards of an open and just multiracial society and taking account of the
context and all relevant circumstances, to determine as a question of fact whether a
message was grossly offensive; (d) that it was necessary to show that the defendant
intended his words to be grossly offensive to those to whom the message related, or that
he was aware that they might be taken to be so.
270. It held that that the defendant's messages were grossly offensive and would be found by
a reasonable person to be so, and that although s 127(1)(a) interfered with the right to
freedom of expression under Article 10, it went no further than was necessary in a
democratic society for achieving the legitimate objective of preventing the use of the
public electronic communications network for attacking the reputations and rights of
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others; and that, accordingly, since the messages had been sent by the defendant by means
of a public electronic communications network, he should have been convicted of an
offence under s 127(1)(a).
271. The Claimant’s tweets did not come close to this offence. No reasonable person could
have regarded them as grossly offensive, and certainly not having regard to the context
in which they were sent, namely, as part of a debate on a matter of current controversy.
Nor could they be reasonably regarded as indecent or menacing. The lyric which
apparently most concerned PC Gul used the words ‘breasts’ and ‘vagina’. The use of
such words in twenty-first century United Kingdom is not indecent, or at least not in the
satirical context in which they were deployed. Nor was the use of the words ‘penis’ in
one of the other tweets. Nor was there any evidence that the Claimant intended to be
grossly offensive: he regarded himself as simply using sarcasm and satire as part of the
gender recognition debate in tweets to his Twitter followers. As I have held, apart from
Mrs B, there is no firm evidence about who read the tweets, or what their reaction was. I
infer from this that apart from her, no-one else was remotely concerned by them.
However, the Claimant had no reason to know that Mrs B would read them and be
offended.
272. Section 1 of the Malicious Communications Act 1988 provides:
“Any person who sends to another person - (a) a letter,
electronic communication or article of any description which
conveys - (i) a message which is indecent or grossly offensive
… is guilty of an offence if his purpose, or one of his purposes,
in sending it is that it should … cause distress or anxiety to
the recipient or to any other person to whom he intends that it
or its contents or nature should be communicated.”
273. The Claimant’s tweets did not amount to this offence for essentially the same reasons
they did not constitute the s 127 offence: they were not grossly offensive or indecent and
the Claimant did not intend to cause anyone anxiety or distress.
(iii) Legitimate aim
274. I am prepared to assume for the purposes of argument that the police’s actions taken as a
whole were aimed at two of the purposes specified in Article 10(2), namely for the
prevention of crime or the protection of the rights and freedoms of others. As I have
explained, there was in fact no risk of any offence being committed by the Claimant, but
I am prepared to accept that PC Gul’s acted as he did because he thought there was such
a risk, and that he believed he was protecting Mrs B’s right not to be offended.
(iv) Necessary in a democratic society
275. I turn to the question of ‘necessary in a democratic society’ and proportionality. I set out
the four questions to be considered earlier in this judgment. Proportionality is always
fact specific and the facts have to be closely scrutinised: Bridges, supra, [100], [108].
276. The first question is whether the objective of the police’s actions in warning the Claimant
was sufficiently important to justify restricting his freedom of speech. I remind myself
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that there is little scope under Article 10(2) of the Convention for restrictions on political
speech or on the debate of questions of public interest: see eg Vajnai v Hungary, supra,
[47].
In R (Prolife Alliance) v British Broadcasting Corporation, supra, [6], Lord
Nicholls said:
“6. Freedom of political speech is a freedom of the very
highest importance in any country which lays claim to
being a democracy. Restrictions on this freedom need to be
examined rigorously by all concerned, not least the courts.
The courts, as independent and impartial bodies, are
charged with a vital supervisory role.”
277. I also remind myself, as Lord Bingham said in Shayler, supra, that the test of necessity is
a stringent one. Strong justification is therefore needed to justify a restriction on such
speech. In my judgment, there was no such justification in this case.
278. The two legitimate aims in question were the prevention of crime and the protection of
others. For the reasons I have given there was no rational basis on which PC Gul could
have believed that there was any risk of the Claimant committing a criminal offence.
There was accordingly no need for him to visit the Claimant’s workplace and then warn
him about the danger of being prosecuted if he escalated. Nor was there any need for
ACC Young and Acting Inspector Wilson to say the same thing. As I have already said
but emphasise again, there was no firm evidence that anyone had read his tweets and been
upset, apart from Mrs B. There was no evidence anyone would read any future tweets
and be upset by them. As I have pointed out, PC Gul was wrong to say that the tweets
had upset ‘many members’ of the transgender community. There was no evidence of that
and Mrs B does not say that in her witness statement.
279. The Claimant’s tweets were not targeted at Mrs B, nor even the transgender community.
They were primarily aimed at his 900-odd Twitter followers many of whom, as I said
earlier, can be assumed to be of a like mind. Mrs B chose to read them. Until she got
involved, there is no evidence anyone had paid any attention to the Claimant’s tweets.
No-one had been bothered by them. No-one had responded to them. No-one had
complained about them. Some of them were so opaque I doubt many people would have
understood them even if they had read them.
280. I hesitate to be overly critical of Mrs B, given she has not given evidence, but I consider
it fair to say that her reaction to the Claimant’s tweets was, at times, at the outer margins
of rationality. For example, her suggestion that the Claimant would have been antiSemitic eighty years ago had no proper basis and represents an extreme mindset on her
behalf. Equally, her statement that if the Claimant wins this case, transgender people
will have to ‘kiss their rights goodbye’ was simply wrong. The Equality Act 2010 will
remain in force. The evidence of Professor Stock shows that the Claimant is far from
alone in a debate which is complex and multi-faceted. Mrs B profoundly disagrees with
his views, but such is the nature of free speech in a democracy. Professor Stock’s
evidence demonstrates how quickly some involved in the transgender debate are prepared
to accuse others with whom they disagree of showing hatred, or as being transphobic
when they are not, but simply hold a different view. Mrs B’s evidence would tend to
confirm Professor Stock’s evidence.
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281. Although I do not need to decide the point, I entertain considerable doubt whether the
Claimant’s tweets were properly recordable under HCOG at all. It seems to me to be
arguable that the tweets (or at least some of them) did not disclose hostility or prejudice
to the transgender community and so did not come within the definition of a non-crime
hate incident. HCOG rightly notes at [1.2.2] that ‘hate implies a high degree of animosity
…’. Professor Stock has explained that expressions which are often described as
transphobic are not in fact so, or at least necessarily so (unlike racist language, which is
always hateful and offensive). I acknowledge the importance of perception-based
reporting for all of the reasons I set out earlier and I am prepared to accept that Mrs B
had the perception that the tweets demonstrated hostility or prejudice to the transgender
community. But I would question whether that conclusion was a rational one in relation
to at least some of them. It is striking that no-where in their evidence did Mrs B or PC
Gul specifically identify which tweets amounted to hate speech, or why. It is just asserted
that they did, without further discussion. In my view many of them definitely did not,
eg, the tweet about Dame Jenni Murray. That, it seems to me, was a protest against those
who were seeking to curtail freedom of speech, and was not about transgender issues at
all. Calling Dr Harrop a ‘gloating bastard’ was not very nice, but it was not displaying
hatred or prejudice to the transgender community. Asking why gender critical views
were not more represented in the media was a perfectly reasonable enquiry, as was asking
what the Trans Day of Remembrance was. The Claimant’s evidence, which I accept, is
that he is not prejudiced and that his tweets were sent as part of an ongoing debate. Whilst
I am prepared to accept Mrs B’s indignation, I question whether Mrs B fell into [1.2.4]
as someone who was responding to an internet story or who was reporting for a political
motive, making the recording of her complaint not appropriate. The Crime Report shows
she herself was not above making derogatory comments online about people she
disagrees with on transgender issues; in other words, Mrs B is an active participant in the
trans debate online.
282. I readily accept, of course, that a single victim can be the subject of hate speech that is
properly recordable under HCOG. But I do think that it is significant in this case that
the Claimant was tweeting to a large number of people, and yet only Mrs B complained,
and did so in terms that on any view were extreme and, as I have explained, not wholly
accurate. That is a factor that has to be taken into account when the proportionality of
the police’s response is assessed.
283. Overall, given the importance of not restricting legitimate political debate, I conclude that
Mrs B’s upset did not justify the police’s actions towards the Claimant including turning
up at his workplace and then warning him about criminal prosecution, thereby interfering
with his Article 10(1) rights.
284. The answer to the second question, whether the measure was rationally connected to the
objective, flows from the first question. It was not. It was not rational or necessary to
warn the Claimant for the reasons that I have given.
285. The third question is whether a less intrusive measure could have been used without
unacceptably compromising the achievement of the objective. If some of the tweets were
in fact a non-crime hate incident because of their effect on Mrs B then the police could
simply have recorded them pursuant to HCOG and taken no further step. In his statement
PC Gul accepts that one option that was open to him was to take no further action. They

64

AB 1896

could also have advised Mrs B not to read any subsequent tweets. Both of those things
would have served the objectives in question.
286. The fourth question is whether the impact of the rights infringement is disproportionate
to the likely benefit of the impugned measure. I am quite satisfied that it is. The
Claimant’s Article 10(1) right to speak on transgender issues as part of an ongoing debate
was extremely important for all of the reasons I have given and because freedom of
speech is intrinsically important. There was no risk of him committing an offence and
Mrs B’s emotional response did not justify the police acting as they did towards the
Claimant. What they did effectively granted her a ‘heckler’s veto’. As to this, in Vajnaj
v Hungary, supra, the Court said at [57]:
“In the Court’s view, a legal system which applies
restrictions on human rights in order to satisfy the dictates
of public feeling – real or imaginary – cannot be regarded
as meeting the pressing social needs recognised in a
democratic
society, since that society
must remain
reasonable in its judgement. To hold otherwise would
mean that freedom of speech and opinion is subjected
to the heckler’s veto.”
287. What the Claimant wrote was lawful. The Claimant was just one person writing things
which only one other person found offensive out of however many read them. Mrs B
chose to read the Claimant’s tweets. The tweets were not directed at her. If the Claimant’s
tweets had been reported in a newspaper and Mrs B had complained as a consequence,
then I seriously doubt it would have been recorded as a hate incident. He would have
been expressing himself in a public forum (as he did on Twitter) for people to read, or
not, what he had to say. What happened in this case was not in my judgment meaningfully
different.
Conclusion
288. In his treatise On Liberty (1859) John Stuart Mill wrote:
“If all mankind minus one, were of one opinion, and only
one person were of the contrary opinion, mankind would be
no more justified in silencing that one person, than he, if he
had the power, would be justified in silencing mankind.”
289. For the reasons I have set out, whilst Mrs B made a complaint that was recorded under
HCOG, the police’s treatment of the Claimant thereafter disproportionately interfered
with his right of freedom of expression, which is an essential component of democracy
for all of the reasons I explained at the beginning of this judgment.
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King, Irwin, Henderson LJJ

Human rights ! Respect for private life ! Gender identity ! Passport O–ce"s
policy to issue passports bearing either male or female indicator ! Whether
infringing Convention rights of persons identifying as non-gendered ! Whether
concept of ##private life"" encompassing identi$cation as non-gendered !
Whether positive obligation on state to permit non-gendered persons to apply for
passports indicating non-gendered identity ! Whether discrimination against
non-gendered persons in enjoyment of Convention rights ! Human Rights Act
1998 (c 42), Sch 1, Pt I, arts 8, 141
Costs ! Order for costs ! Costs capping order ! Parties to judicial review claim
agreeing to cap costs ! Judge dismissing claim but reducing costs payable by
claimant on ground claimant making out part of claim ! Judge applying
reduction to capped costs rather than uncapped costs ! Whether judge erring in
not applying reduction to uncapped costs ! Criminal Justice and Courts Act
2015 (c 2), ss 88, 892 ! CPR r 44.23
The claimant, who had been born with female physical sexual characteristics,
identi!ed as having no gender. It was the policy of Her Majesty"s Passport O–ce to
require applicants for United Kingdom passports to state their gender as either male
or female and to only issue passports bearing a male or female indicator in the ##sex""
!eld. The claimant sought judicial review of that policy on the grounds that it
unlawfully interfered with the claimant"s right to respect for private life, guaranteed
by article 8 of the Convention for the Protection of Human Rights and Fundamental
Freedoms; alternatively, that it unlawfully discriminated against persons who
identi!ed as being non-gendered in the enjoyment of their article 8 rights, contrary to
article 14 of the Convention. The claimant also applied for an order under sections
88 to 89 of the Criminal Justice and Courts Act 2015 capping the amount of costs for
which the claimant could be liable in the proceedings, but withdrew that application
on the making of a consent order which provided that neither party could recover
more than £3,000 in costs from the other. The judge dismissed the claim for judicial
review, !nding that the claimant"s article 8 rights were engaged but had not been
breached by the policy, and ordered the claimant to pay the Secretary of State"s costs
1
Human Rights Act 1998, Sch 1, Pt I, art 8: ##1. Everyone has the right to respect for his
private and family life, his home and his correspondence. 2. There shall be no interference by a
public authority with the exercise of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others.""
Art 14: ##The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.""
2
Criminal Justice and Courts Act 2015, ss 88, 89: see post, para 131.
3
CPR r 44.2: ##(1) The court has discretion as to$ (a) whether costs are payable by one
party to another; (b) the amount of those costs; and (c) when they are to be paid. (2) If the
court decides to make an order about costs$ (a) the general rule is that the unsuccessful party
will be ordered to pay the costs of the successful party; but (b) the court may make a di›erent
order.""
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limited to the sum of £2,000 on the basis that the claimant had succeeded on the
question of whether article 8 was engaged.
On the claimant"s appeal and the Secretary of State"s cross-appeal$
Held, dismissing the appeal and the cross-appeal, (1) that since there was little
more central to a citizen"s private life than their gender, whatever that gender might
or might not be, the claimant"s identi!cation as non-gendered engaged article 8; that
the state had a relatively wide margin of appreciation when determining (i) what,
if any, positive obligation was placed on the state to protect that aspect of the
claimant"s private life and (ii) the form in which that obligation was to be
implemented domestically; that, further, in determining whether there was such a
positive obligation a fair balance had to be struck between the competing interests of
the individual and the community as a whole; that, in the circumstances, the judge
had not erred in !nding that the claimant"s article 8 right to respect for private life did
not encompass a positive obligation on the part of the state to permit the claimant to
apply for and be issued with a passport with an ##X"" marker signifying an unspeci!ed
gender in the ##sex"" !eld; that, therefore, the current policy of Her Majesty"s Passport
O–ce not to permit the claimant to apply for and be issued with such a passport did
not amount to an unlawful interference with the claimant"s article 8 rights; that even
if there had been such interference, it would have been justi!able as a limited and
proportionate interference with those article 8 rights; that, furthermore, the question
as to whether any di›erence in the treatment of persons who identi!ed as having no
gender was objectively justi!ed under article 14 would result in the same answer and
consequently the policy did not amount to unlawful discrimination under article 14;
and that, accordingly, the current policy of Her Majesty"s Passport O–ce did not
amount to an unlawful breach of the claimant"s article 8 rights, either taken alone or
in conjunction with article 14 (post, paras 46—48, 70—71, 84, 98, 101, 105, 107, 113,
117, 121, 123, 125).
Rees v United Kingdom (1986) 9 EHRR 56, Goodwin v United Kingdom (2002)
35 EHRR 18 and H%m%l%inen v Finland (2014) 37 BHRC 55, GC considered.
(2) That although the court had not made a costs capping order under sections 88
and 89 of the Criminal Justice and Courts Act 2015, the exercise of the court"s
discretion as to costs should nevertheless be informed by the public policy which
underpinned the costs capping regime in that Act, of promoting access to justice in
judicial review proceedings which satis!ed the test of being ##public interest
proceedings"" within the meaning of section 88; that it would not sit well with that
public policy if the court applied a mechanical approach to the exercise of its costs
discretion, whereby it treated the costs cap as if it did not exist until it was applied at
the end of the process to whatever resulting !gure was yielded by the application of
the normal principles set out in CPR r 44.2; that, therefore, there was no reason in
law or principle why a judge should not, in an appropriate case, apply a percentage
reduction to the amount of the capped costs, rather than to the uncapped costs; and
that, in the present case, where the parties had known from an early stage that their
costs would be capped, the judge had been entitled to apply the reduction to the
amount of the capped costs (post, paras 122, 124, 148—150, 152).
Decision of Jeremy Baker J [2018] EWHC 1530 (Admin); [2018] 1 WLR 5119
a–rmed.
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H%m%l%inen v Finland CE:ECHR:2014:0716JUD003735909; 37 BHRC 55, GC
Kopf and Liberda v Austria CE:ECHR:2012:0117JUD000159806; [2012] 1 FLR
1199
McLaughlin, In re [2018] UKSC 48; [2018] 1 WLR 4250; [2019] 1 All ER 471,
SC(NI)
R (Steinfeld) v Secretary of State for International Development [2018] UKSC 32;
[2020] AC 1; [2018] 3 WLR 415; [2018] 4 All ER 1, SC(E)
R (Ullah) v Special Adjudicator [2004] UKHL 26; [2004] 2 AC 323; [2004] 3 WLR
23; [2004] 3 All ER 785, HL(E)
Rees v United Kingdom CE:ECHR:1986:1017JUD000953281; 9 EHRR 56
Schalk and Kopf v Austria CE:ECHR:2010:0624JUD003014104; 53 EHRR 20
SV v Italy CE:ECHR:2018:1011JUD005521608
Van K'ck v Germany CE:ECHR:2003:0612JUD003596897; 37 EHRR 51
The following additional cases were cited in argument:
A (Children) (Contact: Ultra-Orthodox Judaism: Transgender Parent), In re
(Stonewall Equality Ltd intervening) [2017] EWCA Civ 2164; [2018] 4 WLR 60;
[2018] 3 All ER 316, CA
A v Secretary of State for the Home Department [2004] UKHL 56; [2005] 2 AC 68;
[2005] 2 WLR 87; [2005] 3 All ER 169, HL(E)
AL (Serbia) v Secretary of State for the Home Department [2008] UKHL 42; [2008]
1 WLR 1434; [2008] 4 All ER 1127, HL(E)
Advisory Opinion OC-24/17 Series A No 24, 24 November 2017, Inter-American
Court of Human Rights
B v France CE:ECHR:1992:0325JUD001334387; 16 EHRR 1
D v Comr of Police of the Metropolis (Liberty intervening) [2018] UKSC 11; [2019]
AC 196; [2018] 2 WLR 895; [2018] 3 All ER 369, SC(E)
G (Adoption: Unmarried Couple), In re [2008] UKHL 38; [2009] AC 173; [2008]
3 WLR 76, HL(NI)
Moohan v Lord Advocate (Advocate General for Scotland intervening) [2014] UKSC
67; [2015] AC 901; [2015] 2 WLR 141; [2015] 2 All ER 361, SC(Sc)
Oliari v Italy CE:ECHR:2015:0721JUD001876611; 65 EHRR 26
1 BvR 2019/16 DE:BVerfG:2017:rs20171010.1bvr201916
PV v Spain CE:ECHR:2010:1130JUD003515909
R (C) v Secretary of State for Work and Pensions [2017] UKSC 72; [2017] 1 WLR
4127; [2017] PTSR 1476; [2018] 2 All ER 391, SC(E)
R (Hooper) v Secretary of State for Work and Pensions [2005] UKHL 29; [2005]
1 WLR 1681; [2006] 1 All ER 487, HL(E)
R (JK) v Registrar General for England and Wales [2015] EWHC 990 (Admin);
[2016] 1 All ER 354
R (Nicklinson) v Ministry of Justice (CNK Alliance Ltd intervening) [2014] UKSC
38; [2015] AC 657; [2014] 3 WLR 200; [2014] 3 All ER 843, DC
R (Steinfeld) v Secretary of State for Education [2017] EWCA Civ 81; [2018] QB
519; [2017] 3 WLR 1237; [2017] 4 All ER 47, CA
R (Stott) v Secretary of State for Justice [2018] UKSC 59; [2020] AC 51; [2018]
3 WLR 1831; [2019] 2 All ER 351, SC(E)
R (TT) v Registrar General for England and Wales (AIRE Centre intervening) [2019]
EWHC 2384 (Fam); [2020] Fam 45; [2019] 3 WLR 1195
Schroer v Billington (2008) 577 F Supp 2d 293
She–eld and Horsham v United Kingdom CE:ECHR:1998:0730JUD002298593;
27 EHRR 163, GC
Stec v United Kingdom CE:ECHR:2006:0412JUD006573101; 43 EHRR 47, GC
Stjerna v Finland CE:ECHR:1994:1125JUD001813191; 24 EHRR 195
X and Y v The Netherlands CE:ECHR:1985:0326JUD000897880; 8 EHRR 235
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YY v Turkey CE:ECHR:2015:0310JUD001479308; Reports of Judgments and
Decisions 2015-I, p 461
Zzyym v Kerry (2016) 220 F Supp 3d 1106
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The following additional cases, although not cited, were referred to in the skeleton
arguments:
Abela v Baadarani [2013] UKSC 44; [2013] 1 WLR 2043; [2013] 4 All ER 119,
SC(E)
Cossey v United Kingdom CE:ECHR:1990:0927JUD001084384; 13 EHRR 622
Courten v United Kingdom CE:ECHR:2008:1104DEC000447906
Ghaidan v Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557; [2004] 3 WLR 113;
[2004] 3 All ER 411, HL(E)
Grant v United Kingdom CE:ECHR:2006:0523JUD003257003; 44 EHRR 1
L v Lithuania CE:ECHR:2007:0911JUD002752703; 46 EHRR 22
MX FR:CCASS:2017:C100531
Mikulic« v Croatia CE:ECHR:2002:0207JUD005317699; 11 BHRC 689
O–ce of Government Commerce v Information Comr (Attorney General
intervening) [2008] EWHC 774 (Admin); [2010] QB 98; [2009] 3 WLR 627
Petrovic v Austria CE:ECHR:1998:0327JUD002045892; 33 EHRR 14
Pretty v United Kingdom CE:ECHR:2002:0429JUD000234602; 35 EHRR 1
R v Parliamentary Comr for Administration, Ex p Balchin [1998] 1 PLR 1
R v Secretary of State for Trade and Industry, Ex p Lonrho plc [1989] 1 WLR 525;
[1989] 2 All ER 609, HL(E)
R (Carson) v Secretary of State for Work and Pensions [2005] UKHL 37; [2006] AC
173; [2005] 2 WLR 1369; [2005] 4 All ER 545, HL(E)
R (H) v Secretary of State for Health and Social Care [2019] EWHC 2095 (Admin)
R (JS) v Secretary of State for Work and Pensions (Child Poverty Action Group
intervening) [2015] UKSC 16; [2015] 1 WLR 1449; [2015] PTSR 471; [2015]
4 All ER 939, SC(E)
R (MR) v Secretary of State for the Home Department [2017] EWHC 469 (Admin);
[2017] ACD 58
R (National Association of Health Stores) v Department of Health [2005] EWCA Civ
154; The Times, 9 March 2005, CA
R (R) v Chief Constable of Greater Manchester Police [2018] UKSC 47; [2018]
1 WLR 4079; [2019] 1 All ER 391, SC(E)
R (Reilly) v Secretary of State for Work and Pensions (No 2) [2016] EWCA Civ 413;
[2017] QB 657; [2016] 3 WLR 1641, CA
R (SB) v Governors of Denbigh High School [2006] UKHL 15; [2007] 1 AC 100;
[2006] 2 WLR 719; [2006] 2 All ER 487, HL(E)
R (Tigere) v Secretary of State for Business, Innovation and Skills (Just For Kids
Law intervening) [2015] UKSC 57; [2015] 1 WLR 3820; [2016] 1 All ER 191,
SC(E)
R (Williams) v Powys County Council [2017] EWCA Civ 427; [2018] 1 WLR 439,
CA
R (XH) v Secretary of State for the Home Department [2016] EWHC 1898 (Admin);
The Times, 10 October 2016, DC
Rabone v Pennine Care NHS Trust (INQUEST intervening) [2012] UKSC 2; [2012]
2 AC 72; [2012] 2 WLR 381; [2012] PTSR 497; [2012] 2 All ER 381, SC(E)
Smith v Lancashire Teaching Hospitals NHS Foundation Trust [2017] EWCA Civ
1916; [2018] QB 804; [2018] 2 WLR 1063, CA
Surrey County Council v P (Equality and Human Rights Commission intervening)
[2014] UKSC 19; [2014] AC 896; [2014] 2 WLR 642; [2014] PTSR 460; [2014]
2 All ER 585, SC(E)
Thlimmenos v Greece CE:ECHR:2000:0406JUD003436997; 31 EHRR 15, GC
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Van Raalte v The Netherlands CE:ECHR:1997:0221JUD002006092; 24 EHRR
503
Wandsworth London Borough Council v Michalak [2002] EWCA Civ 271; [2003]
1 WLR 617; [2002] 4 All ER 1136, CA
X v Former Yugoslav Republic of Macedonia CE:ECHR:2019:0117JUD
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APPEAL from Jeremy Baker J
By a Part 8 claim form dated 2 June 2017 the claimant, Christie ElanCane, sought judicial review of the policy of the Secretary of State for the
Home Department to require an applicant for a United Kingdom passport to
declare whether that person"s gender was either male or female and only to
issue passports bearing an ##M"" (male) or ##F"" (female) indicator in the sex
!eld, rather than an ##X"", indicating an unspeci!ed sex. Warby J refused
permission to proceed with the claim on consideration of the papers.
On 12 October 2017, following a renewed oral hearing, Gilbart J gave
permission to proceed with the claim. The grounds of challenge were, inter
alia, that the Government"s policy (i) unlawfully interfered with the
claimant"s right to respect for a non-gendered identity, contrary to article 8
of the Convention for the Protection of Human Rights and Fundamental
Freedoms, (ii) unlawfully discriminated between the claimant and persons
who self-identi!ed as male or female, contrary to article 14, and (iii) was
irrational. Following the claimant"s application for a costs capping order
pursuant to sections 88 to 89 of the Criminal Justice and Courts Act 2015,
the parties agreed to limit each other"s contingent costs liabilities to a
maximum of £3,000, which agreement was also re%ected in the order of
Gilbart J. Human Rights Watch was given permission to intervene in
support of the claimant"s case by written submissions.
By a decision dated 22 June 2018 and by order made on 29 June 2018,
Jeremy Baker J sitting in the Administrative Court of the Queen"s Bench
Division [2018] EWHC 1530 (Admin); [2018] 1 WLR 5119 dismissed
the claim for judicial review, holding that: (1) whilst the claimant"s
non-gendered identity fell within the scope of the right to respect for private
life protected by article 8 and the claimant"s article 8 right was therefore
engaged, (2) the Government"s continuing policy did not amount to an
unlawful breach of that right and accordingly there was no positive
obligation on the Government to provide an ##X"" marker on passports. By
an order dated 8 August 2018, Jeremy Baker J ordered the claimant to
pay the defendant"s costs limited to the sum of £2,000, which provided for
a discount of 33% to re%ect the claimant"s success on the issue of the
engagement of article 8.
By an appellant"s notice !led on 12 October 2018 and pursuant to
permission granted on 26 October 2018 the claimant appealed on the
ground that the judge had erred in !nding no unlawful breach of article 8 or
14. The Secretary of State cross-appealed on the grounds that that the judge
had erred: (1) in !nding that the claimant"s article 8 rights were engaged; and
(2) in the costs order which he made, by applying a percentage reduction to
the capped rather than the much higher actual costs, when calculating the
amount of costs to be paid by the claimant to the Secretary of State on the
dismissal of the judicial review claim.
The facts are stated in the judgment of King LJ, post, paras 1—32.
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Kate Gallafent QC, Tom Mountford and Gayatri Sarathy (instructed by
Cli›ord Chance) for the claimant.
The claimant"s rights under article 8 of the Convention for the Protection
of Human Rights and Fundamental Freedoms fall to be analysed by
reference to (a) whether the Secretary of State has a positive obligation under
article 8 to allow the claimant and the a›ected class to apply for and be
issued with a passport with an ##X"" marker signifying an unspeci!ed gender
in the gender/sex !eld; or (b) whether the current policy constitutes an
unjusti!ed negative interference with the claimant"s and the a›ected class"
rights under article 8.
In order to give adequate respect to the rights of a non-gendered person
under article 8, the state has a positive obligation to allow the claimant to
apply for and be issued with a passport with an ##X"" marker: see X and Y v
The Netherlands (1985) 8 EHRR 235, para 23 and H%m%l%inen v Finland
(2014) 37 BHRC 55, paras 62—63. The !rst stage is to determine whether
article 8 is engaged: Kopf and Liberda v Austria [2012] 1 FLR 1199,
para 34. Article 8 applies to the fundamental, deeply personal right to
gender identity: see Van K'ck v Germany (2003) 37 EHRR 51, paras 56, 69
and Goodwin v United Kingdom (2002) 35 EHRR 18, para 27. Accordingly
there is no basis for limiting the scope of article 8 to those who identify as
male or female; it is also engaged in the case of a person who identi!es as
non-gendered.
Non-gendered persons are currently obliged to mischaracterise their
gender when applying for a passport and this represents a ##discordance
between social reality and the law"": Oliari v Italy (2015) 65 EHRR 26,
para 161 and Goodwin, paras 77—78. A passport is of great signi!cance to
the claimant"s private life, as a primary form of identi!cation and a method
of being able to travel.
In determining (a) whether a positive obligation arises and (b) the form of
implementation of that obligation domestically, the court must undertake a
weighing exercise to identify a fair balance between the interests of the
individual and the interests of the community as a whole: see H%m%l%inen 37
BHRC 55, para 65. When carrying out the fair balance exercise, the court
will consider (i) factors which relate to the identity in question (the
individual); (ii) factors which concern the state and its systems (coherence);
and (iii) the position in other states in the Council of Europe (consensus): see
H%m%l%inen, paras 66—67.
In considering whether a fair balance has been struck, the state enjoys
a ##certain"" margin of appreciation: Van K'ck v Germany 37 EHRR 51,
paras 71—72. Whilst the margin of appreciation is wide at the implementation
stage, it is narrower when the court is deciding whether a positive obligation
arises in the !rst place: H%m%l%inen, para 67. The margin will also be more
restricted in relation to the recognition of a positive obligation where a
particularly important facet of an individual"s existence or identity is at stake:
see AP, Gar&on and Nicot v France CE:ECHR:2017:0406JUD007988512,
para 121, SV v Italy CE:ECHR:2018:1011JUD005521608, para 62, YY v
Turkey Reports of Judgments and Decisions 2015-I, p 461, paras 101—102
and R (Steinfeld) v Secretary of State for International Development [2020]
AC 1, paras 28—29, 32, 38.
The addition of an optional ##X"" marker in passports would not create
administrative incoherence; it is straightforward, inexpensive and can be
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implemented by Her Majesty"s Passport O–ce under the Crown Prerogative
without the necessity of legislation. The ##X"" designator represents gender
as ##unspeci!ed"", rather than stating the individual"s gender to be ##nongendered"" or ##intersex"" (or any other form of gender identity within the
a›ected class) and does not therefore constitute any form of ##gender
recognition"". Furthermore, such a policy would not invade the rights of
others.
Accordingly, the policy in relation to passports can and should be
considered in isolation from other areas of administrative and legal practice
in which gender is relevant. Changing the gender marker on a passport does
not in and of itself change civil status. It can be distinguished from cases in
which a change is made to the birth certi!cate, or where there is a need for
detailed legislation on the e›ects of the change: see Rees v United Kingdom
(1986) 9 EHRR 56, Goodwin 35 EHRR 18 and Bellinger v Bellinger (Lord
Chancellor intervening) [2003] 2 AC 467.
The fact that there might be an inconsistency between the gender marked
in a person"s passport and other identity documents would not create
administrative incoherence. It is analogous to the current position of
transgender persons who have not applied for a birth certi!cate in their
acquired gender, but nonetheless hold a passport in their acquired gender.
Security concerns such as the prevention of identity theft, fraud and
security at borders are not su–cient justi!cations for retaining the policy.
The purported aim relied upon must be legitimate and not, in fact, used as a
pretext for discrimination: see Schroer v Billington (2008) 577 F Supp 2d
293. The fact that the Government is keeping the policy under review is not
a legitimate aim and does not justify the di›erence in treatment: see Steinfeld
[2020] AC 1, paras 42, 50.
When considering the question of consensus between member states,
less importance should be attached to the lack of evidence of a common
European approach than to evidence of a continuing international trend
towards acceptance of ##X"" marked passports: see YY v Turkey, paras 108—110
and Goodwin, para 85. Whilst consensus is a factor to be weighed in the
balance, it does not outweigh other factors, such as the importance of
the right in question: see AP, Gar&on and Nicot v France, paras 121—124.
The lack of a consensus will not always stop the court !nding that there has
been a breach of a positive obligation; the impact on the claimant"s private
life can be su–cient to !nd a breach: see B v France (1992) 16 EHRR 1,
para 63.
Accordingly, taking all these factors into account, a fair balance has not
been struck in the claimant"s case.
In the alternative, the Secretary of State"s policy constitutes an unjusti!ed
negative interference with the article 8 rights of the claimant and of the
a›ected class.
Strictly speaking, the margin of appreciation has no application in
domestic law: see In re McLaughlin [2018] 1 WLR 4250, para 34. Where
there is a !nding that there has been interference with a Convention right, it
is for the domestic court to decide whether the proposed justi!cation for the
alleged interference has been made out by the state: In re G (Adoption:
Unmarried Couple) [2009] AC 173, paras 31, 118 and Steinfeld [2020] AC
1, paras 28—29. In the present case, the Secretary of State has not made out
her claim for justi!cation. The policy does not pursue a legitimate aim
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and/or there is not a reasonable relationship of proportionality between the
means employed and the aim sought to be realised.
The di›erence in treatment which the claimant experiences as a result
of the current policy also amounts to unlawful discrimination under
article 14. The general right of personality protects gender identity against
discrimination and that encompasses non-gendered individuals: 1 BvR
2019/16 DE:BVerfG:2017:rs20171010.1bvr201916, heading A, paras III,
IV. The essential question is whether the di›erence in treatment can
withstand scrutiny: see R (Stott) v Secretary of State for Justice [2020] AC
51, para 8. Discrimination in an area of social policy will always be
appropriate for judicial scrutiny: see In re G (Adoption: Unmarried Couple),
para 48. Particularly clear and convincing reasons are required to justify a
di›erence in treatment based on gender or gender dysphoria: PV v Spain
CE:ECHR:2010:1130JUD003515909, paras 29—30, Stec v United Kingdom
(2006) 43 EHRR 47, para 52 and H%m%l%inen 37 BHRC 55, para 109. The
Secretary of State cannot justify discrimination where she adopts a policy of
##wait and see"" which has no time limit: Steinfeld [2020] AC 1, para 19.
Furthermore, what has to be justi!ed is not the measure in issue, but the
di›erence in treatment between one person or group and another: see A v
Secretary of State for the Home Department [2005] 2 AC 68, para 68 and
In re A (Children) (Contact: Ultra Orthodox Judaism: Transgender Parent)
(Stonewall Equality Ltd intervening) [2018] 4 WLR 60, para 108. The court
should focus on the reasons for the di›erence in treatment and whether they
amount to an objective and reasonable justi!cation: see AL (Serbia) v
Secretary of State for the Home Department [2008] 1 WLR 1434, para 25.
On public law grounds, the policy is vitiated on the basis that either (i) it
has been maintained on the basis of irrelevant considerations whilst omitting
relevant considerations and/or (ii) it is irrational and no reasonable decisionmaker could maintain the policy in force.
With regard to the !rst ground of the Secretary of State"s cross-appeal, it
is wrong to suggest that there is no preliminary inquiry as to whether gender
identity falls within the scope of the protected areas under article 8. The
assessment of whether the relevant interest falls within the scope of article 8
is analytically distinct from the question of whether the case concerns
interference with a positive obligation: see H%m%l%inen v Finland 37 BHRC
55, paras 57—64 and AP, Gar&on and Nicot v France CE:ECHR:2017:0406
JUD007988512, paras 92—101. References to ##gender identi!cation"" falling
within the ambit of article 8 in the jurisprudence of the European Court of
Human Rights are not limited to transgender persons, but refer to gender
identi!cation in general. Accordingly there is no breach of the mirror
principle in the domestic court !nding that article 8 is engaged to protect the
rights of a non-gendered person.
On the second ground, there is no principle providing that any reduction
to an award of costs made pursuant to CPR Pt 44 must be applied to the
total amount of costs claimed, rather than to the capped amount. The
general rule is that costs should follow the event, but rule 44.2(1)(2) gives
the court a broad, %exible discretion as to whether to make a di›erent order,
including the power to order a percentage reduction in the costs recovered
by a successful party. Part 44 as a whole does not start with the premise that
the successful party receives its costs subject to deductions, since that fails
properly to take account of the court"s discretionary powers under rule 44.2.
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The ability of the court to reduce the capped amount of costs by reference
to partial success or unreasonable conduct (or for any other relevant reason)
is entirely consistent with the imposition of a maximum limit on the liability.
Otherwise a respondent could in practice be assured of receiving the full
amount of the costs cap if it succeeded, even if the other party were
successful on a number of issues in dispute. That would in e›ect render the
court"s discretion nugatory and remove the incentive for a respondent to
conduct litigation in a reasonable and proportionate manner. The approach
of only applying a costs cap secondarily, after !rst having reference to all
incurred costs, would be disproportionately burdensome to the court and to
the parties in that it would require application of the Part 44 costs regime to
all incurred costs. Accordingly, it is right that the court"s discretion be
exercised so as to re%ect the policy behind the Criminal Justice and Courts
Act 2015, which is to promote access to justice in public interest
proceedings.
Sir James Eadie QC and Sarah Hannett (instructed by Treasury Solicitor)
for the Secretary of State.
The protection of non-binary status is not within the ambit of article 8,
since the matter is not su–ciently close to the core values protected by that
article: see the Court of Appeal"s decision in R (Steinfeld) v Secretary of State
for Education [2018] QB 519, para 150.
In the alternative, if gender identity is an aspect of private life engaged by
article 8, there has been no unjusti!ed interference with that right.
The fair balance exercise applies at the !rst stage of considering whether a
positive obligation arises, as well as at the second stage of considering its
domestic implementation. Accordingly the margin of appreciation has its
place at both stages and not merely at the implementation stage, although
the margin will be wider at the implementation stage: see Goodwin v United
Kingdom (2002) 35 EHRR 18, paras 84—85 and H%m%l%inen v Finland
(2014) 37 BHRC 55, paras 67, 75. The margin is also wide when the court is
considering sensitive moral or ethical issues, especially those which involve
developing societal values on which consensus between member states has
not yet been reached: see Rees v United Kingdom (1986) 9 EHRR 56,
para 37, H%m%l%inen, paras 67, 75 and In re McLaughlin [2018] 1 WLR
4250, para 41.
Within the fair balance exercise, the general interests of the community
must be weighed against the interests of the individual: Goodwin, para 72,
and Stjerna v Finland (1997) 24 EHRR 195, para 42. There is currently no
disadvantage to the claimant in relation to employment, pension or the
ability to enter into a civil partnership as a consequence of being unable to
utilise a passport with an ##X"" marker. The limited nature of the application
made by the claimant is not comparable with that of a transgender person
seeking to change the gender on the birth certi!cate, which goes to the heart
of personal identity and a›ects all aspects of life, both legal and social: see
Goodwin 35 EHRR 18.
There is a need for an administratively coherent system for the
recognition of gender: see Rees 9 EHRR 56, paras 43—44, Goodwin 35
EHRR 18, paras 86—88 and H%m%l%inen 37 BHRC 55, para 66. The
Government is not obliged to make adjustments to passports in isolation,
but rather is entitled to take the view that any change should be made
coherently across the board or, if not, at least when the issues have been
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properly considered. Any addition of a third gender marker to passports,
which raises a highly signi!cant set of linked social, administrative and legal
issues, cannot sensibly be made in isolation from other areas in which gender
is relevant. The position of non-binary persons should not be elided with
that of transgender persons; in the latter case, the change of gender in an
identity document is made within the existing male/female gender system,
which the law already recognises. Accordingly, there is no discordance
between social reality and the law in that context.
If there are various ways in which an issue might be addressed, including
preconditions to recognition, they should be considered as a coherent whole:
Bellinger v Bellinger [2003] 2 AC 467, para 45, per Lord Nicholls of
Birkenhead, R (JK) v Registrar General for England and Wales [2016] 1 All
ER 354, paras 98—99 (Hickinbottom J) and R (TT) v Registrar General for
England and Wales (AIRE Centre intervening) [2020] Fam 45, paras 244,
253, per Sir Andrew McFarlane P. If self-identi!cation as non-binary is seen
as inappropriate by the Government, criteria for recognition as non-binary
would need to be given careful consideration, especially since such criteria
might encourage further article 14 or justi!cation challenges to di›erent
areas of law and policy.
The need to ensure security at borders and to combat identity fraud and
theft are legitimate aims: R (C) v Secretary of State for Work and Pensions
[2017] 1 WLR 4127, paras 33, 35, per Baroness Hale of Richmond PSC. Sex
is an important identi!er which enables the passport o–ce and border and
law enforcement agencies to be satis!ed of the identity of the person named
in the passport. Any inconsistency between the passport and other identity
documents could indicate fraud.
The factor of consensus amongst member states, in relation to both a
positive obligation arising and the manner of its implementation, is critical
to the breadth of margin. The absence of clear evidence of a ##consensus"" in
other member states is a powerful indicator that no positive obligation
arises: H%m%l%inen 37 BHRC 55, para 67. That will be the case even if the
right engages an important aspect of the individual"s existence; consensus is
the more important factor. When considering an evolving right with no
established consensus, member states are within the margin allowed to
develop in their own ways until those issues become clear: Goodwin 35
EHRR 18, para 85, and H%m%l%inen, para 75. If there is a consensus as to
recognition of a positive obligation arising, but no consensus as to how that
right is to be implemented, states enjoy a margin of appreciation as to the
appropriate means of achieving recognition of that right and in the timing of
any changes to be introduced: see Goodwin, para 93 and Schalk and Kopf v
Austria (2010) 53 EHRR 20, para 105.
It is relevant to the balancing exercise that the Government is keeping
international developments in this area under review: see Rees 9 EHRR 56,
para 47 and Goodwin, paras 74—75. If there were a positive obligation to
provide an ##X"" marker on passports, it would have an impact which would
extend beyond the merely domestic in that it would create a present
obligation across all member states to address it immediately. The very
cautious development of article 8 rights over time in the recognition of
transgender status is to be noted: see B v France (1992) 16 EHRR 1, She–eld
and Horsham v United Kingdom (1998) 27 EHRR 163, para 59 and
Goodwin, para 55.
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The domestic court"s discretionary area of judgment in deciding whether
an interference with a Convention right is justi!ed does not mirror the
concept of margin of appreciation. But if recognition of the right raises
di–cult, controversial and sensitive issues, as the recognition of non-binary
status does, the courts will be very cautious before deciding that the
Convention right is infringed: see R (Nicklinson) v Ministry of Justice (CNK
Alliance Ltd intervening) [2015] AC 657, 783, 793, paras 75, 116, per Lord
Neuberger of Abbotsbury PSC.
Accordingly, taking all those factors into account, the balance weighs
against the imposition of a positive obligation under article 8.
The policy does not amount to unlawful discrimination under article 14 for
the same reasons. Non-binary status does not fall within ##other status"" under
article 14. Where there has been historic justi!cation for discrimination
which runs out over time, the state has a period of time to consider how
precisely to rectify matters: see R (Hooper) v Secretary of State for Work and
Pensions [2006] 1 WLR 1681, para 62, per Lord Ho›mann.
The policy is both rational and proportionate on public law grounds, for
the same reasons as it is justi!ed in relation to articles 8 and 14.
On the !rst ground of the cross-appeal, it would be an unnecessary and
duplicative step to require a preliminary question to be answered as to
whether the protection of non-binary gender identity falls within the ambit
of article 8 in order to determine whether a positive obligation arises. There
is no decision of the European Court of Human Rights holding that article 8
protects the right to identify as non-gendered (as opposed to identify as
transgender). Any domestic decision to the contrary is accordingly in breach
of the mirror principle, which requires national courts to keep pace with
jurisprudence of the European Court of Human Rights as it evolves but not
to develop beyond it: see R (Ullah) v Special Adjudicator [2004] 2 AC 323,
para 20, per Lord Bingham of Cornhill and D v Comr of Police of the
Metropolis (Liberty intervening) [2019] AC 196, para 152.
As to the cross-appeal on costs, any reduction to an award of costs made
pursuant to CPR Pt 44 must be applied to the total amount of costs claimed,
and not to the capped amount. It is apparent from the structure of rule 44.2
that the starting point is the costs incurred by the successful party, from which
deductions may be made as the court considers appropriate. The costs cap
protects a claimant in setting the maximum amount he or she may have to
pay if unsuccessful, but it is not designed to play a part in the functional
analysis of how costs should work in a particular case. It does not preclude
the successful party from incurring costs which exceed the cap. There can be
no rational basis for preventing the successful party from recovering those
costs up to the ceiling set by the cap. To do so would lead to unfairness in that
it would arbitrarily impose a lower cap than was agreed between the parties:
Campaign to Protect Rural England (Kent Branch) v Secretary of State for
Communities and Local Government [2020] 1 WLR 352, paras 51, 53.
That approach properly re%ects and protects the interests of the claimant,
who has the assurance of knowing that costs will be no more than a set
amount. That means that public interest litigation is not sti%ed, in accordance
with the objectives of sections 88 and 89 of the Criminal Justice and Courts
Act 2015. However it also satis!es the other public interest in that it avoids
burdening the taxpayer with excessive liability. Nothing in that approach
would render the discretion of the court conferred by CPR Pt 44 otiose.
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Monica Carss-Frisk QC and Rachel Jones (instructed by MacFarlanes llp)
for the intervener, by written submissions.
Gender identity, whether binary or non-binary, is at the very core of the
values which article 8 sets out to protect so that, in respect of those values,
any action or inaction by the state deserves the court"s anxious scrutiny. The
right to recognition of self-de!ned gender identity is internationally
recognised and should be re%ected in identity documents, including
passports: see Advisory Opinion OC-24/17 Series A No 24, 24 November
2017, paras 94, 112—113. That right extends to diverse gender identities,
which include the identity of a non-gendered person: see Advisory Opinion
OC-24/17, para 115. Everyone has the right (a) to obtain identity documents
regardless of sex characteristics and (b) to change such information: see the
International Commission of Jurist"s Yogyakarta Principles: Principles on the
Application of International Human Rights Law in Relation to Sexual
Orientation and Gender Identity (March 2007), principle 3, ##The Right to
Recognition before the Law"" and Yogyakarta Principles plus 10 (adopted
on 10 November 2017, Geneva), principle 31, ##The Right to Legal
Recognition"". Accordingly, the state should make available a multiplicity of
gender labels on identity documents.
The aim of achieving consistency between the passport and other o–cial
documents is not a justi!cation for refusing to provide an ##X"" marker on a
passport: see Zzyym v Kerry (2016) 220 F Supp 3d 1106. Since transgender
persons are currently able to change the gender marking on their passport
without changing their legal status in other o–cial documents, there can be
no administrative incoherence in that inconsistency. Requiring non-gendered
persons to misrepresent their gender identity cannot be rational: Zzyym v
Kerry. Society may have to accept inconvenience in order to allow
non-gendered persons the respect to which they are entitled in accordance
with the sexual identity they have chosen.
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The court took time for consideration.
10 March 2020. The following judgments were handed down.
KING LJ
1 This is an appeal from an order made by Jeremy Baker J on 29 June
2018 whereby he dismissed the claimant"s claim for judicial review. The
claimant submits that the refusal of the Government to allow the claimant to
apply for or be issued with a passport with an ##X"" marker in the gender !eld,
indicating gender ##unspeci!ed"", is unlawful.
2 The judge held that as a non-gendered person the claimant"s article 8
right to respect for private life was engaged. However, he determined that
the Government"s policy did not amount to an unlawful breach of that right.
The issue before this court is whether the judge was wrong in his conclusion
that there is no positive obligation on the Government to allow for an ##X""
marker in the passport application form.
3 In addition to the submissions made on behalf of the claimant and the
Secretary of State for the Home Department (##the SSHD""), the court has had
the bene!t of submissions made on behalf of Human Rights Watch as
interveners in the appeal. Their assistance has been invaluable, both in
ensuring that the court has a full understanding of the terminology used
in relation to the sensitive issues surrounding gender identity, but also in
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providing the court with a comprehensive picture of the approach taken
internationally in relation to passports, and to gender issues generally.
4 For the purposes of this judgment, ##transgender people"" or ##transpeople"" refer to people who identify as the opposite gender from that to
which they were assigned at birth. Such people may or may not have
##transitioned"" (that is to say, aligned their body with their gender identity by
hormone treatment and/or surgery).
5 ##Non-binary"" people are those who identify their gender outside the
male-female binary. Either included within or sitting alongside this category
(which may be a matter of legitimate di›erences of opinion) are ##nongendered"" people who, like the claimant, identify as having no gender or
describe their gender as neutral.
Background
6 The detailed background is to be found in the judge"s judgment [2018]
EWHC 1530 (Admin); [2018] 1 WLR 5119 from which the following
summary is largely extracted.
7 The claimant, who was 60 years of age at the date of the hearing, was
born with female physical sexual characteristics and was therefore registered
as female at birth. Throughout childhood the claimant grew increasingly
detached from the female gender. This had a profound e›ect on the claimant"s
emotional and psychological development to the extent that the claimant
decided, and was able to in 1989, at the age of 31, to undergo a bilateral
mastectomy. This was followed in 1991 by a total hysterectomy. The second
of these two surgical procedures was undertaken by the National Health
Service.
8 The claimant says that these procedures were successful in achieving
the desired status of ##non-gendered"", which was (the claimant emphasises) a
fact of life and not an alternative lifestyle choice.
9 From 1995 onwards, the claimant has been in contact with
government departments to seek to persuade the Government that a passport
should be issued to the claimant without the necessity of making a
declaration of being either ##male"" or ##female"". This could be achieved by a
third box being added to the passport application form allowing a person to
mark that box with an ##X"" indicating gender ##unspeci!ed"". The claimant
was informed that this was not possible because a declaration of gender was a
mandatory requirement. In those circumstances, the claimant applied for,
and was issued with, a passport with a declaration of being female.
10 It was not until 2005 with the assistance of the claimant"s MP, Simon
Hughes MP, that the claimant became aware that the United Nations body
responsible for issuing speci!cations to member countries concerning air
travel, the International Civil Aviation Organisation (##ICAO""), permits
countries to issue passports with either ##M"", ##F"", or ##X"" in the section of the
mandatory machine-readable zone dealing with sex. ##M"" and ##F"" indicate
##male"" and ##female"", with ##X"" meaning ##unspeci!ed"". When this was
raised with the government department which was at that time responsible
for issuing passports, the claimant was once again told that declaration of
gender was a requirement.
11 In due course, several countries introduced ##X"" to indicate gender
##unspeci!ed"" (referred to as an # ##X"" marker" in this judgment) to their
passports, including Australia (2011) and New Zealand (2005).
' 2020 The Incorporated Council of Law Reporting for England and Wales

AB 1910

942

R (Elan-Cane) v Home Secretary (CA)
King LJ

[2020] QB

12 It should be noted in this regard that, although the substantive
judicial review was heard in April 2018, this court has, at the invitation of all
of the parties, been brought up to date as to subsequent developments. The
present position is that 11 countries worldwide allow for ##X"" markers in
their passports. As of 2019, there are only !ve countries within the Council
of Europe making such provision.
13 The claimant continued to press for change over the next few years.
14 On 3 February 2014, Her Majesty"s Passport O–ce (##HMPO"")
published a report containing the results of an ##Internal Review of Existing
Arrangements and Possible Future Options"" in relation to ##Gender Marking
in Passports"" (##the review""). In setting out its current policy at para 1.4, it
records:
##There is no provision in the passport or on the passport application
form for a person to transition from one gender to no gender or to state
that they do not identify in either gender. This is in line with UK
legislation that recognises only the genders male and female.""
15 The review went on to set out the perceived bene!ts and potential
impact of retaining gender details in passports. Referring speci!cally to the
claimant, the review noted (para 2.6):
##There have been very little public calls for the #X" provision in the
passport. A campaigner is in frequent contact with the Government
Equalities O–ce, ourselves, other ministries and No 10 about recognition
of the ability to choose both gender and not to be required to disclose
gender. There are no calls for change from gender representative groups or
civil liberties groups. The campaigner has set up a petition seeking a change
in the passport gender markings. To date this has attracted 667 signatures.""
16 At section 4, the review set out the legislative issues which it
considered might arise for consideration. In particular it acknowledged that
as passports are issued at the discretion of the Home Secretary, in the
exercise of the Royal prerogative, there would be no legislative requirement
in domestic law to change the passport to allow an ##X"" marker. It
suggested, however, that what may appear to be ##a simple and inclusive
change"" to passports, could have ##wider-reaching consequences"" (para 4.1).
Section 4 goes on to con!rm at para 4.5 that there were ##no plans across
government to introduce a third gender"" (para 4.6) and that, whilst HMPO
have policies in place to deal with transgender people, they ##speci!cally
preclude recognition of a third gender"". Finally, at para 4.7 the review said:
##HMPO could introduce recognition of a third gender but it would be
in isolation from the rest of government and society. There are likely to
be so few applications for such a passport but we would need to avoid
issuing a document that was not recognised by other parts of government
or wider UK society.""
17 The review sets out various options open to government of which
only two have any relevance to these proceedings, namely: Option 1, ##Do
nothing""; and Option 5, ##Adding a third-gender marker #X" "". In relation to
the !rst option, the review stated:

A

B

C

D

E

F

G

H

##We have discussed gender with international partners and it was
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2012. ICAO is adopting a similar approach to the UK. That is
maintaining a watching brief on this area of work with regular updates
and reviews.""
18 In relation to the !fth option, the review stated (at para 5.4): ##The
option of having a third category, #X", within the gender !eld in a passport is
already permitted by the [ICAO] standards.""
19 The review then went on to raise eight concerns in respect of the !fth
option all but one of which have subsequently been abandoned by the
Government as justi!cation for declining to add a third-gender ##X"" marker
on passports. The review estimated that the overall cost of altering the
passport application process by adding the ##X"" marker would be in
the region of £2m.
20 A letter setting out a detailed repudiation of the review was sent to the
HMPO on the claimant"s behalf on 30 June 2015. In responding to this letter
the HMPO, whilst accepting that the issues raised by the claimant may engage
article 8, denied that the lack of provision for ##X"" gender passports unlawfully
interfered with the claimant"s article 8 rights. There was, the HMPO said, no
positive obligation on the state to provide legal recognition of the many
di›erent ways in which individuals may de!ne themselves, and in particular
no obligation legally to recognise a non-gendered identity. The letter went on
to suggest that there was no European or international consensus in relation to
the issue, and that the United Kingdom was entitled to a wide margin of
appreciation. The HMPO indicated that it had carefully considered the issue
and would continue to do so in alignment with societal developments.
21 On 14 January 2016, the House of Commons Women and Equalities
Committee published a report on ##Transgender Equality"" (Transgender
Equality: First Report of Session 2015—16 (HC 390)). Amongst many
recommendations made was the following (at p 86, para 56):
##The UK must follow Australia"s lead in introducing an option to
record gender as #X" on a passport. If Australia is able to implement such
a policy there is no reason why the UK cannot do the same. In the longer
term, consideration should be given to the removal of gender from
passports.""
22 On 3 October 2016, HMPO con!rmed that it continued to rely
upon all the points originally identi!ed in the review. It reiterated that UK
law ##currently only recognises male and female genders"", that speci!cation
of gender is necessary for ##identity purposes"", and that to introduce ##X""
gender marking ##in isolation from the rest of government would be the
wrong approach"". Any change, HMPO said, ##must be considered across
government, ensuring the wider impact has been properly considered, to
make sure that there is an aligned, consistent approach underpinned by
legislation"".
23 As part of the Government"s response to the Women and Equalities
Committee"s report in July 2016, the Government said that:
##The removal of any gender marking on the face of the passport is not
currently an option under standards issued by the [ICAO]). However, we
have agreed with the ICAO Technical Advisory Group that the UK will
conduct a survey with member states on gender and passport markings.
The Group has agreed that the !ndings from the survey will formally be
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referred for action and next steps to one of the operational sub groups, the
Implementation and Capacity Building Working Group (#ICBWG"). The
aim is to report the !ndings from the survey by December 2016 to
the ICBWG . . ."" (Government Response to the Women and Equalities
Committee Report on Transgender Equality (Cm 9301) (July 2016), p 23).
24 On 13 January 2017, HMPO accordingly wrote to 170 states of the
United Nations for this purpose and a draft report was produced. On
9 October 2017, HMPO followed up the draft report with a questionnaire,
this time sent to 165 UN member states. The questionnaire was designed to
investigate the use and acceptance of ##X"" markers on passports by di›erent
countries. As of 18 December 2017, 20 responses had been received. No
further action has been taken on this piece of work.
25 In January 2017, the Government conducted an internal review on
the wider issue of the necessity, or otherwise, of gender markers in o–cial
documents generally. The court was told that, whilst work was intended to
continue as comprehensive information from various departments was
sought, there was delay because of current pressures (engendered largely by
Brexit) on all government departments.
26 In October 2017 the Government Equalities O–ce (##GEO""),
through the Foreign and Commonwealth O–ce, sought information from a
number of countries in relation to the issue of the legal recognition of a third
gender and its inclusion on identity documents, speci!cally in order to
inform its approach in these proceedings.
27 In July 2018 the Government launched a consultation on
amendments to the Gender Recognition Act 2004 (##GRA 2004""), which
included the question: ##Do you think there need to be changes to the GRA
2004 to accommodate individuals who identify as non-binary?"" That
consultation closed in October 2018 and the analysis shows that most
respondents (64.7%) thought that such changes needed to be made.
28 No further action has been taken on this piece of work because the
Government were, and remain, of the view that the addition of the ##X""
marker should not be dealt with in isolation, but rather needs to be part of a
co-ordinated approach across government with regard to non-binary gender
identity.
29 Turning back to July 2017, the Government at that stage launched
a national survey of LGBTþ people which closed in October 2017. This
resulted in 108,000 responses being received. Following receipt of
those responses, on 3 July 2018 the GEO launched an LGBT action
plan which stated in respect of non-binary people (p 22): ##We will improve
our understanding of issues facing non-binary people. The Government
Equalities O–ce will launch a call for evidence on the issues faced by
non-binary people, building on the !ndings from the national LGBT
survey.""
30 To this end, in August 2019 the GEO appointed an external research
body, the National Institute of Economic and Social Research, to undertake
the review. The court has been informed that the !rst stage, the stakeholder
engagement stage, has started. The second stage, an external public call for
evidence, has not yet been commenced. Mr Oliver Entwistle, the deputy
director of operations and LGBT policy, informed the court in a witness
statement dated 5 November 2019 that the delay was due to the identity of
the Minister for Women and Equalities changing ##several times in recent
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months"". Mr Entwistle indicated that the call for evidence will be run by the
National Institute for Social Research, and the contractor was ready to
commence work immediately after the general election which was due to
take place on 12 December 2019.
31 Both the claimant and the SSHD seek to rely on this stuttering
progress in support of their submissions. The claimant submits that for
decades the ICAO has approved the use of ##X"" markers on passports; that no
legislation is required in order to provide an ##X"" classi!cation, which would
simply mean ##unspeci!ed""; and the cost in government expenditure terms is
modest at £2m. The claimant further submits that the history of the reviews
and consideration of this issue since the claimant"s !rst approach in 1995
amounts to ine›ectual procrastination and, in any event, is addressing the
wrong issue, namely general recognition of non-binary gender rather than
the discrete issue of passports. The time has come, argues the claimant,
when the Government should be compelled to act rather than be permitted
to launch a tardy and largely irrelevant review.
32 The SSHD submits that the breadth and the nature of the work
done, particularly in relation to the GRA 2004, in the national survey of
LGBTþ people, and in the GEO"s most recent call for evidence on
non-binary identity, not only demonstrates the Government"s commitment
to addressing these issues but also demonstrates the importance of them
being considered in a coherent and wide-ranging manner rather than the
carving out, as a discrete issue, of the position in relation only to
passports.
The proceedings
33 On 2 June 2017, the claimant !led a claim for judicial review. The
decision that the claimant sought to review was what was described as the
##continuing policy"" of HMPO, that is to say that an applicant for a passport
must declare their gender as being either ##male"" or ##female"" and the refusal
of HMPO to issue a passport bearing an unspeci!ed ##X"" marker on the face
of the passport, notwithstanding that this is permitted by the relevant ICAO
Standards and is available in a number of other jurisdictions. Permission
was granted on 12 October 2017, and in due course Human Rights Watch
was granted permission to intervene.
34 On 22 June 2018, Jeremy Baker J handed down his judgment
dismissing the claim for judicial review [2018] 1 WLR 5119. He held that
the claimant"s non-gender identity falls within the scope of the right to
respect for private life protected by article 8 of the Convention for the
Protection of Human Rights and Fundamental Freedoms (##ECHR""), and
the claimant"s article 8 right was therefore engaged. However, the
Government"s continuing policy did not amount to an unlawful breach of
that right and there was therefore no positive obligation on the Government
to provide an ##X"" marker on passports. For the reasons set out later in this
judgment, I agree with the conclusions of the judge.
35 Permission to appeal was given to argue four grounds of appeal that
relate to each of the four areas considered by the judge, namely: article 8;
article 8 together with article 14; irrelevant considerations; and irrationality.
Whilst each party has made brief submissions in relation to the latter three
topics, the reality is that the case turns on the judge"s !ndings in relation to
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article 8. I therefore propose to set out only the claimant"s detailed grounds
of appeal in relation to article 8:
##1. The learned judge erred in:
##(a) Finding that there was no positive obligation under article 8 to
provide X passports to persons who do not identify, or identify exclusively,
as either male or female, or alternatively that there was justi!cation for the
negative interference created by the refusal to provide X passports. In
particular:
##(i) Misconstruing the breadth of the UK"s margin of appreciation/ the
Government"s discretionary area of judgment.
##(ii) Failing to recognise the existence of an international trend in
support of the provision of X passports.
##(iii) Identifying as a legitimate aim in this case and/or paying excessive
regard/giving excessive weight to the aim of an #administratively coherent
system of gender recognition across all government area and legislation".
##(iv) Identifying as a relevant factor and/or paying excessive
regard/giving excessive weight to the respondent"s argument that it
wished to conclude a review which it described as ongoing.
##(v) Taking into account and/or giving undue weight to the
[claimant"s] aim to achieve broader change than that sought by the claim.
##(vi) Giving no or no su–cient weight for the purposes of justi!cation
to the nature of the measure sought (an X for unspeci!ed indicator in the
gender/sex !eld of a passport), the lack of any necessary follow-on
consequences for other areas of law and policy and the lack of any
consequential impact upon coherence of the treatment of gender across
government.
##(vii) Failing to scrutinise adequately or at all the justi!cations relied
upon by the Government in respect of ensuring security and combating
identity theft and fraud and ensuring security at borders . . .""
36 The SSHD has, in addition, been given permission to appeal on two
grounds: (i) that the judge was wrong in !nding that the claimant"s article 8
rights were engaged; and (ii) the judge was in error in relation to the costs
order he made.
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rights under article 8 and to avoid discrimination under article 14, there is a
positive and speci!c obligation on the state to introduce the option of an ##X""
marker in a passport.
38 Given the multiplicity of submissions made across numerous
di›erent aspects of the case, it is in my view helpful !rst to establish some
sort of ##route"" which, all being well, will lead to a principled answer to the
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39 Whilst there is some inevitable blurring around the edges, it seems to
me that it is possible to identify the following potential framework:
(i) In considering article 8 in relation to respect for family and private life,
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of a›airs, amounting to private or family life within the meaning of article 8
of the Convention.
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(ii) Having determined that article 8 is engaged, although the object of
article 8 is essentially that of protecting the individual against arbitrary
interference, the next stage is to consider whether there is, on the facts of the
case, not only the primary negative obligation inherent in article 8, but also a
positive obligation ingrained in an e›ective respect for private or family life.
(iii) In considering whether there is a positive obligation, and if so how it
should be given e›ect, the state enjoys a certain margin of appreciation. It
may be that the margin of appreciation alters in its breadth, for example
it may be narrower at the stage of determining whether there is or is not a
positive obligation and wider as to how that positive obligation should be
implemented.
(iv) In considering whether there is such a positive obligation on the state,
regard must be had to the fair balance struck between the competing
interests.
(v) In determining whether there has been an interference with a
Convention right, the domestic court will consider what test would be
applied by the European Court of Human Rights (##ECtHR""). However, it is
for the domestic court to decide whether the proposed justi!cation for the
alleged interference has been made out by the state.
Engagement of article 8
40 An important aspect of this case is the engagement of article 8.
Much of the argument that was developed on other points in the appeal
would be redundant if article 8 was not engaged by the facts here.
41 The SSHD submits that the judge was in error ##by asking and
answering the separate question of whether article 8 protects a right to
identify in an identity other than male or female"". In Ground 1 of the crossappeal the point is expressed as follows:

G

##The judge erred in law by !nding that article 8 of the European
Convention on Human Rights protects a right to identify in a gender
other than male or female (paras 107—108). In particular: (i) there is no
decision of the European Court of Human Rights holding that article 8
protects the right to identify as non-gendered (as opposed to identify as
trans); (ii) the decision results in an interpretation of article 8 that !nds no
support in the ECtHR jurisprudence; and (iii) the decision is contrary to
the mirror principle, namely that section 2(1) of the Human Rights Act
1998 requires the #national courts to keep pace with the Strasbourg
jurisprudence as it evolves over time: no more, but certainly no less", see
R (Ullah) v Special Adjudicator [2004] 2 AC 323, para 20, per Lord
Bingham.""

H

42 Picking up a sentence from the claimant"s second witness statement
(##the idea of rejecting gender is hugely controversial in our society""), the
judge began by observing that a literal reading of the language might lead
the reader to conclude that the claimant ##is not concerned with gender
identi!cation at all"": see the judgment at para 107. However, the judge
rejected that notion, saying:

F

##my understanding of what is intended to be conveyed by the use of
this phrase is that the claimant is seeking to identify outside the binary
concept of gender, rather than entirely rejecting the concept of gender
altogether. Furthermore, not only does the current NHS de!nition of
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gender dysphoria recognise situations outside the accepted concept of
transgenderism, (and the claimant"s hysterectomy was undertaken by the
NHS), but it is clear from Kate O"Neil"s evidence that the GEO recognises
that an individual"s gender identity includes, #male, female, both, neither
or %uid". That being the case, in my judgment, the claimant"s
identi!cation is one relating to gender and I consider that it is one
encompassed within the expression #gender identi!cation" in Van K'ck
[(2003) 37 EHRR 51].""
43 The judge went on to conclude at para 108 that he was satis!ed that
the claimant"s article 8 rights were engaged ##so that the claimant"s right to
respect for private life will include a right to respect for the claimant"s
identi!cation as non-gendered."" He rejected the submission that such a
conclusion ran counter to the ##mirror"" principle laid down by Lord Bingham
of Cornhill in R (Ullah) v Special Adjudicator [2004] 2 AC 323, para 20, in
which it was said that English law should not advance beyond European
law, but rather should ##keep pace with the Strasbourg jurisprudence as it
evolves over time: no more, but certainly no less"".
44 In Kopf and Liberda v Austria [2012] 1 FLR 1199, paras 37 and 38,
the Strasbourg court was concerned as to whether there was a positive
obligation in relation to the interests of a foster carer and a foster child. The
court at para 34 decided that the !rst step was to determine whether article 8
was engaged. Having found that it was, the court went on to consider
whether there was a positive obligation on the state, having regard to the fair
balance exercise and the margin of appreciation.
45 In my judgment, the SSHD"s submissions and Ground 1 of the
cross-appeal are ill-founded. The fact that the ECtHR has not as yet been
confronted with a case in which it was required to analyse non-binary
gender in Convention terms cannot remove from the English court the need
to do so. The domestic court must do so by applying the law consistently
with Strasbourg jurisprudence but that is a di›erent question. Here is a
factual situation di›erent from that which arises often in previous
Strasbourg case law. There can be no breach of the ##mirror principle"" in
grappling with these facts.
46 Moreover, in my judgment it is obvious and indeed beyond
argument that the facts of this case concern the claimant"s private life and
engage article 8. There can be little more central to a citizen"s private life
than gender, whatever that gender may or may not be. No one has suggested
(nor could they) that the claimant has no right to live as a non-binary, or
more particularly as a non-gendered, person. Indeed, a gender identity
chosen as it has been here, achieved or realised through successive episodes
of major surgery and lived through decades of scepticism, indi›erence and
sometimes hostility must be taken to be absolutely central to the person"s
private life. It is the distinguishing feature of this claimant"s private life.
47 It must be remembered that article 8 protects the citizen"s private (or
family) life; gender is relevant as one of the most important aspects of private
life. In the absence of any prohibition (and there is none), the claimant"s
gender identi!cation undoubtedly engages article 8. The question then
becomes: what, if any, positive obligation is placed on the state to protect
that aspect of the claimant"s private life? That provides the jumping-o›
point for the main points in this case.
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48 For those reasons, I would dismiss Ground 1 of the cross-appeal and
move on to consider whether there is a positive obligation on the state in this
matter.
Positive obligation
49 The submissions of the parties to the appeal have, to a signi!cant
extent, centred on three cases heard by the ECtHR in a period spanning 28
years, each relating in some form or another to the legal recognition of a
transgender person. They are: Rees v United Kingdom (1986) 9 EHRR 56
(##Rees""); Goodwin v United Kingdom (2002) 35 EHRR 18 (##Goodwin"");
and H%m%l%inen v Finland (2014) 37 BHRC 55 (##H%m%l%inen"").
50 Rees was the !rst of a series of cases before the ECtHR which
considered the rights of trans-people to have their birth certi!cate amended
to show their gender identity rather than the sex in which they were
registered at birth. The court found that the UK was not in breach of
article 8 in refusing to permit such an amendment. In doing so, the court
took into account that the proposed change would be likely to lead to
far reaching legislative changes, and further that there was little uniformity
of approach within the contracting states. The UK, the court said, was
therefore entitled to a wide margin of appreciation.
51 In Goodwin the question again arose as to whether the state, by its
failure to grant legal recognition to her gender reassignment, had failed to
comply with a positive obligation to ensure the right of the applicant (a postoperative male to female transsexual) to respect for her private life. The
ECtHR said (para 72):
##The court recalls that the notion of #respect" as understood in article 8
is not clear cut, especially as far as the positive obligations inherent in
that concept are concerned: having regard to the diversity of practices
followed and the situations obtaining in the contracting states, the
notion"s requirements will vary considerably from case to case and the
margin of appreciation to be accorded to the authorities may be wider
than that applied in other areas under the Convention. In determining
whether or not a positive obligation exists, regard must also be had to the
fair balance that has to be struck between the general interest of the
community and the interests of the individual, the search for which
balance is inherent in the whole of the Convention.""
This theme was picked up by the Grand Chamber in H%m%l%inen, the
leading European and most recent case on the issue of positive obligations
concerning gender identity.
52 The Grand Chamber considered at paras 65—68 the general principles
which would be applicable when assessing a state"s positive obligation, as
follows:
##3. General principles applicable to assessing a state"s positive
obligations
##65. The principles applicable to assessing a state"s positive and
negative obligations under the Convention are similar. Regard must be
had to the fair balance that has to be struck between the competing
interests of the individual and of the community as a whole, the aims in
the second paragraph of article 8 being of a certain relevance (see Gaskin
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v United Kingdom (1989) 12 EHRR 36, and Roche v United Kingdom
(2005) 42 EHRR 30, para 157).
##66. The notion of #respect" is not clear cut, especially as far as positive
obligations are concerned: having regard to the diversity of the practices
followed and the situations obtaining in the contracting states, the
notion"s requirements will vary considerably from case to case (see
Goodwin v United Kingdom (2002) 35 EHRR 18, para 72). Nonetheless,
certain factors have been considered relevant for the assessment of the
content of those positive obligations on states. Some of them relate to the
applicant. They concern the importance of the interest at stake and
whether #fundamental values" or #essential aspects" of private life are in
issue (see X and Y v The Netherlands (1985) 8 EHRR 235, para 27, and
Gaskin, para 49), or the impact on an applicant of a discordance between
the social reality and the law, the coherence of the administrative and legal
practices within the domestic system being regarded as an important
factor in the assessment carried out under article 8 (see B v France (1992)
16 EHRR 1, and Goodwin v United Kingdom, paras 77—78). Other
factors relate to the impact of the alleged positive obligation at stake on
the state concerned. The question here is whether the alleged obligation is
narrow and precise or broad and indeterminate (see Botta v Italy (1998)
26 EHRR 241, para 35), or about the extent of any burden the obligation
would impose on the state (see Rees v United Kingdom (1986) 9 EHRR 56,
paras 43—44 and Goodwin v United Kingdom, paras 86—88).
##67. In implementing their positive obligations under article 8, the
states enjoy a certain margin of appreciation. A number of factors must
be taken into account when determining the breadth of that margin.
Where a particularly important facet of an individual"s existence or
identity is at stake, the margin allowed to the state will be restricted (see,
for example, X and Y v The Netherlands, paras 24 and 27, and Goodwin,
para 90; see also Pretty v United Kingdom (2002) 35 EHRR 1, para 71).
Where, however, there is no consensus within the member states of the
Council of Europe, either as to the relative importance of the interest at
stake or as to the best means of protecting it, particularly where the case
raises sensitive moral or ethical issues, the margin will be wider (see X,
Y and Z v United Kingdom (1997) 24 EHRR 143, para 44; Frett( v
France (2002) 38 EHRR 21, para 41; and Goodwin, para 85). There will
also usually be a wide margin of appreciation if the state is required to
strike a balance between competing private and public interests or
Convention rights (see Frett(, para 42; Odi)vre (2003) 38 EHRR 43,
paras 44—49; Evans v United Kingdom (2007) 46 EHRR 34, para 77;
Dickson v United Kingdom (2007) 46 EHRR 41, para 78; and SH v
Austria (2010) 52 EHRR 6, para 94).""
53 A positive obligation can therefore refer to a requirement to accord
status or recognition to a particular group (such as trans-people), creating
an obligation of the type described as ##broad and indeterminate"" in
H%m%l%inen 37 BHRC 55, para 66. Alternatively, it may refer to something
speci!c, identi!ed in H%m%l%inen as ##narrow and precise"", such as altering a
birth certi!cate or the introduction of an ##X"" marker.
54 The parties have streamlined the approach to positive obligation and
fair balance taken from the European jurisprudence and extracted from
H%m%l%inen. There are three key factors: (i) factors which relate to the
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identity in question (the individual); (ii) factors which concern the state and
its systems (coherence); (iii) the position in other states in the Council of
Europe (consensus).
Identity
55 The judge at paras 102 and 113 considered !rst the interests of the
claimant, reiterating that ##an individual"s non-gendered identity is likely to
be as important and integral a component of their personal and social
identity, as being either male or female is to the vast majority of society"".
The judge therefore recognised that the claimant has a justi!ably strong
personal interest in gaining full legal recognition as being a non-gendered
individual. The judge at para 113 highlighted that the ##target of these
proceedings"" was limited to the current policy of HMPO in relation to the
issuing of passports, in other words a ##narrow and precise"" obligation. The
judge went on to say (para 115):
##I am satis!ed that the claimant has a justi!ably strong personal
interest in gaining full legal recognition as being non-gendered, the denial
of which I can understand may well cause the claimant and others in the
claimant"s situation strong negative emotions, I am less convinced that
such strong emotions are justi!ed by the current HMPO policy of not
permitting the claimant to enter #X" in gender/sex !eld on the passport.
I of course take into account the fact that passports may be used for
identi!cation purposes outside their use as a travel document. However,
so too are birth certi!cates, which would not be a›ected by a change to
the challenged policy, and which are likely to be considered of more
fundamental importance upon the issue of sex and gender.""
56 Ms Gallafent QC submits that the claimant has gone through a great
deal both physically and psychologically in order to achieve non-gendered
status, and it is unacceptable to be obliged to mischaracterise gender if the
claimant is to obtain a passport. As already indicated, I accept that the issue
before the court goes to gender identity, an issue now widely accepted as
being of central importance and at the heart of a person"s article 8 private life
rights or, as it was put in Van K'ck v Germany (2003) 37 EHRR 51 (##Van
K'ck""), ##the most intimate aspect of one"s identity"".
57 Sir James Eadie QC, on behalf of the SSHD, whilst acknowledging
the strength of the claimant"s feelings, points out that, so far as the claimant
is concerned, there is no disadvantage in relation to employment, pension or
the ability to enter into a civil partnership as a consequence of being unable
to utilise a passport with an ##X"" marker. Sir James further submits that the
limited nature of the application made by the claimant, namely to be
permitted to have gender as ##unspeci!ed"" on a passport, is not comparable
to that of the trans person in Goodwin 35 EHRR 18. In that case, the claim
in order to change their gender on their birth certi!cate went to the heart of
their personal identity; it was in relation to the whole of their life to date and
a›ected all aspects of their life both legal and social.
58 Whilst not in any way undermining the importance of the issue to the
claimant, Sir James pointed out that the ##X"" marker indicating ##unspeci!ed
gender"" does not a›ord the claimant any o–cial recognition of being
non-gendered. Whilst that is undoubtedly the case, such an observation, in
my judgment, fails to take into account the opposite side of the coin; namely,
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that the requirement to elect for one or the other of the straight binary choices
presently found on UK passports, namely ##male"" or ##female"", requires the
claimant to elect a gender to which the claimant does not belong.
59 In my judgment, (to borrow the words used in H%m%l%inen 37
BHRC 55, para 66) the judge"s careful assessment at para 115 of his
judgment of the ##impact on [the] applicant of a discordance between the
social reality and the law"" cannot be criticised. He was entitled to approach
the fair balance exercise against the backdrop of that assessment whilst
having in mind the limited nature or ##target"" of the claimant"s complaint.
Coherence
60 As recorded by the judge (at para 117), it was (and remains) the
claimant"s case that:
##such a change to the current HMPO policy would not necessitate
consideration of wider societal concerns, not only in relation to security,
but in particular in relation to the Government"s legitimate aim of
maintaining an administratively coherent system of gender recognition
across all government areas and legislation.""
61 This was a matter, the judge said, of ##fundamental importance"".
62 On the SSHD"s part, it is submitted that the current policy should
not be considered in isolation, but as a part of a more fundamental review.
This has been central to the case put forward by the SSHD, both at !rst
instance and on appeal. I therefore set out in full the judge"s !ndings in
relation to this important aspect of the case:
##119. Although it is not always achieved, it is clearly of bene!t to
good governance that important issues of policy are re%ected across
all government departments and areas of legislation. In this regard,
gender identity and recognition are clearly of fundamental importance.
Moreover, I do not consider that it is a su–cient answer to this being a
relevant consideration, to suggest that permitting a passport holder not to
specify their sex/gender would have no impact on any other policy or
legislative considerations.
##120. If there is no requirement for an individual to specify their
gender on their passport application, it begs the question as to the utility
of requesting the information in the !rst place, which in turn raises the
question as to the purpose of gender being a required !eld of entry on
other or any o–cial records across the various government departments.
##121. Given the importance of the issues surrounding gender
identi!cation that have been raised in this case, it seems to me that the
defendant is entitled to say that a change to the current HMPO policy
ought not to be considered in isolation, but the Government should be
able to consider it as part of a more fundamental review of policy in
relation to these issues across government. This may not have been the
position if the stage had been reached either that the Government had
completed its review process (or there had been unjusti!able delay in the
process) or that a consensus had been reached on the issue across other
member states and/or that there was a su–ciently signi!cant international
trend. However, in my judgment none of these situations arise in this
case.""
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63 The judge noted the criticisms made by the claimant in relation to
the Government"s response to both the internal review and the Women and
Equalities Committee report, before concluding at para 124 that the manner
in which the issue had been dealt with by the Government to date cannot be
described ##in the woeful terms in which the Government"s delays were in
Bellinger"" (a reference to Bellinger v Bellinger (Lord Chancellor intervening)
[2003] 2 AC 467). The judge held that more important was the fact that it
was clear from the witness statements !led that the Government was
collating and collecting research material with a view to undertaking a
comprehensive review of the issues both surrounding and raised directly by
the claimant.
64 Sir James submitted that the judge had correctly analysed the
importance of coherence. The state, he submits, is entitled to the view that if
a change is to be made it should be made coherently across the board or, if
not, at least when the issues have been properly considered.
65 In support of his coherence argument, Sir James submitted that if the
appeal was allowed and it was held that there was a positive obligation to
provide an ##X"" marker, it would have an impact which would extend
beyond the merely domestic. Further, he said it must be recognised that if
the court held that there was a positive obligation on the state to provide an
##X"" marker, it would be creating a ##target"" that gives rise to a di›erence in
treatment potentially interfering with article 14 (discrimination) and which
removes any justi!cation for the interference with article 8 rights in other
(non-passport) contexts. For example, he submitted, if passports are
fundamental to identity, then why not birth certi!cates? It is essential to
look at all aspects upon which the change might impact. It is not, it is
submitted on behalf of the SSHD, about the binary choice.
66 The SSHD maintains that a coherent approach is required across
government, and that it is highly problematic and undesirable for one
branch of government (HMPO) to institute what amounts to a type of
recognition of non-binary identi!cation through an unspeci!ed ##X"" box
when no other government department does so.
67 Ms Gallafent, for her part, argues that the passport issue not only
can, but should, be considered in isolation. All that the claimant seeks, she
submits, is to have gender as ##unspeci!ed"" on the passport. This, she tells
the court, is ##cheap and easy"": a cost limited to £2m. The change can be
implemented by HMPO under the Crown prerogative without the necessity
of legislation. It is thereafter, she submits, a matter entirely for the
Government what they choose to do in respect of the wider issue of the
recognition of non-binary and intersex people. The SSHD has had years to
decide on a course of action and the recent call for evidence is too little and
too late.
68 Ms Gallafent pointed out that many trans-people do not currently
apply for the relevant certi!cate under the GRA 2004 (a ##gender recognition
certi!cate""), which would allow them to change their gender on their birth
certi!cate. As a consequence, she says, inconsistent gender identi!cation is
already a feature for people with gender identi!cation issues and therefore
any inconsistency that would arise as between various o–cial documents,
due to there being an ##X"" marker, would not create any administrative
di–culty.
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69 In my view, the fact that this inconsistency is happening (apparently
as a consequence of the perceived di–culties in complying with the
requirements for obtaining a gender certi!cate) only serves to underline the
SSHD"s submission of the importance of obtaining a coherent approach to
the whole sensitive issue of gender recognition; a course which has been
embarked upon but, understandably, given the way in which other matters
have dominated the Government"s focus for some time, has not proceeded
apace.
70 In my judgment, the reality is that, whilst this case is limited to
passports, the driver for change is the broad notion of respect for gender
identity. I accept, as did the judge, that the passport issue cannot reasonably
be considered in isolation.
71 I would respectfully agree with the judge at para 120 that if there is
no requirement for an individual to specify their gender on their passport
application, it ##begs the question as to the utility of requesting [gender]
information"" at all. This in turn raises the question as to the purpose of
requesting gender information across all o–cial records. The work now
embarked upon by the Government will address these questions as part of
their wider consideration of gender identity issues, and in my judgment this
work strongly supports the judge"s !nding that the Government was entitled
to take the view that it was inappropriate to consider the issue of passports
in isolation.
72 The SSHD relies, in addition to her principal argument on
coherence, on matters which go to issues of security. That is to say, in
relation to combating identity fraud and theft and the need for security at
borders.
73 In my judgment, issues of security do not a›ect the fair balance in
circumstances where the ICAO has, for many years, been content for
passports to carry an ##X"" marker. Additionally, people from countries that
already have such provision have been entering the UK for many years
without there being any security issues articulated before us. Any marginal
value in combating fraud and theft does not have any impact on the
important aspect of gender identity.
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74 During the course of oral submissions there was considerable
discussion as to when a ##trend"" becomes a ##consensus"" amongst the member
states of the Council of Europe, whether it matters and what impact it
should have on the issue before the court.
75 A prime example in this regard is the developments that occurred in
relation to the recognition of the status of transsexuals within Europe,
between 1986 when Rees was considered, and 2002 when Goodwin was
before the ECtHR.
76 When the matter was before the court in Rees 9 EHRR 56, the court
said at para 37 that:
##It would therefore be true to say that there is at present little common
ground between the contracting states in this area and that, generally
speaking, the law appears to be in a transitional stage. Accordingly, this
is an area in which the contracting parties enjoy a wide margin of
appreciation.""
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77 The ECtHR held that there was no positive obligation on the state to
permit the alteration of the birth certi!cate of a trans person to re%ect their
new gender.
78 In Goodwin 35 EHRR 18, the ECtHR (referring to Rees) whilst
acknowledging the importance of precedent said at para 74 that: ##A failure
by the court to maintain a dynamic and evolutive approach would indeed
risk rendering it a bar to reform or improvement."" It was for this reason
that, although almost identical facts were before the court in Goodwin as
had been in Rees, the ECtHR said (at para 75): ##The court proposes
therefore to look at the situation within and outside the contracting state to
assess #in the light of present-day conditions" what is now the appropriate
interpretation and application of the Convention.""
79 Things had moved on signi!cantly in the intervening period. As was
recorded in Goodwin at para 55, a study conducted by Liberty in 1998 had
found
##that over the previous decade there had been an unmistakable trend in
the member states of the Council of Europe towards giving full legal
recognition to gender reassignment. In particular, it noted that out of 37
countries analysed only four (including the United Kingdom) did not
permit a change to be made to a person"s birth certi!cate in one form or
another to re%ect the re-assigned sex of that person. In cases where
gender re-assignment was legal and publicly funded, only the United
Kingdom and Ireland did not give full legal recognition to the new gender
identity.""
80 The court in Goodwin di›erentiated between, on the one hand,
consensus in relation to the legal recognition of transgender people by
member states (that is to say the identi!cation of a positive obligation) and
on the other, at para 85, the lack of a common approach or consensus as to
how to ##address the repercussions which the legal recognition of a change of
sex may entail for other areas of the law"", namely the putting into e›ect of
such an obligation. So far as the latter was concerned, the ECtHR said (at
para 85):
##In accordance with the principle of subsidiarity, it is indeed primarily
for the contracting states to decide on the measures necessary to secure
Convention rights within their jurisdiction and, in resolving within their
domestic legal systems the practical problems created by the legal
recognition of post-operative gender status, the contracting states must
enjoy a wide margin of appreciation. The court accordingly attaches less
importance to the lack of evidence of a common European approach to
the resolution of the legal and practical problems posed, than to the clear
and uncontested evidence of a continuing international trend in favour
not only of increased social acceptance of transsexuals but of legal
recognition of the new sexual identity of post-operative transsexuals.""
81 Whilst the emphasis in such cases must always be on countries
within the Council of Europe, and at the date of this appeal only !ve
countries permit the use of ##X"" markers, the judge sensibly considered such
evidence as there was in relation to the position in both member states and
countries outside the Council of Europe, before concluding (at para 128):
##I do not consider that this is a body of evidence which can as yet properly be
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described as a trend which would be su–cient to signi!cantly a›ect the
Government"s margin of appreciation in this area.""
82 In Schalk and Kopf v Austria (2010) 53 EHRR 20, the ECtHR, when
considering at para 104 whether the state should have provided the
applicants with alternative means for the formation of a legal partnership
earlier than they in fact did, approached the issue of consensus in this way (at
para 105):
##The court cannot but note that there is an emerging European
consensus towards legal recognition of same-sex couples. Moreover, this
tendency has developed rapidly over the past decade. Nevertheless, there
is not yet a majority of states providing for legal recognition of same-sex
couples. The area in question must therefore still be regarded as one of
evolving rights with no established consensus, where states must also
enjoy a margin of appreciation in the timing of the introduction of
legislative changes.""
83 Sir James submits convincingly that this is precisely the situation in
relation to the issue, both as to ##X"" on passports and the legal recognition of
non-binary people. This in itself must, he submits, a›ord the state a wide
margin of appreciation, even before the sensitive moral and ethical issues
which are raised in this regard are put into the equation.
84 Looking at the totality of approach to gender identity issues
worldwide and the information made available to the court, it seems to me
that, whilst the direction of travel, or ##trend"", is undoubtedly moving towards
the recognition of the status of non-binary people, there is, as yet, nothing
approaching a consensus in relation to either the broad and indeterminate
issue of the recognition of non-binary people, or the narrow and precise issue
of the use of ##X"" markers on passports which is before this court.
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85 The judge approached the issue of the margin of appreciation in the
following way (at para 112):
##the pre-eminent consideration is the striking of a fair balance between
the competing interests of the individual and the community as a whole.
However, in making these assessments the state"s margin of appreciation
is a relevant consideration, albeit the signi!cance of it will depend upon
the circumstances of the particular case. In some cases, the margin may
be restricted, whereas in others it may be wide, this being dependent upon
factors such as the importance of the issue to the individual"s private life,
and the extent of any consensus within the other member states,
particularly in relation to controversial ethical or moral issues.""
86 The judge took the view that the claimant"s strength of feeling in
relation to the limited issue that had been challenged had some relevance
when considering the nature and extent of the margin of appreciation to
which the Government was entitled. He held however, that it was also
relevant that there was no consensus amongst member states, or at least no
trend of su–cient strength, to a›ect the matter. In those circumstances, the
judge concluded at para 129 that, in relation to the issue raised by the
claimant, ##the margin of appreciation to which the Government is presently
entitled is still relatively wide"".
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The judge went on (at para 130):

##In this context, I am of the view that the Government is entitled to
consider the issue raised in these proceedings further, and in the light of
the recent and current research which is being undertaken, in order to
provide what Kate O"Neil [Deputy Director of the Social Policy and
Equality Division in the Government Equalities O–ce] states will be
governmental policy towards non-binary people for the foreseeable
future. This will no doubt include not only further consideration of the
speci!c issue raised in these proceedings but will properly address the
important, and as the claimant expressly acknowledges, the controversial
issue as to the issue of the recognition and proper treatment of those who
do not identify within the binary concept of gender. It seems to me that
these matters, together with the Government"s justi!able concerns about
security are legitimate aims, in that it is in the interests of society and good
governance for these matters to be the product of appropriate research
and careful evaluation. Moreover, that in the interim HMPO"s current
policy in relation to the issuing of passports is a proportionate means of
achieving the aim of providing a coherent and consistent policy towards
those who identify outside the binary concept of gender across all
governmental departments and legislation.""
88 Both the claimant and SSHD agree that the margin of appreciation
applies at both stages: at the identi!cation of a positive obligation (if there is
one), whether it is broad or narrow; and, thereafter, at the stage when the
form or manner in which that recognition is to be implemented domestically
is under consideration. They do not, however, agree as to its width and its
application to the present case.
89 Ms Gallafent submitted that the judge had ##misconstrued the breadth
of the UK"s margin of appreciation of the Government"s discretionary area of
judgment"". This is an error, she says, which led to the judge"s assessment of
the fair balance being %awed.
90 In support of her submission that the margin is restricted in relation
to the recognition of a positive obligation, where a ##particularly important
facet of an individual"s existence or identity is at stake"", Ms Gallafent relies
on the judgment of the Fifth Section of the ECtHR in AP, Gar&on and Nicot
v France CE:ECHR:2017:0406JUD007988512, para 121, and SV v Italy
CE:ECHR:2018:1011JUD005521608, para 62, a First Section judgment. In
my judgment, neither of these cases is of assistance to the court in the present
case. Not only must they be subject to the Grand Chamber"s judgment in
H%m%l%inen 37 BHRC 55, but they each related to very di›erent cases.
Whilst the margin of appreciation was said to be narrow in AP, Gar&on and
Nicot where a particular facet of existence or identity is at stake, on the facts
of that case the state in question had declined to recognise the gender of a
trans person, despite their having undergone highly invasive surgery, in one
case sterilisation and in another surgical gender reassignment.
91 The importance of consensus in relation to the breadth of the margin
of appreciation is demonstrated with the utmost clarity, Sir James submits, by
comparing Rees, where there was no consensus and no positive obligation,
and Goodwin, by which time there was an overwhelming consensus leading
to a positive obligation with only a residual margin as to implementation as a
consequence of that undeniable consensus.
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92 The ECtHR did, however, give a timely reminder to the UK in Rees
9 EHRR 56 saying (at para 47):
##However, the court is conscious of the seriousness of the problems
a›ecting these persons and the distress they su›er. The Convention has
always to be interpreted and applied in the light of current circumstances
(see, mutatis mutandis, amongst others, Dudgeon v United Kingdom
(1981) 4 EHRR 149, para 60). The need for appropriate legal measures
should therefore be kept under review having regard particularly to
scienti!c and societal developments.""
93 So it was then that the matter came before the court again 15 years
later in Goodwin 35 EHRR 18 by which time there had been no notable
progress by the UK, notwithstanding (as noted at para 55) an ##unmistakable
trend"" in Council of Europe countries.
94 What is demonstrated by Goodwin is that, in the early development
of some ethical or moral issue in relation to which there is no consensus, the
state in question is likely to enjoy a wide margin of appreciation despite the
importance of the issue to the individual. However, the time will come when
the state"s position will no longer be tenable and the fair balance will require
the legal recognition of the positive obligation in question. In Goodwin, the
ECtHR held, in !nding there to be a positive obligation to ensure the right of
the transgender applicant to respect for her private life by legal recognition of
her gender reassignment, that the Government could no longer claim that the
issue of legal recognition was within the margin of appreciation (at para 93):
##Having regard to the above considerations, the court !nds that the
respondent government can no longer claim that the matter falls within
their margin of appreciation, save as regards the appropriate means of
achieving recognition of the right protected under the Convention. Since
there are no signi!cant factors of public interest to weigh against the
interest of this individual applicant in obtaining legal recognition of her
gender re-assignment, it reaches the conclusion that the fair balance that
is inherent in the Convention now tilts decisively in favour of the
applicant. There has, accordingly, been a failure to respect her right to
private life in breach of article 8 of the Convention."" (My emphasis.)
95 The ECtHR had accepted at para 93 that the state retained a margin
of appreciation so as to ##[achieve] recognition of the right protected under
the Convention"". It noted the lack of a common European approach as to
how to address the repercussions which the legal recognition of a change of
sex may entail for other areas of law (at para 85):
##While this would appear to remain the case, the lack of such a
common approach among 43 contracting states with widely diverse legal
systems and traditions is hardly surprising. In accordance with the
principle of subsidiarity, it is indeed primarily for the contracting states to
decide on the measures necessary to secure Convention rights within their
jurisdiction and, in resolving within their domestic legal systems the
practical problems created by the legal recognition of post-operative
gender status, the contracting states must enjoy a wide margin of
appreciation. The court accordingly attaches less importance to the lack
of evidence of a common European approach to the resolution of the legal
and practical problems posed, than to the clear and uncontested evidence
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of a continuing international trend in favour . . . of legal recognition of
the new sexual identity of post-operative transsexuals.""
96 Goodwin, therefore, seemed to establish that the margin of
appreciation can both vary over time as society evolves and consensus
hardens, but also can be wider or narrower at di›erent stages of the process;
that is to say, identi!cation of a positive obligation and the subsequent
domestic implementation of that obligation.
97 In H%m%l%inen 37 BHRC 55, the Grand Chamber concluded from
the data available that there did not exist any European consensus. In those
circumstances, the Grand Chamber held (at para 75):
##In the absence of a European consensus and taking into account that
the case at stake undoubtedly raises sensitive moral or ethical issues, the
court considers that the margin of appreciation to be a›orded to the
respondent state must still be a wide one (see X, Y and Z v United
Kingdom . . . para 44). This margin must in principle extend both to the
state"s decision whether or not to enact legislation concerning legal
recognition of the new gender of post-operative transsexuals and, having
intervened, to the rules it lays down in order to achieve a balance between
the competing public and private interests.""
98 In considering the overall balance to be struck, the recognition of a
positive obligation must not be elided with the form or manner in which that
recognition is to be implemented. In H%m%l%inen, it was uncontroversial
that legal recognition had to be given to the trans person"s acquired gender.
The issue was whether the positive obligation in article 8 extended to
requiring the state to allow the married trans person to remain married to
their (now) same-sex spouse, notwithstanding that domestic law did not
recognise same-sex marriage.
99 As set out at para 52 above, the Grand Chamber considered, !rst, at
para 66, those factors relevant for the assessment of the content of a positive
obligation, and then at para 67 the implementation of such a positive
obligation (set out again for convenience):
##In implementing their positive obligations under article 8 the states
enjoy a certain margin of appreciation. A number of factors must be
taken into account when determining the breadth of that margin. Where
a particularly important facet of an individual"s existence or identity is at
stake, the margin allowed to the state will be restricted . . . Where,
however, there is no consensus within the member states of the Council of
Europe, either as to the relative importance of the interest at stake or as to
the best means of protecting it, particularly where the case raises sensitive
moral or ethical issues, the margin will be wider . . . There will also
usually be a wide margin if the state is required to strike a balance
between competing private and public interests or Convention rights . . .""
(Citations removed for ease of reading.)
100 On a fair reading of para 67 it would seem that the Grand Chamber
took the view that, at the implementation stage, where there is no consensus
either as to the importance of the interest or how to protect it, the state will
have a wider margin of appreciation when striking the balance between
private and public interests or Convention rights, notwithstanding that an
issue of an individual"s identity is at stake.
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101 In my judgment, it matters not how a future court may choose to
interpret para 67 as, in the present case, taking into account the matters
outlined above, particularly in relation to consensus and identity, the judge
was right in determining that the margin of appreciation in this case is
##relatively wide"".
Conclusion as to fair balance
102 The judge, having concluded that the claimant"s article 8 right to
respect for private life did not encompass a positive obligation on the part of
the state to permit the claimant to apply for and be issued with a passport
with an ##X"" marker, said that the question of fair balance ##remains the core
of the analysis"" (para 131).
103 In approaching a consideration of fair balance, I put back into the
equation my observations as to the impact on the claimant, including the
limited impact on the article 8 rights overall, by the denial of the availability
of an ##X"" marker on a passport application form.
104 Ms Gallafent submits that the issue of coherence has no part in a
consideration of the fair balance, and this case is not, she emphasises, about
the wider non-binary issues. The Government, she submits, are responding
in e›ect to the wrong case. There may be ample justi!cation for the approach
of the Government with its emphasis on the need for a coherent approach if
the court were considering the overall broader picture in respect of the
recognition of non-binary people. There is, she says, no such justi!cation in
relation to the straightforward, narrow and inexpensive addition of an ##X""
marker to the passport.
105 Attractive as Ms Gallafent"s argument is at !rst blush, as I indicated
at para 71 above, in my judgment she cannot succeed in her attempt to limit
the issue in such a way. The issue of coherence is a relevant factor when
considering the fair balance in the circumstances of this case, for the
following reasons:
(i) If an ##X"" marker is to be added, a decision will need to be made as to
who will be entitled to utilise the new box. Issues such as whether anyone
can utilise the box or whether it is to be just non-binary people will need to
be considered. If it is only to be available for those identifying as non-binary,
the question then arises as to what proof, if any, is to be provided by a
non-binary person. For example, is it to be a medical report or will selfreport be su–cient? Such matters will require consultation and will have a
direct impact on non-binary issues generally.
(ii) These considerations will inevitably feed into a discussion as to whether
there should be any gender boxes on passports at all, and what purpose
such gender identi!cation serves at all in days of routine technological
identi!cation. Such a debate must inevitably be part of the global issue of the
use of gender on o–cial documents generally and cannot, in my judgment,
realistically be ring-fenced in relation only to passports.
(iii) As was recognised by Ms Gallafent, the result she seeks, namely a
!nding that the Government has a positive obligation to provide an ##X""
marker forthwith, will inevitably lead to further applications on an
article 14 and/or justi!cation platform. Whilst clearly not a basis upon
which to dismiss the application, it does serve to underline the fact that, in
reality, the ##X"" marker is but part of a far bigger picture. This does, as the
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Government contends, require a coherent, structured approach across all the
areas where the issue of non-binary gender arises.
106 I agree with the judge"s analysis at para 130 that the Government is
entitled to consider the issues raised further. This will, he said:
##no doubt include not only further consideration of the speci!c issue
raised in these proceedings but will properly address the important, and
as the claimant expressly acknowledges, the controversial issue as to the
issue of the recognition and proper treatment of those who do not identify
within the binary concept of gender. It seems to me that these matters,
together with the Government"s justi!able concerns about security are
legitimate aims, in that it is in the interests of society and good
governance for these matters to be the product of appropriate research
and careful evaluation. Moreover, that in the interim HMPO"s current
policy in relation to the issuing of passports is a proportionate means of
achieving the aim of providing a coherent and consistent policy towards
those who identify outside the binary concept of gender across all
governmental departments and legislation.""
107 I therefore agree with the judge at para 131 that the current policy
of HMPO not to permit the claimant to apply for and be issued with a
passport with an ##X"" marker, does not at present amount to an unlawful
breach of the claimant"s article 8 private life rights.
108 If, as here, article 8 is engaged, there is a respectable argument that
we are approaching a time when the consensus within the Council of
Europe"s member states will be such that there will be a positive obligation
on the state to recognise the position of non-binary including intersex
individuals if and when that time comes. It follows that when the time
comes, notwithstanding that there is a wide margin of appreciation as to
how such a positive obligation is e›ected, the state will then have to take
steps towards implementing that obligation.
109 The history of the various reviews and reports set out in the judge"s
judgment demonstrates that, as at the time of the trial, nothing concrete
had yet been achieved, notwithstanding the Government"s appropriate
expressions of concern and obviously good intentions. The Government has
put before the court details of, amongst other things, their plan to call for
evidence. They would however do well to have in mind that, whilst there is
as yet no consensus, there is an undoubted momentum within Europe in
relation to just how the status of non-binary people is to be recognised. The
time may come when the importance of these issues and the article 8 rights of
non-binary people will mean that the fair balance has shifted and that, as in
Goodwin, the margin of appreciation as to recognition of a positive
obligation will be exhausted.
Position in the domestic courts

H

110 How then does my view translate to domestic law? The Supreme
Court has recently considered the role of the margin of appreciation in
relation to domestic law in two cases.
111 In In re McLaughlin [2018] 1 WLR 4250, para 34: ##Strictly
speaking, the margin of appreciation has no application in domestic law.
Nevertheless, when considering whether a measure does fall within the
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margin, it is necessary to consider what test would be applied in
Strasbourg . . .""
112 In R (Steinfeld) v Secretary of State for International Development
[2020] AC 1:
##28. . . . In the !rst place, the approach of the ECtHR to the question
of what margin of appreciation member states should be accorded is not
mirrored by the exercise which a national court is required to carry out in
deciding whether an interference with a Convention right is justi!ed. As
Baroness Hale said In re G (Adoption: Unmarried Couple) [2009] AC
173, para 118: #it is clear that the doctrine of the ##margin of appreciation""
as applied in Strasbourg has no application in domestic law. The
Strasbourg court will allow a certain freedom of action to member states,
which may mean that the same case will be answered di›erently in
di›erent states (or even in di›erent legal systems within the same state).
This is particularly so when dealing with questions of justi!cation,
whether for interference in one of the quali!ed rights, or for a di›erence
in treatment under article 14. National authorities are better able than
Strasbourg to assess what restrictions are necessary in the democratic
societies they serve. So to that extent the judgment must be one for the
national authorities."
##29. It follows that a national court must confront the interference
with a Convention right and decide whether the justi!cation claimed for it
has been made out. It cannot avoid that obligation by reference to a
margin of appreciation to be allowed the Government or Parliament, (at
least not in the sense that the expression has been used by ECtHR) . . .""
113 Where it has been held that there is an interference with an article 8
(or article 14) right, the domestic courts ##must confront the interference
with a Convention right and decide whether the justi!cation claimed for it
has been made out"". Whilst here the claimant"s article 8 rights have been
engaged, there has been no interference with the claimant"s article 8 right to
respect for private life. In any event in my judgment even if there had been
such interference, the SSHD has, in my view, successfully made out her claim
of justi!cation and the position of the SSHD would have represented a
limited and proportionate interference with those article 8 rights.
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Article 14
114 When brie%y considering article 14, the judge"s comparator at
para 134 was that transsexuals who identify within a binary concept of
gender are able to ##declare and be issued with a passport in the gender in
which they identify"", whereas the claimant is not. Ms Gallafent submits that
the judge is in error in having chosen this as the appropriate comparator.
The comparator should properly be, she submits, that persons whose gender
identity is congruent with their biological sex and a trans person whose
gender identity is opposite to their biological sex can all obtain a passport
that accurately re%ects their gender identity. As a non-gendered person, the
claimant cannot.
115 In my judgment, the comparator put forward by Ms Gallafent is
the more appropriate comparator on the facts of this case. However, in my
view it matters not to the judge"s ultimate conclusion that the outcome
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would be the same as that under article 8 which, as recognised in Van K'ck
37 EHRR 51 and Goodwin 35 EHRR 18, amounted to the same complaint.
116 The courts have on a number of occasions considered arguments
based on article 8 together with article 14, where article 8 has been the
primary argument. In Goodwin (para 108):
##The court considers that the lack of legal recognition of the change of
gender of a post-operative transsexual lies at the heart of the applicant"s
complaints under article 14 of the Convention. These issues have been
examined under article 8 and resulted in the !nding of a violation of that
provision. In the circumstances, the court considers that no separate issue
arises under article 14 of the Convention and makes no separate !nding.""
117 The court again concluded in Van K'ck, that the applicant"s
complaint of discrimination on the grounds of her trans-sexuality amounted
in e›ect to the same complaint, ##albeit seen from a di›erent angle, that the
court has already considered in relation to article 6.1 and, more particularly,
article 8 of the Convention"" (para 91). The judge took the same approach,
!nding, having reached the conclusions he had in relation to the existence
and scope of any positive obligations owed to the claimant under article 8,
that the question as to whether the di›erence in treatment was objectively
justi!ed would result in the same answer. Consequently, the current policy
of HMPO in relation to the issuing of ##X"" marked passports did not amount
to unlawful discrimination under article 14.
Public law: relevant and irrelevant considerations
118 Whilst not abandoning these two public law grounds of appeal,
Ms Gallafent understandably did not in any way place them to the forefront
of her appeal. For his part, Sir James asserts that the factors relied on in
respect of the rationality argument are the same as those relied on under the
human rights claims and therefore add nothing to the overall appeal.
119 In a nutshell, Ms Gallafent identi!es a number of matters of error,
or matters which were at various stages taken into account, which have now
been abandoned. Sir James submits that these need to be considered in
the light of a continuing and evolving policy. The judge considered the
claimant"s submissions, including submissions post-hearing, with care and
for the reasons he gave was entitled to conclude that the current policy was
justi!ed.
120 In my judgment, the judge was entitled to reach the conclusions he
did in relation to these essentially peripheral public law issues.
Conclusion
121 I would, if their Lordships agree, dismiss the appeal and the crossappeal on Ground 1, for the reasons given.
122 I have had the advantage also of reading the judgment of
Henderson LJ in relation to the cross-appeal on costs and I agree also the
cross-appeal should be dismissed.
IRWIN LJ
123 I agree with King LJ and with her reasoning. I too would dismiss
the appeal. In particular, I would wish to underscore her remarks in
paras 47—49, and 56. It is a completely untenable proposition that gender
' 2020 The Incorporated Council of Law Reporting for England and Wales

AB 1932

964

R (Elan-Cane) v Home Secretary (CA)
Irwin LJ

[2020] QB

identi!cation does not engage article 8, because the identi!cation concerned
is non-binary, or non-gendered. There can be little that is more central to
private life than the gender of an individual, and few circumstances where
gender is more important than in relation to people who have altered their
gender identi!cation, in whatever direction or to whatever destination. That
must be obviously so where the process has involved extensive surgery.
Article 8 is concerned with private life, not any particular sex or gender. If
and in so far as this argument has a›ected the thinking of the Government, it
is to be hoped that this analysis may lead to a reconsideration of their
approach.
124 I have also had the advantage of reading the judgment of
Henderson LJ in relation to the cross-appeal on costs and I agree also the
cross-appeal should be dismissed.

A

B

C

HENDERSON LJ
125 I too agree that the claimant"s appeal should be dismissed for the
reasons given by King LJ. I also agree with the judgment of Irwin LJ.
126 In the remainder of this judgment I deal with the SSHD"s crossappeal on costs.
The SSHD"s cross-appeal on costs

D

Introduction
127 By Ground 2 of the cross-appeal, the SSHD contends that the judge
erred in law in the costs order which he made, by applying a reduction of
33% to the capped rather than the much higher actual costs of the SSHD,
when calculating the amount of costs to be paid by the claimant to the SSHD
on the dismissal of the claimant"s claim for judicial review. Since the parties
had agreed a mutual costs cap of £3,000, the e›ect of the judge" order was to
reduce the amount payable by the claimant to the SSHD from £3,000 to
£2,000. If, however, the reduction had been applied to the total amount of
costs reasonably incurred by the SSHD in the proceedings, the resulting
!gure would still have greatly exceeded £3,000, so (the argument runs) it
was wrong in law for the judge to reduce the costs recoverable from the
claimant to less than the capped sum of £3,000.
128 On the !gures in the present case, the amount at stake on this issue is
only £1,000. But the question is of potentially wider signi!cance in all cases
where a costs capping order has been made in connection with public interest
judicial review proceedings by the High Court or the Court of Appeal under
sections 88 to 90 of the Criminal Justice and Courts Act 2015 (##the 2015
Act""), or (as here) the parties have agreed to a costs capping order in lieu of an
order under those sections. Since the irrecoverable costs of the SSHD in such
cases are in e›ect funded by the taxpayer, the SSHD understandably wishes
the question of principle to be tested. Permission to appeal was granted by
Bean LJ on 20 December 2018.
129 There is no challenge to the reduction of 33% itself, which re%ected
the claimant"s partial success in establishing that article 8 was engaged, even
though the claim for judicial review was dismissed.
130 This part of the appeal was well argued on behalf of the claimant by
junior counsel, Mr Mountford. Oral submissions for the SSHD on this, as
the other, issues were presented to us by Sir James Eadie.
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The statutory background
131 So far as material, sections 88 and 89 of the 2015 Act provide as
follows:
##88 Capping of costs
##(1) A costs capping order may not be made by the High Court or the
Court of Appeal in connection with judicial review proceedings except in
accordance with this section and sections 89 and 90.
##(2) A #costs capping order" is an order limiting or removing the
liability of a party to judicial review proceedings to pay another party"s
costs in connection with any stage of the proceedings.
##(3) The court may make a costs capping order only if leave to apply
for judicial review has been granted.
##(4) The court may make a costs capping order only on an application
for such an order made by the applicant for judicial review in accordance
with rules of court.
##(5) Rules of court may, in particular, specify information that must be
contained in the application, including$ (a) information about the
source, nature and extent of !nancial resources available, or likely to be
available, to the applicant to meet liabilities arising in connection with the
application, . . .
##(6) The court may make a costs capping order only if it is satis!ed
that$ (a) the proceedings are public interest proceedings, (b) in the
absence of the order, the applicant for judicial review would withdraw the
application for judicial review or cease to participate in the proceedings,
and (c) it would be reasonable for the applicant for judicial review to do so.
##(7) The proceedings are #public interest proceedings" only if$ (a) an
issue that is the subject of the proceedings is of general public importance,
(b) the public interest requires the issue to be resolved, and (c) the
proceedings are likely to provide an appropriate means of resolving it.""
##89 Capping of costs: orders and their terms
##(1) The matters to which the court must have regard when
considering whether to make a costs capping order in connection with
judicial review proceedings, and what the terms of such an order should
be, include$ (a) the !nancial resources of the parties to the proceedings,
including the !nancial resources of any person who provides, or may
provide, !nancial support to the parties; (b) the extent to which the
applicant for the order is likely to bene!t if relief is granted to the
applicant for judicial review; (c) the extent to which any person who has
provided, or may provide, the applicant with !nancial support is likely to
bene!t if relief is granted to the applicant for judicial review; (d) whether
legal representatives for the applicant for the order are acting free of
charge; (e) whether the applicant for the order is an appropriate person to
represent the interests of other persons or the public interest generally.
##(2) A costs capping order that limits or removes the liability of the
applicant for judicial review to pay the costs of another party to the
proceedings if relief is not granted to the applicant for judicial review
must also limit or remove the liability of the other party to pay the
applicant"s costs if it is.""
132 The relevant rules of court are contained in CPR rr 46.16 to 46.19
and paragraphs 10.1 and 10.2 of CPR Practice Direction 46.
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Facts
133 The claimant applied for a costs capping order together with the
application for permission to apply for judicial review: see paras 87—90 of
the detailed statement of grounds.
134 The parties then agreed the terms of a consent order, which was
made by Gilbart J on 12 October 2017 (##the Consent Order""). So far as
material, the Consent Order recited their agreement ##that, instead of a cost
capping order, the recovery of costs should be limited for both parties prior
to and following the grant of permission"", and their agreement ##to limit
costs so that neither party may recover costs of more than the amount set out
in this order following proceedings before the High Court""; it was then
ordered by consent that:
##1. The claimant"s application for a costs capping order at paras 87—90
of the detailed statement of grounds is dismissed on withdrawal;
##2. Costs will follow the event, however, in any order for costs: (a) the
claimant may not recover more than £3,000 from the defendant; (b) the
defendant may not recover more than £3,000 from the claimant.""
135 The parties therefore agreed that the same cap of £3,000 should
apply whichever party was successful, but there was no statutory
requirement for the !gure to be the same. By virtue of section 89(2), the only
requirement was that the order ##must also limit or remove the liability of the
other party to pay the applicant"s costs"" if relief is granted to the applicant.
136 Following the handing down of his judgment on 22 June 2018, the
judge dealt with the question of costs on the basis of written submissions. By
his order dated 8 August 2018, he ordered the claimant to pay the SSHD"s
costs ##limited to the sum of £2,000"" at the rate of £100 per month beginning
on 2 October 2018. In the reasons for his order, he explained why, with one
exception, he did not consider that any of the matters raised by the claimant
should result in any reduction in the agreed !gure of costs payable under the
cap pursuant to paragraph 2 of the Consent Order. He continued:
##14. The one exception is the determination that the claimant"s article 8
rights do encompass the recognition of the claimant"s non-gendered
identity, which was a fundamental part of the claimant"s application for
judicial review. In the absence of an agreed limit on costs I consider that
the claimant"s success in relation to this issue would have been likely to
have resulted in a reduction in the claimant"s liability to pay the
defendant"s costs, and I see no good reason why it should not be re%ected
in a pro-rata deduction from the agreed sum.
##15. In my judgment this should be re%ected by a 33% reduction,
resulting in an order that the claimant pay the defendant"s costs limited to
£2,000, which it is not disputed will be payable at the rate of £100 per
month.""
137 As I have said, the SSHD does not challenge the 33% reduction.
The issue is whether the judge erred in law by applying the reduction to the
capped sum of £3,000 rather than to the entirety of the SSHD"s costs.
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Submissions
138 On behalf of the SSHD, Sir James Eadie submits that the policy
aims of the costs capping provisions in the 2015 Act are: (a) to determine
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whether a case is a public interest case at the outset of proceedings; (b) to !x
the parties" respective liabilities for costs at the outset of proceedings, which
must include, when the order is made, consideration of the applicant"s
!nancial position; (c) to allow an applicant, from the outset, to know where
the applicant stands in respect of future liability to costs, so that the
applicant can decide whether to proceed with the claim; and (d) to include
some measure of fairness to a defendant in requiring a reciprocal cap
(although not necessarily of the same amount) to be placed on the adverse
costs that may be recovered by a successful claimant.
139 Against that background, Sir James submits that any reduction to
an award of costs made pursuant to CPR Pt 44 must be applied to the total
amount of costs claimed, and not to the capped amount. The general rule
under CPR Pt 44, re%ected in the consent order itself, is that costs follow the
event: see rule 44.2(2)(a). The court has a discretion to make a di›erent
order, and in deciding what order (if any) to make about costs, the court
will have regard to all the circumstances, including ##whether a party has
succeeded on part of its case, even if that party has not been wholly
successful"": rule 44.2(4)(b). Rule 44.2(6) then gives examples of alternative
orders that a court may make, including an order that the unsuccessful party
pay a proportion of another party"s costs: see sub-paragraph (a). It is
apparent, says Sir James, from the structure of rule 44.2 that the starting
point is the costs incurred by the successful party, from which deductions
may be made as the court considers appropriate.
140 Sir James goes on to submit that the only function of the cap is to
set the maximum amount that a claimant for judicial review must pay if
unsuccessful. The cap obviously does not preclude the successful party from
incurring reasonable costs that exceed the cap, and if application of the
normal principles set out in rule 44.2 would in principle entitle the successful
party to recover an amount of costs that exceeds the cap, there can be no
rational basis for preventing the successful party from recovering those costs
up to the ceiling set by the cap. To do so would lead, in e›ect, to a lower cap
being imposed than was agreed between the parties. Nor would this deprive
the discretion conferred on the court by rule 44.2 of any practical e›ect, for
example when a percentage reduction is ordered of the successful party"s
recoverable costs. The cap in the present case was set at a very low level, but
if, for example, the amount of the cap were £20,000, and the defendant had
incurred costs of £20,000 or less, the claimant would still receive the full
bene!t of any discount applied.
141 In oral argument, Sir James referred us to the recent decision of this
court in Campaign to Protect Rural England (Kent Branch) v Secretary of
State for Communities and Local Government [2020] 1 WLR 352 (##the
CPRE case""). One of the main issues in the CPRE case concerned the proper
application of the so-called Aarhus cap on costs in environmental cases, in
circumstances where the case failed at the !rst hurdle (because permission to
apply for statutory review of the relevant local plan was refused) and where
there was more than one defendant or interested party: see the judgment of
Coulson LJ (with whom Hamblen and David Richards LJJ agreed) at para 1.
In the CPRE case itself, the total liability of the unsuccessful claimant to
other parties was capped at £10,000. The relevant rules of court are
contained in CPR Pt 45, at rules 45.41 to 45.45.
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142 In the section of his judgment dealing with this issue, Coulson LJ
began by rejecting the basic submission that, because the claim had failed at
the permission stage, rather than after a substantive hearing, the costs should
be subject to a lower cap than the £10,000 stated in the CPR: see para 49.
Coulson LJ continued:
##50. The starting point must be the absence of any express sub-caps or
lower limits for particular stages of environmental litigation. The CPR
provides for no lower cap on the costs that a successful or interested party
might be able to recover following success at the permission stage. On the
contrary, the Aarhus cap is global. It is applied to the costs that have been
incurred by the successful defendant or interested party, at whatever stage
the costs assessment is being done.
##51. In a single defendant case, if that defendant succeeds in
persuading the court . . . that permission should be refused, then that
defendant is entitled to recover its reasonable and proportionate costs up
to the amount of the cap. No di›erent rules will apply to cases with more
than one successful defendant or interested party. And there is no reason
to limit the recovery (of either single defendants or multiple parties) by
means of a further arbitrary cap at a lower level than the stated £10,000.
Provided the costs being assessed are reasonable and proportionate then,
other than in the imposition of the cap itself at the end of the exercise, it
makes no di›erence for cost assessment purposes whether the case is one
to which the cap applies or not. Putting the point another way, the cap
does not justify a further reduction in the costs of successful defendants or
interested parties below that which is assessed as being reasonable and
proportionate.
##52. Secondly, many of Mr Westaway"s [counsel for the claimant]
submissions were based on the false premise that the £10,000 was in some
way referable to the total costs of an environmental claim, assuming it
failed only after a substantial hearing. That is patently not so. The
£10,000 is an arbitrary cap designed to bring claimants in environmental
claims the bene!ts noted above. It has nothing to do with the average
costs of civil litigation, much less the costs incurred in the making of an
environmental claim, which can be notoriously high. It is therefore
wrong in principle to assume that the £10,000 Aarhus cap must be
referable to the costs of a claim that went all the way through to trial.
##53. Thirdly, Mr Westaway"s submission that, if this is the correct
analysis, it will have a chilling e›ect, is incorrect. The principle is that the
costs of these claims should #not be prohibitively expensive", not that they
involve no costs risk at all. The Aarhus cap o›ers a major advantage to
claimants which is not available to any other group of civil litigants. It
allows them costs certainty from the outset, and the ability to pursue
litigation in the knowledge that, if they lose, their liability will not be a
penny more than the cap.""
Sir James relies in particular on the principles stated by Coulson LJ in
para 51, and submits that the practical e›ect of the judge"s order in the
present case is to introduce a further arbitrary cap at a lower level than the
£3,000 agreed between the parties.
143 On behalf of the claimant, Mr Mountford submits that there is
nothing in the Consent Order which removes or modi!es the broad
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discretion on costs conferred on the judge by CPR r 44.2. He emphasises the
breadth of that discretion, including the power of the court to order a
percentage reduction in the costs recovered by a successful party. This much
is not disputed by the SSHD, although I note in passing that the parties"
express agreement in paragraph 2 of the Consent Order that ##Costs will
follow the event"" must at least reinforce the general rule contained in CPR
r 44.2(2)(a). Mr Mountford then submits that the statutory regime of costs
capping orders re%ects a clear policy of promoting access to justice in public
interest proceedings, and self-evidently envisages that parties to such
proceedings will often not be fully compensated for their reasonable legal
costs in bringing or defending them. In cases of the present type, the public
policy limitation on recoverable costs is built into the statutory regime, and
must apply likewise to an order agreed between the parties in lieu of a costs
capping order under the 2015 Act. The wide discretion on costs under CPR
r 44.2 must therefore be applied in the context of those public policy
considerations, and the SSHD is wrong to submit that the !rst stage must
always be to apply the normal Part 44 costs regime without reference to the
cap.
144 Mr Mountford next submits that the ability of the court to reduce
the capped amount by reference to partial success or unreasonable conduct
(or for any other relevant reason) is entirely consistent with the imposition of
a maximum limit on the liability. If the argument for the SSHD were correct,
a respondent could in practice be assured of receiving the full amount of the
costs cap if it succeeded, even if the other party were successful on a number
of issues in dispute. In practical terms, the court"s discretion would nearly
always be rendered nugatory, and the example given by the SSHD, which
envisages costs incurred being less than the cap, is unrealistic.
145 Furthermore, says Mr Mountford, there are strong policy reasons
against the SSHD"s approach. First, it would remove the incentive for a
respondent to conduct litigation in a reasonable and proportionate manner,
including by making appropriate concessions. Secondly, where a costs cap
has been ordered or agreed, the applicant for judicial review (who is likely to
have limited !nancial resources to meet any liabilities) would never in
practice see the bene!t of a reduction in the respondent"s costs, even if
successful on part of the case. Thirdly, application of the normal Part 44
machinery, in order to ascertain the full amount of recoverable costs to
which a percentage reduction should be applied, would often involve a
disproportionate burden on the court and the parties (who may well, as in
the present case, have pro bono representation).
146 As for the CPRE case, Mr Mountford submits that, while any cap
on costs is in a sense arbitrary, that case speci!cally concerns environmental
claims and the Aarhus cap, and it has no more general application to public
interest cases of the present type.
147 If all these principles are borne in mind, says Mr Mountford, it can
be seen that the judge was fully entitled to exercise his discretion as he did,
and there is no error of law or principle which would entitle this court to
interfere.
Discussion
148 I have not found this an easy question, but on balance I prefer the
submissions of Mr Mountford. In my view, he is right to emphasise the
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underlying public policy which underpins the costs capping regime in
the 2015 Act of promoting access to justice in judicial review proceedings
which satisfy the test of being ##public interest proceedings"" within the
meaning of section 88. If that test is satis!ed, both sides will know from an
early stage what their maximum exposure to costs will be, but they will also
know that the costs which they actually incur in pursuing or defending the
litigation are likely, to a greater or lesser extent, to prove irrecoverable. That
is the price which has to be paid, in the wider public interest, so that justice
can be obtained in important cases of this character.
149 It does not follow, however, that the court must approach the
making of its order for costs at the conclusion of such proceedings as though
the cap did not exist, until it is applied at the end of the process to whatever
resulting !gure is yielded by application of the normal principles set out in
CPR r 44.2. A mechanical approach of that nature would not in my
judgment sit well with the underlying public policy which is engaged, and it
may also lead to one or more of the undesirable consequences to which
Mr Mountford has drawn attention. In my view, he is right to submit that
the relevant considerations of public policy should inform the whole of the
exercise of judicial discretion on costs at the conclusion of such cases, and
there is no reason of law or principle why the judge should not, in an
appropriate case, apply a percentage reduction to the amount of the capped
costs rather than the uncapped costs.
150 Naturally, a judge should think carefully before adopting such a
course, bearing in mind that the party in question will usually have incurred
substantial irrecoverable costs in excess of the cap. But the question arises in
a context where both sides have known, from an early stage, that their costs
will be capped, and it could be an invitation to lax practice or unreasonable
litigation conduct if the successful party were free to proceed in the
knowledge that, in practice, it could always count on receiving the full
amount of the capped costs even if there were factors which would justify a
substantial reduction of its uncapped costs.
151 I also agree with Mr Mountford that the issues under consideration
in the CPRE case are too far removed from the present context to provide
any helpful guidance.
152 The judge below dealt with the matter very shortly, which is hardly
surprising since only £1,000 was at stake. But he was, in my view, entitled to
adopt the approach which he did, and more importantly he made no error of
law (which is the only ground upon which his decision is challenged). For
these reasons, I would dismiss Ground 2 of the cross-appeal.
Appeal and cross-appeal dismissed.
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Lord Burnett of Maldon CJ, King, Singh LJJ

Registration of births and deaths ! Registration of mother ! Transgender male !
Female-born claimant undergoing gender transition and obtaining gender
recognition certi"cate as male ! Claimant subsequently giving birth to child !
Registry O–ce refusing to register claimant as child#s father on birth certi"cate
! Whether transgender man giving birth to child $$mother## for purposes of
domestic law ! Whether refusal to register such man as father discriminatory
and disproportionate interference with Convention rights ! Whether
declaration of incompatibility to be granted ! Human Rights Act 1998 (c 42),
s 4, Sch 1, Pt I, art 8 ! Gender Recognition Act 2004 (c 7), ss 9, 12
The claimant, who had been registered as female at birth, transitioned to live
in the male gender and received a gender recognition certi!cate under the Gender
Recognition Act 20041 stating that his gender was male. He later underwent
successful arti!cial insemination with the result that he became pregnant and in due
course gave birth to a child. Upon communication with the Registry O–ce, the
claimant was informed that he would have to be registered as the child"s ##mother"" on
the long form of the birth certi!cate. Since he wished to be registered as ##father"" or, if
not, as ##parent"", he brought a claim in judicial review to quash the Registry O–ce"s
decision, contending that on a correct interpretation of sections 9 and 12 of the 2004
Act the Registrar General was obliged to register him as ##father"" on his child"s birth
certi!cate. If, contrary to that contention, the court were to hold that the 2004 Act
required him to be registered as the child"s ##mother"", he alternatively applied for a
declaration of incompatibility under section 4 of the Human Rights Act 1998 on the
ground that the Act breached his and the child"s rights under articles 8 and 14 of the
Convention for the Protection of Human Rights and Fundamental Freedoms2. In
addition an application was issued on the child"s behalf for a declaration of parentage
under section 55A of the Family Law Act 1986. The President of the Family Division
dismissed the claim for judicial review, refused the application for a declaration of
incompatibility and granted a declaration that the claimant was the child"s mother.
On appeal by the claimant and the child$
Held, dismissing the appeals, (1) that on its true interpretation, section 12 of the
Gender Recognition Act 2004 provided an exception to the general principle
contained in section 9(1) that the gender which a person acquired on the issuing of a
general recognition certi!cate became their gender for all purposes, the e›ect of that
exception being that the acquired gender did not a›ect that person"s status as the
1
2

Gender Recognition Act 2004, ss 9, 12: see post, para 22.
Human Rights Act 1998, Sch 1, Pt I, art 8: ##1. Everyone has the right to respect for his
private and family life, his home and his correspondence. 2. There shall be no interference by a
public authority with the exercise of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others.""
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father or mother of a child; that, further, section 12 applied both retrospectively and
prospectively; that, therefore, the fact that a person had acquired the male gender
under the Act could not a›ect his status as the mother of a child to whom he had
given birth, whether the birth had occurred before or after the grant of the gender
recognition certi!cate; and that, accordingly, the claimant had been required to be
registered as the child"s mother as a matter of domestic law (post, paras 28—39, 54,
89).
(2) That the domestic law requirement that the claimant be registered as his
child"s mother interfered with the article 8 rights of the claimant and the child since
(i) requiring a trans person to declare in a formal document that their gender was not
their current gender but the gender assigned to them at birth represented a signi!cant
interference with that person"s sense of their own identity, which was an integral
aspect of the right to respect for private life, and (ii) describing the relationship
between the claimant and his child on the long-form birth certi!cate as that of mother
and son, rather than father and son, interfered with their right to respect for their
family life; that, however, such interference (i) was in accordance with the law, in
that the 2004 Act was accessible, clear and foreseeable, (ii) pursued a legitimate aim,
in that it protected the rights of others, including any children who were born to a
transgender person, and maintained a clear and coherent scheme of registration of
births, and (iii) was proportionate, having regard to the di–cult and sensitive social,
ethical and political questions which arose, the many inter-linked pieces of legislation
that would be a›ected if the word ##mother"" was no longer to be used to describe the
person who gave birth to a child, the jurisprudence of the European Court of Human
Rights and the margin of judgment a›orded to Parliament; that, therefore, the
interference was justifed under article 8.2 of the Convention; that, further, there was
no breach of article 14 because any di›erence in treatment which was contained in
the 2004 Act was justi!ed for the same reasons; and that, accordingly, there was no
incompatibility between sections 9 and 12 of the 2004 Act and the Convention rights
and no need to give those provisions anything other than their natural interpretation
(post, paras 55—60, 72—82, 87—89).
R (Ullah) v Special Adjudicator [2004] 2 AC 323, HL(E) and Bank Mellat v HM
Treasury (No 2) [2014] AC 700, SC(E) applied.
Decision of Sir Andrew McFarlane P [2019] EWHC 2384 (Fam); [2020] Fam 45;
[2019] 3 WLR 1195 a–rmed.
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The following cases are referred to in the judgment of the court:
A v Secretary of State for the Home Department [2004] UKHL 56; [2005] 2 AC 68;
[2005] 2 WLR 87; [2005] 3 All ER 169, HL(E)
AP, Gar%on and Nicot v France CE:ECHR:2017:0406JUD007988512
Advisory Opinion No P16-2018-001 10 April 2019, GC
Bank Mellat v HM Treasury (No 2) [2013] UKSC 39; [2014] AC 700; [2013] 3 WLR
179; [2013] 4 All ER 533, SC(E)
Case 1 B v R 2831/17 15 May 2018, Bundesverfassungsgericht, Germany
Case XII ZB 660/14 6 September 2017, Bundesgerichtshof, Germany
Corbett v Corbett (orse Ashley) [1971] P 83; [1970] 2 WLR 1306; [1970] 2 All ER 33
Goodwin v United Kingdom CE:ECHR:2002:0711JUD002895795; [2002] 2 FLR
487; 35 EHRR 18, GC
H&m&l&inen v Finland CE:ECHR:2014:0716JUD003735909; 37 BHRC 55, GC
Owens v Owens [2018] UKSC 41; [2018] AC 899; [2018] 3 WLR 634; [2018] 4 All
ER 721, SC(E)
Pepper v Hart [1993] AC 593; [1992] 3 WLR 1032; [1993] ICR 291; [1993] 1 All ER
42, HL(E)
R v Director of Public Prosecutions, Ex p Kebilene [2000] 2 AC 326; [1999] 3 WLR
972; [1999] 4 All ER 801, HL(E)
R (Al-Skeini) v Secretary of State for Defence [2007] UKHL 26; [2008] AC 153;
[2007] 3 WLR 33; [2007] 3 All ER 685, HL(E)
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R (DA) v Secretary of State for Work and Pensions [2019] UKSC 21; [2019] 1 WLR
3289; [2019] PTSR 1072; [2020] 1 All ER 573, SC(E)
R (K) v Secretary of State for the Home Department [2018] EWHC 1834 (Admin);
[2018] 1 WLR 6000
R (Quintavalle) v Secretary of State for Health [2003] UKHL 13; [2003] 2 AC 687;
[2003] 2 WLR 692; [2003] 2 All ER 113, HL(E)
R (Ullah) v Special Adjudicator [2004] UKHL 26; [2004] 2 AC 323; [2004] 3 WLR
23; [2004] 3 All ER 785, HL(E)
R (Westminster City Council) v National Asylum Support Service [2002] UKHL 38;
[2002] 1 WLR 2956; [2002] 4 All ER 654, HL(E)
Rees v United Kingdom CE:ECHR:1986:1017JUD000953281; [1987] 2 FLR 111;
9 EHRR 56
Wilson v First County Trust Ltd (No 2) [2003] UKHL 40; [2004] 1 AC 816; [2003]
3 WLR 568; [2003] 4 All ER 97, HL(E)
X, Y and Z v United Kingdom CE:ECHR:1997:0422JUD002183093; [1997] 2 FLR
892; 24 EHRR 143, GC
XX v Whittington Hospital NHS Trust [2020] UKSC 14; [2020] 2 WLR 972, SC(E)
The following cases were cited in argument or referred to in the skeleton arguments:
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A (Children) (Contact: Ultra-Orthodox Judaism: Transgender Parent) (Stonewall
Equality Ltd intervening), In re [2017] EWCA Civ 2164; [2018] 4 WLR 60;
[2018] 3 All ER 316; [2018] 2 FLR 800, CA
A (Legal Parenthood: Written Consents), In re [2015] EWHC 2602 (Fam); [2016]
1 WLR 1325; [2016] 1 All ER 273; [2017] 1 FLR 366
A v P [2011] EWHC 1738 (Fam); [2012] Fam 188; [2012] 3 WLR 369; [2012] 2 FLR
145
Abela v Baadarani [2013] UKSC 44; [2013] 1 WLR 2043; [2013] 4 All ER 119,
SC(E)
AL (Serbia) v Secretary of State for the Home Department [2008] UKHL 42; [2008]
1 WLR 1434; [2008] 4 All ER 1127, HL(E)
Ampthill Peerage, The [1977] AC 547; [1976] 2 WLR 777; [1976] 2 All ER 411,
HL(E)
B v France CE:ECHR:1992:0325JUD001334387; [1992] 2 FLR 249
Bellinger v Bellinger (Lord Chancellor intervening) [2003] UKHL 21; [2003] 2 AC
467; [2003] 2 WLR 1174; [2003] 2 All ER 593; [2003] 1 FLR 1043, HL(E)
C and E v France CE:ECHR:2019:1119DEC000146218
Carpenter v Secretary of State for Justice [2015] EWHC 464 (Admin); [2015] 1 WLR
4111
Cossey v United Kingdom CE:ECHR:1990:0927JUD001084384; [1991] 2 FLR 492,
ECtHR
E (Assisted Reproduction: Parent), In re [2013] EWHC 1418 (Fam); [2013] 2 FLR
1357
G (Adoption: Unmarried Couples), In re [2008] UKHL 38; [2009] AC 173; [2008]
3 WLR 76; [2008] 2 FLR 1084, HL(NI)
G (A Minor) (Child Abuse: Standard of Proof), In re [1988] 1 FLR 314
G (Children) (Residence: Same-sex Partner), In re [2006] UKHL 43; [2006] 1 WLR
2305; [2006] 4 All ER 241; [2006] 2 FLR 629, HL(E)
Gallagher#s Application for Judicial Review, In re [2019] UKSC 3; [2020] AC 185;
[2019] 2 WLR 509; [2019] 3 All ER 823, SC(NI)
Gaskin v United Kingdom CE:ECHR:1989:0707JUD001045483; [1990] 1 FLR 167;
12 EHRR 36
Ghaidan v Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557; [2004] 3 WLR 113;
[2004] 3 All ER 411; [2004] 2 FLR 600, HL(E)
Godelli v Italy CE:ECHR:2012:0925JUD003378309
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H (H) v Deputy Prosecutor of the Italian Republic, Genoa [2012] UKSC 25; [2013]
1 AC 338; [2012] 3 WLR 90; [2012] 4 All ER 539, SC(E)
J&ggi v Switzerland CE:ECHR:2006:0713JUD005875700; 47 EHRR 30
Johansen v Norway CE:ECHR:1996:0807JUD001738390; 23 EHRR 33
K (Human Fertilisation And Embryology Act 2008), In re [2017] EWHC 50 (Fam)
Kutzner v Germany CE:ECHR:2002:0226JUD004654499; 35 EHRR 25
L (A Child) (Human Fertilisation and Embryology: Declaration of Non-Parentage),
In re [2016] EWHC 2266 (Fam); [2016] 4 WLR 147
L v Lithuania CE:ECHR:2007:0911JUD002752703; 46 EHRR 22
M (Child Support Act: Parentage), In re [1997] 2 FLR 90
McLaughlin, In re [2018] UKSC 48; [2018] 1 WLR 4250; [2019] 1 All ER 471,
SC(NI)
Mathieson v Secretary of State for Work and Pensions [2015] UKSC 47; [2015]
1 WLR 3250; [2016] 1 All ER 779, SC(E)
Mennesson v France CE:ECHR:2014:0626JUD006519211; Reports of Judgments
and Decisions 2014-III, p255
Mikulic« v Croatia CE:ECHR:2002:0207JUD005317699; [2002] 1 FCR 720
Mortimer v West (1827) 3 Russ 370
National Coalition for Gay and Lesbian Equality v Minister of Justice [1998] ZACC
15; 1999 (1) SA 6; 1998 (12) BCLR 1517
Odi'vre v France CE:ECHR:2003:0213JUD004232698; 38 EHRR 43
P (A Child) (Adoption: Step-Parent#s Application), In re [2014] EWCA Civ 1174;
[2015] 1 WLR 2927; [2015] 1 FLR 1327, CA
P (Legal Parenthood: Written Consents), In re [2017] EWHC 2532 (Fam); [2017]
4 WLR 183
P v S (Case C-13/94) EU:C:1996:170; [1996] ICR 795; [1996] All ER (EC) 397;
[1996] ECR I-2143, ECJ
PV v Spain CE:ECHR:2010:1130JUD003515909
Parry v United Kingdom CE:ECHR:2006:1128DEC004297105
Pichkur v Ukraine CE:ECHR:2013:1107JUD001044106
Ponomaryov v Bulgaria CE:ECHR:2011:0621JUD000533505; 59 EHRR 20
R (A Child) (IVF: Paternity of Child), In re [2003] EWCA Civ 182; [2003] Fam 129;
[2003] 2 WLR 1485; [2003] 2 All ER 131; [2003] 1 FLR 1183, CA
R (B) v Secretary of State for Justice (Equality and Human Rights Commission
intervening) [2019] EWCA Civ 9; [2019] 4 WLR 42; [2019] 4 All ER 152, CA
R (Begum) v Denbigh High School Governors [2006] UKHL 15; [2007] 1 AC 100;
[2006] 2 WLR 719; [2006] 2 All ER 487, HL(E)
R (C) v Secretary of State for Works and Pensions [2017] UKSC 72; [2017] 1 WLR
4127; [2017] PTSR 1476; [2018] 2 All ER 391, SC(E)
R (Children#s Rights Alliance for England) v Secretary of State for Justice [2013]
EWCA Civ 34; [2013] 1 WLR 3667, CA
R (Conway) v Secretary of State for Justice (Humanists UK intervening) [2018]
EWCA Civ 1431; [2020] QB 1; [2018] 3 WLR 925; [2019] 1 All ER 39, CA
R (Fawcett Society) v Chancellor of the Exchequer [2010] EWHC 3522 (Admin)
R (Hoareau) v Secretary of State for Foreign and Commonwealth A›airs [2018]
EWHC 1508 (Admin); [2018] ACD 91, DC
R (JS) v Secretary of State for Work and Pensions (Child Poverty Action Group
intervening) [2014] EWCA Civ 156; [2014] PTSR 619, CA; [2015] UKSC 16;
[2015] 1 WLR 1449; [2015] PTSR 471; [2015] 4 All ER 939, SC(E)
R (JK) v Registrar General for England and Wales [2015] EWHC 990 (Admin);
[2016] 1 All ER 354
R (Johnson) v Secretary of State for the Home Department [2016] UKSC 56; [2017]
AC 365; [2016] 3 WLR 1267; [2017] 4 All ER 91, SC(E)
R (Nicklinson) v Ministry of Justice (CNK Alliance Ltd intervening) [2014] UKSC
38; [2015] AC 657; [2014] 3 WLR 200; [2014] 3 All ER 843, SC(E)
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R (R) v Chief Constable of Greater Manchester Police [2018] UKSC 47; [2018]
1 WLR 4079; [2019] 1 All ER 391, SC(E)
R (Steinfeld) v Secretary of State for International Development [2018] UKSC 32;
[2020] AC 1; [2018] 3 WLR 415; [2018] 4 All ER 1; [2018] 2 FLR 906, SC(E)
R (Tigere) v Secretary of State for Business, Innovation and Skills (Just for Kids Law
intervening) [2015] UKSC 57; [2015] 1 WLR 3820; [2016] 1 All ER 191, SC(E)
Richards v Secretary of State for Work and Pensions (Case C-423/04)
EU:C:2006:256; [2006] ICR 1181; [2006] All ER (EC) 895; [2006] 2 FLR 487;
[2006] ECR I-3585, ECJ
She–eld and Horsham v United Kingdom CE:ECHR:1998:0730JUD002298593;
[1998] 2 FLR 928; 27 EHRR 163, GC
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Stjerna v Finland (1997) 24 EHRR 195
SV v Italy CE:ECHR:2018:1011JUD005521608
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Valianatos v Greece CE:ECHR:2013:1107JUD002938109; 59 EHRR 12, GC
Van K)ck v Germany CE:ECHR:2003:0612JUD003596897; 37 EHRR 51
W (Minors) (Surrogacy), In re [1991] 1 FLR 385
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X v Austria CE:ECHR:2013:0219JUD001901007; 57 EHRR 14, GC
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APPEALS from Sir Andrew McFarlane P
By a claim form dated 3 April 2018 the claimant, Alfred (Freddy)
McConnell, a transgender male, sought judicial review by way of an order to
quash the decision of the defendant, the Registrar General for England and
Wales, refusing his request to be entered on the birth certi!cate of his son, YY
(##the child""), as the father and informing him that, since he had given birth to
the child, he would have to be registered as the child"s ##mother"", although the
registration could be in his current (male) name. In addition, if the court were
to hold that as a matter of domestic law he had to be registered as the child"s
##mother"", the claimant applied for a declaration of incompatibility under
section 4 of the Human Rights Act 1998 on the ground that the domestic law
position represented a breach of his and the child"s rights under articles 8 and
14 of the Convention for the Protection of Human Rights and Fundamental
Freedoms. As a result of that latter application, the Secretary of State for
Health and Social Care, the Minister for Women and Equalities and the
Secretary of State for the Home Department were joined as interested parties.
On 14 August 2018, in addition to the judicial review proceedings and
declaration of incompatibility application pursued by the claimant, an
application for a declaration of parentage under section 55A of the Family
Law Act 1986 was issued on behalf of the child by his litigation friend, Claire
Brooks. On 21 December 2018 the AIRE Centre applied, and was given
permission, to intervene by written submissions only. In the event the
intervener made oral submissions at the hearing. Anonymity orders were
made in respect of the claimant and the child, although following the
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conclusion of the hearing the order in respect of the claimant was lifted by Sir
Andrew McFarlane P on 11 July 2019. By a judgment dated 25 September
2019 Sir Andrew McFarlane P [2019] EWHC 2384 (Fam); [2020] Fam 45;
[2019] 3 WLR 1195 dismissed the claim for judicial review but granted the
application, making a declaration that the claimant was the child"s mother.
By an appellant"s notice dated 31 October 2019 and with the permission
of the President, the claimant and the child appealed on the following
grounds, inter alia. (1) The President had not correctly interpreted the
Gender Recognition Act 2004, in particular sections 9 and 12. (2) If the
court would otherwise reach an interpretation of that legislation which
would be adverse to the claimant and the child, it was required to give a
more favourable interpretation from their point of view as a result of an
incompatibility with rights under the Convention for the Protection of
Human Rights and Fundamental Freedoms, in particular article 8. If there
would otherwise be an incompatibility with the Convention rights, the
obligation in section 3 of the Human Rights Act 1998 required that, so far as
possible, the legislation had to be read and given e›ect in a way which was
compatible with the Convention rights. If a compatible interpretation was
impossible, then the court had the power although not a duty to make a
declaration of incompatibility under section 4 of the 1998 Act, which the
claimant and the child would contend for if that issue should become
relevant to the appeal.
The Secretary of State for Health and Social Care, the Minister for
Women and Equalities and the Secretary of State for the Home Department
were interested parties.
The Court of Appeal maintained anonymity in the case of the child but
a–rmed the decision of the President lifting anonymity in the case of the
claimant.
The facts are stated in the judgment of the court, post, paras 5—14.
Hannah Markham QC and Miriam Carrion Benitez (instructed by
Laytons llp) for the claimant.
Michael Mylonas QC, Susanna Rickard and Marisa Allman (instructed
by Cambridge Family Law Practice) for the child.
Ben Ja›ey QC and Sarah Hannett (instructed by Treasury Solicitor) for
the defendant.
Ben Ja›ey QC and Sarah Hannett (instructed by Treasury Solicitor) for
the interested parties.
Samantha Broadfoot QC and Andrew Powell (instructed by Pennington
Manches Cooper llp) for the intervener.
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The court took time for consideration.
29 April 2020. LORD BURNETT OF MALDON CJ, KING and
SINGH LJJ handed down the following judgment of the court.
Introduction
1 The central question on this appeal is whether the !rst appellant,
Alfred McConnell (whose name was at one time anonymised to TT), a
transgender man and holder of a gender recognition certi!cate, is entitled to
be registered as the ##father"", or otherwise ##parent"" or ##gestational parent"",
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on the birth certi!cate of his son, YY, to whom he gave birth. YY is the
second appellant. An anonymity order remains in place in relation to YY.
2 The respondent, who is responsible for maintaining the register of
births and deaths, decided that Mr McConnell had to be registered on the
birth certi!cate as YY"s ##mother"". Mr McConnell applied for judicial
review of that decision, which was refused on 25 September 2019 by Sir
Andrew McFarlane P (##the President""), sitting in the Administrative Court
[2020] Fam 45.
3 In addition, an application was made on behalf of YY for a
declaration of parentage under section 55A of the Family Law Act 1986.
On that application the President, sitting in the Family Court, made a
declaration that Mr McConnell is YY"s mother and accordingly has parental
responsibility for him for that reason by virtue of section 2(2) of the Children
Act 1989. This declaration followed inevitably from the reasoning of the
President in refusing the claim for judicial review.
4 The President granted permission to appeal to this court against both
orders generally.
Factual background
5 About a decade ago, Mr McConnell, who had been registered as
female at birth and who was then aged 22 years, transitioned to live in the
male gender. He began medical transition with testosterone therapy in
2013. He then, in 2014, underwent a double mastectomy. His passport and
NHS records were amended to show his gender as male.
6 In September 2016, Mr McConnell, under medical guidance,
suspended testosterone treatment and later commenced fertility treatment at
a clinic registered for the provision of such treatment under the Human
Fertilisation and Embryology Act 1990 (##the HFEA 1990""). The aim of that
treatment was to achieve the fertilisation of one or more of his eggs in his
womb. Records from the clinic show that his gender was registered as ##M""
for male.
7 In January 2017, he issued an application under the Gender
Recognition Act 2004 (##the GRA"") to obtain a gender recognition certi!cate
con!rming that he was male. Determination of an application for such a
certi!cate is made by a panel constituted under the GRA. The panel evaluates
paper applications without a hearing. In addition to the application form
and historical medical reports con!rming diagnosis of gender dysphoria,
Mr McConnell submitted a pro forma declaration stating that he ##intend[ed]
to continue to live in the acquired gender until death"". The GRA panel
granted his application. A gender recognition certi!cate con!rming his
gender as male was issued on 11 April 2017. The legal e›ect of a certi!cate is
that the gender of the person to whom the certi!cate relates ##becomes for all
purposes the acquired gender"": see section 9(1) of the GRA. This is, however,
subject to exceptions, to which we will return.
8 On 21 April 2017, Mr McConnell underwent intrauterine
insemination fertility treatment at the clinic, during which donor sperm was
placed inside his uterus. The process was successful and Mr McConnell
became pregnant. He carried the pregnancy to full-term and, in January
2018, gave birth to a son, YY.
9 Mr McConnell was required, and sought, to register YY"s birth.
Upon communication with the Registry O–ce, he was informed, by a
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decision dated 22 January 2019, that he would have to be registered as the
child"s ##mother"", although the registration could be in his current (male)
name.
10 He challenged the Registrar"s decision by bringing a claim for judicial
review on 3 April 2018. His primary claim was for a declaration that as a
matter of domestic law he was to be regarded, and hence entitled to be
registered, as YY"s ##father"", or otherwise ##parent"" or ##gestational parent"".
His secondary and alternative claim, on the basis that domestic law requires
his registration as ##mother"", was for a declaration of incompatibility under
section 4 of the Human Rights Act 1998 (##the HRA"") on the ground that the
domestic regime is incompatible with his and/or YY"s Convention rights
under articles 8 and 14 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (##the Convention"").
11 YY issued an application for a declaration that Mr McConnell is
YY"s ##father"" under section 55A of the Family Law Act 1986. There was a
further informal application for the court to make an order under the
Children Act 1989, granting him parental responsibility for YY (this was
contingent on the judicial review/declaration applications).
12 Mr McConnell has made no secret of his identity. Indeed he has
sought to raise public awareness of the situation in which he !nds himself
as a man who gave birth to a child by making a documentary called
##Seahorse"", which has been shown at a number of !lm festivals and was
broadcast by the BBC in September 2019. His anonymity order was varied
in a separate judgment issued by the President on 11 July 2019 [2019]
EWHC 1823 (Fam).

A

Decisions under appeal
13 The President considered both Mr McConnell"s claim for judicial
review, with an appended application for a declaration of incompatibility,
and YY"s application for a declaration of parentage at the hearing before
him. The facts were not in dispute and the court did not have to hear oral
evidence.
14 After setting out the factual background, the relevant legislation and
the parties" submissions, the President began his analysis of the issues in
domestic law at para 123. He set out his provisional conclusions on those
issues at para 149. They were provisional in the sense that he wished to
revisit them in the light of his consideration of human rights law. He did so
from para 245 and concluded that there was no incompatibility between his
provisional views and the Convention rights: see para 273 (in relation to
article 8) and para 277 (in relation to article 14). He therefore con!rmed
that his overall conclusions remained the same at para 280, where he set
them out as follows:
(i) At common law a person whose egg is inseminated in their womb and
who then becomes pregnant and gives birth to a child is that child"s
##mother"".
(ii) The status of being a ##mother"" arises from the role that a person has
undertaken in the biological process of conception, pregnancy and birth.
(iii) Being a ##mother"" or ##father"" with respect to the conception,
pregnancy and birth of a child is not necessarily gender-speci!c, although
until recent decades it invariably was so. It is now possible, and recognised
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by the law, for a ##mother"" to have an acquired gender of male, and for a
##father"" to have an acquired gender of female.
(iv) Section 12 of the GRA is both retrospective and prospective. By
virtue of that section the status of a person as the father or mother of a child
is not a›ected by the acquisition of gender under the GRA, even where the
relevant birth has taken place after the issue of a gender recognition
certi!cate.
Relevant provisions of the Births and Deaths Registration Act 1953
15 Section 1(1) of the Births and Deaths Registration Act 1953 (##the
1953 Act"") requires the birth of every child born in England and Wales to be
registered by the registrar for the sub-district where the child is born by
entering such particulars in a register as may be prescribed.
16 There is both a long form of the certi!cate and a short form. It is
only the long form which will contain particulars about parentage, since the
short certi!cate must not do so: see section 33(2) of the 1953 Act.
17 The 1953 Act itself does not require the name of a father or mother
to be inserted on a birth certi!cate, nor does it de!ne those words. It does,
however, de!ne the words ##father"" and ##mother"", in the context of an
adopted child, as being the child"s ##natural father"" and ##natural mother"":
see the interpretation section, section 41(1).
18 Regulations have been made under the 1953 Act: see the Registration
of Births and Deaths Regulations 1987 (SI 1987/2088). Regulation 7(1)
requires the particulars which must be put in a birth certi!cate to be those set
out in a prescribed form. Regulation 7(2) provides that, except as otherwise
provided in the Regulations, ##the particulars to be recorded in respect of the
mother, father or other parent of a child shall be those appropriate as at the
date of its birth"".
Relevant provisions of the GRA
19 A person of either gender who is aged at least 18 may apply for a
gender recognition certi!cate on the basis (so far as material) of living in
the other gender: see section 1(1)(a) of the GRA. The application is to be
determined by a gender recognition panel: see section 1(3). Schedule 1
makes further provision in relation to such panels.
20 Section 2 sets out the criteria for the grant of a gender recognition
certi!cate. In the case of an application under section 1(1)(a), section 2(1)
provides that those criteria include that the applicant: (a) has or has had
gender dysphoria; (b) has lived in the acquired gender for at least two years;
and (c) intends to live in the acquired gender until death.
21 Section 4(1) provides that, if a gender recognition panel grants
an application under section 1(1), it must issue a certi!cate. Section 4(2)
provides that this must be a full gender recognition certi!cate if the applicant
is neither married nor in a civil partnership.
22 The provisions which lie at the heart of these appeals are sections 9
and 12 of the GRA. They read as follows:
##9 General
##(1) Where a full gender recognition certi!cate is issued to a person,
the person"s gender becomes for all purposes the acquired gender (so that,
if the acquired gender is the male gender, the person"s sex becomes that of
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a man and, if it is the female gender, the person"s sex becomes that of a
woman).
##(2) Subsection (1) does not a›ect things done, or events occurring,
before the certi!cate is issued; but it does operate for the interpretation of
enactments passed, and instruments and other documents made, before
the certi!cate is issued (as well as those passed or made afterwards).
##(3) Subsection (1) is subject to provision made by this Act or any other
enactment or any subordinate legislation.""
##12 Parenthood
##The fact that a person"s gender has become the acquired gender under
this Act does not a›ect the status of the person as the father or mother of a
child.""
Ancillary matters
23 There are two matters which we mention brie%y in order to put them
to one side, since, in our view, they are not germane to the essential issues
which arise on these appeals.
24 The !rst is that there was some debate, both in the evidence and in
the parties" submissions, around the question whether the decision taken by
the respondent in this case was di›erent from other decisions which have
been taken in the past. On behalf of the appellants it was submitted that
there had been a ##volte face"". On behalf of the respondent this was denied,
although it was accepted that there may have been erroneous decisions made
in the past. In our view, this debate cannot a›ect the true issues which arise
for this court to determine, which are issues of law. Those issues relate: !rst,
to the correct interpretation of the legislation, in particular sections 9 and 12
of the GRA; and, secondly, to the compatibility of that interpretation with
the Convention rights.
25 The second matter is this. Before the President, and to some extent
before us, there was argument about the HFEA 1990 and the Human
Fertilisation and Embryology Act 2008 (##HFEA 2008""). In particular there
was debate about whether the infertility treatment which was given to
Mr McConnell could lawfully be given to a man as opposed to a woman. The
President addressed this issue, in particular at paras 150—169. He was
troubled by the fact that, despite an invitation to take part in the proceedings,
the Human Fertilisation and Embryology Authority (##the Authority"") had
not done so.
26 In all the circumstances we do not consider it necessary or
appropriate to comment on the question whether treatment was lawfully
provided under the HFEA 1990 and HFEA 2008 for the following reasons.
First, there is no dispute about this in the present case between the parties.
Secondly, neither the clinic nor the Authority has taken part in these
proceedings, so it would not be right to comment on their conduct. Thirdly,
a similar issue of law may arise in future cases, in which it does have to be
determined and it would only be right to do so after hearing full argument.
Fourthly, as the President noted at para 129, the issues of law which do arise
in these appeals cannot turn on the happenstance of whether conception
took place naturally or by means of treatment under the HFEA 1990 and
HFEA 2008.
27 It is therefore to those issues that we now turn:
(i) The correct interpretation of the GRA, in particular sections 9 and 12.
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(ii) If the court would otherwise reach an interpretation of that legislation
which would be adverse to the appellants, whether it is required to give a
more favourable interpretation from their point of view as a result of an
incompatibility with the Convention rights, in particular article 8. If there
would otherwise be an incompatibility with the Convention rights, the
obligation in section 3 of the HRA is clear: so far as possible, the legislation
must be read and given e›ect in a way which is compatible with the
Convention rights. If a compatible interpretation is impossible, then the
court has the power (although not a duty) to make a declaration of
incompatibility under section 4 of the HRA.
The issue of interpretation
28 Although there has been much discussion, both in the High Court and
in this court, as to the meaning of ##mother"" at common law and in the
relevant legislation, the critical issue which this court has to decide as a
matter of statutory interpretation is whether section 12 of the GRA is
retrospective only in e›ect or whether it can also have prospective e›ect. The
appellants submit that it can only have retrospective e›ect, i e that the
issuance of a gender recognition certi!cate does not a›ect the status of a
person as being either the mother or the father of a child if that child was born
before the certi!cate was issued. They submit that in a case like the present,
where YY was born after the certi!cate was issued to Mr McConnell,
section 12 can have no e›ect. The respondent and interested parties (together
##the respondents"") submit that it has both retrospective and prospective
e›ect.
29 In our judgment, the respondents" (and the High Court"s)
interpretation of section 12 (namely that it is both retrospective and
prospective in its e›ect) is clearly the correct one. This is for the following
reasons.
30 First, that is its ordinary meaning: on its face the provision is not
limited to events occurring before a certi!cate was issued.
31 Secondly, if it were interpreted as having only retrospective e›ect,
that would render otiose the provisions of section 9(2). The birth of a child
is clearly capable of being an event occurring before a certi!cate was issued.
Section 9(2) therefore already caters for that situation and makes it clear that
the certi!cate does not a›ect what has happened already.
32 Thirdly, the wording of section 12 is very similar to the wording
(including the tenses used) in other sections of the GRA which (as the
appellants accept) mark out exceptions to the general e›ect of a certi!cate
pursuant to section 9(1). An example can be found in section 16, which
deals with peerages and titles: it is clear (and the appellants accept) that that
provision has both retrospective and prospective e›ect after the issue of a
gender recognition certi!cate.
33 Fourthly, where Parliament in the same Act wished a provision to
have retrospective e›ect only, it made that clear through express language:
see the words of section 15 of the GRA. That section, which has the side
note ##Succession etc"", provides that the fact that a person"s gender has
become the acquired gender does not a›ect the disposal or devolution of
property under a will or other instrument ##made before the appointed day"",
in other words the date when that provision was brought into force.
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34 On behalf of the appellants it was urged upon us that we should give
an interpretation to the legislation which is in keeping with contemporary
moral and social norms. Reliance was placed on the well-established
principle of statutory construction that statutes are ##always speaking"": see
Owens v Owens [2018] AC 899, para 30 (Lord Wilson JSC), citing
R (Quintavalle) v Secretary of State for Health [2003] 2 AC 687, para 9
(Lord Bingham of Cornhill). As Lord Bingham put it there:
##If Parliament, however long ago, passed an Act applicable to dogs, it
could not properly be interpreted to apply to cats; but it could properly be
held to apply to animals which were not considered as dogs when the Act
was passed but are so regarded now.""
35 We confess that we !nd it di–cult to see how that principle of
statutory construction assists in resolving the issue which arises in the
present context, which is whether section 12 of the GRA has only
retrospective e›ect. If, and in so far as the argument is that the word
##mother"" is no longer to be regarded as it would have been many years ago,
or even at the time that the GRA was enacted in 2004, it seems to us that is
precisely what the President sought to do in his judgment, when he
construed that concept to mean the person who gives birth to a child rather
than a gender-speci!c word like ##woman"". Secondly, if and in so far as the
argument is that the word ##mother"" should be construed as ##father"", that
would o›end against the principle as enunciated by Lord Bingham that the
word ##dog"" cannot be construed to mean ##cat"". Thirdly, if and in so far as
the argument is that the word ##mother"" should be replaced by a new term
such as ##parent"" or ##gestational parent"", that would not be an exercise in
interpretation at all but would amount to judicial legislation.
36 On behalf of Mr McConnell Ms Hannah Markham QC invited the
court to give a more restrictive interpretation to section 12 by reference to
what was said in the Explanatory Notes which accompanied the GRA. In
particular, she relied on paragraph 43, which said of section 12 that:
##This provides that though a person is regarded as being of the
acquired gender, the person will retain their original status as either
mother or father of a child. The continuity of parental rights and
responsibilities is thus ensured.""
Ms Markham emphasised that the evident purpose of section 12 was thus to
ensure ##continuity"" but no more.
37 In principle the Explanatory Notes to an Act of Parliament are an
admissible aid to its construction: see R (Westminster City Council) v
National Asylum Support Service [2002] 1 WLR 2956, para 5 (Lord Steyn).
However, as Lord Steyn said, this is in so far as the Explanatory Notes ##cast
light on the objective setting or contextual scene of the statute, and the
mischief at which it is aimed"". We do not consider that the Explanatory
Notes to the GRA are inconsistent with what we regard as the correct
interpretation of sections 9 and 12 but, in any event, if they were, those Notes
could not alter the true interpretation of the statute. Our task is to construe
what Parliament has enacted, not what the Explanatory Notes say it enacted.
38 At one time it was intended by Mr Michael Mylonas QC, on behalf
of YY, to take the court to statements in Parliament, in accordance with the
rule in Pepper v Hart [1993] AC 593. During the course of the hearing,
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however, he abandoned any such intention, so we need say no more about
that save for this. We would observe that the provisions of sections 9 and 12
of the GRA are not ambiguous nor do they otherwise fall into one of the
gateways in Pepper v Hart which would have justi!ed reference to
statements made in Parliament.
39 The respondent was correct, applying the ordinary interpretation of
section 12 of the GRA, to register Mr McConnell as the mother of YY.
40 We must therefore address the second main issue which arises in this
appeal: whether the otherwise correct interpretation of sections 9 and 12 of
the GRA would give rise to an incompatibility with Convention rights.
41 In doing so we emphasise the true nature of the exercise in which a
court engages when asked to assess the compatibility of primary legislation
with Convention rights. There were times during the hearing before us when
it appeared that there may be a misunderstanding about the nature of that
exercise. For example, it was suggested to us that, when enacting the GRA,
Parliament had not given any, or any su–cient, thought to the issue which
now arises in this appeal and that therefore no margin of appreciation
should be a›orded to Parliament in this respect. It was also suggested that
we should have regard to various documents such as submissions by civil
servants put before ministers in the last few years, which it was said show
that insu–cient consideration has been given to the issues which now arise.
Such suggestions are contrary to fundamental principle.
42 The true nature of the exercise which the courts must perform when
assessing the compatibility of primary legislation with Convention rights
was set out by the House of Lords in Wilson v First County Trust Ltd (No 2)
[2004] 1 AC 816, in particular at paras 61—67 (Lord Nicholls of
Birkenhead). The following propositions are apparent from that passage.
First, the court"s task is an objective one, to assess the compatibility of the
legislation with Convention rights, by reference to the well-known criteria,
such as whether it has a legitimate aim and whether it conforms with the
principle of proportionality. Secondly, that task has to be performed at the
time when the issue comes before the court, just as it would be performed by
the Strasbourg court at the time when a case comes before it. Thirdly, the
court is not concerned with the adequacy of the reasons which were put
forward by ministers or others for the legislation as it proceeded through
Parliament; indeed that would infringe the principle in article 9 of the Bill of
Rights of 1688 (1 Will & Mary, Sess 2, c 2), that a court may not question
proceedings in Parliament. It follows that the court is not concerned with
the adequacy or otherwise of what may have been said by civil servants
advising ministers at the time of the legislation being considered, still less
subsequently. What matters is whether the legislation enacted by Parliament
is or is not compatible with the Convention rights.
43 Before we turn to consider whether the natural interpretation of
sections 9 and 12 of the GRA is incompatible with Convention rights, as was
submitted on behalf of the appellants, we will summarise the development of
the case law in the European Court of Human Rights which led to the
enactment of the GRA.
The development of the case law in the European Court of Human Rights
44 The traditional rule in English law was that a person"s sex was
determined once and for all at the time of birth: see Corbett v Corbett (orse
' 2020 The Incorporated Council of Law Reporting for England and Wales

AB 1952

696

R (TT) v Registrar General for England and Wales (CA)

[2020] 3 WLR

Ashley) [1971] P 83. It followed therefore that people who were then called
transsexuals could not marry in their new gender since, at that time, a
marriage required there to be a union of one man and one woman. That
remained the law until Parliament permitted same-sex marriages in 2013.
45 The traditional rule of English law was the subject of challenge
under the Convention in a series of cases beginning with Rees v United
Kingdom [1987] 2 FLR 111. Initially the court found that English law was
not incompatible with the Convention, because there was no consensus in
Council of Europe states and the matter fell within the margin of
appreciation a›orded to those states. The margin of appreciation, however,
narrowed. The series of cases culminated in the decision of the Grand
Chamber of the Strasbourg court in Goodwin v United Kingdom [2002]
2 FLR 487, in which for the !rst time that court held that there was a
violation of the Convention, in particular article 8. It was that decision
which led to the enactment of the GRA.
46 It is important to appreciate, however, that the sort of case which the
Strasbourg court had in mind was ##the case of fully achieved and postoperative transsexuals"": see para 91 of its judgment. In enacting the GRA
Parliament took a di›erent course. It did not impose a requirement for
surgery or for there to be a transition physiologically to the new gender.
Parliament went further than the judgment of the Strasbourg court strictly
required. We were informed at the hearing that in many states it was
necessary for a trans person to be sterilised before being recognised in their
acquired gender and that the most obvious physical attributes of the former
gender had to be extinguished. In that context we note the decision of the
Strasbourg court in AP, Gar%on and Nicot v France CE:ECHR:2017:0406
JUD007988512, in which the court held that a requirement that a trans
person be sterilised in order to receive legal recognition breached article 8 of
the Convention. In any event, that is not the position which Parliament took
in enacting the GRA. It is that fact which has led to the physical possibility
that a trans man such as Mr McConnell can conceive, become pregnant and
give birth to a child. He is by no means unique. The material before the
court shows that there are other trans men who have been able to bear
children in both this country and abroad.
47 Furthermore, as the Strasbourg court made clear in Goodwin [2002]
2 FLR 487, para 93, the UK could no longer claim that the matter fell within
the margin of appreciation ##save as regards the appropriate means of
achieving recognition of the right protected under the Convention"". That
caveat was and remains important.
48 It is also important to appreciate that Goodwin itself did not concern
the position of a child. It concerned the law relating, for example, to the
birth certi!cate of the trans person. The only case in which the Strasbourg
court has considered the position of a child born to a trans person is X, Y and
Z v United Kingdom [1997] 2 FLR 892. Even that case was not directly
analogous to the present because the trans man (X) did not give birth to the
child (Z). Rather it was Y who gave birth to Z, after treatment by arti!cial
insemination by donor. Y was entered on Z"s birth certi!cate as being the
mother. The Registrar General refused to enter X on the birth certi!cate at
all. The part of the register where the father could be put was therefore
simply left blank. We note that, as a result of legislative changes in this
country since that case, X would now be registered as the ##parent"" although

A

B

C

D

E

F

G

H

' 2020 The Incorporated Council of Law Reporting for England and Wales

AB 1953

697

[2020] 3 WLR
A

B

C

R (TT) v Registrar General for England and Wales (CA)

not as the ##father"". This would certainly be so if X and Y were married to
each other or were civil partners: see section 42 of the HFEA 2008.
49 In X, Y and Z the Strasbourg court found there to be no violation of
the Convention: see in particular paras 49—51 in relation to article 8. The
court was clearly concerned in particular about the impossibility of
predicting the extent to which the interests of children could best be
protected and it did not wish to impose ##any single viewpoint"": see para 51.
It is also important to observe, as Mr Ben Ja›ey QC reminded us on behalf
of the respondents, that X, Y and Z was a decision of the Grand Chamber.
50 Furthermore, the decision in X, Y and Z has been cited with approval
by the Strasbourg court more recently, and after the decision in Goodwin:
see H&m&l&inen v Finland (2014) 37 BHRC 55, in particular at paras 67 and
75. In that last passage the Grand Chamber of the Strasbourg court said:
##In the absence of a European consensus and taking into account that
the case at stake undoubtedly raises sensitive moral or ethical issues, the
court considers that the margin of appreciation to be a›orded to the
respondent state must still be a wide one . . .""
In that context, it cited X, Y and Z, at para 44. It went on to state:
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##This margin must in principle extend both to the state"s decision
whether or not to enact legislation concerning legal recognition of the
new gender of post-operative transsexuals and, having intervened, to the
rules it lays down in order to achieve a balance between the competing
public and private interests.""
51 To similar e›ect is Advisory Opinion No P16-2018-001 10 April
2019 of the Strasbourg court, a case in which the French Court of Cassation
requested an opinion from the court under Protocol No 16. At para 51 of its
opinion the Grand Chamber of the court said:
##There is no consensus in Europe on this issue: where the establishment
or recognition of a legal relationship between the child and the intended
parent is possible, the procedure varies from one state to another . . . The
court also observes that an individual"s identity is less directly at stake
where the issue is not the very principle of the establishment or recognition
of his or her parentage, but rather the means to be implemented to that
end. Accordingly, the court considers that the choice of means by which to
permit recognition of the legal relationship between the child and the
intended parents falls within the state"s margin of appreciation.""
Against that background of the case law we turn to the issue of compatibility
with the Convention rights in the present case if what would otherwise be
the correct interpretation of sections 9 and 12 of the GRAwere adopted.
The human rights issue
52 The !rst question is whether there is an interference with the
appellants" rights under article 8. The respondents concede that there is, at
least at the level of this court, although they reserve their position should the
case go further.
53 In our view, that concession is correctly made. We analyse brie%y
why that is so. There has been much discussion both in the High Court and
in this court about whether the word ##mother"" is any longer to be regarded
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as being a gender-speci!c word, in other words only applying to a woman;
but in our view, it is important to appreciate the nature of the underlying
issue under article 8 which touches the interpretation which the respondents
advance as to the true meaning of section 12 of the GRA.
54 On that interpretation (which the High Court accepted and which
we also would accept on the natural interpretation of the legislation) the
general e›ect of section 9(1) of the GRA is displaced to the extent that an
exception to it applies. For present purposes the relevant exception is
contained in section 12. It follows that, although for most purposes a person
must be regarded in law as being of their acquired gender after the certi!cate
has been issued, where an exception applies, they are still to be treated as
having their gender at birth. For that reason, in our view, it is not possible
simply to say that Parliament has ##de-coupled"" the concept of ##mother""
from gender, as Mr Ja›ey suggested at the hearing before us. This appears to
be how the Authority has interpreted the e›ect of the judgment of the High
Court in the present case by amending its code of practice in December 2019
to re%ect this point: see para 6.30.
55 We recognise that the circumstances of this case do not present as
serious a potential interference with article 8 rights as the Strasbourg court
found was the case in Goodwin [2002] 2 FLR 487 in 2002, when the law did
not recognise a person"s change of gender at all and regarded their gender as
having been !xed for all time at the time of birth. Nevertheless, we are not
concerned with a trivial interference. It is true that the circumstances in
which the long-form birth certi!cate recording someone in Mr McConnell"s
position as ##mother"" are limited. For most purposes the short-form
certi!cate will su–ce. That does not include reference to the status of
Mr McConnell as being YY"s mother. It is for the more basic reason of this
being an example of the state requiring a trans person to declare in a formal
document that their gender is not their current gender but the gender
assigned at birth. That represents a signi!cant interference with a person"s
sense of their own identity, which is an integral aspect of the right to respect
for private life in article 8. It is also an interference with the right to respect
for family life of both Mr McConnell and his son because the state describes
their relationship on the long form of YY"s birth certi!cate as being that of
mother and son; whereas, as a matter of social life, their relationship is that
of father and son.
56 Thus accepting that there is an interference with the appellants"
rights under article 8.1, we turn to the provisions of article 8.2, because that
interference is in principle capable of being justi!ed. If it is justi!ed, there
will be no incompatibility between the natural interpretation of section 12 of
the GRA and the requirements of the HRA.
57 The !rst question which arises under article 8.2 is whether the
interference is ##in accordance with the law"". In the present appeal it was not
suggested that it is not. Clearly it is in accordance with the law. Legislation
governs the matter and it is accessible, clear and foreseeable. It therefore has
the requisite quality of law for the purposes of the Convention.
58 The second question is whether there is a legitimate aim for the
interference. There clearly is. It consists of the protection of the rights of
others, including any children who are born to a transgender person, and the
maintenance of a clear and coherent scheme of registration of births. It is
important in this context to bear in mind that this is a question to be
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addressed at a general level. It does not turn on the facts of this or any other
particular case. The question is not whether it would be in the best interests
of YY to have the person who gave birth to him described as his mother on
the long-form birth certi!cate. The question is whether the rights of children
generally include the right to know who gave birth to them and what that
person"s status was.
59 The next question is whether the interference complies with the
principle of proportionality. The requirements of proportionality in the
human rights context are now well established: see e g the decision of
the Supreme Court in Bank Mellat v HM Treasury (No 2) [2014] AC 700,
para 20 (Lord Sumption JSC) and para 74 (Lord Reed JSC). There are four
questions to be asked:
(i) Is there a su–ciently important objective which the measure pursues?
(ii) Is there a rational connection between the means chosen and that
objective?
(iii) Are there less intrusive means available?
(iv) Is there a fair balance struck between the rights of the individual and
the general interests of the community?
60 It was not suggested, as we understood the submissions, that the
!rst two questions cause any di–culty in the present appeal. In any event, in
our view, the objectives pursued by the state in this context are su–ciently
important to warrant an interference with article 8 rights and there is a
rational connection between those objectives and the means chosen to
achieve them. We turn therefore to the third and fourth questions.
61 In approaching those questions, it is important to emphasise certain
fundamental features of this case.
62 First, the context is one in which di–cult and sensitive social, ethical
and political questions arise.
63 Secondly, it is important to appreciate that it is not only a question of
interpreting one particular legislative provision in a way which might be
di›erent from its natural interpretation. As the parties themselves submitted
during the hearing, there are many, inter-linked pieces of legislation which
may be a›ected if the word ##mother"" is no longer to be used to describe the
person who gives birth to a child.
64 We were told at the hearing by counsel for Mr McConnell that
the word ##mother"" is used 45 times in the Children Act 1989 alone.
Importantly, in our view, that is the word that is used in section 2(2)(a) of
that Act. It provides that a mother has automatic parental responsibility for
a child from the moment of birth. No one else has that automatic parental
responsibility, including the father. There is no need for any registration
document for that purpose. The fact of giving birth to a child has that e›ect
as a matter of operation of law. It can readily be understood why this could
be important in practice. From the moment of birth someone must have
parental responsibility for a newly born child, for example to authorise
medical treatment and more generally to become responsible for its care.
65 Furthermore, as Mr Ja›ey submitted, it cannot simply be a question
of this court substituting a word such as ##parent"" for the word ##mother"".
This is because the word ##parent"" has a distinct meaning which has been
given to it by Parliament in other legislation. This has been the product of
considered legislative change over several decades, in various statutes,
including the HFEA 1990 and the HFEA 2008. The legal position under the
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HFEA 2008 was succinctly summarised by Helen Mount!eld QC sitting as a
deputy judge of the Queen"s Bench Division in R (K) v Secretary of State for
the Home Department [2018] 1 WLR 6000, para 51:
##under the 2008 Act, at birth a child always has one mother, who is the
woman who bore her; may also have a female or male co-parent; may
never have more than one male parent; and may not have more than two
parents by birth.""
66 Social and scienti!c developments over the last half century have
meant that Parliament has addressed the status of a person who gives birth to
a child but who is not genetically related to them, either because there has
been a surrogacy arrangement or because there has been a method of
conception such as in vitro fertilisation (##IVF""). In those contexts, the policy
choice of Parliament is that the person who gives birth to a child is always
described as the mother of that child, even if (for example) it was not her egg
which was fertilised. Moreover, the law is clear that a child only ever
has one mother, although there may be more than one ##parent"". The
commissioning parents will be described as ##parents"" but never as ##mother"".
67 Thus, in the context of IVF, section 33(1) of the 2008 Act stipulates
that: ##The woman who is carrying or who has carried a child as a result of
the placing in her of an embryo or of sperm and eggs, and no other woman,
is to be treated as the mother of the child.""
68 In the context of surrogacy, section 1(2) of the Surrogacy
Arrangements Act 1985 provides that:
## #Surrogate mother" means a woman who carries a child in pursuance
of an arrangement$ (a) made before she began to carry the child, and
(b) made with a view to any child carried in pursuance of it being handed
over to, and parental responsibility being met (so far as practicable) by,
another person or other persons.""
69 The legal position was summarised by Baroness Hale of Richmond
in XX v Whittington Hospital NHS Trust [2020] 2 WLR 972, para 9: ##The
surrogate mother is always the child"s legal parent unless and until a court
order is made in favour of the commissioning parents.""
70 On an application made by two people the court may make an order
providing for a child to be treated in law as the child of the applicants. This
is achieved by means of a ##parental order"": see section 54(1) of the HFEA
2008 and section 54A(1) in the case of a single applicant.
71 Similar issues arise in the context of adoption. The relevant
legislation is now the Adoption and Children Act 2002 (##the 2002 Act"").
The policy choice made by Parliament once more is that the person who
gives birth to a child is the mother and is the only mother. That is how she
will be described on the birth certi!cate. That is the only birth certi!cate
there will be for that child but it is marked ##adopted"" once an adoption
order is made: see paragraph 1(2) of Schedule 1 to the 2002 Act. An adopted
person is to be treated in law as if born as the child of the adopters or
adopter: see section 67 of the 2002 Act. Once the order is made the natural
mother becomes a former parent, without parental responsibility. An
adoption certi!cate is kept by the Registrar General in a separate Adopted
Children Register, which is maintained under section 77 of the 2002 Act.
The Registrar General is required to make traceable the connection between
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the record marked ##adopted"" and the corresponding entry in the Adopted
Children Register: see section 79(1) of the 2002 Act.
72 The third fundamental feature of the case is that there is no decision
of the Strasbourg court which suggests the interpretation advanced by the
appellants. The approach which the courts take under the HRA is in general
to keep pace with the jurisprudence of the Strasbourg court but not to go
beyond it: see R (Ullah) v Special Adjudicator [2004] 2 AC 323, para 20
(Lord Bingham of Cornhill) and R (Al-Skeini) v Secretary of State for
Defence [2008] AC 153, paras 105—106 (Lord Brown of Eaton-underHeywood).
73 We were informed that there is a case pending in the Strasbourg court
which arose from Germany. As we understand it there is a statutory de!nition
of ##mother"" under the German Civil Code (##BGB"") at paragraph 1591, which
reads: ##The mother of a child is the woman who gave birth to it (Mutter eines
Kindes ist die Frau, die es geboren hat)."" The German legislative scheme
relating to transgender persons, which is contained in the Transexuellengesetz
(TSG), is similar to the GRA. Under paragraph 10 of that law, the e›ect of a
transgender person"s successful application to be recognised as of the ##other""
gender is that they are seen as ##of"" that gender. As with section 12 of the GRA,
the TSG contains a provision at paragraph 11 concerning ##parent-child
relationships"". It stipulates that the decision that a transgender person is to be
recognised as of the ##other"" (acquired) gender leaves the legal relationship
between that person and their parents/children undisturbed (unberuehrt).
74 In the decision of the Federal High Court (Bundesgerichtshof) of
6 September 2017 Case XII ZB 660/14 the facts were broadly similar to
those of the present case: a female-to-male trans person obtained a decision
e›ecting a change of gender prior to giving birth to a child via sperm
donation. The trans man was registered both in the birth register and for the
purposes of the child"s birth certi!cate as ##mother"".
75 The court interpreted the e›ect of the domestic scheme
(paragraph 1591 BGB and paragraph 11 TSG) as requiring the trans man"s
registration as ##mother"". It held that the fact that the trans man was
recognised as belonging to the male gender at the time of the child"s birth did
not a›ect the assignment of ##status"" as mother. Paragraph 11 TSG was
properly considered an exception to paragraph 10 TSG; recognition in the
##new"" gender with all its antecedent ##gender-dependent"" rights and duties,
was subject to the express exception for parent-child relationships. The
court laid emphasis on the right of a child of a trans person to know its
origins (Abstammungsrecht).
76 The Federal High Court considered article 8 of the Convention. It
emphasised the wide margin of appreciation accorded to contracting states
relating to the legal recognition of trans identities. This wide margin of
appreciation was grounded in the need to balance private/public interests
and competing Convention rights. Germany had not overstepped this
margin by requiring a trans person"s status as ##father"" or ##mother"" to a child
born to them to be determined with respect to their reproductive role, as
opposed to in accordance with the ##new"" legal gender of the transgender
person. There was an absence of European consensus. The German legal
provisions adequately took into account: (i) the public interest in the
coherence of the national legal order; and (ii) the child"s right to personal
' 2020 The Incorporated Council of Law Reporting for England and Wales

AB 1958

702

R (TT) v Registrar General for England and Wales (CA)

[2020] 3 WLR

knowledge of his/her parentage, which is also protected by article 8.1 of the
Convention.
77 The trans man then initiated proceedings in the Federal Constitutional
Court but that court declined to hear the complaint: Case 1 B v R 2831/17.
78 We cannot exclude the possibility that the Strasbourg court may
disagree with the courts in Germany, although we respectfully suggest that
their reasoning is compelling. On any view, we should not pre-empt the
Strasbourg court"s decision.
79 Fourthly, and related to the third point, there is no European
consensus in the Council of Europe on the issue which arises in the present
appeal. The evidence suggests that some states have taken the step of
reforming their law so as to achieve what in e›ect the appellants seek to
achieve. In a majority of jurisdictions, however, where legislation or case
law exists, a person who gives birth to a child, irrespective of their legal
gender, has to be registered as that child"s ##mother"": see the report of Peter
Dunne, a lecturer in law at the University of Bristol, dated 3 August 2018, at
para 88.
80 That point is relevant to what the Strasbourg court describes as the
##margin of appreciation"" to be a›orded to the contracting states in the
application of the Convention. The concept of a margin of appreciation is
not directly relevant when courts in this country apply the HRA. This is
because it is a concept of international law and not domestic law, governing
the relationship between an international court and contracting states.
Nevertheless, it is well established that there is an analogous concept which
does apply in domestic law under the HRA, which has been variously
described as a ##discretionary area of judgment"", a ##margin of discretion"" or
in other ways, for example to refer to the appropriate weight which is to be
given to the judgment of the executive or legislature depending upon the
context: see e g R v Director of Public Prosecutions, Ex p Kebilene [2000]
2 AC 326, 381 (Lord Hope of Craighead); and A v Secretary of State for the
Home Department [2005] 2 AC 68, para 39 (Lord Bingham of Cornhill).
For convenience we will refer here to the ##margin of judgment"".
81 This brings us to an important aspect of this case. The margin of
judgment which is to be a›orded to Parliament in the present context rests
upon two foundations. First, there is the relative institutional competence of
the courts as compared to Parliament. The court necessarily operates on the
basis of relatively limited evidence, which is adduced by the parties in the
context of particular litigation. Its focus is narrow and the argument is
necessarily sectional. In contrast, Parliament has the means and opportunities
to obtain wider information, from much wider sources. It has access to expert
bodies, such as the Law Commission, which can advise it on reform of the law.
It is able to act upon draft legislation, which is usually produced by the
Government and often follows a public consultation exercise, in which many
di›ering views can be advanced by members of the public. Both Government
and Members of Parliament can be lobbied by anyone with an interest in
the subject in hand. The political process allows legislators to acquire
information to inform policy decisions from the widest possible range of
opinions. We have no idea, for example, whether all trans men object to the
use of the word ##mother"" to refer to them when they have given birth to a
child. It may be that some at least wish to have the automatic responsibility
for the child to whom they have given birth which section 2 of the Children
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Act 1989 currently gives them. Moreover, we do not have evidence before
this court as to how other members of society would feel if they were no longer
to be referred to on their child"s birth certi!cate as a mother or a father but
simply as ##parent 1"" and ##parent 2"". Those were among the possible ways
forward which were suggested on behalf of the appellants. In our view this
illustrates how inapt the subject matter is for determination by the courts as
compared with Parliament. If there is to be reform of the complicated, interlinked legislation in this context, it must be for Parliament and not for this
court.
82 The second foundation is that Parliament enjoys a democratic
legitimacy in our society which the courts do not. In particular, that
legitimises its interventions in areas of di–cult or controversial social policy.
That is not to say that the courts should abdicate the function required by
Parliament itself to protect the rights which are conferred by the HRA. The
courts have their proper role to play in the careful scheme of the HRA,
as Lord Bingham emphasised in A v Secretary of State for the Home
Department, at para 42. In appropriate cases that can include making a
declaration of incompatibility under section 4 in respect of primary
legislation where an incompatibility between domestic legislation and
Convention rights has been established and the interpretative tool provided
by section 3 does not provide a solution. Democratic legitimacy provides
another basis for concluding that the courts should be slow to occupy the
margin of judgment more appropriately within the preserve of Parliament.
The United Nations Convention on the Rights of the Child
83 We heard submissions from Ms Samantha Broadfoot QC on behalf
of the AIRE Centre, about the 1989 United Nations Convention on the
Rights of the Child (##CRC""), in particular article 3(1), which provides that,
in all actions concerning children, including action by legislative bodies, ##the
best interests of the child shall be a primary consideration"". It should be
noted, as has often been emphasised by courts in the past, that this does not
require that the best interests of the child shall be a ##paramount""
consideration, nor even that they should be ##the"" primary consideration,
only that they are ##a"" primary consideration.
84 Ms Broadfoot also placed reliance on General Comment 14 (2013)
issued by the United Nations Committee on the Rights of the Child, in
particular paragraph 6, where it is said that article 3(1) of the CRC imposes
three requirements: a substantive requirement, a procedural requirement
and a principle of legislative interpretation.
85 Although the CRC has not been incorporated into domestic law by
Parliament, and therefore cannot directly found rights in domestic law, both
the Strasbourg court and domestic courts will have regard to it when
interpreting article 8 of the Convention. Furthermore, the views of the UN
Committee on the Rights of the Child are ##authoritative guidance"" on the
CRC: see e g R (DA) v Secretary of State for Work and Pensions [2019]
1 WLR 3289, para 69 (Lord Wilson JSC). But, as Lord Wilson JSC
emphasised in that passage, a General Comment is no more than guidance,
which is not binding even on the international plane, so that it may
##in%uence"" but never ##drive"" a conclusion that the CRC has been breached.
86 In the present context, where we are concerned with a legislative
measure, not a decision on the facts of a particular case, what article 3(1) of
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the CRC requires is that the best interests of children generally should be
taken into account as a primary consideration when striking a balance in
legislation. In our judgment, that is precisely what Parliament has done in
enacting a carefully crafted set of provisions which balance the rights of
transgender people and others, including their children. The view that
Parliament has taken is that every child should have a mother and should be
able to discover who their mother was, because that is in the child"s best
interests. Others may take a di›erent view and in time may be able to
persuade Parliament to take a di›erent view. What cannot be doubted is
that Parliament has taken into account the best interests of children as a
primary consideration.
Article 14 of the Convention
87 Strictly speaking the grounds of appeal before this court did not raise
article 14 of the Convention, which confers the right to equality in the
enjoyment of the other Convention rights. Nevertheless, we heard short
submissions about it from the AIRE Centre. We can deal with this argument
brie%y. Like the President, at paras 274—277 of his judgment, we consider
that article 14 raises no separate issue in the circumstances of this case. Any
di›erence of treatment which is contained in the relevant legislation is
objectively justi!ed for the reasons we have already set out in relation to
article 8.
88 In our view, there is no incompatibility between sections 9 and 12 of
the GRA, on their natural interpretation, and Convention rights. There is
therefore no need to give them anything other than their natural
interpretation.
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Conclusion
89 The legislative scheme of the GRA required Mr McConnell to be
registered as the mother of YY, rather than the father, parent or gestational
parent. That requirement did not violate his or YY"s article 8 rights. There
is no incompatibility between the GRA and the Convention. In the result we
dismiss these appeals.
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Appeals dismissed.
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SECOND SECTION
DECISION
Application no. 29297/18
Carl Jóhann LILLIENDAHL
against Iceland
The European Court of Human Rights (Second Section), sitting on
12 May 2020 as a Chamber composed of:
Marko Bošnjak, President,
Robert Spano,
Egidijus Kūris,
Ivana Jelić,
Arnfinn Bårdsen,
Darian Pavli,
Peeter Roosma, judges,
and Stanley Naismith, Section Registrar,
Having regard to the above application lodged on 12 June 2018,
Having deliberated, decides as follows:

THE FACTS
1. The applicant, Mr Carl Jóhann Lilliendahl, is an Icelandic national,
who was born in 1946 and lives in Reykjavik. He was represented before
the Court by Mr Ásgeir Þór Árnason, a lawyer practising in Reykjavik.
A. The circumstances of the case
2. The facts of the case, as submitted by the applicant, may be
summarised as follows.
3. On 15 April 2015, the municipal council of the town of Hafnarfjörður,
Iceland, approved a proposal to strengthen education and counselling in
elementary and secondary schools on matters concerning those who identify
themselves as lesbian, gay, bisexual or transgender. This was to be done in
cooperation with the national LGBT association, Samtökin ‘78.
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4. The decision was reported in the news and led to substantial public
discussion, inter alia on the radio station Ú.S., where listeners could phone
in and express their opinions on the decision of the municipal council. In a
subsequent online news article, one of the initiators of the proposal, Ó.S.Ó.,
criticised the radio show for what he described as allowing people to phone
in and express “clear prejudice and hate speech” without criticism from the
show’s host. Ó.S.Ó. furthermore expressed his wish to come on the show
and answer criticism of the municipal council’s decision.
5. The applicant was one of those who took part in the public discussion.
He wrote comments below the above-mentioned article on 21 April 2015,
stating the following:
We listeners of [Ú.S.] have no interest in any [expletive] explanation of this kynvilla
[derogatory word for homosexuality, literally ‘sexual deviation’] from [Ó.S.Ó.]. This
is disgusting. To indoctrinate children with how kynvillingar [literally ‘sexual
deviants’] eðla sig [‘copulate’, primarily used for animals] in bed. [Ó.S.Ó.] can
therefore stay at home, rather than intrude upon [Ú.S.]. How disgusting.

6. Subsequently, Samtökin ‘78 reported the applicant’s comments to the
Reykjavík Metropolitan Police, claiming it violated Article 233 (a) of the
General Penal Code No. 19/1940 (see paragraph 20 below). The case was
dismissed by a police prosecutor on 8 September 2015, but that decision
was annulled on 6 November 2015 by the Director of Public Prosecution,
who instructed the Metropolitan Police to carry out an investigation.
7. The subsequent investigation led to the applicant’s indictment on
8 November 2016. According to the indictment, his comments, quoted
above, were considered to constitute publicly threatening, mocking,
defaming and denigrating a group of persons on the basis of their sexual
orientation and gender identity, in violation of Article 233 (a) of the General
Penal Code.
8. By a judgment of 28 April 2017, the District Court of Reykjavík
acquitted the applicant. Citing the applicant’s freedom of expression, the
District Court considered that the comments did not reach the threshold
required for them to fall within the scope of Article 233 (a) and that it had
not been shown that the applicant had had the intent of violating that
provision.
9. The judgment was appealed against by the Director of Public
Prosecution to the Supreme Court of Iceland.
10. By a judgment of 14 December 2017, the Supreme Court overturned
the District Court’s judgment and convicted the applicant.
11. The Supreme Court’s judgment first discussed the origins of Article
233 (a) of the General Penal Code, noting that it had originally been
introduced following Iceland’s ratification of the United Nations’
Convention on the Elimination of All Forms of Racial Discrimination and
subsequently amended inter alia to extend its protection to sexual
orientation and gender identity. These amendments had been made with
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reference to Nordic developments, to the Additional Protocol to the Council
of Europe’s Convention on Cybercrime concerning the criminalisation of
acts of a racist and xenophobic nature committed through computer
systems, to the Recommendation of the Committee of Ministers to Member
States on measures to combat discrimination on grounds of sexual
orientation or gender identity, and to the Parliamentary Assembly’s
Resolution on Discrimination on the basis of sexual orientation and gender
identity.
12. The Supreme Court then discussed the charges against the applicant,
noting at the outset that although the applicant enjoyed freedom of
expression under the Constitution of Iceland and the European Convention
on Human Rights, that freedom was subject to some limitations. Such
limitations could notably be those necessary to protect the rights of others,
including the right of homosexual persons to respect for private life and to
enjoy human rights equally to others, irrespective of their sexual orientation.
Establishing that Article 233 (a) of the General Penal Code constituted one
such limitation of the freedom of expression clearly established by law, the
Supreme Court furthermore reasoned that the limitation established by the
provision was clearly necessary, in general, in order to safeguard the rights
of social groups which had historically been subjected to discrimination. It
noted that the protection afforded to such groups by Article 233 (a) was
compatible with the national democratic tradition, reflected in Article 65 of
the Constitution, of not discriminating against persons based on their
personal characteristics or elements of their personal lives, and that it was in
line with international legal instruments and declarations to protect such
groups against discrimination by way of penalization.
13. The Supreme Court went on to discuss the substance of the
provision, and stated:
“Article 233 (a)’s description of the conduct which it penalizes is worded in a clear
and comprehensible manner. The provision does not mention the concept of ‘hate
speech’, although it is used in the indictment at the beginning of the description of the
charges against the [applicant], as well as in the aforementioned preparatory works of
the Bill which became Act No. 13/2014 [amending Article 233 (a), see paragraph 19]
and the international recommendations and resolutions concerning legislation in this
area. This concept can be seen as the common denominator for the mocking,
defaming, denigrating or threatening behaviour which the provision criminalizes, and
simultaneously as a threshold of the requisite severity of the expression necessary for
it to fall under the provision. The expression must thus convey such disgust, antipathy,
contempt or condemnation that it can be considered to amount to hate speech towards
the subject of the expression. This substance of the provision must be considered clear
and foreseeable to the public.”

14. Turning to the applicant’s comments, the Supreme Court noted the
following:
“Considering the discussion in which the [applicant] made the comment, it is
evident that it referred to homosexual men and homosexuality as such, in relation to
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the idea of introducing education on homosexuality in elementary and secondary
schools. Although the words kynvilla [sexual deviation] and kynvillingar [sexual
deviants] may in the past have been considered appropriate, by some, to describe
homosexuality and homosexuals, it is beyond any doubt that today, these words
constitute prejudicial slander and disparagement of those against whom they are
employed. This was aggravated by the applicant’s expression of disgust at such
conduct and orientation. His conduct thus falls under Article 233 (a) of the General
Penal Code.”

15. The Supreme Court added that the comments had been made
publicly, fulfilling the public forum requirement of Article 233 (a). On the
subject of the applicant’s intent to commit the crime, the Supreme Court
stated:
“According to the wording of Article 233 (a) of the General Penal Code, cf. Article
18, the provision entails a requirement of intent. Such intent must apply to the action
of expressing oneself with words, symbols, pictures or in another manner, but whether
such expression constitutes mocking, defaming, denigrating or threatening a person
for their nationality, colour, race, religion, sexual orientation or gender identity must
be assessed in an objective manner. In that assessment, account should not be taken of
the motives which the person in question claims were behind their expression. Thus,
the [applicant’s] conduct must be considered intentional, as he has not claimed that
the comment was made negligently or by accident.”

16. Having established that the applicant’s comments fell under Article
233 (a) of the General Penal Code, the Supreme Court went on to assess
whether it was necessary to restrict the applicant’s freedom of expression
under Article 73 of the Constitution. It noted that according to established
case-law, restrictions on that freedom were only justified if they addressed a
pressing social need and that caution should be employed when accepting
any such restrictions; speech which was merely insulting or hurtful did not
reach the applicable threshold. The Supreme Court went on to note that the
applicant’s comments had been made in the context of a public discussion
on the important topic of the raising and schooling of children, and that the
discussion had already become heated and vituperative to some extent.
Although the comments had not been directly aimed at children, seeing as
the discussion had taken place in a public forum and concerned the interests
of youth, it was to be expected that children might take part in the
discussion and read the applicant’s comments. Considering that the decision
which was the subject of the discussion had merely intended for Samtökin
‘78 to act as an advisor to those in charge of writing the educational material
and providing the counselling, the applicant’s comments had had little
connection with the subject of the discussion. The Supreme Court then
stated:
“The [applicant’s] comment was serious, severely hurtful and prejudicial, none of
which was necessary for him to express his opposition to such education. Within such
a discussion, a reasonable purpose for the [applicant’s] comment can hardly be
discerned.”
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17. The Supreme Court thus found that the private life interests
protected by Article 71 of the Constitution and Article 233 (a) of the
General Penal Code outweighed the applicant’s freedom of expression in
the circumstances of the case and that curbing that freedom was both
justified and necessary in order to counteract the sort of prejudice, hatred
and contempt against certain social groups which such hate speech could
promote. It convicted the applicant and, referring to his age and clean
criminal record, sentenced him to a fine of 100,000 Icelandic krónur (ISK,
approximately 800 euros (EUR) at the time).
18. One of the three Supreme Court judges sitting on the panel in the
applicant’s case dissented. In his opinion, the applicant’s comments did not
reach the threshold of Article 233 (a) of the General Penal Code. The
minority reasoned that although the comments had been derogatory, they
had constituted neither a call for violence nor accusations of criminal
behaviour. Considering that the comments had been part of a public
discussion and not particularly forced upon anyone, the minority found that
the applicant’s comments should be protected by the freedom of expression
and his acquittal confirmed.
B. Relevant domestic law
19. The relevant provisions of the Icelandic Constitution (Stjórnarskrá
lýðveldisins Íslands) read as follows:
Article 65
“Everyone shall be equal before the law and enjoy human rights irrespective of sex,
religion, opinion, national origin, race, colour, property, birth or other status.
Men and women shall enjoy equal rights in all respects.”
Article 71
“Everyone shall enjoy freedom from interference with privacy, home, and family
life.
...
Notwithstanding the provisions of the first paragraph above, freedom from
interference with privacy, home and family life may be otherwise limited by statutory
provisions if this is urgently necessary for the protection of the rights of others.”
Article 73
“Everyone has the right to freedom of opinion and belief.
Everyone shall be free to express his thoughts, but shall also be liable to answer for
them in court. The law may never provide for censorship or other similar limitations
to freedom of expression.
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Freedom of expression may only be restricted by law in the interests of public order or
the security of the State, for the protection of health or morals, or for the protection of
the rights or reputation of others, if such restrictions are deemed necessary and in
agreement with democratic traditions.”

20. Article 233 (a) of the General Penal Code No. 19/1940 (Almenn
hegningarlög), which forms a part of Chapter XXV entitled “Defamation of
character and violations of privacy”, reads as follows:
“Anyone who publicly mocks, defames, denigrates or threatens a person or group of
persons by comments or expressions of another nature, for example by means of
pictures or symbols, for their nationality, colour, race, religion, sexual orientation or
gender identity, or disseminates such materials, shall be fined or imprisoned for up to
2 years.”

According to the preparatory works of the provision, it was introduced
due to Iceland’s ratification of the United Nation’s International Convention
on the Elimination of All Forms of Racial Discrimination. It was later
amended also to include sexual orientation and gender identity. This was
done inter alia with reference to the Additional Protocol to the Council of
Europe’s Convention on Cybercrime concerning the criminalisation of acts
of a racist and xenophobic nature committed through computer systems, to
the Recommendation of the Committee of Ministers to Member States on
measures to combat discrimination on grounds of sexual orientation or
gender identity, and to the Parliamentary Assembly’s Resolution on
Discrimination on the basis of sexual orientation and gender identity.
C. Relevant international material
21. The Recommendation adopted by the Council of Europe’s
Committee of Ministers on 31 March 2010 (CM/Rec(2010)5) on measures
to combat discrimination on grounds of sexual orientation or gender identity
provides, in so far as relevant:
“6.
Member states should take appropriate measures to combat all forms of
expression, including in the media and on the Internet, which may be reasonably
understood as likely to produce the effect of inciting, spreading or promoting hatred or
other forms of discrimination against lesbian, gay, bisexual and transgender persons.
Such “hate speech” should be prohibited and publicly disavowed whenever it occurs.
All measures should respect the fundamental right to freedom of expression in
accordance with Article 10 of the Convention and the case law of the Court.”

22. The Resolution adopted by the Council of Europe’s Parliamentary
Assembly on 29 April 2010 (Resolution 1728 (2010)) on discrimination on
the basis of sexual orientation and gender identity provides, in so far as
relevant:
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“7. Hate speech by certain political, religious and other civil society leaders, and
hate speech in the media and on the Internet are also of particular concern. The
Assembly stresses that it is the paramount duty of all public authorities not only to
protect the rights enshrined in human rights instruments in a practical and effective
manner, but also to refrain from speech likely to legitimise and fuel discrimination or
hatred based on intolerance. The boundary between hate speech inciting to crime and
freedom of expression is to be determined in accordance with the case law of the
European Court of Human Rights.
...
16. Consequently, the Assembly calls on member states to address these issues and
in particular to:
...
16.4. condemn hate speech and discriminatory statements and effectively protect
LGBT people from such statements while respecting the right to freedom of
expression, in accordance with the European Convention on Human Rights and the
case law of the European Court of Human Rights; ...”

COMPLAINTS
23. The applicant complained under Article 10 of the Convention that
his conviction had violated his freedom of expression. Furthermore, he
complained under Article 14 in conjunction with Article 10 that he did not
enjoy freedom of expression equally to persons with other opinions.

THE LAW
I. APPLICATION OF ARTICLE 17 OF THE CONVENTION
24. At the outset the Court is called upon to examine whether the
application should be dismissed as incompatible ratione materiae with the
Convention by reference to Article 17, which provides:
“Nothing in [the] Convention may be interpreted as implying for any State, group or
person any right to engage in any activity or perform any act aimed at the destruction
of any of the rights and freedoms set forth herein or at their limitation to a greater
extent than is provided for in the Convention.”

25. The decisive point under Article 17 is whether the applicant’s
statements sought to stir up hatred or violence and whether, by making
them, he attempted to rely on the Convention to engage in an activity or
perform acts aimed at the destruction of the rights and freedoms laid down
in it (Perinçek v. Switzerland [GC], no. 27510/08, §§ 113-115,
15 October 2015). If applicable, Article 17’s effect is to negate the exercise
of the Convention right that the applicant seeks to vindicate in the
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proceedings before the Court. As the Court held in Perinçek, Article 17 is
only applicable on an exceptional basis and in extreme cases. In cases
concerning Article 10 of the Convention, it should only be resorted to if it is
immediately clear that the impugned statements sought to deflect this
Article from its real purpose by employing the right to freedom of
expression for ends clearly contrary to the values of the Convention (ibid.,
§ 114).
26. The Court finds that the applicant’s statement cannot be said to reach
the high threshold for applicability of Article 17 as set out in the abovementioned judgment in Perinçek (ibid.). Although the comments were
highly prejudicial, as discussed further below, it is not immediately clear
that they aimed at inciting violence and hatred or destroying the rights and
freedoms protected by the Convention (compare Witzsch v. Germany
(no. 1) (dec.), no. 41448/98, 20 April 1999; Schimanek v. Austria (dec.),
no. 32307/96, 1 February 2000; Garaudy v. France (dec.), no. 65831/01,
ECHR 2003-IX; Norwood v. the United Kingdom (dec.), no. 23131/03,
16 November 2004; Witzsch v. Germany (no. 2) (dec.), no. 7485/03,
13 December 2005; and Molnar v. Romania (dec.), no. 16637/06,
23 October 2012). The applicant is thus not barred from invoking his
freedom of expression in this instance. What remains to be decided is
whether his conviction complied with Article 10 of the Convention.
II. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION
27. Having established that Article 17 is not applicable in the present
case, the Court will turn to the question of whether there has been a
violation of the applicant’s right to freedom of expression under Article 10
of the Convention, which reads as follows:
“1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This Article shall not
prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.
2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or
rights of others, for preventing the disclosure of information received in confidence,
or for maintaining the authority and impartiality of the judiciary.”

28. The Court has consistently held that freedom of expression
constitutes one of the essential foundations of a democratic society and one
of the basic conditions for its progress and for each individual’s selffulfilment. Subject to paragraph 2 of Article 10, it is applicable not only to
“information” or “ideas” that are favourably received or regarded as
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inoffensive or as a matter of indifference, but also to those that offend,
shock or disturb. Such are the demands of pluralism, tolerance and
broadmindedness without which there is no “democratic society”. As
enshrined in Article 10, freedom of expression is subject to exceptions
which must, however, be construed strictly, and the need for any restrictions
must be established convincingly (see, inter alia, Von Hannover v. Germany
(no. 2) [GC], nos. 40660/08 and 60641/08, § 101, ECHR 2012, and Bédat v.
Switzerland [GC], no. 56925/08, § 48, 29 March 2016).
29. The principles concerning the question of whether an interference
with freedom of expression is “necessary in a democratic society” are
well-established in the Court’s case-law (see, among other authorities, Delfi
AS, cited above, §§ 131-132, with further references). The Court must
examine the interference complained of in the light of the case as a whole
and determine whether it was ’proportionate to the legitimate aim
pursued’ and whether the reasons adduced by the national authorities to
justify it are ’relevant and sufficient’. In doing so, the Court has to satisfy
itself that the national authorities applied standards which were in
conformity with the principles embodied in Article 10 and, moreover, that
they relied on an acceptable assessment of the relevant facts. Furthermore,
an important factor to be taken into account when assessing the
proportionality of an interference with freedom of expression is the nature
and severity of the penalties imposed (see, inter alia, Ceylan v. Turkey
[GC], no. 23556/94, § 37, ECHR 1999-IV, and Vejdeland and Others v.
Sweden, no. 1813/07, § 58, 9 February 2012).
30. Finally, the Court recalls that it has consistently held that in
assessing whether an interference with a right protected by Article 10 was
necessary in a democratic society and proportionate to the legitimate aim
pursued, the Contracting States enjoy a certain margin of appreciation (see
Steel and Morris v. the United Kingdom, no. 68416/01, § 87, ECHR 2005-II
and Stoll v. Switzerland [GC], no. 69698/01, § 101, ECHR 2007-V).
However, as the State’s margin of appreciation goes hand in hand with
European supervision, the Court is empowered to give the final ruling on
whether an interference is reconcilable with Article 10 (ibid.).
31. The requirement for “European supervision” does not mean that in
determining whether an impugned measure struck a fair balance between
the relevant interests, it is necessarily the Court’s task to conduct the
proportionality assessment afresh. On the contrary, in Article 10 cases the
Court has generally understood the margin of appreciation to mean that,
where the independent and impartial domestic courts have carefully
examined the facts, applying the relevant human rights standards
consistently with the Convention and its case-law, and adequately balanced
the applicant’s personal interests against the more general public interest in
the case, it is not for it to substitute its own assessment of the merits
(including, in particular, its own assessment of the factual details of
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proportionality) for that of the competent national authorities. The only
exception to this is where there are shown to be strong reasons for doing so
(see, Von Hannover v. Germany (no. 2) [GC], nos. 40660/08 and 60641/08,
§ 107, ECHR 2012).
1.

Existence of an interference

32. The applicant’s conviction undoubtedly constituted an interference
with his freedom of expression. It should therefore be determined whether it
was “prescribed by law”, whether it pursued one or more of the legitimate
aims set out in Article 10 § 2 and whether it was “necessary in a democratic
society” in order to achieve those aims. However, the Court will first
address the nature of the applicant’s comments, in particular whether the
comments amounted to ‘hate speech’ as this concept has been construed in
the Court’s case-law.
2. Did the applicant’s comments amount to ‘hate speech’ within the
meaning of the Court’s case-law?
33. ‘Hate speech’, as this concept has been construed in the Court’s
case-law, falls into two categories. As discussed above, the Supreme Court
held that although the term ‘hate speech’ was not used in Article 233 (a) of
the General Penal Code, it was clear from the provision’s preparatory works
and the international legal instruments by which it was inspired that the
concept of ‘hate speech’ was simultaneously a synonym for the sort of
expression which the provision penalized and a threshold for the severity
which such expression had to reach in order to fall under the provision (see
paragraph 13 above).
34. The first category of the Court’s case-law on ‘hate speech’ is
comprised of the gravest forms of ‘hate speech’, which the Court has
considered to fall under Article 17 and thus excluded entirely from the
protection of Article 10 (see paragraphs 25-26 above and the cases cited
therein). As explained above, the Court does not consider the applicant’s
comments to fall into this category (see paragraph 26 above).
35. The second category is comprised of ‘less grave’ forms of ‘hate
speech’ which the Court has not considered to fall entirely outside the
protection of Article 10, but which it has considered permissible for the
Contracting States to restrict (see, inter alia, Féret v.
Belgium, no. 15615/07, §§ 54-92, 16 July 2009; Vejdeland and Others v.
Sweden, cited above, §§ 47-60; Delfi AS v. Estonia, cited above, §§ 153 and
159; and Beizaras and Levickas v. Lithuania, cited above, § 125). In the
last-mentioned case, the Court found a violation of Article 14 taken in
conjunction with Article 8, and of Article 13, on account of the authorities’
refusal to prosecute authors of serious homophobic comments on Facebook,
including undisguised calls for violence. In Delfi AS, the Court found no
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breach of Article 10 as regards the domestic courts’ imposition of liability
on the applicant company, notably due to the insufficiency of the measures
taken by the applicant company to remove without delay after publication
comments on its news portal amounting to hate speech and speech inciting
violence and to ensure a realistic prospect of the authors of such comments
being held liable.
36. Into this second category, the Court has not only put speech which
explicitly calls for violence or other criminal acts, but has held that attacks
on persons committed by insulting, holding up to ridicule or slandering
specific groups of the population can be sufficient for allowing the
authorities to favour combating prejudicial speech within the context of
permitted restrictions on freedom of expression (see Beizaras and Levickas
v. Lithuania, cited above, § 125; Vejdeland and Others v. Sweden, cited
above, § 55, and Féret v. Belgium, cited above, § 73). In cases concerning
speech which does not call for violence or other criminal acts, but which the
Court has nevertheless considered to constitute ‘hate speech’, that
conclusion has been based on an assessment of the content of the expression
and the manner of its delivery.
37. Thus, for example, in Féret, the Court found no violation of
Article 10 of the Convention in respect of the conviction of the applicant,
chairman of the political party “Front National”, for publicly inciting
discrimination or hatred. The Court considered it significant that the
applicant’s racist statements had been made by him in his capacity as a
politician during a political campaign, where they were bound to be
received by a wide audience and have more impact than if they had been
made by a member of the general public (Féret v. Belgium, cited above, §
75). Similarly, in Vejdeland and Others, the Court found no violation of
Article 10 in respect of the applicants’ conviction for distributing leaflets
considered by the courts to be offensive to homosexual persons. It
emphasized that the leaflets had been distributed in schools, left in the
lockers of young people at an impressionable and sensitive age (Vejdeland
and Others v. Sweden, cited above, § 56).
38. In the present case, the Court sees no reason to disagree with the
Supreme Court’s assessment that the applicant’s comments were “serious,
severely hurtful and prejudicial”. As reasoned by the Supreme Court, the
use of the terms kynvilla (sexual deviation) and kynvillingar (sexual
deviants) to describe homosexual persons, especially when coupled with the
clear expression of disgust, render the applicant’s comments ones which
promote intolerance and detestation of homosexual persons.
39. The Court has already found (see paragraph 26 above) that the
comments in question did not constitute a manifestation of the gravest form
of ‘hate speech’ thus falling outside the scope of protection of Article 10 of
the Convention by virtue of Article 17. However, the Court considers it
clear that the comments in issue, viewed on their face and in substance, fell
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under the second category of ‘hate speech’ (see paragraphs 35-36 above)
falling to be examined under Article 10 of the Convention. The manner of
delivery of the comments does not alter this conclusion, although it is true
that the comments, which were made publicly, were expressed by the
applicant as a member of the general public not expressing himself from a
prominent platform likely to reach a wide audience. Moreover, viewing the
severity of the comments, as correctly assessed by the Supreme Court, it
does not detract from the Court’s finding above that the comments were not
directed, in particular, at vulnerable groups or persons (compare and
contrast Vejdeland).
40. The Court finally notes that this conclusion, whilst relevant, is not,
as such, conclusive for its assessment whether the applicant’s conviction
fulfilled the requirements of lawfulness, legitimate aim and necessity in a
democratic society as required by Article 10 § 2 of the Convention.
3. Lawfulness
41. As to the requirement of the interference being ‘prescribed by law’,
the Court has interpreted this requirement as entailing not only that the
impugned measure should have a legal basis in domestic law, but also as
referring to the quality of the law in question, which should be accessible to
the person concerned and foreseeable as to its effects (see, amongst many
authorities, Delfi AS, cited above, § 120, with further references). As
discussed at length in the Supreme Court’s judgment, Article 233 (a) of the
General Penal Code penalizes publicly mocking, defaming, denigrating or
threatening a person or group of persons for certain characteristics,
including their sexual orientation or gender identity.
42. The Court agrees with the Supreme Court that Article 233 (a) was
worded in a sufficiently clear manner so as to render its application
reasonably foreseeable in the applicant’s case (see Delfi AS, cited above, §§
120-122). The restriction on the applicant’s freedom of expression thus
complied with the requirement of being prescribed by law.
4. Legitimate aim
43. As the Supreme Court reasoned in its judgment, the purpose of
Article 233 (a) is to protect the right to respect for private life and the right
to enjoy human rights equally to others, as well as to safeguard the rights of
social groups which have historically been subjected to discrimination (see
paragraphs 12 and 20 above). The interference’s purpose thus fulfils the
legitimate aim of ‘protecting the rights of others’ envisaged by Article 10 §
2 of the Convention.
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5. Necessary in a democratic society
44. At the outset, the Court observes that the Supreme Court of Iceland
extensively weighed the competing interests at play in the case: on the one
hand the applicant’s right to freedom of expression, and on the other hand
the right of homosexual persons to private life as guaranteed by Article 71
of the Icelandic Constitution, which reflects Article 8 of the Convention.
The Supreme Court held that the applicant’s comments, which were made
publicly, were “serious, severely hurtful and prejudicial” and that protecting
certain groups from such attacks to ensure their enjoyment of their human
rights equally to others was compatible with the national democratic
tradition. It also reasoned that the comments had little to no relevance to
criticism of the municipal council’s decision and that their prejudicial
content was by no means necessary for the applicant to engage in the
ongoing public discussion. It therefore found that the private life interests at
play in the case outweighed the applicant’s freedom of expression in the
circumstances of the case and that curbing that freedom was both justified
and necessary in order to counteract the sort of prejudice, hatred and
contempt against certain social groups which his comments could promote
(see paragraphs 16-17 above).
45. The Court accepts the finding of the Supreme Court that the
applicant’s comments were “serious, severely hurtful and prejudicial”. In
this context, the Court recalls that discrimination based on sexual
orientation is as serious as discrimination based on “race, origin or colour”
(see, inter alia, Smith and Grady v. the United Kingdom,
nos. 33985/96 and 33986/96, § 97, ECHR 1999-VI). Furthermore, both
statutory bodies of the Council of Europe have called for the protection of
gender and sexual minorities from hateful and discriminatory speech (see
paragraphs 21-22 above), citing the marginalization and victimization to
which they have historically been, and continue to be, subjected.
46. As the Supreme Court noted, the prejudicial and intolerant nature of
the comments – which were made publicly – does not seem to have been
justified or triggered by the municipal decision which originally sparked the
debate. Against this background, and in the circumstances of the case, the
Court finds that the Supreme Court gave relevant and sufficient reasons for
the applicant’s conviction. Furthermore, the Court notes that the applicant
was not sentenced to imprisonment, although the crime of which he was
convicted carries a penalty of up to two years’ imprisonment. Instead, a fine
of approximately EUR 800 was imposed on him. The Court does not find
this penalty excessive in the circumstances.
47. In view of the above, the Court finds that the Supreme Court took
into account the criteria set out in the Court’s case-law and acted within its
margin of appreciation. The Court considers that the Supreme Court’s
assessment of the nature and severity of the comments was not manifestly
unreasonable (see, a contrario, Egill Einarsson v. Iceland, no. 24703/15,
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§ 52, 17 November 2017) and it adequately balanced the applicant’s
personal interests against the more general public interest in the case
encompassing the rights of gender and sexual minorities. Therefore, in light
of its existing case-law and the principle of subsidiarity (see paragraph 31
above), it is not for the Court to substitute its own assessment of the merits
for that of the Supreme Court. Thus, no strong reasons militate in favour of
the Court reaching a different conclusion.
48. The Court therefore finds the complaint under Article 10 of the
Convention to be manifestly ill-founded and rejects it in accordance with
Article 35 §§ 3 (a) and 4 of the Convention.
III. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION
READ IN CONJUNCTION WITH ARTICLE 10
49. As for the applicant’s complaint under Article 14 in conjunction with
Article 10, the Court finds, in the light of all the material in its possession,
that there is no appearance of a violation of the provision. The Court
therefore finds the complaint under Article 14 read together with Article 10
of the Convention to be manifestly ill-founded and rejects it in accordance
with Article 35 §§ 3 (a) and 4 of the Convention.
For these reasons, the Court, unanimously,
Declares the application inadmissible.
Done in English and notified in writing on 11 June 2020.

Stanley Naismith
Registrar

Marko Bošnjak
President
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EMPLOYMENT TRIBUNALS
Claimant:

Mrs K Higgs

Respondent:

Farmor’s School

Heard at:

Bristol

Before:

Employment Judge Reed
Members Mrs D England
Ms S Maidment

Representation
Claimant:
Respondent:

On: 21 – 24 September 2020
(In chambers 25 September 2020)

Mr P Stroilov
Ms D Grennan, Counsel

JUDGMENT
The unanimous judgment of the tribunal is that
1.

The respondent did not directly discriminate against the claimant on the
ground of religion

2.

The respondent did not harass the claimant.

REASONS
1.

In this case the claimant Mrs Higgs claimed she had been unlawfully
discriminated against on the ground of religion. Specifically, she asserted
that she had been mistreated by her employer, Farmor’s School (“the
School”) in that she had been taken through a disciplinary process and
dismissed (and her appeal against dismissal rejected), those actions
amounting either to direct discrimination on the ground of religion or
1
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harassment. The claims were resisted by the School. The School also
asserted that at least in relation to some of the claims, the claim form had
been presented to the tribunal “out of time”.
2.

Before the hearing began Mr Stroilov made a number of applications.

3.

Firstly, he suggested that the School should be prevented from contending
that any of Mrs Higgs’ beliefs did not qualify for protection under the
Equality Act 2010, on the basis of the issues identified at an earlier case
management discussion. However, it was clear that that was a matter the
School always put in issue and accordingly we were not inclined to prevent
them doing so before us.

4.

Secondly, Mr Stroilov asked that when any of the School’s witnesses gave
evidence, its other witnesses should be excluded from the tribunal. He told
us he was concerned that the evidence of witnesses that had observed
others might be modified in the light of what they had heard.

5.

The tribunal is certainly empowered to make such a direction and it will no
doubt be appropriate to do so in certain circumstances. However, the
“default” position in England and Wales is that witnesses are present
throughout. There was not, in fact, a great deal of “overlap” in the evidence
to be given by each witness or frankly any significant conflict of evidence,
so it was difficult to see why there should be a particular concern on this
subject. In any event we saw nothing special about this case or any reason
to depart from the usual arrangement in relation to witnesses.

6.

Finally, the action taken against Mrs Higgs that resulted in these
proceedings had its origin in a complaint made about her in an email. The
complainant had been anonymised and Mr Stroilov invited us to remove
that anonymity.

7.

We declined to do so. If Mrs Higgs had been disadvantaged in the course
of the disciplinary proceedings that led to her dismissal by her ignorance of
the complainant’s identity, there was nothing to prevent Mr Stroilov cross
examining on that basis. It seemed to us that knowing her name at this
stage would add nothing.

8.

Turning then to the determination of the claims before us, we heard
evidence from Mrs Higgs herself and, on behalf of the School, from Mr
Evans, its Head Teacher, Mrs Dorey, School Business Lead, Mr Conlan, a
Governor of the School and from Ms Paton, another Governor. On the
basis of their evidence and the documents to which we were referred, we
reached the following findings of fact.

9.

Mrs Higgs was employed by the School from 2012. At the time of the
events giving rise to these claims, she was a pastoral administrator and
work experience manager. In the first of those roles she was responsible
for overseeing students who had been removed from a class for being
disruptive.

10. On 26 October 2018, Mr Evans was sent an email from someone outside
the School making a complaint about Mrs Higgs. Mrs Higgs had made a
2
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posting on Facebook and the complainant asserted that she had
demonstrated homophobic and prejudiced views against the LGBT
community. The relevant post is essentially a reposting of a piece written
by someone other than Mrs Higgs to which she had added “Please read
this! They are brainwashing our children!” and an exhortation to sign a
petition. The post relates to the teaching in schools of same sex
relationships, same sex marriage and gender being “a matter of choice”.
11. Mr Evans replied to the complainant on 29 October to thank her for her
report and telling her it would be helpful “if you have access to any similarly
offensive posts” also made by Mrs Higgs if she forwarded screenshots. As
a result, Mr Evans was sent another example of Mrs Higgs reposting
articles again written by a third party. The article relates to gender fluidity,
describing it as a “perverted vision” and the complainant expresses the view
that Mrs Higgs “seems to find…obnoxious” a category of person that would
include several children at the School. This would appear to be a reference
to LBGT pupils.
12. Mr Evans asked Mrs Dorey to speak to Mrs Higgs to see if the posts were
on her account. Mrs Dorey did so and Mrs Higgs confirmed they were
indeed hers. Mrs Dorey kept notes of that meeting, which appear at page
188 in the bundle. Mrs Higgs took issue with the accuracy of those notes
but we were satisfied that they correctly represented the discussion that
took place on that date.
13. Mr Evans took the view that Mrs Higgs should be suspended. Mrs Dorey
called her to Mr Evan’s office on 31 October and he informed her of her
suspension, which he confirmed in a letter at page 105 of the bundle.
14. Mrs Dorey was appointed to investigate the allegations against Mrs Higgs
and met her on 8 November. A full note of that meeting was produced by
her to which, at Mrs Dorey’s invitation, Mrs Higgs made amendments.
15. A further meeting took place between Mrs Dorey and Mrs Higgs on 20
November. Mrs Dorey informed Mrs Higgs that she (Mrs Dorey) had
accessed Mrs Higgs’ email account. Mrs Higgs appeared to consider there
was something suspicious about this but we accepted the evidence of Mrs
Dorey to the effect that this was a perfectly normal procedure, in
circumstances where Mrs Higgs was suspended and parents might be
writing to Mrs Higgs expecting a reply.
16. Again, Mrs Dorey produced a note of that meeting which was amended by
Mrs Higgs at the invitation of Mrs Dorey.
17. Mr Evans decided that matters should proceed to the disciplinary stage and
on 4 December 2018 Mrs Higgs was sent a letter by him inviting her to a
disciplinary hearing on 19 December and setting out the allegations against
her. Mrs Higgs was provided with a bundle of documents, which included
Mrs Dorey’s investigation report.
18. Mrs Higgs was told that she could attend the disciplinary hearing with a
trade union representative or work colleague. She informed Mr Evans that
she was not a member of a trade union and had no work colleague who
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could accompany her and asked to be accompanied by her pastor but Mr
Evans refused that request (although the pastor attended as a witness).
The School was entitled to take that position.
19. Mr Conlan chaired the disciplinary hearing. The allegations were to be
determined by him and two of his fellow governors. Also present was a
notetaker and a representative of HR, together with Mrs Dorey to present
the case the case against Mrs Higgs. Mrs Higgs told us that too many
people were present for the School but for our part we could not see whose
services should have been dispensed with.
20. In advance of the meeting Mrs Higgs had asked for any
equality/discrimination policy. She had not received one but at the
commencement of the hearing the School produced an Equality Information
and Objectives Statement (EIOS). This seemed to add little to what Mrs
Higgs already had but there was a break in proceedings for some thirty
minutes in order that she could read it, after which she confirmed she was
happy to proceed.
21. The hearing commenced at 2.00pm and at roughly 7.00pm Mr Conlan
suggested there should be a short break, after which Mrs Higgs stated “the
children are hungry at home”. However, she did not indicate that she was
unhappy to continue and the hearing went on.
22. By letter dated 7 January 2019, the School informed Mrs Higgs that she
was being summarily dismissed and set out in detail the grounds upon
which it had been concluded that she had committed gross misconduct.
23. She appealed against dismissal by email dated 14 January 2019 and the
appeal hearing went ahead on 13 February.
Once again, and
unremarkably, three governors were present together with an HR Advisor
and a notetaker. Mrs Dorey and Mr Conlan also attended.
24. By letter dated 26 February Mrs Higgs’ appeal was dismissed.
25. Mrs Higgs commenced early conciliation on 15 April 2019. That same day
early conciliation ended and she presented her claim to the tribunal.
26. Under Section 13 of the Equality Act 2010 a person (A) discriminates
against another (B) if, because of a protected characteristic, A treats B less
favourably than A treats or would treat others.
27. Under Section 26 of the Act, a person (A) harasses another (B) if (a) A engages in unwanted conduct related to a relevant protected
characteristic, and
(b) the conduct has the purpose or effect of:
(i)

violating B’s dignity or

(ii)

creating an intimidating, hostile, degrading, humiliating or
offensive environment for B.
4
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28. Religion or belief are protected characteristics and Mrs Higgs contended
that she had been directly discriminated against and harassed by reason of
her religion or belief.
29. Mrs Higgs is a Christian but it was not her case that she had been directly
discriminated against or harassed for her Christianity per se (and clearly
she had not been).
30. Rather, she contended that the following beliefs that she held had resulted
in her mistreatment.
(a) Lack of belief in “gender fluidity”.
(b) Lack of belief that someone could change their biological sex/gender.
(c) Belief in marriage as a divinely instituted life-long union between one
man and one woman.
(d) Lack of belief in “same sex marriage”. Whilst she recognises the
legalisation of same sex “marriage”, she beliefs that this is contrary to
Biblical teaching.
(e) Opposition to sex and/or relationship education for primary school
children.
(f) A belief that she should “witness” to the world, that is when unbiblical
ideas/ideologies are promoted, she should publicly witness to Biblical
truth.
(g) A belief in the literal truth of the Bible, and in particular Genesis 1v 27:
“God created man in His own image, in the image of God He created
him; male and female He created them”.
31. Under s10 of the Act, religion means any religion. Belief means any
religious or philosophical belief
32. Mrs Higgs essentially asserted that the entire process leading to her
dismissal (and the rejection of her appeal) amounted to direct discrimination
or harassment.
33. Our first task was to determine which of the beliefs referred to above
amounted to a philosophical belief protected by the Act.
34. We were bound to interpret domestic legislation in the light of the provisions
of the European Convention on Human Rights and in particular articles 8, 9
and 10, which provide as follows:
Article 8
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(1) Everyone has the right to respect for his private and family life, his home
and his correspondence.

(2) There shall be no interference by a public authority with the exercise of
this right except such as is in accordance with the law and is necessary in
a democratic society in the interests of national security, public safety or
the economic well-being of the country, for the prevention of disorder or
crime, for the protection of health or morals, or for the protection of the
rights and freedoms of others.
Article 9
(1) Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief, and freedom,
either alone or in community with others and in public or private, to
manifest his religion or belief, in worship, teaching, practice and
observance.
(2) Freedom to manifest one's religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic
society in the interests of public safety, for the protection of public order,
health or morals, or the protection of the rights and freedoms of others.

Article 10
(1) Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers. This
article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.

(2) The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health
or morals, for the protection of the reputation or the rights of others, for
preventing the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.
35. It was conceded by the School that items (c) – (e) in paragraph 30 above
did amount to religious or philosophical beliefs falling within s10 of the Act.
Items (f) and (g) did not really concern us but it was contended that items
(a) and (b) did not so qualify.
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36. We were referred to the leading case on this subject, Nicholson v Grainger
Plc, which provides that in order to qualify for protection under s10 a
relevant belief must satisfy five tests, namely:
(a) The belief must be genuinely held;
(b) It must be a belief and not an opinion or viewpoint based on the present
state of information available;
(c) It must be a belief as to a weighty and substantial aspect of human life
and behaviour;
(d) It must attain a certain level of cogency, seriousness, cohesion and
importance;
(e) It must be worthy of respect in a democratic society, be not incompatible
with human dignity and not conflict with the fundamental rights of others.
37. For the School it was accepted that beliefs (a) and (b) satisfied the first 4
tests but contended that they fell foul of the final requirement.
38. We were referred by Ms Grennan to the first instance cases of Forstater v
CGD Europe and Mackereth v DWP and another. In both cases the
Employment Tribunal concluded that the final test in Grainger was not met
in relation to a belief that sex was biologically immutable and could not be
changed – essentially the belief we were addressing.
39. Of course, those decision were not binding upon us. Furthermore, it is clear
that in both cases a major consideration for the Tribunal was the belief of
the claimant in each case that, as a result of his or her belief, he or she
would address and categorise a person who had transitioned by the
appellation and pronoun applicable to his/her sex before transitioning – that
there would be “misgendering”. It is pointed out that such behaviour might
amount to unlawful discrimination against a trans person.
40. If the only way in which a person could manifest a particular belief would be
by acting unlawfully or if unlawful action was a necessary corollary to a
belief, one might easily conclude that that belief was not worthy of respect
in a democratic society and would unacceptably conflict with the
fundamental rights of others. On the other hand, the fact that an individual
might chose to manifest his or her belief by acting unlawfully is not
determinative of such inevitability.
41. We could see no reason why the belief professed by Mrs Higgs should
necessarily result in unlawful action by her. On the contrary, she told us
she “loved everyone” and there was no reason to believe she would behave
towards any person in a way such as to deliberately and gratuitously upset
or offend them.
42. The belief that sex and gender are “set at birth” may be upsetting to certain
people but if freedom of speech and the rights within articles 9 and 10 of the
Convention only extended to expressions of belief that could upset no-one
they would be worthless. Essentially, to find as the tribunals did in the cases
7
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to which we were referred would amount to a declaration that it is “open
season” on people that hold and express the beliefs in question – that they
do not deserve protection. That seemed to us to be a strange and
somewhat disturbing conclusion.
43. We also bore in mind that while it is undoubtedly the case that some people
would find the views expressed by Mrs Higgs as to gender fluidity offensive,
the same could no doubt be said about her views on same sex marriage,
which clearly did attract protection.
44. It was necessary for us to carry out a balancing act between those who hold
the beliefs in question and those who oppose them. We also had to
consider the mores of society at the present day. What is acceptable today
might well be regarded as morally repugnant at some point in the future but
it was not our job to anticipate such a change.
45. In short, we concluded that the beliefs in question did satisfy the final test in
Grainger and therefore that Mrs Higgs’ beliefs in relation to gender fluidity
attracted the protection of the Equality Act.
46. Section 212(1) of the Equality Act provides, in effect, that harassment and
direct discrimination are mutually exclusive. We therefore address them
separately and begin by considering direct discrimination.
47. The specific items of less favourable treatment allegedly suffered by Mrs
Higgs are set out in paragraph 24 of the amended particulars of claim.
Precisely the same items were claimed to amount to harassment and we
set them out separately and deal with them individually below, when we
address the harassment claim. However, for the purposes of direct
discrimination the essence of the claim was that Mrs Higgs’ entire treatment
throughout the disciplinary process, including her dismissal, was unlawful,
since it was on the ground of her protected beliefs.
48. We begin by addressing the question of whether the School had any right to
take action in relation to matters that Mrs Higgs might have regarded as
private.
49. Mrs Higgs contended that her Facebook postings were private and that to
punish her for what she posted would breach her rights under article 8 of
the Convention.
50. It is correct that what she put on her Facebook page would only be visible to
her “Facebook friends”. However, she told us there were over 100 such
people, and they included parents of children at the school where she
worked.
51. It is also the case that she posted under her maiden name. However, it
would be very easy for anyone to find out her true identity (as the
complainant had done).
52. There was nothing to prevent anyone taking screenshots of Mrs Higgs’
postings and circulating them more widely, as Mrs Higgs accepted. The fact
is that anyone posting on such a platform as Facebook effectively loses
8
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control of their posts, at least when a large number of people can access
them. In all the circumstances, we did not consider she had any real
expectation of “privacy” in relation to matters that she had chosen to publish
in this way. The School was fully entitled to take action in relation to the
posts.
53. Addressing then the claim of direct discrimination, in order for her claim to
succeed we would have to be satisfied that her treatment (ie the steps
within the process itself) was because of her beliefs. We had to determine
the rationale for that treatment.
54. The origin of the entire proceedings was the email of complaint dated 26
October 2018 which describes the views posted on Facebook as
homophobic and prejudiced against the LBGT community. The complainant
had – reasonably - inferred that the views expressed in the posts reflected
the views of Mrs Higgs herself and concluded that those posts exhibited
animus against the LGBT community, and trans people in particular.
55. The thrust of the subsequent investigation is reflected in the allegations
made against Mrs Higgs that resulted in her dismissal. They were
“1 That you have contravened section 6.2 of the Conduct Policy (copy
attached), in particular
a. Bullet point 6: any illegal discrimination
b. Bullet point 13: serious inappropriate use of social media eg
Facebook or other online comments that could bring the
school into disrepute
2 That you have contravened section 5.1 of the Conduct Policy, in
particular:
a. Bullet point 6: breaches code of conduct applicable to or
adopted by the school
3 That you have contravened section 2.1 of the schools (sic) Code of
Conduct (copy attached) relating to communications on your
Facebook account that could be interpreted as illegal
discrimination.
4 That you have contravened section 8.4 of the school’s Code of
Conduct relating to communications on social media sites, having
made comments on your Facebook account that could damage the
reputation of the school.”
56. By way of explanation of those matters, section 6.2 of the Conduct Policy
set out examples of gross misconduct, and allegation 1 against Mrs Higgs
identified two that the School contended might apply to what she had done.
As to allegation 2, section 5.1 gives examples of misconduct and in the
dismissal letter the School identified two items with the Code of Conduct
that Mrs Higgs had fallen foul of, essentially amounting to acting in a way
that might bring the School into disrepute and potentially demeaning or
humiliating pupils. Allegation 3 was not found proven against Mrs Higgs. In
relation to allegation 4, section 8.4 of the Code of Conduct provided that
communications on social media should not be inappropriate and should
not bring the School into disrepute. The School eventually took the view that
allegation 4 was subsumed within number 2.
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57. It is fair to say that the allegations were not set out as clearly as they might
have been. However, on closer analysis there was really only one allegation
of misconduct against Mrs Higgs.
58. The letter of dismissal makes a number of references to the email of
complaint, pointing out that the complainant took offence and described the
posts as homophobic and prejudiced against the LGBT community. The
letter also talks of the language in the posts being inflammatory and quite
extreme.
59. In particular, the second post states, amongst other things “The LGBT
crowd with the assistance of the progressive School systems are destroying
the minds of normal children by promoting mental illness” and “the far-left
have hijacked the learning environment and they insist on cramming their
perverted vision of gender fluidity down the throats of unsuspecting school
children who are a government mandated captive audience”. The post in
question is specifically about the use of books in schools in America which,
according to the post, promote the concept of gender fluidity.
60. The language is florid and provocative, and is no doubt intended to be.
However, the School considered that the consequence was that a reader
(such as the complainant) might conclude that someone who associated
herself with such a post (as Mrs Higgs had done) not only felt strongly that
gender fluidity should not be taught in schools but was also was hostile
towards the LBGT community, and trans people in particular.
61. Although not stated as clearly or simply as this, the act of which we
concluded Mrs Higgs was accused and eventually found guilty was posting
items on Facebook that might reasonably lead people who read her posts to
conclude that she was homophobic and transphobic. That behaviour, the
School felt, had the potential for a negative impact in relation to various
groups of people, namely pupils, parents, staff and the wider community. It
was a suspicion that she had done so that brought about the entire process.
62. We were also conscious that Mrs Higgs made it clear that she had no
intention of desisting from making any further such posts in the future. The
suggestion that she might was not, as Mr Stroilov suggested, an invitation
to her to renounce her beliefs. Mr Conlan told us that had those beliefs
been simply stated on her Facebook page in the form which they appear in
paragraph 30 above, no further action could or would have been taken
against her. We accepted his evidence to that effect.
63. We concluded that not only the dismissal but the entire proceedings taken
against Mrs Higgs were motivated by a concern on the part of the School
that, by reason of her posts, she would be perceived as holding
unacceptable views in relation to gay and trans people – views which in fact
she vehemently denied that she did hold.
64. In short, that action was not on the ground of the beliefs but rather for a
completely different reason, namely that as a result of her actions she might
reasonably be perceived as holding beliefs that would not qualify for
protection within the Equality Act (and, as we say, beliefs that she denied
having).
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65. It is important to bear in mind that this was not a claim of unfair dismissal.
We were not concerned to decide whether the School’s actions were
reasonable or not. It might be contended that there was a different course of
action the School could have taken, in the light of the position made clear
by Mrs Higgs in the disciplinary process. Since she denied being
homophobic or transphobic, a reasonable employer might have taken the
view that justice would be served by her (or the School) making it clear that
if anyone thought she held those views they had got “the wrong end of the
stick” – that pupils and parents should not be concerned that she would
demonstrate any sort of hostility to gay or trans pupils (or indeed gay or
trans parents).
66. That was not a subject canvassed before us, for the simple reason that it
was irrelevant to our considerations. Our only task was to decide if there
was a causal connection between the beliefs in paragraph 30 and the
treatment meted out to Mrs Higgs.
67. We concluded that there was not. Our view was that her treatment was not
because of the relevant beliefs and accordingly her claim of direct
discrimination failed.
68. We then turn to her claim of harassment.
69. The treatment of Mrs Higgs was undoubtedly unwanted conduct, so we
were obliged to consider whether it was related to the relevant protected
characteristic.
70. It was possible to see some sort of connection between her beliefs and that
treatment. The posts in question clearly expressed those beliefs, both in
relation to same sex marriage and gender fluidity. However, as we have
said, her treatment was not a consequence of her expressing those beliefs
in a temperate and rational way. Rather, it was because the School felt that
the language used in those posts might reasonably lead someone who read
them to conclude that she held views (homophobic and transphobic) that
she expressly rejected.
71. The essence of the protection from harassment is that a claimant should be
entitled to hold and express protected views without being mistreated as a
consequence. It was not the protected views of Mrs Higgs that resulted in
the disciplinary action but rather the School’s conclusion that her action in
posting the items in question might reasonably (and in fact did) lead others
to conclude she held wholly unacceptable views.
72. It follows that we also conclude that the causal nexus between the
protected characteristic and the actions of the School was not made out.
The School’s behaviour was not related to the relevant beliefs and it
followed that the claim of harassment was not made out.
73. At paragraph 24 of the amended particulars of claim are set out the
allegations and matters said to amount to either direct discrimination or
harassment. A number are simply statements of fact (for example, Mrs
Higgs was dismissed). Others imply that the School acted otherwise
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improperly. (There were various other criticisms made of the actions of the
School that did not fall within the list of allegedly unlawful acts. Insofar as
those matters might be thought relevant, we have declared our findings in
relation to them in the narrative above).
74. For the sake of completeness, insofar as the conduct in question was said
to amount to harassment and leaving to one side the absence of a
relationship between the protected characteristic and the School’s actions,
that conduct and the position we took in relation to it were as follows:
(a) The disciplinary investigation.
It was inevitable that a disciplinary investigation would be undertaken
against Mrs Higgs, given the nature of the complaint that had been
made against her.
(b) The suspension of Mrs Higgs.
On the face of it, if the allegations were proven and given the approach
of the School, this was likely to amount to a serious act of misconduct
and therefore her suspension was warranted.
(c) The investigation meeting of 20 November and the questioning of Mrs
Higgs there.
We saw no reason to criticise the holding of the meeting or the
questions put to Mrs Higgs.
(d) Inaccurate notes of meetings, requiring work by Mrs Higgs to correct.
There may well have been minor inaccuracies in the notes of meetings
produced by the School. It was not put to the relevant witnesses that
this was deliberate, and clearly it was not. The notes were forwarded to
Mrs Higgs and her corrections were incorporated into them so there was
no question of anyone being misled.
(e) The investigation report incorporated the inaccurate note of the meeting
of 30 October, which Mrs Higgs was not given the opportunity to correct.
It was reasonable for the School to rely on the note of the meeting on 30
October, which we did not accept was inaccurate.
(f) The investigation report, which went before the disciplinary and appeal
panels, incorporated Facebook posts which formed no part of the case
against Mrs Higgs.
It was true that other posts were in the report but we did not accept that
the School relied upon posts made by Mrs Higgs other than the two to
which we have referred.
(g) The disciplinary hearing on 19 December, including its length, the
number of people involved for the School and the comments made by
them.
It is correct that the hearing was a lengthy one. That certainly gave Mrs
Higgs an opportunity to put her case in full but there were no material
factual disputes and the length of the hearing appeared to reflect an
abundance (perhaps an over-abundance) of caution on the part of the
School. On balance we did not feel that criticism was justified. The
number of people involved on the side of the School was unremarkable
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and we did not believe any inappropriate comments were made by
them.
(h) Summary dismissal
The summary dismissal of Mrs Higgs was the result of a genuine belief
on the part of the School that she had committed gross misconduct.
(i) The contents of the dismissal letter.
We concluded that the reference in the dismissal letter to the
demeanour of Mrs Higgs at the disciplinary hearing was a genuine
reflection of the School’s opinion. Indeed, before us, she also appeared
unable or unwilling to give straightforward answers to simple questions.
(j) The appeal hearing including its length, the number of people involved
for the School and the involvement of Mr Conlan.
The hearing itself was unremarkable. It was unsurprising that Mr Conlan
should be there in order to justify his decision at first instance. It may be
the case that he participated in the appeal to a rather greater extent than
one might have anticipated but there was no reason to believe that in
any way disadvantaged Mrs Higgs.
(k) The rejection of Mrs Higgs’ appeal.
Mrs Higgs’ appeal was indeed dismissed which, in the light of what we
already said, was not surprising.
75. In short, this was an unexceptional disciplinary process. Whilst it clearly
would have been unpleasant for Mrs Higgs to experience it, we were not
satisfied that the conduct had either the purpose or effect of violating her
dignity or creating an intimidating, hostile, degrading, humiliating or
offensive environment for her.
76. Our conclusion therefore was that Mrs Higgs was not directly discriminated
against on the ground of religion and nor was she harassed.
77. In the circumstances it was not necessary for us to address the question of
whether the claims or any of them were presented “out of time”.
78. The remedy hearing set for 16 October 2020 will be vacated.

___________________________________

Employment Judge Reed
Date 6th October 2020
JUDGMENT & REASONS SENT TO THE PARTIES ON
6th October 2020 By Mr J McCormick

FOR THE TRIBUNAL OFFICE
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EMPLOYMENT TRIBUNALS
Claimant:

Ms. Rose Taylor

Respondent: Jaguar Land Rover Limited

Heard at:

Birmingham

On: 20, 21, 24-28 August 2020 and
1, 2 and 14 September 2020

Before:

Employment Judge Hughes
Sitting with Mr T.C. Liburd and Mrs R.J. Pelter

Representation
Claimant:
Ms. R. White, Counsel
Respondent: Ms. J. Ferrario, Counsel attending in person apart from on
14 September when oral reasons were given (attending by
CVP). The Respondent’s instructing Solicitor and Officers
for the Respondent attended in person throughout.
This case has also been listed for a Remedy Hearing on the 2 October 2020. A
unanimous judgment has already been promulgated. Written reasons were
requested on 14 September 2020. For ease of reference, the judgment is
reproduced here:
The unanimous decision of the Employment Tribunal is that:
1

The claimant has the protected characteristic of gender reassignment.

2
The claimant’s allegations of harassment because of gender reassignment
in respect of allegations 2, 4 to 11, and 13 to 24 of the harassment schedule are
well-founded. These allegations form part of a continuing course of harassment
and it is just and equitable for them to be deemed in time.
3
The claimant’s claim for harassment related to sexual orientation
(allegation 1 of the direct discrimination schedule, but more properly categorised
as harassment as per allegation 3 of the harassment schedule) is well-founded,
however, it is out of time and there is no jurisdiction to hear it.
4
The claimant’s allegations of direct discrimination because of gender
reassignment (paragraphs 1(a) and (c) of the direct discrimination because of
gender reassignment schedule) are well-founded and it is just and equitable to
extend time and deem them to be presented in time.
5
The claimant’s allegation of victimisation in respect of the respondent’s
failure to permit her to retract her resignation is well-founded.
1
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6
The respondent’s statutory defence to the above allegations fails, and it is
totally without merit.
7

The claimant was constructively unfairly dismissed.

8

The remaining allegations are dismissed.

9
Having heard submissions on this point, this Employment Tribunal
considers it appropriate to award aggravated damages in this case because of
the egregious way the claimant was treated and because of the insensitive
stance taken by the respondent in defending these proceedings. We are also
minded to consider making recommendations in order to alleviate the claimant’s
injury to feelings by ensuring the respondent takes positive steps to avoid this
situation arising again.
10
The claimant’s compensation shall be uplifted by 20% because of
respondent’s complete failure to comply with the ACAS Code of Practice in
relation to the claimant’s grievance about short term measures to assist her
transitioning.

REASONS
Preamble
1.

Pages referred to in square brackets in these Reasons are page
numbers in the bundle unless otherwise stated. The Claimant presented a
Claim Form on the 28 September 2018 which was in time in respect of the
last acts complained of. She had complied with the Early Conciliation
requirements. The claims were for constructive unfair dismissal, direct
discrimination or harassment because of/related to gender reassignment
and sexual orientation, and victimisation. The Respondent submitted a
Response defending the claims but making it clear that it was not in a
position to say whether numerous allegations of harassment had taken
place. The Respondent relied on the statutory defence in that regard.
The case has been case managed over quite some time and during the
course of the proceedings, the Claimant’s name was amended from her
“male name” i.e. birth name to her preferred gender reassigned name “Ms. Rose Taylor”. Case management resulted in quite a lengthy and
complicated series of schedules relating to various allegations – titled
Further & Better Particulars [69H to 69S] plus a list of issues [69T and
69U]. During the course of the case management, the Respondent raised
for the first time the question of whether the Equality Act 2010 (“EA10”)
protected the Claimant on the basis that she had described herself to
members of the Respondent’s staff as “gender-fluid” and (as we have
found) “transitioning”, but with no intention of undergoing surgery. The
Claimant had also told the Respondent she wished to dress in a male style
on some days and a female style on other days. There were discussions
about the Claimant’s preferred name but, ultimately, she did not change
from her male name to her female name during the course of her
employment with Jaguar Land Rover Limited. Consequently, the
2
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documentary evidence largely referred to the claimant by her birth name
and as he/him. In these reasons we have substituted the Claimant’s
preferred form of address when quoting from such documents in italics to
make it clear that the actual documents use a male form of address.
2.

We were told that the question of whether a non-binary, gender fluid
person has the protected characteristic of gender reassignment is a novel
point of law and that was one of the issues we had to determine after
hearing the evidence.

3.

There was a joint bundle of documents - R1. In addition to the bundle,
we had opening submissions from the Respondent and from the Claimant
- R2 and C1, and closing submissions - R3 and C5. The Claimant’s
representative had also provided an extract from Hansard - C2, a
Schedule of Loss - C3 and a Chronology and Cast List - C4. The latter
document was very helpful, and we thank her for it. In addition, the
Tribunal has (of our own motion) had reference to documents which we
have labelled T1 - the Government’s Explanatory Note relating to the
definition of gender reassignment; T2 – sections of the Equality Act Code
on Practice; and T3 - a document provided by the Government Equalities
Office- “Guidance on recruitment and retention of transgender staff”.

Witnesses
4.

Written witness statements were produced for all witnesses and those
were taken as read. The Claimant gave evidence in support of her case
and did not call any other witnesses. The Respondent called: Mr Mark
Poole - the Claimant’s Line Manager at the time of the events in question;
Mr Findlay Morrison - Mr Poole’s Line Manager at the relevant time; Mr
Michael Glithero – the person who dealt with what was ultimately treated
as a grievance by the Respondent, but not to the Claimant’s satisfaction;
and Mr Peter Bingham - who dealt with the grievance appeal on the
papers. All of those witnesses were managers and/or senior managers in
the engineering department. There was also a witness statement from Ms
Laura Bache from Human Resources who did not attend to give evidence.
That statement was taken as read and we have given it such evidential
value as we considered it to be appropriate in the circumstances.

Findings of fact
5.

From the evidence that we saw and heard the Employment Tribunal
made the following primary Findings of Fact relevant to the issues that we
had to determine.

6.

The Claimant commenced working at the Respondent’s Jaguar Whitley
site as an agency worker from around July 1998. She commenced
employment with the Respondent as a permanent employee on the on the
14 June 1999. At that point the Respondent’s title was Jaguar Cars Ltd.
That entity later came under the umbrella of Ford Cars Ltd and
subsequently became Jaguar Land Rover Ltd which was acquired by Tata
Motors Ltd in 2008. The correct Respondent for these purposes is Jaguar
Land Rover Ltd (“JLR”). The Claimant had continuous service from 14
June 2000 to the effective date of termination of her employment. The
3
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Claimant’s contract of employment [77 onwards] provided that the
Claimant was required to give at least one month’s notice in writing if she
intended to leave the Respondent’s employment. By 2006, the Claimant
had been promoted to the position of Infotainment Simulation and
Architecture Engineer and, in that role, at the time of events in question,
reported to Mr Mark Poole the Navigations System Development
Manager. The Claimant according to Mr Poole’s witness statement “was a
very capable and quiet team member and a bright engineer” [paragraph 2
WS – Mr Poole]. The Claimant had known Mr Poole for a long time, but
they had not always worked together. Mr Poole was aware that the
Claimant had for some years considered herself to be a gay male. Mr
Poole’s evidence was that the Claimant’s sexual orientation had not been
an issue. The Claimant did not choose to be overt about her sexual
orientation in the workplace. The Claimant’s performance reviews,
including one undertaking shortly before the termination of her
employment showed that she was a high performer and regarded as being
very competent at her job [80-85].
7.

During the period when the business entity which is now Jaguar Land
Rover Ltd was owned by Ford, Ford had facilitated a number of Employee
Resource Groups/networks including a lesbian, gay, bisexual and trans
plus (“LGBT+”) network which the Claimant had been a member of. There
was (apparently) a body called “the Diversity Committee” (also referred to
as “the Diversity Council”) at the point when the Respondent became part
of the Tata group of companies, but it became apparent during the hearing
before us that this Committee is no longer in existence or is entirely
moribund because none of the Respondent’s witnesses had heard of it.
The Claimant’s evidence was that when she queried who the Committee
members were, and what its function was, she was informed that: “It didn’t
really do anything, but could not be got rid of for political reasons”.

8.

At the time of the events in question, the Respondent employed around
43,000 employees plus 5 -10,000 agency workers which meant the total
number of staff was approximately 50,000. Consequently, the Respondent
is one of the biggest, if not the biggest, employer in the West Midlands.
The Respondent has an extensive Human Resources Team which
operates centrally and also provides Advisors with responsibility for
individual departments. It is fair to say that the Human Resources Team
has not functioned properly or provided accurate and professional advice
in this case.

9.

Surprisingly, there was no Equal Opportunities Policy in the bundle. All
of the Respondent’s witnesses thought that there must be one, but none of
them had actually seen it. All of them appeared to be confused between
the Dignity at Work Policy (which concerns bullying and harassment in the
workplace) and equality and diversity issues. After the evidence was
completed, and on the day when we heard submissions, the policy (“the
“Diversity & Equal Opportunities Agreement”) was handed in. It is a
collective agreement between the Respondent and the relevant Trade
Unions. Although it was in force at the relevant time none of the Managers
who dealt with the Claimant was advised to read it.
The collective
agreement [page 10 of the document at 526 onwards] required the
Respondent, with the support of the Trade Unions: “To ensure that all
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employees are aware of their personal and legal obligations to avoid
discrimination in accordance with the Equality Opportunities Policy… that
employees were…informed of any developments/changes on an ongoing
basis.. and that behaviour and language contrary to the spirit of the
agreement will not be tolerated and that failure of individuals to observe
those principles might lead to disciplinary action”. It also provided that
training and communication in support of the agreement would be
provided as follows: communication to employees about the detail of the
equal opportunities agreement; and training for supervisory and
management staff [page 11 of the agreement]. Finally, the agreement
stated that: “All individuals must without exception observe the
requirements of the policy. Immediate supervisors and other employees
must apply its principles within all company establishments and on all
company business wherever they are. Failure to observe the policy could
result in disciplinary action” [page 12 of the agreement]. The sad truth, as
this case very clearly demonstrates, is that no steps were taken to
implement it or bring it to the attention of employees or managers - none
of the managers who gave evidence had received specific training about
it.
10.

The Respondent also had (and has) a Dignity at Work Procedure [91
onwards]. The managers who gave evidence were aware of this
procedure, although we formed the view that they confused it with, or
thought it was, an equality and diversity policy. Under “Scope” it states that
it applies to all Jaguar Land Rover employees, independent contractors,
agency employees and other individuals while on company premises or
engaged in company business [91]. There is a “Definitions” section which
provides definitions and examples of the type of behaviour that may
constitute harassment, bullying, and victimisation. Harassment is defined
as unwanted conduct, that violates a person’s dignity or creates an
intimidating, hostile, degrading, humiliating or offensive environment. The
procedure states harassment is related to the protected characteristics of
gender (including gender reassignment), race, colour, ethnicity, nationality,
religion and/or religious belief, sexual orientation, age, and disability. The
procedure provides examples of the kinds of behaviour that could be
defined as harassment and states this would include name calling, using
very inappropriate names, banter, practical jokes, suggestive comments,
abusive language, jokes, posters, assault, insulting behaviour or gestures
and circulation of offensive material including the use of email. The
procedure states that: “Harassment may be directed at an individual or
group and can be a single incident or a behaviour that persists over a
period of time; and it may be physical or visual, verbal or non-verbal
behaviour. It can be intentional or unintentional and is defined by
reference to the impact on the recipient”. The procedure also defines
bullying. Victimisation was defined as follows: “Victimisation is where an
individual is treated less favourably because he or she is suspected or
known to have complained or given evidence about alleged inappropriate
conduct. Examples of behaviour include talking in a negative way about
the individual concerned, or labelling someone as a “troublemaker”” [92].
The procedure explains (under the heading “Context”): “It is the impact of
our behaviour rather than our intention that primarily defines acts of
harassment or bullying”. Under the heading “Procedure for
Implementation” it states: “Complaints of harassment whether formal or
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informal will be taken seriously. Often there are no witnesses to act upon
to the alleged acts of harassment, this does not mean, however that a
complaint cannot be acted on, in all cases complaints will be thoroughly
and sensitively handled.” Under “Roles and Responsibilities” the
procedure says: “Supervisors and managers have specific responsibilities
to create a climate at work that is free from harassment.” Examples of how
this could be done are: “Explaining the company’s procedure to
employees for whom you are responsible; setting an example; and
supporting and protecting individuals who complain of harassment”. The
procedure also makes it clear that: “All employees have a responsibility to
help maintain a workplace that is free from harassment and where the
dignity of others is respected”. It explains that employees have a duty to
challenge unacceptable behaviour by bringing it to the attention of the
individual concerned, or to a supervisor or manager. There is a section
“Ways to resolve an issue” which states: “Most recipients of harassment,
simply want the harassment to stop. Informal methods of dealing with the
situation are often the quickest and lowest profile and most effective ways
and means of achieving this” [92]. As regards informal resolution, the
procedure states: “Where an employee would prefer to discuss an issue
with someone of the same sex, sexual orientation, religion or ethnicity,
Human Resources will arrange or endeavour to arrange a suitable
alternative.” Although this does not refer to other protected characteristics
including gender reassignment, it can be inferred that this ought to apply
across the board. The procedure states that if a person feels unable to
speak to someone such as their line manager, they can get support from
Occupational Health, or one of the Diversity Committee or Council
Members for their site or function, or one of the Diversity Team Members.
For these purposes, it has already been noted that the Diversity
Council/Committee did not appear to exist in any meaningful form. There
was no Diversity Team until after the Claimant raised diversity issues with
the Human Resources team.
11.

At this point, we consider it appropriate to set out some context in
respect of this case.
It has been quite rightly accepted by the
Respondent’s witnesses that the Claimant was subjected to harassment
related to gender reassignment over a sustained and prolonged period of
time. The Respondent’s witnesses also accepted that the Claimant raised
concerns about this on numerous occasions but that no action was taken
to prevent the harassment from occurring and/or continuing. This was
because the Respondent’s managers took the view that unless the
Claimant “named names”, there was nothing they could do. In other
words, they viewed harassment as a purely disciplinary matter, where the
victim must identify the alleged perpetrator and the perpetrator, if found
guilty, would then be dealt with appropriately. Clearly, that is not the only
way the Respondent could have dealt with this situation. The Claimant
was, understandably in our view, reluctant to name names because she
thought the situation would get worse. In our collective experience that is a
common outcome. If an employee is disciplined for harassing a colleague,
their workmates may treat the colleague who made a complaint badly i.e.
victimise them. There were, as we shall later explain, other ways of
sending a clear message that such behaviour is unacceptable and would
not be tolerated.
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12.
Also, by way of context, the Claimant was eventually referred to
Occupational Health because of the stress, anxiety, and distress she
experienced as a result of harassment. In our judgement, this was dealing
with the symptoms or consequences of the problem, rather than the
cause. Of course, Occupational Health may provide advice about how the
Claimant could try to manage the impact that harassment was having on
her health, but the real point here is that Occupational Health could not
deal with the cause i.e. a sustained course of wholly unacceptable
harassment in the workplace.
13.

The site where the Claimant was based, which is in Gaydon, has 7,000
employees and the building the Claimant worked in has over 1,000
employees. There were 450 people in the Infotainment Department, all
working in an open-plan office on one floor. Furthermore, the site is
adjacent to the Aston Martin site, which is likely to have several thousand
employees. In addition, delivery drivers regularly visit the Gaydon site.
This illustrates the fact that someone in the Claimant’s situation could be
exposed to harassment at any point, on any day, by a large number of
people when just going about her business on the site.

14.

There was no evidence whatsoever that the managers who gave
evidence, or indeed anyone else working for the Respondent, had been
trained on the Dignity at Work procedure. Some of the managers who
gave evidence vaguely recalled that that they may have had some form of
training on equal opportunities many years previously. It does not appear
that the people who dealt with the Claimant throughout this period had
regard to the Dignity at Work procedure, even though they were aware of
it when they dealt with the Claimant’s case. By way of example, Mr
Bingham told us that when he dealt with the Claimant’s grievance appeal,
he did not look at the procedure and simply relied on what he was told by
a Human Resources Advisor. We heard no evidence from any member of
the Human Resources Team.

15.

On the 24 January 2017, the Claimant raised some questions with
Human Resources - this is referred to by the Respondent as “raising a
Human Resources ticket”. In particular, she questioned whether JLR had
an Employee Resource Group (“ERG”) for LGBT+ employees and asked
whether, if not, it would be possible to start one and whether there was HR
guidance on how best to progress it. The Claimant also queried whether
there was an HR Representative to work with, or Department responsible
for diversity that should be involved, and whether there was guidance on
what company resources should, or should not be used. The Claimant
observed that there was no visible group representing the interests of
LGBT+ people and said it seemed to be a small investment which could
have a positive impact on the business. The Claimant said she had been
with the Respondent for about 18 years and during that time there was
some representation through Ford for a short while, but there was nothing
of the kind at JLR. In raising this ticket, the claimant had identified an issue
which had not previously been considered. By way of example, on 1
February 2017, Ms Helen Rutter, Human Resources Manager responded:
“Thanks for raising this, it is a subject that is largely unaddressed in JLR
and not to my knowledge for any particular reason. I will pick this up
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internally within HR. There is a particular HR form I have in mind and
noting your interest I will come back to you” [212].
16.

This set into motion an initiative which was predominantly driven by
Human Resources for the Claimant to spearhead or champion the rights of
LGBT+, be instrumental in setting up an ERG/network at JLR, and (as it
was envisaged at that point in time) be involved in developing suitable
policies.

17.

However, what became sadly apparent during the Hearing, in response
to a question from one of the Employment Tribunal members, was that not
only was there no LGBT+ ERG/network, but there were also no
ERGs/networks at all. There were no support mechanisms for staff with
protected characteristics, and there was no person designated to deal with
diversity and equality issues. In fact, it was positively asserted on behalf
of the Respondent, that the whole reason that Ms Laura Bache was
eventually moved into a Human Resources role with responsibility for
assisting with setting up ERGs/networks, was because the need to do so
had been identified by the Claimant.

18.

This came as a considerable surprise to us. The Claimant, in response
to a question from Mr Liburd said: “Yes it’s staggering to think that [there
was nothing] in 2017”. We completely agree. The other point we would
make is that although the Claimant had raised this issue, she had willingly,
but not by choice, become a champion, or poster girl, for LGBT+ rights
(and, arguably the wider interests of people with protected characteristics)
because Human Resources recognised there was a need to improve the
Respondent’s lack of engagement with equality and diversity issues. It
was also clear to us that in order to have the backing to do so, the
members of the Human Resources Team who dealt with the claimant over
the ERG issue, believed that a business case had to be made to the
Respondent’s Board.

19.

It was the Claimant’s evidence that in March 2017 she told Ms Helen
Rutter that she was a transgender and thought herself to be on part of a
spectrum, transitioning from the male to the female gender identity. We
accepted that. At that point, the Claimant had not told anyone else at work,
although she was dressing in female clothes outside work. Her evidence
was that she had thrown away all her male clothing with the exception of
her shoes (because of her foot size). It is also fair to say that wearing
female clothing need not include wearing dresses. It is very common for
women to wear blouses and trousers in the workplace.

20.

On the 5 April 2017, the Claimant sent an email to her Line Manager,
Mr Poole, in which she raised the fact that she was transgender. She said:
“This is an umbrella term, and in my case the precise word would be
gender fluid. I have no plans for surgical transition. HR is aware and I
was asked if I wanted to be part of the Transition at Work Policy that is in
the early stages and I think this is a good idea… Whilst I am open to
discuss on this topic, it is hard for me and some questions I will not be
answering at this time. I suspect that with time, I will be more open,
however tough this may be, I think this is an important part of starting an
Employee Resource Group and ultimately towards being happier at work,
8

AB 1996

Case No: 1304471/2018
which is what this is about. I have spoken to some of the team this week
and they are fine” [123]. Mr Poole responded saying “I am so glad you
feel you are able to discuss this with me and I want to assure you that you
have my full support”.
21.

On the 22 May 2017, the Claimant sent an email to Mr Poole saying: “I
have a lot of anxiety about the way I dress for work, my hesitation is that
being gender fluid, I have been unsure how I should/can express myself at
work and to some degree, it will a learning experience. I think there are
false expectations, I should present myself as a “passing woman” I don’t
agree that makeup, wig and everything else that entails is right for me and
sitting at a desk all day dressed like that would be humiliating and
uncomfortable, therefore I intend to present in a mixed mode occasionally.
I think that the hardest part will be the first day in the office.” The Claimant
went on to describe the fact that she wanted to fix a day to go to work
dressed in female clothing [126].

22.

A conversation to discuss the claimant’s emails took place between the
Claimant and Mr Poole on 24 May 2017. The Claimant had prepared a
PowerPoint to explain her situation and some of the issues which needed
addressing because she realised it would be a difficult conversation.
During the course of that conversation, the Claimant says that Mr Poole
described her as “not normal”. The Claimant was keeping a log of
transitioning at work, the content of which has not been disputed. In that
log she recorded Mr Poole as having made the “not normal” comment
when describing her situation, that he told her “not to dress” [we infer this
means in female clothes] and “being told to use the disabled toilets” [377].
We concluded that was an accurate reflection of the conversation. We
decided that (contrary to his evidence) Mr Poole did describe the situation
as “not normal”, but that the Claimant took that to mean that he thought
that she was “not normal” because she was, as she said in evidence, “the
situation”. In terms of the “not to dress”, we concluded that this comment
was as a result of Mr Poole requesting a delay to the date for dressing in
women’s clothing, so that he could discuss the matter with his line
manager Mr Findlay Morrison. Mr Poole’s evidence was that he wanted to
take the Claimant’s lead but to wait until Mr Morrison had returned from a
work-related trip abroad. As to “being told to use the disabled toilets”, Mr
Poole accepted he had said this to the Claimant. He said this was
because there was a previous occasion when a fellow manager was
dealing with a transitioning colleague and that the manager concerned
was advised (we infer by Human Resources) to tell the colleague to use
the disabled toilets. We accepted that this was the reason why Mr Poole
thought it was appropriate to advise the claimant to use the disabled
toilets.

23.

Clearly this was not appropriate advice. Firstly, telling a transitioning
person to use the disabled toilets is, at the very least, potentially offensive
to them because it suggests that their protected characteristic equates to a
disability. Secondly, disabled toilets are for disabled people to use and
should not be used by other people. The fact is that this advice had been
given to a number of transitioning people, including the colleague referred
to by Mr Poole, the Claimant herself, and to a transgender colleague on
another site. The Claimant became aware of that colleague’s situation
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because that colleague alleged that having to use the disabled toilets had
caused her to develop Irritable Bowel Syndrome. Although the latter is
technically hearsay evidence, it is of course admissible, and we accepted
it. It is also fair to say that the Respondent’s witnesses when crossexamined on this point, accepted in hindsight that it was not appropriate
advice.
24.

In this context, it is relevant to note that some advice was given to the
Claimant’s department managers and HR on 16 June 2017 by Ms Helen
Rutter of Human Resources [126G to I]. She said transitioning was not a
very common situation and merited pause for thought. She gave an
example of another colleague who was transitioning and how that had
been dealt with, but continued: “I would say at this point that no two cases
are the same and the destination may change once the individual starts on
a journey, for instance, from choosing to dress or present as a new sex,
through to undergoing gender reassignment, then that is probably a long
road”. She went on to make some further points and said: “The watch
outs are toilets, which ones will the Claimant be using, please don’t
request that she uses the disabled toilets as this puts us straight in the
firing line on the discrimination front. If this becomes her own decision at
some point, that’s fine.” Ms Rutter also said another ‘watch out’ was
“Unhelpful comments from colleagues”, and that: “The top tip is to keep
dialogue open”. So, it would be fair to say that at that stage, the toilet
problem was acknowledged as a sensitive issue by Ms Rutter, as was the
fact that the Claimant could be exposed to comments once it became
apparent that she was transitioning e.g. because of her clothing.

25.

On the 16 July 2017, the Claimant got in touch with Ms Suzanne
Beaumont (Senior HR Business Partner, Vehicle Engineering). She said:
“Hi Suzanne, I thought I should reach out and say hello as I know you
have had a recent conversation with my senior manager, Findlay
Morrison, and I look forward to having a conversation. In the meantime, I
thought it might be useful to summarise a bit.” The Claimant went on to
say she had two separate work streams ongoing with HR. The first was
ticket 92717 LGBT Resource Group. The claimant explained that she had
raised that ticket on her fortieth birthday in January because she was so
depressed and a big part of that was social isolation and not being able to
build connections. The Claimant pointed out that there are some
protected characteristics which are unseen, such as being gay, and as
such can be invisible, unless the person chooses to manifest that aspect
of their personality; whereas there are other protected characteristics
which are visible, such as the colour of one’s skin or some physical
disabilities. More material, for these purposes was the second ticket number 135758 Transition at Work. In respect of that ticket, the Claimant
said she had anxiety issues about how I dress at work: “I never dress as a
man except at work. I have discussed this with Mark (Poole), Fin
(Morrison) and Kirsty Pitcher (a Human Resources Director), so they have
a reasonable understanding. I spoke to the “D” Grades on my team so
they would know I am trans, but I suspect they don’t really understand
what this means…. My main issue is around understanding and planning
the dress-code to my situation. Transgender is an umbrella term and it
can take a lifetime to really understand who you are. I would describe my
situation as starting social transition at work for male to female transition,
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currently, I would say “genderfluid” but this could be part of the
transgender journey and not the final destination.” The Claimant went on
to say she was not sure what the toilet arrangements should be and that
she was looking for a temporary dress-code with monitoring in the short
term and would like consideration as to where she should be working. She
gave an example of possibly spending 50% of her work time in the
Infotainment Department and 50% in the Diversity & Inclusion Department,
although as already noted, there was no such Department at that time, so
it would have been 50% in Human Resources, dealing with diversity and
inclusion issues (we assume, by reference to setting up an LGBT+
ERG/network).
26.

So, at this point, it was abundantly clear that there were two separate
issues: the wider issue of visibility and support for LGBT+ within Jaguar
Land Rover; and the separate matter of how the Claimant was to be
supported to transition in the workplace i.e. how she was to dress, what
toilet she was to use, and monitoring the situation, to provide help and
support.

27.

On the 19 June 2017, the Claimant was walking through a building
described as Building 523 and recorded that someone who was talking to
a colleague had said about wanting “to get rid of all the gay people” [377].
We accepted that that comment was made – the Claimant’s evidence was
not challenged, and she recorded it contemporaneously. It was not
directed at the Claimant but we accepted that it was upsetting and
amounted to harassment related to sexual orientation because
harassment in law can be in respect of a comment made about another
person or a general comment, such as this comment.

28.

On the 26 June 2017, the Claimant explained the situation to the team
she worked in [Claim Form paragraph 9] after which the Claimant
commenced dressing in female mode two days per week.

29.

On the 30 June 2017, while in Building 523, on the Gaydon site, the
Claimant recorded that one of the Respondent’s employees (who is
named in the Claim Form, but it is unnecessary to name him for these
purposes) said to her: “I was checking out your dress, looked up, saw it
was you and my jaw dropped” [377]. The Claimant was upset by that. It
was clearly an offensive and unwanted comment.

30.

On 30 June 2017, an HR Case Management Advisor, called Ms Amy
Reynolds, who had responsibility for dealing with some of the matters
raised by the Claimant, sent an email to ask how she was getting on. In
her reply, the Claimant firstly referred to her work on starting up the
LGBT+ ERG, and how the proposal to set up a network could be
communicated to the workforce, so that people could join it; the possibility
of having a regular midlands social event for the LGBT+ community and
supporters, with a view to organising a formal launch event. The claimant
then raised two other points. She asked where she should be working,
giving the example 50% Diversity and Inclusion. The claimant then said:
“When is the company going to realise that LGBT people exist and need
support? … It makes you feel worthless and undervalued and we are
continually ignored, what can be done to fix this?” [126J]. The Claimant’s
11

AB 1999

Case No: 1304471/2018
evidence was that she got no response from Ms Reynolds and so followed
the matter up in person with her and received vague platitudes but no
concrete proposals.
31.

On 10 July 2017, whilst outside Building 523, a male employee (named
in the Claim Form, but not in these reasons) said to the Claimant whilst
passing in the opposite direction: “So what’s going on? Are you going to
have your bits chopped off?” The Claimant recorded this in her
transitioning diary [377]. Her evidence was unchallenged. We accepted
that it was said - it was obviously an offensive and unwanted comment.

32.

On the 18 July 2017, the Claimant submitted a confidential report to a
Mr Guy Higgins, the Respondent’s Director of Compliance and Ethics
[133-134]. The report firstly dealt with the wider picture (i.e. ERGs).The
Claimant said that all major companies have a number of ERGs groups
and gave some examples. She then said: “So we are not doing what other
companies are doing, doing nothing is costing us millions in lost
productivity and every day LGBT people are unfairly suffering. Since
raising the initial ticket in January no visible progress has been made”.
The Claimant made reference to the fact that a Diversity & Inclusion
Manager was to be recruited. The Claimant said that due to lack of trust in
JLR, LGBT+ staff did not feel able to come forward to discuss their issues.
The Claimant gave some examples of other LGBT+ staff who had
experienced problems at work.

33.

The Claimant then referred to the second work ticket concerning
support for her during transitioning. She said: “I am directly suffering due
to a lack of LGBT support network within JLR, I am in a situation of having
no definition of what is acceptable or that anything can be done. I am
expected to suffer in silence, while I expect there will be some adjustment
by employees, I may have known for a long time, the least the company
could do is to sort out an Employee Resource Group. Comments to me
have included: “What’s going on here? Are you “going to have your bits
chopped off?”. I have been trying to push things forward and… the reason
for highlighting this is to give it serious visibility and we need to start
understanding that this is not a trivial issue”.

34.

Mr Higgins replied on the 19 July 2017 querying whether the Claimant
wanted this to be a confidential issue for him to take forward or whether
her name could be associated with it [129]. He proposed looking into the
matter with the Human Resources Leadership Team. The Claimant
replied making reference to protecting those around her and her family.

35.

The Claimant referred to personal circumstances such as the fact that
she has children and that her male partner who died. She said that any
investigation into allegations can make things worse for the complainant
and that; “Other companies do a lot of work to try and support and educate
people”. She gave examples of outreach work she had done to make links
with other organisations. She said that other engineering companies, such
as Atkins and Airbus had launched LGBT networks. The Claimant
confirmed that her name could be used [128-129].
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36.
Mr Higgins replied on the 20 July 2017, saying that he had made some
initial enquiries with the HR Leadership Team and had been informed that
the Claimant was in discussion with Ms Kirsty Pitcher about what the
company could and should be doing in this area. He then said: “I think
there are two parts to dealing with the types of issue you raise, the
proactive element of fostering an appropriate environment and support
mechanisms, and the reactive element of addressing specific cases of
inappropriate behaviour [128].
37.

In relation to the reactive elements, he went on to say: “In order to
have a meaningful investigation into a particular allegation, we do need as
much information as possible about who has allegedly done what, where
and when etc.… and whatever evidence there is in support”.

38.

This acknowledges there were two strands: the broader proactive longterm strategy (ERGs etc.); and providing support and a good working
environment for the claimant in the short-term. The latter included
protecting the claimant from unacceptable and discriminatory comments.
Unfortunately, as can be seen from Mr Higgins’ reply, the only way the
Respondent was prepared to do so, was if the Claimant named names. As
already noted, if the Claimant had been prepared to do so, it was likely
that her situation would have worsened by being ostracised or exposed to
further abuse.

39.

The Claimant’s reply referred to her own experience of transitioning at
work with no support. She said “On the reactive side, I am unable to raise
a specific case. The point for raising a case [i.e. a ticket] as I did was to
point out specific examples of problems that are going on. Investigation of
everyone could lead to lots of problems i.e. people might not want their
sexual identity to come to light.” The Claimant said that: “Leaders probably
did not understand the effect of what they were saying. HR didn’t know
how to support staff and that employees did not feel able to speak up”
[127]. So, at this point, the Claimant made it clear that there was a need
for reactive action, but that she did not want to raise a specific case. As
we have already observed, it would not have been necessary to raise a
specific case for positive action to have been taken under the Dignity at
Work procedure. Instead the way that it was dealt with was to put the onus
on the victim to initiate action against specific alleged perpetrators which,
to our minds, missed the point. This was a missed opportunity and, if
robust, appropriate action had been taken to reinforce the requirement to
comply with the procedure and treat all colleagues with respect, we would
not be here today.

40.

On 22 July 2017, the Claimant raised the fact that offensive comments
were being made to her with Ms Suzanne Beaumont and was told: “Not to
be sensitive in relation to the reaction of her colleagues and the issues she
may face when transitioning at work”. That was unchallenged evidence
and we accepted that it occurred because it was one of the many issues
the Claimant recorded at the time [377]. Clearly the response was
offensive and unsupportive, and implied that the Claimant was wrong to
complain.
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41.
At this point, as far as we can tell, the Claimant was dealing with at
least four people from Human Resources – Ms Amy Reynolds, Ms Kirsty
Pitcher, Ms Suzanne Beaumont, and Ms Helen Rutter plus, although not a
member of the Human Resources team, Mr Guy Higgins. Having to deal
with a variety of people is confusing, and carries with it the potential for no
one to take ownership of dealing with a problem. It was an unproductive
and unhelpful approach which eventually resulted in the second ticket
never being resolved. We thought that a far better approach would have
been to have one individual responsible for dealing with the personal
support issues around the Claimant’s transitioning, and a different named
person to help with the ERG/network issue, because in reality they are two
separate things. In reality, as time went on, the two issues blurred into one
and, from the Respondent’s perspective, the proactive long-term plan
became the solution to the claimant’s individual situation.
42.

On the 24 July 2017, the Claimant raised a query about changing the
name of her access card with Ms Amy Reynolds. It took some while for
Ms Amy Reynolds to respond. On 7 November she emailed to say: “For
payroll reasons, there can only be one name on the ID card and there
might be a possibility of two photographs” [180B]. The Claimant
responded saying that she wanted to put that issue on hold.
Consequently, the Claimant retained her male name during the course of
her employment with the Respondent.

43.

On the 7 August 2017, whilst using the male toilets, the Claimant
overheard two of her colleagues talking about her: The first said: “Have
you seen it”? and the other replied: “I saw “it” in the atrium”. The Claimant
reported that to Ms Kirsty Pitcher who responded by saying: “What else
would you want them to call you?” The Claimant’s evidence on this point
was unchallenged and we accepted it. That was a truly appalling response
to a very serious complaint. To call a human being “it” is completely
unacceptable. The Claimant’s evidence was that by this point she was not
really sure what sort of comments were appropriate and, when crossexamined about this, said that since she was being told by Human
Resources not to be sensitive and: “What else would you want them to call
you?”, this made her feel as though she was the one with the problem. We
completely understood how she felt.

44.

On 18 to 22 September 2017, the Claimant was off sick. Her evidence
was that this was because of depression. It is pertinent to note that prior
to this she had no significant history of sickness absence, or of mental
illness as far as we are aware.

45.

On the 19 September 2017, while the Claimant was still off sick, she
sent an email to Mr Findlay Morrison. In particular, she referred to a
number of issues affecting her health and causing stress. She said: “I
don’t know what toilet to use, I raised this three times with no progress
over six weeks. I spoke to HR twice about moving as part of the transition
at work, but this was ignored. As a young engineer I face being picked on,
laughed at, [subjected to] homophobic abuse, and isolated. It has not
been easy against this backdrop”. The Claimant made reference to the
comments set out above, and said: “I have had negative comments and
advice from Human Resources”. She made reference to the “Not to be
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sensitive”, and the “What would you want them to call you?” comments.
The Claimant then said: “When trying to understand the dress-code, I was
told: “No allowances would be made for transition” and that when she
asked Human Resources for support and guidance, she received no
answer. The Claimant said she had raised two HR tickets but there had
been no progress or resolution and that: “Vehicle engineering is like a step
back in time. We are expected not to be sensitive. It sets the tone that you
should expect in this environment.” The Claimant also referred to a lack of
LGBT+ visibility in JLR and the fact that there was no diversity leader to
speak up for the rights of LGBT+ people. She said that JLR was incurring
costs because the culture was making people unwell. The Claimant also
made reference to attending a mental health course run by MIND around
Eastertime [158-159].
46.

This was clearly a cry for help and support, particularly in relation to the
specific issues that were affecting the Claimant around the transitioning
i.e. toilets, dress code and harassment.

47.

Mr Morrison replied on the 21 September 2017 asking for a prognosis
and enquiring when the Claimant was likely to be fit to return to work. He
asked if she would like an Occupational Health referral. He went on to
say: “I’d like to seek some solutions to the issues raised in your email and
due to the seriousness of the allegations, I will need HR support. Are there
any specific individuals in HR who have let you down because I can
request different support? Are you happy to continue with Amy Reynolds
as Case Manager?” [157].

48.

In reply, on the same date, the Claimant said “she was not sure of the
Occupational Health referral or what it could do and made reference to the
steps she was taking to improve her health. She said, “I have already
suggested to Mark [i.e. Mr Poole} that the grievance process would make
sense. I think there are too many conversations going on and it does need
looking at as a whole, ideally somebody without any previous who can be
objective about what’s been going on”. The Claimant went on to say she
would like to see some progress.

49.

There was further correspondence which resulted in Mr Morrison
suggesting a different HR Manager should deal with the Claimant. A
decision was taken that the Claimant’s email should be treated as a formal
grievance. There was no attempt to pursue an informal resolution. The
Claimant’s evidence was that she had not sought to raise a formal
grievance. We accepted that. We inferred that the decision was taken on
HR advice, because the evidence of the managers who dealt with the
grievance and appeal, was that they relied on HR to provide guidance as
to how to proceed.

50.

In terms of the Claimant’s health situation, we consider that the cause
of her sickness absence should have triggered a more positive and
proactive response or, to put it another way, set off alarm bells. The
Respondent had a duty of care to the Claimant in respect of her health
and wellbeing, but the Respondent’s response was dismissive. As referred
to previously, the referral to Occupational Health medicalised the situation
and implied that the claimant needed treatment but failed to address the
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reason she was ill. This comes back to the point we have made (and will
no doubt reiterate) that in a situation such as this, if you do not remove the
cause, there is little point treating the symptoms resulting from it because
they are unlikely to resolve. At a subconscious level, the implication is that
the victim is at fault, or is the problem, rather than the employer. By
contrast, we are aware from other cases involving this Respondent, that
health and safety on the production line is taken very seriously and
positive action is taken to learn from accidents, and to seek to avoid
recurrence (“toolbox talks” etc.) The ongoing harassment experienced by
the Claimant was not seen as a health and safety issue but, properly
analysed, it was.
51.

On the 27 September 2017, one of the Respondent’s senior managers
said to the Claimant (in reference to her shoes): “How do you get around
in them, it looks hard work”.

52.

On the 1 October 2017, the Claimant was walking towards the onsite
coffee shop, at a different site (the Whitley Site in Coventry), when a
female colleague looked at her and said: “Oh my God!”.

53.

On the 31 October 2017, one of the Respondent’s contractors
commented on the Claimant’s outfit saying: “Is this for Halloween?”.

54.

On the 17 November 2017, the Claimant was stopped by a female
engineer who said, “it’s nice to see you in your attire, you have cracking
legs”.

55.

The Claimant evidence on the above points was unchallenged and we
accepted it because the Claimant was a very credible witness and had
made contemporaneous notes. Unfortunately, by this point, the Claimant
was being exposed to harassment in the form of wholly unacceptable
comments on a regular basis, and nothing was done to nip it in the bud.
The consequences of that inaction were that the Claimant became
increasingly mentally unwell, ceased to work for the Respondent, and,
ultimately, that we are all sitting here today.

56.

On the 6 October 2017, the Claimant wrote to Ms Vanessa Morris, the
Human Resources advisor who was providing support on her grievance to
Mr Michael Glithero (a Senior Manager in engineering who was to hear it).
She said: “Thank you for setting up the meeting for the JLR initiated
Grievance Hearing”. The Claimant said she did not intend to provide any
representation at the meeting but had collated some information in
preparation. On 9 October 2017 there was an email exchange between
Ms Morris and Mr Glithero [160B-160A] Ms Morris said that her Line
Manager, Ms Helen Rutter, had told her that the Respondent intended to
employ someone to work on diversity policies, ERGs etc. and the intention
will be engage with the Claimant and other interested parties to capture
their feedback. She said: “So it looks like the policy side may be in hand or
at least progressing with someone who specialises in this brought in”. Mr
Glithero replied saying that he had not read all the information that the
Claimant had had sent and thought it best to speak to the Claimant at the
proposed Stage One Meeting. A person called Vanessa , who worked in
HR, sent an email saying that she had read most of the Claimant’s written
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submissions, that it was mostly about benchmarking and statistics, and
that the Claimant had also made reference to meeting a manager on a
course who had told her he did not feel able to come out as gay at work.
57.

As already noted, the decision to engage someone in HR to lead on
equality and to diversity work, came about because the Claimant had
brought the lack of corporate action on those issues to the Respondent’s
attention. Ultimately, the Respondent did not engage a specialist and the
person who got the role (Ms Laura Bache) had already been working in
Human Resources at JLR, in what she described in her witness statement
as “an organisational design focused role within the HR function”. Ms
Bache’s statement confirmed that she moved into the Inclusion and
Representation Manager role in 2018, but had been focusing on that work
from September 2017.

58.

There was a grievance meeting on the 11 October 2017 [161-165].
There were discussions about the two strands i.e. the long-term strategic
work and the short-term support for the claimant to transition at work,
including concerns about her health. It is fair to say that most of the
conversation related to the former, specifically to Ms Bache and how
things were going to change for the better with her appointment. For
example, the Claimant also referred to having set up links with the LGBT+
network in Rolls Royce and with National Grid in Solihull which could be
useful to Ms Bache and to setting up an ERG.

59.

For these purposes, we shall focus on the other strand i.e. short-term
support. The Claimant raised the toilet issue, saying: “I am transgender,
and I struggle with what toilet I should use… I understand it is difficult to
resolve but I am not having any feedback and who will fix it?”. Mr Glithero
replied that HR must make a clear and unambiguous statement about that
quickly. Secondly, the Claimant raised bullying and harassment and said:
“I get lots of comments and at some level I should expect it, but on some
level, I don’t know what is acceptable. We try to make excuses and do not
feel like we can say anything as it gets people into trouble. I feel isolated in
the office, you look around the office and you don’t see anyone like
yourself. For me, it is some visible support, I need in the interim”. The
Claimant also said: “We promote diversity but have not had it for five
years”. When cross-examined about the significance of five years, the
Claimant explained that she kept emails for five years because the
projects she works on are long-term, and that when she checked through
her emails, there were only two relating to LGBT+ issues, and neither
promoted a diversity agenda (one was about how to target sales to the
“pink pound” market).

60.

In terms of the bullying and harassment, Mr Glithero said: “If you feel
bullied, for direct help then the only way is “Who is it?” and absolutely up
to you”. He added that if the claimant thought that course of action was not
appropriate, the Respondent, through Ms Bache, could look at
communication guidance for the direct management group in Infotainment
and the wider management group. Unfortunately, that did not happen.
Consequently, the only way that the harassment against the Claimant was
going to be dealt with was if she named names.
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61.
This is perhaps an opportune time to point out that what the
Respondent could have done was issued a notice to employees
highlighting serious concern at the highest level that that incidents had
been reported of people being subjected to unacceptable harassment due
to protected characteristics. Such a notice could have referred to the terms
of the Dignity at Work procedure, which Mr Glithero had been advised by
HR was relevant (or indeed the Equal Opportunities Policy if it had been
drawn to his attention). The point is that this was a means of sending a
messages that such behaviour (by reference to the examples in the
procedure) was completely unacceptable and would be taken very
seriously, and could result in disciplinary action. That would have provided
comfort and support to the Claimant and, indeed, others in a similar
situation. As to naming names, we have already observed that this could
well have made the Claimant’s situation worse and led to a spiralling
problem. In our view, singling out individuals is a very unhelpful approach,
and can deter other people from complaining about lack of respect from
colleagues. A much more productive and positive approach would have
been to give a clear message to the workforce and to contractors, about
unacceptable conduct in the workplace and its potential consequences.
62.

The Claimant was asked to say what a successful outcome to the
grievance would look like and replied: “Success would look like visible
support, interim steps, and some action being taken”.

63.

To summarise, at this point, the Claimant was being seen as a
champion for driving forward the diversity and inclusion agenda and the
Respondent’s HR Department appeared to have some commitment to that
strategic work. However, no meaningful action was being taken in respect
of the lack of visible support for the Claimant as an individual, or tackling
the abuse the Claimant was receiving.

64.

Ms Vanessa Morris contacted Ms Bache after the meeting to say that
in the interim the Claimant would like a statement about which toilets she
should use. Ms Morris said she had run this past Ms Helen Rutter and
someone called Judith and wanted to double-check before issuing a
proposed statement: “I have liaised internally in HR and in the absence of
a JLR policy, and while the company considers whether a suggestion such
as gender-neutral toilets would be appropriate, we feel you should use the
toilets you feel comfortable to use each day. We appreciate this will vary
from day-to-day. However, if you do not feel comfortable using either the
gents or the ladies, then please use the disabled toilets.” It was somewhat
surprising to us that Helen Rutter was proposing the disabled toilets as an
option, given her previous comments about that. Ms Bache replied that
day approving the statement as “a sensible response” on the same day
and said that the issue of gender-neutral toilets would take more time to
address [166H].

65.

Consequently, and also on 11 October 2017, Ms Morris emailed the
Claimant in the above terms [166]. As the Claimant’s representative
established in cross-examination of the Respondent’s witnesses, this put
the onus on the Claimant to decide which toilets to use and to deal with
any challenges made by colleagues unhappy with her choice. There were
other possibilities, such as designating some sets of toilets on its sites as
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gender neutral, or possibly putting out a message to inform relevant staff
which toilets the Claimant would be using.
66.

Shortly afterwards, Ms Bache met the claimant to discuss LGBT+
work. She emailed Mr Glithero and Ms Morris to report back on that
meeting. Ms Bache said that it would be helpful if the Claimant could have
some dedicated time for her LGBT+ ERG/networking activities. She said
that did not necessarily need to be much, but would show support from the
business for all the extracurricular work that the Claimant was doing, such
as work with an internal ERG/network and mentoring LGBT+ students. Ms
Bache said that achieving a cultural change would improve the business
so that: “People feel able to be open and accepted regardless of their
sexuality and gender identity”.

67.

On 18 October 2017, the Claimant sent an update to Ms Morris and Mr
Glithero [166A and B]. She referred to the comments set out in paragraphs
51 to 54. The Claimant said: “I am concerned about the statement made
regarding toilets, other staff are transitioning and possibly don’t have
guidance. How do non-LGBT staff know what to expect to put them at
ease if they are unsure? What about staff who are looking to transition and
might not be brave enough to speak up?”. The Claimant said that she had
used the male toilets at the same time as a member of the security and
that: “This was probably embarrassing for us both”.

68.

On the 26 October 2017, the Claimant emailed Laura Bache to
reassure her that if she was concerned about the amount of work time the
Claimant was devoting to diversity and inclusion activities, this had been
discussed in her mid-year review and the feedback from the review was
positive. Ms Bache responded saying: “Thanks for this, it’s more from a
perspective point of view on how we can make roles like yours work in the
business. You are probably the only person I have come across who is
operating in a network role, albeit it is not as formal as perhaps we’d like.
So that means you have the challenge of showing how this role can add
real value to the business and your personal development, all whilst
maintaining performance in your role which is likely to be a bargaining chip
with the business!” She added: “I am not at all concerned about your
involvement in D and I, in fact I wish there were more of you in the
business. As you the only person doing this type of role, I guess to really
show how it can work, I was looking for reassurance that it’s possible to
take on the network responsibilities alongside a day job.” She went on to
say she agreed with the Claimant that an executive sponsor was required,
and that it might be good for someone to share their perspective of being
LGBT+ with the board. She finished by saying: “I am really happy to be
working with you and genuinely believe we can get LBGT+ and diversity
rocketing up the organisation’s agenda” [170-171].

69.

On the one hand the Respondent had the very laudable aim of
including its staff in setting up networks and having ownership of them.
On the other hand, the Claimant had been put in the position of being a
unique champion for the purpose of demonstrating that diversity and
inclusion work could fit with her role as a skilled engineer i.e. providing
evidence for a business case which could then be applied to other people.
In fact, as the Claimant explained to us, she did the vast majority of her
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LGBT+ in her own time. Unfortunately, the Claimant was not supported as
an individual, and this was having an impact on her health and well-being.
70.

A second Stage 1 grievance meeting was held on 1 November [172175]. A before, much of the discussion was around the LGBT+
ERG/network and it is not necessary to cover that. The Clamant raised the
fact that the comment: “Is this for Halloween” had been made the previous
day. The Claimant said that she thought she would try going to
Occupational Health, but it was “scary” because she didn’t know what they
could do and because that other people who had been to Occupational
Health had lost their jobs. The Claimant also said: “Just because I’m on
site, it doesn’t mean I’m healthy”. Mr Glithero sought further information
about the person who made the Halloween comment and the Claimant
said: “I do not want to point fingers, the point is I still get comments”.
However, it was very clear that without names being named, no action
would be taken. Towards the end there was a discussion about options
moving forward. The Claimant said that she hoped things would change
but there was always another priority, and that it would be good to have
formal goals. She then said: “Short-term it is the comments. I have no one
I can talk to”. Mr Glithero suggested that support would come from the
network (which of course at this point was embryonic). Mr Glithero said
the respondent could influence by communication and education The
Claimant said there was nothing else she wanted to discuss, and that it
was: “Good it’s not being rushed”.

71.

It was put to the Claimant that comment: “It’s good, it’s not being
rushed”, was made in respect of the whole grievance, including the lack of
support and continuing verbal abuse. However, as the claimant clarified,
and was in fact apparent from the minutes of the meeting, that comment
referred to the wider long-term project of promoting the equality and
diversity agenda, and demonstrating that it was taken seriously by the
Respondent.

72.

On the 1 November 2017, the Claimant was referred to Occupational
Health [171A – B]. The information provided to Occupational Health was
that the Claimant had been off with depression from the 18 to 22
September 2017 on a self-certificate and had been prescribed Sertraline
(an anti-depressant which reduces anxiety) by her GP. It stated that the
purpose of the referral was to investigate what support could be provided
to the claimant by Occupation Health e.g. counselling, such as CBT, if
appropriate, and to review other support or treatment options. This, as we
have already stated, turned the Claimant into a set of symptoms to be
treated, and failed to acknowledge that the cause needed to be
addressed, which Occupational Health was not in a position to do.

73.

On 1 November 2017, Mr Glithero sent an email to Ms Bache setting
out his take on the meeting earlier that day [171C]. He said that it had
gone well. The content related solely to the wider, strategic agenda. He
said: “I believe we have progressed the grievance and can track progress
through policy development”. There was nothing about the fact that the
Claimant was still being subjected to abusive treatment as a result of her
transgender status, or the impact on the Claimant’s health.
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74.
Also on the 1 November 2017, the Claimant sent a list of seven items
and priorities to Mr Glithero [178]. These related to her substantive role
and the ERG/networking role. In the same email, the Claimant said: “To
summarise where we are, I get offensive comments and I have not been
supported since my return to work. While things may change in the longer
term, nothing has changed in the short term and my health is affected. The
time scales mentioned in the (grievance) policy, have already passed and
I have to ask myself what the purpose of them is if no action has been
taken?” [177-178].
75.

On the 6 November 2017, Mr Morrison informed Mr Glithero that the
Claimant could be allowed some work time to progress the JLR LGBT+
activities, which would need to be agreed in advance so that it did not
adversely affect immediate business. He said that he anticipated this
would be a few days per month. Also, on the same day, the Claimant
received a message from a Communication and Engagement Manager
called Ms Tracey Ledward, saying she would like to attend a meeting
which had been arranged on the Whitley site on the 7 December to
discuss setting the LGBT+ network. Ms Ledward said: “I am not LGBT, but
I do have a lot of experience with building an LGBT+ diversity committee
and network in my previous company Deutsche Bank and, being an active
ally, I would love to be able to help JLR”. This was an example of the
Claimant’s progress in trying to get the network off the ground. The
Claimant thought Ms Ledward was an ideal person to be an ally and the
forwarded her details to Ms Bache.

76.

On the 15 November 2017, the Claimant sent an email to Ms Bache
which was then forwarded to Michael Glithero [page 183]. The Claimant
said that: “The language used in the comms is not the best and comes
across as being more like HR want to sack you”. This was a reference to
a reminder about the requirement to comply with the Respondent’s gifts
and hospitality policy, worded as follows: “This is a strict reminder that you will adhere to JLR’s gifts and
hospitality corporate policy as any breach of this policy will be regarded
as a serious matter and is likely to result in disciplinary action including
potential dismissal”.
The Claimant found this quite a threatening email. Respectfully, we
disagree. This email demonstrated that it was perfectly possible to put out
a stern reminder of the need to comply with the gifts and hospitality policy,
worded in general terms. We thought it was remarkable that the
Respondent gave no thought to doing the same in relation to the Dignity at
Work Policy, and one can only question why that was.

77.

The Claimant also referred to as what she described as the new
attendance process, stating: “When I am ill, I do not know or understand
the expectations…. I have depression with severe suicidal ideation.
Having done mindfulness training, I try to live in the moment, but it can feel
like standing on a cliff edge. I don’t necessarily want to share this with my
Manager… I am trying to walk until I drop… It is bizarre given all the
policies we have, the most confusing is the one that should be supporting
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you.” The Respondent therefore knew the Claimant was seriously ill and
the cause of it.
78.

In the document prepared by the Claimant at a later point in time, and
not long before her employment ended, she made reference to an extract
from JLR e-newsletter called People Talk circulated on 4 April 2018 [264265]. The Claimant referred to it as: “The Company’s tough email”. We
took that to be an ironic description. The extract was titled “Customer First
and Zero Tolerance”. It read as follows: “As part of our role with customer
first behaviours, we make a commitment to making each other feel
special. Everyone’s commitment to the Dignity at Work procedure
demonstrates the value we place on equality, inclusiveness, and diversity
in the workplace. The procedure can be found on the People Portal”. As
one of the Tribunal Members pointed out when asking questions of the
respondent’s witnesses, if you compare that bland and aspirational
statement with the message sent about the gifts and hospitality policy
some five months previously, the contrast is stark. At the point when the
relevant edition of People Talk was published, the Claimant had been
enduring harassment for the best part of twelve months because of her
choice to dress in female mode. The People Talk item may, or may not,
have been connected to the Claimant’s difficulties with being harassed –
nobody was able to clarify that. If it was, then it hardly constituted a strong
message about the importance of dignity and respect in the workplace.

79.

16 November 2017, a third stage one grievance meeting was held
[185-189]. For these purposes it is material to note that the Claimant said
they were about fifty days into the grievance process but: “I still get
comments and it’s never-ending. I have no one I can talk to about it. Just
because I’m here, it doesn’t mean I’m healthy. Communication on the
health side is not working well”. By this point the Respondent was well
aware that the ongoing harassment had very seriously affected the
Claimant’s mental health, but had taken no proper or decisive action to
stop it. Instead, the problem had been turned into a medical problem.
When cross-examined about this, Mr Glithero was asked “What could be a
greater priority than preventing harassment in the workplace?”. He replied,
“There isn’t”. His words speak for themselves. We thought it likely that if
the Claimant had a different visible protected characteristic, which was
better understood, such as race, the Respondent may have dealt with any
harassment in a more robust and decisive fashion. On the other hand, we
could not be sure that would be the case, because of the Respondent’s
corporate lack of commitment to diversity and inclusion. The rest of the
meeting entailed discussions about the LGBT+ ERG and network.

80.

On the 17 November 2017, the Claimant recorded that a female
engineer had made the comment: “It’s nice to see you in your attire, you
have cracking legs” [page 378]. Clearly, this was unacceptable, and
would be equally unacceptable if a male made this comment to a female.

81.

On the 22 November 2017, Mr Glithero sent an email to Ms Bache in
which he described his meeting with the Claimant as “constructive”. He
raised a question about the immediate communication plan regarding
toilets. He then went on to refer to the wider strategic work which was
ongoing. There was no mention at all of the Claimant’s health or of the
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comments being made and their impact on her. We concluded that
although the Claimant was seen as having a value to the respondent as a
skilled engineer and LGBT+ champion, no real value was attached to her
as a human being.
82.

In KISS (“Kindness in Societies”) News November 2017 (later referred
to as Pride rather than KIS) the Claimant published an article about the
LGBT+ ERG. She said there were almost 100 members and the intention
was to set up a formal committee and that there would be meetings about
this at the Gaydon site on the 5 December and the Whitley site on the 7
December [193D & E]. This demonstrated that despite her personal
difficulties at work, the Claimant was continuing to push forward with
equalities work.

83.

On the 1 December 2017, the Claimant emailed Mr Glithero saying
that Occupational Health and Care First (an employee support line) were
not really able to help her [page 190]. The Claimant said she was laughed
at to her face by a group of male colleagues on the 16 November and had
a similar experience involving a a male colleague on the 30 November.
She also made reference to the “cracking legs” comment made on the 17
November [190]. Ms Vanessa Morris replied querying whether the
Claimant’s concerns about OH and Care First could be referred back for
them to address [197]. In the meantime the Claimant’s activity around the
LGBT+ network continued and colleagues responded to her privately
about their experiences at JLR. For example, on 7 December 2017, the
Claimant received an email from a male colleague saying: “As a middleaged male, I have worked for many generations with workplace humour
and banter and I am not really sure what reaction I’d get (probably
incredulity) should it ever come to light about me being bisexual. I train
people in dignity and diversity at work, so I know what should happen, but
I am also very aware about what might happen…”. Clearly colleagues
were looking to the Claimant for support and indeed were appreciative of
the efforts she was making. Sadly, we return to the point that there was no
proper support for her. Part of the respondent’s case before us was that
LGBT+ ERG colleagues could have provided support to the claimant but,
as the claimant pointed out, many were fearful to identify as LGBT+ at
work. Also, the notion that empathetic colleagues are in a position to
prevent serious harassment, rather misses the point that responsibility lies
with the employer.

84.

On the 8 December 2017, the Claimant emailed Ms Vanessa Morris
saying: “I heard feedback from Laura about the Diversity Councils that
they were ineffective but not removed due to political reasons”. As noted
previously, the respondent’s witnesses were unable to confirm the
existence, or function of, those entities.

85.

There was a second Occupational Health Report dated 13 December
2017 [202] worded in much the same terms as the first one. It stated that
the Claimant was trying to implement the lifestyle measures discussed and
was waiting for a CBT appointment in January. It said that it would not be
unexpected for the Claimant’s concentration and focus to be variable, her
short-term memory to be poor, and for her to be more easily fatigued at
present.
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86.

On 8 January 2018, prior to attending a team meeting, the Claimant
accidentally struck her head while closing the boot of her car, causing
injury. The Claimant said she felt compelled to explain the injury during
the meeting, because it was bleeding. The claimant later reported the
incident saying that it caused blood and dizziness and had occurred
because she had anxiety and depression [250]. The claimant said she had
told Mr Poole that she suspected it had happened because she was
worried about how colleagues would treat her that day. In evidence to us,
the Claimant said no action was taken by Mr Poole, by way of enquiry or
an offer of support.

87.

On 24 January 2018, the claimant reported the injury referred to in
paragraph 86. She also reported an incident of being hooted at by a
delivery driver while crossing the road on site, causing her to spill her drink
and burn her hand [229]. The Claimant said she suspected the driver
realised she was a transgender employee and thought it would be funny to
behave aggressively towards her. The Claimant said it made her feel
unsafe. This incident was also recorded in the Claimant’s diary [379]. We
accepted that it happened. Although the claimant specifically raised this
with the Respondent, she was told that nothing could be done without the
registration number of the vehicle.

88.

On 28 January 2018, the Claimant submitted a HR Ticket making the
point that some of the women’s toilets at JLR were locked and those
tended to be toilets within manufacturing. The Claimant said this created
a negative environment and caused a stressful situation for her. On 30
January 2018, she received a response from HR saying that the decision
was made to lock the toilets because “certain behaviours demonstrated …
that female toilets were being targeted for vandalism”. Locking the toilets
(with a punch lock) was considered to be a practical solution to a problem.
On 4 February, the Claimant responded by querying whether she could be
given access to the female toilets on the manufacturing sites. On the 6
February, HR replied saying the locks were the responsibility of Site
Services and that she should contact Site Services in advance of her visit
to a site to arrange for the female toilet facilities to be made available. The
Claimant replied on the 7 February saying she would be surprised if she
could do so without being referred back to HR. She asked who the
relevant contact person In Site Services was. The Claimant chased this up
on 12 February. A contact person was not identified – see paragraph 96.

89.

On 31 January 2018, the Claimant sent an email to Mr Poole making
reference to the grievance process [215-216]. The Claimant said she had
not been supported in the workplace, she had never asked for a formal
grievance process, but that her grievance had effectively been declined.
She said the lack of action and support, together with isolation at work and
a lack of social support, had caused her multiple mental health issues. The
Claimant said; “At times I have had a rope around my neck last year,” [this
was a literal not figurative statement]. She went on to say: “It is difficult to
think about the future. I am still trying to survive. Part of the problem is
having to constantly break through barriers and poor practice”. The
Claimant also referred to the fact that the Diversity Council was known to
be ineffective, but nothing had been done about it; and to nothing being
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done about the lorry incident. The Claimant said there were no
opportunities for an engineer like her. The Claimant said that locks on the
ladies’ toilets could cause graduates on the placements in manufacturing
to question the environment at JLR and lead to “urban myths about how
bad JLR is as an employer”. The Claimant finished by saying: In terms of
aspirations about what role in the team I might be interested in, part of me
wonders how long I will work here due to the things above, but my
thoughts would be around how to move on and put my past behind me
and at the same time step up. I also offered to be a Trade Union Steward
but I am not sure if this will happen. I previously discussed moving
departments with Amy Reynolds but this was ignored. I suspect my lack of
input is due to depression and the sense of hopelessness. Maybe I should
move to HR as they need a bit of help.” [218C&D]. On 1 February 2018,
Mr Poole emailed said that this could be discussed the following day in a
one-to-one.
90.

On 31 January 2018 there was a further Occupational Health report
which did not take the position forward any further.

91.

On 1 February 2018, as a result of the Claimant’s email to Mr Poole of
the 30 January 2018, Ms Suzanne Beaumont contacted the Occupational
Health Department to say that there were serious concerns about the
Claimant’s mental health and well-being, in particular because she had
mentioned having suicidal thoughts. Ms Kate Warley from OH replied that
day saying that if the Claimant was currently in work and voicing such
thoughts, she should present to the Treatment Nurse for assessment and
appropriate signposting; and that if the Claimant was absent, there should
be a management referral marked: “For early intervention” [218B]. Mr
Morrison responded to that saying there was a planned one-to-one the
following day, but he was concerned that if Mr Poole suggested OH again,
the Claimant would decline, because she felt the support was not
effective. Mr Morrison asked for guidance on additional words Mr Poole
could use and said: “This can only work if there is something different or
better that can be offered [218B-A]. Ms Warley replied saying: “If the
employee has declined, or does decline, Occupational Health support,
there is nothing in addition we can do as it is their choice to attend or
engage with what we provide.”

92.

On the 2 February 2018, there was a one-to-one meeting between the
Claimant and Mr Poole which was undocumented. The purpose of the
meeting, amongst other things of course, was to discuss the content of the
Claimant’s email. In paragraphs 23 and 24 of the Claimant’s witness
statement, she described having talked about needing support and said
Mr Poole looked at his feet and told an anecdote about a long-haired man
who was whistled at on the manufacturing track. The Claimant said this
made her feel hopeless and because her concerns were not being listened
to. The Claimant said it was unpleasant and she felt that Mr Poole was
making jokes at her expense. Mr Poole’s witness statement did not refer
to that meeting, but did confirm he recalled referring to that person being
whistled at. His evidence was that he did so to express empathy with the
Claimant’s situation and because he had felt at the time that it was
inappropriate for the long-haired man to be treated the way he was. Mr
Poole denied intending to make a joke about it. That may well be true, and
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we have no reason to doubt him, but, given the context, which was that
the Claimant at this point had told him about suicidal ideations and serious
mental health problems, the remark was beyond insensitive. It was clear to
us that by this point Mr Poole was completely out of his depth and was
receiving no meaningful support or guidance to assist him.
93.

On 6 February, the Claimant recorded that as she was leaving a
building on the site, someone in a group of men said: “Oh my God! Wow!”
[69 & 379]. The Claimant explained in her witness statement that this was
directed at her because she was wearing women’s clothing that day and
went on to say: “It hurt me that people were able to say things that their
colleagues would not say were wrong”.

94.

On 8 February 2018, Ms Vanessa Morris sent an email to the Claimant
saying that she was concerned that the Claimant did not feel her
grievance had been dealt with in a timely manner and adding that it was
presently still open at the claimant’s request. By way of explanation, at an
earlier point in time, Mr Glithero had expressed an intention of closing the
grievance, but the Claimant had opposed that. Ms Morris went on to say
that the Claimant had been asked what she was looking for to resolve the
grievance. She listed a series of “Actions to Date” which were: three full
grievance meetings; several informal meetings including a one-to-one
from Mr Glithero; a statement of clarity with regard to the toilets after the
first meeting; and facilitating the Claimant having some work time to
engage in the LGBT+ network activities. Ms Morris stated: “You declined
to give us a specific example of the people making bullying and harassing
comments including no names, this has prevented us investigating these
any further and taking any action that we deem appropriate”.

95.

On the 8 February 2018, the Claimant emailed Ms Laura Bache
seeking clarification on how to access toilet facilities on manufacturing
sites. She said that she accepted why the toilets were being locked as an
interim containment action, but that the respondent should acknowledge
that permanent corrective action was required [226]. Ms Laura Bache
responded that the Claimant would be able to access the ladies’ toilet
facilities at manufacturing sites, but the sites would need to be contacted
beforehand: “I know this isn’t ideal, but it would mean that you would be
able to access the facilities you feel comfortable in using. If you should
experience difficulties in accessing Site Services and the code in your next
visit to a manufacturing site, we can obviously pick this up”. She agreed
with the Claimant’s point about the locks being an interim solution and
expressed the view that it was a much bigger issue than diversity and
inclusion and was a behavioural and cultural issue at the manufacturing
sites [226].

96.

The Claimant did some research and managed to get a contact name
for Site Services. She emailed Mr Robert Parkes, Site Services Manager,
on 9 February 2018 [225]. She said: “Apologies for the email out of the
blue, I am trying to work out how to use the toilets in manufacturing
locations when some facilities are locked. I contacted HR who say it’s a
Site Services issue but I can’t find any other details of how to contact Site
Services, I am a transgender employee and I have been made aware that
the female toilets within Solihull and CB (Castle Bromwich)are locked. I
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don’t know how to get access as this places me in a stressful situation. Is
it possible to advise how I can be provided with a code?” Mr Parkes
responded on 13 February 2018 apologising for the delay, which was due
to being off work, and confirming that Site Services did fit punch-locks on
some female toilets to prevent damage and abuse of the facilities. He
asked which particular toilets the Claimant was referring to. He said: “I
only cover Solihull, but if you can tell me which areas, I should be able to
find the numbers”. The claimant replied saying: “Oh, that wasn’t the
response I was expecting and I guess I was expecting maybe one code
per site [224]. Mr Parkes replied later that day saying that the all the
female toilets on the Solihull site and the same number, and providing it. It
is fair to say that the prompt and decisive action by Mr Parkes to resolve
the problem was in stark contrast to other action taken by the Respondent
in respect of the issues raised by the Claimant. The claimant updated Ms
Bache.
97.

On 13 February 2018, the Claimant received an email from Ms Bache
saying that she would be away on training for some time. She added that
she was currently prioritising gender-neutral pilot toilet facilities on the
Whitley and Gaydon sites; and that she agreed the short-term solution on
the manufacturing side, wasn’t ideal, but it protected the privacy of all who
needed to use the facilities on a daily basis. She said that the reality was
that she had to prioritise because she was unable to tackle all the changes
that needed to be made.

98.

On 14 February, the Claimant forwarded the email chain to Mr
Glithero, explaining about where she had got to regarding access to site
toilet facilities and making reference to the “Oh my god! Wow!” comment.
Mr Glithero replied on the 15 February saying that he tended to agree with
Ms Bache about priorities. He also made reference to the network. He
made no reference to the comment.

99.

On 21 February 2018, the claimant completed Incident Report Forms
about the accident on 18 January and the incident on the 24 January 2018
[page 229 & 230]. The respondent had an incident self-reporting system
predominantly, we presume, to monitor accidents and take steps to
prevent them, as part of its duties under health and safety law. The
Claimant’s explanation for completing the form was that she had become
aware that this was another possible mechanism of raising concerns. In
line with the system, the forms were forwarded to the Claimant’s line
manager Mr Poole, for comments on 21 February 2018.

100. Mr Poole later emailed Mr Glithero and Mr Morrison, saying that the
Claimant had mentioned the incidents to them a while ago and that:
“Suddenly out of the blue these notifications appeared as normal with no
prior mention of raising these near misses or asking for any action” [230A].
In our judgement, it is fair to say that Mr Poole is clearly very able at his
engineering job, but has no expertise in equality and diversity issues. He
cannot be criticised for that, but the respondent can be criticised for not
providing support and training to managers.
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101. At around this time, the Claimant had published an article in Pioneer
Magazine which is a publication for engineers [230D]. The article was
about the LGBT+ Network at JLR, and described the Claimant’s work
(mostly in her own time) going into schools to mentor school pupils and
explain LGBT+ issues. The Claimant said: “If you define yourself as
LGBT+ then how can you perform your best if you hide who you are due
to the daily risks of bullying? I am one of the first non-binary transgender
engineers to come out in the workplace and I am passionate to support
the business to promote diversity. I think that engineering is still perceived
as a traditional industry, but I want to be an advocate for product
engineering and showing how we can take on this challenge to raise
awareness and work towards acceptance for all.”
102. The Claimant was cross-examined about her LGBT+ work. It was
suggested that her situation could not have been as bad as she said if she
was prepared to be the public face of LGBT+ for JLR at internal and
external events. The Claimant’s explanation was that she thought it really
important to raise the profile of LGBT+ in order to make JLR a more
inclusive and welcoming employer. We completely accepted that.
103. On 21 March 2018, Ms. Bache sent an email to the LGBT+ Committee
members asking for input to a proposed transitioning at work policy and
supporting documentation [249]. The Claimant did not respond to that
email, but already expected to be involved in that work because she had
been told she would be when she first raised the issue.
104. On 5 March 2018, the Claimant was the subject of an unwanted
comment from a female colleague who said: “Don’t take this the wrong
way, but I saw you as the top half and it didn’t match the bottom half”
[paragraph 26 of the Claimant’s witness statement]. The Claimant said the
colleague then sent her an email which said: “(and perhaps I shouldn’t put
this in an email), I think you’re beautiful and standing talking with you very
much increased that perception” followed by a number of smiley faces
[231]. We fully accepted that this was unwanted conduct towards the
Claimant, however it had been intended.
105. On 14 March 2018, a female colleague said (of the Claimant); “Oh my
God!” and a male colleague replied: “Do you know what it is?” [280]. The
respondent does not dispute this occurred.
106. On 9 March 2018, there were emails between Mr Glithero, Mr Poole
and Ms Morris relating to the two incident reports referred to above. Mr
Glithero expressed the view that the reports were not related to medical
issues [231A and B].
107. On 9 March 2018, Mr Glithero also wrote to the Claimant proposing
(again) to close her grievance. He referred to the wider picture and the
network. He also made reference to the Dignity at Work Policy and
described it as including all employees, agency, customers, and suppliers
regardless of various protected characteristics. He did not mention the
harassment which the Claimant was experiencing notwithstanding the
existence of the policy.
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108. On 12 March 2018, the Claimant replied [233-234]. She referred to two
strands of work: short-term containment actions and longer-term company
strategy. The Claimant said: “I have to contend with continuous tension
that affects my mental health. There have never been any timescales
communicated [in respect of] the grievance. There are timescales within
the policy, but these are ignored. I have no expectation as to how long this
should go on or what the plan regarding the toilets is…. I wonder why this
is not taken seriously. I find it exhausting that no leader will take time to
understand the issue and do something about it. An equal company does
not just happen, it takes action”. She went on to say: “I can understand
that LGBT people might be scary, so I thought I would make a simple
request in my area. On International Women’s Day, I asked my managers
whether they would offer support to women engineers? The request was
simple - to make a gesture, you go to a site, download a pledge and post it
on the Women’s Network, but the result was that not one leader did”. The
Claimant made it clear she did not agree to the grievance being closed.
She also observed that as Ms Bache was about to go on maternity leave it
was unclear where Diversity work was going. The Claimant followed up
by a further email saying: “Just to add on, I raised an additional ticket
regarding formally reporting hate crime incidents, I think there should be a
zero-tolerance approach” [213].
109. The response from HR to the hate crime ticket was to say that they
were awaiting further details from the Claimant to be able to proceed with
investigations into the comments. It went on to say: “Should you decide to
report the matter by external channels, then this would be a breach of
confidentiality, therefore I would advise you to provide further details so
this can be investigated in line with our internal procedure”. So, as the
Claimant accurately observed, she was being told that to report any
incidents externally would breach confidentiality – which she took to be a
warning not to do so. It was also clear that for matters to be dealt with
internally, she must provide further information about the identity of the
perpetrators.
110. On 15 March 2018, the Claimant had sent an email to Vanessa Morris
and Michael Glithero concerning the grievance saying: “As previously
communicated, the grievance has not resulted in any plan or outcome, the
lack of support over the last ten months has been unbearable from
[suicidal] ideation to self-harm, the lack of willingness to learn and attempt
to support is unbelievable. I have exhausted the company processes as
the grievance has been frustrated by the lack of any plan to close or
resolve [it]” [194].
111. Mr Glithero wrote to the Claimant on the 16 March 2018 closing the
grievance and sending the outcome [239-241]. He identified the two
strands to the grievance i.e. long-term corporate strategy and short-term
action. He acknowledged that the latter included the claimant’s complaints
of lack of support for her emotional welfare and being subjected to
comments of a bullying and harassing nature [239]. The outcome letter
went on to deal with matters relating to the network and corporate
strategy, then under “Short-term Containment Actions”, reference was
made to referrals to OH and Care First. Mr Glithero also said he had
made himself available to meet the Claimant as one-to-one support and
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that support would continue via her local management team. Mr Glithero
said that: “Several times during the grievance investigation, we have made
it clear that the company does not tolerate bullying, harassment or
victimisation and agreed to investigate the comments made to you in the
workplace. You declined to give us further details on these comments
which were the names of the other parties involved, dates and witnesses
and this has prevented a formal investigation being undertaken by the
company”. He concluded by saying that the local HR management team
was assessing a proposed dignity and diversity reminder to staff. We
found the use of the “assessing” rather troubling in this context – why
would taking steps to end harassment require assessment or debate of
any kind? In that context we refer to our earlier finding that Mr Glithero
accepted there should be no greater priority and that a strong message
could have been sent out. That had happened in relation to the gifts and
hospitality policy and also happened regularly in relation to health and
safety issues. My colleague, Mrs Pelter, has asked me to point out that on
a proper analysis this was a health & safety issue as regards the
Claimant’s mental health, but was not treated as such.
112. The Claimant presented an appeal on the 21 March 2018 [243-248].
She said she was given no support during the grievance process and
would have preferred LGBT representation. She complained that the
process had taken about six months with no plan for how it was going to
be tackled and said that leaving things hanging had, of course, caused
additional stress. The Claimant said: “We would not build cars without a
plan B [being] communicated”. There was an attachment to that
document [244 onwards]. Parts of the document referred to the wider
long-term strategy, and it is unnecessary to refer to those parts here.
Paragraph 1 of that document made reference to no workplace support
and said JLR had no understanding of what support is: “Having a chat
does not help if it causes isolation and places the burden on the victim to
educate the leaders”. The claimant described this as: “Wearing and onesided”. She said there were no LGBT+ allies and that her transition at
work ticket (135758) had resulted in no action and that the person dealing
with it, Ms Amy Reynolds, had left the business. In paragraph 2, the
Claimant referred to anxiety around using the toilets. She said the punchlocks caused problems because she was unable to plan ahead properly
and because use of the toilets could involve difficult conversations with
local staff. The Claimant said it was important to be mentally prepared to
deal with awkward situations. She made reference to a transitioning
colleague on the Whitley site who had been told to use the disabled toilets
which resulted in complaints from a disabled staff members. That
colleague has developed IBS. The Claimant said she had managed to
obtain a code for the ladies’ toilets on the Solihull site through emailing a
stranger. The Claimant asked for involvement in the transitioning at work
policy. She also said that she had given details of one incident in particular
(the lorry incident) but it had not been investigated. At the end of the
document [paragraph 11] the Claimant queried why JLR was not letting
hate incidents/crimes be reported to the police. She also queried who was
responsible for her safety on site and said: “I don’t feel safe. You know I
get comments and [you] choose to look the other way” [248].
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113. The 21 March 2018 was also the date when Ms Bache wrote to the
LGBT+ Committee seeking volunteers to comment on the transitioning at
work policy and supporting documentation [249]. As noted, the Claimant
did not reply to that email, but had expected to be involved in that work.
114. On the 22 March 2018, a Stage 2 grievance appeal investigation
commenced. Ms Morris from HR was responsible for providing support to
the person who heard the appeal - Mr Bingham (a more senior manager
than Mr Glithero, with an engineering background). Ms Morris held a
meeting with Ms Bache. Mr Bingham and the Claimant were not present.
Ms Morris made notes [251 onwards]. She recorded that Ms Bache told
her that HR had dealt with the toilet issue and that the Claimant was not
being treated differently to anyone needing access to the female toilets.
She said that the Claimant had got the access code for the Solihull site,
and that it would not be unreasonable for her not to be given the code for
Castle Bromwich if she did not have to travel there. She said the Claimant
was given guidance on use of toilets, and that the reference to a colleague
at Whitley developing IBS was just hearsay, or they would have raised it
themselves. Ms Bache took issue with the Claimant having described
needing to “train her up” and said that the Diversity Agenda was broader
than LGBT+. As regards hate incidents being reported to the police, Ms
Bache said that the Claimant could do so but had not exhausted the
internal processes. Ms Bache said that if the Claimant did not feel safe on
site, the Dignity at Work procedure could be used, and she could be given
an emergency contact number. Bearing in mind the Respondent’s failure
to put any proper measures in place to protect the Claimant from
harassment, and to prevent her having to deal with challenges over the
toilets she was using, the tenor of the meeting seemed dismissive of her
concerns.
115. On 26 March 2018, the Claimant was walking passed a bus shelter on
site when a colleague said: “Are you not fem today?” and went on to say
that they had trans and lesbian friends and wanted to say something when
it was quieter, and that the Claimant was “very brave”. The Claimant was
not happy with those comments. She also explained to us that the term
“brave” is frequently used to describe transgender people who are visible,
but that the reality is that it is not bravery, but a need to be the person you
really are. We accepted her evidence on those points.
116. On 10 April 2018, there was a team meeting which a new team
structure was discussed. This centred around moving team members to
work on a new project to be headed by Mr Mark Carter who had joined as
a Navigation Technical Specialist. In his evidence, Mr Poole explained that
the draft structure omitted the Claimant and some other colleagues
because he and Mr Carter were planning for the future. Consequently,
only two thirds of the team had been populated onto the structure chart.
He said it was presented as a work in progress and the purpose of the
meeting was to give an interim update. Mr Poole said the Claimant had
not made any comments about the presentation during the meeting or
queried why she was not included in the structure. Mr Poole also said the
general emphasis during the meeting was there was too much work and
not enough people to do it and they wanted to make sure they best used
the resources within the team.
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117. The Claimant agreed that she had not challenged the new team
structure. We accepted Mr Poole’s explanation for the Claimant’s name
not being on the chart. We also accepted that the Claimant felt upset and
excluded at this point.
118. On the same date (10 April 2018), the Claimant was notified that the
Grievance Appeal would be heard by Mr Bingham on the 24 April 2018
[256].
119. Also on 10 April 2018, the Claimant submitted a letter to Mr Poole
which was described as a letter as notice of leaving employment. The
Claimant said: “My last day of employment will be the 29 June 2018
subject to my health. Thank you for giving me the opportunity to work with
you for a number of years. This is not a resignation as such, but rather that
the continued issues I face are not being addressed, so I feel this is the
best course of action in the interests of protecting my health and
wellbeing. Finishing at the end of June allows me time to finish work on
launching the LGBT+ network at JLR”. The Claimant confirmed that during
that time she would be available to hand over work. The Claimant had
given a longer notice period than she was contractually obliged to give.
120. My colleagues and I had real difficulties with the way that the Claimant
was cross-examined about her letter. I shall quote some of what is
recorded in my notes (the content of which was confirmed by my
colleagues). In evidence, the Claimant confirmed that the letter had not
been described by her as a “resignation” and she had not spoken to
anyone about the content. The Claimant said she did not know whether to
use the term “constructive unfair dismissal” or not and did not really
understand what it meant at that point. She said: “That’s why I talked of
the continued problems plus my health.” The Claimant said that she had
worked for the Respondent for a long time. It was suggested that if things
were so bad, she would have resigned immediately and not waited until
the end of June. The Claimant replied that at the time the letter was
drafted and submitted, she did not know if she could make it to the end of
that day, let alone the end of June, but thought an end point might help
and that she wanted to see the network through. It was put to the
Claimant that she could have spoken to Mr Poole first. The Claimant
replied: “I did not know what to do. They knew my health was declining.
There was no way they were dealing with these problems, what could I
do?”. It was then put to her that if she had sat down with Mr Poole and Mr
Glithero, she would have had the opportunity to obtain help and support
and had given away that opportunity. The Claimant refuted that and said:
“They knew of the harassment and had no plan to deal with it, they were
watching me break”. Pausing there, the simple fact is the Claimant had
raised the issue on numerous occasions and nothing had been done. It
seemed to us to be somewhat of a stretch to suggest that raising the
matter yet again with Mr Poole and/or Mr Glithero would have achieved
anything. We accepted that the Claimant submitted the letter because she
felt compelled to leave for health reasons, and had no idea whether she
would be able to continue working until the end of June. It was suggested
that although the Claimant had no close personal friendship with Mr Poole,
talking it through with him may have made him realise what the Claimant
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was going through. We found this fanciful given the events outlined in
paragraph 92.
121. In my notes it is recorded that it was again put to the Claimant that if
she had been in such a bad state that she wanted to die, the immediate
action of resigning straight away would have removed her from the
situation. The Claimant responded by saying that she had been advised
by OH to continue going into work (which, in our experience, is likely), but
that the problems were wearing her down. She said she was completely
unstable and worried about what she might do if she was at home alone.
The Claimant explained that she had depression and was not in the
position to make decisions. It was yet again put that if it had been so bad,
the Claimant would have left immediately. The Claimant said: “I didn’t
know what to do. I had told them of the problems, the self-harm. They
weren’t listening. I was falling off a cliff-edge.” It was then suggested that
the Claimant had a choice and if it had been that bad, she could have left
immediately, to which she replied: “I didn’t know whether I would even last
until the end of the day. I was going to walk until I dropped”. We found
that a particularly distasteful line of questioning, especially because it was
repeated, albeit in different ways. It was uncomfortable and unpleasant to
listen to. We presumed it must have been done on instructions and
therefore Ms Ferrario should not be criticised. It would undoubtedly have
caused additional distress to the Claimant. This is an example of why we
decided to award aggravated damages in relation to, amongst other
things, the conduct of the hearing (see Conclusions below).
122. On 10 April 2018, Mr Poole forwarded the Claimant’s letter to Mr
Morrison. He said that he had spoken to the Claimant to try and
understand why she felt this course of action was necessary, and that:
“Ultimately it comes down to her view that nothing has changed and
nothing will”. Mr Poole also said that he had asked the Claimant
numerous times whether this was a step she wanted to take, or whether
she wanted to sleep on it, but that disappointingly the Claimant confirmed
she wanted to submit the letter. In paragraph 30 of her witness statement,
the Claimant explained that she felt she had to go because of her
declining health and acute depression and she was not sure how long she
could keep going. Her account was that Mr Poole approached her shortly
after the letter sent to him and had told her: “My job between now and the
end of June was to get you to change your mind… you won’t find
anywhere better.” Mr Poole accepted that he may well have said this.
123. Mr Morrison met the Claimant on 11 April 2018 to discuss the letter. He
later informed Ms Beaumont that he had not taken notes during the
meeting, but had recorded his recollection directly afterwards. He said it
was a difficult conversation punctuated with gaps of silence. He said he
had not challenged the Claimant on a number of points where he felt there
was a tangible and obvious counterpoint: “Or else I would have been
perceived (a) as negative and (b) it would have taken the rest of the day
as we’d have circled around on previously fruitless chats”. He said that he
had told the Claimant he was disappointed and asked if she was really
serious. Mr Morrison said that she told him that she had had enough and
felt isolated in JLR with no peer support and needed to leave because it
was affecting her health, that she had asked for help but had not got it,
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and that she had tried to be a catalyst for change but could not do it by
herself. Mr Morrison said that he told the Claimant to sign the letter if she
was serious about leaving, and that she did so. Mr Morrison recorded that
he had told the Claimant that he was pleased she would be working for as
long as possible. He said that he asked the Claimant if she had a plan
about what was she going to do next, and she said there was no plan but
JLR was not the right place for her and she would forsake the salary for
better treatment [268-9].
124. Also, on 11 April 2018, the Claimant submitted a written statement for
the grievance appeal. She covered the same concerns as previously. She
added she used a Stay Alive I-phone app by Network Rail to help with her
depression. She said: “Each day I come to work wondering what
harassment I might get today and this affects my mental health.” The
Claimant referred to the letter she had submitted the day before and said:
“I am not resigning, but I am leaving JLR. My last day is 29 June. [It is] in
response to the way I have been treated over a considerable period. The
ongoing harassment has worn me down to the point that I have no
confidence in JLR. Although no notice is required, I think it is the
responsible thing to do”. She said she selected the date so as to be able
to see through work on the launch of the network. The Claimant made
reference to requests for help, short-term support, and to move, and said
nothing was done. She referred to the lorry incident not being investigated.
As to the time frame, the Claimant said: “I am transgender and
transitioned in June 2017. I have had time off work with depression and in
September 2017 and a company grievance started at that time…” [261].
She gave detail of the unacceptable comments made to her and other
events from 8 September 2017 to the 10 April 2018. Finally, the claimant
referred to the “tough email” regarding the Dignity at Work procedure
which we have made observations about above [264].
125. In terms of that last point, i.e. the message featured in “People Talk” on
4 April 2018, Mr Bingham was unable to recall seeing it and did not know
whether it had any connection with the Claimant’s grievance.
126. Mr Bingham had what he described as either one or two lengthy
meetings with Mr Glithero. He took brief notes in one (see paragraph 127
below). It was clear that his approach to the appeal was informed by Mr
Glithero’s account of the situation and information received from HR i.e.
Ms Morris.
127. A summary of the notes Mr Bingham made in one of the meetings with
Mr Glithero on 24 April 2018, recorded that Mr Glithero said: “I was clear if
there were individual incidences (hate comments) and if she wanted
actions, I needed to know who it was, what it was and she declined”. Mr
Glithero also said; “It was becoming a crusade for [her]”. Rather
worryingly, Mr Glithero is also recorded as saying that the Claimant made
“a throwaway comment [about] putting a noose around [her] neck”. When
Mr Glithero gave evidence, he said he could not remember whether he
said that or not [281-282]. We concluded that he did say that because it
was in Mr Bingham’s notes of the meeting. It was a truly unacceptable
thing to say and, in our judgement, undoubtedly influenced the way that Mr
Bingham dealt with the appeal. Clearly, by this point the Claimant’s
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concerns about her personal health and welfare, and about the abuse she
had been experiencing, were being trivialised as is demonstrated by the
use of the words “crusade” and “throwaway remark”.
128. On the 24 April 2018, the Grievance Appeal opened, and a note was
made that the appeal would be dealt with on the papers.
129. On 1 May 2018, a chain of emails passed between the Claimant and
Ms Morris. The Claimant reported another incident that had taken place on
the 30 April where she had been asked by a male colleague what she
thought of the trans verses TERFs debate. [The term TERFS refers to
Trans Exclusionary Radical Feminists i.e. feminists who take a strong view
that female spaces are for people with biologically female characteristics].
The colleague went on to say that: “Trans should not use female spaces
until they’ve had the operation”. Ms Morris replied saying that if it was part
of the appeal, then Mr Bingham could consider it. She went on to say:
“she had Googled TERFs, and that if the Claimant would like to tell them
who had made the comment, they would of course investigate because:
“The ideology behind TERF is not appropriate in any workplace”. The
Claimant responded saying that she was not prepared to name the
person, adding that: “Transitioning is a very sensitive time and maybe a
few years down the line things would be different” [289-286].
130. On 4 May 2018, the Claimant reported another incident to Ms Morris of
two people saying about her: “What the hell is that?” [our emphasis added]
again in relation to the Claimant. Ms Morris replied saying that Mr
Bingham had reviewed the documents with her the day before, but he
needed more time to complete his investigation into the appeal” [289-286].
Mr Bingham did not uphold the appeal although the Claimant was not
notified of this until 28 June 2018. It is fair to say that it was wholly unclear
that any further investigation was carried out. When asked about this, Mr
Bingham was unable to identify anything.
131. It was completely clear to us from his evidence, the documents, and
the actions he did (or did not) take, that Mr Bingham did not engage with
the Claimant’s complaints or give independent consideration to them at all.
He adopted the line that had been taken throughout to the allegations of
harassment i.e. nothing could be done unless names were named.
132. One of my colleagues put it to him that his attitude was “dismissive”. Mr
Bingham did not accept that, but did accept that he could, and would, have
done things better had he known then what he knows now. Hindsight did
feature prominently in the Respondent’s evidence in this case. We are
mindful that hindsight may be the counsel of perfection in some instances,
but in others (such as this) it highlights real and avoidable shortcomings. It
was, in the words of the Claimant’s Counsel, a wanton disregard for the
gravity of the situation. We fully endorse that sentiment. The remarks
made by Mr Glithero, and the way he and Mr Bingham dealt with the
grievance, plus the Respondent’s complete failure to take any action to
protect the claimant from unacceptable harassment, are examples of why
we decided to award aggravated damages (see Conclusions below).
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133. The mid-year performance review and end of year performance review
for the Claimant for 2017-2018 showed that she was a high performer [8289]. Mr Poole who was the relevant manager, noted in the mid-year review
that: “The past few months have been a period of significant change for
the Claimant and her life at JLR, as she has transitioned in the workplace
and taken steps to encourage and shape JLR’s engagement in diversity
and the LGBT community, a courageous step. It is clear the Claimant is
passionate, driven and committed to helping the business on this journey
and being the catalyst” [84]. In the end of year review, about six weeks
before the Claimant’s employment ended, Mr Poole described many
examples of strong behaviours in relation the Claimant in her role as
Navigational Technical Lead, and in respect of her LGBT+ activity for JLR.
He said: “The LGBT+ Employee Network is the most developed network…
In a little over a year, other networks have been progressed i.e. Woman’s
Network, Christian Network, Islamic Network” [85]. Mr Poole recorded that
the Claimant had: taken the LGBT+ committee to the Student Pride event
in February 2018; taken steps to introduce the network to other industry
figures; and taken other actions such as encouraging the Respondent to
work with Stonewall, and taking the Diversity Manager to inter-engineering
workshops about equality at the National Grid in Warwick. Mr Poole said:
“The Claimant goes quietly and effectively about her NGI business [i.e. her
engineering role], she works well within the team ensuing all his tasks are
completed thoroughly and accurately, she is very supportive of her peers
and readily helps and guides the less experienced members of the team.
He said the Claimant took the initiative and looked for ways to improve the
way the team operated. Mr Poole recorded that the Claimant was
passionate about the LGBT+ work and believed the resultant changes
would benefit JLR and its staff. He added that there must be a balance
between the core business objectives and that work [88].
134. The Claimant’s post-feedback comments were: “Diversity was nonexistent before I started discussions of change. I have inspired and
influenced all those around me, setting up the first Employee Resource
Group in the company and running it alone for the first 12 months. It
caused HR to ask questions like: “What is an Employee Resource
Group?” and encouraged other staff to start forming their own. It now has
enough momentum to create change for years to come, saving millions
and improving the health of staff. My work is not valued (sad faced emoji)”
[89].
135. On 19 May 2018, the Claimant sent an email to Mr Poole stating that
following the end of the year review, she thought she would like to list
some examples of support [292]. We infer that the Claimant did so
because there was a discussion about lack of support in the workplace
during the review. The Claimant gave 26 examples of different things that
could be done to show support. Examples were: “(1) read email I sent on
support that is unread; (5) talk to someone at work who is trans about
what it is like to transition, I can help with that; (8) wear a rainbow lanyard
(10;) research what an LGBT+ ally is and become one; and (11)
investigate how supported I might be [in] other companies”. We shall pick
up on one of those, Mr Poole was questioned about wearing a rainbow
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lanyard and replied by saying he never wears a lanyard, but accepted that
he could have done.
136. On the 22 May [291] the Claimant sent a further email with examples,
making the total number of examples 50 [291].
137. In Mr Poole’s witness statement, he said: “At all times I tried to support
the Claimant as much as I could. I kept pushing those involved to ensure
that the gender-neutral toilets in block 523 were introduced and I wanted
progress to be made at the Claimant’s desired rate. I thought it was really
sad that the matter had escalated to the stage where she felt the need to
resign when she had made such progress on LGBT+ matters for the
business as a whole [paragraph 15]. By contrast, in the Claimant’s
witness statement, she said that when she provided Mr Poole with the fifty
examples, his response was to laugh at her and make it clear that he was
not prepared to do anything to support her [paragraph 31]. In evidence,
Mr Poole denied having laughed at the Claimant. The Claimant’s
contemporaneous record of the exchange was as follows: “My Manager
read my list of 26 items, he laughed at me at the suggestion of wearing a
rainbow lanyard and spun around in his chair. When I sent the list of 50
issues, he said: “No more!” and that he had a job to do [381]”. Under
cross-examination, the Claimant was asked why she did not email Mr
Poole to object to his behaviour over the list and replied that by that point
she knew he was not listening. We had no hesitation in preferring the
Claimant’s evidence on this point. It appeared to us that by this time Mr
Poole was heartily sick of the Claimant raising the issue of lack of support
for her, and that it was very likely that he laughed at her list. He certainly
did not discuss the list with the Claimant or explore whether any of the
items would be feasible for him to do.
138. On 21 May 2018, the Claimant emailed Mr Poole stating: “Due to
recent developments, I have withdrawn my notice of leaving. There are
almost 6 weeks until the end of June” [293]. The Claimant also gave him
a hard copy, which led to a brief discussion (see paragraph 140).
139. We shall note in passing that at the bottom of that email was an email
to the Claimant from someone called Louise in HR confirming that the
Claimant’s notice letter had stated it was not a resignation as such. Louise
continued by saying that an email she had sent relating to the Claimant
about termination of employment was still relevant and the information
would apply to any person who retired/resigned as well as someone in the
Claimant’s position.
140. On 21 May 2018, Mr Poole emailed Mr Morrison and to Ms Beaumont
saying he had met the Claimant briefly, and was given a letter stating she
was withdrawing her notice of leaving. Mr Poole said: “When I enquired as
to what had brought this about, she commented that her friend would be
joining the business as an agency worker and she felt she would get more
support.” Towards the end of the email, he stated: “On the topic of
“support” she also sent me an email on Saturday evening which
comprised of a list of some 26 points (copied below) where she felt that
support was needed from Management (me). Whilst we did not discuss
this in any detail, I did acknowledge receipt.”
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141. We thought it telling that at this point Mr Poole put the term “support” in
inverted commas. Mr Poole was unable to explain to our satisfaction why
he would have done so. To our minds the only way it can be read is as a
sarcastic comment. We though it demonstrated the mindset he had at that
time. We concluded he regarded the Claimant as a nuisance. This
supports the Claimant’s evidence that he laughed at her list. Furthermore,
it suggests that Mr Poole knew the recipients shared that mindset – they
certainly did not reply by questioning that usage. This was consistent with
the kind of remarks Mr Glithero made to Mr Bingham (see paragraph 127)
and Mr Bingham’s approach to the grievance appeal (see paragraph 132).
142. On 22 May 2018], Ms Morris acknowledged receipt of the letter of the
21 May: “Which I have discussed with the relevant parties”. She continued
by saying: “As per my email of the 16 May 2018, your resignation of the 10
April 2018 was accepted by JLR on the 11 April 2018 following a meeting
with your senior manager and your off-boarding has now been processed.
Your last working day remains 29 June 2018” [294].
143. The Claimant replied the same day, saying: “Who are the decision
makers and does Peter Bingham agree?” [294].
144. Ms Morris replied saying: “The normal stakeholders were contacted
over your letter. I am sure that you are aware that case management is a
supporting function and not the decision maker. My role was just to
update you.” She also clarified that Mr Bingham had not been involved in
the decision not to allow the Claimant to retract her notice. She said this
was because he was being kept independent as the person hearing the
grievance appeal.
145. There are a number of points to be made about the reply from Ms
Morris. Firstly, the question of who the “relevant parties”, “decision
makers” and/or “normal stakeholders” were, had not been addressed,
save to clarify that it was not Mr Bingham. Ms Morris also made it very
clear that she/HR was not a decision maker.
146. Secondly, the decision not to accept the Claimant’s wish to withdraw
her notice of termination of employment was not covered in the witness
statements by Mr Poole or Mr Morrison. In his evidence, Mr Bingham said
that he would have thought that the normal stakeholders in this context
were likely to be the line manager and senior manager i.e. Mr Poole and
Mr Morrison. When being cross-examined, Mr Poole denied being “a
stakeholder” but did say that Mr Morrison had asked for his opinion. When
Mr Morrison gave evidence, he accepted that he was “a stakeholder” but
asserted that he was “not the decision maker”. He also accepted that the
answer the Claimant received from Ms Morris on this point failed to
address the question.
147. Thirdly, it was suggested in cross-examination by Miss White, that the
Employment Tribunal could view with suspicion the fact that evidence
about this important decision not to allow the Claimant to remain in
employment, had been completely omitted from both their witness
statements. We did consider it to be suspicious because that decision led
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to these proceedings, and consequently was highly material. It also
begged the question that if Mr Poole and Mr Morris had really wanted to
retain the Claimant, which is what they asserted in evidence, who took the
decision and why?
148. The ostensible reason put forward put by both of them in evidence,
was that the Claimant had explained to Mr Poole that she had changed
her mind because her friend was joining JLR as an agency worker. They
both said that “one person” did not seem like a good enough reason to
change her mind. They did not seek any further information from the
Claimant about who that person was, or why the Claimant thought they
would make a difference. It transpires that the relevant person had been
very active in an LGBT+ network at National Grid. They were a
transgender person and had organised an event attended by the Claimant,
where she (the Claimant) saw, for the first time, some high powered
transgender individuals speaking about their experience of transitioning in
the workplace. For the record, we are referring to the “one person” as “that
person” or “they” because the Claimant did not want us to identify any of
the LGBT+ people referred to in these proceedings, and we agreed it was
unnecessary to do so (in the same way that it was not necessary to
identify the people responsible for harassment).
149. The Claimant was cross-examined about her change of heart. She said
the best outcome for her would be to transition and work for JLR, but there
was a need to protect herself. She explained that she thought the person
from National Grid would be able to provide her with the kind of support
missing up to that point. It was put to the Claimant that if she was right in
saying Mr Poole had laughed at her, how could it be that one person could
change the situation. The Claimant replied that person was a role model,
as she herself was to children in terms of LGBT+ work with schools and
students. The Claimant explained that she had met this individual a
couple of times, probably three times. She accepted that this person would
be based at a different site, but said she was sure they could and would
support her. It was then put to the Claimant that if her life had been so
unbearable it would have taken more than one person to have changed
her view and want to stay working for JLR. The Claimant replied by
saying: “[That person] was a unique individual. There were no role models
at JLR and I knew [that person] could help me”. The Claimant gave
further example, which was that her representative (Miss White), in the
course of these proceedings had managed to achieve changing the
Claimant’s name from her birth name to her preferred name of Ms. Rose
Taylor. As to the proposition that “it couldn’t have been that bad” if the
Claimant had changed her mind so easily, the Claimant explained that
when she gave notice, it was because she had to do something about the
situation because she thought she would die, but that she believed this
one individual could make a difference. For the reasons already stated,
we found the: “It can’t have been that bad… ” line of cross-examination
insensitive, bearing in mind that the Respondent’s witnesses did not
dispute that the Claimant was regularly subjected to harassment because
she was transitioning. Our comments at paragraph 121 apply and need
not be repeated.
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150. We shall now turn to the question of whether one person can make a
difference. All of us, and probably everyone in this room, can recall at least
one teacher who made a profound difference to their lives. Without going
into detail about the history of the equalities movement, it is absolutely
apparent that one person can make a difference, and on many occasions
has. They were not always people who had any intention of being a
champion – they were people who by their actions brought about change.
We, as an Employment Tribunal, have come up with a brief list of people
who have made the world a better, and more equal, place. We could have
added many more. Our list was: Rosa Parks, Doctor Martin Luther King,
Harvey Milk, Mio Yamamoto, Baroness Jane Campbell, Sir Bert Massey,
Pele, Viv Anderson, and Dame Tanni Grey Thompson. Specific to the
legal field, our list was: Baroness Hale, Judge Tess Gill (of El Vino fame)
and, sadly, recently deceased, Ruth Bader-Ginsberg (who rejoiced in
being referred to on social media as “The Notorious RBG”). In terms of the
present case, it is fair to say that the Claimant has been a person who has
made a difference at JLR, albeit at great personal cost. The Claimant
would, in turn, nominate her representative.
151. We concluded that Mr Poole and Mr Morris, were the likely decision
makers. For the above reasons, we were convinced that the reason they
gave for not allowing the Claimant to remain in employment, did not hold
water. Clearly, and for understandable reasons, neither was comfortable
being associated with that decision, but we concluded that it was their
decision, and that deep down they know that. We also concluded that they
took the decision because the Claimant was continually raising
harassment and the lack of support from them, which resulted in a
grievance, and had come to be regarded as a nuisance because of that.
152. At the beginning of June 2018, there were some issues over the
signage that was put up when the gender-neutral toilets were finally
opened (specifically that the sign appeared to show a male and a female
holding hands, rather than a male and female). Although this point was
raised before us, we decided it was not relevant.
153. On 9 June 2020, the LGBT+ launch event went ahead successfully.
The Claimant’s managers attended, although the Claimant said that this
was because a more senior manager had agreed to attend. The Claimant
was helping out at the event.
154. The Claimant contacted ACAS on 18 June and an Early Conciliation
Certificate was issued on 26 June 2018.
155. On the 20 June 2018, the Claimant contacted Ms Morris, detailing
further unacceptable comments. On 11 June, a colleague shouted to a
group of men to draw attention to the Claimant. On the same day, a
colleague looking the Claimant in the eye and ‘checked out’ her legs. The
Claimant also recorded on the 18 June that a male colleague said to her:
“The trans-community ought to be grateful. Some of their antics have
nearly damned near turned me TERF [305]. That was the same male
colleague who had previously used the term TERF.
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156. In the same email, the Claimant also said a colleague told her that on
13 June they had raised LGBT+ problems at JLR with Mr Nigel Blenkinsop
(the Board Member who had by this point taken on responsibility for
equality and diversity) and that Mr Blenkinsop said he did not recall
LGBT+ being discussed at Board level ever [305].
157. The Claimant informed Ms Morris she was self-medicating hormones
under supervision of her doctor to monitor her liver function. She asked
about the arrangements for ceasing employment [305].
158. On 28 June 2018, the Claimant received the appeal outcome in writing
from Mr Bingham [306-310]. As already noted, the appeal was dismissed.
Mr Bingham accepted in evidence that for the most part the outcome letter
was drafted by Ms Morris. The first part mirrored the grievance outcome
by setting out the two strands i.e. the corporate strand on the short-term
actions. In terms of lack of workplace support, the letter said that the
Claimant had been referred to OH. Reference was also made to the
Dignity at Work Procedure (although, as noted, Mr Bingham said he had
not actually looked at it). The letter also mirrored what the grievance
outcome letter said about the LGBT+ network, and use of toilets. In
response to the point made by the Claimant about reporting hate crimes,
the letter said the Respondent did not prevent any employee from
escalating serious matters to the Police, but if the incident was related to
employment, then the Respondent asked that the internal procedure
should be followed so that the organisation could investigate and take
action. In terms of site safety, the letter said there was an emergency
number for business protection that staff could use if they felt threatened
or concerned about their welfare. In relation to concerns raised about the
Claimant’s health, the letter stated: “The local management team and HR
are not qualified to give guidance on issues such as self-harming, suicidal
thoughts etc” and that a referral to OH had been made. The letter
concluded by saying: “The grievance process can only investigate the
concerns related directly to you. If other employees have work concerns,
they need to raise these directly or escalate via the LGBT+ Committee.
We reserve the right to investigate these concerns without an employee’s
involvement, but without relevant names, this is impossible.”
159.

On the 29 June 2018, the Claimant’s employment came to an end.

160. In our bundle of documents, specifically pages 121E onwards, was a
document adopted by the Respondent 2019. It is titled Transitioning
Guidelines, Guidance and Support for Line Managers [121F]. Amongst
other things, it explains that for all individuals transition is a journey and
one that will differ from person to person. It states: “It is important to
recognise that the final destination of any transition may not be clear at the
outset and that this is OK…. We want to provide the support the
individuals need whilst on their transition journey wherever it may lead”
[121G]. It explains that if a member of a team approaches their manager
with the intention to transition, the manager’s support is critical. It goes on
to say: “In the first instance, raise a ticket with HR who will assign a
Caseworker who will support you and your colleague throughout the
process” [121H]. “The Manager must be aware of the actions from
colleagues and address expectations, goals and related matters because
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this is critical in order to achieve a positive outcome”. The policy explains
this involves being available to answer questions and differentiating
between personal beliefs and appropriate behaviour. It states that
involving the transitioning employee in the education of colleagues is
recommended if the individual is comfortable doing so.
161. This is a very good policy but came too late for the Claimant. It is very
much in line with guidance the Government issued in 2015 on the
recruitment and retention of transgender staff [T3]. It is very likely to have
been based on advice and information from Stonewall. There is similar
guidance for employees.
162. There is a major difficulty with that document. The Respondent’s
Managers who gave evidence had not been aware of it until they saw the
final bundle for these proceedings (as the numbering indicates, it was
inserted recently). They all agreed it would have been very useful to them
when they were involved in the Claimant’s transitioning journey. From this,
it can be readily inferred that although the Respondent has a very good
policy, none of those who were supposed to be implementing it, knew it
existed. Similar comments apply to other policies referred to previously – if
the Respondent’s witnesses knew they existed, they were not familiar with
the content, and were not advised to look at them. It was particularly
surprising to us that this was the situation in September 2020, given that
the Claim Form was presented on the 28 September 2018, the Response
was submitted on the 5 November 2018, and the Respondent knew about
these proceedings since ACAS Early Conciliation which pre-dated the
effective date of termination of the Claimant’s employment. What was
even more surprising, was that the Respondent continued to rely on the
statutory defence (see Conclusions below).
163. The resulting Case Management led to the allegations being set out in
Schedules in the list of Further and Better Particulars [69H to S] and in the
List of Issues [69T to U] which are dealt with below.

Submissions
164. In the interests of brevity, we will not deal with the submissions in
relation to the various claims and allegations, which we shall cover when
we set out the law, the allegations, and our conclusions. We shall deal
with the statutory interpretation point at this stage.

Statutory Interpretation
165. Section 4 of the Equality Act Part 2, 2010 “the EA10”) identifies
characteristics which are protected. This includes gender reassignment.
The subsequent sections define certain of those protected characteristics.
Section 7 defines gender reassignment as follows:
(1)
A person has the protected characteristic of gender
reassignment if the person is undergoing or has undergone a process
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(or part of a process) for the purpose of reassigning the person’s sex
by changing physiological or other attributes of sex.
(2)
A reference to a transsexual person is a reference to a person
who has protected characteristic of gender reassignment.
(3)
In relation
reassignment:

to

the

protected

characteristic

of

gender

(a)

A reference to a person who has a particular
characteristic is reference to a transsexual person; and

(b)

Reference to persons who share a protected
characteristic is reference to transsexual persons

Respondent’s submissions
166. In paragraph 3 of her closing note [R3], Ms Ferrario referred to a report
produced in 2016 by the Women and Equality Select Committee titled
“Transgender Equality” which made 35 recommendations for the purpose
of tackling everyday transphobia.
167. Ms Ferrario highlighted two recommendations. Firstly, page 10,
recommendation 4, of the Report was: “The Government must look into
the need to create a legal category for those people with a gender identity
outside that which is binary and the full implications of this”. The
Government’s response was that this would be kept under consideration.
Secondly, page 12, recommendation 10: “The protected characteristic in
respect of trans people under the Equality Act should be amended to that
of ‘gender identity’. The Government’s response said (amongst other
things): “Wider categories of transgender people such as cross-dressers,
non-binary and gender-fluid people are protected if they experience less
favourable treatment because of gender reassignment, for example, if they
are incorrectly perceived as undergoing gender-reassignment when in fact
they are not, or incorrectly perceived to be male or female… We will keep
this under review.”
168. The Respondent’s representative submitted that because no changes
were made to the EA10 to reflect those recommendations, therefore nonbinary, or gender-fluid, persons are not recognised or protected, which
might be far from satisfactory, but is the legal position. The Respondent
also argued that the sole example given by the Government concerned
incorrect perception that a person is undergoing gender reassignment
when they are not, and that this was unequivocal and did not apply to the
claimant’s situation.
169. The Respondent’s case was that at the material time, the Claimant was
not undergoing gender-reassignment because she was gender-fluid and,
during cross-examination, had accepted she was non-binary. It was
submitted that the fact that the Respondent had looked to support the
Claimant through transition with gender-fluid status, to try and make her
work environment a comfortable as possible, was not a legal admission
that she was protected under the EA10. It was argued that once the claim
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was issued and legal advice obtained, the Respondent’s Solicitor quite
properly explored whether the Claimant was entitled to protection, that the
issue was legitimately raised, and that the Respondent should not be
criticised for doing so.
Claimant’s Submissions
170. In her submissions [C5], Ms White dealt with this legal point by
reference to extracts from Hansard [C2]. She highlighted remarks made by
the Solicitor General. The Claimant’s representative submitted that
Column 170 recognises that gender is a spectrum and that Column 171
makes it clear that that there was no need for medical, let alone surgical,
intervention for person to be protected from the purposes of genderreassignment. It was further argued that Column 172 makes it clear that
“someone who has a gender-identity that is different from that expected
from a person of their recorded natal sex” is covered. Ms White submitted,
by reference to Column 204, that a person who starts to dress, or behave,
like someone who is changing their gender, or is living in an identity of an
opposite sex, is protected. Finally, by reference to Column 205, it was
submitted that the Bill did not use a medical model and that gender
reassignment concerns a personal journey and moving a gender identity
away from birth sex.
171. The Claimant’s representative also submitted that the Respondent’s
reliance on the 2016 Select Committee Report, was misplaced because it
does not show what was in the mind of Parliament at the time; and that the
fact that recommendations were made, was not evidence that the
proposed changes were legally required.
172. Ms White also submitted that documents which we had drawn to the
attention of the parties i.e. the Equality Act Explanatory Notes [T1]; and
the Equality and Human Rights Commission (“EHRC”) Guidance on the
Equality Act 2010 [T2], specifically paragraphs 2.23-2.26, were of no
assistance because they took us no further than the definition contained in
the EA10. The final document T3 was the document we have referred to
above – Government guidance for employers on the recruitment and
retention of gender staff [T3]. It was submitted that this was merely
guidance and not a definitive statement of the law
Our conclusions on this point
173. It is correct to say that there appears to be no binding legal authority,
or even first instance decision on this important legal point. It is also fair to
say that the definition in section 7(1) EA10, specifically the phrase
“proposing to undergo”, could be interpreted in a number of ways,
covering a spectrum encompassing “is actively considering”, intends to”
and “has decided to”. The remainder of section 7(1) “”is undergoing, or
has undergone, a process (or part of a process)…. by changing
physiological or other attributes of sex” [our emphasis added], is, in our
view, less problematic.
174. Consequently, and unusually, it was important to consider the intention
of Parliament in enacting section 7(1) EA10. One of the issues the EA10
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sought to deal with (and to some degree has) was moving away from
medicalising protected characteristics. It is not clear that that has entirely
been achieved in relation to the definition of disability. Be that as it may, in
terms of gender-reassignment, the intention was to make it clear that a
person need not intend to have surgery, or indeed ever have surgery, in
order to identify as a different gender to their birth sex. We consider that
the words we have highlighted in paragraph 173 make it clear, and beyond
dispute, that gender reassignment need never be a medical process.
175. Turning then to the words “proposing to undergo”, we accepted that Ms
White was correct to argue that, to the extent those words are ambiguous
and/or capable of a number of interpretations, the intention of Parliament
is an aid to statutory interpretation. We concluded that the Select
Committee Report, and the documents we drew to the intention of the
parties, were not of great assistance. It is right to say that the Explanatory
Notes and EHRC Guidance [T1 and T2] are not a definitive statement of
the law and do not, in any event, add to section 7(1). T3 (Guidance for
employers) concerns good practice, rather than law. We drew those
documents to the attention of the parties for the sake of completeness, but
have not found of help. As regards the Select Committee Report, we
endorse the observations made by Ms White.
176. Consequently, we decided that the only useful aid to interpretation was
Hansard. In that regard, the remarks of the Solicitor General, who was the
sponsoring Minister i.e. the Minister charged by the Government with
moving the Equality Bill, as it then was, through Parliament, were the
relevant parts for our purposes (interesting though some of the other
contributions undoubtedly are).
177. We had regard to the following extracts. In Column 168: “It concerns a
personal move away from one’s birth sex, into a state of one’s choice… a
personal process which may be proposed but never gone through. It may
have happened. Its nature may be medical one. It may be choosing to
dress in a different way, and moving a gender identity away from birth
sex”. In Column 179: “Someone who was driven by a characteristic would
be in the process of gender reassignment, however intermittently it
manifested itself”. Column 171: “Gender reassignment, as defined, is a
personal process, so there is no question of having something to do
something medical, let alone surgical, to fit the definition”. Column 172:
“Fourthly [as regards the definition], someone who has a gender-identity
that is different from that expected from a person of their recorded natal
sex is covered too. Where is the deficiency in our clause?”. Finally,
Column 204: “At what point [proposing to undergo] amounts to
“considering undergoing” a gender reassignment is pretty unclear.
However, “proposing” suggests a more definite decision point, at which the
person’s protected characteristic would immediately come into being.
There are lots of ways in which that can be manifested – for instance, by
making their intention known. Even if they do not take a single further step,
they will be protected straight away. Alternatively, a person might start to
dress, or behave, like someone who is changing their gender or is living in
an identity of the opposite sex. That too, would mean they were protected.
If an employer is notified of that proposal, they will have a clear obligation
not to discriminate against them” (our emphasis added).
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178. We thought it was very clear that Parliament intended gender
reassignment to be a spectrum moving away from birth sex, and that a
person could be at any point on that spectrum. That would be so, whether
they described themselves as “non-binary” i.e. not at point A or point Z,
“gender fluid” i.e. at different places between point A and point Z at
different times, or “transitioning” i.e. moving from point A, but not
necessarily ending at point Z, where A and Z are biological sex. We
concluded that it was beyond any doubt that somebody in the situation of
the Claimant was (and is) protected by the legislation because they are on
that spectrum and they are on a journey which will not be the same in any
two cases. It will end up where it does. The wording of section 7(1)
accommodates that interpretation without any violence to the statutory
language Consequently, there is jurisdiction to hear the gender
reassignment claim.
The Law
179.
The relevant legislation in respect of the allegations of direct
discrimination is contained in the EA10. The legislative intention behind
the EA10 was to harmonise the previous legislation and modernise the
language used. Therefore, and in general terms, the intention was not to
change how the law operated unless the harmonisation involved codifying
case law or providing additional protection in respect of a particular
protected characteristic (see above, for example). Because of that, much
of the case law applicable under the predecessor legislation is relevant, as
has been confirmed by the higher courts on many occasions.
180.
Gender reassignment and sexual orientation are protected
characteristics. as defined by section 4 of the EA10. Sections 39 and 40 of
the EA10 prohibit unlawful discrimination against employees in the field of
work.
Section 39(2) provides that:
“An employer (A) must not discriminate against an employee of A's (B)—
(a)

as to B's terms of employment;

(b)
in the way A affords B access, or by not affording B access,
to opportunities for promotion, transfer or training or for receiving
any other benefit, facility or service;
(c)

by dismissing B; or

(d)

by subjecting B to any other detriment.”

Section 39(4) provides the same protection in respect of victimisation and
section 40 concerns unlawful harassment in the field of work. Section 120
EA10 confers jurisdiction on an Employment Tribunal to determine
complaints relating to the field of work. Section 136 of the EA10 provides
that: “if there are facts from which the court could decide, in the absence
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of any other explanation, that a person (A) contravened the provision
concerned, the court must hold that the contravention occurred”. This
provision reverses the burden of proof if there is a prima facie case of
direct discrimination or victimisation. The courts have provided detailed
guidance on the circumstances in which the burden reverses1 but in most
cases the issue is not so finely balanced as to turn on whether the burden
of proof has reversed. Also, the case law makes it clear that it is not
always necessary to adopt a two-stage approach and it is permissible for
Employment Tribunals to instead identify the reason why an act or
omission occurred (see discussion below).
181.
In summary, the EA10 provides that a person with a protected
characteristic is protected at work from prohibited conduct as defined by
Chapter 2 of it. In addition to the statutory provisions, Employment
Tribunals are obliged to take in to account the provisions of the statutory
Code of Practice on the Equality Act 2010 produced by the Commission
for Equality and Human Rights.
Direct discrimination
182.
Direct discrimination is defined in section 13(1) of the EA10 as “A
person (A) discriminates against another (B) if, because of a protected
characteristic, A treats B less favourably than A treats or would treat
others”.
184.
In the predecessor legislation, the words “grounds of” were used
instead of “because of”. However, subsequent case law has confirmed
that the change in wording was not intended to change the legal test. This
means that the legal principles in respect of direct discrimination remain
the same.
185.
The application of those principles was summarised by the
Employment Appeal Tribunal in London Borough of Islington v Ladele
(Liberty intervening) EAT/0453/08, which has since been upheld:
(a)
In every case the Employment Tribunal has to determine the
reason why the claimant was treated as he was.2 In most cases this
will call for some consideration of the mental processes (conscious
or subconscious) of the alleged discriminator.
(b)
If the Employment Tribunal is satisfied that the prohibited
ground is one of the reasons for the treatment, that is sufficient to
establish discrimination. It need not be the only or even the main
reason. It is sufficient that it is significant in the sense of being more
than trivial.3
(c)
Direct evidence of discrimination is rare and Employment
Tribunals frequently have to infer discrimination from all the material
facts. The courts have adopted the two-stage test which reflects the
1

Barton v Investec [2003] IRLR 332 EAT as approved and modified by the Court of Appeal in Igen v
Wong [2005] IRLR 258 CA
2
By reference to Nagarajan v London Regional Transport [1999] IRLR 572 HL
3
By reference to Nagarajan and also Igen v Wong [2005] IRLR 258 CA
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requirements of the Burden of Proof Directive (97/80/EEC). The
first stage places a burden on the claimant to establish a prima
facie case of discrimination. That requires the claimant to prove
facts from which inferences could be drawn that the employer has
treated them less favourably on the prohibited ground. If the
claimant proves such facts then the second stage is engaged. At
that stage the burden shifts to the employer who can only discharge
the burden by proving on the balance of probabilities that the
treatment was not on the prohibited ground. If they fail to establish
that, the Tribunal must find that there is discrimination.4 The
wording in s136 of The EA10 has not changed the way the burden
of proof operates – the claimant still has to show a prima facie case
of discrimination.5
(d)
The explanation for the less favourable treatment does not
have to be a reasonable one.6 In the circumstances of a particular
case unreasonable treatment may be evidence of discrimination
such as to engage stage two and call for an explanation. 7 If the
employer fails to provide a non-discriminatory explanation for the
unreasonable treatment, then the inference of discrimination must
be drawn. The inference is then drawn not from the unreasonable
treatment itself - or at least not simply from that fact - but from the
failure to provide a non-discriminatory explanation for it. But if the
employer shows that the reason for the less favourable treatment
has nothing to do with the prohibited ground, the burden is
discharged at the second stage, however unreasonable the
treatment.
(e)
It is not necessary in every case for an Employment Tribunal
to go through the two-stage process. In some cases it may be
appropriate simply to focus on the reason given by the employer
(“the reason why”) and, if the Tribunal is satisfied that this discloses
no discrimination, then it need not go through the exercise of
considering whether the other evidence, absent the explanation,
would have been capable of amounting to a prima facie case under
stage one of the Igen test. The employee is not prejudiced by that
approach, but the employer may be, because the Employment
Tribunal is acting on the assumption that the first hurdle has been
crossed by the employee.8
(f)
It is incumbent on an Employment Tribunal which seeks to
infer (or indeed to decline to infer) discrimination from the
surrounding facts to set out in some detail what these relevant
factors are.9
(g)
It is implicit in the concept of discrimination that the claimant
is treated differently than the statutory comparator is or would be
treated. The determination of the comparator depends upon the
4

By reference to Igen
By reference to Efobi v Royal Mail Group Ltd [2019] EWCA Civ 18
6
By reference to Zafar v Glasgow City Council [1998] IRLR 36 HL
7
By reference to Bahl v Law Society [2004] IRLR 799 CA
8
By reference to Brown v London Borough of Croydon [2007] IRLR 259 CA
9
By reference to Anya v University of Oxford [2001] IRLR 377 CA
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reason for the difference in treatment. The question whether the
claimant has received less favourable treatment is often inextricably
linked with the question why the claimant was treated as he was.10
However, as the EAT noted (in Ladele) although comparators may
be of evidential value in determining the reason why the claimant
was treated as he or she was, frequently they cast no useful light
on that question at all. In some instances, comparators can be
misleading because there will be unlawful discrimination where the
prohibited ground contributes to an act or decision even though it is
not the sole or principal reason for it. If the Employment Tribunal is
able to conclude that the respondent would not have treated the
comparator more favourably, then it is unnecessary to determine
the characteristics of the statutory comparator.11
186.
If the Employment Tribunal does identify a comparator for the
purpose of determining whether there has been less favourable treatment,
comparisons between the two people must be such that the relevant
circumstances are the same or not materially different. The Tribunal must
be astute in determining what factors are so relevant to the treatment of
the claimant that they must also be present in the real or hypothetical
comparator in order that the comparison which is to be made will be a fair
and proper comparison. Often, but not always, these will be matters which
will have been in the mind of the person doing the treatment when relevant
decisions were made. The comparator will often be hypothetical, and that
when dealing with a complaint of direct discrimination it can sometimes be
more helpful to proceed to considering the reason for the treatment (the
“reason why” question).12
Victimisation
187.
Section 27 of the EA 2010 defines victimisation as follows: “A
person (A) victimises another person (B) if A subjects B to a detriment
because B does a protected act, or A believes that B has done, or may do,
a protected act.”
188.
The definition is substantially the same as under the previous
legislation, save that reference was made to “less favourable treatment”
rather than “subjecting to detriment”. The former definition technically
required a comparator, although there was a real question as to whether a
comparator was necessary.13
189.
The starting point is that there must be a protected act. That was
not in dispute in this case. If there has been a protected act, the
Employment Tribunal must then consider whether the claimant was
subjected to detriment and, if so, whether that was because of it.
Harassment

10

By reference to Shamoon
By reference to Watt (formerly Carter) v Ahsan [2008] ICR 82 EAT
12
See for example Shamoon and Nagarajan v London Regional Transport[199] IRLR 572 HL
13
St Helens MBC v Derbyshire [2007] IRLR 540 UKHL
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190.
Harassment is defined in Section 26 of the Equality Act 2010 as
follows:
“(1)

A person (A) harasses another (B) if –
(a)

A engages in unwanted conduct related to a relevant
protected characteristic, and

(b)

The conduct has the purpose or effect of –
(i)
(ii)

violating B’s dignity, or
creating an intimidating, hostile, degrading,
humiliating or offensive environment for B.

(4)
In deciding whether conduct has the effect referred to in
subsection (1)(b), each of the following must be taken into account(a)

the perception of B;

(b)

the other circumstance of the case;

(c)

whether it is reasonable for the conduct to have that
effect.

191.
It is also relevant to note that Section 212 EA10, which deals with
general interpretation, provides at section 212(1) that “ ‘detriment’ does
not, subject to subsection 5, include conduct which amounts to
harassment.” Subsection 5 is not relevant because it applies where the
act does not prohibit harassment in respect of a particular characteristic,
such as pregnancy or maternity. The harassment provisions do apply to
gender reassignment and sexual orientation (section 26(5) EA10).
Consequently, where detrimental treatment amounting to harassment is
alleged, that should be considered before considering whether the act
complained of amounted to direct discrimination, because it cannot be
both. That does not, of course, prevent a Claimant from pleading in the
alternative, and it would usually be prudent to do so.
192.
The wording of section 26 makes it clear that a distinction is to be
drawn between conduct with “the purpose of… ” which will amount to
harassment as a matter of law, and conduct with “the effect of… ” In the
latter case the test is partly subjective (“the effect on B” and, arguably, “the
other circumstances of the case”) and partly objective (“whether it is
reasonable for the conduct to have that effect”).
Statutory Defence
193.
In this the Respondent seeks to rely upon the statutory defence
contained in Section 109(4) of the EA10 in respect of the allegations
brought under the Equality Act: “In proceedings against A’s employer (‘B’)
in respect of anything alleged to have been done by A in the course of A’s
employment, it is a defence for to show that B took all reasonable steps to
prevent A from doing that thing, or from doing anything of that description”.
In this section A is the alleged discriminator, usually a colleague.
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Time limits
194.
Section 123(1) provides that a complaint must be brought within the
period of three months from the date of the act complained of, or such
other period as the employment tribunal considers just and equitable. If
acts extend over a period i.e. form part of a continuing course of conduct,
limitation is judged by reference to the last act. The test is broad but C
must show a link (see Hendricks v Commissioner of Police for the
Metropolis [2003] IRLR 96 EWCA). If an act is out of time, there is a wide
discretion to extend time, but the Claimant must show time should be
extended on a just and equitable basis (see Robertson v Bexley
Community Centre [2003] IRLR 434 EWCA). However, that is essentially a
question of fact for the Employment Tribunal (see Lowri Beck v Brophy
[2019] EWCA Civ 2490).
Constructive unfair dismissal
195.
The relevant legislation as regards constructive unfair dismissal is
section 95 of the Employment Rights Act 1996:
(1)

For the purposes of this Part an employee is dismissed by
his employer if (and, subject to subsection (2), only if) –
(c) the employee terminates the contract under which he is
employed (with or without notice) in circumstances in
which he is entitled to terminate it without notice by
reason of the employer’s conduct.”

Sections 95(2) is not relevant in this case.
196.
The legal framework for constructive unfair dismissal claims is well
established by case law. In order to claim constructive dismissal there
must have been a breach of contract by the respondent, which was a
fundamental or significant breach going to the root of the contract
(Western Excavating (ECC) Ltd v Sharp [1979 IRLT 27 CA). It can be a
breach of an express contractual term or an implied contractual term. In
this case the claimant was alleging breaches of the implied term of mutual
trust and confidence. In the case of Malik v BCCI [1997] IRLR 462, the
House of Lords considered the implied term of mutual trust and
confidence. It was held that the implied obligation extends to any conduct
by the employer calculated or likely to destroy or seriously damage the
relationship of trust and confidence between employer and employee.
There must be an objective consideration of the conduct concerned. In
addition, the conduct must be without reasonable or proper cause. If the
conduct concerned is, viewed objectively, likely to cause damage to the
relationship between the employer and employee, a breach of the
employer’s obligation may occur. The motive of the employer is not
relevant (see also Lewis v Motorworld Garages Ltd [1985 [IRLR] 465 CA).
It has also been established that the function of the tribunal is to look at
the conduct as a whole and to ask whether, judged reasonably and
sensibly, the employee cannot be expect to put up with it (Woods v W M
Car Services (Peterborough) Ltd [1981] IRLR 347 EAT). Any breach of the
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implied term will amount to a fundamental breach of contract (Woods). In
addition, it has been established that the fundamental or significant breach
of contract could be an individual incident or could be a series of events
that cumulatively amounts to a breach of the term. The final straw must be
an act in a series of earlier acts which cumulatively amount to a breach of
the implied term. It does not have to be of the same character as the
earlier acts, but must contribute something to the breach, although what it
adds may be relatively insignificant (London Borough of Waltham Forest v
Omilaju [2005] IRLT 35 CA)
197.
If there has been a fundamental breach of contract, the claimant
must prove they resigned in response to it, and that they did not delay in
doing so, thereby affirming the breach. If the claimant establishes the
above, their resignation is to be treated as a dismissal - a constructive
dismissal. If there has been a constructive dismissal rather than a
resignation, the tribunal must technically move on to consider whether the
dismissal is fair or unfair, in accordance with the provisions of section 98
of the 1996 Act. In practice, this point arises infrequently.

Discussion and Conclusions
198. The schedule of allegations was not the most helpful document,
because it divided the allegations into different categories e.g. there was a
section dealing with allegations of direct discrimination and another
dealing with allegations of harassment, which contained much the same
acts. In addition, there was a schedule for acts relied on in relation to the
grievance process and another for the purposes of constructive unfair
dismissal – again listing many of the same acts. Furthermore, there were
separate schedules for the protected characteristics of gender
reassignment and sexual orientation, which also contained duplication.
There was one allegation of victimisation, which was not contained in the
schedule, but in the list of issues.
199. For the reasons explained above (see paragraph 192) we decided to
consider the allegations of harassment related to gender reassignment
first [69Q].
Harassment – gender reassignment
200. Working our way through the Schedule at 69Q, allegation 1 (which was
really three allegations) concerned the Claimant’s discussion with Mr
Poole on 24 May 2017. They were:
(a)

the Claimant was described as “not normal” by Mr Poole having
disclosed her intention to transition;

(b)

that the Claimant was told that she could not dress according to
gender; and

(c)

when asked about toilet facilities was told to use the disabled
toilet as such other staff had been required to do previously.
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201. We accepted that allegation 1(a) was partly factually correct – we
found that Mr Pole described the situation as “not normal” rather than the
Claimant. Allegation 1 (c) was factually correct. Allegation 1 (b) failed on
the facts, because Mr Poole did not tell the Claimant not to dress
according to gender – he did ask the Claimant to delay attending work in
female-type clothing until Mr Morrison was back. We did not accept that
1(a) amounted to harassment because it was not said with the purpose of
“harassing” the claimant (by reference to the definition) and could not
reasonably be said to have that effect. Similarly, we concluded 1(c) did not
amount to harassment because it was not said with the purpose of
“harassing” the claimant (by reference to the definition) and could not
reasonably be said to have that effect . This meant 1(a) and (c) fell to be
considered as allegations of direct discrimination because of gender
reassignment.
202.

We can deal with the following allegations together:

Allegation 2: On 30 June 2017, a comment was directed at the claimant: “I
was checking out your dress, saw it was you and my jaw dropped”.
Allegation 4: On 10 July 2017, a male colleague said to the Claimant: “So
what’s going on? Are you going to have your bits chopped off?”.
Allegation 5: On 22 July 2017, the Claimant was told “not to be sensitive”
by Ms Suzanne Beaumont of HR in relation to issues raised regarding
transition at work.
Allegation 6: On 7 August 2017, The Claimant overheard two colleagues
saying: “Have you seen it” and “I saw it in the atrium”. When the Claimant
reported this to Ms Kirsty Pitcher of HR, she replied: “Well what else do
you want them to call you?”
Allegation 7: On 27 September 2017, the Claimant was asked by a male
colleague: “How do you get around in them? It looks hard work.”
Allegation 8: On 12 October 2017, a female colleague looked at the
Claimant and said: “Oh my God!”.
Allegation 9: On 31 October 2017, a male contractor seeing the Claimant
dressed in female clothing (and not Halloween clothing) asked “Is this [i.e.
her outfit] for Halloween?”.
Allegation 10: On 17 November 2017, the Claimant was told by a female
Engineer: “It’s nice to see you here in your attire. You have cracking legs”.
Allegation 11: On the 24 January 2018, the Claimant was beeped at
aggressively by a male lorry driver who worked for a contractor affiliated to
the Respondent.
Allegation 13: On 6 February 2018, the Claimant heard someone say
about her: “Oh my God. Wow!”
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Allegation 14: On 5 March 2018, a female colleague said to the Claimant;
“Don’t take this the wrong way, but saw you as the top half didn’t match
the bottom half”.
Allegation 15: On 14 March 2018, the Claimant overheard a conversation
about her, in which one colleague said: “Oh my god!” and the other
replied: “Do you know what it is”?
Allegation 17: On 26 March 2018, a male colleague said to the Claimant:
“Are you not fem today”?
Allegation 18: On 17 April 2018, a senior male colleague said to the
Claimant: “In Gaydon today and noticed the great outfit”.
Allegation 19: On 30 April 2018, a male colleague said to the Claimant:
“What do you think of trans versus TERFS? I don’t think trans should use
female spaces until they have the op”.
Allegation 20: On 4 May 2018, a colleague said to another colleague,
(making reference to the Claimant): “What the hell is that?”
Allegation 21: On 21 May 2018, Mr Poole laughed at the Claimant for
suggesting that he might wear a rainbow lanyard.
Allegation 22: On 7 June 2018, the Claimant was copied into an email
from a male colleague saying: “I am looking in the back of my wardrobe for
my tutu, by the way… but I can only find my stillies”.
Allegation 23: On 11 June 2018, a male colleague “Hi” to the Claimant and
stared at her [legs] in a manner that made her feel uncomfortable.
Allegation 24: On 18 June 2018, a male colleague (the same colleague
who is referred to in allegation 19) said to the Claimant: “the trans
community ought to be grateful because some of their antics have damnnear turned me TERF”.
203. We have made findings that all of the above occurred (see findings of
fact). In fact, none were disputed (apart from Mr Poole’s assertion that he
did not laugh – see allegation 21, where we held that he did). Indeed, the
Respondent’s witnesses accepted the Claimant was subjected to offensive
remarks over a long period. It is clear that all (with the possible exceptions
of allegations 10 and 18) had the purpose of harassing the claimant
because of gender reassignment. Assuming allegations 10 and 18 did not
have the purpose of “harassing” the claimant (as defined), we accepted
that she found the comments humiliating and degrading and that, viewed
objectively, it was reasonable for her to do so. Consequently we found for
the Claimant on the allegations set out in paragraph 202.
204. Allegation 12 was that on the 2 February 2018, Mr Poole responded
with a joke about a man with long hair who was whistled at, in response to
the Claimant seeking to ask him to take an interest and provide some
support in relation to transitioning. Mr Poole accepted he said this, but not
as a joke. He accepted that it was extremely tactless to do so. We did not
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think that his comment related to gender reassignment, so we did not find
for the Claimant on this allegation. It did, however, demonstrate Mr Poole’s
inability to support the Claimant, because the respondent had not
equipped him with the skills, or given him the support, to do so.
205. Allegation 16 was that on 16 March 2018, the Respondent did not
address in adequate detail, issues raised by the Claimant regarding lack of
support, including lack of LGBT+ and lack of adequate toilet facilities. We
were unclear as to why the Claimant chose that date, probably because it
was the date of the stage 1 grievance outcome. In any event, we found for
the Claimant in part in respect of that allegation, because the proposals
made to enable the Claimant to access toilet facilities were inadequate
and insulting, and exposed her to potential confrontation and
embarrassment. Consequently they had the effect of creating an
intimidating, hostile, degrading, or offensive environment for her when
viewed objectively. To that extent, allegation 16 is upheld.
206. Allegation 25 was undated, and was that a transitioning checklist was
not carried out to ensure the Claimant had everything she needed to
transition. That was factually correct, but we did not consider it to amount
to harassment or direct discrimination related to/because of gender
reassignment. We thought it was more properly characterised as a step
which the Respondent could have taken, to avoid behaving unlawfully in
respect of the protected characteristic of gender reassignment. As will be
clear from our findings of fact, the Respondent did not have the slightest
idea what a transitioning checklist was.
207. Allegation 3 is more properly an allegation in respect of sexual
orientation and is dealt with below at paragraph 209.
208. Consequently, we found that the claimant’s allegations of harassment
because of gender reassignment in respect of allegations 2, 4 to 11, and
13 to 24 of the harassment schedule were well-founded. We decided that
these allegations were clearly part of a continuing course of harassment
and were therefore in time. In the alternative, it would have been just and
equitable for them to be heard.
Sexual orientation harassment
209. Allegation 3 of the gender reassignment harassment schedule was that
on the 19 June 2017, the Claimant overheard a male colleague say he
would like to: “Get rid of all gay people”. We accepted that it happened.
We considered that this allegation was more properly categorised as
harassment related to sexual orientation rather than gender reassignment.
Harassment does not need to be directed at the complainant, nor does the
complainant have to possess the protected characteristic. The comment
clearly amounted to harassment because of sexual orientation. However,
this was not part of a continuing course of conduct, it was a one-off act, it
was out of time, and we did not consider it just and equitable to extend
time. Consequently, there was no jurisdiction to hear it, and we dismissed
it.

55

AB 2043

Case No: 1304471/2018
210. The remaining allegations in the sexual orientation schedule were
more properly classed as allegations relating to the protected
characteristic of gender reassignment, and have been dealt with already.
Direct discrimination – gender reassignment
211. The direct discrimination schedule has, of course, become much
shorter because of our findings in relation to the harassment claim.
212. The only allegations remaining are those described above at 1(a) and
1(c) of the gender reassignment schedule, and also at 1(a) and (c) of the
direct discrimination schedule. We concluded that Mr Poole describing the
situation i.e. the Claimant’s transitioning as “not normal”, and his
instruction to use the disabled toilets (albeit that the latter was in good faith
based on previous practice) both amounted to direct discrimination
because of gender reassignment. A person who was not transitioning
would not have been treated that way. The allegations are out of time, but
are of a similar ilk to the harassment claims and, as such, form part of a
continuing course of conduct, so there is jurisdiction to hear them. We
concluded there was direct discrimination because of gender
reassignment in relation to allegations 1(a) and (c).
Victimisation
213. There is one allegation of victimisation which, as noted above, is
contained in the agreed list of issues [69T & U at 69U]. It is worded as
follows: “It being admitted that the Claimant’s grievance was a protected
act, was the Claimant subjected to a detriment by the Respondent’s failure
to permit the Claimant to retract her resignation, such that liability under
section 27 EA10 is established?”. The short answer to that, for the
reasons set out in our findings of fact, in particular paragraph 151, is that
the decision did amount to unlawful discrimination because the decision
makers were influenced by the claimant’s grievance and, indeed, more
generally had come to see her as a nuisance because of her complaints
about their lack of support. The Claimant was notified of the decision on
22 May 2018, so that allegation was in time. We concluded that the
Respondent victimised the Claimant by failing to permit her to retract her
resignation.
Lack of support – grievance schedule
214. There was a schedule of allegations of lack of support and/or about the
way the grievance was handled. It really added very little to the allegations
we have already dealt with. It will be abundantly clear from our findings of
fact that the Claimant was not supported properly, and that no action was
taken to afford her protection from being exposed to serious harassment.
The consequence was that her mental health seriously deteriorated. The
Respondent was in a position to take action, and failed to do so. It is not
necessary to elaborate further. The facts speak for themselves.
The statutory defence
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215. We found it surprising, to say the least, that the Respondent continued
to rely on the statutory defence (Section 109(4) EA10) Since arguments
about it were included in the Respondent’s closing submissions, it
appeared to still be a live issue, despite concessions made by the
Respondent’s witnesses. In order to make out the statutory defence, it is
necessary for the Respondent to show that it took all reasonable steps to
prevent employees committing harassment or discrimination in the
workplace. Given that the Respondent had some policies but did little or
nothing to publicise or implement them, we found it hard to believe that the
statutory defence continued to be pursued. As will be apparent from our
findings of fact, the argument was totally without merit.
Constructive unfair dismissal
216. There was a schedule of allegations relied on as amounting to a
breach of trust and confidence. The Claimant gave notice on 10 April 2018
so clearly any acts after that date did not contribute to her decision. As to
the acts complained of before that date, the schedule added very little to
the allegations we have already dealt with and all the points are covered in
our findings of fact. It will be abundantly clear from those findings of fact
that at the point the Claimant gave notice, there had been a fundamental
breach of the duty of mutual trust and confidence by the Respondent. The
Respondent did not have reasonable or proper cause for acting as it did.
The Claimant was entitled to affirm that breach, and she did so, albeit that
she did not use the term “resignation” or the term “constructive dismissal”.
217. We did not accept the Claimant’s decision to remain in work (if her
health permitted) until the end of June 2018, constituted an affirmation of
the breach. She had reasons for doing so, and she did not know if she
would be able to. Nor did we accept that the Claimant’s request to retract
her notice was any form of affirmation of that breach. The Claimant’s
reasons for doing so, were that one person could make a difference and
certainly had nothing to do with any change in the Respondent’s
behaviour. Furthermore, she was still unwell. It is possible that if the
Respondent had allowed the Claimant to retract her notice, she would
have affirmed the breach – but that was not the position.
218. The Respondent’s Counsel, in her submissions, raised the possibility
that there was a potentially fair reason for dismissal i.e. some other
substantial reason. That argument would seem to be reliant on the
proposition that there was a mutual loss of trust and confidence. We did
not accept that was the case. The Claimant had not acted in any way that
went to the heart of the contract, as is evidenced by her performance
reviews.
219. Furthermore, to the extent that the Respondent’s argument was reliant
on the proposition that the unlawful decision to fail to permit the claimant
to retract her notice was made because the Respondent had lost trust and
confidence in her, we rejected it. The proposition that the respondent
could rely on its unlawful conduct to defeat the constructive unfair
dismissal claim is unattractive, to say the least. By analogy to HMPS v
Beart No.2 [2005] EWCA Civ 248, the chain of causation as regards
victimisation would not be broken in any event, so the Respondent’s
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argument, if correct, would make little difference to compensation, save as
regards the basic award and loss of statutory rights. For those reasons we
did not accept there was a potentially fair reason for dismissal.
Consequently, we concluded that the Claimant was constructively unfairly
dismissed.
The remaining allegations
220.

The remaining allegations were dismissed.

Remedy - aggravated damages, recommendations, and ACAS uplift
221. The parties requested us to decide whether it would be appropriate to
award aggravated damages in this case. We decided that it was beyond
any doubt that this was a case which cried out for such an award. There
were two reasons for that. Firstly, because of the egregious way the
Claimant was treated when being subjected to serious harassment (see
paragraphs 127, 131, 132 and 141 for examples of this). In this day and
age such treatment was frankly unconscionable. Secondly, the very
insensitive approach taken by the Respondent in defending this case,
which resulted in the cross-examination referred to in our findings (see, for
example, paragraphs 121 and 149), did nothing but compound existing
injury to feelings. Some of the points put were bordering on offensive,
such as suggesting the Claimant was “hypersensitive”, that “the situation
can’t have been that bad” and that the Claimant had taken things “out of
proportion because she was depressed and had no personal support in
her home-life which made her feel isolated”.
222. For the record, we consider that Ms Rose Taylor was (and is) a
remarkably resilient person and continued to be so, despite being made
very unwell by the Respondent’s total and abject failure to protect her from
harassment. It is praiseworthy that she made a real difference in relation
to diversity and equality, especially in relation to LGBT+, at JLR. It is
regrettable that the burden of doing so fell on her, and that the
Respondent sought to use her willingness and commitment to doing so,
against her in the hearing before us. We come back to the question of
what else could be a greater priority than preventing an employee from
suffering harassment in the workplace, and the acknowledgement that
there should not be.
223. For the avoidance of doubt, our comments regarding the conduct of
these proceedings, related to the hearing before us, and not to the
Respondent’s conduct of the proceedings up to that point. Furthermore,
we do not criticise the Respondent for raising the section 7 EA10
interpretation point in the slightest. It is a proper argument and goes to
jurisdiction.
224. We told the parties that we were minded to consider making
recommendations in order to alleviate the Claimant’s injury to feelings by
ensuring the Respondent corporately, takes positive steps to avoid this
situation arising again. Such recommendations would, of course, benefit
the Respondent, because they would help to ensure that a claim such as
this does not arise in the future.
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225. As regards the other remedy point, the ACAS uplift, the Claimant
submits that 20% would be appropriate because of the Respondent’s
wholesale failure to deal with her grievance properly. We concluded that
was an appropriate sum bearing in mind the Respondent’s size and
resources, and the extent of the failure.
Other matters
226. We told the parties that we wanted to make it absolutely clear that we
would regard very dimly any attempt by the Respondent to suggest that
the failings in this case were the responsibility of the individual managers.
That is simply not the case. Mr Poole, as we have observed, was
completely out of his depth and looking for a lifeline, which was not there.
That applies equally to Mr Morrison, Mr Glithero and Mr Bingham. They
are employed as Engineers and we have no doubt they are experts in their
chosen field. The Respondent did not give them the tools or support to
deal with a situation such as this, which was completely outwith their area
of expertise. The advice from HR was woeful, but they cannot be blamed
for relying on it.
227. We thought it astounding that there was nothing in the way of proper
support, training and enforcement on diversity and equality until the
Claimant raised the issue in 2017, bearing in mind how long the legislation
has been in force. We had not seen a wholesale failure in an organisation
of this size in our collective experience as an industrial jury. This case
came about as a result of the culture of the organisation. The culture is
not aligned to the Respondent’s policies, agreements, or statements of
intent. This is a lesson that has to be learnt at the highest level. It is a
systemic failure and demonstrates that the Respondent values its
employees’ ability to perform their key roles far more than their personal
welfare and wellbeing. We were pleased that the Respondent sent some
of its senior managers to hear our oral reasons, and we are hopeful that
this will lead to meaningful change.
228.

Written reasons were requested by both parties.
.

Employment Judge Hughes
______________________________________
Date: 26 November 2020
REASONS SENT TO THE PARTIES ON
30 November 2020

Krishan Dhariwal
............................................................................
FOR THE TRIBUNAL OFFICE
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Postscript
The Employment Tribunal reconvened to consider Remedy on 2 October 2020.
The parties had agreed compensation and recommendations. We considered
that only one of those recommendations fell within our statutory remit, but the
others have been Ordered by consent. We are pleased that the Respondent has
thus far shown commitment to bringing about change for the better. The Claimant
has an outstanding costs application which is listed for 22 January
2021. An Order has been made in respect of that hearing, which is timetabled to
allow the parties the opportunity to consider these reasons before preparing for
that hearing. The Remedy Judgment had already been promulgated and is
reproduced below, for information only.
Remedy Judgment
The unanimous decision of the Employment Tribunal is that:
1
We make a statutory recommendation that the Respondent’s Board of
Directors read and discuss our written reasons for this judgment at a Board
meeting on or before 1 March 2021. A copy of the minutes recording that this has
taken place is to be sent to the claimant by 15 March 2021.
2
The Claimant’s application for costs will be heard on 22 January 2021 and
directions about that have been made in a separate Case Management Order.
By consent:
3
The Respondent’s Board (“JLR”) agrees to appoint one of its number as a
Diversity and Inclusion Champion.
4
The Respondent’s Board shall commission a report by a recognised
diversity organisation, such as Stonewall, to investigate diversity and inclusion
throughout JLR (to include speaking to the claimant) and produce a report setting
out the current position and the steps necessary for JLR to become a “standard
setting organisation” in the diversity and inclusion field across all the protected
characteristics.
5
Thereafter, for the next five years, an expert appointed in the same way
will produce an annual report of progress by reference to the original report.
6
The report referred to in paragraph 4 above, and the annual reviews
referred to in paragraph 5 above, shall be made public and sent to all employees
and workers at JLR, and to the Claimant.
7
The Respondent agrees to pay the sum of £180,000 to the claimant in full
and final settlement of this claim. This amount does not include the claimant’s
costs application.
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Regina (Bell and another) v Tavistock and Portman
NHS Foundation Trust (University College London
Hospitals NHS Foundation Trust and others intervening)
B

[2020] EWHC 3274 (Admin)
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Dame Victoria Sharp P, Lewis LJ, Lieven J

Children — Medical treatment — Consent — Puberty-blocking drugs prescribed to
children experiencing gender dysphoria — Whether lawful — Whether children
and young persons under 18 competent to consent to such treatment — Family
Law Reform Act 1969 (c 46), s 81
The defendant NHS trust operated a gender identity development service
providing specialist care to children and young persons up to the age of 18 who
experienced gender dysphoria. After assessment the service might refer such persons
to one of two other NHS trusts (the ﬁrst and second interveners) whose clinicians
might be prepared to undertake medical interventions, including the administration
of certain hormone or puberty-blocking drugs to suppress the physical developments
which would otherwise occur during puberty. Between 2011 and 2014 such drugs
started to be prescribed for those aged 12–15 and in mid-puberty under an approved
early intervention research study, as the ﬁrst of three possible stages of physical
intervention; the second stage being the prescription of cross-sex hormones from
around the age of 16, and the third stage being gender reassignment surgery for those
aged over 18. The results of the research study, and the eﬃcacy of such treatment for
children and young persons with gender dysphoria, had yet to be published. For the
year 2019/2020, 161 persons under the age of 18 were referred by the defendant’s
service for puberty blockers, 95 of whom were aged 10 to 16. It was the practice of
the defendant, through its service, to require the informed consent of children and
young persons recommended for such treatment. The ﬁrst claimant had been born
female and, at about the age of 15, had been prescribed puberty-blocking drugs to halt
the process of developing female sexual characteristics. She eventually transitioned
to a male, having taken cross-sex hormones to promote male characteristics and
undergone surgery, but later wished to revert to being female. The second claimant,
the mother of a girl aged 15, was concerned that her daughter might be referred to the
defendant’s service and be prescribed puberty blockers. By a claim for judicial review,
the claimants challenged the defendant’s practice of prescribing puberty-blocking
drugs to children under 18 as being unlawful on the ground, inter alia, that persons
below that age lacked competence to give valid informed consent to the treatment
and that cases of children under 18 ought to be referred to the Court of Protection.
On the claim—
Held, allowing the claim, (1) that whether a person under the age of 16 was legally
competent to make the relevant decision depended on the nature of the proposed
treatment as well as that person’s individual characteristics; that where the decision
was signiﬁcant and life-changing there was a greater onus to ensure that the child
understood and was able to weigh the information; that eﬀorts ought to be made
1

Family Law Reform Act 1969, s 8: see post, para 109.
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to allow the child or young person to achieve competency where that was possible
and clinicians ought, therefore, to work with the individual to help them understand
the treatment proposed and its potential implications in order to help them achieve
competence; that it was important not to set the bar too high and thus it was not
appropriate to equate the matters that a clinician needed to explain to the matters that
a child needed to understand to achieve competence; that the child or young person
needed to be able to demonstrate suﬃcient understanding of the salient facts and,
in deciding what facts were salient and what level of understanding was suﬃcient,
it was necessary to have regard to those matters to which weight objectively ought
to be given in the future, although the child might be unconcerned about them
now; and that, furthermore, not every individual under 16 might be able to achieve
competence in relation to the treatment proposed and, where the consequences of the
treatment were profound, the beneﬁts unclear and the long-term consequences to a
material degree unknown, it might be that competence could not be achieved however
much information was provided and supportive discussion undertaken (post, paras
126–132, 139, 145, 151).
(2) That, in the present case, the starting point for the consideration of competence
was that the administration of puberty blockers to people going through puberty
was a very unusual treatment in that (i) there was real uncertainty over the short
and long-term consequences of the treatment with very limited evidence as to its
eﬃcacy, or quite what it was seeking to achieve, and it was thus properly described
as experimental treatment, (ii) there was a lack of clarity over the purpose of the
treatment, and in particular whether it provided a “pause to think” in a “hormone
neutral” state or was a treatment to limit the eﬀects of puberty and thus the need
for greater surgical and chemical intervention later, and (iii) the consequences of
the treatment were highly complex and potentially lifelong and fundamentally lifechanging, going to the heart of an individual’s identity, so that it was quite possibly
unique as a medical treatment; that while the fact that a treatment was experimental
and had an as yet unknown impact did not, of itself, prevent informed consent
being given, it went to the critical issue of whether a young person could have
suﬃcient understanding of the risks and beneﬁts to be able lawfully to consent to
that treatment; that the nature and the purpose of the medical intervention had
also to be considered, it being relevant that the condition of gender dysphoria being
treated had no direct physical manifestation, whereas the treatment provided for the
condition had direct physical consequences by preventing the biological and physical
development which would otherwise take place at that age; and that the consequences
of taking puberty blockers for gender dysphoria, which had also to be considered in
the context of informed consent, fell into two interlinking categories, namely, those
that were a direct result of taking the puberty blockers themselves, and those that
followed on from progression to the second stage of taking cross-sex hormones, with
the evidence showing that (i) the vast majority of children who took puberty blockers
moved on to take cross-sex hormones, with the ﬁrst and second stages forming parts
of one clinical pathway so that, once on that pathway, it was extremely rare for a
child to get oﬀ it, and (ii) the use of puberty blockers was not itself a neutral process
by which time stood still for the child, whether physically or psychologically, but
instead prevented the child going through puberty in the normal biological process
so that the child was not undergoing the physical and consequential psychological
changes which would contribute to the understanding of a person’s identity (post,
paras 74, 134–137, 143).
(3) That, therefore, in order to achieve competence the child or young person
would have to understand not simply the implications of taking puberty blockers
but also those of progressing to cross-sex hormones; that, consequently, the relevant
matters that a child would have to understand, retain and weigh up in order to
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have the requisite competence in relation to puberty blockers were (i) the immediate
consequences of the treatment in physical and psychological terms, (ii) the fact that
the vast majority of patients taking puberty blockers went on to cross-sex hormones
and, therefore, that they were on a pathway to much greater medical interventions,
(iii) the relationship between taking cross-sex hormones and subsequent surgery, with
the implications of such surgery, (iv) the fact that cross-sex hormones might well lead
to a loss of fertility, (v) the impact of such hormones on sexual function, (vi) the
impact that taking that step on that treatment pathway might have on future and
lifelong relationships, (vii) the unknown physical consequences of taking puberty
blockers and (viii) the fact that the evidence base for the treatment was as yet highly
uncertain; that it would obviously be diﬃcult for a child under 16 to understand and
weigh up such information; that, although a child might understand the concept of
the loss of fertility, for example, that was not the same as understanding how it would
aﬀect their adult life, since a child’s attitude to having biological children, and their
understanding of what that really meant, was likely to change between childhood
and adulthood; that, further, the combination of lifelong and life-changing treatment
being given to children, with very limited knowledge of the degree to which it would
or would not beneﬁt them, gave signiﬁcant grounds for concern; that, in many cases,
however much information the child was given as to long-term consequences, they
would not be able to weigh up the implications of the treatment to a suﬃcient degree;
and that it was, thus, highly unlikely that a child aged 13 or under would be competent
to give consent to the administration of puberty blockers and it was also doubtful
that a child aged 14 or 15 could understand and weigh the long-term risks and
consequences of the administration of puberty blocking drugs (post, paras 138, 139,
143–145, ‘150, 151).
Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112,
HL(E) and In re S (A Child) (Child Parent: Adoption Consent) [2018] 2 WLR 1029
applied.
Montgomery v Lanarkshire Health Board [2015] AC 1430, SC(Sc) considered.
(4) That the legal position was diﬀerent in respect of young persons aged 16
and over, in that there was a presumption of capacity under section 8 of the Family
Law Reform Act 1969; that while that did not mean that a court could not protect
the child under its inherent jurisdiction if it considered the treatment not to be in
the child’s best interests, so long as the young person had mental capacity and the
clinicians considered the treatment to be in the child’s best interests, then, absent
a possible dispute with the parents, the court generally had no role; that, however,
given the long-term consequences of the clinical interventions at issue, and given that
the treatment was as yet innovative and experimental, clinicians might well regard
such cases as those where the authorisation of the court ought to be sought before
starting treatment with puberty-blocking drugs; and that it would be appropriate
for clinicians to involve the court in any case where there might be any doubt as to
whether the long-term best interests of a 16- or 17-year-old would be served by the
clinical interventions at issue in the present case (post, paras 146, 147, 149, 152).
In re W (A Minor) (Medical Treatment: Court’s Jurisdiction) [1993] Fam 64, CA
applied.
The following cases are referred to in the judgment of the court:

H

Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112; [1985]
3 WLR 830; [1985] 3 All ER 402, HL(E)
L (Medical Treatment: Gillick Competency), In re [1998] 2 FLR 810
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Masterman-Lister v Brutton & Co (Nos 1 and 2) [2003] EWCA Civ 70; [2003] 1
WLR 1511; [2003] 3 All ER 162, CA
Montgomery v Lanarkshire Health Board [2015] UKSC 11; [2015] AC 1430; [2015]
2 WLR 768; [2015] 2 All ER 1031, SC(Sc)
Practice Guidance (Court of Protection: Serious Medical Treatment) [2020] EWCOP
2; [2020] 1 WLR 641; [2020] 3 All ER 873, Ct of Protection
R (Axon) v Secretary of State for Health (Family Planning Association intervening)
[2006] EWHC 37 (Admin); [2006] QB 539; [2006] 2 WLR 1130; [2006] 2 FLR
206
S (A Child) (Child Parent: Adoption Consent), In re [2017] EWHC 2729 (Fam);
[2019] Fam 177; [2018] 2 WLR 1029; [2018] 2 FLR 111
W (A Minor) (Medical Treatment: Court’s Jurisdiction), In re [1993] Fam 64; [1992]
3 WLR 758; [1992] 4 All ER 627, CA
The following additional cases were cited in argument or referred to in the skeleton
arguments:
A v East Kent Hospitals University NHS Foundation Trust [2015] EWHC 1038 (QB);
[2015] Med LR 262
An NHS Trust v Y [2018] UKSC 46; [2019] AC 978; [2018] 3 WLR 751; [2019] 1
All ER 95, SC(E)
Alex, In re [2004] Fam CA 297; 180 FLR 89; 31 Fam LR 503, Fam Ct of Australia
British Airways plc v Spencer [2015] EWHC 2477 (Ch); [2015] Pens LR 519
CC v KK and STCC [2012] EWHC 2136 (COP); [2012] COPLR 627, Ct of Protection
E (A Minor) (Wardship: Medical Treatment), In re [1993] 1 FLR 386
Heart of England NHS Foundation Trust v JB [2014] EWHC 342 (COP); 137 BMLR
232, Ct of Protection
JK v A Local Health Board [2019] EWHC 67 (Fam); 171 BMLR 184
Kings College Hospital NHS Foundation Trust v C [2015] EWCOP 80; [2016]
COPLR 50, Ct of Protection
Mabon v Mabon [2005] EWCA Civ 634; [2005] Fam 366; [2005] 3 WLR 460; [2005]
2 FLR 1011, CA
R (AB) v Chief Constable of Hampshire Constabulary [2019] EWHC 3461 (Admin);
[2020] ACD 30, DC
R (A Minor) (Wardship: Consent to Treatment), In re [1992] Fam 11; [1991] 3 WLR
592; [1991] 4 All ER 177; [1992] 1 FLR 190, CA
R (Burke) v General Medical Council (Oﬃcial Solicitor intervening) [2005] EWCA
Civ 1003; [2006] QB 273; [2005] 3 WLR 1132; [2005] 2 FLR 1223, CA
R (Conway) v Secretary of State for Justice (Humanists UK intervening) [2017]
EWHC 2447 (Admin); [2020] QB 1; [2018] 2 WLR 322; [2018] 2 All ER 250,
DC
R (Daly) v Secretary of State for the Home Department [2001] UKHL 26; [2001] 2
AC 532; [2001] 2 WLR 1622; [2001] 3 All ER 433, HL(E)
R (Law Society) v Lord Chancellor [2018] EWHC 2094 (Admin); [2019] 1 WLR
1649; [2019] 1 All ER 638, DC
R (McCourt) v Parole Board for England and Wales [2020] EWHC 2320 (Admin);
[2020] ACD 127, DC
R (Mahmood) v Secretary of State for the Home Department [2001] 1 WLR 840;
[2001] 1 FLR 756, CA
R (Nicklinson) v Ministry of Justice (CNK Alliance Ltd intervening) [2014] UKSC
38; [2015] AC 657; [2014] 3 WLR 200; [2014] 3 All ER 843, SC(E)
S (A Minor) (Independent Representation), In re [1993] Fam 263; [1993] 2 WLR
801; [1993] 3 All ER 36; [1993] 2 FLR 437, CA
T (Adult: Refusal of Treatment), In re [1993] Fam 95; [1992] 3 WLR 782; [1992] 4
All ER 649; [1992] 2 FLR 458, CA
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Turek v Slovakia CE:ECHR:2006:0214JUD005798600; 44 EHRR 43
Tysiąc v Poland CE:ECHR:2007:0320JUD000541003; 45 EHRR 42
University Hospital Coventry and Warwickshire NHS Trust v K [2020] EWCOP 31;
[2020] COPLR 839, Ct of Protection
York City Council v C [2013] EWCA Civ 478; [2014] Fam 10; [2014] 2 WLR 1, CA

CLAIM for judicial review
By a claim for judicial review, and with permission to proceed granted
by Supperstone J, the claimants, Quincy Bell and A, challenged as being
unlawful the practice of the defendant, the Tavistock and Portman NHS
Foundation Trust (through its Gender Identity Development Service and
the ﬁrst and second interveners, the University College London Hospitals
NHS Foundation Trust and the Leeds Teaching Hospitals NHS Trust), of
prescribing puberty-blocking drugs to children under 18. The grounds of
challenge were, inter alia, that young people below the age of 18 lacked
competence to give valid informed consent to the treatment and ought to
have their cases referred to the Court of Protection; and that the absence
of procedural safeguards and the inadequacy of the information provided
resulted in an infringement of the rights of such children and young persons
under article 8 of the Convention for the Protection of Human Rights and
Fundamental Freedoms. On 24 July 2020 Lewis J granted permission to the
third intervener, Transgender Trend Ltd, to participate in the proceedings.
The National Health Service Commissioning Board (NHS England) was
served as an interested party.
The facts are stated in the judgment of the court.
Jeremy Hyam QC and Alasdair Henderson (instructed by Sinclairslaw)
for the claimants.
Fenella Morris QC and Nicola Kohn (instructed by DAC Beachcroft
LLP) for the defendant.
John McKendrick QC (instructed by Hempsons) for the ﬁrst and second
interveners.
Paul Skinner and Aidan Wills (instructed by Ai Law, Liverpool) for the
third intervener.
The interested party did not appear and was not represented.
The court took time for consideration.

G

1 December 2020. DAME VICTORIA SHARP P, LEWIS LJ and LIEVEN
J handed down the following judgment.
Section A: Introduction and background

H

1 This is the judgment of the court.
2 This is a claim for judicial review of the practice of the defendant, the
Tavistock and Portman NHS Foundation Trust, through its Gender Identity
Development Service (“GIDS”) and the ﬁrst and second interveners (“the
Trusts”) of prescribing puberty-suppressing drugs to persons under the age
of 18 who experience gender dysphoria.
3 Gender dysphoria or GD is a condition where persons experience
distress because of a mismatch between their perceived identity and their
natal sex, that is, their sex at birth. Such persons have a strong desire to live
according to their perceived identity rather than their natal sex.
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4 Those with gender dysphoria may be referred to GIDS. GIDS may, in
turn, refer them to one of two NHS Trusts (the ﬁrst and second interveners)
whose clinicians may be prepared to undertake medical interventions in
relation to those with gender dysphoria. We are concerned in this case with
the administration of gonadotropin-releasing hormone agonists (“GnRHa”)
which are hormone or puberty blocking drugs (also called “PBs”) to suppress
the physical developments that would otherwise occur during puberty.
5 Puberty blocking drugs can in theory be, and have in practice been,
prescribed for gender dysphoria through the services provided by the
defendant to children as young as ten. It is the practice of the defendant,
through GIDS, to require the informed consent of those children and young
persons to whom such drugs are prescribed.
6 The issue at the heart of this claim is whether informed consent in the
legal sense can be given by such children and young persons.
7 The claimants’ case is that children and young persons under 18 are not
competent to give consent to the administration of puberty blocking drugs.
Further, they contend that the information given to those under 18 by the
defendant is misleading and insuﬃcient to ensure such children or young
persons are able to give informed consent. They further contend that the
absence of procedural safeguards, and the inadequacy of the information
provided, results in an infringement of the rights of such children and young
persons under article 8 of the Convention for the Protection of Human Rights
and Fundamental Freedoms (“the Convention”).
8 In our view, it is appropriate to consider, ﬁrst, whether a child under 16,
or a young person between 16 and 18, can give the requisite consent; and,
secondly, if, in principle, they can do so, whether the information provided
by the defendant and the Trusts is adequate for achieving informed consent.
9 The court in this case is concerned with the legal requirements of
the process of obtaining consent for the carrying out of medical treatment.
In considering this issue the court has had to consider evidence on the use of
PBs, their impact on the patients, both in the short and long term, and the
evidence of the eﬃcacy of their use. The court is not deciding on the beneﬁts
or disbeneﬁts of treating children with GD with PBs, whether in the long or
short term. The court has been given a great deal of evidence about the nature
of GD and the treatments that may or may not be appropriate. That is not a
matter for us. The sole legal issue in the case is the circumstances in which a
child or young person may be competent to give valid consent to treatment
in law and the process by which consent to the treatment is obtained.
10 We have had placed before us written evidence from a wide variety of
those engaged in issues surrounding GD and a number of individuals who
have been treated or are still being treated with PBs.
11 On behalf of the defendant and the Trusts there are statements from
Dr Polly Carmichael, Director of GIDS, Professor Gary Butler, Consultant
in Paediatric Endocrinology at University College Hospital London, and
Dr Nurus-Sabah Alvi, Consultant in Paediatric Endocrinology at Leeds
General Inﬁrmary and Clinical Lead for Endocrine Liaison Clinics of the
GIDS, Leeds. These witnesses describe the process that the children and
young people go through at GIDS and at the Trusts. The court has also had a
wide range of evidence from a variety of people concerned with the treatment
of those under 18 with PBs. We will refer to that evidence and its sources,
as appropriate, below. Our references to a child or children will be to those
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under the age of 16 and to young person(s) to anyone under the age of 18,
save where it is clear from the context that we are referring to anyone under
the age of 18.
Gender dysphoria
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12 Gender dysphoria is deﬁned in the Diagnostic and Statistical Manual
of Mental Disorders (“DSM-5”) which provides for one overarching
diagnosis of gender dysphoria with separate speciﬁc criteria for children and
for adolescents and adults:
“In adolescents and adults gender dysphoria diagnosis involves a
diﬀerence between one’s experienced gender and assigned gender, and
signiﬁcant distress or problems functioning. It lasts at least six months
and is shown by at least two of the following:
“1. A marked incongruence between one’s experienced/expressed
gender and primary and/or secondary sex characteristics
“2. A strong desire to be rid of one’s primary and/or secondary sex
characteristics
“3. A strong desire for the primary and/or secondary sex
characteristics of the other gender
“4. A strong desire to be of the other gender
“5. A strong desire to be treated as the other gender
“6. A strong conviction that one has the typical feelings and reactions
of the other gender.
“In children, gender dysphoria diagnosis involves at least six of
the following and an associated signiﬁcant distress or impairment in
function, lasting at least six months:
“1. A strong desire to be of the other gender or an insistence that
one is the other gender
“2. A strong preference for wearing clothes typical of the other
gender
“3. A strong preference for cross-gender roles in make-believe play
or fantasy play
“4. A strong preference for toys, games or activities stereotypically
used or engaged in by the other gender
“5. A strong preference for playmates of the other gender
“6. A strong rejection of toys, games and activities typical of one’s
assigned gender
“7. A strong dislike of one’s sexual anatomy
“8. A strong desire for the physical sex characteristics that match
one’s experienced gender.”
Gender Identity Development Service (GIDS)

H

13 The defendant is an NHS Foundation Trust employing specialist staﬀ,
including child psychologists, psychotherapists, psychiatrists, social workers,
family therapists and nurses. Since 1989 it has provided a gender identity
development service, a specialised service providing care to patients up to the
age of 18 suﬀering from GD. GIDS is commissioned by the National Health
Service Commissioning Board. The statutory mechanism is that under section
3B of the National Health Service Act 2006 the Secretary of State has the
power to require NHS England to arrange services or facilities as may be
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prescribed by regulations. The Secretary of State has exercised that power
(pursuant to regulation 11 of the National Health Service Commissioning
Board and Clinical Commissioning Groups (Responsibilities and Standing
Rules) Regulations 2012 (SI 2012/2996), which concerns speciﬁed services
for rare and very rare conditions) that NHS England must arrange for
the provision of services including, pursuant to para 56 of Schedule 4, a
gender identity development service speciﬁcally for children and adolescents
in addition to gender dysphoria services more generally (para 57).
14 Schedule 2, Part A of the NHS Standard Contract, pursuant to which
GIDS is provided, sets out the Service Speciﬁcation which establishes the
context of the service, its aims and objectives and the manner in which
it will be delivered. As set out in the Service Speciﬁcation, the service
is commissioned to provide specialist assessment, consultation and care
including psychological support and physical treatments. The purpose of the
treatment is “to help reduce the distressing feelings of a mismatch between
their natal (assigned) sex and their gender identity”. The service also provides
support to family and carers of children and young persons so aﬀected.
15 GIDS recognises three stages of physical intervention that may be
appropriate in cases of GD. Stage 1 is the administration of GnRHa (one
form of puberty blocker). This is clinically appropriate for children and
young people who have reached Tanner stage 2 of puberty and above. Tanner
stage 2 marks the beginning of the physical development of puberty. In natal
girls this is the start of development of the breasts, and in boys the testicles
and scrotum begin to get larger. Stage 2 of the treatment is the administration
of cross-sex hormones (“CSH”) which can only be prescribed from around
the age of 16. Stage 3 is gender reassignment surgery which is only available
via adult services to people aged over 18.
16 GIDS takes referrals from across England and Wales and from a wide
range of professionals in the health, social services and education sectors and
the voluntary sectors. When a referral is made, the case will be discussed
with the relevant regional team. If the intake is successful, the child will then
progress to the GIDS waiting list.
17 As at November 2019 the waiting time for a ﬁrst assessment at
GIDS was between 22 and 26 months. When a young person reaches the
top of the waiting list they will be invited to the ﬁrst of a number of
assessment appointments at GIDS. The assessment process laid out in the
Service Speciﬁcation anticipates that the assessment process will typically
span three to six sessions over six months or longer. Most young people will
have more sessions than this, and the younger the age the more sessions are
likely.
18 Dr Carmichael said that during assessments young persons will
be asked, for example, about: the onset of their gender dysphoria; the
consistency of their feelings about their gender; how they identify (crossgender, non-binary, etc); their relationships with peers and family members;
their social functioning in general, thoughts about, or experience of, puberty;
their relationship to their bodies; their attractions or romantic relationships,
as appropriate, based on their age and maturity; and their hopes and
expectations for the future.
19 As this case is brought by way of judicial review of the GIDS policy
and practice, rather than a challenge to an individual treatment decision, it
is not possible to give a detailed analysis of the facts of an individual case
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and the degree to which all the matters referred to by Dr Carmichael were
explored in the particular case. We refer at paras 78–89 below to the evidence
of the experience of the ﬁrst claimant and some of the other patients of the
GIDS service.
20 Dr Carmichael sets out the broad range of professionals who work
within GIDS, their specialism in working with young people with GD and
the care that is taken when discussing the young person’s expression of their
gender identity.
21 At the end of the assessment period the clinicians will agree a care plan
with the young person and their family. Where the young person fulﬁls the
criteria in the Service Speciﬁcation and has reached at least Tanner stage 2
of puberty, they will be referred by GIDS to the ﬁrst and second interveners
for consultation and/or physical assessment with endocrinologists, with a
view to being prescribed PBs. Dr Carmichael explains that before any referral
to the Trusts, GIDS clinicians discuss the treatment with the young person,
including explaining side eﬀects.
The age and patient group for puberty blockers
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22 Until 2011 PBs were only available at GIDS for those aged 16 or
older. In 2011 PBs started to be prescribed for those aged 12–15 and in midpuberty. This was ﬁrst done between 2011 and 2014 at University College
London Hospital (“UCLH”) under an approved research study known as the
Early Intervention Study. The Study took an uncontrolled treatment cohort
of 12- to 15-year-olds with established and persistent GD in England. The
Study recruited children for three years, but there was then a period until
February 2019 when the last cohort member began the next stage of therapy
(cross-sex hormones).
23 One of the issues raised in these proceedings is the non-existent or
poor evidence base, as it is said to be, for the eﬃcacy of such treatment for
children and young persons with GD.
24 In that context, we note that though this research study was
commenced some nine years ago, at the time of the hearing before us the
results of this research had yet to be published. Dr Carmichael says in
her witness statement dated 2 February 2020 that a paper is now being
ﬁnalised for publication. At the hearing we were told that this paper had been
submitted for peer review but that Professor Viner, one of the authors of it,
had yet to respond to issues raised by the reviewers, as he has been otherwise
engaged in working on issues relating to the coronavirus pandemic.
25 The court was, however, provided with a paper entitled The Early
Intervention Study. An evaluation of early pubertal suppression in a carefully
selected group of adolescents with ‘Gender Identity Disorderʼ. A statement
and update on the Early Intervention Study (dated 2020). We refer further
to this paper at para 73 below.
26 There are now two types of endocrine clinic: a clinic for under 15s,
referred to as the early intervention clinic, and a clinic for over 15s. The
Service Speciﬁcation states that the early intervention clinic will continue
to follow the 2011 Protocol, save that PBs will now be considered for any
children under the age of 12 if they are in established puberty.
27 The age distribution of those treated with PBs in each year between
2011 and 2020 was not provided to the court. Although the defendant
and the Trusts said that such data was available, in the sense that the ages
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of the children are known, the data has not been collated for each year.
However, Ms Ailsa Swarbrick, the Divisional Director of Gender Services
at the Trust, has presented evidence in relation to patients referred to
endocrinology services in 2019–2020 and those treated in earlier years but
who were discharged from GIDS in 2019–2020. This work was done in
response to recommendations in the GIDS Review Action Plan 2019 (a
Review commissioned by the Trust following a report by Dr David Bell) that
data would help to inform clinical and service developments and a process
of continuous improvement.
28 We note here that we ﬁnd it surprising that such data was not collated
in previous years given the young age of the patient group, the experimental
nature of the treatment and the profound impact that it has.
29 As it is, for the year 2019/2020, 161 children were referred by GIDS
for puberty blockers (a further ten were referred for other reasons). Of those
161, the age proﬁle is as follows: three were ten or 11 years old at the time
of referral; 13 were 12 years old; ten were 13 years old; 24 were 14 years
old; 45 were 15 years old; 51 were 16 years old; 15 were 17 or 18 years old.
For the year 2019/2020, therefore, 26 of the 161 children referred were 13
or younger; and 95 of the 161 (well over 50%) were under the age of 16.
30 It follows from the information that the court does have on age
distribution that some young people could be on PBs for a number of years,
in the most extreme case for ﬁve years between the age of ten and when they
start CSH at 16.
31 Apart from the age distribution, there are other aspects of the patient
group which are relevant to this case. The number of referrals to GIDS has
increased very signiﬁcantly in recent years. In 2009, 97 children and young
people were referred. In 2018 that number was 2,519.
32 Further, in 2011 the gender split was roughly 50:50 between natal
girls and boys. However, in 2019 the split had changed so that 76% of
referrals were natal females. That change in the proportion of natal girls to
boys is reﬂected in the statistics from the Netherlands (Brik et al, Trajectories
of adolescents treated with gonadotropin-releasing hormone analogues for
gender dysphoria (2018)). The defendant did not put forward any clinical
explanation as to why there had been this signiﬁcant change in the patient
group over a relatively short time.
33 It is recorded in the GIDS Service Speciﬁcation and the wider literature
that a signiﬁcant proportion of those presenting with GD have a diagnosis
of autistic spectrum disorder (“ASD”). The Service Speciﬁcation says:

A

“There seems to be a higher prevalence of autistic spectrum disorder
(ASD) conditions in clinically referred, gender dysphoric adolescents
than in the general adolescent population. Holt, Skagerberg & Dunsford
(2014) found that 13.3% of referrals to the service in 2012 mentioned
comorbid ASD (although this is likely to be an underestimate). This
compares with 9.4% in the Dutch service; whereas in the Finnish service,
26% of adolescents were diagnosed to be on the autism spectrum
(Kaltiala-Heino et al (2015)).”

G

B

C

D

E

F

H

34 The court asked for statistics on the number or proportion of young
people referred by GIDS for PBs who had a diagnosis of ASD. Ms Morris
said that such data was not available, although it would have been recorded
on individual patient records. We therefore do not know the proportion of
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those who were found by GIDS to be Gillick competent who had ASD, or
indeed a mental health diagnosis.
35 Again, we have found this lack of data analysis—and the apparent
lack of investigation of this issue—surprising.
The process of taking consent
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36 The position taken by GIDS is that they will only refer a young person
for PBs if they determine that person is competent to give consent, i e is Gillick
competent, within the meaning of competence identiﬁed in the decision of
the House of Lords in Gillick v West Norfolk and Wisbech Health Authority
[1986] AC 112.
37 Dr Carmichael explained that GIDS takes consent from the young
person to their case being referred to the Trusts for treatment; however,
the consent for the actual prescription of the PBs is taken separately by the
clinicians working for the Trusts. She set out the careful process by which
GIDS gives information to the young persons and to their parents in order
to seek to ensure that the young person is in a position to give valid consent.
The court was taken through the statements of Dr Carmichael and Professor
Butler and various documents to show the level of information and dialogue
that was involved in achieving lawful consent to the treatment. The Service
Speciﬁcation includes section 3.2 on “Informed Consent”. This states “The
consequences of treatment decisions can be signiﬁcant and life-changing”
and states:
“All eﬀorts will be made to ensure that clients are aware of the longer
term consequences of the endocrine treatments, including implications
for fertility, and the decision of the competence of the client will
be jointly made by the endocrine and psychological members of the
Service’s integrated team.
“The current context of treatment decisions about cross-sex
hormones in adolescence is that there is limited scientiﬁc evidence for the
long-term beneﬁts versus the potential harms of the intervention. There
are also concerns that it is uncertain whether or not a young person
will continue to identify as transgender in the future, given that some
subsequently identify in a diﬀerent way.”
38 The defendant has recently adopted a Standard Operating Procedure
for the taking of consent in GIDS. This has taken two years to develop and is
dated 31 January 2020. Dr Carmichael says, at para 33 of her ﬁrst statement:

G

H

“In advance of any referral by the Trust of a young person
for consideration by an endocrinologist for GnRHa treatment, GIDS
clinicians discuss treatment with the young person. This includes,
checking that the young person’s hopes for treatment are realistic,
explaining what the treatment can and cannot do, discussing any
potential side-eﬀects, discussing fertility and potential impact on genital
development for birth registered males. We have developed visual aids
to support this process.
“UCLH and LTH [Leeds Teaching Hospital] have collated extensive
written information to help young people and their parents further
understand the nature of the drugs, their limitations and the possible
side eﬀects. These written documents are given to young people at their
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ﬁrst endocrine clinic visit. The written documents act as a reference point
for patients with questions whilst they contemplate whether they would
like to go ahead with the referral, and subsequently with treatment.
In particular, informational slides titled ‘Have you thought about having
children in the future?’ explains the impact GnRHa treatment can
have on fertility in explicit terms. Young people and their families are
encouraged to raise any questions with their GIDS clinicians or at their
next endocrine clinic visit.”
39 Ms Morris emphasised that the process of ensuring that consent
could validly be given was a discursive and iterative one that involved
multiple discussions and answering any questions the young people or
their parents might raise. Dr Carmichael said, at para 35: “The GIDS
clinicians make it very clear to children and young people that there are
both known and unknown risks associated with GnRHa treatment.” Further,
she said at para 41: “In my experience, those young people we see who
are recommended for GnRHa treatment understand the implications and
limitations of treatment with GnRHa treatment and are able to consent to
this stage of treatment.”
40 Professor Butler described the approach to consent at the Trusts as
follows:
“For those under 15 years of age all the pre-assessment consultations
are individual and occur with a consultant or senior clinical fellow
on at least two visits. Parental support (or that of their guardian or
social services where appropriate) is a prerequisite for the under 15year stream. On occasions, a young person is not deemed, on clinical
examination, to be at an appropriate stage of puberty so further followup visits are arranged thereafter at 6–12 monthly intervals until a person
is deemed at an appropriate physical stage for intervention and taking of
consent. This also gives the opportunity to judge the level of emotional
cognitive and psychosocial maturity, and capacity.
“The decisions at UCLH and Leeds do not automatically follow on
from those made at the GIDS Tavistock. They are a reassessment of
physical maturity and cognitive capacity in their own right. They may be
at odds with the Tavistock formulation (an infrequent event) and thus
would be returned to the Tavistock MDT for reconsideration.”
41 Professor Butler said that in his clinic they are careful to ensure that
the force behind the decision to seek treatment comes from the young person
themselves and is not a consequence of pressure upon them from others
around them. The Trusts work closely with parents to reach a solution that
is satisfactory to all and meets the best interests of the child. His clinic has
never sought to apply to the court under its inherent jurisdiction “against”
parental opinions because he is concerned that would cause familial frictions.
Equally, he suggested UCLH would not wish to have to apply to the court
for consent on behalf of the child because it would delay treatment and put
an additional burden on GIDS and the Trusts; and because “it would also
increase the distress suﬀered by the young people themselves, ﬁnding that
their right to autonomous decision-making had been removed from them”.
42 Professor Butler said a full written information package is provided
to older adolescents. For those under 15 there is an initial individual
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consultation because of the need for “individualising the approach for very
young people, taking special care to assess their level of knowledge and
understanding and they are given the written information package then”.
In relation to impacts on fertility and sexual functioning he says:
“It is also relevant for the consultation purposes that matters of
fertility are discussed and counselling by the team takes place, and the
option of meeting a fertility specialist is oﬀered, and often taken up. The
options of fertility preservation are discussed with all the young people
and it is a requirement of the consent process that they fully understand
this at an age appropriate level. This understanding must include that
they are unable to have the typical sexual relationship of their identiﬁed
gender with another person on account of their biological sex organ
development, and that other surgical procedures may be necessary later
on to achieve this possibility.”
43 He then said: “it is an absolute requirement before starting any
treatment that a young person can fully understand this eﬀect on fertility and
sexual functioning according to their age and level of maturation.”
44 The court asked for statistical material on the number, if any, of young
people who had been assessed to be suitable for PBs but who were not
prescribed them because the young person was considered not to be Gillick
competent to make the decision, whether at GIDS or the Trusts. Ms Morris
could not produce any statistics on whether this situation had ever arisen.
She suggested that in the main, GIDS would work with the young person
to give them further information, discuss the matter further and in some
cases wait until they had achieved further maturity. The court gained the
strong impression from the evidence and from those submissions that it
was extremely unusual for either GIDS or the Trusts to refuse to give PBs
on the ground that the young person was not competent to give consent.
The approach adopted appears to be to continue giving the child more
information and to have more discussions until s/he is considered Gillick
competent or is discharged.
45 Relevant to the evidence of consent is the evidence of Professor
Scott (Director of University College London’s Institute of Cognitive
Neuroscience). She

G

“seeks to explain, from a neuroscientiﬁc point of view, why I have
signiﬁcant doubts about the ability of young people under the age
of 18 years old to adequately weigh and appreciate the signiﬁcant
consequences that will result from the decision to accept hormonal
treatment for gender dysphoria”.

H

46 She explained the neurological development of adolescents’ brains that
leads to teenagers making diﬀerent, more risky decisions than adults. She
said further that this is backed up by behavioural studies showing that when
decision-making is “hot” (i e more emotional), under 18-year-olds make
less rational decisions than when the responses are made in a colder, less
emotional context. Her conclusion was that:
“11. … given the risk of puberty-blocking treatment, and the fact
that these will have irreversible eﬀects, that have life-long consequences,
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it is my view that even if the risks are well explained, that in the light
of the scientiﬁc literature, that it is very possible for an adolescent to be
unable to fully grasp the implications of puberty-blocking treatment. All
the evidence we have suggests that the complex, emotionally charged
decisions required to engage with this treatment are not yet acquired as
a skill at this age, both in terms of brain maturation and in terms of
behaviour.”
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B

Parental consent
47 If a child cannot give consent for treatment because they are not
Gillick competent then the normal position in law would be that someone
with parental responsibility could consent on their behalf. Mr Hyam sought,
at one point, to argue that a decision as to giving PBs would fall outside
the scope of parental responsibility because of the nature of the treatment
concerned. However, the GIDS practice in relation to acting on parental
consent alone is quite clear. In the response to the pre-action protocol letter
the defendant said, at para 36:
“There is a fundamental misunderstanding in your letter, which
states that parents can consent to pubertal suspension on behalf of
a child who is not capable of doing so. This is not the case for this
service, as is clear from the above. Although the general law would
permit parent(s) to consent on behalf of their child, GIDS has never
administered, nor can it conceive of any situation where it would be
appropriate to administer blockers on a patient without their consent.
The Service Speciﬁcation conﬁrms that this is the case.”
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It follows that is not necessary for us to consider whether parents could
consent to the treatment if the child cannot lawfully do so because this is not
the policy or practice of the defendant and such a case could not currently
arise on the facts.
The eﬀect of puberty blockers
48 PBs have been used for many years to stop precocious puberty. This is a
condition experienced largely by children aged seven or under when puberty
commences at a very early age. This condition is seen more often in natal
girls but sometimes in natal boys. PBs are used to stop this early onset of
puberty and the use of them ceases when the child reaches an appropriate
age for puberty. As can be seen from the evidence this use of PBs does not
interfere with the onset of puberty at a normal biological age and, as such,
will not interfere with normal development of puberty through adolescence.
49 The use of PBs in cases of GD is quite diﬀerent. We have some evidence
of the history of this treatment and the meaning of puberty from Professor
Hruz (Associate Professor of Paediatrics, Endocrinology and Diabetes at
Washington University, St Louis, USA) on behalf of the claimants.
50 In summary, PBs were ﬁrst used for such treatment at a Dutch gender
clinic in the late 1990s. That clinic developed a protocol, often referred to
as the Dutch protocol. The Dutch protocol was published in the European
Journal of Endocrinology in 2006 and called for puberty suppression to
begin at the age of 12 after a diagnosis of GD. Puberty is understood
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in medicine or biology as a process of physiological change involving the
process of maturation of the gonads. Hormones in a part of the brain
secrete a gonadotropin-releasing hormone which, in turn, stimulates the
pituitary gland to secrete other hormones. These stimulate the growth of
the gonads, that is ovaries in females and testes in males. Further hormones
are secreted which contribute to the further development of the primary sex
characteristics, the uterus in females and the penis and scrotum in males.
The hormones contribute to the development of secondary sex characteristics
including breasts and wider hips in girls and wider shoulders, deeper voices
and increased muscle mass in boys. Further growth hormones are released,
which stimulate growth. With regular injection of the PBs there is no
progression of puberty and some regression of the ﬁrst stages of already
developed sexual characteristics. This means that in girls “breast tissue will
become weak and may disappear completely” and in boys “testicular volume
will regress to a lower volume”.
51 Under the Dutch protocol, the introduction of CSH starts at age 16.
As Professor Hruz explained, at para 29:
“Then, starting at age 16, cross-sex hormones are administered while
GnRH analogue treatment continues, in order to induce something like
the process of puberty that would normally occur for members of the
opposite sex. In female-to-male patients, testosterone administration
leads to the development of ‘a low voice, facial and body hair growth,
and a more masculine body shape’ as well as to clitoral engagement
and further atrophying of breast tissue. In patients seeking a male-tofemale transition, the administration of estrogens will result in ‘breast
development and a female-appearing body shape’. Cross-sex hormone
administration for these patients will be prescribed for the rest of their
lives.”
52 There is some dispute as to the purpose of prescribing PBs. According
to Dr Carmichael, the primary purpose of PBs is to give the young person time
to think about their gender identity. This is a phrase which is repeated on a
number of the GIDS and Trust information documents. The Health Research
Authority (“HRA”) carried out an investigation into the Early Intervention
Study in 2019. Its report was somewhat critical of the description of the
purpose and said:
“The research team described the purpose of pubertal suppression
as ‘to induce a sex hormone-neutral environment to provide young
people with space to decide whether to progress further with gender
reassignment treatment as an adult’. This phrase appears to have
caused confusion as it has been interpreted by some that the puberty
suppression was for use in any children presenting to the clinic, that
there would be no change in the course of any gender identity dysphoria
during this time, and that the child could then choose to progress to
cross-sex hormone treatment or to stop treatment with subsequent onset
of puberty in the birth gender. It has been noted that the participants in
this study and other research involving early puberty suppression have
progressed to cross-sex hormones. This has raised concerns that the
treatment might be responsible for generating persistence, rather than
‘creating space to decide’.
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“It would have reduced confusion if the purpose of the treatment had
been described as being oﬀered speciﬁcally to children demonstrating
a strong and persistent gender identity dysphoria at an early stage in
puberty, such that the suppression of puberty would allow subsequent
cross-sex hormone treatment without the need to surgically reverse
or otherwise mask the unwanted physical eﬀects of puberty in the
birth gender. The present study was not designed to investigate the
implications on persistence or desistence of oﬀering puberty suppression
to a wider range of patients, it was limited to a group that had
already demonstrated persistence and were actively requesting puberty
blockers.”
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53 Professor Butler said that PBs:
“may have some help or advantage in the support of transgender
adolescents in some aspects of mental health functioning, in particular
with reducing the risk of reduction of suicidal ideation and actual
suicidal actions themselves.”
54 See further the reference at para 73 below to the paper presented
by Dr Carmichael and Professor Viner in 2014, referring to the Early
Intervention Study and the limited evidence of psychological beneﬁt.
55 As is clear from the literature and referred to by the HRA, the other
purpose of giving PBs is stopping the development of the physical eﬀects
of puberty (something that obviously varies depending on at what age and
stage in pubertal development the PBs are commenced) because slowing or
preventing the early development of secondary sex characteristics during
puberty can make a later transition (both medical and social) to living as the
opposite sex easier.
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The relationship between puberty blockers and cross-sex hormones
(CSH)
56 GIDS and the Trust place reliance on the fact that stage 1 treatment
with PBs and stage 2 treatment (CSH) are separate. Thus, so it is said, it is
possible for a young person to come oﬀ the PBs at any point and not proceed
to taking CSH. On one view, this is correct. However, the evidence that we
have on this issue clearly shows that practically all children/young people
who start PBs progress on to CSH.
57 No precise numbers are available from GIDS (as to the percentage of
patients who proceed from PBs to CSH). There was some evidence based on
a random sample of those who, in 2019–2020, had been discharged or had
what is described as a closing summary from GIDS. However, the court did
have the evidence of Dr de Vries. Dr de Vries is a founding board member of
the European Professional Association for Transgender Health (“EPATH”)
and a member of the World Professional Association for Transgender Health
(“WPATH”) Committee on Children and Adolescents and its chair between
2010 and 2016, and leads the Centre of Expertise on Gender Dysphoria at
the Amsterdam University Medical Centre in the Netherlands (“CEGD”).
This is the institution which has led the way in the use of PBs for young
people in the Netherlands and is the sole source of published, peer reviewed
data (in respect of the treatment we are considering) produced to the court.
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She says that of the adolescents who started puberty suppression, only 1.9%
stopped the treatment and did not proceed to CSH.
58 We were told that the defendant did not have any data recording
the proportion of those on puberty blockers who progress to cross-sex
hormones. We were told that in part this resulted from the fact that some
would have progressed to adult services and would not be recorded by the
defendant. Ms Swarbrick had carried out an analysis of a random sample of
312 of 1,648 ﬁles of patients discharged from GIDS from 1 March 2019 to
4 March 2020. Dr Carmichael summarised this as:
“based on a random sample of those referred to GIDS who had been
discharged or had a closing summary from GIDS in 19–20 (analysis B)
16% of patients (49 individuals) had accessed the endocrinology service
during their time with GIDS. Of those 16%, 55% (27 individuals)
were subsequently approved for or accessed cross-sex hormones during
their time with GIDS. This number represents 8.7% of all the patients
discharged from GIDS that year. We also know that of the 49 patients
who were referred to endocrinology for GnRHa whilst at GIDS, two
did not commence GnRHa treatment, and a further ﬁve were discharged
from GIDS without being referred on to another gender service.”
59 We ﬁnd it surprising that GIDS did not obtain full data showing the
ﬁgures and the proportion of those on puberty blockers who remain within
GIDS and move on to cross-sex hormones. Although neither Dr Carmichael
nor Professor Butler could give the equivalent ﬁgures in the United Kingdom
to those from the Netherlands, the language used in their witness statements
suggests that a similarly high proportion of children and young people in the
United Kingdom move from PBs onto CSH.
The impact of puberty blockers and their reversibility
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60 Both WPATH and the Endocrine Society in their documentation
describe PBs as fully reversible. Professor Butler says that “we do not know
everything about the blocker and as far as we know it is a safe reversible
treatment with a well-established history”. Dr Alvi also referred to the history
of the use of PBs as showing that they are fully reversible. However, it is
important to note that apart from the Amsterdam study, the history of the
use of PBs relied upon in this context is from the treatment of precocious
puberty which is a diﬀerent condition from GD, and where PBs are used in
a very diﬀerent way.
61 Dr de Vries was somewhat more nuanced in her evidence. She said:
“Puberty-blocking treatment is fully reversible (see for example
section 2.0 of the Endocrine Society’s Clinical Practice Guidelines …).
By fully reversible I mean that the administration of puberty blockers
in young people has no irreversible physical consequences, for example
for fertility, voice deepening or breast growth.”
62 At para 20 of her evidence she said:
“Ethical dilemmas continue to exist around … the uncertainty of
apparent long-term physical consequences of puberty blocking on bone
density, fertility, brain development and surgical options.”
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63 The GIDS Early Intervention Young Person Information Sheet states:
“What are the possible beneﬁts of starting on hormone blockers?
“We have looked at other countries who have given this treatment
and the results suggest that:
• Hormone blockers which block the body’s natural sex hormones
may improve the way you feel about yourself.
• If you decide to stop the hormone blockers early your physical
development will return as usual in your natal gender. As far as we
are aware, the hormone blockers will not harm your physical or
psychological development.
• Hormone blockers will make you feel less worried about growing
up in the wrong body and will give you more time and space to think
about your gender identity.
“What are the possible disadvantages and risks of the hormone
blockers?
• Possible side eﬀects from the hormone blockers are hot ﬂushes,
headache, nausea and weight gain.
• A short term eﬀect is that your bone strength is shown not to grow
as fast as it usually would whilst you are on hormone blockers. However,
this will resume once your body is exposed to hormones again. That is
why we have to do a bone scan every year to check the thickness of your
bones. We do not fully know how hormone blockers will aﬀect bone
strength, the development of your sexual organs, body shape or your
ﬁnal adult height. There could be other long-term eﬀects of hormone
blockers in early puberty that we don’t yet know about.
• Hormone blockers could aﬀect your memory, your concentration
or the way you feel about your gender and how likely you are to change
your mind about your gender identity.
• Hormone blockers could aﬀect your ability to have a baby. It could
take 6 to 12 months longer after stopping the hormone blockers before
natal boys start making sperm again or natal girls start maturing
eggs in their ovaries. However, hormone blockers do not work as a
contraceptive. If you are sexually active, please ask your doctor for
advice about birth control.”
64 A number of aspects of this asserted reversibility are raised by the
claimants. PBs stop the physical changes in the body when going through
puberty. But in reliance on the evidence of Professor Levine (Clinical
Professor of Psychiatry at Western Reserve University, Ohio) and Professor
Hruz, the claimants assert that neurological and psychological changes
occurring in puberty are less well understood than the physiological changes.
Further, the degree to which neurological diﬀerences are caused by biological
factors like hormones and genes are matters of debate. Professor Levine
set out evidence on the degree to which young people mature through
adolescence through both social and personal experiences. For young people
on PBs that maturing process is stopped or delayed with potential social and
psychological impacts which could be described as non-reversible.
65 Thus, the central point made by the claimants is that although
most of the physical consequences of taking PBs may be reversible if such
treatment is stopped, the child or young person will have missed a period,
however long, of normal biological, psychological and social experience
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through adolescence; and that missed development and experience, during
adolescence, can never be truly be recovered or “reversed”.
66 It is to be noted that, prior to June 2020, the NHS website on PBs said:
“The eﬀects of treatment with GnRH analogues are considered to be fully
reversible, so treatment can usually be stopped at any time.”
67 In June 2020 this section was updated to read as follows:

B

“Little is known about the long-term side eﬀects of hormone or
puberty blockers in children with gender dysphoria.
“Although the Gender Identity Development Service (GIDS) advises
that is a physically reversible treatment if stopped, it is not known what
the psychological eﬀects may be.
“It’s also not known whether hormone blockers aﬀect the
development of the teenage brain or children’s bones. Side eﬀects may
also include hot ﬂushes, fatigue and mood alterations.”

C

D

68 A second key part of the argument about reversibility turns on the
relationship between PBs and CSH and the degree to which commencing PBs
in practice puts a young person on a virtually inexorable path to taking CSH.
CSH are to a very signiﬁcant degree not reversible. As is set out above at
para 57 above, a very high proportion of those who start PBs move on to
CSH and thus in statistical terms once a child or young person starts on PBs
they are on a very clear clinical pathway to CSH.
Evidence base to support the use of puberty blockers for gender
dysphoria
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69 The claimants submit that the treatment of PBs for GD is properly
described as (i) experimental, (ii) a treatment with a very limited evidence
base, and (iii) as a highly controversial treatment. The claimants rely on
witness statements from a number of undoubted experts in various relevant
ﬁelds and from academic institutions in the United Kingdom, the USA,
Sweden and Australia, who refer to the controversial nature of the treatment
and its limited evidential support.
70 It is not, however, the court’s role to judge the weight to be given to
various diﬀerent experts in a judicial review. In our view, more important
is the evidence from the defendant and the evidence base it relies upon for
the use of PBs. In the USA the treatment of GD is not an FDA approved
use and, as such, PBs can only be used “oﬀ-label”. That does not prevent
clinicians, whether in the USA or the United Kingdom, from using PBs for this
purpose, as long as their use falls within the clinician’s professional expertise.
Professor Butler explained that it is very common for paediatric medicines
to be used oﬀ-label and that this factor does not render the treatment, in any
sense, experimental.
71 However, the lack of a ﬁrm evidence base for their use is evident from
the very limited published material as to the eﬀectiveness of the treatment,
however it is measured.
72 Paul Jenkins, Chief Executive of the defendant said:
“it is correct that in recent years, some clinicians [at the Trust]
have raised their concerns about the use of GnRHa for young people
presenting with gender dysphoria. Indeed, some have called for the Trust
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to alter its practices and have done so in a variety of ways. We are keenly
aware that the subject of gender dysphoria raises complex issues and
that many have strong opinions about it.”
73 The Evaluation Paper on the Early Intervention Study at GIDS,
referred to in para 25 above, gives some (albeit limited) material on
the outcome of that study. It summarised a meeting paper presented by
Dr Carmichael and Professor Viner in 2014 (but not published in a peer
review journal) as follows:
“The reported qualitative data on early outcomes of 44 young people
who received early pubertal suppression. It noted that 100% of young
people stated that they wished to continue on GnRHa, that 23 (52%)
reported an improvement in mood since starting the blocker but that
27% reported a decrease in mood. Noted that there was no overall
improvement in mood or psychological wellbeing using standardised
psychological measures.”
74 Ms Morris submitted it is not for this court to determine clinical
disagreements between experts about the eﬃcacy of a treatment. We agree.
That is a matter for the relevant NHS and regulatory bodies to oversee and
to decide. However, the degree to which the treatment is experimental and
has, as yet, an unknown impact, does go to the critical issue of whether a
young person can have suﬃcient understanding of the risks and beneﬁts to
be able lawfully to consent to that treatment.
Persistence
75 The claimants submit that there is good evidence that for a signiﬁcant
proportion of young people presenting with GD the condition resolves itself
through adolescence without treatment with PBs. Further, that PBs serve to
increase the likelihood of GD, and, as such, can be positively harmful to the
child or young person’s long-term health. According to DSM-5: “in natal
males, persistence of [gender dysphoria] has ranged from 2.2% to 30%.
In natal females, persistence has ranged from 12% to 50%.” These ﬁgures
need to be treated with some caution because it may be that the cohort whose
persistence was being considered in these statistics was at a lower age and
with less clearly established GD than the young people being treated at GIDS.
76 The Dutch study argued that adolescents who show established GD
rarely identify as their biological sex. Professor Hruz suggested there may
be two reasons for this. It may be that the clinicians made sound diagnoses
of persistent GD. Alternatively, it may be that the very fact of the diagnosis
and the course of treatment which aﬃrmed that diagnosis (that is, both
gender aﬃrmative psychotherapy and the use of PBs) solidiﬁed the feeling
of cross-gender identiﬁcation and led the young people to commit to sex
reassignment more strongly than they would have done if there had been a
diﬀerent diagnosis and treatment.
77 As already indicated, it is not our role to adjudicate on the reasons for
persistence or otherwise of GD. However, the nature of this issue highlights
the highly complex and unusual nature of this treatment and the great
diﬃculty there is in fully understanding its implications for the individual
young person. In short, the treatment may be supporting the persistence
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of GD in circumstances in which it is at least possible that without that
treatment the GD would resolve itself.
Section B: Evidence of the claimants and other individuals

B

C

D

78 The ﬁrst claimant was born a female. In her witness statement in these
proceedings, she set out her experience of being prescribed PBs and then
CSH. It should be noted that some of the details relating to her treatment and
the information she was given (at GIDS and the ﬁrst defendant) is disputed.
This case is a judicial review of the GIDS policy, not a tort action relating
to the speciﬁc facts surrounding the ﬁrst claimant’s treatment and it is not
necessary therefore to resolve any factual dispute. We simply record the ﬁrst
claimant’s account. She describes a highly traumatic childhood. From the age
of four or ﬁve she displayed gender non-conformity, associating more with
male games and clothes. She felt highly alienated at secondary school and
took birth control pills to stop her periods. She felt disgusted by her body and
became depressed and highly anxious. From the age of 14 she began actively
to question her gender identity and started to look at YouTube videos and
do research on the internet about gender identity disorder and the transition
process. She said:
“I thought I had ﬁnally found the answer as to why I felt so
masculine, uncomfortable with my female body and why I was so much
more similar to a stereotypical boy than to a stereotypical girl in physical
expression and interests.”
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79 When she was 15, the ﬁrst claimant was referred to GIDS. When she
was at the local Children and Adolescent Mental Health Services clinic she
remembered:
“the psychiatrist attempted to talk of the gender spectrum as a way of
persuading me to not pursue medical transition. I took this as a challenge
to how serious I was about my feelings and what I wanted to do and it
made me want to transition more. Now I wish I had listened to her.”
She was ﬁrst seen at GIDS aged 16 and had a number of appointments, spread
out over one year and nine months. She was referred to UCLH in June 2013
and after three appointments commenced PBs. She was given advice about
the impact on her fertility but her priority was to move on to testosterone.
She said that at 16 she was not thinking about children and, in any event,
egg storage was not available on the NHS.
80 In April 2014 she was referred to an adult Gender Identity Clinic
to discuss surgery. She “was visualising myself becoming a tall, physically
strong young man where there was virtually no diﬀerence between me and
a biological boy”. After commencing testosterone at 17, changes to her
body commenced rapidly: these changes included genital changes, her voice
dropping and the growth of facial and body hair. She was on testosterone for
three years but increasingly began to doubt the process of transition:
“27. I started to have my ﬁrst serious doubts about transition.
These doubts were brought on by for the ﬁrst time really noticing
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how physically diﬀerent I am to men as a biological female, despite
having testosterone running through my body. There were also a lot
of experiences I could not relate to when having conversations with
men due to being biologically female and socialised in society as a girl.
There was an unspoken ‘code’ a lot of the time that I felt I was missing.
I remember telling a close male friend at the time about these transition
doubts, who responded by telling me that I was being silly and I believed
him. This was reinforced by the online forums that I browsed where
the consensus was that most transsexual people have doubts and that
that is a normal part of transitioning, so the doubts should be ignored.
I continued on, pushing the doubts in the far back of my mind and no
more doubts creeped [sic] in for a while.”

A

81 Despite these doubts, when she was 20 she had a double mastectomy.
In the year following this:

C

“31. … I started to realise that the vision I had as a teenager of
becoming male was strictly a fantasy and that it was not possible.
My biological make-up was still female and it showed, no matter how
much testosterone was in my system or how much I would go to the
gym. I was being perceived as a man by society, but it was not enough.
I started to just see a woman with a beard, which is what I was. I felt
like a fraud and I began to feel more lost, isolated and confused than I
did when I was pre-transition.”
82 She described facing the reality of taking a regular dose of drugs
for the rest of her life to maintain her male appearance; and the need to
have a hysterectomy if she remained a man because of the atrophy of her
reproductive organs if she continued to take testosterone.
83 From January 2019 the ﬁrst claimant stopped taking testosterone. She
now wishes to identify as a woman and is seeking to change her legal sex
back to that on her original birth certiﬁcate. She said:
“39. … It is only until recently that I have started to think about
having children and if that is ever a possibility, I have to live with the
fact that I will not be able to breastfeed my children. I still do not
believe that I have fully processed the surgical procedure that I had to
remove my breasts and how major it really was. I made a brash decision
as a teenager, (as a lot of teenagers do) trying to ﬁnd conﬁdence and
happiness, except now the rest of my life will be negatively aﬀected.
I cannot reverse any of the physical, mental or legal changes that I
went through. Transition was a very temporary, superﬁcial ﬁx for a very
complex identity issue.”
84 The defendant submits the ﬁrst claimant was given the fullest possible
information after a large number of consultations (at least ten) and that
she was Gillick competent to make the decision to take PBs. Further, the
defendant produced witness statements from a number of children and young
people who are strongly supportive of the treatment they have received.
85 J is a 20-year-old transgender man who received PBs in 2012 at the
age of 12 followed by CSH in 2015. He described how he felt a strong need
to become a boy from an early age and how he was bullied at school for his
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behaviour. He found the onset of female puberty horrifying and unbearable.
After a number of sessions at GIDS he was prescribed PBs from the age of 12.
86 According to J he was given the fullest possible information from the
clinicians at GIDS as to the beneﬁts and disbeneﬁts of the treatment. The
clinicians strongly challenged his desire to transition and why he had chosen
to express his gender identity as male. He was advised as to the impact on
fertility if he chose to go on to CSH and surgery. He said:
“I made the decision to proceed with pubertal suppression without
pursuing egg preservation. It was a diﬃcult decision to make because I
did not know whether I would want biological children in adulthood,
but I was certain I would never want to carry a child and give birth.
Ultimately, I made the decision because I had a poor quality of life and
without immediate treatment I did not feel I had a future at all.”
He says: “We discussed sex and I told them the idea of it disgusted me. I knew
I would be unable to consider having a sexual relationship as an adult with
my body so wrongly formed.” He ended his witness statement by saying that
he is thankful that his pubertal development was halted as it removed the
distress caused by continued development, but he wishes that the PBs were
started earlier which would have prevented the need for breast surgery later.
87 S is a 13-year-old trans boy who is on the waiting list at GIDS. He was
told that he would have to wait for approximately 24 months to be seen
and with his parents decided to see a private provider, GenderGP, where he
has been prescribed PBs. We note at this point that the GP in question was
removed from the professional register and now operates from outside the
United Kingdom. S in his witness statement said:
“13. … I haven’t really thought about parenthood—I have been
asked about it by the gender identity specialist I have mentioned but I
just have no idea what me in the future is going to think. I haven’t had a
romantic relationship and it’s just not a thing that is really on my radar
at the moment.”
88 N, an 18-year-old trans woman, who was prescribed PBs when she
was 17 years old said:

G

H

“12. The treatment of hormone blockers may very well have saved
my life. In the period of my life that I was prescribed them my mental
health was spiralling due to my dysphoria and this impacting on my
daily life, learning and social interactions. While the ﬁrst injections of
gonapeptyl were slow to take eﬀect they eventually began to alleviate
my dysphoria in very real ways. I had to shave less and I didn’t have to
fear pubertal development anymore. I had the time necessary to think
about my situation and decide on further courses of action. This also
helped my mental health as it gave me signiﬁcantly less issues overall
allowing me to focus and concentrate on aspects in my life alongside
my gender identity rather than my fears of puberty and development
overtaking everything else in my life.”
89 The second claimant, Mrs A, is the mother of a 15-year-old girl who
has ASD. The daughter has a history of mental health and behavioural
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problems. She “is desperate to run away from all that made her female” and
has been referred to Child and Adolescent Mental Health Services. Mrs A is
very concerned that her daughter would be referred to GIDS and prescribed
PBs. However the daughter has not currently been referred to GIDS and
having regard to the defendant’s current practice, would not meet the criteria
for PBs because her parents would not support that treatment. Mrs A’s
interest in this action is therefore largely theoretical.

A

B

Section C: Submissions
90 The claimants’ primary case is that children or young persons under
the age of 18 are not capable of giving consent to the administration of
PBs. Their secondary case is that the information given by the defendant
and the interested party is misleading and inadequate to form the basis for
informed consent to be given. In their statement of issues, the claimants put
issue one as the adequacy of the information and issue two whether children
and young people are capable of giving consent. In our view, the ﬁrst issue
must be whether Gillick competence can be achieved, and the secondary or
alternative issue whether the information being given is adequate. We deal
with the arguments in that order.
91 Mr Hyam also raised a third issue (at least in writing). This was a
submission that if any young person under the age of 18 is prescribed PBs,
their case should be referred to the Court of Protection. In oral argument
he accepted that the Court of Protection, being a creature of statute, would
have no jurisdiction to consider such referrals. We think that the substance
of issue three falls within the terms of issue one.
92 Mr Hyam stressed that the claimants were not calling into question
that GD existed. Nor were they questioning that it could cause extreme
distress or that PBs should never be given to people under 18 or that it was
never in their best interests for it to be prescribed. The central issue was
whether those under 18 could give informed consent.
93 Mr Hyam submitted that a child still going through puberty is not
capable of properly understanding the nature and eﬀect of PBs and weighing
the consequences and side eﬀects properly. He pointed to the evidence of
the individuals, including that put forward on behalf of the defendant,
to show that children of this age cannot understand the implications of
matters such as the loss of the ability to orgasm, the potential need to
construct a neo-vagina or the loss of fertility. He argued that the use of
PBs to address GD does not have an adequate evidence base to support it
and, thus, should properly be described as experimental treatment. There is
evidence that PBs can have signiﬁcant side eﬀects and there is strong evidence
that once a child commences on PBs they will progress to CSH, which
will cause irreversible changes to the child’s body with lifelong medical,
psychological and emotional implications for the child. He relies on the harm
potentially caused to these vulnerable young people as evidenced by the
witness statement of the ﬁrst claimant.
94 He submitted that the advice given to the children and young persons
is misleading because they are told that the PBs are fully reversible when
the current evidence on reversibility or the long-term implications of the
treatment is limited and unclear. He said further, that the reality is that
PBs pave the way for CSH which do have irreversible impacts. Further,
the information provided by GIDS fails to tell the child that there are no
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proven beneﬁts to this treatment in either physical or psychological terms.
The information is misleading as to the reversibility of PBs, their purpose
and their beneﬁts.
95 In those circumstances he submitted that the court should be guided
by the approach of the Court of Protection in its Practice Guidance (Court
of Protection: Serious Medical Treatment) [2020] 1 WLR 641 which sets out
those decisions relating to medical treatment where an application should be
made to the Court of Protection.
96 Paras 10 and 11 of that Guidance state:
“10. In any case which is not about the provision of life-sustaining
treatment, but involves the serious interference with the person’s rights
under [the Convention], it is: ‘highly probable that, in most, if not all,
cases, professionals faced with a decision whether to take that step
will conclude that it is appropriate to apply to the court to facilitate
a comprehensive analysis of [capacity and] best interests, with [the
person] having the beneﬁt of legal representation and independent
expert advice.’
“This will be so even where there is agreement between all those with
an interest in the person’s welfare.
“11. Examples of cases which may fall into para 10 above will
include, but are not limited to: (a) where a medical procedure or
treatment is for the primary purpose of sterilisation; (b) where a medical
procedure is proposed to be performed on a person who lacks capacity
to consent to it, where the procedure is for the purpose of a donation
of an organ, bone marrow, stem cells, tissue or bodily ﬂuid to another
person; (c) a procedure for the covert insertion of a contraceptive
device or other means of contraception; (d) where it is proposed that
an experimental or innovative treatment to be carried out; (e) a case
involving a signiﬁcant ethical question in an untested or controversial
area of medicine.”
97 The defendant and the ﬁrst and second interveners make common
cause. Ms Morris argued that the care and treatment provided at GIDS
fell within the terms of the Service Speciﬁcation laid down by NHS
England (“NHSE”), as required, in accordance with the international
frameworks of WPATH and the Endocrine Society and by the domestic
regulatory frameworks of the General Medical Council and the Care Quality
Commission. The NHSE is currently undertaking a review of the eﬃcacy of
treatment for GD (“the Cass Review”) which will report in due course and
its ﬁndings will be reﬂected in the Service Speciﬁcation.
98 She argued that the process at GIDS was “deeply Montgomery
compliant” (i e it met the requirements for informed consent identiﬁed by
the Supreme Court in Montgomery v Lanarkshire Health Board [2015]
AC 1430) having regard to the frequent consultations, discussions and
the provision of detailed, but age appropriate, information. The “vast
majority” of the children referred for PBs are 15 or older, she said, and the
information given is varied depending on the age and maturity of the child
or young person. Where the assessment is that the individual is not initially
Gillick competent, time is taken to see if their understanding develops and
competency can be achieved. The information that is given is what is salient
for that individual at that age.
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99 As to those between the ages of 16–18, if the young person, the parents
and the clinicians are agreed then, she submitted, there is no justiciable issue
and the court has no jurisdiction.
100 Mr McKendrick, for the ﬁrst and second interveners, argued that the
child or young person did not need to understand the impact of CSH on their
fertility because that did not fall to be decided at the stage of prescribing
PBs. The PBs provided the space for the person to think about further
stages. In appropriate cases, a natal girl or young person’s eggs could be
harvested and preserved in order to preserve their fertility. The critical thing
for the child was that s/he had GD and that there was no alternative physical
treatment to PBs. Once the child or young person had reached the Endocrine
Clinic at the Trust there was no alternative psychological treatment available
because that was a matter within the purview of GIDS and GIDS had referred
the child for PBs, although ongoing psychological treatment is provided at
GIDS alongside treatment with PBs. Therefore, the Trust clinicians were
faced with a child in acute distress with no alternative treatment options.
The purpose of the treatment was to alleviate distress and that, according to
Mr McKendrick, had been achieved.
101 When asked by the court what evidence there was that the PBs
did achieve the purpose of alleviating distress, in the light of the lack of
published research, Mr McKendrick pointed to the evidence of experienced
endocrinologists in both Trusts who could see the real beneﬁts of the
treatment.
102 Like Ms Morris, Mr McKendrick said the current practice was not
to proceed only on parental consent. However, he did argue that if the child’s
consent was rendered invalid, the treatment would continue to be lawful if
the parents had consented.
103 The third intervener is Transgender Trend Ltd, an organisation
that provides evidence-based information and resources for parents and
schools concerning children with GD. Ms Davies-Arai is the director of that
organisation and she has ﬁled a witness statement in these proceedings. She
set out concerns about the lack of evidence as to the impacts and eﬀectiveness
of PBs and in relation to which patients it is most likely to help. Much of her
evidence focused on the increase of referrals to GIDS of teenage natal girls
and the cultural factors, including material on the internet and social media,
which may play a part in this. She said that GIDS does not oﬀer young people
with GD a range of ways to interpret their experience and the GIDS pathway
oﬀers a minimal challenge to the beliefs and ideas of the young person.
104 Mr Skinner, on behalf of Transgender Trend, said the case was
particularly important because it concerned the deliberate provision by the
state of medical treatment to children and young people which may cause
harm. The court should be anxious to ensure that vulnerable children, for
example those with ASD, are provided with the full protection of the law.
Section D: The law
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105 In Gillick [1986] AC 112 the House of Lords considered the
lawfulness of the Secretary of State’s policy on giving contraceptive advice to
children without parental consent. The House of Lords held, by a majority,
that a doctor could lawfully give contraceptive advice and treatment to a girl
aged under 16 if she had suﬃcient maturity and intelligence to understand
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the nature and implications of the proposed treatment and provided that
certain conditions were satisﬁed.
106 Lord Fraser of Tullybelton at p 169B–E said:
“It seems to me verging on the absurd to suggest that a girl or boy
aged 15 could not eﬀectively consent, for example, to have a medical
examination of some trivial injury to his body or even to have a broken
arm set. Of course the consent of the parents should normally be
asked, but they may not be immediately available. Provided the patient,
whether a boy or a girl, is capable of understanding what is proposed,
and of expressing his or her own wishes, I see no good reason for holding
that he or she lacks the capacity to express them validly and eﬀectively
and to authorise the medical man to make the examination or give the
treatment which he advises. After all, a minor under the age of 16 can,
with certain limits, enter into a contract. He or she can also sue and be
sued, and can give evidence on oath …”
“Accordingly, I am not disposed to hold now, for the ﬁrst time, that
a girl less than 16 lacks the power to give valid consent to contraceptive
advice or treatment, merely on account of her age.”
107 Lord Scarman at p 186A–D said:
“The law relating to parent and child is concerned with the problems
of the growth and maturity of the human personality. If the law should
impose upon the process of ‘growing up’ ﬁxed limits where nature
knows only a continuous process, the price would be artiﬁciality and
a lack of realism in an area where the law must be sensitive to human
development and social change. If certainty be thought desirable, it is
better that the rigid demarcations necessary to achieve it should be
laid down by legislation after a full consideration of all the relevant
factors than by the courts conﬁned as they are by the forensic process
to the evidence adduced by the parties and to whatever may properly
fall within the judicial notice of judges. Unless and until Parliament
should think ﬁt to intervene, the courts should establish a principle
ﬂexible enough to enable justice to be achieved by its application to the
particular circumstances proved by the evidence placed before them.”
And at p 189C–E:
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“When applying these conclusions to contraceptive advice and
treatment it has to be borne in mind that there is much that has to be
understood by a girl under the age of 16 if she is to have legal capacity to
consent to such treatment. It is not enough that she should understand
the nature of the advice which is being given: she must also have a
suﬃcient maturity to understand what is involved. There are moral and
family questions, especially her relationship with her parents; long-term
problems associated with the emotional impact of pregnancy and its
termination; and there are the risks to health of sexual intercourse at
her age, risks which contraception may diminish but cannot eliminate.
It follows that a doctor will have to satisfy himself that she is able to
appraise these factors before he can safely proceed upon the basis that
she has at law capacity to consent to contraceptive treatment. And it
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further follows that ordinarily the proper course will be for him, as the
guidance lays down, ﬁrst to seek to persuade the girl to bring her parents
into consultation, and if she refuses, not to prescribe contraceptive
treatment unless he is satisﬁed that her circumstances are such that he
ought to proceed without parental knowledge and consent.”
And p 191C–D:
“The truth may well be that the rights of parents and children in
this sensitive area are better protected by the professional standards of
the medical profession than by ‘a priori’ legal lines of division between
capacity and the lack of capacity to consent since any such general
dividing line is sure to produce in some cases injustice, hardship, and
injury to health.”
108 In R (Axon) v Secretary of State for Health (Family Planning
Association Intervening) [2006] QB 539 Silber J considered Gillick in the
context of article 8 of the Convention, the United Nations Convention on
the Rights of the Child and the increasing emphasis on the autonomy of the
child. He held that the principles set out in Gillick continued to apply: see
para 152.
109 There are two cases dealing with children aged 16 or over who
refused medical treatment in circumstances where clinicians considered it
was clinically indicated. The issue in each was whether the court could,
nevertheless, authorise the treatment. In re W (A Minor) (Medical Treatment:
Court’s Jurisdiction) [1993] Fam 64 concerned the case of a 16-year-old
girl with anorexia nervosa. The local authority applied under the inherent
jurisdiction of the High Court to give medical treatment to W without her
consent and against her wishes. W relied on section 8 of the Family Law
Reform Act 1969, which states (see p 74):
“Section 8 is in these terms: ‘(1) The consent of a minor who has
attained the age of sixteen years to any surgical, medical or dental
treatment which, in the absence of consent, would constitute a trespass
to his person, shall be as eﬀective as it would be if he were of full age;
and where a minor has by virtue of this section given an eﬀective consent
to any treatment it shall not be necessary to obtain any consent for it
from his parent or guardian. (2) In this section “surgical, medical or
dental treatment” includes any procedure undertaken for the purposes
of diagnosis, and this section applies to any procedure … which is
ancillary to any treatment as it applies to that treatment. (3) Nothing in
this section shall be construed as making ineﬀective any consent which
would have been eﬀective if this section had not been enacted.’”
110 The Court of Appeal held that section 8 did not confer on a minor an
absolute right to determine whether or not she received medical treatment
but protected the medical practitioner from an action in trespass. Lord
Donaldson of Lymington MR analysed Gillick and said that Lord Scarman
would necessarily have considered that the purpose of section 8 was to
provide the medical practitioners treating the child with a defence to either
criminal assault or a civil claim for trespass:, see pp 76G–H and 78D–F.
Lord Donaldson MR described the eﬀect of the section as being a “legal
ﬂak jacket”, whereby the 16- to 17-year-old is conclusively proved to be
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Gillick competent but this did not mean that someone else who has parental
responsibility cannot give consent for the treatment.
111 When applying his analysis to the facts of W’s case, Lord
Donaldson MR said at pp 80G–81B:
“I have no doubt that the wishes of a 16- or 17-year-old child
or indeed of a younger child who is ‘Gillick competent’ are of the
greatest importance both legally and clinically, but I do doubt whether
Thorpe J was right to conclude that W was of suﬃcient understanding
to make an informed decision. I do not say this on the basis that I
consider her approach irrational. I personally consider that religious
or other beliefs which bar any medical treatment or treatment of
particular kinds are irrational, but that does not make minors who
hold those beliefs any the less ‘Gillick competent’. They may well
have suﬃcient intelligence and understanding fully to appreciate the
treatment proposed and the consequences of their refusal to accept
that treatment. What distinguishes W from them, and what with all
respect I do not think that Thorpe J took suﬃciently into account
(perhaps because the point did not emerge as clearly before him as
it did before us), is that it is a feature of anorexia nervosa that it is
capable of destroying the ability to make an informed choice. It creates
a compulsion to refuse treatment or only to accept treatment which is
likely to be ineﬀective. This attitude is part and parcel of the disease
and the more advanced the illness, the more compelling it may become.
Where the wishes of the minor are themselves something which the
doctors reasonably consider need to be treated in the minor’s own best
interests, those wishes clearly have a much reduced signiﬁcance.”
112 Lord Donaldson MR concluded at p 84A–B that:

F

G

H

“No minor of whatever age has power by refusing consent to
treatment to override a consent to treatment by someone who has
parental responsibility for the minor and a fortiori a consent by the
court. Nevertheless such a refusal is a very important consideration in
making clinical judgments and for parents and the courts in deciding
whether themselves to give consent. Its importance increases with the
age and maturity of the minor.”
113 Balcombe LJ at p 87G–H agreed with Lord Donaldson MR that the
parents of a 16- and 17-year-old retained the right to consent to treatment
even if she did not consent and that the court could continue to exercise its
inherent jurisdiction. Nolan LJ did not express a view as to whether parents
could consent to treatment where the child had refused but considered that
the court, under its inherent jurisdiction, could continue to do so. He said,
at p 94D–E:
“To take it a stage further, if the child’s welfare is threatened by a
serious or imminent risk that the child will suﬀer grave and irreversible
mental or physical harm, then once again the court when called upon has
a duty to intervene. It makes no diﬀerence whether the risk arises from
the action or inaction of others, or from the action or inaction of the
child. Due weight must be given to the child’s wishes, but the court is not
bound by them. In the present case, Thorpe J was apparently satisﬁed
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on the evidence before him that such a risk existed. In my judgment,
he was fully entitled to take this view. By the time the matter came to
this court, it was impossible to take any other view. For these reasons,
I would dismiss the appeal save to the extent of making the necessary
variation of the order of Thorpe J.”
114 We were taken to two cases concerning the application of Gillick
in particularly diﬃcult medical and ethical situations, which are of some
assistance in the present case. In In re L (Medical Treatment: Gillick
Competency) [1998] 2 FLR 810 Sir Stephen Brown P considered the case of
a 14-year-old girl with a life threatening condition involving the possibility
of a blood transfusion. L was a Jehovah’s Witness and would not consent to
the blood transfusion. The court ordered that the medical treatment should
take place without her consent. The expert clinician appointed by the Oﬃcial
Solicitor is recorded as giving the following evidence:
“He makes the point that the girl’s view as to having no blood
transfusion is based on a very sincerely, strongly held religious belief
which does not in fact lend itself in her mind to discussion. It is one
that has been formed by her in the context of her own family experience
and the Jehovah’s Witness meetings where they all support this view.
He makes the point that there is a distinction between a view of this
kind and the constructive formulation of an opinion which occurs with
adult experience. That has not happened of course in the case of this
young girl.”
115 Sir Stephen Brown P then concluded at p 813:
“It is, therefore, a limited experience of life which she has—inevitably
so—but this is in no sense a criticism of her or of her upbringing.
It is indeed refreshing to hear of children being brought up with the
sensible disciplines of a well-conducted family. But it does necessarily
limit her understanding of matters which are as grave as her own present
situation. It may be that because of her belief she is willing to say, and
to mean it, ‘I am willing to accept death rather than to have a blood
transfusion’, but it is quite clear in this case that she has not been able to
be given all the details which it would be right and appropriate to have
in mind when making such a decision.
“I do not think that in this case this young girl is ‘Gillick competent’.
I base that upon all the evidence that I have heard. She is certainly not
‘Gillick competent’ in the context of all the necessary details which it
would be appropriate for her to be able to form a view about.”
116 In re S (A Child) (Child Parent: Adoption Consent) [2019] Fam
177 also concerned a child under 16. In that case, Cobb J considered the
competence of a mother under the age of 16 to consent to her baby being
placed for adoption. Cobb J held that it was appropriate and helpful in
determining Gillick competence to read across and borrow from the relevant
concepts and language in the Mental Capacity Act 2005 but cognisant of
some fundamental diﬀerences, in particular that the assumption of capacity
in section 1(2) of that Act did not apply and there was no requirement for
any diagnostic characteristic as there is in section 2(1) of the Mental Capacity
Act 2005: see paras 15, 16 and 60.
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117 At paras 34–37 Cobb J considered what test he should apply to the
information that S needed to understand and then set out the information
that would be relevant for the decision in question:
“34. Macur J in LBL v RYJ and VJ [2011] 1 FLR 1279, para 24
held that it would not be necessary for a decision-maker to be able to
comprehend ‘all the peripheral details’ in the assessment of capacity
to make the relevant decision; in a case concerning residence and the
provision of education, Macur J went on to say, at para 58: ‘In [the
expert’s] view it is unnecessary for his determination of RYJ’s capacity
that she should understand all the details within the statement of
special educational needs. It is unnecessary that she should be able to
give weight to every consideration that would otherwise be utilised
in formulating a decision objectively in her “best interests”.’ I agree
with his interpretation of the test in section 3 which is to the eﬀect
that the person under review must comprehend and weigh the salient
details relevant to the decision to be made. To hold otherwise would
place greater demands upon RYJ than others of her chronological age/
commensurate maturity and unchallenged capacity.
“35. In the same vein, Baker J remarked in PH v A Local Authority
[2011] EWHC 1704 at [16(xi)]: ‘[the] courts must guard against
imposing too high a test of capacity to decide issues such as residence
because to do so would run the risk of discriminating against persons
suﬀering from a mental disability.’
“36. Although not cited in argument, I further remind myself of the
comments of Chadwick LJ in the Court of Appeal in Masterman-Lister
v Brutton & Co (Nos 1 and 2) [2003] 1 WLR 1511, para 79: ‘a person
should not be held unable to understand the information relevant to
a decision if he can understand an explanation of that information
in broad terms and simple language …’ So, says Ms Dolan, it is
not necessary for S to understand all the peripheral and non-salient
information in the adoption consent form in order to be declared
capacitous. Nor does she even need to fully understand the legal
distinctions between placement for adoption under a placement order
and not under a placement order. Indeed, Ms Dolan herself relies in
this regard on In re A (Adoption: Agreement: Procedure) [2001] 2 FLR
455, para 43 where Thorpe LJ observes that the diﬀerences between
freeing and adoption are ‘complex in their inter-relationship and it is
not to be expected that social workers should have a complete grasp of
the distinction between the two, or always to signify the distinction in
their discussion with the clients’ (my emphasis). If social workers are
not expected to understand the complexities of the legislation (or its
predecessor) or explain the distinction accurately to the parents with
whom they are working asks Ms Dolan, why should a person under the
age of 16 be expected to be able to grasp them in order to be able to
be declared capacitous?
“37. Accordingly, argues the local authority, the salient or ‘suﬃcient’
information which is required to be understood by the child parent
regarding extra-familial adoption is limited to the fundamental legal
consequences of the same. The factors discussed at the hearing include:
(i) your child will have new legal parents, and will no longer be your son
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or daughter in law, (ii) adoption is ﬁnal, and non-reversible; (iii) during
the process, other people (including social workers from the adoption
agency) will be making decisions for the child, including who can see
the child, and with whom the child will live; (iv) you may obtain legal
advice if you wish before taking the decision; (v) the child will live with
a diﬀerent family forever; you will (probably) not be able to choose the
adopters; (vi) you will have no right to see your child or have contact
with your child; it is highly likely that direct contact with your child will
cease, and any indirect contact will be limited; (vii) the child may later
trace you, but contact will only be re-established if the child wants this;
(viii) there are generally two stages to adoption; the child being placed
with another family for adoption, and being formally adopted; (ix) for
a limited period of time you may change your mind; once placed for
adoption, your right to change your mind is limited, and is lost when
an adoption order is made.”

A

B

C

118 Cobb J’s conclusions were these:
“60. … It follows that in order to satisfy the Gillick test in this
context the child parent should be able to demonstrate ‘suﬃcient’
understanding of the ‘salient’ facts around adoption; she should
understand the essential ‘nature and quality of the transaction’ (per
Munby J in Sheﬃeld City Council v E [2005] Fam 326, para 19) and
should not need to be concerned with the peripheral.
“61. It will, however, be necessary for the competent child decisionmaker to demonstrate a ‘full understanding’ of the essential implications
of adoption when exercising her decision-making, for the independent
CAFCASS oﬃcer to be satisﬁed that the consent is valid. If consent
is oﬀered under section 19 and/or section 20 of the 2002 Act, it will
be necessary for a form to be signed, even if not in the precise format
of that identiﬁed by Practice Direction 5A. I accept that on an issue
as signiﬁcant and life-changing as adoption, there is a greater onus on
ensuring that the child understands and is able to weigh the information
than if the decision was of a lesser magnitude: see Baker J in CC v
KK and STCC [2012] COPLR 627, para 69. This view is consistent
with the Mental Capacity Act 2005 Code of Practice, which provides,
at paragraph 4.19: ‘a person might need more detailed information or
access to advice, depending on the decision that needs to be made. If
a decision could have serious or grave consequences, it is even more
important that a person understands the information relevant to that
decision.’ (Emphasis added.)”
119 In determining the level of understanding that the child needs to
have to consent to PBs, Mr Hyam attached considerable importance to
the decision of the Supreme Court in Montgomery v Lanarkshire Health
Board [2015] AC 1430. That case concerned an action in negligence brought
by a mother on behalf of her child. The child was disabled as a result of
complications during delivery and the mother argued that she should have
been advised as to the possibility of delivery by elective caesarean. The central
issue for present purposes was the information that the doctor needed to have
given the patient in order to establish that she had given informed consent
for the treatment.
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120 Lord Kerr of Tonaghmore JSC set out the requirements placed on
a doctor in providing information on risks of injury from treatment in the
following terms at para 87:
“An adult person of sound mind is entitled to decide which, if any,
of the available forms of treatment to undergo, and her consent must
be obtained before treatment interfering with her bodily integrity is
undertaken. The doctor is therefore under a duty to take reasonable care
to ensure that the patient is aware of any material risks involved in any
recommended treatment, and of any reasonable alternative or variant
treatments. The test of materiality is whether, in the circumstances of
the particular case, a reasonable person in the patient’s position would
be likely to attach signiﬁcance to the risk, or the doctor is or should
reasonably be aware that the particular patient would be likely to attach
signiﬁcance to it.”
121 Mr Hyam submitted that in determining whether a child is Gillick
competent the court should consider what would a “reasonable person in
the patient’s position understand”, and in asking that question, he submitted
that the “reasonable person” is one with adult knowledge.
122 Ms Morris went to the opposite extreme. She submitted that when
deciding what information needs to be given to the patient and understood
by them, the test is a reasonable person in that individual’s position, i e a
reasonable 12-year-old (or other age) with GD. She said that the “salient”
information that needs to be provided is what that reasonable patient would
attach importance to. She said that seeking consent, certainly for treatment
with lifelong implications such as sterilisation will always involve some “act
of imagination”. Many patients facing life-changing treatment, such as the
loss of fertility in cancer treatment or endometriosis, will not have had
experience of what they are forgoing, for example, fertility. She submitted
that the court ought not to be pronouncing on hypothetical cases: rather, it
should or could consider the facts of one speciﬁc case as and when it arises.
123 Mr McKendrick submitted that the correct approach in deciding
what information was material was to assume a reasonable child of the
individual’s age.
124 Mr Skinner pointed out that Montgomery concerned an adult and,
therefore, the presumption of capacity in the Mental Capacity Act 2005
applied. That presumption is inapplicable in a case concerning Gillick
competency where the very issue is whether the child is competent to
make the decision. The decision in Montgomery was of limited assistance,
therefore, in the present case. In determining competence, the child must have
suﬃcient understanding of the factors that are not just relevant to him or her
now but which on an objective basis ought to be given weight in the future.
125 In our view, the following principles can be derived from the cases
to which we have referred.
126 First, the question as to whether a person under the age of 16 is
Gillick competent to make the relevant decision will depend on the nature of
the treatment proposed as well as that person’s individual characteristics. The
assessment is necessarily an individual one. Where the decision is signiﬁcant
and life changing then there is a greater onus to ensure that the child
understands and is able to weigh the information: see In re S, at para 60.
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127 Secondly, however, that does not mean that it is not possible for the
court to draw some lines. The Trusts themselves accept that a seven-year-old
being treated with PBs for precocious puberty cannot give informed consent
and his or her parents must give that consent because of the young age of the
child concerned and the nature of the treatment.
128 Thirdly, eﬀorts should be made to allow the child or young person
to achieve Gillick competency where that is possible. Clinicians should,
therefore, work with the individual to help them understand the treatment
proposed and its potential implications in order to help them achieve
competence.
129 Fourthly, however, that does not mean that every individual under
16 can achieve Gillick competence in relation to the treatment proposed.
As we discuss below, where the consequences of the treatment are profound,
the beneﬁts unclear and the long-term consequences, to a material degree
unknown, it may be that Gillick competence cannot be achieved, however
much information and supportive discussion is undertaken.
130 Fifthly, in order to achieve Gillick competence it is important not
to set the bar too high. It is not appropriate to equate the matters that a
clinician needs to explain, as set out in Montgomery, to the matters that a
child needs to understand to achieve Gillick competence. The consequence of
Mr Hyam’s approach would be signiﬁcantly to raise the bar for competence
and capacity, which would be contrary both to the common law and to
a child’s rights under article 8 of the Convention and the importance of
supporting individual autonomy.
131 We adopt the language of Chadwick LJ in Masterman-Lister v
Brutton & Co (Nos 1 and 2) [2003] 1 WLR 1511: a person should be able to
“understand an explanation of that information in broad terms and simple
language”, see In re S at para 36. Although this was said in a case that
concerned an adult’s capacity, in our judgment, the same approach should be
applied to a case concerning Gillick competence. The child or young person
needs to be able to demonstrate suﬃcient understanding of the salient facts,
see In re S at para 60.
132 Sixthly, we agree with Mr Skinner that, in deciding what facts are
salient and what level of understanding is suﬃcient, it is necessary to have
regard to matters which are those which objectively ought to be given weight
in the future, although the child might be unconcerned about them now.
On the facts of this case there are some obvious examples, including the
impact on fertility and on future sexual functioning.

A

Section E: Conclusions

G

133 The principal issue before this court is, in some ways, a narrow one.
Can a child or young person under the age of 16 achieve Gillick competence
in respect of the decision to take PBs for GD? The legal position of 16- and
17-year-olds is diﬀerent, and we deal with that below.
134 The starting point is to consider the nature of the treatment
proposed. The administration of PBs to people going through puberty is
a very unusual treatment for the following reasons. Firstly, there is real
uncertainty over the short- and long-term consequences of the treatment
with very limited evidence as to its eﬃcacy or, indeed, quite what it is
seeking to achieve. This means it is, in our view, properly described as
experimental treatment. Secondly, there is a lack of clarity over the purpose
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of the treatment: in particular, whether it provides a “pause to think” in a
“hormone neutral” state or is a treatment to limit the eﬀects of puberty and,
thus, the need for greater surgical and chemical intervention later, as referred
to in the Health Research Authority report. Thirdly, the consequences of
the treatment are highly complex and potentially lifelong and life changing
in the most fundamental way imaginable. The treatment goes to the heart
of an individual’s identity and is, thus, quite possibly, unique as a medical
treatment.
135 Furthermore, the nature and the purpose of the medical intervention
must be considered. The condition being treated, GD, has no direct physical
manifestation. In contrast, the treatment provided for that condition has
direct physical consequences, as the medication is intended to and does
prevent the physical changes that would otherwise occur within the body, in
particular, by stopping the biological and physical development that would
otherwise take place at that age. There is also an issue as to whether GD is
properly categorised as a psychological condition, as the DSM-5 appears to
do, although we recognise there are those who would not wish to see the
condition categorised in that way. Be that as it may, in our judgment, for the
reasons already identiﬁed, the clinical intervention we are concerned with
here is diﬀerent in kind to other treatments or clinical interventions. In other
cases, medical treatment is used to remedy, or alleviate the symptoms of,
a diagnosed physical or mental condition and the eﬀects of that treatment
are direct and usually apparent. The position in relation to puberty blockers
would not seem to reﬂect that description.
136 Indeed, the consequences which ﬂow from taking PBs for GD and
which must be considered in the context of informed consent, fall into two
(interlinking) categories. Those that are a direct result of taking the PBs
themselves and those that follow on from progression to stage 2, that is,
taking cross-sex hormones. The defendant and the Trusts argue that stages
1 and 2 are entirely separate; a child can stop taking PBs at any time and
that stage 1 is fully reversible. It is said, therefore, the child needs only to
understand the implications of taking PBs alone to be Gillick competent.
In our view, this does not reﬂect the reality. The evidence shows that the
vast majority of children who take PBs move on to take cross-sex hormones,
that stages 1 and 2 are two stages of one clinical pathway and, once on that
pathway, it is extremely rare for a child to get oﬀ it.
137 The defendant argues that PBs give the child “time to think”, that
is, to decide whether or not to proceed to cross-sex hormones or to revert
to development in the natal sex but the use of puberty blockers is not, itself,
a neutral process by which time stands still for the child on PBs, whether
physically or psychologically. PBs prevent the child going through puberty in
the normal biological process. As a minimum, it seems to us that this means
that the child is not undergoing the physical and consequential psychological
changes which would contribute to the understanding of a person’s identity.
There is an argument that for some children at least, this may conﬁrm the
child’s chosen gender identity at the time they begin the use of puberty
blockers and, to that extent, conﬁrm their GD and increase the likelihood
of some children moving on to cross-sex hormones. Indeed, the statistical
correlation between the use of puberty blockers and cross-sex hormones
supports the case that it is appropriate to view PBs as a stepping stone to
cross-sex hormones.
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138 It follows that to achieve Gillick competence the child or young
person would have to understand not simply the implications of taking PBs
but those of progressing to cross-sex hormones. The relevant information,
therefore, that a child would have to understand, retain and weigh up in
order to have the requisite competence in relation to PBs, would be as
follows: (i) the immediate consequences of the treatment in physical and
psychological terms; (ii) the fact that the vast majority of patients taking PBs
go on to CSH and therefore that s/he is on a pathway to much greater medical
interventions; (iii) the relationship between taking CSH and subsequent
surgery, with the implications of such surgery; (iv) the fact that CSH may
well lead to a loss of fertility; (v) the impact of CSH on sexual function;
(vi) the impact that taking this step on this treatment pathway may have on
future and life-long relationships; (vii) the unknown physical consequences
of taking PBs; and (viii) the fact that the evidence base for this treatment is,
as yet, highly uncertain.
139 It will obviously be diﬃcult for a child under 16 to understand and
weigh up such information. Although a child may understand the concept of
the loss of fertility, for example, this is not the same as understanding how
this will aﬀect their adult life. A child’s attitude to having biological children,
and their understanding of what this really means, is likely to change between
childhood and adulthood. For many children, certainly younger children,
and some as young as ten and just entering puberty, it will not be possible
to conceptualise what not being able to give birth to children (or conceive
children with their own sperm) would mean in adult life. Similarly, the
meaning of sexual fulﬁlment, and what the implications of treatment may be
for this in the future, will be impossible for many children to comprehend.
140 Ms Morris submitted that many decisions about complex and longlasting medical treatment will involve the patient having, to some degree,
to imagine themselves into an uncertain future of which they have no
experience. However, for the reasons that we have explained in para 135
above, we consider the treatment in this case to be in entirely diﬀerent
territory from the type of medical treatment which is normally being
considered.
141 Some of the children and young people who have been treated at
GIDS say in their witness statements that the thought of sex disgusted them
or they did not really think about fertility. These normal reactions do not
detract from the diﬃculties surrounding consent and treatment with PBs.
That adolescents ﬁnd it diﬃcult to contemplate or comprehend what their
life will be like as adults and that they do not always consider the longerterm consequences of their actions is, perhaps, a statement of the obvious.
142 These various diﬃculties are compounded by the particular
diﬃculties prevalent in the cohort of children treated at GIDS. On the
defendant’s case, they suﬀer considerable psychological distress by reason of
their GD and are highly vulnerable. In those circumstances, the consequences
of taking PBs on their fertility, for example, or on their sexual life may be
viewed as a relatively small price to pay for what may be perceived as a
solution to their immediate and real psychological distress. It would not
follow, however, that their weighing of risks and beneﬁts when they might
start taking PBs would prevail in the longer term.
143 The diﬃculty of achieving informed consent in these circumstances
is further exacerbated by the lack of evidence as to the eﬃcacy of PBs in
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treating GD and the long-term outcomes of taking it. We entirely accept that
the fact that a treatment is experimental, or that the long-term outcomes are
not yet known, does not of, itself, prevent informed consent being given.
Otherwise no experimental treatment could ever be consented to. However,
the combination here of lifelong and life changing treatment being given to
children, with very limited knowledge of the degree to which it will or will
not beneﬁt them, is one that gives signiﬁcant grounds for concern.
144 We do not think that the answer to this case is simply to give the
child more, and more detailed, information. The issue, in our view, is that
in many cases, however much information the child is given as to longterm consequences, s/he will not be able to weigh up the implications of the
treatment to a suﬃcient degree. There is no age appropriate way to explain
to many of these children what losing their fertility or full sexual function
may mean to them in later years.
145 Gillick [1986] AC 112 makes clear that any decision is treatment and
person speciﬁc. However, for the reasons that we have set out above, we think
that it is appropriate in this case to give clear guidance as to the application
of the Gillick tests to the treatment and cohort of children in question. The
conclusion we have reached is that it is highly unlikely that a child aged 13 or
under would ever be Gillick competent to give consent to being treated with
PBs. In respect of children aged 14 and 15, we are also very doubtful that a
child of this age could understand the long-term risks and consequences of
treatment in such a way as to have suﬃcient understanding to give consent.
However, plainly the increased maturity of the child means that there is more
possibility of achieving competence at the older age.
146 In respect of a young person aged 16 or over, the legal position is
diﬀerent. There is a presumption of capacity under section 8 of the Family
Law Reform Act 1969. As is explained in In re W [1993] Fam 64, that does
not mean that a court cannot protect the child under its inherent jurisdiction
if it considers the treatment not to be in the child’s best interests. However, so
long as the young person has mental capacity and the clinicians consider the
treatment is in his/her best interests then, absent a possible dispute with the
parents, the court generally has no role. We do not consider that the court can
somehow adopt an intrusive jurisdiction in relation to one form of clinical
intervention for which no clear legal basis has been established.
147 We do, however, recognise that in the light of the evidence that has
emerged, and the terms of this judgment, clinicians may well consider that
it is not appropriate to move to treatment, such as PBs or CSH, without
the involvement of the court. We consider that it would be appropriate for
clinicians to involve the court in any case where there may be any doubt as to
whether the long-term best interests of a 16- or 17-year-old would be served
by the clinical interventions at issue in this case.
148 We express that view for these reasons. First, the clinical interventions
involve signiﬁcant, long-term and, in part, potentially irreversible long-term
physical and psychological consequences for young persons. The treatment
involved is truly life changing, going, as it does, to the very heart of an
individual’s identity. Secondly, at present, it is right to call the treatment
experimental or innovative, in the sense that there are currently limited
studies/evidence of the eﬃcacy or long-term eﬀects of the treatment.
149 The position of the defendant and the Trusts is that they consider
it would be an intrusion into the child or young person’s autonomy if a
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decision about treatment with PBs were to be made by the court, not by
the patient. They are concerned about the use of NHS and court resources
if these decisions have to be made by the court. We do not consider that
this is the correct approach. In principle, a young person’s autonomy should
be protected and supported; however, it is the role of the court to protect
children and, particularly, a vulnerable child’s best interests. The decisions in
respect of PBs have lifelong and life-changing consequences for the children.
Apart, perhaps, from life-saving treatment, there will be no more profound
medical decisions for children than whether to start on this treatment
pathway. In those circumstances, we consider that it is appropriate that the
court should determine whether it is in the child’s best interests to take PBs.
There is a real beneﬁt in the court, almost certainly with a child’s guardian
appointed, having oversight over the decision. In any case, under the inherent
jurisdiction concerning medical treatment for those under the age of 18, there
is likely to be a conﬂict between the support of autonomy and the protective
role of the court. As we have explained above, we consider this treatment to
be one where the protective role of the court is appropriate.
150 The claimants’ alternative ground is that the information provided
by the defendant and the Trusts is inadequate to form the basis of informed
consent. We accept that the defendant and the Trusts have, in their written
information to children, young people and their parents and carers, tried
hard to explain the potential consequences of PBs, including that of moving
on to CSH, and to give full information. They have also attempted to do
this in an age appropriate manner. The problem is not the information given
but the ability of the children and young people to understand and, most
importantly, weigh up that information. The approach of the defendant
appears to have been to work on the assumption that if they give enough
information and discuss it suﬃciently often with the children, they will be
able to achieve Gillick competency. As we have explained above, we do not
think that this assumption is correct.
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Overall conclusion
F

151 A child under 16 may only consent to the use of medication intended
to suppress puberty where he or she is competent to understand the nature
of the treatment. That includes an understanding of the immediate and longterm consequences of the treatment, the limited evidence available as to its
eﬃcacy or purpose, the fact that the vast majority of patients proceed to the
use of cross-sex hormones and its potential life changing consequences for a
child. There will be enormous diﬃculties in a child under 16 understanding
and weighing up this information and deciding whether to consent to the
use of puberty blocking medication. It is highly unlikely that a child aged
13 or under would be competent to give consent to the administration of
puberty blockers. It is doubtful that a child aged 14 or 15 could understand
and weigh the long-term risks and consequences of the administration of
puberty blockers.
152 In respect of young persons aged 16 and over, the legal position is
that there is a presumption that they have the ability to consent to medical
treatment. Given the long-term consequences of the clinical interventions
at issue in this case, and given that the treatment is as yet innovative and
experimental, we recognise that clinicians may well regard these as cases
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where the authorisation of the court should be sought prior to commencing
the clinical treatment.
153 We have granted a declaration to reﬂect the terms of this judgment.
Order accordingly.
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CATHERINE MAY, Solicitor
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Mr Justice Warby:Introduction
1.

This is an appeal against conviction by Kate Scottow, aged 39. On 7 February 2020,
after a trial in the Magistrates’ Court at St Albans, she was convicted by District
Judge Margaret Dodd of one offence of improper use of a public communications
network, contrary to section 127(2)(c) of the Communications Act 2003. This
provides that a person commits an offence if “for the purpose of causing annoyance,
inconvenience or needless anxiety to another [she] … persistently makes use of a
public electronic network”. Ms Scottow now appeals by way of case stated.

2.

The case stated raises five questions, that fall into two main categories. First, there are
questions of procedural error. It is Ms Scottow’s case that the prosecution was an
abuse of process, the charge was duplicitous, and partly out of time. Secondly, there
are matters of substantive law. Ms Scottow says that those acts that were within time
could not be described as “persistent” and, in any event, on a proper interpretation and
application of s 127(2)(c), the facts alleged disclosed no case to answer, so and it was
wrong in law to convict her on that factual basis. In this regard she relies, among other
things, on human rights arguments founded on the right to freedom of expression.

3.

At the conclusion of the hearing we announced that the appeal would be allowed and
the conviction quashed. It follows that all orders made on conviction will also be
quashed. These are my reasons. As I explain below, I would answer questions 3, 4
and 5 in Ms Scottow’s favour. The conviction was vitiated by errors of law and for
that reason cannot stand.
The factual background

4.

The prosecution stemmed from complaints by Stephanie Hayden about messages
posted on social media. Ms Hayden is a trans woman, with a public profile as an
activist and advocate on transgender rights. It is common ground that she is to an
extent a public figure. Ms Scottow describes herself as a radical feminist, and takes
views that oppose some of those advocated by Ms Hayden.

5.

The facts of the matter have not been as easy to identify as they should have been.
This is a result of several factors: the fact that the prosecution did not obtain all the
contextual material for the offending messages; the somewhat disorderly way in
which the case for the prosecution was presented at trial; the diffuse nature of the
arguments for the appellant; the limited fact-finding in the judgment of the District
Judge; and the unorthodox nature of the case stated. The formal information that was
laid before the Magistrates Court is not before us, nor is the summons, nor were the
essential facts relied on set out in the prosecution opening, nor has anyone prepared a
basic chronology of the key facts. An argumentative chronology was prepared by
Counsel for the purpose of the case stated and Skeleton Argument, but this was not
adopted nor commented upon by the District Judge. It unhelpfully weaves together
facts which were, and those which are not clearly found by the District Judge,
together with comment and submission, and contains some errors and omissions. To a
substantial extent, it has been necessary to reconstruct events, using the papers before
us. I am confident however that the following facts were established before the
District Judge, or are agreed, or clear beyond dispute.
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6.

The acts of using a public telecommunications network that were relied on by the
prosecution at trial consisted of 17 messages on social media: 16 tweets which Ms
Scottow admitted making, and 1 message on Mumsnet from a username
BurntMarshmallow, which she could not recall. The nature of Twitter and Mumsnet
are by now well known. The former is a social media platform for microblogging, the
characteristics and workings of which are set out in Chambers v Director of Public
Prosecutions [2012] EWHC 2157 (Admin) [2013] 1 WLR 1833 [7-10] (Lord Judge
CJ) and in the Appendix to Monroe v Hopkins [2017] EWHC 433 (QB) [2017] 4
WLR 68 entitled “How Twitter Works”. Mumsnet is a well-known website providing
an online community forum for parents.

7.

Seven of the messages relied on by the prosecution were posted in 2018 (“the 2018
Messages”). The sequence of key events during 2018 is as follows.
(1) On 9 September 2018, Ms Hayden, using her Twitter handle @flyinglawyer73,
posted a tweet which started: ‘You know not so long ago people like you had no
civil rights! Yet you…’ Ms Scottow using her Twitter handle of @bustedwench,
tweeted in response as follows (“Tweet 1”):“Let’s hope they take a serious stance on your racism”
Evidently, she took Ms Hayden’s tweet to be addressed to a black person.
(2) On 12 September 2018, Ms Hayden issued a Part 8 claim in the County Court at
Leeds under claim no E73LS068, alleging harassment by four defendants, of
whom Ms Scottow was one. Ms Hayden made a witness statement, but did not
formally serve the claim form or the witness statement on Ms Scottow.
(3) On 24 September 2018, Ms Hayden and Ms Scottow entered into a written
settlement agreement by which Ms Hayden agreed not to pursue any legal
remedy against Ms Scottow in the Leeds proceedings, or to bring any further
legal proceedings against her, provided that she complied with certain
undertakings, recorded in paragraph 3 of the document. These were to:
“(a) Delete any tweet on the Twitter account known as
“@BustedWench” referring to “@flyinglawyer73”, or
“Stephanie Hayden” by 4pm on Tuesday 2 October 2018. A
notice of discontinuance was filed with the County Court and
served on 28 September 2018.
(b) Not tweet, retweet, or quote tweet on the Twitter account
as
“@BustedWench”
any
reference
to
known
“@flyinglawyer73”, or “Stephanie Hayden”.
(c) Not make any publication on any form of social media
stating that the Claimant is a racist or has published anything
racist on any form of social media.”
(4) A notice of discontinuance was filed with the County Court and served on 28
September 2018. Ms Hayden posted the settlement agreement online in some
form.
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(5) On 1 or 2 October 2018, Ms Scottow tweeted a copy of the notice of
discontinuance, tagging in Ms Hayden (“Tweet 2”). To do this, Ms Scottow used
a newly created Twitter account with the handle @AliceHampton. By this time,
Ms Scottow had blocked Ms Hayden from her @bustedwench account.
(6) On 2 November 2018, Ms Scottow tweeted on the @bustedwench account as
follows (“Tweet 3”), by way of a reply to tweets by others:
“‘Sadly, I’m not allowed to discuss as per his bullying contract,
good will out though, and he will be fucked in a few year’s
time”
(7) On 6 November 2018, Ms Scottow took, and posted on her @bustedwench
account, a screenshot of a post by Ms Hayden, with the message (“Tweet 4”):“This person is not a racist, xenophobic larping
lawyer/transwoman. This person is a crook using the trans
façade to ensure they aren’t caught. A pig in a wig”
(8) On 9 November 2018, Ms Scottow used her @bustedwench account to tweet a
post by Ms Hayden critical of Mumsnet with the statement (“Tweet 5”):“he is a very sick individual I’ve evidence of that”
(9) On 9 November 2018, Ms Scottow posted a further tweet on her
@HampsonAlice account, in which she tagged Ms Hayden. Ms Hayden had
tweeted about an intersex advocate, critical of “anonymous freak trolls obsessing
and speculating over” her “every move” and suggesting that “Something must
have upset them”. Ms Scottow’s tweet (“Tweet 6”) said
“Christ, surprised your memory has held up given you’re
claiming PiP for it”.
(10) On a date unknown on or before 11 November 2018, a message was left on
Mumsnet from an account named BurntMarshmallow as follows (“Message 7”):
“‘I have many leads on the claimant they’re on pip for memory
loss’
(11) On 11 November 2018, Ms Hayden made a report to West Yorkshire Police,
alleging harassment and malicious communication by Ms Scottow. She made a
statement.
(12) On 1 December 2018, at the instigation of the West Yorkshire Police, PC
Kitchen of the Hertfordshire Police arrested Ms Scottow on suspicion of
harassment and malicious communication. Ms Scottow was interviewed. She
admitted the two Twitter accounts were hers, and that she had posted the 6
tweets. She did not accept posting Message 7. She denied committing any
offence. At the time of arrest, the officer seized Ms Scottow’s Samsung mobile
phone and her ASUS laptop. The police, apparently expecting a guilty plea,
decided, later on, that downloading data from the phone or computer would be
disproportionate and unnecessary.
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(13) On 1 December 2018, Ms Hayden posted 5 tweets highlighting the fact of the
arrest (though not Ms Scottow’s name) describing this as “positive news
regarding the #harassment I have received in recent weeks”, and as “sending a
clear signal that #transphobia and #harassment will not be tolerated”.
(14) In early December 2018, Ms Hayden issued proceedings against Ms Scottow in
the High Court under action number QB-2018-000294. On 18 December 2018,
Ms Hayden appeared before Jason Coppel QC, sitting as a Deputy Judge of the
Queen’s Bench Division, and obtained an interim injunction, prohibiting Ms
Scottow until trial or further order from publishing “any personal information
relating to” Ms Hayden “on any social media platform” as well as (more
specifically) “mis-gendering” her on any social media platform, publishing
anything linking her current female identity to her former male identity, and
anything stating or implying that she “is a racist or has published anything racist
on any form of social media”. Ms Scottow was neither present nor represented at
the hearing when this order was made.
(15) Later the same day, Ms Hayden posted 4 tweets contained news of the injunction,
giving a summary, and tweeted a photo of the order (but with Ms Scottow’s
name redacted), asking others to retweet.
8.

The public record shows that the civil proceedings against Ms Scottow remain alive, but
stayed pending the outcome of these proceedings.

9.

The next relevant event occurred on 1 March 2019, when Ms Scottow posted the 10
further tweets relied on by the prosecution (“the 2019 Messages”). By this time she
had closed, or at least ceased to use, the @bustedwench account. She used a further,
different Twitter account, with the name MandiMcGirlDick and the handle
@BishBas58122507. Copies of this series of tweets are in our papers, in the form of
screenshots. Not all the context is before us, but the content and the context of which
we are aware can be summarised as follows:
(1) At some point before 17:55 on 1 March 2019, Ms Hayden tweeted, in response to
an unknown tweet, that
“the fact is the Police and CPS need to choose their battles
carefully. Whilst there is lots that we do not like the fact is most
of it does not even begin to cross the line into criminal
liability.”
(2) This drew a response from @Kateco, that “You’d know”, to which Ms Hayden
replied:
“Indeed I do. That why my application for a civil interim
injunction was successful.”
(3) At 17.55, Ms Scottow replied as follows (“Tweet 8”)
“Was that not because the subject of the injunction was unable
to attend? Why do you people keep trying to punish others who
disagree with you?”
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(4) The conversation continued, involving three other parties. At 18:18. Ms Scottow
tweeted as follows (“Tweet 9”)
“And hopefully the CPS will view these complaints in future as
harassment and vicious. A complete waste of the public’s
resources. Surely better to focus on more pressing issues.”
(5) Ms Hayden tweeted – whether in reply to Tweet 9 or otherwise, is not wholly
clear:
“Every case is considered individually on its merits. Just
because one case fails it does not mean that any other case fails
(or succeeds). And just because you have a political viewpoint
does not mean alleged harassment is automatically vexatious.”
(6) At 18:52, Ms Scottow tweeted again as follows (“Tweet 10”)
“You must be nervous though given your extensive amount of
cases for harassment and what not”
(7) Evidently, Ms Hayden was unaware that MandiMcGirlDick was an account used
by Ms Scottow. She replied to Tweet 10, saying “I am absolutely fine thank
you”. She then replied to an unknown tweet (the record does not reveal its
content):
“Absolutely. Unlike you I actually do know the law (despite
what you may read elsewhere). I think obtaining the first
injunction in English legal history restraining misgendering and
dead naming speaks for itself really. However. I am sure you
know better than a High Court Judge”
(8) At 18:59 Ms Hayden tweeted as follows (“Tweet 11”)
“Surely the whole point of an injunction is that it’s kept quiet.
How would you know it was the first? Have you insider
knowledge? Also, why has it not been reported as such?
Something is amiss.”
(9) Ms Hayden replied to Tweet 10, saying
“Depends what the injunction is for. This one was in
harassment so no need to keep it quiet. As for ‘reported as
such’, watch this space as they say. I also have access to legal
databases, which you almost certainly do not.”
(10) At 19:04, Ms Scottow replied as follows (“Tweet 12”):
“You just said it was for misgendering and deadnaming, and
now it’s for harassment? It was posted online, doesn’t seem
that ground-breaking.”
(11) Ms Hayden replied to Tweet 12:
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“Is that your considered ‘expert’ legal opinion? The cause of
action it was granted in was harassment, the elements of the
injunction include restraining misgendering and dead naming.”
(12) At 19:11, Ms Scottow replied as follows (“Tweet 13”)
“So how can you confirm it’s the first of its kind when
injunctions are usually kept in legal settings as opposed to
being posted online?”
(13) Someone by the name Theresa Davis tweeted:
“Not necessarily in legal terms an injunction is pretty much a
run of the mill procedure there are hundreds every day… not
really worth reporting about.”
(14) At 19:51, Ms Scottow replied to this tweet in the following terms (“Tweet 14”):
“Well exactly my point. Stephanie has publicly stated that the
injunction they sought was a first of its kind, I mean that
suggests it’s worthy of world-wide coverage so why has this
not happened despite Stephanie’s assurance that media interest
has been courted?”
(15) Ms Hayden replied to Tweet 14, saying:
“This one was reported and there may well be another report
about it in the very near future focusing on the fact it was
almost certainly the first of its kind in England and Wales.
Let’s just see. Trolls are going to troll Theresa lol!”
(Meaning “laugh out loud”).
(16) At 19:54, Ms Scottow tweeted a reply (“Tweet 15”) asking:
“Where was it reported? Have you a link? Seems bizarre that it
hasn’t had more coverage given your insistence that it’s the
first of its kind.”
(17) Someone by the name Jennie Bujold tweeted
“You’re inestimably more sensible than I [emoji] What a creep
huh?”
(18) At 20:16, Ms Scottow tweeted the following reply, tagging Jenni Bujold and Ms
Hayden (“Tweet 16”):
“Oh are you referring to Stephanie Hayden who couldn’t
produce evidence of their injunction being the ‘first of its kind’
despite their insistence that it was”

AB 2094

Scottow v CPS [2020] EWHC 3421 (Admin)
Approved Judgment

(19) At a time unknown on 1 March 2019, Ms Scottow posted a reply to an unknown
tweet from @MRKHvoice as follows (“Tweet 17”):
“‘What is Hattie’s take on the court case?”
10.

Ms Scottow attended a police station for re-interview, to address the 2019 Messages.
She gave a no comment interview, on advice. On 27 August 2019, an information was
laid, and a summons was issued alleging that, for the purpose of causing annoyance,
inconvenience or needless anxiety, Ms Scottow had “made a false statement” on a
public electronic communication network. That is an offence contrary to s 127(2)(a)
of the Communications Act 2003. The charge was later amended to allege the offence
under s 127(2)(c), which came before the District Judge for trial in February 2020.
The trial

11.

The trial was listed for 6 and 7 February 2020. On the first day, the defence applied
for the proceedings to be stayed or dismissed on a number of bases, submitting as
follows: (1) the proceedings should be stayed as an abuse of process on the grounds
that it was impossible for Ms Scottow to have a fair trial; (2) it was artificial and
duplicitous to treat the various messages relied on as a single course of conduct: the
2018 Messages and the 2019 Messages should be looked at, and should have been
charged – if at all - separately; (3) on that basis, any prosecution in respect of the 2018
Messages would be barred by the 6-month time limit in s 127 of the Magistrates
Courts Act 19801; (4) the prosecution in respect of the 2019 Messages, though in
time, was bound to fail, as these were incapable in law of founding a charge under s
127(2)(c); (5) alternatively, and in any event, Ms Scottow’s messages could not
properly be regarded as “persistent” conduct, or as having the purposes alleged, upon
the true construction of the section, as interpreted and applied in the light of the right
to freedom of expression, guaranteed by Article 10 of the Convention, and s 3 of the
Human Rights Act 1998 (“HRA”). The District Judge dismissed all these applications
and proceeded to hear argument and evidence from the prosecution and defence on
the substantive charge.

12.

The fact of the messages was not in dispute, nor was Ms Scottow’s authorship of the
16 tweets. It was accepted that the messages had been sent over a “public
telecommunications network”; that point was decided by this Court in Chambers v
DPP (above). The issues were whether the messages represented the “persistent” use
of such a network by Ms Scottow “for the purpose of causing annoyance,
inconvenience or needless anxiety” to Ms Hayden within the meaning of s 127(2)(c).

13.

The prosecution submitted in opening that the case was about
“the use of social media, Twitter, to send or cause to be sent
messages of offence from one person to another or so that
another person would see them” (emphasis in original).

1

“… a magistrates’ court shall not try an information … unless the information was laid … within six months
from the time when the offence was committed.”
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It was said to be “a reasonably straightforward case” in which the messages relied on
“had at their heart the purpose of causing annoyance, inconvenience or needless
anxiety” to Ms Hayden. It was submitted that:
“These states, the purpose of the communication(s), are of a
relatively lower effect when compared to other states of
distress in other offences eg " ... Harassment Alarm or Distress
...”
… Whether the … messages actually had that effect or may
have done is irrelevant and the Crown do not have to prove that
the messages had the desired effect [but] If the Crown are in a
position to prove that the messages did have that effect then …
that goes a long way to underpin the purpose.”
(emphasis in original).
14.

Three prosecution witnesses were called. Two were police officers, who gave formal
evidence, establishing the facts and content of the interview and other formal matters.
The third was Ms Hayden. In her evidence in chief, she gave evidence of “online
abuse from trolls” from 9 September 2018, of which Bustedwench account “stood
out”. She described a Twitter “pile on” as a result. She described the steps she took to
investigate, the compromise agreement, and the injunction application. She gave
evidence about what she considered to be the motives or intentions of Ms Scottow,
her own views about the meaning of the 2018 messages, their impact on her feelings,
and whether they were (as she said they were) abusive and harassing.

15.

Her evidence as to the 2019 Messages was, according to the Court clerk’s note:
(in chief) “I received tweet around March 2019, direct tweets,
from account, Bishbash. Never heard of it. Tweets 1/3/19 and
bottom one tagged me and says ‘ why do you people
…’refering to the injunction. I did not know who it was, so I
entertained a conversation for a few tweets. Later that day
contacted by someone, so I researched the account and material
in the media section which convinced me it was her, her dog
featured again as with Bustedwench account. So back to the
police
(Cross-examined) 1/3 was next contact. Talking about Miranda
Yardley, and MandiMcGirldick response. I was referring to
injunction against defendant. She responded, not offensive but
in breach of injection. It is persistent, not offensive. She offers
a view, I make it clear, I engaged. Not offensive, I just
disagreed. It’s not just free speech, I thought it was when I
realised it was her, I did not take offence, but breach of
injunction. Took the view it was stupid.
…
1/3 not offensive, but breach of injunction. Real objection is not
that people disagree with me accept right to views.”

AB 2096

Scottow v CPS [2020] EWHC 3421 (Admin)
Approved Judgment

16.

The note records the following more general evidence from Ms Hayden, under crossexamination:
“Many people believe cannot change sex, support right to that
view. Discuss female only spaces, and sport, I do not object to
that. I do not disagree with people taking issues. I do not call
them bigots when they post on self identification. What is not
acceptable is to contact individuals, publish photos, ‘dead
naming’, using incorrect pronouns etc.”

17.

Ms Scottow gave evidence, and according to the case stated “she denied being
persistent or ‘out to annoy’”. It appears that the Judge made no other note of her
evidence. Evidence was read from a doctor, Dr Collins, whose evidence went to Ms
Scottow’s health.
The Judge’s reasons

18.

The District Judge gave full reasons. I shall return to some of the detail when I
address the questions raised by the case stated, but her main conclusions can be
summarised as follows (I have added paragraph numbers for ease of reference).

19.

The Judge accepted the evidence of Ms Hayden, and rejected that of Ms Scottow. She
found Ms Hayden was “both distressed and angry about what she had read”: [7]. She
said Ms Scottow “felt able to make personal and offensive comments to and about
her” although they had never interacted before. This was not “part of a debate, it was
abuse for the sake of it” which “contributed nothing to any debate”: [8]. The Judge
said that she had Article 10 rights in mind, but that these are not unfettered. Ms
Scottow’s comments were “merely personal comments aimed at Ms Hayden”, which
contravened the “rule” that adults teach children, and should follow themselves: “to
be kind to each other and not call each other names”: [13]. Ms Scottow’s comments
about PIP were made “out of anger” with “no thinking behind” them, and “a clear
example of a comment which Ms Hayden found distressing, and forms no part of any
debate”: In addition (ibid.)
“mis gendering, referring to Ms Hayden as ‘he’ and references
to ‘you people’ and ‘pig in a wig’ clearly take any comment
away from general debate, personalising the comment and
rendering it simply unkind and abusive … your repeated use of
male pronouns was deliberate …”

20.

The Judge addressed the issues of persistence and purpose as follows:
(1) The Judge was “entirely satisfied” that the requirement of persistence was met:
[18]. Persistence is “not solely a question of quantity or frequency” but also a
question of a determination to continue communications after realising (due to
the court proceedings) that “your comments were not welcomed”. The fact that
Ms Scottow was “prepared to breach” the settlement and the injunction
“demonstrates persistence”: [15].
(2) The Judge was also “entirely satisfied” that Ms Scottow’s “purpose and intent
were one and the same: to cause annoyance and needless anxiety to Ms Hayden”:
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[18]. Whether Ms Scottow tagged or blocked Ms Hayden “does not… have
much bearing”, because the sender of a communication on the internet has little
control over who will see it. Ms Scottow could not “in the circumstances of this
case” say she did not realise Ms Hayden “would see what you had written”: [14].
She was satisfied that Ms Scottow “knew that she would see … and that that was
your intention”: [17].
Questions for this Court
21.

The questions referred for the opinion of this Court are as follows:
(1) Should this case have been stayed as an abuse of process on any of the argued
grounds in the updated skeleton argument served 5 February 2020?
(2) Should the case have been stayed as an abuse in accordance with [DPP v Ara
[2002] 1 WLR 815]?
(3) Was the charge duplicitous and therefore should the court have required the
prosecution to split the charge and then ruled that anything pre 27.2.19 was out of
time (in reality on the evidence pre-9.11.18) or stayed any prosecution of a
charge with an end date pre 27.2.19 as an abuse of the court’s process.
(4) (a)
Did the judge correctly interpret and apply the law in light of the
interpretation that would need to be given in light of Article 10 ECHR and s3
Human Rights Act 1998?
(b)

Should the case have been stopped on a submission of no case?

(5) Was it proper in law to convict on the facts as alleged (7 tweets only 3 of them
directly notified to the complainant September to November 2018 and 9 tweets
on 1 March 2019 none of which were said to be objectionable until the
complainant learnt (by investigation) that they came from an account operated by
the defendant)? i.e. was there evidence on which the Court could come to its
decision?
Discussion
22.

In my judgment, the prosecution and the Judge had insufficient regard to the legal
context, which is all-important.

23.

In 1988, Parliament enacted the Malicious Communications Act. By s 1(1), as
amended in 2001, a person is guilty of an offence if he
“… sends to another person
(a) A letter, electronic communication or article of any
description which conveys (i) a message which is indecent or
grossly offensive; (ii) a threat; or (iii) information which is
false and known or believed to be false by the sender, ..
…
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if his purpose, or one of his purposes, in sending it is that it
should, so far as falling within paragraph (a) … above, cause
distress or anxiety to the recipient …”
The offence is punishable by up to 2 years’ imprisonment, and a fine, if prosecuted on
indictment.
24.

In 1997, Parliament enacted the Protection from Harassment Act 1997 (“PfHA”),
creating the criminal offence and statutory tort of harassment. The PfHA is now
familiar. It prohibits a person from pursuing a course of conduct which amounts to
harassment of another, and which the person knows or ought to know amounts to
harassment, of the other. Section 2 creates the crime and section 3 the tort. They are
co-extensive in content. There is a great deal of jurisprudence on the question of
harassment, and in particular the tort of harassment by publication. A helpful
summary can be found in the very recent judgment of Nicklin J in Hayden v
Dickenson [2020] EWHC 3291 (QB) [40-44]. Points of particular relevance identified
at [44] are as follows (for simplicity, I omit most of the internal citations):
“(ii) The behaviour said to amount to harassment must reach a
level of seriousness passing beyond irritations, annoyances,
even a measure of upset, that arise occasionally in everybody’s
day-to-day dealings with other people. The conduct must cross
the boundary between that which is unattractive, even
unreasonable, and conduct which is oppressive and
unacceptable. To cross the border from the regrettable to the
objectionable, the gravity of the misconduct must be of an
order which would sustain criminal liability under s.2 …
(iii) … It does not follow that any course of conduct which
causes alarm or distress therefore amounts to harassment; that
would be illogical and produce perverse results ….
(iv) s.1(2) provides that the person whose course of conduct is
in question ought to know that it involves harassment of
another if a reasonable person in possession of the same
information would think the course of conduct involved
harassment. The test is wholly objective. “The Court’s
assessment of the harmful tendency of the statements
complained of must always be objective, and not swayed by the
subjective feelings of the claimant”.
…
(vi) Where the complaint is of harassment by publication, the
claim will usually engage Article 10 of the Convention and, as
a result, the Court’s duties under ss.2, 3, 6 and 12 of the Human
Rights Act 1998. The PfHA must be interpreted and applied
compatibly with the right to freedom of expression. It would be
a serious interference with this right if those wishing to express
their own views could be silenced by, or threatened with,
proceedings for harassment based on subjective claims by
individuals that they felt offended or insulted …
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(vii) In most cases of alleged harassment by speech there is a
fundamental tension. s.7(2) PfHA provides that harassment
includes “alarming the person or causing the person distress”.
However, Article 10 expressly protects speech that offends,
shocks and disturbs. “Freedom only to speak inoffensively is
not worth having”.
(viii) Consequently, where Article 10 is engaged, the Court’s
assessment of whether the conduct crosses the boundary from
the unattractive, even unreasonable, to oppressive and
unacceptable must pay due regard to the importance of freedom
of expression and the need for any restrictions upon the right to
be necessary, proportionate and established convincingly.
Cases of alleged harassment may also engage the complainant’s
Article 8 rights. If that is so, the Court will have to assess the
interference with those rights and the justification for it and
proportionality … The resolution of any conflict between
engaged rights under Article 8 and Article 10 is achieved
through the “ultimate balancing test” identified in In re S
[2005] 1 AC 593 [17] per Lord Nicholls.
(ix) The context and manner in which the information is
published are all-important … The harassing element of
oppression is likely to come more from the manner in which
the words are published than their content…”
25.

Three further points may be added:
(1) A person alleging harassment must prove a “course of conduct” of a harassing
nature. Section 7(3)(a) of the PfHA provides that, in the case of conduct relating
to a single person, this “must involve … conduct on at least two occasions in
relation to that person”. But this is not of itself enough: a person alleging that
conduct on two occasions amounts to a “course of conduct” must show “a link
between the two to reflect the meaning of the word ‘course’”: Hipgrave v Jones
[2004] EWHC 2901 (QB) [62] (Tugendhat J). Accordingly, two isolated
incidents separated in time by a period of months cannot amount to harassment:
R v Hills (Gavin Spencer) [2001] 1 FLR 580 [25]. In the harassment by
publication case of Sube v News Group Newspapers Ltd [2020] EWHC 1125
(QB) [2020] EMLR 25 I adopted and applied this interpretative approach, to
distinguish between sets of newspaper articles which were “quite separate and
distinct”. One set of articles followed the other “weeks later, prompted, on their
face, by new events and new information, and they had different content”:
[76(1)], [99] (and see also [113(1)]).
(2) As Ms Wilson reminded us, where the claimant is, by choice, a public figure that
should influence any assessment of whether particular conduct amounts to
harassment of that individual; such a person has “inevitably and knowingly laid
themselves open to close scrutiny of their every word and deed”, and others can
expect them to be more robust and tolerant accordingly: Poruba v Russia
8237/03 [2009] ECHR 1477 [45], and domestically, Trimingham v Associated
Newspapers Ltd [2012] EWHC 1296 (QB) [249-250].
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(3) In a case of alleged harassment by publication the Court, in order to protect the
right to freedom of speech, “should take account of the extent to which the
coverage complained of is repetitious and taunting, as opposed to being new, and
prompted by some fresh newsworthy event. The imposition of liability in respect
of coverage that falls in the latter category will be harder to justify”: Sube
[106(2)].
26.

Ms Hayden reported Ms Scottow for harassment and malicious communication. As a
result, Ms Scottow was arrested and interviewed on suspicion of having committed
offences contrary to the Acts of 1988 and 1997. Ms Hayden evidently relied on the
statutory tort of harassment (among other causes of action) for her injunction
application in December 2018.

27.

The prosecution did not charge Ms Scottow with malicious communication or
harassment, but with an offence contrary to s 127(2) of the 2003 Act, which charge
they then amended. They presented that charge to the Judge as if it were a lesser
version of harassment, with a less demanding threshold – a kind of “harassment-lite” in which it was enough to prove an intent to cause offence of at least one the kinds
referred to in s 127(2)(c). That, in my judgment, is also how the Judge treated the
matter. I am satisfied that this was wrong in law. In addition, although the
Convention was mentioned by the prosecution and the Judge the approach of both,
and the Judge’s analysis, were legally flawed and inadequate.

28.

Section 127 is one of a group of sections headed “Offences relating to networks and
services”. Section 125 makes it an offence dishonestly to obtain telecommunications
services. Section 126 prohibits the “possession or supply, etc,” of apparatus for that
purpose. The full terms of s 127 are as follows:
“127

Improper use of public electronic communications
network
(1) A person is guilty of an offence if he—
(a) sends by means of a public electronic communications
network a message or other matter that is grossly offensive
or of an indecent, obscene or menacing character; or
(b) causes any such message or matter to be so sent.
(2) A person is guilty of an offence if, for the purpose of
causing annoyance, inconvenience or needless anxiety to
another, he—
(a) sends by means of a public electronic communications
network, a message that he knows to be false,
(b) causes such a message to be sent; or
(c) persistently makes use
communications network.

of

a

public

electronic

(3) A person guilty of an offence under this section shall be
liable, on summary conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding level 5 on the
standard scale, or to both.”
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I have emphasised the provisions eventually relied on in the prosecution of the
appellant.
29.

It is clear, in my judgment, that these provisions were not intended by Parliament to
criminalise forms of expression, the content of which is no worse than annoying or
inconvenient in nature, or such as to cause anxiety for which there is no need. First,
the crime is only committed by conduct that is “for the purpose” of causing
annoyance, inconvenience or anxiety. I add the emphasis to highlight the contrast
with s 1 of the Malicious Communications Act, above. Secondly, it can only be
committed by the “persistent” use of a “public telecommunications network”. That
encompasses the use of Twitter (see above), but I do not consider that the mischief
aimed at by Parliament when it passed s 127 of the 2003 Act was as broad as causing
offence online.

30.

The legislative history of s 127 was traced by Lord Bingham in Director of Public
Prosecutions v Collins [2006] UKHL 40 [2006] 1 WLR 2223 [6]:
“The genealogy of this section may be traced back to section
10(2)(a) of the Post Office (Amendment) Act 1935, which
made it an offence to send any message by telephone which is
grossly offensive or of an indecent, obscene or menacing
character. That subsection was reproduced with no change save
of punctuation in section 66(a) of the Post Office Act 1953. It
was again reproduced in section 78 of the Post Office Act 1969,
save that "by means of a public telecommunication service"
was substituted for "by telephone" and "any message" was
changed to "a message or other matter". Section 78 was
elaborated but substantially repeated in section 49(1)(a) of the
British Telecommunications Act 1981 and was re-enacted (save
for the substitution of "system" for "service") in section
43(1)(a) of the Telecommunications Act 1984. Section 43(1)(a)
was in the same terms as section 127(1)(a) of the 2003 Act,
save that it referred to "a public telecommunication system"
and not (as in section 127(1)(a)) to a "public electronic
communications network". Sections 11(1)(b) of the Post Office
Act 1953 and 85(3) of the Postal Services Act 2000 made it an
offence to send certain proscribed articles by post.”

31.

Lord Bingham went on at [7] to identify the object of s 127(1)(a):“the object of section 127(1)(a) and its predecessor sections is
not to protect people against receipt of unsolicited messages
which they may find seriously objectionable. That object is
addressed in section 1 of the Malicious Communications Act
1988, which does not require that messages shall, to be
proscribed, have been sent by post, or telephone,
or public electronic communications network. The purpose of
the legislation which culminates in section 127(1)(a) was to
prohibit the use of a service provided and funded by the public
for the benefit of the public for the transmission of
communications which contravene the basic standards of our
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society. A letter dropped through the letterbox may be grossly
offensive, obscene, indecent or menacing, and may well be
covered by section 1 of the 1988 Act, but it does not fall within
the legislation now under consideration.”
32.

Those observations are not directly in point, but in my judgment the wording,
legislative history, and context make it apparent that the mischief at which the offence
now contained in s 127(2)(c) was aimed is not the communication of information or
ideas that offend the recipient, or even the communication of messages that have
offence as a purpose. Its object was to prohibit the abuse of the facilities afforded by a
publicly funded network by repeatedly exploiting those facilities to communicate with
another for no other purpose than to annoy them, or cause them inconvenience, or
needless anxiety. The focus is not on the content of any communication, but rather its
purpose and the way in which that purpose is put into effect. I have no doubt that
repeated instances of prank calls, silent calls, heavy breathing, and other common
forms of nuisance phone call, containing no meaningful content, would fall within the
scope of s 127(2)(c). I do not mean to suggest these examples are exhaustive, but they
do indicate the kinds of behaviour that I consider the legislature intended to prohibit
by enacting this offence. I am not persuaded that content will always be irrelevant,
but I see much force in Ms Wilson’s submission that what Parliament intended was to
proscribe a course of persistent conduct the sole purpose of which is to cause
annoyance, anxiety or inconvenience by virtue of its persistence, rather than its
informational content.

33.

A prosecution for persistent silent calls or purely nuisance communications of the
kinds I have mentioned would not appear to engage Article 10, which protects the
freedom to impart and receive “information and ideas”. But a Court asked to convict
a person of an offence under s 127 of the 2003 Act on the basis of the content of
something they have said or written is obliged to have in mind the right to freedom of
expression, guaranteed by Article 10, and the requirement of s 3 of the HRA, that “so
far as it is possible to do so, primary legislation . . . must be read and given effect in a
way which is compatible with the Convention rights”.

34.

In Connolly v Director of Public Prosecutions [2007] EWHC 237 (Admin) [2008] 1
WLR 276, this Court considered that obligation in the context of an appeal against
conviction for an offence contrary to s 1 of the Malicious Communications Act by
“sending a communication of an indecent or grossly offensive nature with the purpose
of causing distress or anxiety”. The Court held that the conduct impugned by the
charge (sending pictures of aborted foetuses to pharmacies which sold the ‘morning
after pill’) was a form of political expression by the defendant, an anti-abortion
activist. Accordingly, a conviction would breach her right to freedom of expression
under Article 10(1) of the Convention, unless it could be justified under Article 10(2).
The same reasoning applied in respect of Article 9 (freedom of thought, conscience
and religion) which was engaged because the defendant’s conduct was linked to her
religious convictions as a Roman Catholic. The Court’s conclusion (at [18]) was that s
1 of the 1988 Act could and should be interpreted compatibly
“by giving a heightened meaning to the words “grossly
offensive” and “indecent” or by reading into section 1 a
provision to the effect that the section will not apply where to
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create an offence would be a breach of a person’s Convention
rights, i e a breach of article 10(1), not justified under article
10(2).”
35.

The approach is well-known. A measure that interferes with freedom of expression is
only justified if it is prescribed by law, pursues one or more of the legitimate aims
identified in Article 10(2), and is shown convincingly to be “necessary in a
democratic society”. “Necessary” is not synonymous with “indispensable”, but nor is
it as flexible as such terms as “useful” “reasonable” or “desirable”. One must
consider whether the interference complained of (1) corresponds to a pressing social
need, (2) is proportionate to the legitimate aim pursued and (3) is supported by
reasons which are relevant and sufficient. The authorities are cited in Connolly at
[19], [23-27]. Some of the consequences of this approach are spelled out in the
harassment authorities I have cited. But the points made in those authorities are not
confined to cases of harassment. They apply to that crime and tort because, and to the
extent that, it engages the right to freedom of expression, and applies to a course of
conduct. The same general principles must applyin the present context.

36.

In Connolly, the Crown Court (which had dismissed an appeal from the Magistrates)
had conducted “little or no analysis” of article 10(2), which therefore had to be carried
out by the Divisional Court: see Dyson LJ at [20], [32].

37.

It is against this background that the prosecution and the District Judge should have
approached this case. It is evident that neither did so. Had this case been approached
by the Judge in a legally correct manner, it should have been dismissed.

38.

I can deal quite shortly with question 3.
(1) The District Judge found that “The behaviour of Ms Scottow, in sending
messages was a single, continuing course of action spanning several months from
September 2018 until May 2019”, and therefore properly charged in a single
count. She gave no reasons for this conclusion. As the harassment authorities
show, actions on different occasions must have some link if they are to count as a
“course of conduct”. This is a point of law, but one that flows from the ordinary
meaning of the words. The Judge identified no link, and I do not consider that
there was any adequate basis for doing so.
(2) The Crown’s submission was that Ms Scottow’s use of the internet matched the
ordinary meaning of “persistent”, which was identified as “continuing, firmly or
obstinately in an opinion or course of action in spite of difficulty or opposition.
To this extent, submitted the Crown, “persistently has about the word elements of
frequency and application to a theme, cause or view point the furtherance of
which is supported by determination despite being discouraged from doing so in
some form or another.” I do not disagree with this linguistic analysis, but I do
not consider that it can justify the conclusion arrived at by the District Judge.
(3) For the reasons already given, this was not a single “course of action”. Further,
on this analysis, a series of communications must have an element of frequency;
but here there was one tweet in September, then four or five two months later, in
the course of a week in early November, than a gap of over three months, then 10
messages on the same day. The communications must – on this analysis - also
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have some connecting theme or other factor, if they are to count as persistent. It
cannot be enough that they all refer or in some way relate to the same individual.
(4) The 2018 Messages conveyed, over a period of two months, a variety of
different defamatory or insulting messages about Ms Hayden, to the effect that
she was racist, xenophobic, bullying, dishonest, and fraudulent. There was some
element of repetition, but only some. Between 9 November 2018 and 1 March
2019 Ms Scottow did not persist, she desisted. In 2019, she communicated again,
but the subject-matter was different. The 2019 Messages were all on the same
topic, a new one, evidently prompted by the conduct of Ms Hayden in
publicising, promoting and discussing the fact of the injunction. Ms Scottow’s
messages questioned and challenged Ms Hayden’s public position in relation to
that, in various different ways.
(5) These were, on a proper analysis, at least two separate courses of conduct,
engaged in at different periods of time, separated by a period of several months,
and they were of different character. For these reasons I find the District Judge
was wrong in law to hold that the 2018 and 2019 Messages were, or could all be
considered to be, part of a single course of “persistent” conduct. It was not lawful
to prosecute Ms Scottow in August 2019 for her conduct over 9 months earlier.
39.

As for the 2019 Messages, the worst that could be said of Ms Scottow’s conduct in
sending those messages is that she persisted again, like she had the previous year albeit in a different way. In my judgment, however, the proper analysis is that the 10
tweets of 1 March 2019 did not in themselves represent “persistent” use of the public
network. For the reasons I have given, these tweets must be assessed in isolation
from the 2018 Messages. For the same reason, the Judge was wrong to place any
weight on the proposition that the 2019 Messages represented a breach of the
injunction. It would be illogical to put to one side the 2018 messages, but at the same
time rely on the injunction they prompted to prove that the 2019 Messages
represented persistence.

40.

Viewed in isolation, the 10 tweets of 1 March 2019 could not be regarded as
“persistent” use of the network. There was a theme to them: Ms Scottow was taking
issue with what Ms Hayden had said about the injunction. But she was not doggedly
pressing away at the same point, in the face of opposition. This was a conversation, of
a moderately challenging kind, but nothing more and nothing worse.

41.

I am satisfied for additional reasons that those 10 tweets cannot be considered a
criminally improper use of the network, contrary to s 127(2)(c). The District Judge’s
finding as to Ms Scottow’s purpose is a finding of fact which in principle deserves
respect. But in my view her approach to that issue was flawed in several respects and
her reasoning is deficient.
(1) The Judge did not address her mind to the question of whether the messages were
“for the purpose” of causing annoyance or, put another way, whether the purpose
she found was the only purpose of the communications relied on. Her reasons are
consistent with, indeed suggest, that she considered it enough that causing
annoyance, anxiety or inconvenience, was a purpose that Ms Scottow had in
view.
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(2) She misdirected herself on the issue of tagging and blocking and whether Ms
Scottow might have thought Ms Hayden would not see what she had written.
The most obvious way to use a telecommunications network for the purpose of
causing another annoyance etc is to contact that person directly. If Ms Scottow
had blocked Ms Hayden and did not tag her in messages, that was logically
relevant to the question of whether her aim, or the end she had in view, was one
of the prohibited purposes. The fact that anything can be found on the internet,
and would (or might) be found by Ms Hayden is a different issue. Foreseeability
is not to be equated with purpose.
(3) The Judge seemingly regarded the evidence of Ms Hayden as to the actual effect
on her as in some way relevant to the question of purpose. It was not, as the
prosecution rightly observed in opening. The prosecution was wrong to submit
that this admittedly irrelevant factor could somehow bolster a conclusion about
Ms Scottow’s purpose.
(4) There are three prohibited purposes. The Judge did not identify which of the
three she found proved.
(5) She dealt with the messages collectively, rather that considering the purpose or
purposes of each one. As a result, it is not possible to identify whether she
concluded that the 2019 Messages were sent with one of the prohibited purposes.
The Judge did not identify any specific reason for reaching such a conclusion.
Her reasons for her finding on purpose mentioned a number of remarks that had
been made by Ms Scottow in her interview of 1 December 2018, but none of
those could have related to the 2019 Messages, which came several months later.
Ms Scottow said nothing in interview about the 2019 Messages. Those messages
did not “misgender” Ms Hayden, who was referred to as “they”.
42.

A prosecution under s 127(2)(c) for online speech is plainly an interference by the
state with the defendant’s Convention right to freedom of expression. This case is no
different in principle from that of Connolly. Yet the sole reference to the Convention
in the prosecution opening came in response to the defence applications. The essential
submission was that “There has been … no denial of Article 10 rights to the
Defendant. Article 10 does not give free reign to anyone to be offensive or gives an
absolute defence to an offence that necessarily has about it purpose the prevention of
a person abusing another by communication, speech or writing or other expression.”
The Judge dealt with the Convention issues as follows:“[13] In considering your evidence, I have reminded myself of
Article 10 and accept fully an individual’s right to free
expression and the right to take part in public debate, and that
Twitter is used by many people for that purpose. However, Art
10 rights are not unfettered and I do not find your
communications to be part of a debate, they are merely
personal comments aimed at Ms Hayden. We teach our
children to be kind to each other and not to call each other
names in the playground and there is no reason why, simply
because some thing is on social media, we should not follow
that rule as adults and think about what is being written before
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sending messages, and not send ‘stupid throw away comments’,
as described by you in xx.
[19] I am asked by your counsel not to criminalise Twitter and
shut down free speech. That is not my intention, there should
be no restriction on proper debate, but I do not find that what
you did was in furtherance of any debate as I hope I have
explained.”
43.

This is an unstructured approach that lacks the appropriate rigour. The Crown
evidently did not appreciate the need to justify the prosecution, but saw it as the
defendant’s task to press the free speech argument. The prosecution argument failed
entirely to acknowledge the well-established proposition that free speech
encompasses the right to offend, and indeed to abuse another. The Judge appears to
have considered that a criminal conviction was merited for acts of unkindness, and
calling others names, and that such acts could only be justified if they made a
contribution to a “proper debate”. Neither prosecution nor Judge considered whether
some more demanding interpretation of s 127 or addressed the question of what
legitimate aim was pursued, or, more importantly, whether the conviction of this
defendant on these facts was necessary: whether it was a proportionate means of
responding to some pressing social need.

44.

The Judge evidently attached weight to the notion of a “debate” – a word that appears
nine times in her judgment. It is unclear from what source she drew the term. It may
have been from Counsel’s submissions on behalf of Ms Scottow, which urged the
Court to recognise the importance of debate on the rights of trans women, and their
limits. The notion of a “debate of general interest” is however a feature of privacy
jurisprudence. In claims about the public disclosure of private facts, where the Court
must strike a balance between the Article 8 right to respect for private life and Article
10, “the decisive factor … is an assessment of the contribution which the information
would make to a debate of general interest”: ZXC v Bloomberg LP [2020] EWCA Civ
611 [2020] 3 WLR [106]. This, however, is not such a case. There is nothing at all in
the 2019 Messages that could count as an interference with Ms Hayden’s Article 8
right to the preservation of private information. The 2018 Messages, or some of them,
contain statements that could impinge on her reputation, the protection of which falls
within the scope of Article 8; but in that context the “debate” criterion is not in play. It
is not the law that individuals are only allowed to make personal remarks about others
online if they do so as part of a “proper debate”. It is only the PIP message that might
engage the “debate of general interest” principle.

45.

In these circumstances, as in Connolly, it falls to us to make the Convention
assessment which was not, or was not adequately carried out in the Court below. It is
only necessary, and it is only appropriate, to make that assessment in relation to the
2019 Messages. Ms Wilson submits that this Court should give heightened meanings
to the terms statutory terms “persistently”, “purpose” and “annoyance”, or
alternatively that we should test the prosecution against the requirements of Article
10(2). I see some difficulty in following the first of these approaches. Few if any
prosecutions under s 127 will engage Article 10, and the meaning of the section
cannot depend on whether the Convention is or is not engaged in an individual case.
But the second approach is one that we are duty bound to apply.
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46.

I would accept that the stated aim of the prosecution, namely the protection of Ms
Hayden from persistent and unacceptable offence, is a legitimate aim. It falls within
the scope of the “protection of the rights of others”, which may be, but do not have to
be Convention rights. I do not consider, however, that a prosecution in respect of the
2019 Messages could be justified as necessary in a democratic society.

47.

Ms Scottow’s messages related to material that Ms Hayden had posted online about
the injunction she obtained from the High Court in December 2018. They were
messages about public statements made by a public figure in relation to the acts of a
public authority. Those are topics of legitimate public interest and, as Mr Riley
conceded in argument before us, it was “a public conversation or discourse”. The
protection of individuals from annoyance or inconvenience is not in itself a strong
public policy imperative. In this respect, the actual impact on the recipient of the
communication is of some importance, so Ms Hayden’s contemporary responses
(such as her reply to Tweet 10) and her evidence at trial are highly relevant. The 2019
Messages did not do any of the things she identified in her evidence as
“unacceptable”. The record shows that she did not regard what was said as in any
way offensive or objectionable, until she discovered that Ms Scottow was the
pseudonymous author. At that point Ms Hayden was angered, to the point of
contacting the police again. Her reason was not that she considered the messages to
represent harassment or any other criminal offence, but rather that they were a breach
of the injunction. Given the (remarkably) broad terms of the injunction, that says
nothing about the content of the messages, which was largely innocuous. No
convincing, relevant or sufficient reasons have been given for the decision to
prosecute Ms Scottow under s 127 for those messages, and there was and is in my
judgment no pressing social need to do so. A prosecution and conviction on these
facts would represent a grossly disproportionate and entirely unjustified state
interference with free speech.

48.

For these reasons, I would answer questions 4 and 5 in favour of Ms Scottow. Having
reached these conclusions, with which I understand My Lord, Lord Justice Bean is in
agreement, it is unnecessary to answer questions 1 and 2.
The civil proceedings

49.

In the light of our decision, the stay on the civil proceedings will come to an end. This
is not the context in which to review those proceedings, but they do require review.
The interim injunction in this case is, in the experience of either of us, unprecedented
in its breadth and content. An application for relief on similar lines was refused by
Nicklin J in Hayden v Dickenson, observing that “I can scarcely conceive of
circumstances in which the Court would grant an injunction in these terms”: see
[55(b)], [67(ii)] and [68]. Examination of the court file reveals that, two years on, the
injunction against Ms Scottow remains in place, and an application issued in June
2019, to commit Ms Scottow for contempt of court by breaching that order, remains
pending. Under the version of Part 53 of the Civil Procedure Rules that is now in
force the Media and Communications List (“MAC List”) is a “specialist list”, to
which claims of harassment by publication are required to be assigned. That was not
the position when this claim was issued. But as Judge in Charge of the MAC List I
have made an order that Ms Hayden’s claim should be transferred into that List, and
ordered a directions hearing to review the state of the case and its future progress.
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Lord Justice Bean:50.

Section 127 of the Communications Act 2003, headed “improper use of public
electronic communications network”, creates an offence with three subspecies:
(i) (s 127(1)) sending or causing to be sent a message or other matter that is
grossly offensive or of an indecent, obscene or menacing character;
(ii) (s 127(2)(a) and (b)) sending or causing to be sent a message known to be
false for the purpose of causing annoyance, inconvenience or needless anxiety to
another;
(iii) (s 127(2)(c)) persistently making use of a public electronic communications
network for the purpose of causing annoyance, inconvenience or needless anxiety
to another.

51.

The first of these corresponds closely to s 1(a)(i)-(ii) of the Malicious
Communications Act 1988, under which the message conveyed has to be a indecent,
grossly offensive or a threat. The second corresponds closely to s 1(a)(iii) of the 1988
Act, under which the information conveyed has to be false and known or believed to
be false by the sender.

52.

The third, which is of course the one with which we are concerned in this case, does
not mirror s 1 of the 1988 Act, and says nothing about the nature of any message or
information communicated. In my view this is because this offence is not concerned
with the communication of a message or of information but with the persistent use of
the network. The classic example, to which Warby J has referred, is of persistent
nuisance telephone calls, where the caller may not necessarily say anything at all, but
the fact of the calls causes annoyance, inconvenience or needless anxiety.

53.

If the prosecution argument accepted by the District Judge in this case were correct, it
would create a curious anomaly under which a repeated message whose contents are
intended to annoy, but which are not grossly offensive, menacing, indecent or
obscene, nor known to be false, would be criminal if sent in a tweet or otherwise
placed on an electronic network but not if conveyed orally or in print. A newspaper
columnist who persistently criticises someone in terms which the target finds
annoying could not be prosecuted in respect of the print edition, but might (subject to
the point Warby J has made about “purpose”) be at risk of prosecution in respect of an
online edition.

54.

In short, I do not consider that under s 127(2)(c) there is an offence of posting
annoying tweets. I would reach that conclusion as a matter of domestic statutory
interpretation without reference to the Human Rights Act, but once one takes Article
10 into account the position is even clearer.

55.

For these reasons and those given in the judgment of Warby J, with which I agree, I
too would allow the appeal and quash the conviction.

56.

This appeal illustrates the need for decision-makers in the criminal justice system to
have regard, in cases where they arise, to issues of freedom of speech. In that context
I add by way of footnote that when reading the judgment of Nicklin J in Hayden v
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Dickenson, which Warby J has cited, I was surprised to read at paragraph 39 that the
defendant, who like Ms Scottow had been arrested following a complaint made by Ms
Hayden, was released on pre-charge bail, one condition of which was that she was
“not to post on social media anything relating to the Claimant” [emphasis added]. It
will have to be decided in some other case whether a condition of this kind can be
justified under Article 10 or s 3(6) of the Bail Act 1976.
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Lord Justice Underhill:
INTRODUCTION
1.

This is one of two appeals to this Court based on the same sequence of events and with
the same Appellant, Mr Richard Page. I will refer to the case in which it arises as “the
magistracy case” and to the case giving rise to the other appeal as “the NHS case”. The
appeals were heard consecutively at the same hearing but we are giving separate
judgments in each.

2.

The facts giving rise to the magistracy case can be sufficiently summarised by way of
introduction as follows. The Appellant, Mr Richard Page, was a magistrate on the
Central Kent bench. In July 2014, while sitting as a member of the family panel, he
expressed views, based on his beliefs as a Christian, about the appropriateness of the
adoption of a child by a same-sex couple and declined to sign an order approving such
an adoption. That led, in December that year, to him being formally reprimanded by
the Lord Chief Justice and the Lord Chancellor, who are the Respondents to the appeal.
On 11 March 2015 he gave an interview to the BBC repeating his views. That in turn
led to further disciplinary proceedings, and on 29 February 2016 the Lord Chancellor
wrote to inform the Appellant that he and the Lord Chief Justice had decided that he
should be removed from the magistracy. His removal took effect from 9 March 2016.

3.

On 24 March 2016 the Appellant commenced proceedings against the Respondents in
the Employment Tribunal complaining that his removal constituted unlawful
discrimination and/or harassment in relation to his religion or belief and/or
victimisation. His complaint was heard by a Tribunal sitting at London South
comprising Employment Judge Williams QC, Ms B Leverton and Mr N Shanks over
four days in February 2018. By a Judgment and Reasons sent to the parties on 10 March
2018 his claims were dismissed. I should say at this stage that the Tribunal’s Reasons
are exemplarily full and clear.

4.

The Appellant appealed to the Employment Appeal Tribunal. The appeal was permitted
to proceed only as regards the victimisation claim. It was heard on 14 May 2019 by a
constitution consisting of Choudhury P, Ms K Bilgan and Mr M Worthington. By a
judgment handed down on 19 June the appeal was dismissed.

5.

On the same date the EAT also handed down a judgment dismissing the Appellant’s
appeal in the NHS case, which had been heard by the same constitution in January that
year. That case was brought by him against the NHS Development Authority
complaining of a decision the effect of which was to preclude him from (re-)
appointment as a non-executive director of the Kent and Medway NHS and Social Care
Partnership Trust as a result of public statements of his views which he had made in the
media following his removal as a magistrate.

6.

On the appeal to this Court Mr Paul Diamond appeared for the Appellant, as he did in
both the ET and the EAT. The Respondents were represented by Ms Naomi Ling, who
also appeared in the EAT but not the ET (where the Respondents were represented by
Mr Mathew Purchase). I have to say that Mr Diamond’s skeleton argument1 contained

1

It is not in fact signed by Mr Diamond but he told us that he had settled it.
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a good deal of material addressing questions which have nothing to do with the issues
on this appeal.
7.

At the conclusion of the hearing we informed Ms Ling that we did not need to hear
from her and that the appeal would be dismissed. These are my reasons for that
decision.

THE FACTS
8.

The Appellant was appointed as a magistrate in March 1999. On his appointment he
signed a “Declaration and Undertaking” in the following terms:
“I acknowledge and undertake:
o
o

that it will be my duty to administer justice according to the law
that my actions as a magistrate will be free from any political, racial,
sexual or other bias
o that I will be circumspect in my conduct and maintain the dignity
and good reputation of the magistracy at all times in my private,
working and public life.”
He also took the judicial oath by which he swore to “do right to all manner of people,
after the laws and usages of this realm, without fear or favour, affection or ill will”.
9.

The Appellant initially sat in criminal cases, but he was in due course appointed also to
the family panel. Until the matters which give rise to the present case there were no
problems with his conduct as a magistrate.

10.

In 2012 the Clerk to the Kent Justices, Mr Dodds, circulated an Advice Note, which the
Appellant received, about magistrates’ contact with the media. This stated, among
other things, that the general guidance for all levels of judiciary was that they should
not communicate with the media and that they should avoid public comments either on
general issues or on particular cases which might cast any doubt on their impartiality.
Magistrates were advised that if, nevertheless, they were considering speaking to the
press they should consult the judicial press office first.

11.

On 2 July 2014 the Appellant sat as part of a panel hearing a same-sex adoption
application concerning a young child. The adoption was unopposed and there was a
comprehensive report from a social worker in support. However, he expressed views
to his fellow-magistrates which made it clear to them that he had objections to a samesex couple adopting the child, and he declined to sign the order which the court made.

12.

The Chair and the clerk to the justices who had been involved in the case communicated
to Mr Dodds their concerns both about the views expressed by the Appellant and about
his refusal to sign the order. Dr Taylor, the Deputy Chair of the Advisory Committee
for Kent, decided that the matter raised a case to answer of judicial misconduct, and the
disciplinary procedures applicable to magistrates were put in train. The procedures in
question are set out in regulations made under the Constitutional Reform Act 2005. I
need not give the details, save to note that the power to impose sanctions short of
removal from office lies with the Lord Chief Justice, with the agreement of the Lord
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Chancellor, and that the power of removal lies with the Lord Chancellor, with the
agreement of the Lord Chief Justice.
13.

A hearing took place before a Conduct Panel on 2 September 2014. At para. 41 of its
Reasons the ET recorded that the Appellant had said to the Panel that:
“… he knew his judicial duty was to do what was best for the child. He
said that what was best for a child was being cared for by a man and a
woman. That was his starting point. He argued that there had been so
few same sex adoptions over such a short time that there was no reliable
evidence on their outcomes”.
The Panel’s report also recorded him as saying:
“A man and a woman were the natural parents or the natural family for
a child and in the best interests of the child. In certain circumstances
adoption by a same sex couple might be appropriate if there was no
other option.”
The Tribunal noted that when questioned by Mr Purchase the Appellant accepted that
this was and remained his position.

14.

The Panel upheld the complaint and found that the Appellant had been guilty of judicial
misconduct. The essence of its reasoning was that it was wrong for him as a magistrate
to make decisions on the basis of a presumption that same-sex adoption was not in the
best interests of a child, rather than on the basis of the evidence before the court. It
said:
“We find that Mr Page does not appreciate the distinction between
beliefs and judgment and that judgment requires that honestly held
beliefs be put to one side to allow decisions to be made on the evidence
put before the court.”
It noted that it had given the Appellant ample opportunity to state that he had no general
objection to adoption by same-sex couples but that he had declined to do so. It
recommended that he receive a reprimand “to show that it is unacceptable for him to
allow his religious beliefs to prevent him from acting in an unbiased and unprejudiced
manner”.

15.

The Respondents accepted that recommendation. On 19 December 2014 the Lord Chief
Justice wrote to the Appellant as follows:
“We are seriously concerned about the level of prejudice displayed by
you during this case. Despite your assertion that this was part of your
decision-making process based solely on the best interests of the child,
your assessment of this case was not based on evidence, but was, as you
have admitted, influenced by your religious beliefs that two men could
not be considered a natural family. We believe that you should have
recused yourself from this particular matter because of your beliefs.
Your conduct is significantly aggravated by the fact that you have failed
to recognise at any stage of this investigation that discriminating against
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a couple on the grounds of their sexual orientation was both wholly
inappropriate and contrary to the requirements of the Equality Act.
Whilst we entirely accept that you are entitled to your personal religious
beliefs, such beliefs cannot influence your judgment to the extent that
this conflicts with your duties as a judicial office order to apply the law
fairly and without prejudice.
Your lack of insight and poor judgment are such that the Lord
Chancellor and I do agree with the Conduct Panel's recommendation
that you be given a reprimand. However, we also require that you
receive remedial training on this before you resume sitting.”
16.

The Appellant received remedial training accordingly and was permitted to resume
sitting.

17.

In January 2015 the Appellant gave interviews to both the Daily Telegraph and the
Daily Mail (the latter appearing in the Mail Online and the Mail on Sunday). It was
clear from both articles that his views which had led to the reprimand were unchanged
and that he believed that the reprimand was unjustified. I need not give further details,
though I should record that the ET found that the way in which he characterised the
grounds for the reprimand was unfair and inaccurate.

18.

Following that press coverage Mr Dodds wrote to the Appellant reminding him of the
Advice Note referred to at para. 10 above.

19.

Mr Dodds also asked Dr Taylor whether the matter should be referred to a Conduct
Panel. Dr Taylor prepared a report dated 10 February 2015. He concluded that there
was a case to answer that the Appellant was guilty of misconduct but he believed that
it was not of a sufficient degree to justify the convening of another Conduct Panel.
Instead, he recommended that the Appellant should be referred to the Bench Chairman
for advice to “take close account of the advice given to magistrates about their conduct
in public and private life” and for a warning that if he failed to do so formal disciplinary
proceedings would be likely to follow. The Bench Chairman spoke to the Appellant
accordingly.

20.

On 12 March 2015 there was an item on the BBC Breakfast television programme
discussing a new report on workplace religious discrimination that had been published
by the Equality and Human Rights Commission. The Appellant was interviewed in
connection with the piece. He had made a deliberate decision not to discuss his
participation with the judicial press office or the Bench Chairman before proceeding.

21.

The reporter introduced him as a magistrate in Kent who worked in the family court
and who had “ahead of an adoption hearing with a gay couple … expressed a view that
resulted in him being suspended and disciplined”. The Appellant was then shown
speaking. He said:
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“My responsibility as a magistrate, as I saw it, was to do what I
considered best for the child and my feeling was therefore that it would
be better if it was a man and a woman who were the adopted2 parents.”
That statement has been referred to in these proceedings as “the broadcast words” or
“the broadcast statement”. The reporter then continued:
“After diversity training, Richard was reinstated but says he finds it hard
that his religious beliefs as a Christian were seen as prejudice. The
Equality and Human Rights Commission heard from many Christians
who felt pressured to keep their religion hidden at work or felt
discriminated against when it came to wearing religious symbols or
expressing their beliefs.”
22.

Dr Taylor prepared a further report arising out of the Appellant’s appearance on BBC
Breakfast. As to this, the ET found, at para. 65 of its Reasons:
“Dr Taylor found that there was a case to answer within the terms of
rules 31 and 363 of the 2014 Magistrates Rules and recommended that
the Conduct Panel be appointed to consider the complaints further. He
said Mr Page appeared to have wilfully disregarded the advice and
guidance previously given to him. He observed that the developments
in the media could be construed as seeking to bring pressure on senior
members of the judiciary to revoke their earlier decisions and, as such,
this could be construed as conduct bringing the Magistracy into
disrepute. Mr Diamond probed Dr Taylor’s reasons for determining
there was a case to answer. Dr Taylor stressed that he was particularly
concerned that Mr Page had not taken advice before speaking to the
media. He also confirmed that his reasons were threefold, as set out at
[29] of his witness statement, namely (a) Mr Page had failed to follow
the advice he had been given regarding contact with the media; (b) the
consequence of this was publicity negative to the Respondents, which
could bring the judiciary into disrepute; and (c) the apparent breach of
his judicial oath. In re-examination, Dr Taylor indicated that as regards
(b), his concern related to the public nature of the criticism of the
Respondents, rather than the content of the criticism. The Tribunal
accepted that Dr Taylor gave a genuine and accurate account of his
reasons.”

23.

The matter was accordingly considered by another Conduct Panel. It found that the
Appellant was guilty of misconduct (a) because he had wilfully ignored Mr Dodds’
earlier Advice Note and (b) because the broadcast words had brought the magistracy
into disrepute. As regards the latter point, at para. 67 of its Reasons the Tribunal
recorded the evidence of a member of the panel, Mr Baker, as follows:

2

The transcript says “adopted”, but I suspect that the Appellant said “adoptive”.

3

These are procedural provisions and do not themselves define any particular kind of
misconduct.
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“… Mr Baker did not accept Mr Diamond’s proposition that the
broadcast statement could not conceivably bring the magistracy into
disrepute. He said that Mr Page was a magistrate, whose role it was to
uphold the law, and his remarks on the broadcast could cause those
seeing it to consider he would be motivated by factors other than
applying the law and the evidence in the particular case. ... He also
said that Mr Page’s conduct had raised a broader issue, not confined to
the Family Panel, which he had made public, namely that he would not
follow the law where he felt his beliefs conflicted with it. The Tribunal
accepted Mr Baker’s evidence as an accurate articulation of the features
leading to the Conduct Panel’s decision.”
The Panel recommended the Appellant’s removal from office.
24.

The Appellant exercised his right to have the matter reconsidered by a Disciplinary
Panel. That Panel too recommended his removal. Its report, which was dated 14
September 2015, was summarised by the ET, at para. 71 of its Reasons, as follows:
“The Disciplinary Panel did not endorse the first of the Conduct Panel’s
findings of misconduct. The contents of the Advice Note were
guidance, so that failing to follow it could not amount to misconduct.
However, the Panel agreed with the second finding of misconduct. Mr
Page was ‘wholly mistaken’ to argue that his comments should be
viewed as a dissenting judgment; the Panel was concerned with what
was said in the BBC broadcast, months after the adoption case was
heard. A Magistrate’s function, like any other judge, was to apply the
law. Judges of all levels are forbidden from introducing evidence into
cases and were required to decide them on the evidence presented at the
hearing. The limited matters that ‘judicial notice’ could be taken of did
not include matters of controversy. ‘It is the unanimous view of the
Panel that by his comments transmitted via the BBC interview… he
would undoubtedly have caused any reasonable person to conclude that
he would be biased and prejudiced against single sex adopters. The fact
that his opinion may be genuinely and honestly held is irrelevant.
Similarly, Mr Page's religious persuasion is wholly irrelevant.’ The
Panel said they did not make a recommendation to remove from office
lightly, but the history of the matter, coupled with the ‘extremely
damaging nature of the comments made, given the inevitable suggestion
of bias, together with the lack of any apparent insight by Mr Page as to
the effect of his comments meant there was no other option. The Panel
noted that Mr Page confirmed his views had not changed and that he
did not see any harm in relying upon ‘evidence’ acquired outside of the
court hearing, which showed ‘a remarkable lack of judgment’.”4

4

The italics in that passage, and others which I quote below, are in the original and are evidently
used to denote quotations rather than emphasis.
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25.

District Judge Parry, the Chair of the Disciplinary Panel, gave evidence to the ET. Para.
72 of its Reasons read:
“Mr Diamond put to Mr Parry ... that there was no basis for finding that
Mr Page’s broadcast statement could bring the judiciary into disrepute,
that the sanction was punitive and that the Panel's decision had been
influenced by the Claimant’s religious beliefs and/or the fact that he had
criticised the Respondents’ earlier disciplining of him publicly. Mr
Parry denied each of these propositions, reiterating the reasoning
contained in the Panel report. He added: ‘I am a Christian District
Judge, but I am a District Judge first and foremost when applying the
law’. He went on to say that the Claimant’s Christianity was irrelevant
to the decision made by the Panel and that they would have made the
same decision if the same views have been expressed by a Hindu or by
an atheist. It was the Claimant who had emphasised that he was a
Christian, but that did not matter to the Panel’s decision, ‘it was his
statement on national television and how that would be seen by a
bystander. We judged it on that.’ He also emphasised that whilst the
disciplinary history had been considered when it came to sanction, the
decision as to whether there was misconduct was based only on the
BBC broadcast. The Tribunal accepted that Mr Parry’s evidence was an
accurate description of the Panel’s reasoning.”

26.

By letter dated 29 February 2016 the Appellant was informed that the Respondents had
decided that he should be removed from the magistracy. The substantive part of the
letter reads:
“We have considered the reports and your representations which have
been provided to us with great care. We agree with the disciplinary
panel’s finding that the comments you made in a BBC interview
broadcast on national television in March 2015 would have caused any
reasonable person to conclude that you would be biased and prejudiced
against single sex adopters. We believe that by making such comments
you have brought the magistracy into disrepute and that this is a matter
of serious misconduct.
We also note that you were given a reprimand for serious misconduct
in December 2014. You also received remedial training, and guidance
from your Bench Chair in February 2015 regarding the importance of
speaking to the Judicial Press Office before you had any contact with
the media. Had you sought advice from the Judicial Press Office as
recommended by your Bench Chair you would undoubtedly have been
advised of the risks involved in undertaking such an interview.
The Declaration and Undertaking signed upon appointment to the
magistracy states that a magistrate will be circumspect in their conduct
and maintain the dignity, standing and good reputation of the
magistracy at all times in their private, working and public life. Your
actions have breached this undertaking and you have demonstrated a
serious lack of sound judgement.
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In order to maintain confidence in the magistracy I am writing to inform
you that the Lord Chief Justice and I have agreed that you will be
removed from judicial office with immediate effect.”
27.

I think it is worth spelling out what that letter is, and is not, saying about why the
Respondents had decided that the Appellant could not continue to sit as a magistrate.
The Respondents do not say, and their reasons do not mean, that a magistrate is not
entitled to hold strong beliefs which may have a bearing on issues that they have to
decide: very many magistrates, and judges generally, hold such beliefs, often rooted in
a religious faith. The essential point is that they must in deciding such issues put those
beliefs (so far as necessary) to one side and proceed only on the basis of the law and
the evidence adduced. As appears from the passages quoted above, that point is made
repeatedly at the various stages of the disciplinary processes against the Appellant; but
it is most pithily summarised in District Judge Parry’s evidence that “I am a Christian
District Judge, but I am a District Judge first and foremost when applying the law” (see
para. 25 above). In the case of adoption by a same-sex couple that means that a judge
must approach the issue without any preconception that such adoption is inherently
wrong, or second-best. The Appellant was in the broadcast words (which reflected the
stance that he had taken throughout) publicly stating that that was not an approach
which he was prepared to take: his clearly stated position was that he would proceed on
the basis that adoption should be by a man and a woman unless there were no other
option. It plainly brings the magistracy into disrepute if a magistrate says publicly that
they will judge cases according to their own preconceptions rather than according to
the law and the evidence.

THE DECISION OF THE EMPLOYMENT TRIBUNAL
THE ISSUES
28.

It is important to emphasise that we are on this appeal concerned only with the
Appellant’s complaint of victimisation – that is, his claim that the second round of
disciplinary proceedings against him were brought, and he was in due course removed,
because he had complained that the first round (culminating in the reprimand) was
discriminatory. As I have said, his complaints of discrimination and harassment were
rejected by the ET, and he was not permitted to pursue them in the EAT.

29.

I start with the applicable statutory provisions. Section 27 of the Equality Act defines
victimisation. So far as relevant for our purposes it reads:
“(1) A person (A) victimises another person (B) if A subjects B to a
detriment because —
(a)

B does a protected act, or

(b)

…

(2)

Each of the following is a protected act —

(a)-(c) …
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(d)

making an allegation (whether or not express) that A or another
person has contravened this Act.

(3)-(5) …”
Section 50 (9) (c) and (d) makes it unlawful for a “relevant person” to victimise the
holder of a public office by terminating their appointment or subjecting them to any
other detriment. “Relevant person” is defined in section 52, but I need not set out the
definitions since it is common ground that the Respondents are “relevant persons” in
this case.
30.

The issue for the ET accordingly was whether the Respondents subjected the Appellant
to the detriment complained of “because” he had done a protected act (namely, here,
made an allegation of discrimination against them). There is a good deal of case-law
about the effect of the term “because” (and the terminology of the pre-2010 legislation,
which referred to “grounds” or “reason” but which connotes the same test): that
terminology is used not only in the definition of victimisation but also in the definition
of (direct) discrimination. What it refers to is “the reason why” the putative
discriminator or victimiser acted in the way complained of, which in a case of the
present kind involves an inquiry into their “mental processes”: see the line of cases
which begins with the speech of Lord Nicholls in Nagarajan v London Regional
Transport [2000] 1 AC 501 and includes the reasoning of the majority in the Supreme
Court in R (E) v Governing Body of the JFS (“the Jewish Free School case”) [2009]
UKSC 15, [2010] 2 AC 728, and the decision of the EAT (myself presiding) in Amnesty
International v Ahmed [2009] UKEAT 0447/08, [2009] ICR 1450 (which I mention
only because it is relied on by Mr Diamond). The doing of the protected act does not
have to be the sole or even the principal cause: it is enough if it was a significant part
of the respondent’s reason for doing the act complained of.

31.

I should also note in this connection a related line of authority, usually regarded as
beginning with the decision of the EAT in Martin v Devonshires Solicitors [2010]
UKEAT 0086/10, [2011] ICR 352. This is to the effect that, where an employer takes
action against an employee in response to a complaint of discrimination, they are not to
be treated as acting “because of” that complaint if the true reason for the action is not
the fact that the employee has complained but some other genuinely separable feature
of the complaint (such as the manner in which it is made). The Tribunal summarised
the effect of Martin at para. 100 of the Reasons: I come back to it in more detail below.

32.

In his ET1 the Appellant formulated his victimisation claim as follows (see para. 45A):
“The comments made by Mr Page which the Respondent considered to
‘bring Magistracy into disrepute [sic]’ amounted to an allegation that
Mr Page was discriminated against and/or harassed in breach of the
Equality Act 2010 ... Making those comments was therefore a
‘protected act’ under s. 27 (2) (d) of the Act ... The consequent
disciplinary proceedings and/or the sanction against Mr Page (removal
from the Magistracy) were therefore victimisation in breach of s. 27 (1)
of the 2010 Act.”
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The pleading does not refer to section 50, as it should have done; but the disciplinary
proceedings would constitute a detriment under subsection (9) (c) and the Appellant’s
removal would fall within subsection (9) (d).
33.

That formulation was amplified in the agreed list of issues which was before the
Tribunal. In particular, the protected act was said to be the “broadcast words” which I
have set out at para. 21 above. Although, as will be apparent, those words do not in
fact allege any breach of the Act, it was said that, understood in their context, “[they]
amounted to, and/or were perceived as, an allegation of religious discrimination and/or
harassment”. Neither the pleading nor the list of issues says, as they should have done,
what the alleged discrimination or harassment consisted of, but the reference is
evidently to the first round of disciplinary proceedings culminating in the reprimand of
19 December 2014.

34.

In short, therefore, there were potentially two issues for the Tribunal –
(1)

whether the Appellant had made an allegation that the first round of disciplinary
proceedings constituted unlawful discrimination or harassment (the “protected
act” issue); and, if so,

(2)

whether the second round of disciplinary proceedings, culminating in his
reprimand, were because he had made that allegation (the “reason why” issue).

The Appellant also sought to rely on his rights under the European Convention on
Human Rights, as given effect to by the Human Rights Act 1998: I will come back later
to the way in which he put that part of his case.
35.

The Tribunal dealt with the victimisation claim at paras. 139-146 of its Reasons. I take
in turn its treatment of the issues identified above.

(1)

THE PROTECTED ACT

36.

The Tribunal began by accepting a submission by Mr Purchase that the Appellant’s
case as stated in the list of issues was bound to fail, because the broadcast words were
incapable of constituting a protected act: they were simply a statement of why the
Appellant had done what he did, and they did not, even implicitly, constitute an
allegation by him that the Respondents (or anyone else) were guilty of religious
discrimination or harassment. That is obviously correct.

37.

However, the Tribunal decided – not, as it said, without hesitation – to permit Mr
Diamond to depart from the formulation in the pleaded issues and to rely instead on
what he said was the effect of the broadcast as a whole, and specifically the reporter’s
statements which preceded and followed the broadcast words (see para. 21 above). It
concluded that the broadcast as a whole could be taken to indicate “that the Claimant
said he had been disciplined because of his religious views as a Christian”; and it said,
clearly rightly, that such a statement would amount to a protected act. I agree that the
Tribunal was right to take that course, but I have to say that it was very unsatisfactory
that the Appellant’s case was so poorly expressed in the list of issues. A list of issues
is a crucial working tool in any complex discrimination claim, and parties should take
care to formulate their cases accurately in it.
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(2)

THE REASON WHY

38.

The Tribunal’s finding as to the Respondents’ reason for removing the Appellant is at
para. 144. This reads:
“As we have indicated when addressing the direct discrimination
allegation, the Respondents and the Conduct Panel and the Disciplinary
Panel made the decision to remove the Claimant because he chose to
advertise the bias he would apply in the exercise of his judicial
functions via the BBC: [130] and [135] above. The Claimant’s
broadcast statement in that respect was not a protected act and they did
not act because of any protected act, but for the reasons they gave
contemporaneously.”
In short, it held that its earlier findings as to the Respondents’ reasons for removing the
Appellant (and those of the two Panels for recommending removal) in the context of
the discrimination and harassment claims also applied to the claim for victimisation. I
should therefore set out the passages to which it refers.

39.

Para. 130 reads:
“The Tribunal has already indicated it accepted that the removal
decision was made for the reasons given by the Conduct Panel, the
Disciplinary Panel and the Respondents: [67], [71]-[72], [75] and [76]
above. The Tribunal was quite satisfied that the evidence established
that the Respondents’ decision was based on the Claimant publicising
on BBC television that his starting point or presumption as a Magistrate
was that adoption by same-sex couples was inherently less good for a
child than adoption by a father and a mother, irrespective of the
evidence in the particular case; and, in turn, that this was a breach of his
judicial oath and declaration and was such as to give rise to a perception
in reasonable people that he would apply a preconceived and biased
view, incompatible with the actions of a judicial office holder. It was
made clear that, by contrast, his religion was not in point, nor was the
fact that he held certain beliefs: [55], [67], [71], [72] above.”
And para. 135 reads (so far as material):
“Applying the distinction identified and discussed at [84]-[94] above5,
the Tribunal concluded that the finding of misconduct and the decision
to remove the Claimant were based on his inappropriate conduct in
publicly displaying a preconceived bias towards same-sex adopters in
relation to his judicial role, contrary to the declaration and oath and
likely to bring the judiciary into disrepute and thereafter showing no

5

The reference to paras. 84-94 of the Reasons is to a discussion of an issue which does not arise
on this appeal, though it does in the NHS appeal: see paras. 68 and 74 of my judgment there.
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insight or remorse or willingness to accept that his conduct was
inappropriate for a judicial office holder.”
40.

In short, therefore, the claim failed because the Respondents’ reason for removing the
Appellant was solely that he had made it clear that in the context of adoption he was
not prepared to discharge his functions as a magistrate according to the law and the
evidence (and had not acknowledged that his stance was mistaken). It was accordingly
not because he had complained about having been discriminatorily disciplined.

41.

At paras. 145-146 the Tribunal went on to address a particular point made by Mr
Diamond about Dr Taylor’s evidence having referred to public criticism of the
Respondents: see para. 22 above. It said at para. 145 that:
“… [Dr Taylor’s] particular concern in this respect was around the
publicity the Claimant had deliberately generated and the possibility
that that this should be seen as bringing the judiciary into disrepute if it
was construed as the Claimant seeking to put pressure on the
Respondents. It was not the content of the Claimant's criticism that gave
rise to a case to answer. Furthermore, this was only one of three factors
that led Dr Taylor to conclude there was a case to answer: [65] above.
It continued, at para. 146:
“Thus, in so far as there was an element of Dr Taylor's decision that was
a response to the Claimant’s criticism of the Respondents, the
distinction identified by the EAT in Martin v Devonshires Solicitors
([100] above) is in point. It was quite clear to the Tribunal that Dr
Taylor did not decide there was a case to answer in whole or in
substantial part because the Claimant had undertaken a protected act,
but for the separable reasons identified and discussed at [65] and [145]
above.”

(3)

THE CONVENTION

42.

In the list of issues the Appellant said that he proposed to contend that his removal from
office constituted an interference with his right to freedom of thought, conscience and
religion under article 9 of the Convention and/or his right to freedom of expression
under article 10. It was originally his contention that the ET had jurisdiction to give a
remedy for such a breach as a free-standing claim, but para. 101 of its Reasons records
that Mr Diamond conceded that that was not the case. That is plainly correct: see Mba
v London Borough of Merton [2013] EWCA Civ 1562, [2014] ICR 357, per Elias LJ at
para. 35. But of course, as the Tribunal noted at para. 102, it was obliged by section 3
of the 1998 Act to interpret the relevant provisions of the 2010 Act, so far as possible,
in such a way as to avoid such a breach. Accordingly, if the Appellant was able to show
that his removal did constitute a breach of his Convention rights that could form the
basis of a submission that section 27 of the 2010 Act should be given a meaning which
it might not otherwise bear.

43.

Since we are now concerned only with victimisation, only article 10 is directly
applicable. That reads:
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“1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardless of
frontiers. This article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for
the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information received
in confidence, or for maintaining the authority and impartiality of the
judiciary.”
44.

At para. 109 of its Reasons the ET recorded that
“[t]he Respondents submitted that article 10 was not engaged as the
reasons for the Claimant’s removal related to suitability to hold public
office, rather than his freedom of expression, since there was no
principled objection to the Claimant speaking to the media, but the
central issue was whether what he said demonstrated judicial bias
making him unfit to continue to hold office”.
It noted that Mr Purchase sought to support the distinction inherent in that submission
by reference to para. 79 of the judgment of the European Court of Human Rights (“the
ECtHR”) in Kudeshkina v Russia 29492/05, [2009] ECHR 360. However, it said that
it was not satisfied that that passage drew a sharp distinction of the kind relied on, and
it said that it would proceed, though without positively deciding the point, on the basis
that article 10 (1) was indeed engaged. Accordingly the focus was on justification.

45.

As to justification, the Respondents contended, in short, that any interference with the
Appellant’s freedom of expression was, in accordance with the final words of article 10
(2), in the interests of “maintaining the authority and impartiality of the judiciary”. The
Tribunal summarised the law relevant to that issue at paras. 111-113 of the Reasons and
considered its application at paras. 147-163. Its conclusion was that the interference in
question was justified. It will be more convenient if I set out its reasoning when I
address the grounds of appeal which relate to this issue.

THE DECISION OF THE EMPLOYMENT APPEAL TRIBUNAL
46.

The grounds on which the Appellant was permitted in the EAT to challenge the ET’s
decision on victimisation were pleaded as follows:
“In considering the issue of the ‘severability’ of parts of the protected
acts as defined in section 27 of the Equality Act 2010, and required
by Martin v Devonshire [2011] the Tribunal failed:
a. to analyse fully why the protected act was severable
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b. misapplied Martin v Devonshire
c. failed to correctly apply Article 10 of the ECHR (to make a public
statement) as required by s.3 of the HRA 1998.”
47.

Without intending any disrespect to the EAT, I do not propose to set out its reasoning
on those grounds at this stage since it will be more convenient to refer to it (so far as
necessary) when considering the grounds of appeal before us.

THE APPEAL TO THIS COURT
48.

The grounds of appeal, pleaded by Mr Diamond, are under five heads. I take them in
turn.

GROUND 1: PROTECTED ACT
49.

The broad ground here is that the ET wrongly identified the protected act on which the
Appellant relied and that the EAT wrongly accepted its analysis. It will be noted that
the permitted grounds of appeal to the EAT did not include any such challenge to the
ET’s reasoning, but the point seems nevertheless to have been argued in the EAT
without objection and I would not therefore exclude it on that account.

50.

The essential point pleaded is that “the analysis should depend on the evidence of what
exactly the claimant told the media (not what was eventually broadcast)” (see para. 1
(b) of the grounds) and that:
“… the protected act (making an allegation that the respondents
discriminated against the claimant because of his religious beliefs)
includes his stating (to substantiate that allegation) what his religious
beliefs were (that it was in the best interests of a child to be brought up
by a mother and a father)”
(see para. 1 (c)).

51.

In so far as the Appellant’s point is that in considering whether he had done a protected
act it was legitimate to look beyond the broadcast words, I agree. But that is exactly
what the ET did. As explained above, it was in fact Mr Diamond who (initially) sought
to rely only on the broadcast words. The Tribunal did not accept that those words alone
could constitute a protected act, but it permitted him by way of alternative to define the
protected act in a way that went beyond them and to treat the effect of the interview as
a whole as being “that the Claimant said he had been disciplined because of his religious
views as a Christian”. I do not therefore see how it can be criticised in the way that
ground 1 appears to do.

52.

We sought to explore with Mr Diamond in his oral submissions what other point this
ground might be intended to make that might undermine the ET’s dismissal of the
victimisation claim, but he was unable to elucidate what the challenge was. He
appeared, at least at one point, to be seeking to revive the submission which the Tribunal
rejected, namely that (in accordance with the list of issues) the broadcast words were
themselves a protected act, irrespective of anything else in the broadcast, because they
stated the relevant religious belief; and he appears to have advanced the same argument
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in the EAT. That is, with respect, obviously wrong, as both the ET and the EAT (see
paras. 40-43 of its judgment) held: see para. 37 above. But in any event the point goes
nowhere, since the ET found that the Appellant’s participation in the BBC report was a
protected act, even though it reached that finding by a different route.
GROUND 2: MARTIN v DEVONSHIRES
53.

This ground is directed to the ET’s application of the decision in Martin v Devonshires
Solicitors: see para. 41 above. What is pleaded is that:
“The EAT has erred in its analysis of ‘severability’ of particular aspects
of the protected act under Martin v Devonshires Solicitors”.
Although the reference is to the EAT, the real challenge has of course to be to the
reasoning of the ET. The pleading uses the term “severability”. As I say below, that
term does not appear in Martin and is not an apt way of expressing the principle which
it establishes.

54.

I should start by saying something more about what the EAT decided in Martin. The
claimant, who was employed by a firm of solicitors, was mentally unwell. She made a
series of false allegations of sex and disability discrimination against partners in the
firm. She was unwilling to accept that the allegations were untrue, and there was
medical advice that her behaviour, which was highly disruptive, was likely to continue.
The employers dismissed her. The ET dismissed her claim of victimisation
notwithstanding that, in one sense, her dismissal had been because of the complaints
which she made. I gave the judgment of the EAT. At para. 19 I summarised the ET’s
reasoning as follows:
“It acknowledged … that the fact that [the Appellant] had made
complaints of sex and disability discrimination … formed part of the
facts relied on by the Respondents in deciding to dismiss her. But it did
not believe that it followed that that was part of the Respondents’
‘reason’ for dismissing her in the sense required by the authorities … .
Rather, what the Tribunal sought to determine was what it was about
the Appellant’s conduct, including the making of those complaints,
which motivated the Respondents to dismiss her; and it was that which
it treated as their ‘reason’ in the relevant sense. Following that approach
it found that the reason had nothing to do with the fact, as such, that the
Appellant had made complaints of discrimination, but rather with the
facts that those complaints involved false allegations of considerable
seriousness, that they were repeated and that the Appellant refused to
accept that they were false; the relevance of those facts being, taken
together, that they led to the conclusion that she had a mental illness
which was likely to lead to unacceptably disruptive conduct in future.
To put it another way, it found that the reason for the dismissal was that
the Appellant was mentally ill and the management problems to which
that gave rise; and that the significance of the complaints was as
evidence of that fact.”
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I upheld that distinction. At para. 22 I said:
“The question in any claim of victimisation is what was the ‘reason’
that the respondent did the act complained of: if it was, wholly or in
substantial part, that the claimant had done a protected act, he is liable
for victimisation; and if not, not. In our view there will in principle be
cases where an employer has dismissed an employee (or subjected him
to some other detriment) in response to the doing of a protected act
(say, a complaint of discrimination) but where he can, as a matter of
common sense and common justice, say that the reason for the dismissal
was not the complaint as such but some feature of it which can properly
be treated as separable [emphasis supplied].”
I went on to illustrate that proposition by reference to the example of an employee who
is dismissed not because he or she made a complaint but because of the unreasonable
or offensive manner in which they did so. I continued:
“Of course such a line of argument is capable of abuse. Employees who
bring complaints often do so in ways that are, viewed objectively,
unreasonable. It would certainly be contrary to the policy of the antivictimisation provisions if employers were able to take steps against
employees simply because in making a complaint they had, say, used
intemperate language or made inaccurate statements. An employer who
purports to object to ‘ordinary’ unreasonable behaviour of that kind
should be treated as objecting to the complaint itself, and we would
expect tribunals to be slow to recognise a distinction between the
complaint and the way it is made save in clear cases. But the fact that
the distinction may be illegitimately made in some cases does not mean
that it is wrong in principle.”
At para. 23 I said that tribunals “can be trusted to distinguish between features which
should and should not be treated as properly separable from the making of the
complaint”. I concluded, at para. 25:
“[T]he distinction made by the Tribunal in reaching its conclusion as to
the Respondents’ reason for dismissing the Appellant ought as a matter
of principle to be regarded as legitimate. The distinctions involved may
appear subtle, but they are real; and they require to be recognised if the
anti-victimisation provisions, important as they are, are to be confined
to their proper effect and not to become an instrument of oppression.
This is an area of law where, alas, the questions to be answered cannot
always be straightforward – not so much because the law is complex as
because of the complexities of legislating for the subtleties of human
motivation.”
55.

The essential point in that reasoning is encapsulated in the sentence which I have
italicised in para. 22: dismissal (or any other detrimental act) in response to a complaint
of discrimination does not constitute victimisation if the reason for it was not the
complaint as such but some feature of it which can properly be treated as separable. Mr
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Diamond’s use of the terms “severance” or “severability” is not an apt paraphrase
because it brings in unhelpful echoes of completely different areas of the law.
56.

The principle recognised in Martin has since been applied in a number of decisions of
the EAT, most notably Panayiotou v Kernaghan [2014] UKEAT 0436/13, [2014] IRLR
500. Although it has not so far been approved in this court, an analogous principle was
applied in Morris v Metrolink RATP DEV Ltd [2018] EWCA Civ 1358, [2019] ICR 90,
which was a case concerning dismissal for taking part in trade union activities: see
paras. 19-21 of my judgment. For my part I believe that it is correct. In a case where
it applies, the making of the complaint is the context in which the reason for dismissal
(or other detriment) arises, but it is not the reason itself.

57.

Mr Diamond did not seek to challenge the correctness of the decision in Martin, but he
did draw our attention to the decision of the EAT in Woodhouse v West North West
Homes Leeds Ltd [2013] UKEAT 0007/12, [2013] IRLR 773. In that case the
respondent’s attempt to rely on Martin was rejected. At paras. 101-102 of his judgment
Judge Hand QC expressed what he described as “a further note of caution”, saying that
the circumstances in Martin were “exceptional” and that if it was followed
indiscriminately where complainants acted in an irrational way it would undermine the
protection provided by the anti-victimisation provisions. I agree with him that it is
important that that should not occur; but I do not, with respect, believe that it is
necessary to go beyond what I said in paras. 22 and 23 of my judgment Martin as quoted
above. As I say there, employment tribunals can be trusted to recognise the
circumstances in which the distinction there described can be properly applied, and I
do not believe that it is useful to apply a requirement that those circumstances be
exceptional: I note that Lewis J made the same point in Panayiotou (see para. 54 of his
judgment).

58.

The pleaded challenge to the ET’s reasoning is to its “analysis of ‘severability’ of
particular aspects of the protected act”. The “particular aspects” are pleaded as: (a) that
the Appellant made his allegations in the media rather than in “some other forum”; (b)
that he failed to follow advice not to speak to the media; (c) that his allegations led to
negative publicity; and (d) that his words implied a willingness to break the judicial
oath.

59.

The first point to note is that Martin was only relied on by the ET in connection with a
single element in the Appellant’s complaint, namely Dr Taylor’s initial decision that
his conduct should be referred to a Conduct Panel, and the “four aspects” pleaded under
ground 2 relate specifically to things said by Dr Taylor (see para. 22 above). The issue
is thus of very limited significance in the context of the claim overall: even if the
Tribunal fell into error as regards this element, that would not impugn its rejection of
the claim based on the Respondents’ ultimate decision to remove the Appellant (and
the recommendations of the two Panels); and it must be debatable whether any
substantial award could be made on the basis that there was a discriminatory element
in the finding of a case to answer, given that the relevant misconduct was subsequently,
and lawfully, found to be proved. However, it seemed from his oral submissions that
Mr Diamond might be seeking to rely on ground 2 as impugning the ET’s reasoning on
the entirety of the victimisation claim, and I have the impression that the EAT may have
understood the submissions before it in the same way. As a matter of prudence I will
address the “Martin issue” on that basis.
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60.

I start with the removal decision. Here we are not in Martin territory at all. This is not
a case of the kind where the ostensible reason for the detriment complained of is that
the claimant did a protected act but where the employer asserts that the real reason was
some separable feature of that act. The Lord Chancellor’s letter, which the ET found
to be a true reflection of the Respondents’ reasons for deciding to remove the Appellant,
said nothing about the fact that he had complained of discrimination. Rather, the
misconduct which the letter identified (see the first paragraph) consisted in what he had
said about how he would perform his duties in the case of a same-sex adoption. It was
of course open to the Appellant to try to show that that was not the real reason, or in
any event not the only reason, and that the Respondents were motivated (consciously
or subconsciously) by the fact that he had complained of being discriminated against.
But the Tribunal found otherwise, and that is a finding of fact which Mr Diamond does
not, as he confirmed in his oral submissions, seek to challenge, and which was in any
event plainly open to it. I would in fact go further and say that it is the finding that I
would have expected. It is easy to see why the Lord Chancellor and the Lord Chief
Justice would regard it as unacceptable for a magistrate to state publicly on television
that he had a bias against same-sex adoption, and it would be surprising if they attached
any significant additional weight to the fact that the interview also contained an implicit
complaint about their having previously disciplined him for manifesting that bias.

61.

The same goes for the recommendations of the Conduct Panel and the Disciplinary
Panel. The ET found in the case of both Panels that the reason for their
recommendations had nothing to do with the fact that the Appellant had (at least
implicitly) complained about his having been disciplined previously: see para. 67 of the
Reasons, accepting Mr Baker’s account of the reasoning of the Conduct Panel, and para.
72, accepting District Judge Parry’s account of the reasoning of the Disciplinary Panel.
Those findings are not, and could not be, challenged.

62.

That leaves the complaint about Dr Taylor’s decision that there was a case to answer –
which, as I have said, is in fact the only element in the claim to which ground 2 as
pleaded relates. The ET’s findings about his reasons for that decision do require a rather
more detailed analysis. As recorded at para. 65 of the Reasons, Dr Taylor in his witness
statement gave three reasons, though the Tribunal does make some further findings
about them. They were: (a) that the Appellant had failed to follow the advice which he
had been given regarding contact with the media, (b) that this had led to negative
publicity, involving criticism of the Respondents, which could bring the judiciary into
disrepute, and (c) that he appeared to be in breach of his judicial oath. Those reasons
are of course the last three of the four pleaded “particular aspects of the protected act”
to which Mr Diamond argues that Martin was wrongly applied: see para. 58 above.

63.

As so stated, Dr Taylor’s reasons do not clearly correspond to the two Panels’ reasons
for recommending the Appellant’s removal or the Respondents’ reasons for accepting
that recommendation. I think that this is probably because he was focusing not so much
on the misconduct alleged against the Appellant as on why it merited re-referral to the
Conduct Panel given that he had already been disciplined. However, whether that is so
or not, I believe for the reasons given below that the ET was entitled to conclude that
none of the three reasons means that Dr Taylor made his decision because the Appellant
had (implicitly) complained of being discriminated against.

64.

The position about (a) and (c) is straightforward. As for (a), the Appellant’s failure to
follow the advice to discuss any proposed media contacts is clearly in principle a
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different matter from what he subsequently said to the BBC; and given the history in
this case, where the Appellant had been given explicit advice about speaking to the
press, the ET in this case was clearly entitled to regard this as genuinely a distinct cause
for concern. As for (c), breach of his judicial oath is simply another way of
characterising the Appellant’s substantive misconduct, i.e. his public statement that he
would in cases of same-sex adoption be guided by his preconceptions rather than by the
evidence: it has nothing to do with the fact that he also implicitly complained of having
been discriminatorily disciplined.
65.

The position about (b) is less straightforward, because the “criticism of the
Respondents” to which it refers can only be his criticism of their previous conduct in
(as he says, discriminatorily) reprimanding him. In most circumstances there could be
no real distinction between objecting to a complaint of discrimination and objecting to
the negative publicity that that complaint would generate. However, I do not think that
that is a fair characterisation of the Tribunal’s findings in this case. Although the
threefold analysis of Dr Taylor’s reasons derives from his own witness statement,
categorisations of that kind can be over-neat, and it is necessary to read para. 65 of the
Reasons as a whole and together with what the Tribunal says at para. 145. I understand
its essential finding (as regards this aspect) to be that Dr Taylor was genuinely not
motivated by the Appellant having made a complaint, or by his having done so publicly,
but by what he perceived as potentially a deliberate attempt to put illegitimate pressure
on the Respondents of a kind inappropriate to a judicial office-holder6. In my view it
was open to the Tribunal to regard that a separate reason for his action, and there is no
basis for our interfering with that assessment.

66.

I would accordingly dismiss ground 2. I believe that my reasoning broadly corresponds
to that of the EAT at paras. 51-55 of the judgment of Choudhury P.

GROUND 3: “REASON WHY”
67.

Ground 3 reads:
“The EAT has erroneously conflated the Respondents’ ‘reason’ for the
detrimental treatment of the Claimant with their ‘motivation’ (EAT [50]
et seq). The distinction between ‘reason’ and ‘motive’ is essential in
discrimination law: see R (E) v JFS [2010] 2 AC 728; Amnesty
International v Ahmed [2009] UKEAT 0447/08. A benign motive for
detrimental treatment is no defence to a claim for direct discrimination
or victimisation.”

68.

Para. 50 of the EAT’s judgment, to which that pleading refers, is the conclusion of a
section in which Choudhury P sets out passages from the decision of the House of Lords
in Chief Constable of West Yorkshire Police v Khan [2001] UKHL 48, [2001] ICR
1065, which discuss the meaning of the phrase “by reason that” in the provision of the
Race Relations Act 1976 proscribing victimisation. Para. 50 reads:

6

In fairness to the Appellant I should make clear that the ET itself made no finding to that effect,
and it was also, on its findings, no part of the Respondents’ reason for removing him. But of
course at this stage of the argument we are only concerned with Dr Taylor’s thinking.
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“It is clear from these passages in Khan that in this context, all of the
various formulations, i.e. ‘by reason that’, ‘on the grounds of’ and
‘because of’, are interchangeable [there is a footnote reference to para.
19 of the judgment of this Court in Onu v Akwiwu [2014] EWCA Civ
279, [2014] ICR 571, at para. 19] and do not give rise to different
approaches to the question of causation. The question for the Tribunal
continues to be: ‘Why did the employer act as it did?’, or, ‘What was
its motivation for doing so?’.”
(Although the ground refers to para. 50 “et seq” the following paragraphs in Choudhury
P’s judgment are concerned with a separate issue.)
69.

There is nothing in this ground of appeal. In the first place, any error in the reasoning
of the EAT is immaterial except to the extent that it reflects an error in the reasoning of
the ET. No such error is pleaded, nor is one identified in the skeleton argument; and
none was apparent from Mr Diamond’s oral submissions. In any event, however, para.
50 of the EAT’s judgment is wholly unexceptionable. As I say at para. 30 above, the
law in this area is well understood following a series of cases including the two to which
Mr Diamond specifically refers – Amnesty International and the Jewish Free School
case. His objection is apparently to the EAT’s use of the word “motivation”, which he
treats as identical to “motive”. It is indeed well established that, as he puts it, “a benign
motive for detrimental treatment is no defence to a claim for direct discrimination or
victimisation”: the locus classicus is the decision of the House of Lords in James v
Eastleigh Borough Council [1990] UKHL 6, [1990] 2 AC 751. But the case-law also
makes clear that in this context “motivation” may be used in a different sense from
“motive” and connotes the relevant “mental processes” of the alleged discriminator”
(p. 511 A-B). I need only refer to two cases:
(1)

The first is, again, Martin v Devonshires. There was in that case a distinct issue
relating to the nature of the causation inquiry involved in a victimisation claim.
At para. 35 I said:
“It was well-established long before the decision in the JFS case that
it is necessary to make a distinction between two kinds of ‘mental
process’ (to use Lord Nicholls' phrase in Nagarajan - see at p. 884F)
- one of which may be relevant in considering the ‘grounds’ of, or
reason for, an allegedly discriminatory act, and the other of which is
not.”
I then quoted paras. 61-64 from the judgment of Lady Hale in the Jewish Free
School case and continued, at para. 36:
“The distinction is real, but it has proved difficult to find an
unambiguous way of expressing it. … At one point
in Nagarajan Lord Nicholls described the mental processes which
were, in the relevant sense, the reason why the putative discriminator
acted in the way complained of as his ‘motivation’ (see p. 885 E-F).
We adopted that term in [Amnesty International], explicitly
contrasting it with ‘motive’: see para. 35 (p. 1470 E-F). Lord Clarke
uses it in the same sense in his judgment in the JFS case: see paras.
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137-8 and 145 (pp. 158-9). But we note that Lord Kerr uses
‘motivation’ as synonymous with ‘motive’ – see para. 116 (p. 155)
– and Lord Mance uses it in what may be a different sense again at
the end of para. 78 (p. 148). It is evident that the contrasting use of
‘motive’ and ‘motivation’ may not reliably convey the distinctions
involved – though we must confess that we still find useful and will
continue to employ it in this judgment. …”
(2)

The second case is CLFIS (UK) Ltd v Reynolds [2015] EWCA Civ 439, [2015]
ICR 1010. At para. 11 of my judgment I said:
“As regards direct discrimination, it is now well-established that a
person may be less favourably treated ‘on the grounds of’ a protected
characteristic either if the act complained of is inherently
discriminatory (e.g. the imposition of an age limit) or if the
characteristic in question influenced the ‘mental processes’ of the
putative discriminator, whether consciously or unconsciously, to any
significant extent: … The classic exposition of the second kind of
direct discrimination is in the speech of Lord Nicholls in Nagarajan
v London Regional Transport [2000] 1 AC 501, which was endorsed
by the majority in the Supreme Court in the Jewish Free
School case, [2009] UKSC 15, [2010] 2 AC 728. Terminology can
be tricky in this area. At p. 512A Lord Nicholls uses the terminology
of the discriminator being ‘motivated’ by the protected
characteristic, and with some hesitation (because of the risk of
confusion between ‘motivation’ and ‘motive’), I will for want of a
satisfactory alternative sometimes do the same.”

70.

As I acknowledge in both those cases, it is not ideal that two such similar words are
used in such different senses, but the passages quoted are sufficient to show that the
distinction is well-known to employment lawyers, and I am quite sure that when
Choudhury P used the term “motivation” he did not mean “motive”.

GROUNDS 4 AND 5: THE CONVENTION
The Reasoning of the ET
71.

As noted at para. 44 above, the ET assumed without deciding that the Appellant’s
removal as a magistrate because of what he said in the BBC interview constituted an
interference with his freedom of expression, with the result that the only issue was
whether that interference was justified in the interests of maintaining the authority and
impartiality of the judiciary.

72.

As regards that issue, at paras. 111-113 of its Reasons the ET refers to four decisions
of the ECtHR relating to the rights of members of the judiciary to speak publicly about
matters relating to their role: Wille v Liechtenstein 28396/95 [1999] ECHR 107; Vajnai
v Hungary 33629/06; Kudeshkina v Russia, to which I have already referred; and the
decision of the Grand Chamber in Baka v Hungary 20261/12, [2016] ECHR 568, in
which the earlier decisions are reviewed and the principles to be derived from them are
stated. At para. 111 the Tribunal quotes three passages from a section in the judgment
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in Baka headed “General principles on freedom of expression of judges”. I will set out
the section in full, italicising the parts quoted by the tribunal:
“162. While the Court has admitted that it is legitimate for a State to
impose on civil servants, on account of their status, a duty of discretion,
civil servants are individuals and, as such, qualify for the protection of
Article 10 of the Convention (see Vogt, cited above, §53,
and Guja, cited above, §70). It therefore falls to the Court, having
regard to the circumstances of each case, to determine whether a fair
balance has been struck between the fundamental right of the individual
to freedom of expression and the legitimate interest of a democratic
State in ensuring that its civil service properly furthers the purposes
enumerated in Article 10 § 2. In carrying out this review, the Court will
bear in mind that whenever a civil servant’s right to freedom of
expression is in issue the ‘duties and responsibilities’ referred to in
Article 10 § 2 assume a special significance, which justifies leaving to
the national authorities a certain margin of appreciation in determining
whether the impugned interference is proportionate to the above aim
(see Vogt, cited above, §53, and Albayrak v. Turkey, no. 38406/97, §41,
31 January 2008).
163. Given the prominent place among State organs that the judiciary
occupies in a democratic society, the Court reiterates that this approach
also applies in the event of restrictions on the freedom of expression of
a judge in connection with the performance of his or her functions,
albeit the judiciary is not part of the ordinary civil service
(see Albayrak, cited above, §42, and Pitkevich, cited above).
164. The Court has recognised that it can be expected of public
officials serving in the judiciary that they should show restraint in
exercising their freedom of expression in all cases where the authority
and impartiality of the judiciary are likely to be called in question (see
Wille, cited above, §64; Kayasu, cited above, § 92; Kudeshkina cited
above, §86; and Di Giovanni, cited above, §71). The dissemination of
even accurate information must be carried out with moderation and
propriety (see Kudeshkina, cited above, §93). The Court has on many
occasions emphasised the special role in society of the judiciary, which,
as the guarantor of justice, a fundamental value in a law-governed
State, must enjoy public confidence if it is to be successful in carrying
out its duties (see Kudeshkina, cited above, §86, and Morice, cited
above, §128). It is for this reason that judicial authorities, in so far as
concerns the exercise of their adjudicatory function, are required to
exercise maximum discretion with regard to the cases with which they
deal in order to preserve their image as impartial judges
(see Olujić, cited above, §59).
165. At the same time, the Court has also stressed that having regard
in particular to the growing importance attached to the separation of
powers and the importance of safeguarding the independence of the
judiciary, any interference with the freedom of expression of a judge in
a position such as the applicant’s calls for close scrutiny on the part of
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the Court (see Harabin, cited above; see also Wille, cited above, §64).
Furthermore, questions concerning the functioning of the justice system
fall within the public interest, the debate of which generally enjoys a
high degree of protection under Article 10 (see Kudeshkina, cited
above, §86, and Morice, cited above, §128). Even if an issue under
debate has political implications, this is not in itself sufficient to prevent
a judge from making a statement on the matter (see Wille, cited above,
§67). Issues relating to the separation of powers can involve very
important matters in a democratic society which the public has a
legitimate interest in being informed about and which fall within the
scope of political debate (see Guja, cited above, §88).
166. In the context of Article 10 of the Convention, the Court must take
account of the circumstances and overall background against which the
statements in question were made (see, mutatis mutandis,
Morice, §162). It must look at the impugned interference in the light of
the case as a whole (see Wille, cited above, §63, and Albayrak, cited
above, §40), attaching particular importance to the office held by the
applicant, his statements and the context in which they were made.
167. Finally, the Court reiterates the ‘chilling effect’ that the fear of
sanction has on the exercise of freedom of expression, in particular on
other judges wishing to participate in the public debate on issues
related to the administration of justice and the judiciary
(see Kudeshkina, cited above, §§99-100). This effect, which works to
the detriment of society as a whole, is also a factor that concerns the
proportionality of the sanction or punitive measure imposed
(see Kudeshkina, cited above, 99).”
73.

At paras. 147-163 the ET discusses the application of those principles to the Appellant’s
case. I need not summarise the details of its discussion. It concludes, at paras. 160162:
“160. The key consideration is the articulation of principle contained
in these authorities … . The ECtHR expressly recognised that whilst
there may be circumstances in which judges have an Article 10
protected right to make public pronouncements, the same only extends
to the making of moderate and proper statements and in particular it
does not extend to the making of statements that compromise the office
holder’s judicial impartiality. As we have already indicated, this was
not the case with Mr Page’s public statements.
161. We have also noted earlier that the fairness of the process involved
may be relevant to proportionality: [111] above. In this instance we
consider that our findings of fact show that the Claimant was afforded
a very fair and transparent process, which enabled him to know the
concerns raised, the material relied upon and afforded him multiple
opportunities to give his response.
162. Accordingly, in all the circumstances the Tribunal concluded
that the finding of misconduct and the imposition of the sanction of
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removal from the Magistracy was plainly a proportionate limitation
upon the Claimant’s right to freedom of expression … and as such
would be regarded as necessary in a democratic society.”
74.

It followed from that conclusion that there was no need to consider whether section 27
of the 2010 Act should be given some special construction in order to avoid a breach
of the Appellant’s Convention rights.

The Reasoning of the EAT
75.

Before the EAT Mr Diamond made various submissions based on the reasoning of the
ECtHR in some of the authorities which preceded Baka, which I have identified at para.
72 above. The EAT considered and rejected those submissions at paras. 60-67 of its
judgment and concluded at para. 68 that the ET “did not err in concluding that the
Claimant's removal from the Magistracy was a proportionate limitation upon his right
to freedom of expression and as such would be regarded as necessary in a democratic
society for maintaining the authority or impartiality of the judiciary”.

76.

The Respondents had in their Respondent’s Notice sought to rely on the contention, on
which the ET had made no finding (see para. 44 above), that the Appellant’s removal
did not engage article 10 in the first place. The EAT’s conclusion on the justification
issue meant that that issue did not arise, but it nevertheless addressed it at paras. 69-72
of its judgment and upheld the Respondents’ contention. At para. 69 it referred to para.
79 of the judgment of the ECtHR in Kudeshkina, which emphasised that the applicant
in that case had been debarred from holding public office because of the statements that
she had made to the media rather than because her “eligibility for public service nor her
professional ability to exercise judicial functions” had been called in question. It
acknowledged that the ET had been unsure whether that involved a “sharply drawn”
distinction, but it went on to refer to the decision of the ECtHR in Harabin v Slovakia,
58688/11, [2012] ECHR 1951, which concerned the removal of the President of the
Supreme Court of Slovakia. Although the applicant had expressed some controversial
opinions on constitutional issues the ECtHR found that his removal was not
“exclusively or preponderantly prompted by those views” but rather by “the appraisal
of his professional qualifications and personal qualities in the context of its activities
and attitudes relating to State administration of the Supreme Court” – in short about his
suitability for the role – and held that accordingly article 10 was not engaged. The EAT
accepted Ms Ling’s submission that it was clear from those authorities “that where
action is taken against a judicial office holder essentially for reasons relating to his
ability to carry out the duties of the office, rather than for the expression of certain
views, then art 10 is not engaged”. Applying that principle, it held, at para. 72:

“It was not the Claimant's views on same-sex adoption which either
‘exclusively or preponderantly’ prompted the Respondents to remove
him, but the clear indication emerging from those views that he would
not be impartial in any adoption decision where same-sex adopters were
involved. In our view, the Respondents are correct to say that, in the
circumstances of this case, Article 10 was not engaged at all.”
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Ground 4
77.

Ground 4 is based on the decision of this Court in R (Ngole) v University of Sheffield
[2019] EWCA Civ 1127, which was handed down two weeks after the EAT’s judgment.
Mr Diamond pleads that:
“The EAT’s analysis of the issues under Article 10 ECHR is in
contradiction with the judgment of the Court of Appeal in Ngole …
In particular:
(a)

In Ngole, the decision-maker considered that a student’s
Facebook posts expressing his belief that homosexuality was
sinful might bring the profession [the claimant was on a social
work course] into disrepute because of the risk of public
perception that Mr Ngole’s beliefs could cause him to
discriminate against homosexuals if he qualified as a social
worker. There is a parallel with this case, where the Claimant’s
publicly stated views have been deemed to undermine his fitness
for the office, give rise to a perception of bias, and bring the
judiciary into disrepute.

(b)

The Court of Appeal has condemned the approach of the decisionmaker who ‘wrongly confused the expression of religious views
with the notion of discrimination. The mere expression of views
on theological grounds (e.g. that “homosexuality is a sin”) does
not necessarily connote that the person expressing such views will
discriminate on such grounds’ (para. 5 (10). The same reasoning
applies in this case, mutatis mutandis: the Claimant’s public
statement was wrongly taken to mean that he would be biased as
a Magistrate.

(c)

In the (overturned) High Court judgment in Ngole, like in this
case, a substantive restriction on Article 10 rights was disguised
as an issue of personal/professional fitness for the office. The
Court of Appeal has rejected that approach in Ngole. This
undermines the EAT’s crucial reasoning in this case.”

Those particulars were reproduced verbatim in his skeleton argument and were not
developed in his oral submissions.
78.

It is not necessary for the purpose of addressing this ground to summarise the facts or
the reasoning in Ngole beyond what appears from the ground as pleaded. The point
that Mr Diamond draws from it is that the fact that a person has expressed
discriminatory views does not necessarily mean that they will allow those views to
affect their professional conduct. But that has no application to the circumstances of
the present case. We are not concerned here with a mere “public perception” or an
incorrect assumption that the Appellant’s views about adoption by same-case couples
would affect his conduct as a magistrate: the whole point is that he himself had said it
would affect his conduct. I therefore see nothing in this ground.
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Ground 5
79.

Ground 5 pleads that the EAT erred in law both in upholding the ET’s decision on
justification and in holding that there had been no interference with the Appellant’s
article 10 rights. Those are distinct issues, and I take them in turn.

80.

As regards justification, Mr Diamond submits that the facts of the present case are in
essential respects indistinguishable from those in the Strasbourg decisions of Wille,
Kudeshkina and Baka (see para. 72 above), in each of which the removal of a judge for
publicly expressing controversial views on political or constitutional issues was held to
be a breach of their rights under article 10. It is unnecessary for me to review the facts
of those cases because it is clear that, contrary to Mr Diamond’s submission, there is
indeed a fundamental distinction. The feature which the Respondents regarded as
bringing the judiciary into disrepute, and justifying the Appellant’s removal, was his
public statement that he would be biased in the execution of his judicial duties: see para.
27 above. There is no equivalent to that feature in any of the cases on which Mr
Diamond relies, which are of an entirely different character. The ET was plainly
entitled, indeed I would say right, to find that the making of such a statement
compromised the Appellant’s judicial impartiality and accordingly that proportionate
sanctions were justified in accordance with the principles summarised by the Grand
Chamber in Baka: see in particular para. 164 of its judgment. The Appellant was
speaking directly about “the exercise of [his] adjudicatory function” and he was, as the
Grand Chamber puts it, “required to exercise maximum discretion” in order to preserve
the appearance of impartiality.

81.

Mr Diamond did not advance any distinct challenge to the proportionality of the
Appellant’s removal, but I have no doubt that it was indeed proportionate. He had
already been reprimanded for putting his own preconceptions before his duty to decide
cases in accordance with the law and the evidence, and had undergone re-training. He
had also disregarded the advice that he had received about the procedure to follow
before speaking to the media.

82.

Since I would therefore uphold the ET’s finding on justification, it is unnecessary to
decide whether the EAT was right to conclude that article 10 was not engaged in the
first place. In my view it is indeed clear from the Strasbourg authorities that that
depends on whether the Appellant’s public statement of his views, rather than the views
themselves, were the “preponderant” reason for his removal. Mr Diamond’s
submission to the contrary was simply that the facts in Harabin were very different; but
what matters is the principle which the Court enunciated. But it is rather less
straightforward how that principle applies in the present case. The EAT evidently
believed that the Respondents’ essential reason for removing the Appellant was that he
would be biased in the performance of his judicial duties. I see the force of that, and
no doubt a decision might have been taken on that basis and would have been justified.
However, the fact has to be faced that the focus of the Respondents’ letter of 29
February 2016 is squarely on “the comments you made in a BBC interview”, which it
is said “brought the magistracy into disrepute”, which in turn constituted the
misconduct relied on. Whether it is legitimate to go behind that explicit statement is a
nice question. Since the point is not determinative I do not think it is necessary to
express a concluded view.
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CONCLUSION
83.

Those are my reasons for concluding that this appeal should be dismissed. The
multiplicity of points advanced by Mr Diamond which I have had to address may make
the case look less straightforward than it truly is. The Appellant was removed as a
magistrate because he declared publicly that in dealing with cases involving adoption
by same-sex couples he would proceed not on the basis of the law or the evidence but
on the basis of his own preconceived beliefs about such adoptions. He was not, which
was the only issue on this appeal, removed because he had complained about the earlier
disciplinary proceedings against him. The basis on which he was dismissed was
entirely lawful and involved no breach of his human rights.

Peter Jackson LJ:
84.

I agree that the appeal fails for the reasons given by Underhill V-P, and only add the
following.

85.

Our system of justice owes a great debt to those who, like the Appellant, give so much
time and commitment when they sit as magistrates. The fact that the magistracy
contains individuals with differing backgrounds and beliefs is one of its strengths. But
once a private individual takes on a judicial role, he is subject to the same obligations
as any other judge. In this case the Appellant is not a victim. He was not dismissed for
complaining about his treatment but because he had shown himself incapable of
honouring his undertaking, recorded at paragraph 8 above, to act as a magistrate in a
way that was free from bias. His inability to see any harm in relying on “evidence”
acquired outside the court hearing was rightly described by the Disciplinary Panel as
“a remarkable lack of judgment” (see paragraph 24). His belief that he was entitled to
insert his personal views on same-sex adoption into the performance of his judicial
functions led to conduct at the adoption hearing on 2 July 2014 that has no place in the
Family Court, for the reasons so clearly given by the Vice-President at paragraph 27. A
child’s future is to be decided on the evidence before the court and in accordance with
the law. In passing the Adoption and Children Act 2002, Parliament has decided that
a child may be adopted by a couple or by a single person, regardless of sexual
orientation and without hierarchy. It is not open to individual judges to superimpose
their own beliefs, however sincerely held.

86.

In a tendentious series of opening remarks, Mr Diamond baldly asserted that the
Appellant had been “singled out because of his Christian belief”. His loyalty to his
judicial oath had led him to give paramount consideration to the interests of the child
as he saw them, but this had been twisted as if it was discrimination. There was nothing
unlawful in the Appellant’s position but the Respondents had “got rid of a judge
because he would not endorse the zeitgeist”. These submissions are a patent distortion
of the facts. They demonstrate a profound misunderstanding of the responsibilities of
a judge as a public servant and the fact that the Appellant continues to hold them is a
further confirmation that his dismissal from the magistracy was both lawful and
inevitable.

Simler LJ:
87.

I agree with both judgments.
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IT IS ORDERED THAT
1. The appeal be dismissed.
2. The Appellants pay the Respondents’ costs of the appeal, summarily assessed in the
sum of £13,660.80 plus VAT
3. Permission to appeal to the Supreme Court be refused
REASONS FOR COSTS ORDER
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The matters relied on by the Appellant in his submissions do not justify a departure from the
general rule that the successful party is entitled to their costs. No application was made under
CPR 52.19. The Appellant made no representations about the sum claimed by the
Respondents, and the Court regards it as reasonable.
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Lord Justice Underhill:
INTRODUCTION
1.

This is one of two appeals to this Court based on the same sequence of events and with
the same Appellant, Mr Richard Page. I will refer to the case in which it arises as “the
NHS case” and to the case giving rise to the other appeal as “the magistracy case”. The
appeals were heard consecutively in the same hearing, but we are giving separate
judgments in each. In both appeals the Appellant was represented by Mr Paul Diamond
of counsel. The Respondent in this appeal was represented by Ms Betsan Criddle of
counsel.

2.

The Appellant’s claim arises out of disciplinary action taken against him as a NonExecutive Director of the Kent and Medway NHS and Social Care Partnership Trust
(“the Trust”), which is responsible for the delivery of mental health services in Kent.
The action followed media interviews, including two on national television, in which
he expressed views, rooted in his Christian faith, about adoption by same-sex couples.

3.

The impugned decisions were taken not by the Trust itself but by the Respondent, a
body called the NHS Trust Development Authority (“the Authority”) which is
responsible for the appointment and tenure of NHS Trust Non-Executive Directors.
The Authority is part of a group of NHS entities operating under the name “NHS
Improvement” (“NHSI”). The Authority’s Termination of Appointments Panel (“the
TAP”) made findings which would normally have led to the termination of the
Appellant’s appointment as a Director. In fact, by the time that it made its decision his
current term had expired, but the practical effect of its findings was to prevent him from
applying to serve a further term or serving as a Non-Executive Director of a different
Trust. That being so, sacrificing strict accuracy for the sake of convenience, I will refer
to it as “the termination decision”.

4.

On 17 November 2016 the Appellant commenced proceedings against the Authority on
the basis that the termination decision, and the suspension and investigation which led
to it, constituted unlawful discrimination and harassment by reference to his religion or
belief, and also victimisation, contrary to Part 5 of the Equality Act 2010.1

5.

The Appellant’s claim was heard by an Employment Tribunal sitting at London South,
comprising Employment Judge Bryant, Ms H Bharadia and Mr J Gautrey, over four
days in August 2017. He was represented by a Mr Pavel Stroilov (who was not a
practising lawyer). The Authority was represented by Mr David Massarella of counsel.
By a Judgment and Reasons sent to the parties on 18 October 2017 the claim was
dismissed in its entirety.

6.

The Appellant appealed to the Employment Appeal Tribunal, where the appeal
proceeded only as regards the discrimination and victimisation claims. It was heard on
22 January 2019 by a constitution consisting of Choudhury P, Ms K Bilgan and Mr M
Worthington. The Appellant was represented by Mr Diamond; the Respondent was

1

Initially the Secretary of State for Health was also a respondent, but the proceedings against
him were subsequently withdrawn.
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represented, as in the ET, by Mr Massarella. By a judgment handed down on 19 June
the appeal was dismissed.
7.

The Appellant was also for many years a magistrate. He was removed from that role
for publicly expressing similar views to those which led to the termination decision in
the present case. He brought proceedings against the Lord Chancellor and the Lord
Chief Justice arising out of his removal: that is the “magistracy case” to which I have
referred above. His claim was dismissed by a (different) Employment Tribunal. His
appeal to the EAT was heard by the same constitution as the appeal in this case, though
on a different occasion, and its judgment was handed down on the same day.

8.

The Appellant’s application for permission to appeal against the decision of the EAT
was supported by grounds and a skeleton argument settled by Mr Diamond. When I
gave permission I was critical of some aspects of the skeleton argument, and I asked
that the version filed following the grant of permission be more closely cross-referred
both to the pleaded grounds and to the paragraphs in the Reasons of the ET and the
judgment of the EAT that were said to be wrong in law. A replacement skeleton
argument was in due course filed. It was signed by the Appellant’s solicitors, but Mr
Diamond told us that it was in fact settled by him. No doubt in response to my request,
it was very different in both form and substance from the earlier skeleton argument and
avowedly did not follow the structure of the grounds of appeal. Mr Diamond’s oral
submissions were fairly short, and, if I may say so, not always clearly focused on the
legal issues, and when in doubt I have treated the replacement skeleton argument as the
authoritative statement of the Appellant’s case on the appeal.

THE FACTS
9.

At para. 11.1 of its Reasons the ET found as follows:
“The Claimant is a devout Christian. He also firmly believes that it is
always in the best interests of every child to be brought up by a mother
and a father. He therefore believes, as he accepted in evidence, that it is
not in the best interests of any child to be adopted by anyone other than
a mother and a father. He said that it is ‘not normal’ to be adopted by a
single parent or same sex couple.”

10.

The Appellant had a successful career in finance for many years, latterly in senior roles
in the NHS. He was appointed a Non-Executive Director of the Trust in June 2012.
The appointment was for a four-year term. The Chair of the Trust at that time was Mr
Andrew Ling. The ET found that the Appellant took a “hands on” approach to his role
and had a high profile within the Trust.

11.

The Appellant was also a magistrate, sitting on the Central Kent bench, where he was
a member of the family panel. In December 2014, following a formal disciplinary
process, he was reprimanded by the Lord Chief Justice as a result of an incident in
which he declined to agree to the adoption of a child by a same-sex couple. The details
are immaterial for the purpose of this appeal, though they can be found in our judgment
in the magistracy case. The reprimand was reported in the press, and it is clear that the
Appellant had spoken to reporters about it and expressed his views about same-sex
adoption.
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12.

The Appellant did not inform the Trust or the Authority about the disciplinary action
taken against him by the Lord Chief Justice or about his contacts with the press.
However, they came to Mr Ling’s attention, and he arranged to have a meeting with the
Appellant on 22 January 2015 to discuss the matter. The day before the meeting the
Appellant participated in a live radio phone-in on the same subject on Radio Kent.
Again, he did not inform the Trust beforehand. At para. 11.18 of its Reasons the ET
found that at the meeting:
“… The Claimant confirmed that he had given an interview to the Mail
on Sunday and had taken part in a radio phone-in the day before the
meeting. Mr Ling asked the Claimant to consider whether readers of
the newspaper and/or listeners to the radio phone-in might make a
connection between the views he was expressing about same sex
couples and his role with the Trust. The Claimant said that he had not
thought about that. Mr Ling asked him why he had not alerted the Trust
to the impending media coverage. He again said that he had not thought
about it. Mr Ling told the Claimant that it was important that he alert
him if there was going to be any further media coverage.”

13.

On 3 February 2015 the Trust received a complaint from the Chair of its LGBT Staff
Network, referring to the views expressed by the Appellant in the media. The complaint
described them as “highly offensive to same sex parents” and said that it would be
“highly damaging if the LGBT community, and society in general, were to see [the
Trust] as harbouring this type of opinion without action”. Mr Ling then arranged to
meet the Appellant again, together with the Trust’s Chief Executive, on 11 February
2015. At the meeting the Appellant confirmed his view that children need a mother
and a father and that he stood by that view. He was asked to give an assurance that he
would not express his views in a public forum but he would not do so. He did, however,
accept that he should have told the Trust about his contact with the media.

14.

In a letter following the meeting Mr Ling reiterated that the Appellant’s public
expression of his views in the media could undermine confidence that he would exercise
his judgment in a way that was not affected by those personal views. In a reply dated
12 March 2015 the Appellant said that he was sorry that there had been an impact on
the Trust. He apologised for any problems that he might have caused and confirmed
that his actions, discussions and decisions within the Trust would continue to conform
strictly with the Trust’s policies and procedures and with the standards for NHS Boards.

15.

As between the Trust and the Appellant the matter rested there for the remainder of
2015. However, the ET noted, at para. 11.23 of its Reasons, that:
“Unbeknownst to the Trust or [the Authority], the Appellant continued
to engage with the media. On 12 March 2015, the same day as the
Appellant’s letter as mentioned above, he appeared live on BBC
Breakfast News and, as the tribunal understands it, made much the same
comments as he had in previous press and media appearances. The
Appellant did not inform the Trust about this appearance and they did
not find out until much later.”

16.

Although the Trust did not learn about the Appellant’s appearance on BBC Breakfast
News, the Central Kent bench became aware of it, and it led to further disciplinary
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action by the Judicial Conduct Investigations Office. He was eventually removed from
the magistracy with effect from March 2016.
17.

The Trust first learned of the Appellant’s removal as a magistrate on 10 March 2016.
Mr Ling and the Appellant arranged to speak the following week. In the meantime,
without prior notice to the Trust, the Appellant gave a number of other media
interviews. In particular, on 14 March 2016, he appeared live on television, on both
the ITV News and Good Morning Britain. At para. 11.29 of its Reasons the ET said:
“The tribunal has seen, and taken into account, a transcript of the entire
interview by Susanna Reid and Piers Morgan on Good Morning Britain.
The interview began with discussion of the Appellant’s dismissal from
the magistracy but then moved onto wider issues. At no point did the
Appellant decline to answer any of the questions put to him. Key
passages include these:
PM: You talk[ed] about natural earlier. Do you think being gay is
unnatural?
RP: It is not what is best for a child.
PM: That wasn’t the question I asked you. Do you think being gay is
unnatural
RP: Being homosexual … err … in scripture it doesn’t say that being
homosexual is good or bad …
PM: What is your belief
RP: What is wrong is homosexual activity
PM: Really[?]
RP: Yes. As sex outside marriage is not right
…
PM: You don’t agree with same sex marriage
RP: I do not agree with same sex marriage
PM: You don’t agree with same sex adoption
RP: I do not see that could ever be the best for the child … that is my
responsibility
…”
(We were in fact supplied during the hearing, at our request, with a full transcript of the
hearing; but it was not submitted that it put any different complexion on the extracts
quoted by the Tribunal.)
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18.

In those exchanges the Appellant expresses three distinct views, albeit closely related
– that “homosexual activity” (which I take to refer to sexual acts) is wrong, like all
sexual acts outside marriage; that he does not agree with same-sex marriage; and that
same-sex adoption can never be best for the child. Where I need to refer to these
compendiously I will refer to them as his “views about homosexuality”, though of
course I do not mean to suggest that they represent the totality of his views. I should
make clear that I accept that such views cannot be crudely equated with hostility to (still
less hatred of) gay people; but that distinction is often not properly understood. In his
submissions before us Mr Diamond said that the Appellant had given those answers
“under pressure in a live interview”. It was, however, evidently the ET’s view that he
could have declined to answer and confined himself to addressing the topic of his
removal as a magistrate and the issue of same-sex adoption. (I would add that Mr
Diamond’s statement might appear to involve a tacit acceptance that the Appellant’s
opinions on the wider questions of “homosexual activity” and same-sex marriage would
have been better left unexpressed; also that it is partly because of the pressures of
dealing with a live interview and an unsympathetic interviewer that the Appellant
would have been well advised to discuss possible media interviews with the Trust
beforehand.)

19.

The Appellant’s interview on Good Morning Britain is the only one of his contacts with
the media at this time about which the ET gives any detail. No doubt in his other
interviews he expressed the same opinion about same-sex adoption; he may or may not
have expressed his other views about homosexuality. The case has proceeded before
us on the basis that, in so far as the Authority reached its decision because of the
Appellant’s public expression of his views, what he said in the passage quoted by the
ET represents the substance of the views in question, and for convenience I will
sometimes refer simply to this interview.

20.

Mr Ling met the Appellant on 15 March 2016. He had by then heard about the
television interviews and watched them on catch-up. The Appellant was told that his
term would not be renewed when it expired in June that year. He was told that he could
resign voluntarily or the matter would have to be reported to the Authority with a
request that he be suspended pending investigation.

21.

The Appellant did not resign and was therefore suspended. At para. 11.33 of its
Reasons the ET says:
“Mr Ling wrote the same day to [the Authority] asking for authority to
suspend the Appellant; authority to suspend Non-Executive Directors
rests with [the Authority] rather than the Trust or its Chair. Mr Ling’s
letter raised a number of concerns, including the impact of the
Appellant’s actions on staff, on patients and on the reputation of the
Trust. He said that it was a concern that the media attention the
Appellant appeared to have sought would mean that a large number of
patients would be aware of his views and would have less confidence
that the Trust would treat them fairly. He also raised the fact that the
Appellant had not kept him informed of the disciplinary process leading
to his removal from the magistracy or of his continued engagement with
the media, even though he had been told in 2015 to do so. After this Mr
Ling had no further relevant dealings with the Appellant.”
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22.

By letter dated 21 March 2016 the Chair of the Authority’s Appointments Committee,
Dame Christine Beasley, wrote to the Appellant expressing the concerns which Mr Ling
had raised and confirming that he was suspended with immediate effect pending further
investigation. At para. 11.35 of its Reasons the ET found:
“The reasons for the Respondent’s decision to suspend the Claimant
were his engagement with the media, with the likely consequent impact
on staff and patients, and the Claimant’s failure to keep the Trust
informed of the Judicial Conduct Investigation Office’s disciplinary
processes or of recent television interviews in spite of specific requests
that he do so.”

23.

The Authority referred the matter to the TAP. The Authority’s Head of Non-Executive
Development, Ms Janice Scanlan, prepared a report on the Appellant’s conduct. The
Appellant appeared before the Panel on 2 August 2016. The meeting was chaired by
Ms Caroline Thomson, who was a Non-Executive Director of NHSI and Chair of its
Appointments and Remuneration Committee. The ET found that the Appellant was
given every opportunity to respond to the concerns raised in whatever way he saw fit.

24.

On 19 August 2016 Ms Thomson wrote to the Appellant as follows:
“The panel was unanimous in its view that it was not in the interests of
the health service for you to serve as a non-executive director in the
NHS. It felt that your public response to the decision of the Lord
Chancellor and Lord Chief Justice to remove you from the magistracy,
the events following that decision and your position in relation to these
matters was likely to have had a negative impact on the confidence of
staff, patients and the public in you as a local NHS leader. The panel
also agreed that the adverse impact on your credibility would continue
into the future.
In reaching this conclusion, the panel was concerned that when
questioned on these issues, you failed to:
a) accept that statements made in public, even when made as a private
citizen, might have an impact on your credibility as a non-executive
director in the NHS;
b) accept that you had any personal responsibility for ensuring that
when stating your views in public they were not open to
misinterpretation by others; and
c) demonstrate any remorse for your actions or insight into the impact
they might have on the confidence of patients and staff.
The panel therefore determined that your behaviours were not
compatible with the standards expected of a non-executive director of
an NHS board.
Had you still been in post as a non-executive director of Kent and
Medway NHS and Social Care Partnership NHS Trust, this letter would
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have formed the basis of the recommendation to the board of NHS
Improvement (NHSI) that your appointment be terminated as being not
in the interests of the health service for you to continue to hold that
office. If the recommendation had been accepted you would also be
automatically disqualified for any further appointment for a period of
at least two years. The panel further agreed that a disqualification
period of two years would have been appropriate.
As you are no longer a non-executive director, however, NHSI is not in
a position to terminate your tenure of office. So while the panel
considers that it would not have been in the interests of the health
service for you to serve as a non-executive director of a NHS trust, it
has been determined that NHSI will not take any further action on this
matter at this stage. Should you apply to serve as a non-executive
director in the NHS in the future though, you should then be aware that
the Board of NHSI will be asked to consider the panel’s view about
your suitability for appointment, the result of which is likely to be taken
into consideration as part of any selection process.
…
I appreciate that the last six months or so have been quite a challenge
for you. Your co-operation with the panel and the open and candid way
in which you responded to its enquiries was very much appreciated.”
25.

At para. 11.42 of its Reasons the ET summarises the terms of that letter. Both Ms
Scanlan and Ms Thomson, who was by then Deputy Chair of the Authority, gave
evidence before the Tribunal. Based on that evidence, it says, at para. 11.43:
“Of particular importance to the TAP in reaching its decision was the
Claimant’s apparent inability or unwillingness to distinguish between
his personal views and what it was appropriate, given his role as a NonExecutive Director with a high profile in the Trust, to say to the press
and other media. Further, the TAP concluded that although the Claimant
had denied courting publicity, he had actively engaged with the media
and had accepted a number of invitations to appear on local radio and
national television. This was compounded by the fact that Mr Ling had
told the Claimant in 2015 to keep him informed of any impending
publicity which he had failed to do. The TAP concluded that the
Claimant was likely to engage actively with the media in future if the
opportunity arose; the Claimant confirmed to the tribunal that he
continued and still continues to be willing to talk to anyone from the
media if asked and this was demonstrated during the course of the
tribunal hearing by a number of appearances on television news
programmes.”

THE RELEVANT PROVISIONS OF THE 2010 ACT
26.

Section 4 of the 2010 Act sets out a list of “protected characteristics”. They include
“religion or belief”. Section 10 contains further provisions about that characteristic,
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but I need only note that subsection (2) provides that “[b]elief means any religious or
philosophical belief”.
27.

The Appellant’s claim is, as I have said, brought under Part 5 of the Act which
proscribes both discrimination and victimisation in the field of work. Section 50
renders various different kinds of discrimination and victimisation unlawful as regards
appointment to public office or detriments suffered by persons holding such an office.
There is no issue before us that if the procedures culminating in the TAP’s letter of 19
August 2016 constituted discrimination or victimisation that would fall within the terms
of section 50, and I need not set out its detailed provisions.

28.

The provisions defining discrimination, both direct and indirect, and victimisation, are
in Part 2 of the Act. I take them in turn.

29.

Section 13 is headed “Direct discrimination”. The only relevant subsection for our
purposes is (1), which reads:
“A person (A) discriminates against another (B) if, because of a
protected characteristic, A treats B less favourably than A treats or
would treat others.”
There is a good deal of case-law about the effect of the term “because” (and the
terminology of the pre-2010 legislation, which referred to “grounds” or “reason” but
which connotes the same test). What it refers to is “the reason why” the putative
discriminator or victimiser acted in the way complained of, in the sense (in a case of
the present kind) of the “mental processes” that caused them to act. The line of cases
begins with the speech of Lord Nicholls in Nagarajan v London Regional
Transport [2000] 1 AC 501 and includes the reasoning of the majority in the Supreme
Court in R (E) v Governing Body of the JFS (“the Jewish Free School case”) [2009]
UKSC 15, [2010] 2 AC 728. The cases make it clear that although the relevant mental
processes are sometimes referred to as what “motivates” the putative discriminator they
do not include their “motive”, which it has been clear since James v Eastleigh Borough
Council [1990] UKHL 6, [1990] 2 AC 751, is an irrelevant consideration: I say a little
more about those terms at paras. 69-70 of my judgment in the magistracy appeal, and I
need not repeat it here.

30.

Section 19 is headed “Indirect discrimination”. Subsections (1) and (2) read:
“(1) A person (A) discriminates against another (B) if A applies to B a
provision, criterion or practice which is discriminatory in relation to a
relevant protected characteristic of B’s.
(2) For the purposes of subsection (1), a provision, criterion or practice
is discriminatory in relation to a relevant protected characteristic of B’s
if—
(a)

A applies, or would apply, it to persons with whom B does not
share the characteristic,
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(b)

it puts, or would put, persons with whom B shares the
characteristic at a particular disadvantage when compared with
persons with whom B does not share it,

(c)

it puts, or would put, B at that disadvantage, and

(d)

A cannot show it to be a proportionate means of achieving a
legitimate aim.”

Subsection (3) lists the relevant protected characteristics: they include religion or belief.
I will adopt the usual shorthands of “PCP” for the phrase “provision, criterion or
practice” in subsection (2) and “justification” for the requirement that a PCP must be a
proportionate means of achieving a legitimate aim.
31.

Section 23 (1) provides:
“On a comparison of cases for the purposes of section 13, … or 19 there
must be no material difference between the circumstances relating to
each case.”

32.

Section 27 defines victimisation as follows:
“(1) A person (A) victimises another person (B) if A subjects B to a
detriment because—
(a)

B does a protected act, or

(b)

…”.

(2)

Each of the following is a protected act—

(a)-(c) …
(d)

making an allegation (whether or not express) that A or another
person has contravened this Act.

(3)-(5) …”
THE APPELLANT’S CLAIMS
33.

The nature of the Appellant’s complaint, as definitively established at a prior
preliminary hearing, is set out at paras. 2 and 3 of the ET’s Reasons, as follows:
“2.
This is a claim of unlawful religion or belief discrimination,
harassment and victimisation. The Claimant relies on three alleged
detriments:
2.1

His suspension as a Non-Executive Director of the Kent and
Medway NHS and Social Care Partnership NHS Trust (‘the
Trust’) on 21 March 2016 which continued until the expiration of
his fixed term appointment on 12 June 2016;
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2.2

An investigation initiated by the Respondent on 21 March 2016
which lasted until 2 August 2016;

2.3

The decision of a Termination of Appointments Panel (‘TAP’);
the TAP hearing took place on 2 August 2016 and its decision was
communicated to him by letter dated 19 August 2016.

3. The Claimant makes the following claims: he says that each of the
above detriments:
3.1

was an act of direct discrimination because of his religion and/or
belief; for this purpose he relies on his Christianity and also his
belief that it is always in the best interests of a child to be brought
up by a mother and a father;

3.2

amounted to indirect discrimination; the detail of this aspect of
his claim will be discussed further below;

3.3

amounted to harassment because it was unwanted conduct related
to his religion or belief that had the purpose or effect of violating
his dignity or creating an intimidating, hostile, degrading,
humiliating or offensive environment for him;

3.4

was an act of victimisation because of a series of protected acts as
set out at paragraphs 17-28 of his ET1.”

I will give the “detail” of the indirect discrimination claim, as referred to at 3.2, at para.
81 below; and I identify the pleaded protected acts referred to at 3.4 at para. 92. The
harassment claim is no longer live.
34.

It should be noted that at 3.1 the Appellant relies on two ways of formulating the
relevant “religion or belief”. First, he relies straightforwardly on his religion, identified
simply as Christianity. Secondly, and much more specifically, he relies on his belief
that it is always in the best interests of a child to be brought up by a mother and a father:
I will refer to that – rather clumsily, I fear – as “the traditional family belief”. The ET
found at para. 48 of the Reasons that that was a belief which “falls within the definition
of philosophical belief for the purposes of [section10]”: I am not clear whether that had
in fact been disputed, but it was not in any event challenged by the Authority before us
(or in the EAT). I should note, however, that at para. 16 of the Reasons, where the
Tribunal is summarising the Appellant’s (i.e. Mr Stroilov’s) submissions, it says:
“The Claimant relies on his Christianity as his religion and also on what
he describes as the narrower belief that it is in the best interests of a
child to have a mother and a father. He says that these two ways of
putting his case were ‘complementary rather than advanced as
alternatives’.”
It is fair to say that before us also Mr Diamond did not always observe the distinction
between the wider and the narrower formulations and sometimes spoke as if the
discrimination with which the case was concerned was simply against Christians, or in
any event against Christians with traditional beliefs.
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35.

It should also be noted that the acts complained of do not consist simply of the
termination decision (2.3) but cover also the Appellant’s prior suspension (2.1) and
investigation (2.2). I will for convenience refer to those acts compendiously as
“disciplinary action”, although that is not the terminology that the Authority itself uses.

THE APPEAL
36.

The way that the issues have developed in this case does not lend itself to a conventional
approach in which I summarise the reasoning of the ET (and the EAT so far as
necessary) and then proceed to set out and consider the grounds of appeal. I propose
instead to take the principal sections of the Tribunal’s Reasons in turn and consider Mr
Diamond’s challenges to them as advanced (primarily) in the skeleton argument.

ARTICLES 9 AND 10 OF THE CONVENTION
37.

The Tribunal begins its discussion of the issues, at paras. 49-62, by considering articles
9 and 10 of the Convention. It had no jurisdiction to entertain any claim for a breach
of the Appellant’s Convention rights as such: see Mba v London Borough of Merton
[2013] EWCA Civ 1562, [2014] ICR 357, in particular per Elias LJ at para. 35.
However, by virtue of sections 3 and 6 of the 1998 Act it was obliged to determine his
claims under the 2010 Act compatibly, so far as possible, with his Convention rights.
In his skeleton argument Mr Diamond submits that for that reason in every case of
religion or belief discrimination a tribunal should start by deciding whether there has
been a breach of the claimant’s relevant Convention rights, which can then inform its
analysis of the claim under the 2010 Act. For myself, I do not think that there needs to
be any such rule. It is, ultimately, the Act from which the claimant’s rights must derive,
and there can be nothing wrong in a tribunal taking that as the primary basis of its
analysis. But of course if there is reason to believe that a particular approach or
outcome may involve a breach of the claimant’s Convention rights that question must
be fully considered.

38.

It is convenient to mention at this point that Mr Diamond also placed reliance on articles
10 and 11 of the EU Charter of Fundamental Rights, which correspond to articles 9 and
10 of the Convention; but he did not submit that they add anything for our purposes to
the provisions of the Convention, and I do not believe that they do – see Achbita v G4S
Secure Solutions NV C-157/17, [2018] ICR 102, at para. 27 of the judgment of the
Grand Chamber of the CJEU.

39.

To anticipate, the essential question in this case, so far as concerns the Appellant’s
Convention rights, is whether the Authority’s response to his expression of his views
about homosexuality can be justified. Since that issue is essentially the same in the
case of both article 9 and article 10 it is tempting to take the two articles together and
proceed straight to the justification issue, particularly since there are issues in relation
to the engagement of article 9 which would not arise if the interference were in fact
justified. However, I think the better course is to follow the shape of the Tribunal’s
Reasons and take the two articles separately.

ARTICLE 9
40.

Article 9 is titled “Freedom of thought, conscience and religion”. It reads:
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“1. Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief and
freedom, either alone or in community with others and in public or
private, to manifest his religion or belief, in worship, teaching, practice
and observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only
to such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection of
public order, health or morals, or for the protection of the rights and
freedoms of others.
41.

There is good deal of case-law, both domestically and in Strasbourg, about the effect
of article 9. For present purposes I need refer only to the decision of the European
Court of Human Rights in Eweida v United Kingdom 48420/10, [2013] IRLR 231. At
para. 80 of its judgment the Court points out that paragraph 1 provides for the protection
of religious belief in two ways – that is, it protects not only the right to hold (or change)
such a belief but also the right to manifest it (in public as well as in private). As it also
points out, the right to manifest a religious belief is qualified to the extent specified in
paragraph 2. I shall return to another aspect of the judgment in Eweida later.

42.

At paras. 52-53 the Tribunal identifies the distinction between the two kinds of right
accorded by article 92. It holds at para. 52 that since the action taken against the
Appellant was not based on his beliefs as such but on his public expression of them any
breach of his article 9 rights must relate to the (qualified) right to manifest his beliefs.
That is plainly right, and although it seems that Mr Stroilov may have sought to argue
otherwise Mr Diamond did not.

43.

The Tribunal addresses the question whether there had been any breach of the
Appellant’s right to manifest his religious beliefs at paras. 54-59 of the Reasons. It
concludes:
(a)

that that right was not “engaged” on the facts of the case (para. 55); and

(b) that, even it was, it was not breached because “any limitation placed on [his]
Article 9 rights was necessary and proportionate in the circumstances” (para. 58)
– or, for short, that it was justified.
I take those two points in turn.
(a)

Was article 9 “engaged”?

44.

The terminology of “engagement” can mean different things in different contexts.
Here, it is clear that what the Tribunal was referring to was the point made by the
ECtHR at para. 82 of its judgment in Eweida. This reads (omitting the numerous
references to the case-law):

2

The Tribunal describes the absolute right to hold a religion or belief as being accorded by
paragraph 1 and the qualified right to manifest it as being accorded by paragraph 2. That is not
strictly accurate, since both derive from paragraph 1, but nothing turns on the point.
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“Even where the belief in question attains the required level of cogency
and importance, it cannot be said that every act which is in some way
inspired, motivated or influenced by it constitutes a ‘manifestation’ of
the belief. Thus, for example, acts or omissions which do not directly
express the belief concerned or which are only remotely connected to a
precept of faith fall outside the protection of Article 9 §1 … . In order
to count as a ‘manifestation’ within the meaning of Article 9, the act in
question must be intimately linked to the religion or belief. An example
would be an act of worship or devotion which forms part of the practice
of a religion or belief in a generally recognised form. However, the
manifestation of religion or belief is not limited to such acts; the
existence of a sufficiently close and direct nexus between the act and
the underlying belief must be determined on the facts of each case. In
particular, there is no requirement on the applicant to establish that he
or she acted in fulfilment of a duty mandated by the religion in
question … .”
45.

The Tribunal, adopting the language of that discussion, held that there was on the facts
of the present case “no sufficiently close and direct nexus between the act and the
underlying belief”. It gave its reasons at para. 55, as follows:
“Here, the act or acts resulting in the Respondent taking action were not
the Claimant holding or expressing his views as such, but the Claimant
accepting invitations to appear, and then appearing, in the press and on
national television, compounded by the fact that he did so without
informing the Trust when he had been expressly told to do so.
Expressing his views in that context was not something that the tribunal
finds was intimately linked to his religion or his beliefs.”

46.

The first sentence could perhaps be read as meaning that the Authority was only
concerned about the fact of the Appellant making statements to the media (and without
informing the Trust first), rather than with what he actually said. But it is clear from
the second sentence that that is not what the Tribunal meant. Rather, its point is that
the Authority was not responding to the fact that the Appellant held the views that he
did about homosexuality but to the fact that he had expressed those views in the media.

47.

In the second sentence the Tribunal finds that the Appellant’s expression of those views
in public “was not … intimately linked to his religion or his beliefs”. That phrase
derives from the passage from Eweida which I have quoted, and the Tribunal was
evidently seeking to make the kind of determination which the ECtHR there says is
required of whether, based on the facts of the particular case, there was a “sufficiently
close and direct nexus between the act and the underlying belief”.

48.

In so far as that finding relates to the Appellant’s religion, I can see no error of law in
it. Although it will have been apparent from the interview that his views about
homosexuality derived from his Christian faith, it is clear from the passage which I have
quoted from Eweida that a causative link of that kind is not necessarily enough. The
primary focus of what the Appellant is saying is his belief about the importance of a
child having a mother and a father. The fact that that belief is rooted in his religious
faith is part of the context, but the interview cannot be characterised as a “direct
expression” of the Appellant’s Christianity. The closeness and directness of the
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relevant nexus was a matter for the assessment of the Tribunal, and it was in my view
open to it to reach the conclusion that it did. I note that in R (Ngole) v University of
Sheffield [2019] EWCA Civ 1127, which involved a student who had been disciplined
for expressing views about homosexuality derived from his Christian belief, this Court
endorsed the finding of the Judge that article 9 was not engaged: see para. 61 of its
judgment.
49.

At para. 23 of his skeleton argument Mr Diamond challenges the Tribunal’s reasoning
on this aspect on the basis that it had “focused … on the Authority’s reasons … [rather
than] on the Appellant’s rights”: he submits that the Authority’s reasons for disciplining
him only became relevant at the stage of justification. He refers to the decisions of this
Court in Copsey v WBB Devon Clays Ltd [2005] EWCA Civ 932, [2005] ICR 1789,
and of the ECtHR in Eweida and in Thlimmenos v Greece (2001) EHRR 15. I do not
accept that the Tribunal fell into any such error. Mr Diamond’s reference to “the
Authority’s reasons” confuses two different stages of the exercise. The first question
for the Tribunal was what conduct on the Appellant’s part caused the Authority to
discipline him: that necessarily involved, in one sense, a consideration of its reasons.
The answer is straightforward: it was responding to the Appellant’s having expressed
his views about homosexuality in the media (compounded by his having done so
without giving the Trust prior notice). The next question is whether his expression of
those views constituted a manifestation of his religious belief in the sense explained in
Eweida. I agree that in answering that question it is not relevant to consider the
Authority’s thinking. But the Tribunal did not do so. What it did was to evaluate the
nexus between the expression of the Appellant’s views about homosexuality and his
Christian belief, which is precisely the exercise required by Eweida. As for the
authorities referred to, the skeleton argument does not attempt to explain their
relevance. However, it appears from para. 31 (b)-(d) of Choudhury P’s judgment that
in the EAT Mr Diamond invoked them on the basis that they were examples of article
9 having been found to have been engaged. Since the facts in question were not
materially similar, as Choudhury P shows at paras. 37-40, they do not advance the
argument.

50.

At para. 22 of the skeleton argument (read with para. 24) Mr Diamond advances a
different, and potentially better, argument. He contends that, even if article 9 was not
engaged as regards his religion, it was engaged as regards what I have called “the
traditional family belief”, which is identified in the agreed issues as being a distinct
belief (see para. 34 above). He points out that it is not in dispute that that is a
“philosophical belief” for the purpose of section 10; and he refers to the decision of the
EAT in Harron v Chief Constable of Dorset Police [2016] UKEAT 0234/15, [2016]
IRLR 481, in which Langstaff P held (see paras. 32-33) that in determining whether a
belief qualified for protection there was no material difference between article 9 and
the domestic legislation. If that is treated as the relevant belief, i.e. rather than
Christianity, there could be no question that the Appellant was “manifesting” it: it was
the whole focus of the media interviews that he gave. Accordingly in this regard at
least article 9 was necessarily engaged.

51.

That argument seems to me to have some force, though there may be subtleties that
require to be explored. However, I am far from sure that it is open to the Appellant on
this appeal. It is not clear to me that the traditional family belief was relied on in the
ET as a separate alternative in the context of whether article 9 was engaged: see para.
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34 above. The Appellant’s grounds of appeal to the EAT did not complain that the ET
had erred in focusing only on his Christianity, and Mr Diamond does not appear to have
advanced that argument in his submissions. Nor is there any sign of the point in the
grounds of appeal to this Court or the skeleton argument filed in support of the
application for permission. It appears for the first, and only, time in the skeleton
argument. Notwithstanding all that, if the point were determinative of the appeal it
might be necessary for the Court to consider it, however unsatisfactory the manner in
which it emerged. However, we need not do so because, as will appear, I believe that
even if article 9 is engaged the appeal against the Tribunal’s conclusion on justification
must be rejected.
(b)

Justification

52.

There was no issue before us as to the test for establishing justification under paragraph
2 of article 9, and the equivalent paragraph in article 10. The language there used
requires an assessment of proportionality, as classically expounded in the decision of
the Supreme Court in Bank Mellat v Her Majesty's Treasury (no. 2) [2013] UKSC 39,
[2014] 1 AC 700, (see para. 20 of the judgment of Lord Neuberger). It is a sufficient
summary for present purposes to say that that involves balancing the interference with
the fundamental right in question against the legitimate interests recognised by
paragraph 2 of both articles.

53.

The Tribunal’s conclusion on justification appears at para. 57 of the Reasons, which
reads as follows:
“… [I]f, contrary to the above finding, Article 9(2) was engaged then
the tribunal would have found, as the ECtHR did in Chaplin, Ladele
and McFarlane (the other three cases decided with Eweida), that [the
Appellant’s] actions fell within the qualifications to Article 9(2) and
there was therefore no breach of his ECHR rights. In the tribunal’s
judgment, the Claimant’s actions were clearly in conflict with the
protection of health, which is the Trust’s and the Respondent’s principal
function, and with the protection of the rights of others (two of the
qualifications in Article 9(2)). The Trust is subject to the Public Sector
Equality Duty under EqA, s149 which includes a duty to advance
equality of opportunity and to foster good relations between persons
who share and those who do not share a protected characteristic. The
Claimant accepts that there were, and had been, specific issues with
LGBT members of the community suffering disproportionately from
mental health problems and also difficulty persuading them to engage
with the Trust’s services. There had also been a specific complaint from
within the Trust’s organisation concerning the Claimant’s actions.
There is clear evidence that there was a specific and genuine concern
on the part of the Trust and the Respondent as to the impact of the
Claimant’s actions on the Trust’s ability to serve the entire community
in its catchment area. Given the Claimant’s high profile role within the
Trust, the tribunal finds that this concern was justified. The Claimant
himself confirmed in evidence that although he did not think about the
effect of his public statements on others, even after Mr Ling had raised
it with him in early 2015, he accepted that those reading, listening to or
watching his interviews might have made a connection with his role
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with the Trust and/or in the NHS in a wider sense and that could be
damaging for the Trust or the wider NHS.”
It expressed its conclusion, at para. 58, as being that the limitation on the Appellant’s
article 9 rights was “necessary and proportionate in the circumstances”.
54.

The primary element in that justification is what the Tribunal found to be a genuine and
reasonable3 concern that the expression by the Appellant in the national media of his
views about homosexuality risked impairing the willingness of gay people with mental
health difficulties to engage with its services. In that connection I should quote the
findings of fact made at paras. 11.6-7 of the Reasons, which read:
“11.6 Both parties accepted in evidence that lesbian, gay, bisexual
and transgender (‘LGBT’) members of the community suffer
disproportionately from mental health problems. Both parties also
accept that there have been significant difficulties with a lack of
willingness on the part of LGBT members of the community to engage
with mental health services such as those provided by the Trust.
11.7 The Trust (and the Respondent) see it as vital that its staff and
Board should not do or say anything that could be perceived as giving
rise to a risk of losing the confidence of trust of any section of the
community it serves, including those, such as LGBT individuals, where
there has been historic distrust and difficulty with engagement. The
Claimant accepted that it was vital that LGBT members of the
community should feel welcome in the Trust and should be encouraged
to access its services if they need them.”

55.

That being so, it is important to make clear from the start that, as Mr Diamond expressly
acknowledged, there is no challenge in this Court to the factual basis of the justification
found by the Tribunal; nor was there any such challenge in the EAT. It follows that it
is accepted that the Tribunal was entitled on the evidence before it to find that the
concerns felt by the Trust and the Authority about the impact of the Appellant’s public
statements on the Trust’s ability to engage with gay service-users were reasonable. In
principle it might have been arguable that on the evidence the risk of such an impact
was unreal, and that it was accordingly not open to the Tribunal to place the weight on
it that it did. However, such an argument would have required us (and the EAT) to
consider the evidence on which the Tribunal relied, and since there was no such
challenge that evidence was not before us.

56.

In his skeleton argument Mr Diamond begins (at para. 28) by submitting that para. 57
of the Reasons is inadequately analysed and reasoned. I do not accept that. It is in my
view adequately clear what the Tribunal is saying, and why. The only criticism that
could be advanced is that it does not expressly acknowledge the importance of the
Appellant’s right, albeit qualified, to express his beliefs. Kerr J noted this omission on
the sift, when he allowed the appeal to proceed in the EAT, and I agree that it would
have been better if this point had been explicitly made. However, it is clear that the

3

The Tribunal does not use the word “reasonable”, but it clear from the passage as a whole that
that was its view.
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Tribunal, which had been referred to the leading authorities, understood the nature of
the exercise required.
57.

Mr Diamond’s real case is not that the Tribunal’s analysis is inadequate but that it
reached a conclusion that was not open to it in law. He goes on to develop that argument
in the following paragraphs. His essential argument is that the Tribunal set the
threshold for justification under article 9 (2) too low. He emphasises that the test is one
of “necessity”, and says at para. 31:
“It is by no means self-evident that reassuring LGBT patients and public
that none of the Trust's 15 directors hold a sceptical opinion on samesex adoptions is necessary in a democratic society to the extent that this
justifies a form of censorship of a public debate on that issue.”
He goes on to cite a number of well-known authorities which emphasise the importance
of upholding the freedom to express opinions which may be offensive or upsetting to
many people, referring in particular to the judgment of the ECtHR in Handyside v
United Kingdom, 5493/72, [1976] ECHR 5. He submits, at para. 32:
“A justification on the substantive ground that the speech offends and
or disturbs any sector of the population, such as LGBT members of the
public, is contrary to that principle.”
In support of that contention he referred us to two decisions in which the courts in this
country have criticised action taken against individuals who have expressed on social
media views about homosexuality similar to those expressed by the Appellant in the
present case, namely Smith v Trafford Housing Trust [2012] EWHC 3221 (Ch), [2013]
IRLR 86, and Ngole (to which I have already referred). He also referred us to other
authorities concerned more generally with freedom of religious belief and freedom of
speech, in particular Livingstone v Adjudication Panel for England [2006] EWHC 2533
(Admin), Vajnai v Hungary 33629/06 and the decisions of the CJEU in Egenberger v
Evangelisches Werk für Diakonie und Entwicklung eV C-414/16, [2018] IRLR 762, and
IR v JQ C-68/17, [2019] ICR 417.

58.

Although article 9 (2) does indeed use the term “necessary” that language has, as Lord
Bingham says at para. 23 of his speech in R v Shayler, [2002] UKHL 11, [2003] AC
247, been “strongly interpreted”. The essential task of the Tribunal in the circumstances
of this case was to balance the infringement of the Appellant’s right to express in public
beliefs that were evidently important to him against the importance to the Trust of
mitigating or avoiding the risk of damage to its work from his remaining in post, as
identified at paras. 53-55 above. This Court should only interfere with the way in which
it struck that balance if we are satisfied that it was wrong.

59.

The extent to which it is legitimate to expect a person holding a senior role in a public
body to refrain from expressing views which may upset a section of the public is a
delicate question which can only be decided by reference to the facts of each particular
case. It is right to acknowledge that the Appellant had a particular interest in expressing
publicly his views about same-sex adoption in the context of his removal as a
magistrate, which was a legitimate matter of public debate: his media appearances were
not in that sense gratuitous. It is also right to acknowledge that he expressed his views
in temperate terms. This is not therefore a case in which it is obvious from the start that
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the proportionality balance comes down in the Authority’s favour. However, there are
three reasons in particular why I believe that the Tribunal was entitled to reach the
conclusion that it did.
60.

First, the Appellant’s expressed views about homosexuality went beyond what Mr
Diamond somewhat blandly characterises at para. 31 of the skeleton argument as “a
sceptical opinion on same-sex adoptions”. As noted at para. 18 above, they included
opinions also on same-sex marriage and “homosexual activity” and were accordingly
the more likely to cause offence or invite misinterpretation. I do not say that that is by
itself sufficient to justify the Trust or the Authority objecting to his expressing them in
public: after all, they reflect the traditional teaching of Christianity and indeed other
religions. But it is important to identify from the start what the views were.

61.

Secondly, this was not, as para. 32 of the skeleton argument characterises it, a case
where the justification advanced is merely that some or many members of the public,
or members of the Trust’s staff, both gay and straight, might find the Appellant’s views
about homosexuality offensive or disturbing; nor is it based on some generalised
perceived reputational damage to the Trust. On the contrary, it is based specifically on
the risk that the fact that a member of its board held the views that the Appellant did
about homosexuality might deter mentally ill gay people in the Trust’s catchment area
from engaging with its services. That risk relates directly to the ability of the Trust to
perform its core healthcare functions. As I have said, it is not part of the Appellant’s
case that that risk was unreal. Mr Diamond’s submissions fail to engage with this
aspect.

62.

Third, the Appellant’s conduct made it in practice impossible to try to find a way
forward that might have respected both parties’ interests. One approach that might have
been considered would have been for the Trust and the Authority to accept the
legitimacy of the Appellant expressing his views about same-sex adoption, but for him
to acknowledge the sensitivities and the consequent potential for damage of the kind
noted above, and to engage with the Trust about how to best to address those
sensitivities. But it is clear from the history that neither the Trust nor the Authority
could have any confidence that the Appellant would reliably co-operate in that way.
He had been spoken to in 2015 following his previous media appearances and the
complaint from the LGBT Staff Network. (It is important to note that no action had
been taken against him at that stage: this is not a case where the Trust or the Authority
indulged in any knee-jerk response.) On that occasion he said that he had simply not
thought about the impact of the public expression of his opinions on how members of
the public might view the Trust, and he declined to undertake not to give more media
interviews. He did accept that he should have informed the Trust before doing so, and
yet in March 2016 he resumed engagement with the media, again without any prior
notice to the Trust.4 The Appellant’s failure to acknowledge that there was any problem
is the essential point made by the TAP in the second paragraph of the termination letter,
and his willingness to continue to engage with the media without any reference to the
Trust of which he was a Director is the subject of the Tribunal’s findings at para. 11.43.

4

Mr Diamond says in his skeleton argument that the Appellant explained in cross-examination
that he had forgotten that he should have told the Trust first. There is no finding to that effect;
but, even if it were the case, such an explanation would hardly reassure the Authority that he
was aware of the problems that he could cause the Trust and of the need for caution.
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I regard this as a further important reason affecting the proportionality of the
Authority’s conduct.
63.

I do not need to say much about the authorities on which Mr Diamond relied. There is
no issue about the general principles, but their application in particular cases is
necessarily fact-specific. Mr Diamond suggested that the facts in Smith and Ngole were
so close to those of the present case that they should be treated as determinative of how
the proportionality balance should be struck.5 I do not agree. In both cases the claimant
– in Smith an employee of a Housing Trust (not at board level) and in Ngole a social
work student – had expressed their views about homosexuality on social media. There
was no reason to suppose that their expression of those views in that way would have
any impact on how the public might engage with the relevant services: that point is
made very clearly in para. 135 of the judgment in Ngole.

ARTICLE 10
64.

I need not set out the full terms of article 10. Paragraph 1 confers the right to freedom
of expression and paragraph 2 identifies the extent to which it may be limited, in
broadly similar terms to paragraph 2 of article 9. Ms Criddle submits that it has no
relevance in the present case because the 2010 Act does not protect freedom of
expression. I am not sure that that the position is as straightforward as that, but for
reasons that will appear I need not resolve the point.

65.

At para. 60 of its Reasons the Tribunal noted that although Mr Stroilov had referred to
article 10 he had in his submissions only advanced a developed argument by reference
to article 9. It said at para. 61 that it had nevertheless considered whether article 10
added anything of substance to the Appellant’s case, but its conclusion, at para. 62, was:
“Doing the best it can to analyse the Claimant’s case, the tribunal cannot
see, and the Claimant has not suggested, what Article 10 adds to his
argument under Article 9. The Claimant has referred the tribunal to
Fuentes Bobo, a judgment of the ECtHR on a complaint of breach of
Article 10 rights, but he has not sought to argue how, if at all, this adds
to his arguments under Article 9.”
The position appears to have been very similar in the EAT. Mr Diamond apparently
mentioned article 10 in his skeleton argument, but Choudhury P says at para. 42:
“As this was not a matter developed below, and as nothing of substance
was said about it before us, we do not consider it necessary to deal with
the Article 10 point in any detail. Suffice it to say that we do not see any
basis on which the Claimant’s position under Article 10 could be any
more favourable to him than that under Article 9.”

66.

In his skeleton argument Mr Diamond claims that these paragraphs implicitly criticise
him and Mr Stroilov for not developing a separate argument under article 10 and
contends that in a case of this kind the two articles can be treated together. I do not
think that any such criticism was intended. Both the ET and the EAT are in fact making

5

In fact the issue in Smith turned on the employer’s contractual right of dismissal. But Mr
Diamond submitted that the Court’s decision tracked the position under the Convention.
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the same point as Mr Diamond, namely that there is in the present case no real
distinction between the issues raised under article 9 and article 10, at least as regards
justification. Since I would uphold the Tribunal’s conclusion about justification in the
context of article 9 there is nothing more that I need say about article 10.
CONCLUSION
67.

For those reasons I believe that the Tribunal was entitled to find that the Authority did
not infringe the Appellant’s Convention rights. It might be thought to follow that it
cannot have discriminated against him on the grounds of his religion or belief, since the
relevant protections under the Convention and the 2010 Act must be intended to be coextensive. In my view that is indeed the case, but that does not absolve me from
considering the issues through the lens of the 2010 Act, which must be the formal basis
of the Appellant’s claim.

DIRECT DISCRIMINATION
68.

I start with a point which is central to the analysis on this issue. In a direct
discrimination claim the essential question is whether the act complained of was done
because of the protected characteristic, or, to put the same thing another way, whether
the protected characteristic was the reason for it: see para. 29 above. It is thus necessary
in every case properly to characterise the putative discriminator’s reason for acting. In
the context of the protected characteristic of religion or belief the EAT case-law has
recognised a distinction between (1) the case where the reason is the fact that the
claimant holds and/or manifests the protected belief, and (2) the case where the reason
is that the claimant had manifested that belief in some particular way to which objection
could justifiably be taken. In the latter case it is the objectionable manifestation of the
belief, and not the belief itself, which is treated as the reason for the act complained of.
Of course, if the consequences are not such as to justify the act complained of, they
cannot sensibly be treated as separate from an objection to the belief itself.

69.

The distinction is apparent from three decisions in cases where an employee was
disciplined for inappropriate Christian proselytisation at work – Chondol v Liverpool
City Council [2009] UKEAT 0298/08, Grace v Places for Children [2013] UKEAT
0217/13 and Wasteney v East London NHS Foundation Trust [2016] UKEAT 0157/15,
[2016] ICR 643. In essence, the reasoning in all three cases is that the reason why the
employer disciplined the claimant was not that they held or expressed their Christian
beliefs but that they had manifested them inappropriately. In Wasteney HH Judge Eady
QC referred to the distinction as being between the manifestation of the religion or
belief and the “inappropriate manner” of its manifestation: see para. 55 of her judgment.
That is an acceptable shorthand, as long as it is understood that the word “manner” is
not limited to things like intemperate or offensive language.6

6

See also McFarlane v Relate Avon Ltd [2009] UKEAT 0106/09, [2010] ICR 507, in which I
made a similar distinction at para. 18 of my judgment, which was cited with approval by the
Divisional Court (Munby LJ and Beatson J) in R (Johns) v Derby City Council [2011] EWHC
375 (Admin) (see para. 81). McFarlane was one of the three cases heard with Eweida in the
ECtHR.
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70.

The Tribunal addresses the Appellant’s direct discrimination claim at paras. 69-73 of
its Reasons. Those paragraphs read, so far as material:
“69. The Claimant says that the Respondent’s actions in suspending him
in March 2016 and subsequent events up to and including the TAP
decision were acts of direct discrimination. He says that they were
because of religion or belief. …
70. Contrary to the Claimant’s submissions, the tribunal has already
found that the Respondent’s actions were not because of the Claimant’s
religion or because he held or expressed his views as such, but were
because he accepted invitations to appear in the press and on national
television without informing the Trust and when he had been expressly
told to inform them.
71. The Respondent does not accept the Claimant’s contention that the
Claimant’s religion and/or views cannot validly be distinguished from
the manner in which he expressed them. The Claimant says that this is
a false distinction but it is one that has been made in a consistent line of
previous cases and upheld as valid on appeal: see, for example,
Chondol, Wasteney and Trayhorn7.
72. Nor is the Claimant assisted by arguments under the ECHR. The
tribunal has already found above that Article 9 was not engaged in this
case and, even if it was, it was not breached. …
73. Having found that the reason for the treatment of the Claimant was
not his religion or belief, it is not necessary for the tribunal to consider
further the dispute between the parties as to the correct construction of
a hypothetical comparator. The ‘reason why’ approach (which the
Claimant accepted in submissions was appropriate in this case) provides
the answer to the direct discrimination claim.”

71.

That reasoning needs clarification in one respect. At para. 70 the Tribunal refers to
what it has “already found” the Authority’s reasons for taking action against the
Appellant to have been. It summarises them as being that the Appellant
“… accepted invitations to appear in the press and on national television
without informing the Trust and when he had been expressly told to
inform them”.
Something has gone wrong with the drafting here. On the Tribunal’s previous findings
the Authority’s reasons went beyond the mere fact that the Appellant had “accepted
invitations to appear” in the media interviews, and without telling the Trust first, and
extended to his expression in those interviews of his views about homosexuality. That
is quite clear from para. 57 of the Reasons: it is only because of his expression of those
views that his appearance in the media was liable to cause the real damage to the Trust’s

7

In Trayhorn v Secretary of State for Justice [2018] UKEAT 304/16, [2018] IRLR 502, there
was no live issue about direct discrimination, and I am not sure that it was relevant to refer to
it in this context.

AB 2162

work with gay people there referred to. Choudhury P makes the same point at para. 33
of the judgment of the EAT, as indeed does Mr Diamond in his skeleton argument.
72.

Once that point has been clarified, the Tribunal’s reasoning is clear. Para. 71 applies
the distinction which I have discussed at paras. 68-69 above. The Authority took
disciplinary action against the Appellant not because he was a Christian or because he
held the traditional family belief but because he expressed the latter belief (and his other
views about homosexuality) in the national media in circumstances which, on the
Tribunal’s findings, justified the action taken.

73.

At para. 55 of his skeleton argument Mr Diamond submits that the correct analysis of
that finding in law is that the only “reason” for the action taken against the Appellant
was “[his] very public expression of his protected belief”, and that “the concerns about
a possible misinterpretation, and the potential impact on [the] LGBT community” were
no more than “motives”: he is thus invoking the distinction which I mention at para. 29
above. That characterisation of the Authority’s reason does not essentially differ from
mine, but it does not follow that the other considerations are irrelevant. Their
importance is that, if they are sufficiently cogent, they may demonstrate that the
Authority’s objection to the Appellant’s public expression of the belief is a different
reason from an objection to his holding the belief, as explained at para. 68 above. That
is a quite different distinction from the reason/motive distinction that was applied in
James v Eastleigh.

74.

So far as I am aware the distinction applied by the Tribunal has not been endorsed in
this Court, but it is in my view plainly correct. It conforms to the orthodox analysis
deriving from Nagarajan: in such a case the “mental processes” which cause the
respondent to act do not involve the belief but only its objectionable manifestation. An
analogous distinction can be found in other areas of employment law – see paras. 1921 of my judgment in Morris v Metrolink RATP DEV Ltd [2018] EWCA Civ 1358,
[2019] ICR 90. Also, and importantly, although it gets there by a different route
(because the provisions in question are drafted in very different ways), the recognition
of that distinction in the application of section 13 achieves substantially the same result
as the distinction in article 9 of the Convention between the absolute right to hold a
religious or other belief and the qualified right to manifest it. It is obviously highly
desirable that the domestic and Convention jurisprudence should correspond.

75.

However, Mr Diamond in his skeleton argument advances a number of arguments
intended to demonstrate that the distinction applied by the Tribunal either is wrong in
principle or at least requires qualification. I take them in turn.

76.

First, at para. 60 he submits that Chondol and Wasteney are wrongly decided if and to
the extent that they warrant an infringement of Convention rights. But the distinction
which they apply plainly does not do so: it is, as I say above, to substantially the same
effect as the distinction embodied in article 9 between the absolute right to hold a
protected belief and the qualified right to manifest it.

77.

Second, he refers at para. 61 to the principle (established in Nagarajan) that an act will
be caught by section 13 even if the protected characteristic has only a “significant
influence” on the putative discriminator’s reason for doing it. He says that, even if on
the Tribunal’s findings the Authority had regard to other considerations, the beliefs
which the Appellant was expressing must have formed at least a part of its reasons. But
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the whole point of the distinction is that, where it applies, the underlying belief is not
part of the reason for the act complained of.
78.

Third, at para. 62 he submits that the Authority’s reason for acting was indissociable
from the Appellant’s religion or belief, in the sense in which that term was used in
Preddy v Bull [2013] UKSC 73, [2013] 1 WLR 3741: he referred also to the decision
of the EAT in Amnesty International v Ahmed [2009] UKEAT 0447/08, [2009] ICR
1450. But the issue here is quite different from the issue in those cases. There is no
difficulty in dissociating, in a proper case, an objection to a belief from an objection to
the way in which that belief is manifested. Ms Criddle referred us to para. 25 of the
judgment of Lady Hale in Lee v Ashers Baking Company Ltd [2018] UKSC 49, [2020]
AC 413, which emphasises the limited and specific role of the concept of
indissociability.

79.

Fourth, at para. 63 he criticises the Tribunal for declining, as it does at para. 73 of the
Reasons, to “construct a hypothetical comparator”, as, he says, it was required to do by
the decision of this Court in Aylott v Stockton-on-Tees Borough Council [2010] EWCA
Civ 910, [2010] ICR 1278. He says that if it had done so, applying section 23 of the
Act, it would have appreciated that the correct comparison was with a Director who had
given a media interview but who had not expressed the Appellant’s views about
homosexuality. There is nothing in this point. It is trite law that it is not necessary in
every case to construct a hypothetical comparator, and that doing so is often a less
straightforward route to the right result than making a finding as to the reason why the
respondent did the act complained of: see the very well-known passage at paras. 8-13
of the speech of Lord Nicholls in Shamoon v Chief Constable of the Royal Ulster
Constabulary [2003] UKHL 11, [2003] ICR 337. Aylott says nothing to the contrary.
In any event, even if the Tribunal had undertaken the exercise the correct comparator
would not have been as Mr Diamond proposes, because his formulation leaves out a
material circumstance, namely that the expression of the views in question by a Director
of the Trust was liable to have a serious impact on the Trust’s relationship with an
important group of service-users, and that he or she had shown themselves wholly
insensitive to the difficulties caused. In such a case the Trust would obviously have
acted in the same way, even if the views expressed were not the product of any religious
or other protected belief. (It may not be a very likely hypothesis that a Director of the
Trust would have expressed himself as the Appellant did unless he had held the same
beliefs; but it is precisely because the exercise of constructing a hypothetical
comparator is frequently so artificial that Lord Nicholls said what he did in Shamoon.)

80.

For those reasons I see no error of law in the Tribunal’s decision on direct
discrimination. I have not thought it necessary to refer to the reasoning of the EAT on
this aspect. It does not appear that Mr Diamond put his case there in quite the same
way as he has before us, but to the extent that he did so the EAT’s reasons for rejecting
it are essentially the same as mine.

INDIRECT DISCRIMINATION
81.

The Appellant’s case in the ET was that one or more of the following three PCPs had
been applied to him, namely that:
“(1) in assessing suitability of a Non-Executive Director for the office,
the Respondent considers that expressing a critical view of same
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sex adoptions has a negative impact on the confidence of staff,
patients and the public in a Non-Executive Director of an NHS
Trust;
(2)

in assessing suitability of a Non-Executive Director for the office,
the Respondent gives a high priority to securing the confidence
and/or approval of the so-called ‘LGBT community’;

(3)

in assessing suitability of a Non-Executive Director for the office,
the Respondent gives greater weight to the actual or perceived
views of the so-called ‘LGBT community’ than to the views of
Christians and others who adhere to the traditional sexual
morality.”

It was his case, in accordance with section 19 (2) (b) of the Act, that those PCPs put
Christians at a disadvantage when compared with non-Christians8; and, in accordance
with section 19 (2) (c), that it put him at that disadvantage.
82.

83.

The Tribunal’s reasoning in rejecting the claim of indirect discrimination can be
summarised at follows:
(1)

It did not accept that the first and third formulations constituted PCPs within the
meaning of section 19, though the first could perhaps be reformulated so as to do
so: see paras. 75-77.

(2)

As regards the second PCP (and the other two, subject to the previous point),
there was insufficient evidence that it put Christians at a “group disadvantage” –
that is, a disadvantage falling within section 19 (2) (b): see para. 79.

(3)

As an answer to (2), Mr Stroilov had advanced an argument that “where article 9
is engaged there is no requirement to establish group disadvantage”. The
Tribunal rejected that argument primarily on the basis of the decision of this Court
in Mba (to which I have referred in a different context at para. 37 above): see
paras. 80-81.

(4)

Even if it was wrong on the previous two points, the PCP was justified, for the
reasons given in relation to article 9: see para. 81.

At para. 44 of his judgment in the EAT Choudhury P says that Mr Diamond’s
submissions on indirect discrimination
“… focused on the Tribunal’s conclusion that there was no group
disadvantage shown in this case. He submits that where Article 9 is
engaged, there is no requirement to establish group disadvantage, or that
if there is such a requirement it is not an onerous one.”
The submissions which he goes on to summarise are directed to showing that Mba
supports the proposition that there is no requirement to establish group disadvantage in

8

So far as appears from the Reasons, for the purpose of the indirect discrimination claim the
Appellant appears to have relied only on his belief as a Christian rather than on the traditional
family belief: see in particular para. 19.

AB 2165

an article 9 case, rather than, as the ET had held, being inconsistent with it. The EAT
upheld the ET’s understanding of Mba: see paras. 47-48 of the judgment. It went on at
para. 49 to hold that the ET had been entitled to find that there was insufficient evidence
that the PCPs relied on led to any group disadvantage.
84.

For reasons which will appear, I do not believe that it is necessary to consider Mba in
any detail, but I should briefly summarise how the issue in that case arose and what the
Court decided. The claimant was employed by the local authority as a care assistant.
The council required her to work on Sundays, which was contrary to her belief as a
Christian. She was disciplined for not being prepared to do so. She complained of
indirect discrimination. One of the issues was whether she had proved that a
requirement to work on a Sunday put Christians at a particular disadvantage within the
meaning of (what is now) section 19 (2) (c). It was contended on her behalf that article
9 did not require a claimant to prove group disadvantage. The majority (Elias and Vos
LJJ) accepted that that was so, but they did not accept that it followed that the statutory
definition of indirect discrimination could be read down so as to remove that
disadvantage. It was that reasoning which the ET and the EAT followed in the present
case.

85.

The Appellant’s pleaded ground of appeal as regards indirect discrimination (ground 6)
reads:
“[The EAT] misinterpreted and/or misapplied the decision of Mba v
Merton LBC:
a. The Tribunal failed to apply and distinguish the twin approaches of
a quantitative and qualitative proportionality test explained in Mba.
b. The EAT failed to apply the requirement of Group Discrimination
correctly; depending on whether the quantitative and qualitative
proportionality test is to be used;
c. The EAT erred in using the national law requirement of group
discrimination as a barrier to frustrate the protection of fundamental
rights.”
I am not sure that I understand head (a), but nothing turns on that for present purposes.
What matters is that the ground is wholly concerned with the effect of Mba, and thus
with what I have called element (3) in the ET’s reasoning.

86.

In his skeleton argument Mr Diamond abandoned his case about the effect of Mba.
Para. 91 reads:
“The submission that the test of group disadvantage does not apply at
all where Convention rights are involved is no longer pursued in this
appeal. However, the alternative submission that the evidential hurdle
is low, and has been overcome in this case, has not been dealt with
adequately.”
In other words, he abandons the challenge to element (3) in the reasoning of the ET but
seeks to challenge element (2). He goes on at para. 92 to refer to two pieces of evidence
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which are said to show that “[the Appellant’s] beliefs were shared by many Christians”
and which he says that the ET had failed to address. The first piece of evidence consists
of the text of a petition, apparently promoted by a body called Christian Concern and
said to have been signed by over 5,000 people, which protests against a reprimand
which the Appellant had received from the Lord Chief Justice for refusing to agree to
the adoption of a child by a same-sex couple: details of the reprimand can be found in
my judgment in the magistracy appeal. The second consists of an article by Bishop
Nazir-Ali claiming that action of the kind taken by the Lord Chief Justice against the
Appellant prevented Christians from manifesting their belief in the public sphere. Both
are in extremely general terms and say nothing specific about the Christian attitude to
homosexuality or about the particular issue of same-sex adoption. Neither appears to
have been relied on before the ET. At para. 19 of its Reasons it says:
“When asked during oral submissions what evidence was relied on to
support the Claimant’s case on group disadvantage, the reply from the
Claimant’s representative (which the tribunal presumes was on the basis
of instructions from the Claimant) was that the group disadvantage
hurdle is easy to overcome, especially in an Article 9 case, that ‘the
bible says that homosexuality is an abomination’, that the tribunal
should assume that a significant number of Christians would hold the
same view and that group disadvantage should therefore be assumed.”
87.

88.

In her skeleton argument Ms Criddle took the preliminary point that the argument which
Mr Diamond now wished to advance did not form part of his pleaded grounds. But she
nevertheless went on to respond to the substance of the argument by making five points,
which I can summarise as follows:
(1)

Mr Diamond's submission was only said to apply in cases where article 9 was
engaged. That was not the case here.

(2)

There was no authority for the proposition that group disadvantage was easier to
establish in article 9 cases.

(3)

The PCP relied on did not correspond to the definition of the disadvantaged
group, being those who share the view that homosexuality is an abomination (the
reference clearly being to the case as recorded at para. 19 of the ET’s Reasons).

(4)

The PCP relied on did not place the Appellant at a disadvantage because the belief
on which he relied was not a Christian belief in the sinfulness of homosexuality
but his belief that it was in the best interests of a child to be brought up by a
mother and a father.

(5)

There was no appeal against the decision of the ET on justification – what I have
called “element (4)” – and that, even if there had been, the same features which
supported its conclusion on justification under article 9 applied equally to the
indirect discrimination claim.

When it came to his oral submissions, Mr Diamond’s position was, I have to say, rather
unsatisfactory. He said that his concession about Mba “may have been unnecessary”,
but he did not seek to resile from it. He did not seek to develop the submission about
the height of the evidential bar and whether it had been crossed by the evidence adduced
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in this case, saying that the real points in the appeal were about direct discrimination
and victimisation; but he said that he was not abandoning the challenge to the decision
on indirect discrimination. He did not address any of the arguments in Ms Criddle’s
skeleton argument.
89.

In this unsatisfactory state of affairs, and where Mr Diamond was so frank about the
limited importance which he attached to this aspect of the appeal, I prefer to decide it
on the most economical basis available. One option would be simply to say that the
argument now relied on by Mr Diamond is not open to him on the grounds for which
he was given permission; but that might be too formalistic. Instead, I accept Ms
Criddle’s point (5). As she says, the Appellant has not challenged the ET’s conclusion
on justification (indeed he did not do so in the EAT either); and that is not a purely
formal matter since, however the PCP may be formulated, I find it hard to see how the
ET’s conclusion on justification in relation to article 9 would not read over to the
indirect discrimination claim.

90.

Some or all of Ms Criddle’s other points may also be good, but I am reluctant to address
them in circumstances where we heard no real argument. One point of some general
significance on which we did hear brief oral submissions from both her and (in reply)
Mr Diamond was the type of evidence that should be required to establish group
disadvantage in a case of this kind. For myself, I would regard the approaches taken to
this issue by the Appellant both in the ET and in Mr Diamond’s skeleton argument as
unsatisfactory. It was obviously not good enough simply to make an unreferenced
assertion that “the Bible says that homosexuality is an abomination” (not least, though
not only, because that is not the position taken by the Appellant himself on Good
Morning Britain); and the two documents referred to by Mr Diamond simply do not
address the issue. I rather baulk at the idea that elaborate evidence should be required
to establish that more Christians than non-Christians hold the beliefs which the
Appellant expressed in his interview, but I do not believe that it could be left altogether
to judicial notice. However, I do not feel in a position to express any firm view on this
issue and it is unnecessary to do so.

91.

For those reasons I would dismiss the appeal against the Tribunal’s dismissal of the
indirect discrimination claim.

VICTIMISATION
92.

The protected acts on which the Appellant relies are his statements in the media
interviews that the action taken against him by the Lord Chancellor and the Lord Chief
Justice (for short, “the judicial authorities”), and more particularly his removal as a
magistrate, constituted unlawful discrimination. Although no such statement is made
in the passage quoted by the Tribunal from the Good Morning Britain interview, there
is no dispute that he made such statements: his removal was of course the reason why
the media were interested in the first place.

93.

However the Tribunal held that the action taken against him by the Authority was not
because he had made those statements. At para. 84 of the Reasons it says:
“The question is, then, whether the actions taken by the Respondent
were because the Claimant had done one or more protected acts. In so
far as the Claimant contends that it is not possible to distinguish
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between what he said in various press interviews and the manner in
which he said it, the tribunal has already rejected that contention.
Further, the tribunal has already made specific findings as to the reasons
for the Respondent’s actions, and the protected acts played no part in
those reasons.”
94.

The essential point is that made in the last sentence. The Tribunal had indeed made
findings of fact as to the reasons for the disciplinary action taken against the Appellant,
namely that he had, without prior notice to the Trust, given media interviews in which
he expressed views about same-sex adoption and homosexuality more generally which
were liable to impact on the Trust’s ability to engage with gay service-users, and that
he showed no insight into why that was problematic. Those reasons have nothing to do
with what he had said about having been discriminated against as a magistrate. That is
a finding of fact, which cannot be challenged unless it can be shown not to have been
open to the Tribunal on the evidence. Mr Diamond made no such submission. In any
event it is hardly a surprising finding: it is difficult to see why an NHS authority would
have been motivated to take action against the Appellant by the fact that he was
complaining that he had been discriminated against by the judicial authorities.

95.

The only live claim in the magistracy appeal was for victimisation, and Mr Diamond
addressed the Court on the relevant principles in that context. He said that he did not
wish to make any further oral submissions in this appeal. Accordingly we can only
proceed by reference to the pleaded grounds and his skeleton argument.

96.

Ground 7 of the grounds of appeal pleads that the EAT
“… misapplied the law on victimisation:
a. It was sufficient for the Applicant to believe that his disciplining by
the Lord Chancellor was a discriminatory act and was unjustified.
It was the attempts by the Applicant to articulate his position in
good faith that result in the dismissal by a third party (the
Respondent). The analysis of the ET is lacking in this unusual
scenario.
b. The Appellant’s public expression of his protected beliefs is not
properly severable from the protected act of alleging discrimination
on the grounds of those beliefs. The Tribunal misapplied Martin v
Devonshire Solicitors.”
Head (a) is not developed in the skeleton argument at all. Head (b) is fairly briefly
developed at paras. 78-81.

97.

In so far as I can understand the argument at (a), it is obviously wrong. No doubt the
Appellant did believe that his disciplining by the judicial authorities was
discriminatory, but the issue in a victimisation context is whether his expressing that
belief caused the alleged victimiser to do the act complained of.

98.

As to (b), this is, I think, also the point which the Tribunal was intending to address in
the second sentence of para. 84. I address the effect of the decision of the EAT in
Martin v Devonshires Solicitors [2010] UKEAT 0086/10, [2011] ICR 352, in my
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judgment in the magistracy appeal (see paras. 54-57), and I need not repeat that here.
In my view this is not a case of the Martin kind at all. It is true that the Appellant’s
statements about homosexuality and about his treatment by the judicial authorities were
made in the course of the same interview, but they remain quite separate statements and
there is no conceptual difficulty about a finding that the Authority was motivated by
the one but not the other. The exercise required in a “Martin case” is less
straightforward, because in such a case the respondent is indeed, in one sense, caused
to act by the complaint of discrimination, and the issue is whether it is nevertheless
legitimate to treat some separable feature of the complaint – such as the way in which
it was advanced – as their true reason. No such issue arises here. The Authority’s case
is not that it was influenced by the manner in which the Appellant had complained of
discrimination by the judicial authorities but not by the fact of the complaint itself:
rather, it was, and the Tribunal found, that it was not influenced by that complaint at
all. Paras. 78-81 of the skeleton argument contend that the Tribunal is here “salami
slicing” the Authority’s reasons and attempting “to separate media publicity from the
contents of the Appellant’s allegations to which it was given [sic]”; but that is not a
correct characterisation of its reasoning.
CONCLUSION AND OVERVIEW
99.

I would dismiss this appeal, and I understand that My Lord and My Lady agree.
However, I think I should briefly put to one side the specific legal issues which I have
had to consider (which I have to say have been made to seem rather more complicated
than they are by the way in which the Appellant’s case has been put) and say something
about the wider implications of our decision.

100.

At some points in his submissions Mr Diamond appeared to be suggesting that if the
decisions of the ET and the EAT stood it would become impossible, or in any event
difficult, for Christians (and members of other faiths) holding traditional views about
sexual identity and sexual morality to hold any kind of public office. That is obviously
wrong. The issue raised by this case is not about what beliefs such a person holds but
about the limits on their public expression.

101.

Mr Diamond would say that even if that is the issue the implications for Christians
remain serious: they should not be expected to remain silent about their beliefs simply
because they may be unpopular with, or even offensive to, others – in particular, in this
context, gay people – and therefore potentially embarrassing to the institution for which
they work. That is true up to a point, and the Courts have shown themselves astute to
protect the freedom of Christians to manifest their beliefs in relation to matters of
traditional Christian teaching about these matters. I have already referred to the
decisions in Smith v Trafford Housing Trust and R (Ngole) v University of Sheffield on
which Mr Diamond relies. But I say “up to a point” because the freedom to express
religious or any other beliefs cannot be unlimited. In particular, so far as the present
case is concerned, there are circumstances in which it is right to expect Christians (and
others) who work for an institution, especially if they hold a high-profile position, to
accept some limitations on how they express in public their beliefs on matters of
particular sensitivity. Whether such limitations are justified in a particular case can
only be judged by a careful assessment of all the circumstances of the case, so as to
strike a fair balance between the rights of the individual and the legitimate interests of
the institution for which they work. As I acknowledge at para. 59 above, striking the
balance in this case is not entirely straightforward; but I have concluded that, in
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particular for the reasons given at paras. 60-62 above, the Employment Tribunal was
entitled to conclude that the Authority did not act unlawfully in taking the action that it
did against the Appellant. This is a decision on the facts of a particular case, and wider
conclusions should not be drawn from it.
Peter Jackson LJ:
102.

I agree.

Simler LJ:
103.

I also agree.
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If this Transcript is to be reported or published, there is a requirement to ensure that no reporting restriction
will be breached. This is particularly important in relation to any case involving a sexual offence, where the
victim is guaranteed lifetime anonymity (Sexual Offences (Amendment) Act 1992), or where an order has been
made in relation to a young person.
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MR JUSTICE SWIFT
1

In this application for judicial review issued on 1 March 2021, the Claimant, Fair Play for
Women Ltd. contends that the UK Statistics Authority (commonly also known as the Office
for National Statistics or as the ONS) has acted unlawfully when issuing guidance in respect
of Question 3 in the Individual Questionnaire that is part of the 2021 Census. That guidance
was published on 12 February 2021. Census Day is 21 March 2021.

2

I have before me now the Claimant’s application for interim relief. Put shortly, the Claimant’s
case in the substantive claim is that one part of the guidance on Question 3 rests on a
misunderstanding of the meaning of the legal provisions that give rise to that question. By its
application for interim relief, the Claimant seeks an order that would remove that part of the
guidance.

3

The issues for me are whether there is a serious question to be tried and, if there is, does the
balance of convenience favour granting the application for interim relief or refusing the
application. It is common ground that the balance of convenience includes consideration of
any relevant public interests. There is dispute between the parties on whether, for the Claimant
to succeed on the serious question to be tried issue, I must be satisfied that there is a strong
prima facie case. The ONS relies on the judgment of Henderson LJ in R(Governing Body of
X) v Ofsted [2020] ELR 526. I do not think the judgment in that case is entirely on point with
the issue in this case. Henderson LJ’s judgment was directed to a situation in which an
injunction was sought to prevent a public authority publishing a document prepared in
exercise of a statutory duty (see his judgment at paragraphs 77 and 78) and the particular
reference there to Ofsted’s statutory obligations. More significantly, I do not read his
judgment as depending on the application of any particular formulation of the American
Cyanamid principles, but, instead, on recognition that in a public law case the overall
approach, which encompasses both American Cyanamid principles, requires the existence of
a particularly strong set of circumstances if an application for interim relief is to succeed. In
the present case, I have well in mind that time is short between today and Census Day. Any
relief that I might grant may be in place for a significant part or even all of that period. In
practice, relief granted now may amount to a form of final relief. This being so, I have looked
at the merits of the Claimant’s substantive case with particular care.

4

I now turn to the merits of the application. Census Question 3 is “What is your sex?” The
permitted choice is “Female” or “Male”. The question is in the form prescribed by the Census
(England) Regulations 2020. It includes a note that states, “A question about gender identity
will follow if you are aged 16 or over”. The guidance for Question 3 issued by the ONS says
this,
“Why we ask this question
The answer is key to understanding trends in the population. It helps your
local community by allowing charities, organisations and local and central
government to understand what services people might need. This
information helps monitor equality between groups of people of different
sexes in your local area. Your answer will help public bodies to identify
discrimination or social exclusion based on sex and work to stop it from
happening. The Census first asked this question in 1801. The question is
vital for understanding population growth and equality monitoring. Please
select either ‘Female’ or ‘Male’. If you are considering how to answer, use
the sex recorded on one of your legal documents, such as a birth certificate,
gender recognition certificate, or passport. If you are aged 16 or over, there
is a later voluntary question on gender identity. This asks if the gender you
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identify with is different from your sex registered at birth. If it is different,
you can then record your gender identity.”
5

The Claimant takes issue with the sentence that begins “If you are considering how to
answer”. The Claimant’s case is that, although the guidance is correct when pointing people
in the direction of documents such as a birth certificate or a gender recognition certificate,
that record a person’s sex as recognised by law, the guidance is wrong to the extent that it
refers to a passport. It is wrong because the sex recorded on a passport will not necessarily
be the person’s sex recognised by law. There is no dispute before me that it is correct that the
sex recorded on a passport can be a product of self-identification. The Claimant’s concern is
not limited to passports. The guidance refers to “legal documents”. This may, says the
Claimant, direct a person to some other official document (other than a passport), which
records a person’s sex on the basis of self-identification.

6

I am satisfied that the Claimant does have a strongly-arguable case on this issue. The Census
Act 1920 is the source of legal authority for the Census. By section 1 of the 1920 Act, the
particulars (i.e. information that may be requested) is to be prescribed by order, save that what
is prescribed may not extend outside the matters listed in the Schedule to the 1920 Act.
Paragraph 1 of the Schedule states “Names, sex, age” as permitted particulars. Paragraph 5C
of the Schedule states, “Gender identity” as a permitted particular. Paragraph 5C was added
by amendment with effect from 8 October 2019 by the Census (Return Particulars and
Removal of Penalties) Act 2019.

7

The relevant Order is the Census (England and Wales) Order 2020. The 2020 Order set the
Census date (see article 3) and, by article 6 and Schedule 2, set the particulars to be requested
in the census returns. The particulars are divided into various categories, one of which is
demographic particulars. Those particulars include, at paragraph 8 of Schedule 2, “Date of
birth and sex” and at paragraph 26, “Whether the person describes their gender as being the
same as the person’s sex registered at birth (and if not stating the gender identity that they
ascribe to themselves)”. The 2020 Regulations then prescribe the form of the Census
Questionnaire (see regulation 5(1) of and Schedule 2 to the 2020 Regulations). On the paper
version of the questionnaire, the question I have referred to as “Question 3” is question 3 in
the individual question section. Question 27 in the same section reads as follows, “Is the
gender you identify with the same as your sex registered at birth?” The available answers are
“Yes” or “No, write in gender”, with space left for the answer to be completed. There is a
note underneath Question 27 that reads, “This question is voluntary”. This note reflects
section 8(1A) of the 2020 Act, another provision added by amendment by the 2019 Act.

8

Taking these matters together, I consider that there is a strongly-arguable case that the
Schedule to the 1920 Act, as amended, makes a clear distinction between particulars about a
person’s sex and particulars about a person’s gender identity. That distinction is stated again
in Schedule 2 to the 2020 Order, which repeats at paragraph 3, that the census should seek
particulars about a person’s sex and, at paragraph 26, that it should request particulars on how
the person describes their gender and whether that is the same as the sex registered at the time
the person was born. Each matter is then formulated in the census questions prescribed by the
2020 Regulations.

9

The distinction in the legislation is entirely consistent with the objectives of the 2019 Act
which followed the December 2018 White Paper “Help Shape our Future”. The White Paper
identified gender identity as one of the proposed new topics for the 2021 Census. I have
considered the passage at paragraphs 3.34 to 3.45. This passage supports the distinction I
would draw as a matter of construction of the 1920 Act as amended in 2019, and of the 2020
Order. It also supports the conclusion that the intent of the new paragraph 5C gender identity
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provision is to capture information about a person’s perception of their gender identity, which
would not be captured by particulars relating to sex under paragraph 1 of the Schedule to the
1920 Act.
10

I do not consider any of the arguments advanced by the ONS is sufficiently persuasive, and
certainly not decisive. The first is that “sex”, as used in the Schedule to the 1920 Act and
Schedule 2 to the 2020 Order, is to be read as referring to any of biological sex, sex recognised
by law, a person’s self-identified sex and indeed, any answer as to the person’s sex recorded
in any document issued by the State. Thus, it is submitted that in context, sex is an “umbrella
term” for any or all of these matters. This approach to paragraph 1 of the Schedule to the
1920 Act does not sit comfortably with paragraph 5C of that Schedule. When considered by
reference to paragraphs 3 and 26 of Schedule 2 to the 2020 Order, the submission is less
comfortable still. It is not a good fit with the language used. It detracts from the meaning of
paragraph 5C of the Schedule to the 1920 Act and paragraph 26 of Schedule 2 to the 2020
Order and it is a submission that is at odds with the objective of the amendment made to the
1920 Act, when paragraph 5C was added, as identified in the December 2018 White Paper.

11

Sir James Eadie QC, for the ONS, relies on the Explanatory Notes to the 2019 Act. However,
although paragraphs 26 and 27 of those Notes suggest that questions about gender identity
could always have been asked under paragraph 6 of the Schedule to the 1920 Act (a catch-all
provision), they do not suggest that paragraph 1 of the Schedule could be used for that
purpose. To this extent, the Explanatory Notes weigh against his submission rather than in
favour of it. Sir James’ submission that it could because of, as he put it, the umbrella nature
of the word “sex” in this context, only serves to distort the 1920 Act, as amended. Not only
would the addition of paragraph 5C into the Schedule be redundant, section 8(1A), inserted
to exclude persons from criminal penalty if they chose not to answer questions about gender
identity, would fail to serve its purpose, since on this analysis, such questions would not
necessarily fall within the scope of paragraph 5C, but would be within the scope of paragraph
1 and as such, at least possibly, within the scope of the penalty regime under section 8 of the
Act. Nor do I see that any specific purpose would be served by the ONS submission on what
“sex” means in this context. That approach would mean that the particulars sought by
Question 3 and Question 27 would, or at least might, overlap.

12

Next, I should deal briefly with a number of submissions set out in the ONS Summary
Grounds of Defence. One is that, if paragraph 8 of Schedule 2 to the 2020 Order was not
intended to include information about gender identity, it would have been formulated
differently, for example, “What sex is recorded on your birth certificate or GRC?” This
submission is artificial. The fact that a provision worded differently might have a meaning
that was beyond debate would no doubt make my task easier, but I am satisfied that the Order
in the terms that it is made, has a meaning that is tolerably clear. This is for the reasons I have
already set out.

13

The next submission in the Summary Grounds is that there is no reason to assume that
paragraphs 3 and 26 cover ground that is entirely separate. It points to the possibility that
particulars about a person’s religion (see paragraph 18 of Schedule 2) might overlap with
particulars about a person’s ethnic group (see paragraph 17 of Schedule 2). So far as concerns
these paragraphs this may be so, but I do not consider this is of much if any significance for
the purposes of considering the meaning of “sex”, as used in paragraph 8 of Schedule 2.

14

Next, the ONS submits that the amendment to the Schedule to the 1920 Act, which added
paragraph 5C, was to clarify the scope of the power to ask questions on these matters under
the Act rather than to expand its scope. I do not consider that significant weight attaches to
this point. As I have explained, it is at odds with the White Paper and it fails to take account
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of other amendments made to the 2020 Act at the same time: for example, the amendment to
section 8 to which I have already referred.
15

Further, the ONS submits that reading paragraph 1 of the Schedule to the 1920 Act and
paragraph 8 of Schedule 2 to the 2020 Order as references only to a person’s sex, as
recognised by law, risks a breach of ECHR article 8, because to ask such a question is intrusive
of the right protected by article 8(1). I doubt there would be any breach of article 8(1) rights,
but, if there were, it would be justified. The question would be posed in pursuit of legitimate
objectives (see, for example, those at paragraph 7 of the witness statement made in these
proceedings on behalf of the ONS by Mr Ian Bell) and any interference would be justified on
the fair balance principle, in particular, given the careful and confidential way in which census
information is used.

16

The ONS’ final argument on the substantive merits of the claim was to the effect that the
meaning of the word “sex”, as used in the 1920 Act and the 2020 Order, is a matter of
evaluation for the ONS. This was not a point pursued by Sir James in his oral submissions.
I consider that he was right not to do so. There is nothing in either the Act or the Order that
supports this submission or such a conclusion. The Act, at section 2, permits the ONS to
undertake a census in accordance with the provisions of the Act and any Order made under
it, but the particulars that may be requested are those prescribed by the Act or in an Order.
As prescribed, those particulars do not state that the ONS is the arbiter of what the particulars
mean, rather the matter is one of construction of the Act and the Order and, ultimately, the
responsibility of the court. For this reason, the evidence that I have read relating to the
particular expertise and statutory responsibilities of the ONS leads nowhere that is relevant
for the purposes of this application.

17

Returning to the guidance issued by the ONS, the significance of the points that I have made
is this. I do not doubt that the ONS has the power to publish guidance on the Census
Questionnaire. It has the power to do that because it is something expedient for the purposes
of its own functions under the 1920 Act. However, if guidance is given on how to answer
Census questions, the guidance must match the proper meaning of the particulars permitted
under the 1920 Act and the 2020 Order. In this case, I am satisfied that the Claimant has a
strongly-arguable case on the proper meaning of “sex”, as used in paragraph 1 of the Schedule
to the 1920 Act and paragraph 8 of Schedule 2 to the 2020 Order. That is to say that those
references are to a person’s sex as recognised by law and not the sex with which the person
self-identifies. In fact, I am satisfied that the Claimant is much more likely than not to succeed
on this point, for the reasons I have given. The consequence of this is that I am in the same
way satisfied that, to the extent that the ONS’ guidance suggests that Question 3 of the
individual questions in the Census can be answered other than by reference to the information
recorded either on a birth certificate or in a GRC, that guidance is wrong. It does not match
the question being asked.

18

I now consider the balance of convenience. The issue here is which of the options available
to the court offers the smaller risk of prejudice if it turns out to be wrong. I must consider
prejudice that may arise if I wrongly grant interim relief and weigh that against prejudice that
may arise if I refuse interim relief and that turns out to be the wrong decision.

19

First, I must identify the interim relief that might be necessary to meet the strong arguable
case I have described. The draft order prepared by the Claimant sought removal of the
sentence “If you are considering how to answer, use the sex recorded on one of your legal
documents, such as a birth certificate, gender recognition certificate, or passport”. The
removal of the entire sentence seems to me to be unnecessary. The arguable case that I have
identified, that there is a mismatch between the effect in law of the material provisions of the
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1920 Act, the 2020 Order and the 2020 Regulations, only concerns the extent to which
guidance suggests that documents other than those which record a person’s legally-recognised
sex might help a person answer Question 3. This does not require removal of the whole
sentence, simply removal of reference to documents that do not record a person’s legallyrecognised sex. So far as concerns the guidance as presently published, the words “or
passport” should be removed. My view is that an appropriate order is one that requires the
sentence to read, “If you are considering how to answer, use the sex recorded on your birth
certificate or gender recognition certificate”.
20

I have considered the balance of convenience on this basis. The balance of convenience
favours a grant of relief to the extent that I have just described. The ONS submissions against
interim relief are to the following effect. First, that an absence of guidance might increase
the risk that Question 3 will be answered on the basis of self-identification. Given the relief
that I have described, there will not be an absence of guidance. The sentence that remains
will reflect the proper meaning of the question. In any event, the note on the Census Form
against Question 3, which points respondents in the direction of Question 27, is itself a clear
indication that Question 3 is not directed to any issue of self-identification.

21

Secondly, the ONS submits that, if the guidance is changed, it will need to inform and to
retrain the staff and volunteers involved in administering the Census. It is said that such
training will be “very difficult”. Whilst staff and volunteers will certainly need to be told, I
do not agree that any training required would be likely to be difficult, let alone “very difficult”.
The point is short and self-contained and will be encapsulated in the sentence I have described,
namely, to look at documents that record the person’s legally-recognised sex. Since the
guidance is published only on the ONS website - it is not in paper form - the change can be
implemented effectively. No previous version of the guidance published by the ONS need
remain in circulation.

22

Thirdly, the ONS submits that, while the guidance is likely to be considered by only a small
number of respondents (apparently in 2011 only 11,000 out of 23 million households
responding had accessed the relevant page on the Census website) a disproportionate number
of those who do look at the website may be transgender and that a change in the guidance
may make them less likely to complete the Census. Even if the ONS assumption that a
disproportionate number of people having resort to the guidance will be transgender is correct
(and I see no obvious reason why it is), I do not follow the logic of the remainder of the
submission. Given the note on the Census Form itself, against Question 3, any person looking
at the form will likely realise that Question 3 is not a question about gender identity. I do not
consider that guidance varied in accordance with the Order I have suggested ought, logically,
to affect the enthusiasm for answering Question 3 in any way at all.

23

Fourthly, the ONS submits that no order that I could make would affect the guidance
published in Northern Ireland, which is in the same form as the guidance in England and
Wales. The Census in Northern Ireland is not organised by the ONS but by the Northern
Ireland Statistics and Research Agency. This submission correctly recognises the geographic
limit of the court’s jurisdiction in this case, but I cannot see that any weight attaches to this.
Whatever a public body beyond the jurisdiction of this court may do, in exercise of functions,
that are also beyond this court’s jurisdiction, seems to me to be a matter entirely apart from
anything that bears upon what should be the outcome of this application.

24

Overall, therefore, I am satisfied that the risk of prejudice arising from a decision to grant
interim relief, which turns out to be wrong, is not at all compelling. I do not attach significant
weight to it. By contrast, I do see the force in the points made as to the prejudice that may
arise in the event that I fail to grant interim relief when I should have done, because the
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guidance in its present form risks misleading respondents and, to that extent, may inhibit the
collection of data concerning a person’s legal sex. There does not seem to be any dispute but
that this is an important demographic variable and that information about it should be
collected.
25

Finally, the ONS raises two points which it says tell against the grant of interim relief. The
first is that it expects that up to a fifth of UK households may have completed the Census as
early as 12 March 2021, a number of days before Census day. I find this submission
surprising. The instruction given to those required to complete the Census is “all households
should complete the Census on Sunday, 21 March 2021 or as soon as possible after.” But be
that as it may, I do not consider that the existence of a chance that people may complete or
may already have completed the Census in breach of this instruction is a reason against
granting interim relief. Even if what the ONS expects in this regard comes to pass, a
significant and clear majority of households are still to complete the Census.

26

The second point is that, if the Claimant’s argument about the meaning of the 1920 Act and
the 2020 Order is correct, it would be possible to reverse engineer data that ought to have
been provided in response to Question 3 by reference to information provided in response to
Question 27. The extent to which such an exercise may be possible must be somewhat
speculative as Question 27 is a voluntary question and, depending on the answer given, the
process of working back to establish the person’s legal sex may be difficult. One example
given to me by Mr Coppel QC, who appears for the Claimant, was that a person might record
their self-identified sex as “trans”. But, in any event, what the ONS suggests seems to me to
be like an exercise where a cart tries to pull a horse. I can see little benefit in a state of affairs
which requires such a task to be performed. Given the views that I have formed on the
strength of the Claimant’s case as to the correct construction of the 1920 Act and the 2020
Order, this suggestion of reverse engineering is not a satisfactory solution.

27

For all these reasons, the Claimant’s application for interim relief is granted. As will have
been clear from what I have said already, I propose an order to the effect that the present
sentence in the guidance that the Claimant has questioned in these proceedings should be
reformulated to read “If you are considering how to answer, use the sex recorded on your
birth certificate or gender recognition certificate”.
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It also follows from the reasons I have given, that I grant permission to apply for judicial
review.
________________
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EMPLOYMENT TRIBUNALS
Claimant:

Ms Seyi Omooba

Respondents: (1) Michael Garret Associates Ltd, trading as Global Artists
(2) Leicester Theatre Trust Ltd

London Central Remote Hearing (CVP)
Before:

On: 1-5, 8 February 2021

Employment Judge Goodman
Ms. S. Went
Ms. L. Moreton

Representation
Claimant:
Mr Pavel Stroilov, lay representative
Respondents: (1) Mr Christopher Milsom, counsel
(2) Mr Tom Coghlin, Q.C.

JUDGMENT
1. The claims of discrimination against both respondents do not succeed.
2. The claims of harassment by either respondent do not succeed.
3. The second respondent was not in breach of contract.

REASONS
1. The Claimant is an actress. She brings claims of discrimination and harassment by
each of the two respondents, expressed to be because of, or related to, religious
belief. There are also claims of breach of contract.

2. In January 2019 she was engaged by the Second Respondent (the theatre) to play
the lead role of Celie in a joint production between the Curve Theatre Leicester and
the Birmingham Hippodrome of The Color Purple, a stage musical based on Alice
Walker’s novel. The First Respondent was the claimant’s agent, and an
employment services provider pursuant to section 55 of the Equality Act 2019. The
Second Respondent was the Claimant’s employer.

3. The production was to open in Leicester in June 2019 for two weeks, before
transferring to Birmingham for a further week. As soon as the cast was announced
on 14 March 2019, another actor tweeted accusing the claimant of being a
hypocrite, publicising a Facebook post made by the Claimant from some years
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before saying homosexuality was sinful and Christians should stand up for their
beliefs on this. There followed a storm of adverse comment about someone with
her views taking the lead in a play about a same sex relationship between women.

4. The Second Respondent terminated her employment on 21 March 2019. The First
Respondent terminated its agency contract with the Claimant on 24 March 2019.
These proceedings began in August 2019.
5. The pleadings are detailed. The legal issues arising were condensed into a
consolidated list which runs to 7 pages. It is appended to this decision. Nevertheless
there were some amendments in the hearing to reflect developments in the
Claimant’s evidence. The reasons for these amendments are set out next.
Late Amendment of Response
6. On the first morning of hearing the tribunal heard an application by the second
respondent to amend the response, which was opposed by the claimant. After
hearing from all three parties the tribunal allowed the two amendments. They both
arise from the claimant saying in her witness statement that had she known that the
direction of the production was to portray the relationship as lesbian, she would
have pulled out. The first was to argue that in light of this, the respondent’s
decision to terminate was not unwanted conduct, the second, that there was no
breach of contract, as the claimant by her intention was in repudiatory breach of the
contract to play the part as directed when she must have known that this was likely,
and did not say to the respondent that there was a risk she would disrupt the
production by pulling out.
7. The tribunal allowed the application for these reasons: (1) until exchange of witness
statements the respondent could not have expected that this is what the claimant
would say (2) it did not require the reintroduction of the expert report of the theatre
critic Mr Evans, because his report was premised on the play being about a samesex relationship; in any case there are a number of difficulties with his report as
explained by Griffiths J in the EAT decision in the interlocutory appeal in this case
(3) prejudice to the claimant could be mitigated by permitting her representative to
ask supplementary questions to add briefly to what she knew or ought to have
known about the play, before cross examination began (4) given that we already
have the claimant’s witness statement and opening submission about her not
wanting to play the part if the direction was that it was about a same-sex
relationship, it was better that the legal arguments about this were set out clearly at
the start of the case, rather than try to make findings and reach conclusions
without this framework (5) as to the late timing of the application, exchange of
witness statements took place about three weeks ago, and opening submissions
last week. Of necessity, a response has to respond to the claim. This part of the
claim was not clear until then. There is still time for the claimant’s representative,
given the time allocation, and the claimant going first, to focus his crossexamination and closing submissions. Although a lay representative, he has
studied law and is experienced in preparing cases.
Late Amendment of Claim
8. After the claimant had given evidence, her representative applied to amend the claim
in the way it set out the nature of her belief. He did not seek to recall her. This was
permitted on the basis that it did no more than formalise what she had already said
in evidence, and would not prejudice the respondents. The tribunal would consider
what findings to make in the light of the changes in the way her case had been put
from time to time. (This was the background to the respondent’s application to
adduce an exert report the claimant had tried to adduce at an earlier stage in the
case - see below).
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Evidence
9. The tribunal heard evidence from:
• Pastor Ade Omooba, the claimant’s father
• Seyi Omooba, the claimant
• Chris Stafford, CEO, Leicester Theatre Trust Ltd (R2)
• Bobby Chatt, the claimant’s agent, employed by the agency, Global
Artists (R1).
• Michael Garrett, owner of Global Artists (R1).
10. There was a bundle of 1,577 pages, including the entire script of the production,
and another 107 pages in a supplementary bundle. We were also provided with a
cast list, a chronology, and written openings. After hearing the evidence we were
provided with written submissions on the law, and heard oral submissions as well
before reserving judgment. A further date, 18 March, was set o a contingent basis
to determine recommendations if required and any other application arising from
judgment.
Conduct of the Hearing
11. There were substantial numbers of observers, including members of the press,
throughout the hearing. Public access to written case materials was provided by the
claimant’s representative’s Christian Legal Centre hosting on its website electronic
copies of the witness statements. Documents referred to in the statements were
uploaded as each witness was called; at the tribunal’s request, the pleadings, list
of issues and opening arguments were posted from the beginning of the hearing,
so that the public could understand the issues being argued. This was arranged
prior to the hearing and with the consent of both respondents. The Christian Legal
Centre also hosted for public access during the hearing a hard copy of the witness
statements and documents bundle at their premises in Wimpole Street. This would
usually have been done at the Employment Tribunal’s premises at Victory House,
which is currently closed, to both staff and public, because of inadequate
ventilation.
12. One document had to be redacted after uploading when it was noted that it
contained information that should not be made public. The material was visible at
most for 10 minutes. Those in the hearing were directed not to report the redacted
content, formally or informally.
13. At the conclusion of the hearing on 8 February an order was made that the
claimant’s team remove case materials from the website by 5 pm that day; any
request for further access must be made to the tribunal.
14. The claimant objected at the start of the hearing to the inclusion in the bundle of a
November 2020 email from the second respondent’s artistic director, Nicolai Foster,
with some notes on the script intended to demonstrate it was about same sex
relationship. The tribunal decided the document should remain because it usefully
excerpted parts of the script, but told the parties we would treat the document with
great caution: it was prepared 18 months after the event, in response to an issue
that had arisen after the dismissal complained of; Mr Foster would not be giving
evidence; although an opinion, it is relevant to factual evidence Mr Stafford would
be giving about the nature and direction of the production; Mr Stafford would be
giving evidence about his contemporary discussion with Mr Foster about the
decision to drop the claimant; finally, if it was to be suggested (and in the event it
was not) that Mr Foster’s note selectively quoted from the text in a way which
skewed a true view of what the play was about, we had the whole script for
comparison and could decide for ourselves.
15. On day 3 the respondents sought to introduce an expert report (on Christian Belief)
by Dr Martin Parsons that had been obtained by the claimant, but not allowed by E.
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J. Elliott at the case management stage (or by Griffiths J. on appeal from this
decision to the EAT) to be admitted in evidence. The stated purpose of the
application was to demonstrate that the claimant had changed her case on the
nature of her belief. The report was not admitted, on the ground that the change the
respondents had identified was apparent from comparing the pleadings and list of
issues with her answers in cross examination, and it was not necessary to
complicate the case and add to hearing time by introducing a report which had
been held not to assist the tribunal in any other respect.
16. Having heard the evidence we make the following findings of fact.
Findings of Fact
17. The claimant grew up in London in a committed Christian family of Nigerian origin.
Her paternal grandfather’s parents converted from pagan belief to Christianity in the
Church of Nigeria within the Anglican Communion. Her father moved to England
and became a pastor. His ministry included community projects as part of the
Christian Victory Group, and he has co-founded and is a director of Christian
Concern and its sister group, the Christian Legal Centre. He explained that the
Church of Nigeria had separated from the Church of England over divergence of
interpretation of church teaching on abortion, sexual purity, the sanctity of marriage
and homosexuality, not least because of its history of mission opposing pagan
practice, such as polygamy. More recently, in England, some Nigerian (and other)
Christians have been active in opposition to legislative change on same sex
marriage. Pastor Omooba has been involved in a number of legal claims brought by
Christians in difficulty because of their stance on homosexuality. The claimant is
represented by the Christian Legal Centre.
The Claimant’s Belief
18. The claimant herself attended church and church school. At the age of 17 she
committed to Christ.
19. On 18 September 2014, when the claimant was a student who just turned 20, she
posted the following on Facebook:
“Some Christians have completely misconceived the
issue of Homosexuality, they have begun to twist the
word of God. it is clearly evident in 1 Corinthians
6:9 -11 what the bible says on this matter. I do not
believe you can be born gay, and i do not believe
homosexuality is right, though the law of this land has
made it legal doesn't mean its right. I do believe that
everyone sins and falls into temptation but its by the
asking of forgiveness, repentance and the grace of
God that we overcome and live how God ordained us
too, which is that a man should leave his father and
mother and be joined to his wife, and they shall
become one flesh. Genesis 2:24. God loves everyone,
just because he doesn't agree with your decisions
doesn't mean he doesn't love you. Christians we need
to step up and love but also tell the truth of God's
word. I am tired of lukewarm Christianity, be inspired to
stand up for what you believe and the truth # our God is three
in one # God (Father) #Christ (son) #Holy Spirit”.
•••

••

i
20. Evidently the post is addressed to Christians, but it was public, not restricted to any
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group of readers.
21. This being a case about discrimination because of religion, we must make a finding
about what the claimant’s religious belief was, or what other people reasonably
perceived it to be. It is common ground that what is expressed in this Facebook
post is the belief on which this claim is brought.
22. The list of issues states the belief in the terms pleaded in the particulars of claim:
(a) a belief in the truth of the Bible, in particular Genesis 2:24 and 1 Corinthians 6:9,
(b) a belief that although God loves all mankind, He does not love all mankind’s acts,
in particular, she believes that homosexual practice (as distinct from homosexual
desires) is sinful/morally wrong;
(c) C does not assert a belief that homosexuality, as a matter of orientation or desire
(as opposed to homosexual practice) is in itself sinful or wrong.
23. The Biblical texts to which the claimant refers in her post speak of men, but the
claimant applied them to women too. They say:
Genesis 2:24: That is why a man leaves his father and mother and is united to
his wife, and they become one flesh. (NIV)
1 Corinthians 6:9: Or do you not know that wrongdoers will not inherit the
kingdom of God? Do not be deceived: neither the sexually immoral nor idolaters
nor adulterers nor men who have sex with men nor thieves nor the greedy nor
drunkards nor slanderers nor swindlers will inherit the kingdom of God. (NIV)
24. The claimant was questioned about that part of (c), that she did not assert that
homosexual desire was in itself sinful or wrong. It became clear that the pleading
was a misstatement. She said: “no, I do believe desires are sinful and wrong, that is
not right… The desires… they happen, but they are wrong”, and later, (of desire) “it
happens, but it’s sinful, it’s not right”.
25. Of the comment that she did not believe you could be born gay, she said in her
witness statement that God did not make people homosexual, they made that
choice themselves. She clarified in oral evidence that it was possible to “be a
Christian and be struggling with homosexual desires and God can change it
around… God can take it (desire) away.. You can be Christian – you may have
desires – you are not less of a Christian – but God can change you”.
26. Later she said that (homosexual) “sex is wrong (but) having these desires is not
sinful”. She denied that people should be forced to change their ways. Asked if it
was not offensive to non- believers who were homosexual to be told it was not
intrinsic to their nature, she said it was her belief. When giving evidence, and being
asked questions about sexual orientation, the claimant twice asked for an
explanation of the word “orientation”, and it was explained this meant sexual
attraction to a particular sex. This to our mind showed uncertainty about her belief
as to homosexual desire, rather than acts.
27. This led to the proposed amendment on day 4 of the hearing, changing “she
believes that homosexual practice (as distinct from homosexual desires) is
sinful/morally wrong” to “she believes that Homosexual practice and sexual desires
(as distinct from involuntary homosexual feelings) is sinful/morally wrong”. The
distinction between sexual desire and involuntary homosexual feelings was not
explained; it was not clear to the tribunal how desire could be willed or what the
distinction between sexual desire and involuntary feeling was.
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28. Having considered the post, and heard her evidence, our finding is that she did not
consider that sexual orientation was innate, or a given. It was something a human
could will, control and alter, perhaps with God’s help. They were to held
responsible, as sinners, for their sexual attraction to members of the same sex. It
seemed to us possible, from her confused expression, that she had not thought
through the implications of her belief. Certainly she had not paid close attention to
the claim documents filed on her behalf, including the county court claim form,
which, unlike employment tribunal pleadings, she had to sign herself with a
statement of truth.
The Claimant’s Career
29. The claimant attended university and then Mount View drama school, specialising
in musical theatre. She obtained her first job offer before graduating, and no fewer
than 19 agents offered her work. She signed with Global Artists, (the first
respondent) on 18 August 2016.
30. Her agent was Bobby Chatt. They had a good working relationship. The claimant
performed parts in Hades Town at the National, and in Little Shop Of Horrors,
Junkyard, Boxed, The Little Beasts, Voiceover, and did backing vocal work for
Stormzy. In May 2017 she appeared in a concert production of the Color Purple at
Cadogan Hall, and was noted in a review as “the delightful Seyi Omooba”. She was
very talented and had a remarkable voice. As a measure of her increasing
success, in tax year 2016/17 she earned £7,368, in 2017/18 £8,377.25, and in
2018/19, £22,744.
31. She explained early on to Bobbie Chatt that as a Christian she would not want to
play certain parts. She turned down an opportunity in Book of Mormon because of
its satirical depiction of Christian belief. When accepted for a part in Junkyard, she
became concerned that her part was bisexual, which she had not realised. Bobbie
Chatt passed this on, there was a discussion with the production team, and she
was reassured and continued. Sometimes she turned parts down for other reasons
or for no reason. Her agent was content that her career should take the path she
chose. Once the cast of Little Shop of Horrors took time out to prepare a video for
Gay Pride. The claimant took no part in the video because she did not want to
participate in something that would be used to celebrate homosexuality.
32. She accepted that many actors are gay. She had not experienced conflict with
others in her career. Colleagues knew she was Christian (she would pray before
performances) but there was no discussion of her views. When the media storm
broke in March 2019 one of her former colleagues in Little Shop of Horrors
commented on her not taking part in the Gay Pride video, and said that many of
them ‘felt uncomfortable’. This was written in retrospect; there is no other
suggestion of difficulty in the workplace by reason of the claimant’s belief.
The Color Purple
33. In November 2018 she was invited to audition for a part in the musical production of
the Color Purple that is the subject of this claim. It is important for this case to
analyse the themes of the work, how they are widely understood, and how they
were understood by the claimant.
34. The Color Purple is an epistolary novel written by Alice Walker and published in
1983. It won the Pulitzer prize and has worldwide renown. It is often read as a
school text. The central character is Celie, a woman growing up in the southern
state of Georgia in brutal circumstances, raped by her father at the age of 14,
bearing him two children who were taken away, and blamed by her mother who left
the home. She was married to an older man to be his housekeeper and raise his
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children. She never knew love and affection. Growing up she was close to her
sister, Nettie, who left to work in Africa as a Christian missionary; Nettie’s letters to
her were hidden by Celie’s husband, so she felt abandoned by all who cared for
her. She formed an attachment with a woman jazz and blues singer, Shug Avery,
who was her husband’s mistress. Shug awakens Celie to sexual desire, the first
time she has experienced it, and they have a physical relationship. Then Shug
marries, and Celie goes to live with the couple. Later Celie suffers when Shug has
an affair with a man, but she attains acceptance and serenity.
35. Steven Spielberg made a film of the book, released in 1985 and starring Whoopi
Goldberg. None of the panel have seen the film (all of us had read the book), but we
understood from evidence that the film played down the physical relationship
between Celie and Shug, (as it did the rape), shown only with a respectful kiss on
the cheek. Whoopi Goldberg said of the film that it was “ Not really about feminism,
or lesbianism, despite the fact that Celie finds out about love and tenderness from
another woman… It has nothing to do lesbianism...it has to do with, her eyes are
opened, now she understands”.
36. The claimant had read the book at school, and had been impressed by the
relationship Celie had with God, to whom she writes the letters that tell her story.
Later, she watched the film, “many times”.
37. The claimant’s evidence was that Celie was not a lesbian, nor was the play about
lesbianism. “You can see a woman’s worth and beauty without being a lesbian and
as far as I was concerned, that is what this particular aspect of the play is about”.
She saw Celie as “a woman struggling with racism, her father’s rape, abuse by her
husband, and that it was a woman who showed her she was beautiful and caused
her to realise that she was beautiful”. She did not really think about sexual orientation:
“the men in her life …gave her a distorted view of what it was like to be a man”. She
agreed that Celie fell in love with Shug, but not that this was romantic or sexual love.
In closing, her representative glossed that you could “fall in love with” a book, but we
did not consider this figure of speech helpful. When people fall in love, there is the
possibility, however remote, of it leading to a sexual relationship; no one would
contemplate physical consummation of love for a book.
38. The play was the subject of a Broadway musical in 2005, with libretto and book by
Marsha Norman. There was a further production at the Menier Chocolate Factory in
London in 2013 which made a successful transfer to Broadway in 2015. The
musical production carried more focus on the physical relationship between Celie
and Shug for which a mass cinema audience had not been ready in 1985. The
claimant had appeared in this version in 2017 at Cadogan Hall as Nettie.
39. The second respondent acquired the rights to perform this production, and
arranged a co-production between the Curve Theatre, Leicester and Birmingham
Hippodrome, with the hope of a tour after that if it was a success. With its themes of
lesbianism and race oppression, it would give the theatre a good score on the Case
for Creative Diversity criterion for public funding. It required considerable financial
investment for the theatre, and was likely to make a loss, even with good ticket
sales, unless there was a profitable tour to follow; this required prior sign off from
trustees and funders.
40. This is the project for which the claimant auditioned. In November 2018 she was
invited to audition for the role of Nettie, which she had previously performed, “for
starters”, meaning she might also be considered for other parts too. She was sent
the meeting brief which said: “Script is attached, please make sure you have read it
before you come in this time around”. At a recall audition a week later, she was
asked to sing from sight a song performed by Celie. She impressed, and was
offered this lead part, on 3 December. After negotiation of terms by her agent, she
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accepted the role on 10 January 2019. A note of the agreed terms was sent by the
theatre to the agent on 6 March 2019. She was to attend a publicity Q and A with
the press on 18 March, and rehearsals were to start on 28 May, with first
performance on 28 June.
41. Until the exchange of witness statements in January 2020, the claimant’s pleaded
case was that she had understood there were several interpretations of the
relationship between Celie and Shrug, and she would have interpreted the part in
her own way. Her witness statement however said that when she had realised that
the production focused on a lesbian relationship, she would have had to pull out,
and would not in fact have performed it.
42. How then did the claimant come to accept a part in what the respondents described
as an “iconic gay work”?
43. A preliminary question, given that the claimant had not accepted this, is whether it
was a gay work. In our finding, the book is about a physical lesbian relationship,
and, having been taken to several passages of the script in cross-examination, so
was the musical production for which she was auditioning. Of course the work can
be interpreted as Celie’s awakening to a real and full life, which continues even
after Shug turns her attention to a man, but it is the lesbian relationship that
awakens her to it. When taken in cross examination to the relevant passages in the
script, the claimant had to agree. It would have been difficult to interpret the role in
the musical production in any other way.
44. The answer to the main question is that the claimant had not read the script when
she accepted the part. She had still not read it when the storm blew up which led to
her being dropped from the production. She intended to read it before rehearsals
began in May. In evidence she said that when at that point she realised that it was
a portrayal of a lesbian relationship, she would have had to pull out.
45. As late as October 2019, when she gave an interview to BBC Radio 4’s Today
programme, she was saying that she did not think Celie was a lesbian character,
and that she would interpret Color Purple in her own way. She did not in fact begin
to read the script until shortly before this hearing. At that point, she said: “I started
to question whether it was the interpretation I had thought”. She now agreed (as
stated in her January 2021 witness statement) that it was not the role for her.
46. How did she maintain this view when she had appeared in a concert production of
the same work, with a 10 second kiss? At first she said she had been off stage in
the big scene between Celie and Shug. Later she said she had been on stage with
the other performers, but looking at the audience. She had only read Nettie’s
highlighted lines in preparing the script for the Cadogan Hall. It was a one-off
performance.
47. We did not think she accepted the part in bad faith, or to set up a discrimination
claim as part of a Christian campaign against homosexuality. We concluded that
she had not done her homework or been paying attention, and that she still thought
of the work in the frame of the Spielberg film. Thus she drifted into the storm that
arose on 15 March 2019.
Events Leading to Termination
48. On 14 March 2019 the cast for the Leicester production was announced. On Friday
15 March, Aaron Lee Lambert, an actor in Hamilton, with no connection to either
respondent, tweeted the claimant’s 2014 Facebook post and added:
“@Seyiomooba Do you still stand by this post? Or are you happy to remain a
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hypocrite? Seeing as you’ve now been announced to be playing an LGBTQ
character, I think you owe your LGBTQ peers an explanation. Immediately”
49. The tweet gained rapid traction, and by early evening had come to the attention of
Chris Stafford, the theatre’s chief executive officer. There was already comment
from the Stage, asking how the theatre could offer someone with these views a role
playing a woman who has an explicit lesbian relationship. He agreed with
Birmingham Hippodrome to take the lead in responding. He then spoke to Bobbie
Chatt. His first concern was that this was a historic post, and that the claimant’s
views may have moved on since 2014. They discussed whether she could issue a
retraction or apology on which they could base a joint statement to the media. He
explained that the social media put the theatre in a difficult position. Meanwhile he
instructed his staff to make no comment to anyone.
50. Miss Chatt then spoke to the claimant to ask whether she had re-evaluated her
views since making the Facebook post. The claimant, who had not been on Twitter,
and had only just seen the message, said her views were unchanged. She was
asked to say nothing until it was established what was best to do. The claimant said
that she would speak to a lawyer known to her family and contact her again after
that. She consulted her family (she lives with her parents) and a lawyer from the
Christian Legal Centre. Bobbie Chatt reported back to Chris Stafford, who asked for
a written statement about her stance.
51. Next morning, Saturday 16 March, Miss Chatt messaged the claimant saying that
the issue had gathered momentum overnight and she was being pressed for a
statement that morning, adding:
“I think, without it, they will have no choice but to rescind the role. If this is the
case then, professionally speaking, I would advise you to step down rather than
have that taken out of your hands. Would definitely rather talk than text, so call
me”.
The claimant understood that the theatre had told Ms Chatt they proposed to drop
her from the production if she did not change her view. In our finding, the theatre
had not issued any threat - although it may well have been said that if the view was
unchanged it would be difficult - and Ms Chatt was explaining to her the context of
the Facebook post now being made public from the point of view of the theatre, and
what was likely to happen if she said the post remained her view. She also
explained by phone that the backlash from social media meant she was worried for
her personal safety. The claimant said she was drafting something.
52. At 12:04 the claimant emailed Bobbie Chatt with the first version of a statement:
“I sincerely apologise if what I wrote 5 years ago caused offence. My intention was
to describe my views as a Christian, believing in God and in the bible. I am unable
to retract my Facebook post as to do so would be to deny my faith. The law protects
my freedom of expression as well as freedom of thought, conscience and religion.
With regard to the role of Celie, I will not disregard that Celie falls in love with Shug
or that Celie believes in God and is black. There is so much to Celie. The role of
an actor is to play characters different from myself. As for my personal faith I will
stand firm”.
53. At 12:08 she sent version 2, trimmed of the apology to read as follows:
“The law protects my freedom of expression as well as freedom of thought,
conscience and religion. With regard to the role of Celie, I will not disregard that
Celie falls in love with Shug or that Celie believes in God and is black. There is so
much to Celie. The role of an actor is to play characters different from myself”.
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54. At 12:12 she sent a third statement, prefaced by the words:
“we feel like using the word apology could be misconstrued. Here’s another alternative
to the first statement I sent:
“My intention of what I wrote 5 years ago was not to cause offence. It was to
describe my views as a Christian, believing in God and in the bible. I am unable to
retract my Facebook post as to do so would be to deny my faith. The law protects
my freedom of expression as well as freedom of thought, conscience and religion.
With regard to the role of Celie, I will not disregard that Celie falls in love with Shug
or that Celie believes in God and is black. There is so much to Celie. The role of
an actor is to play characters different from myself. As for my personal faith I will
stand firm”.
55. Then at 12:35, headed “last statement”, (in effect version 2 with an added statement
of commitment) she emailed:
“The law protects my freedom of expression as well as freedom of thought,
conscience and religion. With regard to the role of Celie, I will not disregard that
Celie falls in love with Shug or that Celie believes in God and is black. There is so
much to Celie. The role of an actor is to play characters different from myself. As
for the personal faith I will stand firm.”
56. Giving evidence, the claimant said that every version of the statement she sent had
been rejected by the theatre. Having heard the relevant witnesses we concluded that
none of the statements was shown to theatre before the last one arrived; there was
in any case no time for the first three to have been discussed with anyone.
57. In the afternoon Bobbie Chatt relayed the last statement to Chris Stafford, who asked
her to tell the claimant not to release it until they could take advice. Meanwhile she
was not to travel to Leicester on Monday for the press Q and A. Chris Stafford made
a note that Bobbie Chatt told him that if the claimant was removed from the show
(and she would not step down) she would take action on grounds of discrimination.
This is disputed by the claimant. On the evidence, we concluded that the claimant
had said she was consulting a lawyer, and her statements do refer to the protection
of the law. The most likely explanation is that Bobbie Chatt passed this on to Chris
Stafford and probably suggested that if she was removed a discrimination claim was
likely to follow. She was passing on her reading of the claimant’s likely course of
action, just as she had passed on to the claimant her reading of the theatre’s likely
course of action.
58. Next day, Sunday 17 March, at 1 p.m. the claimant was told by Bobbie Chatt that
Chris Stafford wanted confirmation that the last statement “remains your final position
on the matter” – so she had a chance to rethink. That evening, the claimant confirmed
that it was.
59. While waiting to clarify the claimant’s position, Chris Stafford was consulting with
others, including lawyers, on what was to be done. The theatre’s artistic director,
Nikolai Foster, said on the Saturday:
“the fact is the audience have to love this character and passionately care about
her through the play. Judging by the reaction so far, she would be booed off stage
and her beliefs make it impossible to rehearse this material with her. I’ve spoken
to Tinuke (Tinuke Craig, the play’s director), who is remarkably gracious and calm,
but says she couldn’t work with Seyi now all of this has come to light” .
He had also heard that Joanna Francis, playing the part of Shug, was “unsure about
her position within the company”.
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60. On Sunday evening Tinuke Craig set down her views, to the effect that the show
explored issues of gender and sexuality. She had : “no intention of shying away from
the lesbian relationship at the heart of the story, and in order to portray truthfully it is
necessary to have a safe, non-judgemental, open working environment. In light of
recent events, I feel it would not be possible to create such an environment with Seyi
Omooba in the role”. She spoke too of requiring “a relaxed safe and inclusive
environment” in the rehearsal room, “where everyone feels comfortable and
respected.” She reported the deputy stage manager was “deeply uncomfortable”
about working with her, and she suspected “there will be many more members of the
company, LGBTQ+ otherwise, who feel the same”.
61. By Monday morning 18 March, , Nikolai Foster, who is gay, (as is Chris Stafford),
said he was disappointed that the claimant stood by her “offensive and upsetting
original 2014 statement”. He pointed out that the very public expression of
disapproval of the claimant participating in the performance would make it
“impossible for an audience to connect to Seyi”. He also doubted whether the
claimant could cope with the character’s sexuality, or how the other character would
feel “in the intimate sex scenes that the play requires”. Presciently he added: “given
her beliefs, I’m not convinced Seyi had fully engaged with the demands of this role
before accepting it”. He ended saying “it is painfully clear that when beliefs like this
are brought into the public arena, they invariably lead to hate crime”.
62. Musical director, Alex Parker, also gay, commented that the claimant’s views: “go
against not only my way of life, but they completely contradict and condemn who I
am”. Given the subject matter of the musical, he did not want to work with the claimant
on this production. He spoke of the theatre being a “safe space” for those who work
in it, and the claimant being “someone who disbelieves something that I know it’s
part of my genetic make-up”.
63. Ian Squires, chairman of the board of trustees of the theatre, said he did not believe
the claimant should be penalised for her views, but when it caused offence and was
likely to create a disturbance they had to be careful. He worried that she was a
religious fundamentalist and that “irrationality will reign”. Her views “are rebarbative
and it has to be up to us if we accept in our midst.. She simply sounds like trouble”.
64. In our finding, Chris Stafford had recognised early on that if the claimant’s 2014 views
had not changed it would be hard to keep her on, and consultation had only confirmed
what he thought was the case. His thinking about a decision to dismiss hardened
when by Sunday evening he knew the claimant had nothing further to say. As well
as internal dissension with cast and crew, he feared boycotts, audience booing, and
demands for ticket refunds. The publicity would not sell tickets when a large section
of the target audience was so hostile; it was not a family show.
65. On Monday, having established that the claimant’s position was not going to change,
he spoke to the rights holder, Steve Spieler of TRW in New York, who represented
the authors of the musical and consulted them about what was happening. Chris
Stafford’s concern was with the production’s “brand”. If the claimant played the part
as not a lesbian relationship, and it was hard to see how else this could be done,
there might be legal action arising from the copyright compliance term of the
December 2016 licence agreement forbidding, without prior approval, “changes in
the characters...including…any change in the gender or characterizations of any
character in the play”. Mr Spieler said in his reply: “at times, an actor’s skill set may
call for the playing of a part which may not be in alignment with personal beliefs.
However, the supportive environment of theatre cannot embrace a position,
especially from the actor in the leading role of Celie, that creates a hostile
atmosphere for the cast members and audiences alike.” The answer did not indicate
that changes would be approved, but supported a decision to drop the claimant.
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66. On Tuesday 19 March Chris Stafford spoke to the Arts Council, which funds the
theatre jointly with Leicester City Council, about the position.
67. The theatre was now under pressure from constant messages on social media to the
theatre, to other actors, to the funders, and generally. A statement about dropping
the claimant from the production went through many redrafts. On Wednesday 20
March he told Bobbie Chatt that a statement would be sent the claimant the following
day, and made a number of other calls to confirm his decision. The final version of
the statement was bland: it said the reposting of the 2014 comments had caused
“significant and widely expressed concerns both on social media and in the wider
press. Following careful reflection it has been decided that Seyi will no longer be
involved with the production. This decision was supported by the authors and
Theatrical Rights Worldwide”.
It concluded by saying (as an answer to criticism of how they had cast her in the first
place) that they did not screen social media when casting actors.
Termination by the Second Respondent
68. On Thursday 21 March Chris Stafford sent Bobbie Chatt a letter for the claimant from
the theatre terminating her engagement, and a copy of the public statement the
theatre was going to release later. The claimant was asked to comment if she wished;
in the hour and a quarter before it went out she did not reply.
69. The letter informed the claimant that it had been decided to terminate her
engagement in the role of Celie with immediate effect. It states that the production
explores issues of sexuality, with the lesbian relationship which Celie has being an
important part of the story. Intrinsic to the production are intimate scenes involving
Celie and the actress playing opposite her. The play and production are: “seeking to
promote freedom and independence and to challenge views, including the view that
homosexuality is a sin”. It goes on to refer to the 2014 post that she did not believe
you could be born gay, or that homosexuality is right. That was in the public eye, and
she had made clear she would not distance herself from it. There was adverse
negative publicity of her involvement in the production, which was expected to grow
as time went on, and there was some evidence of potential boycott by LGBT groups.
He went on: “I regret to say that I consider your continued engagement simply
untenable in the circumstances and I that I cannot see that it is practicable for you to
undertake the role of Celie”. Her continued engagement would affect the harmony
and cohesion of the cast, the audience’s reception, the reputation of the producers
and “the good standing and commercial success” of the production.
70. She was told that she would be paid in full the contract sum of £4,309.
71. The claimant has never been paid this sum. This is because the agency, which
usually invoiced for her, told her to send invoice direct to the theatre, and she has
not done so, despite reminders. She has been reminded since proceedings began
that the payment is still available, but has not replied.
72. Chris Stafford was asked about the claimant’s evidence to the tribunal that if she had
pulled out at rehearsal stage, when she read the script, the production could still have
gone ahead, as a cover or understudy could take over. He rejected this out of hand.
It would have been necessary to cancel the production if the lead actor pulled out
just as rehearsals began. As it was, they were able to cast a substitute in time.
73. The claimant has described her feelings from 16 March to being dismissed. She did
not understand why the theatre was siding with a social media campaign labelling
her as homophobic “simply because I expressed my religious beliefs”. She cannot
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hate homosexual people because as a Christian she loves the sinner while hating
the sin. Further, she felt betrayed, in that despite a policy of diversity, the theatre
would not say that they supported and respected people of all religious beliefs as
well as LGBT. She felt they condemned her without meeting her.
Termination by the First Respondent
74. Meanwhile Bobbie Chatt was keeping Michael Garrett, the first respondent’s, abreast
of the situation. He thought that the position was “unsustainable”, that the Facebook
post compromised the agency’s overall standing with the public, with its staff, and
with other clients, as it was “offensive to the LGBTQ+ community and beyond”. He
explained in evidence that he had built up the agency from nothing over the course
of 20 years, five of his twelve staff were gay, that against the social media publicity
two of his seven agents who were gay were talking of leaving, and agents took years
to train and were hard to replace, he had 334 other clients to represent , and in the
past he had seen an agency collapse when one by one its clients quietly left following
a social media storm, and could see this happening too when actors did want to be
associated with what was now widely seen as bigotry. He feared for his financial
viability. Quite apart from that, an ongoing relationship with the claimant would be
“uncommercial”, as they would struggle to place her in roles after the outcry.
75. He had made no final decision, even after she had been dropped by the theatre, by
24 March. He was then shown a Twitter article by Bernard Dayo of Y Naija, a
newspaper aimed at young Nigerians with around 200,000 followers on Twitter.
Bernard Dayo had blue tick status, meaning he was authenticated on Twitter as a
professional journalist. The article said that the claimant’s publicist had released a
statement saying that she believed: “homophobia is a natural reaction to
homosexuality which is an aberration”. Mr Garrett was concerned that the claimant
had not discussed any comment to the press with the agency, while the agency itself
had firmly maintained a rule of silence in the face of enquiries, and that this report
could only aggravate what was already a difficult position. The article “expedited” his
decision to terminate her contract with the agency. On 24 March he emailed the
claimant telling her that the agreement for representation had been terminated,
“effective from today 24 March 2019”. She should invoice the theatre direct for
payment; there would be no agency commission payable. Her details were removed
from the agency website.
76. The claimant fervently denied to Bobbie Chatt that she had given any statement to
Bernard Dayo. She said the piece was satirical; 24 hours later comment to that effect
was added to the post. Gearing this from Bobbie Chatt, Mr Garrett said that even if
the item was a misunderstanding, the contract should be terminated anyway. The
claimant then emailed Mr Garrett asking him to reconsider. Nevertheless Mr Garrett
did not change his mind. On 18 April he replied by email saying that the relationship
was “beyond repair” because she had not retracted the original Facebook post, she
was now unmarketable, and her continued association damaged the agency’s
commercial viability.
77. The claimant’s feelings on termination of the agency agreement were even stronger
than when terminated by the theatre. She could not see any “logical reasoning” for
terminating the contract. She had a good relationship with Bobbie Chatt, yet Mr
Garrett had terminated the contract in a brutal and unfair way “pretending to believe
a ridiculous allegation that he then admitted to be false”. He just wanted to distance
himself and the agency because of the controversy.
78. A few weeks later Mr Garrett noticed that the agency was no longer linked to the
claimant’s details on Spotlight, an online directory where actors upload their details
and theatres advertise roles. Only an actor, or Spotlight, can remove details. The
agency could only email Spotlight to ask for details of their association with a
particular actor to be deleted. The claimant denies removing her details, and
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suggests the agency cut her off. We do not accept that it was done at Mr Garrett’s
behest, and it remains unknown how the details came to be deleted.
79. The claimant told us she found another agency, but the relationship did not last long
and she has not had any further acting work. Had she continued in the theatre, the
pandemic restrictions that began in March 2020 would have interrupted her
employment as they have with all in the theatre.
Relevant Law and Discussion
Is the Claimant’s Belief Protected?
80. Section 10 of the Equality Act 2010 defines the protected characteristic of religion
and Belief:
(1) Religion means any religion and a reference to religion includes a reference to a lack of
religion.
(2) Belief means any religious or philosophical belief and a reference to belief includes a reference
to a lack of belief.
(3) In relation to the protected characteristic of religion or belief—
(a) a reference to a person who has a particular protected characteristic is a reference to a person
of a particular religion or belief;
(b) a reference to persons who share a protected characteristic is a reference to persons who are
of the same religion or belief.

85. Courts and Tribunals must so far as possible read and give effect to UK law in a way
which is compatible with the European Convention on Human Rights. Article 9 provides:
1 Everyone has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief and freedom, either alone or in community with others
and in public or private, to manifest his religion or belief, in worship, teaching, practice and
observance.
2 Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the interests of public safety,
for the protection of public order, health or morals, or for the protection of the rights and
freedoms of others.

81. The nature of the claimant’s belief was set out in the list of issues. The respondents
agree that Christian religion, and a belief in the truth of the Bible, and a belief that
homosexual acts are sinful and morally wrong are all protected. They have always
disputed that a belief that you cannot be born gay, and a belief that not speaking out
in defence of beliefs, are protected beliefs. In view of the change in the claimant’s
stance on homosexual desire, they also dispute that this is protected.
82. In Grainger v Nicholson (2010) ICR 360, drawing on earlier decisions in order to
decide whether a belief in climate change was protected, five features were identified
as characteristic of belief for a belief, religious or philosophical, to qualify for
protection:
(a) the belief must be genuinely held
(b) it must be a belief, and not simply an opinion based upon the present state of
information.
(c) it must concern a weighty and substantial aspect of human life and endeavour
(d) it must attain a level of cogency, seriousness, cohesion and importance
(e) it must be worthy of respect in a democratic society and was not in conflict with
the fundamental rights of others.
83. The respondents challenge whether the claimant’s belief can meet the second and
fifth of these criteria.
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84. The second criterion comes from McClintock v Department of Constitutional
Affairs (2008) IRLR 29, which concerned a magistrate who did not wish to adjudicate
in cases on same-sex partners adopting children, not because of a religious belief,
but because he had concluded that on the current evidence that it was in the child’s
best interests to have one parent of each sex, and that if there was more or different
evidence, his view might change. That was an opinion, not a belief.
85. In R (Williamson) the Secretary of State for Education and Employment (2005)
2 AC 246, a case about Christian belief requiring corporal punishment of children (as
in “spare the rod and spoil the child”), the House of Lords observed of religious belief:
The belief must also be coherent in the sense of being intelligible and capable of being
understood. But, again, too much should not be demanded in this regard. Typically,
religion involves belief in the supernatural. It is not always susceptible to lucid exposition
or, still less, rational justification. The language used is often the language of allegory,
symbol and metaphor. Depending on the subject matter, individuals cannot always be
expected to express themselves with cogency or precision. Nor are an individual's beliefs
fixed and static. The beliefs of every individual are prone to change over his lifetime.
Overall, these threshold requirements should not be set at a level which would deprive
minority beliefs of the protection they are intended to have under the Convention

86. That case also reminds courts and tribunals that freedom of religion is unfettered, but
that manifesting belief is subject to limitation, including “for the protection of the rights
and freedoms of others”.
87. We start with the claimant’s belief that it is sinful not to speak out in defence of belief.
This was not much elaborated. She said it in the context of Christians not speaking
of a belief in the sinfulness of homosexual practice. We understood her to be stating
a Christian belief in a duty of Christians to bear witness to the faith they hold, not to
keep it secret. By itself, the duty to speak out is uncontroversial, as the protection of
an unspoken belief is worth little, though when and where it is spoken of may alter
cases in a work context. Insofar as speaking up is a manifestation of belief, it is
subject to the limitations of article 9(2).
88. We move on to the core of this case, the belief that you cannot be born gay. Believing
that homosexual desire, as well as practice, is sinful makes some sense in the
context of this belief, because if gay people are not born that way, they can
presumably control what they do. Taking the Grainger tests one by one, we did not
doubt that the belief was genuinely held. As to whether it was a belief and not an
opinion based on present state of information, while the issue of the origin of sexual
preference might be the subject of investigation by scientists, psychologists and
sociologists, as far as the claimant is concerned its source is not an assessment of
evidence but a belief derived from religious teaching. There are groups of Christians
who may disagree, and hold that homosexual desire is innate, but the disagreement
can involve theology on freewill, or the inherent sinfulness of mankind, in which courts
and tribunals should not be involved. The respondents detach the beliefs that you
cannot be born gay, and that homosexual desire is wrong, from belief that
homosexual practice is wrong. We have had little or no evidence in this case about
what distinctions other Christians make on this, or whether the claimant is unique in
her belief, but we were invited to read R(Eunice Johns and Owen Johns v Derby
City Council (2011) EWHC 375, where the facts are sparse but included a note that
one of the would be foster carers, members of a Pentecostalist church, opposed to
homosexual practice, had told a social worker that a child “could be turned”, which
suggests that other Christians may also hold that homosexuality is not innate. That
judgment held generally that Pentecostalist religious belief was “clearly worthy of
respect”, while going on to explain nevertheless why the state could lawfully decline
to accept that children should be fostered by people with those beliefs.
89. It is also a belief as to a weighty and substantial aspect of human life and endeavour,
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and passes the test of cogency seriousness cohesion and importance, having regard
to what is said in Williamson as to cohesion and precision in the expression of
religious belief, even in the light of the changes in the way the claimant stated her
case on homosexual desire.
90. The final step is the difficult one in this case, namely whether it is worthy of respect
in a democratic society. The origin of the statement of this criterion is in the
discussion of Convention rights in Williamson and in Campbell and Cosans v
United Kingdom 1982 4EHHF 293. Both cases concerned corporal punishment of
children derived from Christian belief. In Campbell, the use of the tawse in Scottish
schools was held not to be a breach of article 3 prohibiting inhuman or degrading
treatment or punishment. However, the fact that the children’s parents had had to
keep them out of school because they believed corporal punishment was wrong,
involved respect for their beliefs; those beliefs must be worthy of respect in a
democratic society, not incompatible with human dignity, and not in conflict with the
fundamental right of the child to an education. In Williamson, many years later, the
complaint was now made by parents who believed that not to punish was contrary to
their beliefs in the context of a state ban on corporal punishment in schools.
Discussing this, Lady Hale said: “both (beliefs in punishing and not punishing) are
essentially moral beliefs, although they may be underpinned with other beliefs about
what works best in bringing up children. Both are entitled to respect. A free and plural
society must expect to tolerate all sorts of views which many, even most, find
completely unacceptable. The real question is whether any limits set by the state can
be justified under article 9.2. … Those limits must fulfil the three well-known criteria:
(1) they must be prescribed by law, as this undoubtedly is; (2) they must pursue a
legitimate aim; and (3) they must be necessary in a democratic society: the notion of
necessity implies that the interference corresponds to a pressing social need and, in
particular, that it is proportionate to the legitimate aim pursued": see, for
example, Pretty v United Kingdom.”
91. The respondents argue that the claimant’s belief was not compatible with the rights of
others, namely those of same sex orientation, as its expression was inherently
offensive. In this context, we note that although the claimant’s representative referred
to the hostile social media being a campaign by LGBT people, there is no evidence
that it was coordinated, and every reason to think that these were individual responses.
All members of the panel agree that the belief is offensive, denying as it does the
foundation of another person’s integrity and identity. The question is whether it is
necessary to set a limit to its manifestation in accordance with article 9 (2). The
difficulties of limiting what people can say, rather than what they do, were summarised
in R(Miller) v College of Policing and another (2020) EWHC 225, in a discussion of
whether posts about transgender should be recorded as hate crime. Freedom of
expression (Article 8) involves “the right to tell people what they do not want to hear”
(George Orwell, a supporter of democratic pluralism). Freedom “restricted to what
judges think to be responsible in the public interest is no freedom… there is a right to
say things which right-thinking people regard as dangerous or irresponsible” – R v
Central ITV plc. In the words of Sedley L J in Redmond-Bate v DPP (1999) EWHC
Admin 733 , “free speech includes not only the inoffensive but also the irritating, the
contentious, the eccentric, the heretical, the unwelcome and provocative, provided it
does not tend to provoke violence. Freedom only to speak inoffensively is not worth
having”. Handyside v UK, ECHR 5493/72, (on The Little Red Schoolbook) noted that
the freedom also applied to ideas that offend shock or disturb the state or any sector
of public opinion. Therefore restrictions on a manifestation of religious belief must be
proportionate to the article 9(2) factors. We also note what was said in McFarlane v
Relate Avon Ltd (2010) EWCA Civ 880 in the Court of Appeal, on a statement by
former Archbishop Lord Carey that Christian belief should be upheld as part of the
national fabric: “Judges have never, so far as I know, sought to equate the
condemnation by some Christians of homosexuality on religious grounds as
homophobia”, stating that the courts safeguard the right to hold and express religious
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beliefs …(and) equally firmly eschew protection of its content in the name only of its
religious credentials.” We should take care on whether expressing a belief in public,
not at work, forfeits protection because it causes real offence to a section of the
community.
92. In R (Ngole) v University of Sheffield (2019) EWCA Civ 1127, concerning a social
work student excluded from a course of professional training because on his social
media posts he had disapproved of homosexual acts as “wicked” and an
“abomination” could be seen as offensive, it was held that expression of a view “does
not necessarily connote that the person expressing such views will discriminate on
such grounds”. There was no evidence that he had or would discriminate. In Smith
v Trafford Housing Trust EWHC 3221, it was held that it was not misconduct, or an
activity that might bring the employer into disrepute, for an employee to express a
view (questioning why gay people wanted to be married in church) of “moderate
expression” on a “personal Facebook wall at a weekend out of hours”.
93. Having regard to this we consider whether stating this belief interfered with the rights
and freedoms of others. While wholly understanding why the statement of the
claimant’s beliefs was deeply offensive to people of same sex orientation, as well as
to those of other orientations and none, we could not go so far as to say that merely
stating the belief was not worthy of respect in a democratic society. It does not
advocate harassment, although the belief may from time to time be expressed in
ways that do amount to intimidation, nor that gays should not be employed, run
businesses, be punished or shunned. She did not suggest conversion therapy,
though that is underpinned by the belief that you are not born gay. A pluralist society
must respect belief, however unacceptable to many people. There may be limits, for
example to incitement to violent action, or setting restrictions on other people leading
their lives, but as expressed by the claimant, she was not advocating any more than
that other Christians must express their beliefs. We were asked to consider the
position of homosexuals who are Christians, being told that they are sinful. We
observe that there has always been dispute between Christians about matters of
belief, asserting that some beliefs incur damnation, spilling much ink and sometimes
blood; the insistence on respect for belief has an origin in such disputes.
94. After anxious and careful consideration we concluded that the Claimant’s beliefs as
manifested in the Facebook post, did scrape over the threshold for protection, having
regard to section 9(2), and move on to consider whether either respondent
discriminated against the claimant because of her belief.
Direct Discrimination
95. Section 13(1) of the Equality Act defines direct discrimination:

(1) A person (A) discriminates against another (B) if, because of a protected characteristic,
A treats B less favourably than A treats or would treat others.

96. Deciding what is less favourable involves a comparison, and by section 23 (1):
On a comparison of cases for the purposes of section 13, 14, or 19 there must be no
material difference between the circumstances relating to each case.

97. In this case the tribunal was invited to compare the claimant’s treatment with the
treatment of someone who was like her in all respects but had not posted her belief
on Facebook and not retracted it. There is no actual comparator. In such
circumstances, tribunals must focus on the reason why the claimant was treated as
she was, recognising that construction of a hypothetical comparator is an aid to
identifying the reason for the treatment -Shamoon v Royal Ulster Constabulary
(2003) ICR 337. Tribunals must be careful not to confuse “but for” causation with an
examination of the “reason why” treatment occurred (as illustrated in Seide v Gillette
Industries Ltd (1980) IRLR 427 – a man was moved out of his section at work
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because of anti-Semitic treatment by his colleagues; later his new role became
redundant and he lost his job; anti-Semitism was not the reason why he was made
redundant, even though but for the move to a new section he would not have been
redundant). However, if the prohibited reason (here, belief) is one of the reasons why
the discriminator treated a claimant less favourably, it matters not that it is not the
main reason – Nagarajan v London Regional Transport (1999) ICR 877.
98. Because people rarely admit to discriminating, may not intend to discriminate, and
may not even be conscious that they are discriminating, the Equality Act provides a
special burden of proof. Section 136 provides:
“(2) If there are facts from which the court could decide, in the absence of any other
explanation, that a person (A) contravened the provision concerned, the court must hold
that the contravention occurred. (3) But subsection (2) does not apply if A shows that A did
not contravene the provision.”

How this is to operate is discussed in Igen v Wong (2005) ICR 931. The burden of
proof is on the claimant. Evidence of discrimination is unusual, and the tribunal can
draw inferences from facts proved by a claimant. If inferences tending to show
discrimination can be drawn from those facts, it is for the respondent to prove that he
did not discriminate, including that the treatment is “in no sense whatsoever” because
of the protected characteristic. Tribunals are to bear in mind that many of the facts
required to prove any explanation are in the hands of the respondent.
99. The second respondent argues that the claimant was dropped from the production
not because she had declared a belief as to the sinful nature of homosexuality, but
because in the particular circumstances of this case her role in the production was
“untenable”. The tribunal was asked to distinguish the expression of belief as a cause
of what happened from the reason why she was dropped.
100. In Wasteney v East London NHS Foundation Trust (2016) ICR 643, a social
work supervisor was given a warning for overstepping professional boundaries when
discussing conversion to Christianity and praying at work with a Muslim junior. Her
treatment was not discrimination because of religious belief, but because her conduct
in a work relationship was out of place. In McFarlane v Relate Avon Ltd (2010)
IRLR 196, where a marriage guidance counsellor expressed reluctance to counsel
same sex couples on physical relationships, and was dismissed, it was held that
while in some cases there was no distinction between having a belief and manifesting
it, in other cases there could be context showing a genuine basis for differentiating
between the belief itself, and the employer’s reason for acting as he did, such as a
general rule as to the nature of the work for which he was employed, or a dress code
that applied to all. In Ladele v LB Islington (2009) ICR 387, a registrar of births
marriage and death brought proceedings because the employer would not
accommodate her refusal to register civil partnerships because of her religious belief
that same-sex relationships were wrong. It was held the employer was not
discriminating. The religious belief was not their reason for acting as they did, it was
her reason for refusing to undertake some of her duties. In Page v NHS Trust
Development Authority UKEAT 0183/18, an employee who spoke to the media
about disciplinary action against him as a magistrate because of his faith-based belief
that it was not normal for a child to be adopted by a single parent or same-sex couple,
was not dismissed by his employer because of his belief, but because he had spoken
to the media without informing them, and had done so knowing that his conduct was
likely to have an adverse effect on the Trusts ability to engage with sections of the
community it served. The tribunal was also referred to Fecitt v NHS Manchester
(2011) EWCA Civ 1190, where whistleblowers (about whether other staff were in fact
qualified) were moved out of the walk-in centre where they worked because of
deterioration of relations among staff who resented what the whistleblowers had said.
It was held that the employer was not liable for the actions of the other staff who
would not work harmoniously with the whistleblowers, and on the facts the employer’s
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reason for moving the whistleblowers was not that they had made a protected
disclosure, but because it was the only feasible way of resolving a dysfunctional
situation at the walk-in centre. It was important to be clear that the protected reason
(here whistleblowing, but in other cases, protected characteristics such as belief)
should not have a material influence on the decision, material meaning more than
trivial.
Direct Discrimination by the Second Respondent
101. The claimant’s case, put simply, is that her religious belief was clearly at the
forefront of Mr Stafford’s mind when he decided to dismiss her. His concern to check
whether she still stood by that belief demonstrates this. When she did not retract,
apologise or explain, he decided she had to go. The claimant accepts that Mr Stafford
was a thoughtful and truthful witness, but argues that whatever the other factors in
his mind, her belief was central and crucial.
102. An unusual feature of this case is that, unknown to either side at the time, the
claimant would not have performed the role, so arguably the only detrimental
treatment experienced was that she was dropped some weeks before she would
have decided to pull out. Nevertheless, she will have experienced some hurt at being
dropped for, as she saw it, expressing a deeply held religious belief, and that can be
reflected when assessing remedy, so for now we turn to examining the reasons for
the theatre’s decision.
103. The essential context of Mr Stafford’s decision was the speed and savagery of the
social media storm on the back of the Lambert tweet on 15 March. It was not the
2014 Facebook post by itself. The social media storm was not about gay actors
having to work with an actor whom they knew believed them to be sinful, but about
someone who had publicly declared that homosexuality was sinful taking the lead
role in a production centred on a sympathetic depiction of a redemptive lesbian
relationship (the ‘iconic gay role’).
104. The tribunal accepts, as did the claimant, that actors can play murderers,
prostitutes or politicians, and still hold that murder, prostitution or a particular brand
of politics are wrong. She would have played such roles. The claimant’s unknown
red line was that she would not play a lesbian, despite what she said in her 16 March
statements about being an actor, and not denying that Celie falls in love with Shug,
with its implied message that she need not be lesbian (though she did not use the
word), or sympathetic to lesbians, to play the part. It is probably significant that she
did not use the word, restricting herself to “in love with”. Nicolai Foster and others
foresaw this difficulty, even if she did not. Such realism may have informed the
decision, but it not an explicit part of Mr Stafford’s thinking. He made his decision on
the basis that she would play the part, as she said she would.
105. He contacted the claimant through Ms Chatt in case some emollient elaboration of
her view could form the basis of a statement that would damp down the storm. When
that did not happen, he had to consider if the production could go despite the adverse
publicity.
106. Many of his staff were very upset at her public condemnation of homosexuality;
this is also mentioned by Steve Spiegel of TRW. Had that been Mr Stafford’s only
concern we would have wanted to examine whether there was a way through,
perhaps by discussion and mediation, given the Diversity policy. It would be difficult
to hold that someone prepared to act a role in any production should be dropped just
because others resented her beliefs - actors of her religious views might never find
employment. It was not just that however. One result of the Twitter storm was that
the play’s director was concerned that the central relationship could not adequately
be performed as a sexual one because of claimant’s belief impeding a convincing
depiction. That may have been overcome if the claimant could commit to playing the
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part as directed (though now we know she would not). The controversy would also
intrude on audience connection with the performance – their knowledge of the
controversy because of the actress’s views, which would surely have stayed in the
forefront of publicity, would interfere with their suspension of disbelief essential for
performance. Some members of the audience might disrupt the performance. Or
there would be a boycott, or objectors demonstrate outside, and tickets would be
returned or remain unsold . These were not fanciful possibilities. Some were already
being mentioned in social media. Others have happened in other controversial
productions. Its theme was not likely to appeal to a mass audience, despite being a
musical and despite being a school text. If she had stayed in, there was a real
possibility that the production would have had to be cancelled in the face of a building
storm of protest. There was no way to stem the tide unless she could make a
convincing statement to allay the vocal objections, and she could not. The decision
had to be made quickly, before the theatre’s hesitation led to accusations that it too
was homophobic did more damage. What had been budgeted as a small loss, unless
there were a tour, would become a very substantial loss. If the claimant had not been
dropped there is no reason to hold that the production would have succeeded. The
dismissal letter made clear that it was then effect of the publicity of her views in this
particular production - the fact that her belief was “in the public eye”, in a work centred
on homosexuality not being sinful - that meant the production was “untenable” and
her participation “not practicable”. Mr Stafford, gay himself, may not have liked or
agreed with the claimant’s religious view on homosexuality, but we do not find that
his personal view informed the decision. There is nothing to suggest that he would
have made a similar decision if the production had not been centred on a lesbian
relationship. He made a commercial decision as the theatre’s chief executive.
107. We concluded that while the situation would not have arisen but for the expression
of her belief, it was the effect of the adverse publicity from its retweet, without
modification or explanation, on the cohesion of the cast, the audience’s reception,
the reputation of the producers and “the good standing and commercial success” of
the production, that were the reasons why she was dismissed. The centrality of
authentic depiction of a lesbian role was a key part of the factual matrix. It was not
necessary that she should be a lesbian, but it was important that she was not
perceived by audience and company as hostile to lesbians. The decision to terminate
was made to deal with the dysfunctional situation that arose from the context and
circumstances of the public retweeting. The religious belief itself was not the reason
why the theatre decided this. It was the commercial and artistic reality of the cluster
of factors that it would not succeed.
108. Having reached that conclusion it is not necessary to consider the theatre’s
argument that there was a genuine occupational requirement for the ri=ole to be
played by someone of a particular sexual orientation.
109. We can understand why the claimant was shocked. The situation moved fast. Not
reading Twitter, she did not have as good a grasp of the implications as Mr Stafford
and Bobbie Chatt did. Even the limited concession she made in her first statement to
other people’s feelings about her view was withdrawn, showing she had no insight
into the difficulty caused. With publicity building, there was no time for extended
reflection. She even told the tribunal she did not read the reasons set out in the
dismissal letter, so of course she experienced this as termination for holding a
particular belief.
Direct Discrimination by the First Respondent
110. Next we considered what part the belief played in the agency’s decision to end the
representation contract. The claimant argues that the agency had a contractual duty
to promote her, and that far from terminating her contract, they should have continued
to put her forward for parts, even if others left. This led to argument by the parties
about “forced speech”- whether a person can be required to speak in favour of views
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with which he does not agree. Mr Garret was less sympathetic and thoughtful a
witness than MrStafford. We were unimpressed by his attempts to suggest that she
was given some notice of termination. However we did accept that what operated on
his mind was not the fact of her belief, but the commercial risk to his business if
clients and agents walked. The contract explicitly required the claimant to
acknowledge that the agency represented other clients too. The agency had to
consider the extent to which other clients would dislike the association with the
claimant and whether they would be damaged by association. The claimant had
made her view public and had not stood by it when it attracted adverse comment.
She continued to give interviews (after termination) defending her position. It is hard
to see how in the polarised situation that had come about the first respondent could
dissociate itself from the claimant’s public views without picking a side and voicing
support not just for her but for the views she expressed, as that was now what she
was known for. As for his fear of disintegration of the business, we cannot assess
the extent to which his fears were justified, but we accept that they were real, and
that they were based on experience and evidence, so not fanciful. That it was the Y
Naija story that was the last straw for him confirms this. While initially he believed it
was truthful, and that she was fanning the fire when she had been asked to be silent,
he did not change his mind with her denial, and it probably matters not whether he
believed her. The damage was done, the story had increased the commercial risk.
He later said he could not trust her, meaning his belief that she was deliberately
stoking the fire. The contract does not have an implied term of mutual confidence
and trust as it is not a contract of employment, but did have an implied duty of good
faith as it contemplated long-term collaboration and was relational - – Bates v Post
Office Ltd (number 3: common issues) 2019 EWHC 606 QB). He terminated in
the belief she was in breach of this by going to Y Naija. The continuation of hostile
posts (with an especially unpleasant one on 22 March) suggested the storm was
increasing, and whether she did or did not encourage the story, he did not change
his view because taking her back in would only renew the threat to the business from
consequent loss of agents and clients. The business model included not only the
claimant but other artists, and the contract stipulated that she acknowledge that the
agency represented and continued to represent other clients. He had also to consider
the effect of representing her on the agency’s reputation and the effect on that on
supply of work.
111. There is no evidence that she would have been offered other parts had the contract
continued, and in the circumstances prevailing it seems unlikely. She was unable to
obtain work with any other agent, and that was not because Global Artist no longer
represented her, but because of the adverse social media publicity.
112. On the evidence he terminated the contract because he thought a continued
association would damage the business. The contract was not terminated because
of her religious belief, but because in his mind the publicity storm about her part in
The Color Purple threatened the agency’s survival.
113. The other treatment alleged as discriminatory duplicates the claim for harassment.
It is that they took steps to publicise their decision to terminate the contract, that they
refused to reconsider the decision to terminate the contract, and that they suggested
that her conduct had undermined their confidence in her. Publicising the decision to
terminate the contract is about the agency’s details being removed from the Spotlight,
and about her details being removed from the agency’s website. The claimant
believed that a journalist had been tipped off that her details had been removed from
the agency website, leading to a story being published about it. In our view it was far
more plausible, given Mr Garrett’s insistence on silence on the part of the agency
and its staff in the face of many media enquiries, that the journalist went to the
website to get some background information about Ms Omooba for a story, and found
her missing. As for Spotlight, the agency denies removing its details, as it was not
something they could do, and they did not ask Spotlight to do it for them, the claimant
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denies removing her details, and we are unable to make a finding as to who did. It is
common ground that the agency did nothing else that might publicise the decision
not to represent her. As for refusing to reconsider, strictly Mr Garret did reconsider,
and decided not to change his initial decision and taken her back on. He had
evidence from Bobbie Chatt about whether the claimant had a part in this. He decided
nonetheless not to take her back because of all the reasons concerning commercial
viability, which had not changed as the media storm continued. He did express lack
of confidence in the claimant, implying he did not believe she had nothing to do with
the story, but that does not make her belief the reason for not believing her.
114. The direct discrimination claim is not made out against either respondent.
Indirect Discrimination
115. Indirect discrimination is when a neutral provision is applied which has the effect
of disadvantaging a group and person because of the protected characteristic they
share. It is discriminatory if there is no justification for it. As defined by section 19 of
the Equality Act:
(1) A person (A) discriminates against another (B) if A applies to B a provision, criterion or

practice which is discriminatory in relation to a relevant protected characteristic of B's.
(2) For the purposes of subsection (1), a provision, criterion or practice is discriminatory in
relation to a relevant protected characteristic of B's if—
(a) A applies, or would apply, it to persons with whom B does not share the characteristic,
(b) it puts, or would put, persons with whom B shares the characteristic at a particular
disadvantage when compared with persons with whom B does not share it,
(c) it puts, or would put, B at that disadvantage, and
(d) A cannot show it to be a proportionate means of achieving a legitimate aim.

116. The provision, criterion or practice (PCP) alleged against the agency is:
“it is unwilling to provide its services to a performer who is subjected to public
criticism for a social media post which condemns homosexuality on
religious grounds; and
“it regards such public criticism as sufficient grounds to terminate the contract
without notice”.
(This is the amended PCP, changing the originally pleaded “homosexual practices”
to “homosexuality”.)
117. We cannot understand this as a criterion applied to all which would disadvantage
a group professing a religious belief that homosexuality is sinful. No one is
disadvantaged by it except those who condemn homosexuality on religious grounds.
It is a restatement of the case in direct discrimination. Taiwo v Olaigbe (2016) 1WLR
2653 illustrates the point. It might be possible to edit the PCP, limiting it to public
criticism for a social media post regardless of the grounds for condemning
homosexuality, and then considering group disadvantage, but the tribunal must judge
the case put by the claimant, not the case as the tribunal might have drafted it.
118. The PCP alleged against the theatre was:
“Did R2 apply to C a PCP that an actor who is known to hold, and/or to have
expressed
(a) the Biblical teaching on sexual ethics (including on the issue of homosexual
practices or desires). (Words in italics added by amendment after the claimant had
given evidence.)
(b) and/or (b) a view that homosexual practice is sinful or "not right", is considered
unsuitable (i) to be engaged by the Theatre in a performance, and/or (ii) to be
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engaged by the Theatre for a major part in a performance, and/or (iii) to be
engaged for a part of a homosexual character”.
119. In our finding this meets the same difficulty. It is a restatement of the direct
discrimination claim. The only group matching the PCP are those who profess the
claimant’s religious belief.
120. In closing, the claimant’s representative argued that both Mr Stafford and Mr
Garrett has agreed they would treated the same anyone who argued that
homosexuality was wrong, but in both cases the question put to the witness was
based on religion or the Bible as the basis for belief. The claim for indirect
discrimination falls at the first hurdle.
121. In any case, had individual and group disadvantage been shown, we would have
had to consider justification. The claimant does not dispute that the aims of both
theatre and agency are legitimate. We would have judged that the response was
proportionate. It is hard to see what other action could have saved the production
had she been retained when she was unable to make any statement that would
engage with publicly expressed concern about the particular nature of this production
is portraying a lesbian relationship, or why LGBT people found it offensive. As for
the agency, the same lack of engagement (quote apart from the alleged fanning of
the flames) meant there was no other way to remove the risk of attrition of agents
and clients by continued association with her.
Harassment
122. Harassment is defined in section 26(1) as
A person (A) harasses another (B) if—
(a) A engages in unwanted conduct related to a relevant protected characteristic, and
(b) the conduct has the purpose or effect of—
(i) violating B's dignity, or
(ii) creating an intimidating, hostile, degrading, humiliating or offensive
environment for B.

Harassment by Second Respondent
123. The conduct alleged against the theatre is the termination of the contract. In the
view of the tribunal Mr Stafford did not have the purpose of violating the claimant’s
dignity or creating an intimidating or humiliating environment for her. His purpose was
to save the production. We must go on to consider whether it had that effect,
whatever his purpose. Section 26(4) requires us to take account of the perception of
the claimant (the subjective element), the other circumstances of the case, and
whether it was reasonable for the conduct to have that effect (an objective element).
We accept the claimant’s evidence that she experienced the decision as hostile. Most
people who are suddenly and unexpectedly dismissed without understanding the
reasons experience this as hostile and humiliating. We do not accept that it was
reasonable for the theatre’s conduct to have that effect. Ms. Chatt had attempted to
explain the seriousness of the situation from the theatre’s point of view. The claimant
had been offered extra time to consider whether she could meet them by changing
the expression of her view. She had the opportunity to talk it over with Ms. Chatt
again, or even to ask talk direct to the theatre, including to the director if she wanted
clarification of it being a gay production, but she made no approach. She was given
an opportunity to comment on the theatre’s brief public statement. The statement
said that she was ‘no longer involved’ with the production, rather than that she had
been sacked, dropped or dismissed. The letter she received was careful and neutral
and fully explained the reasons, and if she had read it, the effect of the decision may
have been less hostile than she experienced it. Finally, it goes without saying that
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the hostility of social media towards the claimant (although in her evidence she was
not reading much of it) -most of it was hostile, some of it was very nasty- whether
before or after the termination, was not because of any action on the part of the
second respondent. It was because of Aaron Lee Lambert’s tweet.
124. The harassment claim against the second respondent does not succeed. We reach
this finding without considering the additional argument that the conduct was not
unwanted because the claimant would soon have realised that she did not want to
play the part anyway.
Harassment by First Respondent
125. Against the agency, there is, as found, no evidence the first respondent engaged
in what is alleged as the first of three episodes of unwanted conduct, namely
publicising the termination, refusing to reconsider the decision to terminate, and
expressing inability to trust her.
126. Of refusal to reconsider the decision to terminate the contract, and the lack of
confidence in her, the claimant wrote asking the respondent to reconsider, and after
an interval, Mr Garrett replied refusing to do so. He did so in polite terms, saying that
having had a period to reflect on “the circumstances surrounding these unfortunate
events, it is regretful we feel that the confidence has been irretrievably eroded”. There
was an offer of handover to her new representative and good wishes for the future.
She was no doubt hurt by his lack of trust, and not being believed, as it suggested
that she had instructed a publicist to speak to Bernard Dayo, but we could not
conclude that his purpose was to harass her, nor that it was reasonable for this to
have that effect in circumstances where Mr Dayo had a blue tick on Twitter, there
was no reason to think he was not reputable or had made it up, or that the story was
satirical, or that someone connected with the claimant had not had an involvement,
or that she had not engaged a publicist, when it was known she was taking legal
advice. He had got Ms. Chatt to speak to her and noted her reported denial, but he
still suspected she may have had a hand in it. Apart from that, he was speaking of
the confidence of the industry in her, or his confidence that they could get her any
work in the circumstances. In addition, her email was in effect an appeal, and he had
considered the appeal, but maintained the earlier decision. He did so in polite terms.
Viewed objectively, it did not add up to a violation of her dignity, or the intimidating
(etcetera) environment required to establish that this was harassment.. We
concluded harassment was not the reasonable effect of this conduct.
127. Against both respondents we should clarify that harassment and discrimination as
defined by the Equality Act are mutually exclusive. The claimant has argued that any
breach of the requirement of article 14 of the ECHR (about discrimination) will amount
to violation of her Convention right, so is a violation of her dignity (harassment). If
there was discrimination because of religious belief (we have of course found there
was not) that would not mean that any violation would be substantial enough to
amount to violation of dignity.
Breach of contract- second respondent
128. It is the claimant’s case that the theatre, is liable to her in breach of contract. She
was ready to perform her part. Initially she claimed the wages she would have
earned, but at the conclusion of the evidence she filed a revised schedule of loss in
which this claim did not appear, recognising that she would not have played the part
when she had read the script. There remains a claim for damages for loss of
opportunity to add to her reputation as an actress – this is an additional award
available to performers- Herbert Clayton and Jack Waller the Oliver (1930) AC
209.
129. In the light of the claimant’s revelation that she would not have played the part
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once she recognised it required her to play a lesbian relationship, the second
respondent defends the claim on the basis that the claimant was in prior repudiatory
breach herself, even though the respondent was unaware of it at the time of
dismissal, relying on Boston Deep Sea Fishing v Ansell (1888) 39 Ch 33. In that
case a manager was dismissed for other reasons; after he left it was discovered he
had been taking secret commission payments from other companies to whom he
gave work which should have been paid to his employer; he could not claim of breach
of contract when he was already himself in breach of contract, regardless whether
the employer knew it at the time. The theatre relies on an implied term of the contract
of mutual confidence and trust, that she would not without reasonable and proper
cause conduct herself in a manner calculated or likely to destroy or seriously damage
the relationship of trust and confidence between employer and employee. They rely
also on express terms (the written contract setting these out was not sent to her
before dismissal, but these were presented as standard industry terms and she did
not dispute that they were requirements) that she conduct herself in a professional
manner, fulfil all the duties normally expected of a performer in a first class theatrical
productions, and actively cooperate in publicising the production. The breaches they
identify are that she did not read the script although instructed to do so several weeks
before she accepted the role. Arguably there was no breach before the contract
began, but she still had several more weeks to read the script and find out that the
part crossed her own red lines before the storm broke. The respondent did not know
about her red lines and had no reason to think she was unaware of the lesbian
relationship when she had appeared in a concert performance of the same play. In
any case, she ought to have known, if she did not actually know, that this production
is about a lesbian relationship. In her statement she did not deny that Celie falls in
love with Shug; she agreed she was aware that at least one interpretation of Celie
was that she was a lesbian, so it was all the more incumbent on her to read the script,
or speak to the director about the interpretation, or discuss the restrictions she
wanted to place, and to do so well before rehearsals, when it would be too late to
repair the damage.
130. The claimant argues that although she was to blame for not reading the script, this
is not repudiatory breach because she knew the production reasonably well, it was
not reasonable to think that it must be a lesbian relationship, Ms. Chatt knew her red
lines and did not suggest this was a potential difficulty, and the conduct fell short of
repudiatory breach.
131. In the tribunal’s finding there is no breach of contract because the claimant was in
prior repudiatory breach. Her conduct was not as obviously wicked as that in Ansell,
but the contract was empty because the claimant would not have played the part,
and her conduct, pulling out at a late stage, had she not been dropped when she
was, would have wrecked the production. She taken part in a similar production, she
had the script, and knowing that a lesbian relationship was at least one interpretation,
she should have considered much earlier whether a red line was to be crossed.
132. In any case, if there were a breach, there are no damages. There is no financial
loss because she would not have played the part. There is no loss of opportunity to
enhance her reputation by performing, because she would not have played the part.
If there is damage to her reputation, it was not caused by being dropped from the
production but by an unconnected person’s tweeting in March 2016 of her Facebook
post and the outcry resulting from that.
Breach of contract – first respondent
133. The claimant has not brought a breach of contract claim against the first
respondent, but alleges a breach in connection with whether any limitation on her
freedom of thought conscience and religion was prescribed by law. The contract with
the agency had an express term requiring her to “carry out and perform all
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engagements conscientiously, to the best of your ability and in accordance with the
terms of the applicable engagement and the directions of the applicable hirer”.
Although not an employment contract, with the implied term of mutual confidence,
there was also an implied duty of good faith as it involved relations. The claimant
argues that Bobbie Chatt knew her red lines and had not raised it with her, so it was
reasonable to believe Celie’s love of Shug would not involve a lesbian relationship.
134. The tribunal finds there was breach of these terms too: the claimant knew that
Celie falls in love with Shug, that there was at the very least a possibility of a lesbian
relationship, she had appeared in the same production, and she had not read the
script or clarified the direction, nor queried it with her agent. Bobbie Chatt knew that
she had previously appeared in this play, and it is not reasonable to hold her
responsible for not questioning the claimant whether she was prepared to play Celie.
135. indicated in the standard terms. It was suggested in evidence that this was in fact
given in practice if not explicitly stated, and that it was assumed she would sign up
another agent. The fact that the email of 24 March said that the termination was
effective that day, that they did not continue to perform the service by invoicing for
the fee offered by the theatre (which they could have done even if they were not
going to deduct commission from it), and that they took her details off their website
are inconsistent with the contract not ending until two weeks later. That said the
measure of damages is nil.
136. In conclusion , it is very sad that the claimant’s promising career has been brought
to an end. An email from a potential agent sent to the claimant in August 2019,
explaining why she could not represent her until she had changed her view of
homosexuality, began: “my lovely, bright, misguided and talented girl”, and so
perhaps she was. But for the reasons set out we do not find that she was
discriminated or harassed because of or related to her religious belief.

_____________________________
Employment Judge Goodman
Date: 15 February 2021

JUDGMENT and REASONS SENT to the PARTIES
ON
16 February 2021
..................................................................................

..................................................................................
FOR THE TRIBUNAL OFFICE
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LIST OF ISSUES
(Before Amendments at Hearing)

A. Jurisdiction
1. It is agreed that:
a. R1 was an employment services provider pursuant to s, 55 EqA 2010; and
b. R2 was C’s employer until it terminated her employment on 21 March 2019.

B. Religion and Religious Belief
2. It is agreed that:
a. C’s Christian religion is a protected characteristic for the purposes of section
10(1) of the Equality Act 2010 (“EqA 2010”);

c. C does not assert a belief that homosexuality, as a matter of orientation or desire
(as opposed to homosexual practice), is in itself sinful or wrong.

3. Is C's assertion in her Facebook post that "I do not believe you can be born gay" a religious
belief caught by section 10(2) EqA 2010?

4. As to the belief set out in paragraph 3.c of the particulars of claim, namely "that not to
speak out in defence of [the beliefs set out in paragraph 3.a and 3.b of the particulars of claim]
would be sinful/contrary to her beliefs":
a. Did C hold such belief?
b. Was this a belief qualifying for protection under the Equality Act 2010?

C. Religious harassment (s26 EqA 2010)

5. Did RI subject C to unwanted conduct by:
a. taking steps to publicise RI's decision to terminate the contract;
b. refusing to reconsider the decision to terminate the Contract as communicated
by Mr Garrett's email of 28 April 2019; and
c. Mr Garrett suggesting in an email of 18 April 2019 that C's conduct had
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undermined RI's confidence in her?

6. It is agreed that:a. R l's termination of the Claimant's contract on 24 March 2019; and
b. R2's termination of C's contract on 21 March 2019
amounted to "unwanted conduct" within the meaning of section 26(1)(a) EqA 2010

7. Was the following conduct "related to" C's religious belief as set out at 2.b above (and/or
those set out at 3 and 4 above if the same amount to religious beliefs) within the meaning
of section 26(1)(a) EqA 2010:
a. Rl's alleged acts as set out at 5.a to 5.c and 6.a above;
b. R2's termination of C's contract on 21 March 2019?

8. Did the conduct of R1 and/or R2 have the effect of:
a. violating C's dignity; or
h. creating an intimidating, hostile, degrading, humiliating or offensive
environment for C?

D. Direct religious discrimination (s13 EqA 2010)

9. Did R1 act as set out at 5.a to 5.c and 6.a above?

10. If so did R1 thereby subject C to a detriment?

11. If so was such conduct done because of C's religion or religious beliefs as set out at 2.b
above (and/or those set out at 3 and 4 above if the same amount to religious beliefs)?

12. Did R2 dismiss C because of her religious beliefs as set out at 2.b above?

13. In each case did the respondent treat C less favourably than it treats or would have treated
a hypothetical comparator in comparable circumstances?

14. Does less favourable treatment on the grounds of an expression or manifestation of a
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protected belief constitute direct discrimination? If so, did the respondent in each case
treat C less favourably on the grounds of any proven expression or manifestation of a
protected belief?

15. In each case did the respondent apply a genuine occupational requirement compliant
with Schedule 9 to EqA 2010?

E. Indirect discrimination (s19 EqA 2010)

16. Did R1 apply to C a provision, criteria or practice (PCP) that:

above (and/or those set out at 3 and 4 above if the same amount to religious beliefs)?

E. Indirect discrimination (s19 EgA 2010)

16. Did R1 apply to C a provision, criteria or practice (PCP) that:

a. it is unwilling to provide its services to a performer who is subjected to public
criticism for a social media post which condemns homosexual practices on
religious grounds; and
b. it regards such public criticism as sufficient grounds to terminate the contract
without notice?

17. Did R2 apply to C a PCP that an actor who is known to hold, and/or to have expressed
(a) the Biblical teaching on sexual ethics (including on the issue of homosexual practices),
and/or (b) a view that homosexual practice is sinful or "not right", is considered
unsuitable (i) to be engaged by the Theatre in a performance, and/or (ii) to be engaged
by the Theatre for a major part in a performance, and/or (iii) to be engaged for a part of
a homosexual character?

18. If so, did the respondent in question apply, or would it have applied, the same PCP to
others who are not Christian or who did not hold the religious beliefs relied on by C?
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19. If so, did the PCP put, or would it put, others who are Christian or who hold the religious
beliefs relied on by C at a particular disadvantage when compared with others who do
not have that religion or who do not hold those religious beliefs, namely that
a. (in the case of R1) their ability to benefit from Rl's services is or would be
diminished?
b. (in the case of R2) their ability to perform in plays produced or co-produced by
R2 is or would be diminished?

20. If so, did the PCP put C at that disadvantage?

21. If so, was the respondent's decision to terminate its contract with C a proportionate
means of achieving a legitimate aim?

a. R1 relies on the following aims singly or together:
i. ensuring trust and confidence is retained with all Clients;
ii. maintaining and/or promote a positive reputation within the theatre and
creative arts industries (including the need to avoid adverse publicity);
iii. maintaining and/or promoting positive working relationships with key
stakeholders including theatre companies;
iv. fulfilling duties owed to other Clients;
v. ensuring and promoting the viability of the agency which could not
require it to promote a Client which would be unable to obtain work;
vi. maintaining cohesion and morale within R l's workforce;
vii. safeguarding C's own welfare which would be undermined were the
respondent to continue promoting her and her activities 'throughout the
world, in every branch, medium and form of the entertainment industry'
as required by the Agreement.

b. R2 relies on the following aims singly or together:
i. securing the commercial success and viability of the Production;
ii. securing the artistic integrity and success of the Production, including
ensuring that audiences could connect to the greatest possible degree,
and without negativity or distraction, with Celie and with the
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Production as a whole;
iii. minimising adverse publicity and its effect on members of the cast and
production team;
iv. maintaining the reputation of the respondent, the cast and the
production team, and of the Birmingham Hippodrome;
v. ensuring the harmony, cohesiveness and effectiveness of the cast and
production team and a positive working environment for them;
vi. ensuring the continued participation of other cast and production team
members;
vii. maintaining the standing of The Color Purple as an important LGBTQ
work of art;
viii. ensuring the overall viability of the Production.

F. Discrimination: remedy

22. Should the tribunal make a declaration and if so in what terms?

23. Should the tribunal make a recommendation and if so in what terms?

24. What if any loss has C suffered as a result of the unlawful act of the respondent in
question, and to what extent should any compensation be adjusted having regard to other
causative factors?

25. As to mitigation:
a. What sums if any has C received by way of mitigation of loss?
b. Has C taken all reasonable steps to mitigate her loss?
c. Has C failed to mitigate her loss, or caused loss herself, or done an intervening
act breaking the chain of causation, by courting publicity in connection with this
litigation?

26. If C has suffered any loss as a result of discrimination by either respondent, would part
or all of that loss have been suffered anyway if there had been no discrimination?
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27. In relation to indirect discrimination:
a. Was the PCP applied with the intention of discriminating against C?
b. If not, is it appropriate to make any award of compensation having regard to the
availability of relief by way of declaration or recommendation?'

G. Breach of contract (R2 only)

28. It is agreed:
c. that R2 was contractually obliged to give a reasonable period of notice before
terminating C's contract;
d. that R2 terminated C's contract without notice on 21 March 2019.

29. What was a reasonable period of notice?

30. To what damages (if any) is C entitled for breach of contract?

31. Is the claim vexatious or an abuse of process in whole or in part because R2 has at all
times made clear its readiness to pay C the sum of £4,309 for which C has failed to
submit an invoice?
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OPINION
_________________
THAPAR, Circuit Judge. Traditionally, American universities have been beacons of
intellectual diversity and academic freedom. They have prided themselves on being forums
where controversial ideas are discussed and debated. And they have tried not to stifle debate by
picking sides. But Shawnee State chose a different route: It punished a professor for his speech
on a hotly contested issue. And it did so despite the constitutional protections afforded by the
First Amendment. The district court dismissed the professor’s free-speech and free-exercise
claims. We see things differently and reverse.
I.
The district court decided this case on a motion to dismiss, so we construe the complaint
in the light most favorable to the plaintiff. That means we must accept the complaint’s factual
allegations as true and draw all reasonable inferences in Meriwether’s favor. Handy-Clay v. City
of Memphis, 695 F.3d 531, 538 (6th Cir. 2012). Under this standard, we must reverse the district
court’s dismissal unless “it appears beyond doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to relief.” Id. (quoting Guzman v. U.S. Dep’t of
Homeland Sec., 679 F.3d 425, 429 (6th Cir. 2012)).
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A.
Nicholas Meriwether is a philosophy professor at Shawnee State University, a small
public college in Portsmouth, Ohio. Shawnee State began awarding bachelor’s degrees just
thirty years ago. And for twenty-five of those years, Professor Meriwether has been a fixture at
the school. He has served in the faculty senate, designed a bachelor’s degree program in
Philosophy and Religion, led study-abroad trips, and taught countless students in classes ranging
from Ethics to the History of Christian Thought. Up until the incident that triggered this lawsuit,
Meriwether had a spotless disciplinary record.
Professor Meriwether is also a devout Christian. He strives to live out his faith each day.
And, like many people of faith, his religious convictions influence how he thinks about “human
nature, marriage, gender, sexuality, morality, politics, and social issues.” R. 34, Pg. ID 1469.
Meriwether believes that “God created human beings as either male or female, that this sex is
fixed in each person from the moment of conception, and that it cannot be changed, regardless of
an individual’s feelings or desires.” Id. He also believes that he cannot “affirm as true ideas and
concepts that are not true.” Id. Being faithful to his religion was never a problem at Shawnee
State. But in 2016, things changed.
At the start of the school year, Shawnee State emailed the faculty informing them that
they had to refer to students by their “preferred pronoun[s].” Id. at 1471–72. Meriwether asked
university officials for more details about the new pronoun policy, and the officials confirmed
that professors would be disciplined if they “refused to use a pronoun that reflects a student’s
self-asserted gender identity.”

Id. at 1472.

What if a professor had moral or religious

objections? That didn’t matter: The policy applied “regardless of the professor’s convictions or
views on the subject.” Id.
When Meriwether asked to see the revised policy, university officials pointed him to the
school’s existing policy prohibiting discrimination “because of . . . gender identity.” R. 34-1, Pg.
ID 1509. That policy applies to all of the university’s “employees, students, visitors, agents and
volunteers”; it applies at both academic and non-academic events; it applies on all university
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property (including classrooms, dorms, and athletic fields); and it sometimes applies off campus.
R. 34-2, Pg. ID 1511–12.
Meriwether approached the chair of his department, Jennifer Pauley, to discuss his
concerns about the newly announced rules. Pauley was derisive and scornful. Knowing that
Meriwether had successfully taught courses on Christian thought for decades, she said that
Christians are “primarily motivated out of fear” and should be “banned from teaching courses
regarding that religion.” R. 34, Pg. ID 1473. In her view, even the “presence of religion in
higher education is counterproductive.” Id.
Meriwether continued to teach students without incident until January 2018. On the first
day of class, Meriwether was using the Socratic method to lead discussion in his course on
Political Philosophy. When using that method, he addresses students as “Mr.” or “Ms.” He
believes “this formal manner of addressing students helps them view the academic enterprise as a
serious, weighty endeavor” and “foster[s] an atmosphere of seriousness and mutual respect.” Id.
at 1475. He “has found that addressing students in this fashion is an important pedagogical tool
in all of his classes, but especially in Political Philosophy where he and [the] students discuss
many of the most controversial issues of public concern.” Id. In that first class, one of the
students Meriwether called on was Doe. According to Meriwether, “no one . . . would have
assumed that [Doe] was female” based on Doe’s outward appearances. Id. at 1474. Thus,
Meriwether responded to a question from Doe by saying, “Yes, sir.” Id. This was Meriwether’s
first time meeting Doe, and the university had not provided Meriwether with any information
about Doe’s sex or gender identity.
After class, Doe approached Meriwether and “demanded” that Meriwether “refer to
[Doe] as a woman” and use “feminine titles and pronouns.” Id. at1475. This was the first time
that Meriwether learned that Doe identified as a woman.

So Meriwether paused before

responding because his sincerely held religious beliefs prevented him from communicating
messages about gender identity that he believes are false. He explained that he wasn’t sure if he
could comply with Doe’s demands. Doe became hostile—circling around Meriwether at first,
and then approaching him in a threatening manner: “I guess this means I can call you a cu--.”
Id. Doe promised that Meriwether would be fired if he did not give in to Doe’s demands.
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Meriwether reported the incident to senior university officials, including the Dean of
Students and his department chair, Jennifer Pauley. University officials then informed their Title
IX office of the incident. Officials from that office met with Doe and escalated Doe’s complaint
to Roberta Milliken, the Acting Dean of the College of Arts and Sciences.
Dean Milliken went to Meriwether’s office the next day.

She “advised” that he

“eliminate all sex-based references from his expression”—no using “he” or “she,” “him” or
“her,” “Mr.” or “Ms.,” and so on. Id. at 1476–77. Meriwether pointed out that eliminating
pronouns altogether was next to impossible, especially when teaching.

So he proposed a

compromise: He would keep using pronouns to address most students in class but would refer to
Doe using only Doe’s last name. Dean Milliken accepted this compromise, apparently believing
it followed the university’s gender-identity policy.
Doe continued to attend and participate in Meriwether’s class.

But Doe remained

dissatisfied and, two weeks into the semester, complained to university officials again. So Dean
Milliken paid Meriwether another visit. This time, she said that if Meriwether did not address
Doe as a woman, he would be violating the university’s policy.
Soon after, Meriwether accidentally referred to Doe using the title “Mr.” before
immediately correcting himself. Around this time, Doe again complained to the university’s
Title IX Coordinator and threatened to retain counsel if the university didn’t take action. So
Dean Milliken once again came to Meriwether’s office. She reiterated her earlier demand and
threatened disciplinary action if he did not comply.
Trying to find common ground, Meriwether asked whether the university’s policy would
allow him to use students’ preferred pronouns but place a disclaimer in his syllabus “noting that
he was doing so under compulsion and setting forth his personal and religious beliefs about
gender identity.” R. 34, Pg. ID 1478. Dean Milliken rejected this option out of hand. She
insisted that putting a disclaimer in the syllabus would itself violate the university’s genderidentity policy.
During the rest of the semester, Meriwether called on Doe using Doe’s last name, and
“Doe displayed no anxiety, fear, or intimidation” while attending class. Id. at 1477–79. In fact,
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Doe excelled and participated as much or more than any other student in the course. At the end
of the semester, Meriwether awarded Doe a “high grade.” Id. at 1479. This grade reflected
Doe’s “very good work” and “frequent participation in class discussions.” Id.
B.
As the semester proceeded, Meriwether continued to search for an accommodation of his
personal and religious views that would satisfy the university. But Shawnee State was not
willing to compromise. After Dean Milliken’s final meeting with Meriwether, she sent him a
formal letter reiterating her demand: Address Doe in the same manner “as other students who
identify themselves as female.” R. 34-9, Pg. ID 1702. The letter said that if Meriwether did not
comply, “the University may conduct an investigation” and that he could be subject to “informal
or formal disciplinary action.” Id.
Then, just a few days later—and without waiting for a response from Meriwether—
Milliken announced that she was “initiating a formal investigation.” R. 34-10, Pg. ID 1703. She
claimed that she was doing so because she received “another complaint from a student in
[Meriwether’s] class.” Id. The complaint was again from Doe. When Meriwether again asked
whether an accommodation might be possible given his sincerely held beliefs, Milliken shot him
down. She said he had just two options: (1) stop using all sex-based pronouns in referring to
students (a practical impossibility that would also alter the pedagogical environment in his
classroom), or (2) refer to Doe as a female, even though doing so would violate Meriwether’s
religious beliefs.
Dean Milliken referred the matter to Shawnee State’s Title IX office. Over the coming
months, the university’s Title IX staff conducted a less-than-thorough investigation.

They

interviewed just four witnesses—Meriwether, Doe, and two other transgender students. They
did not ask Meriwether to recommend any potential witnesses.

And aside from Doe and

Meriwether themselves, none of the witnesses testified about a single interaction between the
two.
Shawnee State’s Title IX office concluded that “Meriwether’s disparate treatment [of
Doe] ha[d] created a hostile environment” in violation of the university’s nondiscrimination
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policies. R. 34-13, Pg. ID 1719. Those policies prohibit “discrimination against any individual
because of . . . gender identity.” R. 34-1, Pg. ID 1509. They define gender identity as a
“person’s innermost concept of self as male or female or both or neither.” R. 34-2, Pg. ID 1522.
And they define a hostile educational environment as “any situation in which there is harassing
conduct that limits, interferes with or denies educational benefits or opportunities, from both a
subjective (the complainant’s) and an objective (reasonable person’s) viewpoint.” Id. at 1522–
23. The Title IX report concluded that because Doe “perceives them self as a female,” and
because Meriwether has “refuse[d] to recognize” that identity by using female pronouns,
Meriwether engaged in discrimination and “created a hostile environment.” R. 34-13, Pg. ID
1719. The report did not mention Meriwether’s request for an accommodation based on his
sincerely held religious beliefs.
After the Title IX report issued, Dean Milliken informed Meriwether that she was
bringing a “formal charge” against him under the faculty’s collective bargaining agreement.
R. 34-14, Pg. ID 1731. She then issued her own report setting forth her findings: “Because
Dr. Meriwether repeatedly refused to change the way he addressed [Doe] in his class due to his
views on transgender people, and because the way he treated [Doe] was deliberately different
than the way he treated others in the class, . . . he effectively created a hostile environment for
[Doe].” R. 34-17, Pg. ID 1742. Milliken’s whole explanation of how Meriwether violated
university policy spanned just one paragraph. Id. (final paragraph). Finally, to create a “safe
educational experience for all students,” Dean Milliken concluded that it was necessary to
discipline Meriwether. Id. She recommended placing a formal warning in his file.
Provost Jeffrey Bauer was tasked with reviewing Milliken’s disciplinary recommendation
before it was imposed. Meriwether wrote Provost Bauer a letter stating that he treated Doe
exactly the same as he treated all male students; that he began referring to Doe without pronouns
and by Doe’s last name as an accommodation to Doe; and that Doe’s “access to educational
benefits and opportunities was never jeopardized.” R. 34-18, Pg. ID 1766. Meriwether further
explained that he could not use female pronouns to refer to Doe due to his “conscience and
religious convictions.” Id. He asked Provost Bauer to allow “reasonable minds . . . to differ” on
this “newly emerging cultural issue.” Id. Provost Bauer rejected Meriwether’s request, stating
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that he “approve[d] Dean Milliken’s recommendation of formal disciplinary action.” R. 34-19,
Pg. ID 1770. Bauer did not address Meriwether’s arguments to the contrary, nor did he grapple
with Meriwether’s request for a religious accommodation.
Shawnee State then placed a written warning in Meriwether’s file.

The warning

reprimanded Meriwether and directed him to change the way he addresses transgender students
to “avoid further corrective actions.” R. 34-20, Pg. ID 1771. What does “further corrective
actions” mean? Suspension without pay and termination, among other possible punishments.
R. 34-4, Pg. ID 1646; see also R. 34, Pg. ID 1487.
C.
The Shawnee State faculty union then filed a grievance on Meriwether’s behalf. It asked
the university to (1) vacate the disciplinary action, and (2) allow Meriwether to keep speaking in
a manner consistent with his religious beliefs.
Provost Bauer, who had already rejected Meriwether’s claim once, was tasked with
deciding the grievance. A union representative, Dr. Chip Poirot, joined Meriwether to present
the grievance at a hearing. From the outset, Bauer exhibited deep hostility. He repeatedly
interrupted the representative and made clear that he would not discuss the academic freedom
and religious discrimination aspects of the case. The union representative tried to explain the
teachings of Meriwether’s church and why Meriwether felt he was being compelled to affirm a
position at odds with his faith. At one point during the hearing, Provost Bauer “openly laughed.”
R. 34-24, Pg. ID 1780. Indeed, Bauer was so hostile that the union representative “was not able
to present the grievance.” Id. at 1780–81. Bauer denied the grievance.
The next step in Shawnee State’s grievance process involved an appeal to the university’s
president. In a twist of fate, the president turned out to be Bauer. Shortly after Provost Bauer
denied the grievance, he was appointed interim university president. Bauer designated two of his
representatives, Shawnee State’s Labor Relations Director and General Counsel, to meet with
Meriwether and Poirot on his behalf.
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The officials agreed with the union that Meriwether’s conduct had not “created a hostile
educational environment.” R. 34-27, Pg. ID 1799. But they recommended ruling against
Meriwether anyway. This was, they said, not a hostile-environment case; instead, it was a
“differential treatment” case. Id. This change in theory contradicted the Title IX investigation
and Dean Milliken’s disciplinary recommendation (which Provost Bauer approved)—both of
which accused Meriwether of violating university policy by “creat[ing] a hostile environment for
[Doe].”

R. 34-13, Pg. ID 1719; R. 34-17, Pg. ID 1741–42.

The officials justified the

university’s refusal to accommodate Meriwether’s religious beliefs by equating his views to
those of a hypothetical racist or sexist. R. 34, Pg. ID 1490; R. 34-27, Pg. ID 1799. Since the
university would not accommodate religiously motivated racism or sexism, it ought not
accommodate Meriwether’s religious beliefs. Bauer adopted his representatives’ findings and
denied the grievance again.
That was the end of the grievance process at Shawnee State. Because Meriwether now
fears that he will be fired or suspended without pay if he does not toe the university’s line on
gender identity, he alleges he cannot address “a high profile issue of public concern that has
significant philosophical implications.” R. 34, Pg. ID 1492–93. He steers class discussions
away from gender-identity issues and has refused to address the subject when students have
raised it in class. The warning letter in Meriwether’s file will also make it “difficult, if not
impossible,” for him to obtain a position at another institution once he retires from Shawnee
State. Id. at 1493.
D.
Out of options at Shawnee State, Meriwether filed this lawsuit. He alleged that the
university violated his rights under: (1) the Free Speech and Free Exercise Clauses of the First
Amendment; (2) the Due Process and Equal Protection Clauses of the Fourteenth Amendment;
(3) the Ohio Constitution; and (4) his contract with the university.
The district court referred the case to a magistrate judge. Doe and an organization,
Sexuality and Gender Acceptance, then moved to intervene, and the magistrate granted their
motion. Next, the defendants and intervenors filed separate motions to dismiss under Rule
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The magistrate recommended dismissing all of Meriwether’s federal claims and

declining to exercise supplemental jurisdiction over his state-law claims.

Meriwether then

objected to the magistrate’s report and recommendation. But the district court adopted it in full.
Meriwether now appeals the district court’s decision, except for its dismissal of his equalprotection claim. We first address Meriwether’s free-speech claim before turning to his freeexercise and due-process claims.
II.
“Universities have historically been fierce guardians of intellectual debate and free
speech.”

Speech First, Inc. v. Schlissel, 939 F.3d 756, 761 (6th Cir. 2019).

But here,

Meriwether alleges that Shawnee State’s application of its gender-identity policy violated the
Free Speech Clause of the First Amendment. The district court rejected this argument and held
that a professor’s speech in the classroom is never protected by the First Amendment. We
disagree: Under controlling Supreme Court and Sixth Circuit precedent, the First Amendment
protects the academic speech of university professors. Since Meriwether has plausibly alleged
that Shawnee State violated his First Amendment rights by compelling his speech or silence and
casting a pall of orthodoxy over the classroom, his free-speech claim may proceed.
A.
1.
Start with the basics. The First Amendment protects “the right to speak freely and the
right to refrain from speaking at all.” Wooley v. Maynard, 430 U.S. 705, 714 (1977). Thus, the
government “may not compel affirmance of a belief with which the speaker disagrees.” Hurley
v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Bos., 515 U.S. 557, 573 (1995). When the
government tries to do so anyway, it violates this “cardinal constitutional command.” Janus v.
Am. Fed’n of State, Cnty. & Mun. Emps., Council 31, 138 S. Ct. 2448, 2463 (2018).
It should come as little surprise, then, “that prominent members of the founding
generation condemned laws requiring public employees to affirm or support beliefs with which
they disagreed.”

Id. at 2471 & n.8 (citing examples including Thomas Jefferson, Oliver
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Ellsworth, and Noah Webster). Why? Because free speech is “essential to our democratic form
of government.” Id. at 2464. Without genuine freedom of speech, the search for truth is
stymied, and the ideas and debates necessary for the continuous improvement of our republic
cannot flourish. See id.
Courts have often recognized that the Free Speech Clause applies at public universities.
See, e.g., Ward v. Polite, 667 F.3d 727, 732–33 (6th Cir. 2012). Thus, the state may not act as
though professors or students “shed their constitutional rights to freedom of speech or expression
at the [university] gate.” Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506
(1969). Government officials violate the First Amendment whenever they try to “prescribe what
shall be orthodox in politics, nationalism, religion, or other matters of opinion,” and when they
“force citizens to confess by word or act their faith therein.” W. Va. State Bd. of Educ. v.
Barnette, 319 U.S. 624, 642 (1943).
To be sure, free-speech rules apply differently when the government is doing the
speaking. And that remains true even when a government employee is doing the talking. Thus,
in Garcetti v. Ceballos, the Supreme Court held that normally “when public employees make
statements pursuant to their official duties, the employees are not speaking as citizens for First
Amendment purposes, and the Constitution does not insulate their communications from
employer discipline.” 547 U.S. 410, 421 (2006).
2.
Here, the threshold question is whether the rule announced in Garcetti bars Meriwether’s
free-speech claim. It does not.
Garcetti set forth a general rule regarding government employees’ speech.

But it

expressly declined to address whether its analysis would apply “to a case involving
speech related to scholarship or teaching.” 547 U.S. at 425; see also Adams v. Trs. of the Univ.
of N.C.-Wilmington, 640 F.3d 550, 563 (4th Cir. 2011) (“The plain language of Garcetti thus
explicitly left open the question of whether its principles apply in the academic genre where
issues of ‘scholarship or teaching’ are in play.”). Although Garcetti declined to address the
question, we can turn to the Supreme Court’s prior decisions for guidance. Those decisions have
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“long recognized that, given the important purpose of public education and the expansive
freedoms of speech and thought associated with the university environment, universities occupy
a special niche in our constitutional tradition.” Grutter v. Bollinger, 539 U.S. 306, 329 (2003).
Start with Sweezy v. New Hampshire. 354 U.S. 234 (1957) (plurality opinion). During
the McCarthy era, New Hampshire instituted a loyalty program “to eliminate ‘subversive
persons’ among government personnel.”

Id. at 236.

The state legislature authorized the

Attorney General to become a “one-man legislative committee” and take appropriate action if he
found that a person was “subversive.” Id. at 236–37. When the Attorney General questioned
public university professor Paul Sweezy, he declined to reveal the contents of a lecture he had
delivered to “100 students in [a] humanities course.” Id. at 243. The Attorney General then had
the court hold him in contempt. Id. at 244–45. The case ultimately made its way to the Supreme
Court, which held that a legislative inquiry into the contents of a professor’s lectures
“unquestionably was an invasion of [his] liberties in the areas of academic freedom and political
expression.” Id. at 250. The Court explained that it “could not be seriously debated” that a
professor’s “right to lecture” is protected by the Constitution. Id. at 249–50. And it emphasized
“[t]he essentiality of freedom in the community of American universities.” Id. at 250. When the
state targets professors’ academic freedom rather than protects it, scholarship, teaching, and
education “cannot flourish.”

Id.; see also id. at 262 (Frankfurter, J., concurring in result)

(“Political power must abstain from intrusion into this activity of freedom . . . except for reasons
that are exigent and obviously compelling.”).
A decade later, in a case involving a similar New York law banning “subversive”
activities, the Supreme Court affirmed that the Constitution protects “academic freedom, which
is of transcendent value to all of us and not merely to the teachers concerned.” Keyishian v. Bd.
of Regents, 385 U.S. 589, 603 (1967). It characterized academic freedom as “a special concern
of the First Amendment” and said that the First Amendment “does not tolerate laws that cast a
pall of orthodoxy over the classroom.”

Id.

After all, the classroom is “peculiarly the

‘marketplace of ideas.’” Id. And when the state stifles a professor’s viewpoint on a matter of
public import, much more than the professor’s rights are at stake. Our nation’s future “depends
upon leaders trained through wide exposure to [the] robust exchange of ideas”—not through the
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“authoritative” compulsion of orthodox speech. Id. (citation omitted); accord Sweezy, 354 U.S.
at 249–50 (plurality opinion) (“To impose any strait jacket upon the intellectual leaders in our
colleges and universities would imperil the future of our Nation.”).
Together, Sweezy and Keyishian establish that the First Amendment protects the
free-speech rights of professors when they are teaching. See also Healy v. James, 408 U.S. 169,
180–81 (1972) (“[W]e break no new constitutional ground in reaffirming this Nation’s
dedication to safeguarding academic freedom.”); Tinker, 393 U.S. at 506 (“First Amendment
rights . . . are available to teachers[.]”).
As a result, our court has rejected as “totally unpersuasive” “the argument that teachers
have no First Amendment rights when teaching, or that the government can censor teacher
speech without restriction.” Hardy v. Jefferson Cmty. Coll., 260 F.3d 671, 680 (6th Cir. 2001).
And we have recognized that “a professor’s rights to academic freedom and freedom of
expression are paramount in the academic setting.” Bonnell v. Lorenzo, 241 F.3d 800, 823 (6th
Cir. 2001); see Dambrot v. Cent. Mich. Univ., 55 F.3d 1177, 1188–89 (6th Cir. 1995).1 Simply
put, professors at public universities retain First Amendment protections at least when engaged
in core academic functions, such as teaching and scholarship. See Hardy, 260 F.3d at 680.
In reaffirming this conclusion, we join three of our sister circuits: the Fourth, Fifth, and
Ninth. In Adams v. Trustees of the University of North Carolina–Wilmington, the Fourth Circuit
held that Garcetti left open the question whether professors retained academic-freedom rights
under the First Amendment. 640 F.3d at 562. It concluded that the rule announced in Garcetti
does not apply “in the academic context of a public university.” Id.; see also Lee v. York Cnty.
Sch. Div., 484 F.3d 687, 694 n.11 (4th Cir. 2007). The Fifth Circuit has also held that the speech
of public university professors is constitutionally protected, reasoning that “academic freedom is
a special concern of the First Amendment.” Buchanan v. Alexander, 919 F.3d 847, 852–53 (5th
Cir. 2019) (quotation omitted) (analyzing the claim under the Pickering-Connick framework).
1Shawnee

State and the intervenors suggest that our decision in Evans-Marshall v. Board of Education of
Tipp City is to the contrary. 624 F.3d 332 (6th Cir. 2010). Not so. There, we held that “the First Amendment does
not extend to the in-class curricular speech of teachers in primary and secondary schools.” Id. at 334. We
distinguished college and university professors and made clear that our holding was limited to schoolteachers. Id. at
343–44.
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Likewise, the Ninth Circuit has recognized that “if applied to teaching and academic writing,
Garcetti would directly conflict with the important First Amendment values previously
articulated by the Supreme Court.” Demers v. Austin, 746 F.3d 402, 411 (9th Cir. 2014). Thus,
it held that “Garcetti does not—indeed, consistent with the First Amendment, cannot—apply to
teaching and academic writing that are performed ‘pursuant to the official duties’ of a teacher
and professor.” Id. at 412.
One final point worth considering: If professors lacked free-speech protections when
teaching, a university would wield alarming power to compel ideological conformity.
A university president could require a pacifist to declare that war is just, a civil rights icon to
condemn the Freedom Riders, a believer to deny the existence of God, or a Soviet émigré to
address his students as “comrades.”

That cannot be.

“If there is any fixed star in our

constitutional constellation, it is that no official, high or petty, can prescribe” such orthodoxy.
Barnette, 319 U.S. at 642.
3.
Shawnee State and the intervenors raise several arguments in response.
First, they suggest that we ought not apply the Supreme Court’s academic-freedom cases
that preceded Garcetti. But our job as lower court judges is to apply existing Supreme Court
precedent unless it is expressly overruled. Agostini v. Felton, 521 U.S. 203, 237 (1997). And
here, the Supreme Court has not overruled its academic-freedom cases. “It is not our prerogative
to set this binding precedent aside.” Mayhew v. Town of Smyrna, 856 F.3d 456, 464 (6th Cir.
2017). Nor is it our prerogative to cast aside our holding “that a teacher’s in-class speech
deserves constitutional protection.” Hardy, 260 F.3d at 680. Garcetti expressed no view on this
issue and even recognized that “expression related to . . . classroom instruction” might not fit
within the Court’s “customary employee-speech jurisprudence.” Garcetti, 547 U.S. at 425.
Thus, we remain bound by prior Supreme Court and Sixth Circuit precedent in this area.
Second, they argue that even if there is an academic-freedom exception to Garcetti, it
does not protect Meriwether’s use of titles and pronouns in the classroom. As they would have
it, the use of pronouns has nothing to do with the academic-freedom interests in the substance of
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classroom instruction. But that is not true. Any teacher will tell you that choices about how to
lead classroom discussion shape the content of the instruction enormously. That is especially so
here because Meriwether’s choices touch on gender identity—a hotly contested matter of public
concern that “often” comes up during class discussion in Meriwether’s political philosophy
courses. R. 34, Pg. ID 1492; see Janus, 138 S. Ct. at 2476 (describing gender identity as a
“controversial [and] sensitive political topic[] . . . of profound value and concern to the public”
(cleaned up)).
By forbidding Meriwether from describing his views on gender identity even in his
syllabus, Shawnee State silenced a viewpoint that could have catalyzed a robust and insightful
in-class discussion. Under the First Amendment, “the mere dissemination of ideas . . . on a state
university campus may not be shut off in the name alone of ‘conventions of decency.’” Papish
v. Bd. of Curators of the Univ. of Mo., 410 U.S. 667, 670 (1973) (per curiam). Rather, the lesson
of Pickering and the Court’s academic-freedom decisions is that the state may do so only when
its interest in restricting a professor’s in-class speech outweighs his interest in speaking.
Remember, too, that the university’s position on titles and pronouns goes both ways. By
defendants’ logic, a university could likewise prohibit professors from addressing university
students by their preferred gender pronouns—no matter the professors’ own views. And it could
even impose such a restriction while denying professors the ability to explain to students why
they were doing so. But that’s simply not the case. Without sufficient justification, the state
cannot wield its authority to categorically silence dissenting viewpoints.

See Keyishian,

385 U.S. at 602–03; Sweezy, 354 U.S. at 250–51 (plurality opinion); Wieman v. Updegraff,
344 U.S. 183, 195–96 (1952) (Frankfurter, J., concurring); Barnette, 319 U.S. at 639; see also
Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 835–36 (1995).
Thus, the academic-freedom exception to Garcetti covers all classroom speech related to
matters of public concern, whether that speech is germane to the contents of the lecture or not.
The need for the free exchange of ideas in the college classroom is unlike that in other public
workplace settings. And a professor’s in-class speech to his students is anything but speech by
an ordinary government employee. Indeed, in the college classroom there are three critical
interests at stake (all supporting robust speech protection): (1) the students’ interest in receiving
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informed opinion, (2) the professor’s right to disseminate his own opinion, and (3) the public’s
interest in exposing our future leaders to different viewpoints. See Lane v. Franks, 573 U.S. 228,
236 (2014); Sweezy, 354 U.S. at 250 (plurality opinion). Because the First Amendment “must
always be applied ‘in light of the special characteristics of the . . . environment’ in the particular
case,” Healy, 408 U.S. at 180 (alteration in original) (quoting Tinker, 393 U.S. at 506), public
universities do not have a license to act as classroom thought police.

They cannot force

professors to avoid controversial viewpoints altogether in deference to a state-mandated
orthodoxy. Otherwise, our public universities could transform the next generation of leaders into
“closed-circuit recipients of only that which the State chooses to communicate.”

Tinker,

393 U.S. at 511. Thus, “what constitutes a matter of public concern and what raises academic
freedom concerns is of essentially the same character.” Dambrot, 55 F.3d at 1188.
Of course, some classroom speech falls outside the exception: A university might, for
example, require teachers to call roll at the start of class, and that type of non-ideological
ministerial task would not be protected by the First Amendment. Shawnee State says that the
rule at issue is similarly ministerial. But as we discuss below, titles and pronouns carry a
message.

The university recognizes that and wants its professors to use pronouns to

communicate a message: People can have a gender identity inconsistent with their sex at birth.
But Meriwether does not agree with that message, and he does not want to communicate it to his
students. That’s not a matter of classroom management; that’s a matter of academic speech.
Finally, defendants argue that academic freedom belongs to public universities, not
professors. But we’ve held that university professors “have . . . First Amendment rights when
teaching” that they may assert against the university. Hardy, 260 F.3d at 680; see Bonnell, 241
F.3d at 823. So this arguments fails.
B.
Although Garcetti does not bar Meriwether’s free-speech claim, that is not the end of the
matter.

We must now apply the longstanding Pickering-Connick framework to determine

whether Meriwether has plausibly alleged that his in-class speech was protected by the First
Amendment. See Hardy, 260 F.3d at 678 (taking this approach in an academic-speech case);
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Adams, 640 F.3d at 564 (same); Buchanan, 919 F.3d at 853 (same); Demers, 746 F.3d at 412–13
(same). Under that framework, we ask two questions: First, was Meriwether speaking on “a
matter of public concern”? Connick v. Myers, 461 U.S. 138, 146 (1983). And second, was his
interest in doing so greater than the university’s interest in “promoting the efficiency of the
public services it performs through” him? Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968).
1.
To determine whether speech involves a matter of public concern, we look to the
“content, form, and context of a given statement, as revealed by the whole record.” Connick,
461 U.S. at 147–48. When speech relates “to any matter of political, social, or other concern to
the community,” it addresses a matter of public concern. Id. at 146. Thus, a teacher’s in-class
speech about “race, gender, and power conflicts” addresses matters of public concern. Hardy,
260 F.3d at 679. A basketball coach using racial epithets to motivate his players does not.
Dambrot, 55 F.3d at 1190. “The linchpin of the inquiry is, thus, for both public concern and
academic freedom, the extent to which the speech advances an idea transcending personal
interest or opinion which impacts our social and/or political lives.” Id. at 1189.
Meriwether did just that in refusing to use gender-identity-based pronouns. And the
“point of his speech” (or his refusal to speak in a particular manner) was to convey a message.
Id. at 1187. Taken in context, his speech “concerns a struggle over the social control of language
in a crucial debate about the nature and foundation, or indeed real existence, of the sexes.”
Professors’ Amicus Br. at 1. That is, his mode of address was the message. It reflected his
conviction that one’s sex cannot be changed, a topic which has been in the news on many
occasions and “has become an issue of contentious political . . . debate.” See Cockrel v. Shelby
Cnty. Sch. Dist., 270 F.3d 1036, 1051 (6th Cir. 2001).
From courts to schoolrooms this controversy continues.

Recently, the Fifth

Circuit rejected an appellant’s motion to be referred to by the appellant’s preferred gender
pronouns—over an “emphatic[] dissent.” United States v. Varner, 948 F.3d 250, 254, 261 (5th
Cir. 2020). And, on the other side, a Texas high school generated controversy when it permitted
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its students to display preferred gender pronouns on their online profiles.2 Further examples
abound. In short, the use of gender-specific titles and pronouns has produced a passionate
political and social debate. All this points to one conclusion: Pronouns can and do convey a
powerful message implicating a sensitive topic of public concern.
The history of pronoun usage in American discourse underscores this point. Following
the 1745 publication of Anne Fisher’s A New Grammar, the “idea that he, him and his should go
both ways caught on and was widely adopted.”3 But in the latter half of the twentieth century,
gendered pronouns became imbued with new meaning. The feminist movement came to view
the generic use of masculine pronouns as “a crucial mechanism for the conceptual invisibility of
women.” Carol Sanger, Feminism and Disciplinarity: The Curl of the Petals, 27 Loy. L.A.
L. Rev. 225, 247 n.87 (1993). It regarded the “generic masculine pronoun” as rooted in “preexisting cultural prejudice” and subtly “influencing our perceptions and recirculating the sexist
prejudice.” Deborah Cameron, Feminism and Linguistic Theory 137 (2d ed. 1992); see also
Susan A. Speer, Gender Talk: Feminism, Discourse and Conversation Analysis 2–3 (2005). As
a result, “feminist attempts at language reform” served as a means for “sensitiz[ing] individuals
to ways in which language is discriminatory towards women.” Susan Ehrlich & Ruth King,
Gender-based language reform and the social construction of meaning, 3 Discourse & Soc’y
151, 156 (1992). To the feminist cause, pronouns mattered.
And history tends to repeat itself. Never before have titles and pronouns been scrutinized
as closely as they are today for their power to validate—or invalidate—someone’s perceived sex
or gender identity. Meriwether took a side in that debate. Through his continued refusal to
address Doe as a woman, he advanced a viewpoint on gender identity. See Dambrot, 55 F.3d at
1189. Meriwether’s speech manifested his belief that “sex is fixed in each person from the
moment of conception, and that it cannot be changed, regardless of an individual’s feelings or
desires.” R. 34, Pg. ID 1469. The “focus,” “point,” “intent,” and “communicative purpose” of
2Alexandra

Cronin, Controversy Sparks over Frisco Transgender Students’ Right to Choose Preferred
Pronouns, LOCAL PROFILE (Sept. 28, 2020), https://localprofile.com/2020/09/28/frisco-transgender-studentspreferred-pronouns/.
3Patricia

T. O’Conner & Stewart Kellerman, All-Purpose Pronoun, N.Y. TIMES MAG. (July 21, 2009),
https://www.nytimes.com/2009/07/26/magazine/26FOB-onlanguage-t html.
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the speech in question was a matter of public concern. Farhat v. Jopke, 370 F.3d 580, 592 (6th
Cir. 2004) (citations omitted).
And even the university appears to think this pronoun debate is a hot issue. Otherwise,
why would it forbid Meriwether from explaining his “personal and religious beliefs about gender
identity” in his syllabus? R. 34, Pg. ID 1478, 1488–91. No one contests that what Meriwether
proposed to put in his syllabus involved a matter of public concern. See Scarbrough v. Morgan
Cnty. Bd. of Educ., 470 F.3d 250, 253, 256 (6th Cir. 2006) (holding that “intended speech” which
the plaintiff was later “unable” to make “touched on a matter of public concern”). In short, when
Meriwether waded into the pronoun debate, he waded into a matter of public concern.
2.
Because Meriwether was speaking on a matter of public concern, we apply Pickering
balancing to determine whether the university violated his First Amendment rights. This test
requires us “to arrive at a balance between the interests of the [professor], as a citizen, in
commenting upon matters of public concern and the interest of the State, as an employer, in
promoting the efficiency of the public services it performs through its employees.” 391 U.S. at
568. Here, that balance favors Meriwether.
Start with Meriwether’s interests. We begin with “the robust tradition of academic
freedom in our nation’s post-secondary schools.” Hardy, 260 F.3d at 680; see also Keyishian,
385 U.S. at 603 (“Our Nation is deeply committed to safeguarding academic freedom[.]”). That
tradition alone offers a strong reason to protect Professor Meriwether’s speech.

After all,

academic freedom is “a special concern of the First Amendment, which does not tolerate laws
that cast a pall of orthodoxy over the classroom.” Keyishian, 385 U.S. at 603. And the First
Amendment interests are especially strong here because Meriwether’s speech also relates to his
core religious and philosophical beliefs. Finally, this case implicates an additional element:
potentially compelled speech on a matter of public concern. And “[w]hen speech is compelled
. . . additional damage is done.” Janus, 138 S. Ct. at 2464.
Those interests are powerful. Here, the university refused even to permit Meriwether to
comply with its pronoun mandate while expressing his personal convictions in a syllabus
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disclaimer. That ban is anathema to the principles underlying the First Amendment, as the
“proudest boast of our free speech jurisprudence is that we protect the freedom to express ‘the
thought that we hate.’” Matal v. Tam, 137 S. Ct. 1744, 1764 (2017) (plurality opinion) (quoting
United States v. Schwimmer, 279 U.S. 644, 655 (1929) (Holmes, J., dissenting)). Indeed, the
premise that gender identity is an idea “embraced and advocated by increasing numbers of
people is all the more reason to protect the First Amendment rights of those who wish to voice a
different view.” Boy Scouts of Am. v. Dale, 530 U.S. 640, 660 (2000).
And this is particularly true in the context of the college classroom, where students’
interest in hearing even contrarian views is also at stake. “Teachers and students must always
remain free to inquire, to study and to evaluate, [and] to gain new maturity and understanding.”
Sweezy, 354 U.S. at 250 (plurality opinion); see also Blum v. Schlegel, 18 F.3d 1005, 1012 (2d
Cir. 1994) (noting that “the efficient provision of services” by a university “actually depends, to
a degree, on the dissemination in public fora of controversial speech implicating matters of
public concern”).
On the other side of the ledger, Shawnee State argues that it has a compelling interest in
stopping discrimination against transgender students. It relies on EEOC v. R.G. & G.R. Harris
Funeral Homes, Inc. in support of this proposition. 884 F.3d 560 (6th Cir. 2018). But Harris
does not resolve this case. There, a panel of our court held that an employer violates Title VII
when it takes an adverse employment action based on an employee’s transgender status. Id. at
571, 591.4 The panel did not hold—and indeed, consistent with the First Amendment, could not
have held—that the government always has a compelling interest in regulating employees’
speech on matters of public concern. Doing so would reduce Pickering to a shell. And it would
allow universities to discipline professors, students, and staff any time their speech might cause
offense. That is not the law. See Street v. New York, 394 U.S. 576, 592 (1969) (“[T]he public
expression of ideas may not be prohibited merely because the ideas are themselves offensive to
some of their hearers.”). Purportedly neutral non-discrimination policies cannot be used to
4Title

VII differs from Title IX in important respects: For example, under Title IX, universities must
consider sex in allocating athletic scholarships, 34 C.F.R. § 106.37(c), and may take it into account in “maintaining
separate living facilities for the different sexes.” 20 U.S.C. § 1686. Thus, it does not follow that principles
announced in the Title VII context automatically apply in the Title IX context.
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transform institutions of higher learning into “enclaves of totalitarianism.” Tinker, 393 U.S. at
511.
Turning to the facts, the university’s interest in punishing Meriwether’s speech is
comparatively weak. See Hardy, 260 F.3d at 680–81. When the university demanded that
Meriwether refer to Doe using female pronouns, Meriwether proposed a compromise: He would
call on Doe using Doe’s last name alone. That seemed like a win-win. Meriwether would not
have to violate his religious beliefs, and Doe would not be referred to using pronouns Doe finds
offensive. Thus, on the allegations in this complaint, it is hard to see how this would have
“create[d] a hostile learning environment that ultimately thwarts the academic process.” Bonnell,
241 F.3d at 824. It is telling that Dean Milliken at first approved this proposal. And when
Meriwether employed this accommodation throughout the semester, Doe was an active
participant in class and ultimately received a high grade.
As we stated in Hardy, “a school’s interest in limiting a teacher’s speech is not great
when those public statements ‘are neither shown nor can be presumed to have in any way either
impeded the teacher’s proper performance of his daily duties in the classroom or to have
interfered with the regular operation of the schools generally.’” 260 F.3d at 681 (quoting
Pickering, 391 U.S. at 572–73). The mere “fear or apprehension of disturbance is not enough to
overcome the right to freedom of expression.” Tinker, 393 U.S. at 508. At this stage of the
litigation, there is no suggestion that Meriwether’s speech inhibited his duties in the classroom,
hampered the operation of the school, or denied Doe any educational benefits. See Bonnell,
241 F.3d at 824. Without such a showing, the school’s actions “mandate[] orthodoxy, not
anti-discrimination,” and ignore the fact that “[t]olerance is a two-way street.” Ward, 667 F.3d
at 735. Thus, the Pickering balance strongly favors Meriwether.
Finally, Shawnee State and the intervenors argue that Title IX compels a contrary result.
We disagree. Title IX prohibits “discrimination under any education program or activity” based
on sex. 20 U.S.C. § 1681(a). The requirement “that the discrimination occur ‘under any
education program or activity’ suggests that the behavior [must] be serious enough to have the
systemic effect of denying the victim equal access to an educational program or activity.” Davis
v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 652 (1999); see Pahssen v. Merrill Cmty. Sch. Dist.,
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668 F.3d 356, 362 (6th Cir. 2012). But Meriwether’s decision not to refer to Doe using feminine
pronouns did not have any such effect. As we have already explained, there is no indication at
this stage of the litigation that Meriwether’s speech inhibited Doe’s education or ability to
succeed in the classroom. See 20 U.S.C. § 1681(a); Doe v. Miami Univ., 882 F.3d 579, 590 (6th
Cir. 2018) (holding that a Title IX hostile-environment claim requires that one’s “educational
experience [be] permeated with discriminatory intimidation, ridicule, and insult that is
sufficiently severe or pervasive so as to alter the conditions of the victim’s educational
environment” (cleaned up)). Bauer even admitted that Meriwether’s conduct “was not so severe
and pervasive that it created a hostile educational environment.” R. 34-27, Pg. ID 1799. Thus,
Shawnee State’s purported interest in complying with Title IX is not implicated by Meriwether’s
decision to refer to Doe by name rather than Doe’s preferred pronouns.
* * *
In sum, “the Founders of this Nation . . . ‘believed that freedom to think as you will and
to speak as you think are means indispensable to the discovery and spread of political truth.’”
Dale, 530 U.S. at 660–61 (quoting Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J.,
concurring)). Shawnee State allegedly flouted that core principle of the First Amendment.
Taking the allegations as true, we hold that the university violated Meriwether’s free-speech
rights.5
III.
Meriwether next argues that as a public university, Shawnee State violated the Free
Exercise Clause when it disciplined him for not following the university’s pronoun policy. We
agree.
The Constitution requires that the government commit “itself to religious tolerance.”
Masterpiece Cakeshop, Ltd. v. Colo. Civ. Rights Comm’n, 138 S. Ct. 1719, 1731 (2018) (citation
omitted). Thus, laws that burden religious exercise are presumptively unconstitutional unless
5The district court’s conclusions about Meriwether’s remaining free-speech claims were all premised on
the notion that his speech was not protected. Because that premise was legally erroneous, we vacate all of the
district court’s free-speech holdings.
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they are both neutral and generally applicable. Emp’t Div., Dep’t of Human Res. of Or. v. Smith,
494 U.S. 872, 877–78 (1990). To determine whether a law is neutral, courts must look beyond
the text and scrutinize the history, context, and application of a challenged law. Masterpiece,
138 S. Ct. at 1731; Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 534
(1993). In this way, the Free Exercise Clause guards against “even subtle departures from
neutrality on matters of religion.” Masterpiece, 138 S. Ct. at 1731 (cleaned up).
A.
Meriwether has plausibly alleged that Shawnee State’s application of its gender-identity
policy was not neutral for at least two reasons. First, officials at Shawnee State exhibited
hostility to his religious beliefs. And second, irregularities in the university’s adjudication and
investigation processes permit a plausible inference of non-neutrality.6
1.
State actors must give “neutral and respectful consideration” to a person’s sincerely held
religious beliefs. Masterpiece, 138 S. Ct. at 1729. When they apply an otherwise-neutral law
with religious hostility, they violate the Free Exercise Clause. Id. at 1731. In this case, “the
pleadings give rise to a sufficient ‘suspicion’ of religious animosity to warrant ‘pause’ for
discovery.” New Hope Family Servs., Inc. v. Poole, 966 F.3d 145, 163 (2d Cir. 2020) (quoting
Masterpiece, 138 S. Ct. at 1731). Meriwether “was entitled to a neutral decisionmaker who
would give full and fair consideration to his religious objection as he sought to assert it in all of
the circumstances in which this case was presented, considered, and decided.” Masterpiece,
138 S. Ct. at 1732. And that, he at least plausibly did not receive.
Start with one of the individuals Meriwether alleges was involved in the action against
him—Department Chair Jennifer Pauley.

Meriwether came to her to discuss his religious

concerns about the new policy. Pauley might have responded with tolerance, or at least neutral
objectivity. She did not. Instead, she remarked that religion “oppresses students” and said that
6Of course, to have standing to bring a Free Exercise claim, Meriwether must have also suffered an injury
because of the non-neutrality. Here, he claims that the non-neutrality led to his ultimate discipline. So he has
standing to bring his claim.
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even its “presence” at universities is “counterproductive.” R. 34, Pg. ID 1473. Christians in
particular, she said, were “primarily motivated out of fear.” Id. In her view, “Christian doctrines
. . . should not be taught.” Id. And for good measure, she added that Christian professors
“should be banned” from teaching courses on Christianity—knowing that Meriwether had done
so for decades. Id. Neutral and non-hostile? As alleged, no. In fact, it has the makings of the
very religious intolerances that “gave concern to those who drafted the Free Exercise Clause.”
Lukumi, 508 U.S. at 532 (citation omitted).
So what does the university say about these statements? It claims that Pauley was not
involved in formulating, interpreting, or applying the university’s gender-identity policy, and that
she was not involved in the action against him. Maybe so. But at the motion-to-dismiss stage,
courts must accept the allegations as true. And here, the complaint alleges that Pauley was
involved.7
And Pauley was not the only allegedly hostile actor. After Meriwether was disciplined, a
union representative presented Meriwether’s grievance to Provost Bauer—a supposedly neutral
adjudicator.

But Bauer did not seem so neutral.

He repeatedly interrupted the union

representative and made clear that he would not discuss the “academic freedom and religious
discrimination aspects” of the case. R. 34-24, Pg. ID 1780. The union representative tried to
explain Meriwether’s religious beliefs and the teachings of his church. But Provost Bauer
responded with open laughter.8 And after the laughter, Bauer became “so uncooperative” that
the union representative “was not able to present the grievance” at all. R. 34, Pg. ID 1489.
Bauer’s alleged actions and words demonstrated anything but the “neutral and respectful
consideration” that the Constitution demands. Masterpiece, 138 S. Ct. at 1729.
7Ultimately,

Meriwether bears the burden of proving that Pauley was involved in the decision-making
process. And if these were the only allegations in the complaint, this would be a much more difficult case since
Meriwether’s assertion that Pauley was involved does not make clear how she influenced the disciplinary decision.
But we need not resolve this difficult question now because Meriwether has alleged sufficient additional facts
against the university to withstand a motion to dismiss.
8The

defendants and the district court stress that Poirot’s notes referencing the open laughter state that
Bauer laughed “at some point” during the presentation, without saying precisely when. But the complaint itself
clarifies that the laughter occurred “[w]hen Dr. Poirot outlined the religious beliefs that Dr. Meriwether and his
church hold.” R. 34, Pg. ID 1488; accord R. 34-24, Pg. ID 1780 (discussing the laughter in the context of the
religious aspects of the presentation). Pending discovery, we must accept that allegation as true.
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Shawnee State’s Director of Labor Relations (Bauer’s representative) then piled on when
he reviewed the grievance. In his view, Meriwether’s convictions were no better—and no more
worthy of tolerant accommodation—than religiously motivated racism or sexism. Bauer adopted
this reasoning in denying Meriwether’s grievance once again.
If this sounds familiar, it should. In Masterpiece Cakeshop, the Supreme Court reversed
a decision of the Colorado Civil Rights Commission when the Commission made hostile
statements that “cast doubt on the fairness” of the adjudication. 138 S. Ct. at 1729–30. The
Commission had said that “religion has been used to justify all kinds of discrimination
throughout history,” suggesting that the defendant was using religion as a pretext for
discrimination. Id. at 1729. The Supreme Court called such comments “inappropriate” and said
they called the Commission’s impartiality into question. Id. at 1729–30. That same rationale
applies here. Meriwether respectfully sought an accommodation that would both protect his
religious beliefs and make Doe feel comfortable. In response, the university derided him and
equated his good-faith convictions with racism. An inference of religious hostility is plausible in
these circumstances. See Poole, 966 F.3d at 168–70.
In sum, Meriwether has plausibly alleged that religious hostility infected the university’s
interpretation and application of its gender-identity policy. See Masterpiece, 138 S. Ct. at 1730.
Whether this claim ultimately prevails will depend on the results of discovery and the clash of
proofs at trial. For now, we simply hold that Meriwether has plausibly alleged a free-exercise
claim based on religious hostility.
2.
While the hostility Shawnee State exhibited would be enough for Meriwether’s claim to
survive a motion to dismiss, Meriwether has more. He alleges that various irregularities in the
university’s investigation and adjudication processes also permit an inference of non-neutrality.
We agree.
Not all laws that look “neutral and generally applicable” are constitutional. Lukumi, 508
U.S. at 534 (“Facial neutrality is not determinative.”). The Free Exercise Clause “forbids subtle
departures from neutrality and covert suppression of particular religious beliefs.” Id. (cleaned
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up); Ward, 667 F.3d at 738 (noting that while a law might appear “neutral and generally
applicable on its face, . . . in practice [it may be] riddled with exemptions or worse [be] a veiled
cover for targeting a belief or a faith-based practice”). Thus, courts have an obligation to
meticulously scrutinize irregularities to determine whether a law is being used to suppress
religious beliefs. See Lukumi, 508 U.S. at 534–35; Monclova Christian Acad. v. Toledo-Lucas
Cnty. Health Dep’t, 984 F.3d 477, 481–82 (6th Cir. 2020).9 And here, that scrutiny reveals signs
of non-neutrality.
First, the university’s alleged basis for disciplining Meriwether was a moving target. The
Title IX report claimed that Meriwether violated the university’s gender-identity policy by
creating a “hostile educational environment.” R. 34-13, Pg. ID 1719. Dean Milliken agreed and
recommended disciplining Meriwether for this “hostile environment.” R. 34-17, Pg. ID 1742.
Yet when Meriwether grieved his discipline, university officials conceded that Meriwether had
never created a hostile environment. Instead, they said the case was about “disparate treatment.”
R. 34-27, Pg. ID 1799. But at oral argument, the university changed its position once again: It
said that “this really is a hostile-environment case.” Oral Arg. 37:00–04.
These repeated changes in position, along with the alleged religious hostility, permit a
plausible inference that the university was not applying a preexisting policy in a neutral way, but
was instead using an evolving policy as pretext for targeting Meriwether’s beliefs. See Ward,
667 F.3d at 736–37; see also Lukumi, 508 U.S. at 534. And it is also plausible that the reinterpretation of the policy was an “after-the-fact invention” designed to justify punishing
Meriwether for his religiously motivated speech, not a neutral interpretation of a generally

9The obligation to scrutinize irregularities is longstanding. In Yick Wo v. Hopkins, for example, the
Supreme Court scrutinized the application of a new city ordinance that appeared “fair on its face” only to find that it
was being “administered . . . with an evil eye.” 118 U.S. 356, 373–74 (1886). The Supreme Court held that San
Francisco violated the Equal Protection Clause when it declined to renew the petitioner’s laundry-business license
under its new ordinance. Id. at 374. The Court held that the city acted out of discriminatory animus because the
petitioner—a Chinese immigrant—had operated his business for twenty-two years without incident, and because
San Francisco tended to use its “arbitrary power” under the new ordinance to deny licenses only to Chinese
immigrants. Id. at 358 (statement of facts); id. at 366, 374 (opinion of the Court). The Court found it
constitutionally “intolerable” that a man’s “means of living” could be disrupted by the “mere will” of a public
official who harbors discriminatory animus against him. Id. at 370. The Equal Protection Clause does not tolerate
irregular, discriminatory application of “neutral” laws. Nor does the Free Exercise Clause.
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applicable policy. See Ward, 667 F.3d at 736 (noting that “after-the-fact invention[s]” permit an
inference of religious discrimination).
Second, the university’s policy on accommodations was a moving target. Why does this
matter? Because when “individualized exemptions from a general requirement are available, the
government ‘may not refuse to extend that system to cases of “religious hardship” without
compelling reason.’” Lukumi, 508 U.S. at 537 (quoting Smith, 494 U.S. at 884).
When Dean Milliken told Meriwether that he was violating the university’s genderidentity policy, Meriwether proposed a compromise: He would address Doe using Doe’s last
name and refrain from using pronouns to address Doe.

Dean Milliken accepted this

accommodation. But several weeks later, she retracted the agreed-upon accommodation and
demanded that Meriwether use Doe’s preferred pronouns if he intended to use pronouns to refer
to other students. Now the university claims that its policy does not permit any religious
accommodations.
This about-face permits a plausible inference that the policy allows accommodations, but
the university won’t provide one here. If this inference is supported through discovery and trial,
a jury could conclude that the university’s refusal to stick to its accommodation is “pretext for
punishing [Meriwether’s] religious views and speech.” Ward, 667 F.3d at 735.
Third, the university’s Title IX investigation raises several red flags. On their own, these
issues might not warrant an inference of non-neutrality. But combined with the other allegations
in the complaint, they provide probative “circumstantial evidence” of discrimination. Lukumi,
508 U.S. at 540.
For starters, the Title IX investigator interviewed just four witnesses, including
Meriwether and Doe.

She did not interview a single non-transgender student in any of

Meriwether’s classes, nor did she ask Meriwether to recommend any potential witnesses.
Indeed, except for Meriwether and Doe, not a single witness testified about any interactions
between the two. Even so, the Title IX officer concluded that Meriwether “created a hostile
environment.” R. 34-13, Pg. ID 1719.
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Under the university’s policies, a hostile environment exists only when “there is
harassing conduct that limits, interferes with or denies educational benefits or opportunities,
from both a subjective (the complainant’s) and an objective (reasonable person’s) viewpoint.”
R. 34-2, Pg. ID 1523. But the Title IX report does not explain why declining to use a student’s
preferred pronouns constitutes harassment.

It does not explain how Meriwether’s conduct

interfered with or denied Doe or Doe’s classmates any “educational benefits or opportunities,”
let alone how an “objective observer” could reach such a conclusion. R. 34-2, Pg. ID 1523. And
it does not grapple with Meriwether’s request for an accommodation based on his sincerely held
religious beliefs.

In short, the university’s cursory investigation and findings provide

circumstantial evidence of “subtle departures from neutrality.” Lukumi, 508 U.S. at 534 (citation
omitted). And this suggests that the “neutral . . . consideration to which [Meriwether] was
entitled was compromised here.” Masterpiece, 138 S. Ct. at 1729.
3.
The university raises several counterarguments, none of which we find persuasive.
First, the university seems to suggest that compliance with nondiscrimination laws can
never burden an individual’s religious beliefs under our holding in Harris Funeral Homes. If
that is their argument, it mischaracterizes the case. In Harris, a panel of our court held that Title
VII prevented an employer from firing a transgender employee because of the employee’s
transgender status. 884 F.3d at 574–75. The employer believed that the law burdened the free
exercise of his religion because he would have to endorse the mutability of sex to comply. Id. at
589. The panel explained that even if the belief were sincere, that did not resolve the question.
Id. And ultimately, the panel determined that compliance with Title VII did not burden the
employer’s religious beliefs because “requiring the [employer] to refrain from firing an
employee with different . . . views . . . does not, as a matter of law, mean that [the employer] is
endorsing or supporting those views.” Id. As the university would have it, that means that
compliance with a nondiscrimination law can never amount to coerced endorsement of contrary
religious views.
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That is not what we said, and that is not the law. Depending on the circumstances, the
application of a nondiscrimination policy could force a person to endorse views incompatible
with his religious convictions. And a requirement that an employer not fire an employee for
expressing a transgender identity is a far cry from what we have here—a requirement that a
professor affirmatively change his speech to recognize a person’s transgender identity. The
university itself recognizes that Harris was careful not to require an “endorsement regarding the
mutability of sex.” Defendants’ Br. at 46; see Harris, 884 F.3d at 589. Remember, too, that
Meriwether proposed a compromise: He would consider referring to students according to their
self-asserted gender identity if he could also include a note in the syllabus about his religious
beliefs on the issue. The university said no; Meriwether would violate the policy even by
disclaiming a belief in transgender identity. It cannot now argue that the policy did not require
Meriwether to endorse a view on gender identity contrary to his faith.
Next, the intervenors submit that because Milliken “issued [the] written warning,” and
because “there is no allegation that Milliken harbored any animus toward plaintiff’s religious
beliefs,” Meriwether’s free-exercise claim must fail. Intervenors’ Br. at 52. Why? Because the
original disciplinary decision was not the product of animus. But that argument is both factually
and legally flawed.
According to the facts in the complaint, Milliken did not issue the warning.

She

recommended it, but Bauer imposed the punishment and notified Meriwether of it. And in any
case, Masterpiece forecloses this argument:

A disciplinary proceeding that is fair at the

beginning still violates the Free Exercise Clause if it is influenced by religious hostility later. In
Masterpiece, the Colorado Civil Rights Division, like Milliken, first “found probable cause that
Phillips violated [the Colorado Anti-Discrimination Act] and referred the case to the Civil Rights
Commission.” 138 S. Ct. at 1726. An ALJ then “ruled against Phillips and the cakeshop.” Id.
And the Commission, like Bauer, “affirmed the ALJ’s decision in full.” Id. Neither the Civil
Rights Division nor the ALJ exhibited any hostility. But the Commission was hostile, and that
was enough. Id. at 1725, 1729–30. It doesn’t matter that some stages of a proceeding are fair
and neutral if others are not. What matters is whether unconstitutional animus infected the
proceedings.

AB 2240

Case: 20-3289

Document: 91-2

No. 20-3289

Filed: 03/26/2021

Page: 30

Meriwether v. Hartop, et al.

Page 30

Finally, the university argues that Meriwether simply could have complied with the
alternative it offered him: Don’t use any pronouns or sex-based terms at all. This offer, the
university says, would not violate Meriwether’s religious beliefs. But such an offer has two
problems. First, it would prohibit Meriwether from speaking in accordance with his belief that
sex and gender are conclusively linked. See Riley v. Nat’l Fed’n of Blind, 487 U.S. 781, 796
(1988) (explaining that the “difference between compelled speech and compelled silence . . . is
without constitutional significance”). And second, such a system would be impossible to comply
with, especially in a class heavy on discussion and debate. No “Mr.” or “Ms.” No “yes sir” or
“no ma’am.” No “he said” or “she said.” And when Meriwether slipped up, which he inevitably
would (especially after using these titles for twenty-five years), he could face discipline. Our
rights do not hinge on such a precarious balance.
The effect of this Hobson’s Choice is that Meriwether must adhere to the university’s
orthodoxy (or face punishment). This is coercion, at the very least of the indirect sort. And we
know the Free Exercise Clause protects against both direct and indirect coercion.

Trinity

Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2022 (2017); see also McDaniel
v. Paty, 435 U.S. 618, 633 (1978) (Brennan, J., concurring in judgment) (The “proposition—that
the law does not interfere with free exercise because it does not directly prohibit religious
activity, but merely conditions eligibility for office on its abandonment—is . . . squarely rejected
by precedent.”). Simply put, the alternative the university offered does not save its policy.
B.
For the reasons just explained, Meriwether has plausibly alleged that Shawnee State
burdened his free-exercise rights.

Thus, we apply “the most rigorous of scrutiny” to the

university’s actions. Lukumi, 508 U.S. at 546. We uphold them only if they “advance interests
of the highest order” and are “narrowly tailored in pursuit of those interests.” Id. (cleaned up).
The university does not even argue that its application of the policy meets this standard. Thus,
we hold that Meriwether’s free-exercise claim may proceed.10

10Because the complaint sufficiently alleges non-neutrality, we need not consider the harder question of
whether Employment Division v. Smith applies. Meriwether argues that because the university’s speech regulations
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III.
Meriwether’s final claim is that the policy is unconstitutionally vague as applied to him.
The Supreme Court has told us that a policy is so vague as to violate due process when it either
(1) fails to inform ordinary people what conduct is prohibited, or (2) allows for arbitrary and
discriminatory enforcement. Kolender v. Lawson, 461 U.S. 352, 357 (1983). The standards
depend on the legal context: There is “substantially more room for imprecision in regulations
bearing only civil, or employment, consequences, than would be tolerated in a criminal code.”
Dade v. Baldwin, 802 F. App’x 878, 885 (6th Cir. 2020) (citing Arnett v. Kennedy, 416 U.S. 134,
159–60 (1974) (plurality opinion); Vill. of Hoffman Estates v. Flipside, Hoffman Estates,
455 U.S. 489, 498–99 (1982)). Even where First Amendment values are at stake, “employment
standards ‘are not void for vagueness as long as ordinary persons using ordinary common sense
would be notified that certain conduct will put them at risk’” of discipline. Dade, 802 F. App’x
at 885 (quoting San Filippo v. Bongiovanni, 961 F.2d 1125, 1136 (3d Cir. 1992)); see Arnett,
416 U.S. at 158–61 (plurality opinion). Finally, our analysis must turn on the “particular facts at
issue, for a plaintiff who engages in some conduct that is clearly proscribed cannot complain of
the vagueness of the law as applied to the conduct of others.” Holder v. Humanitarian Law
Project, 561 U.S. 1, 18–19 (2010) (cleaned up).
Looking to the particular facts here, Meriwether was on notice that the policy prohibited
his conduct. As Meriwether alleges, the policy prohibits gender-identity discrimination, with
gender-identity being defined to include “how individuals perceive themselves and what they
call themselves.” R. 34-2, Pg. ID 1522. When Meriwether asked the university administrators
for guidance, they ultimately told him he had to use Doe’s preferred pronouns. And when he
didn’t comply, they disciplined him. Since he was clearly on notice that the policy applied to
his conduct, he may not challenge it for vagueness. See Parker v. Levy, 417 U.S. 733, 755–56
(1974).

are “at odds with our nation’s history and traditions,” they are not subject to Smith’s neutral-and-generallyapplicable test. See Appellant Br. 45 (citing Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC,
565 U.S. 171, 190 (2012)). If resolving the applicability of Smith becomes necessary as this suit progresses, the
district court should do so in the first instance.
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Meriwether also failed to argue that the policy allowed for arbitrary and discriminatory
enforcement. His conclusory assertion that the policy gives officials “unbridled discretion” in
enforcement does not cut it. R. 34, Pg. ID 1465. And to the extent that he developed the point a
bit more in his reply brief, that does not suffice. Sanborn v. Parker, 629 F.3d 554, 579 (6th Cir.
2010). Thus, Meriwether’s argument that the policy allowed for arbitrary and discriminatory
enforcement fails as well.
IV.
For the reasons set forth above, we affirm the district court’s due-process holding, reverse
its free-speech and free-exercise holdings, vacate its dismissal of the state-law claims, and
remand for further proceedings consistent with this opinion.
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10 Is there a right not to be offended in one's religious

beliefs?
George Letsas
Introduction
This chapter explores the place of religion in Europe, which is
the general theme of this volume, through the lens of European
human rights law and the European Convention on Human Rights
(ECHR) in particular. I will focus on the normative claim that freedom of religion requires respect for the religious convictions of
believers when expressing oneself in public; or, put differently, the
claim that there is a right not to be insulted in one's religious beliefs by the public expression of the views of others. This claim has
been endorsed by the European Court of Human Rights in its judicial reasoning and is popular with many courts in Europe when
reviewing criminal legislation that prohibits blasphemy, religious
hate speech or the disparaging of (known) religious doctrines. The
claim, if true, justifies the position that a liberal state may sanction
or prevent the public expression of views for the reason that they
offend, or are likely to cause offense to, religious convictions.
The claim has recently become the subject of much controversy
and public debate, following the publication of the Danish cartoons and the subsequent riots around the world that resulted in
the death of dozens of people. Various legal proceedings were initiated at national level complaining that the publication violated
the right to freedom of religion of Muslims. Religious organizations called for stricter regulation of speech that offends religious
doctrine. Meanwhile many liberal politicians, intellectuals and
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lawyers defended fiercely the freedom to publish cartoons and
condemned regulation as a violation of free speech. The debate is
still raging and it is typically cast in terms of what the appropriate
balance is between freedom of expression on one hand and freedom of religion on the other.
My aim in this chapter is to challenge the claim that there is
a right not to be offended in one's religious beliefs in so far as
such a right serves as a prima facie ground for restricting freedom of expression. If this challenge is successful, then the need
to balance freedom of expression and freedom of religion in cases
of religiously offensive expression evaporates. The argumentative
strategy employed here is to show that there is a reason for the
state not to protect religious convictions from offense, instead of
showing that there are reasons (e.g. about the value of free speech)
that, on balance, outweigh the reason to protect religious convictions. The choice of strategy is not accidental, as it is motivated
(and is entailed) by some general theses about the nature of rights
in law and political morality. Nor is the choice of strategy a matter of pure terminology: the claim that there is no right not to be
offended in one's religious beliefs is not equivalent normatively to
the claim that such a putative right loses in its competition with
the right to freedom of expression.
The chapter is structured as follows. I begin in section 1 with
some preliminaries that will help sharpen the normative claim
under consideration. Section 2 provides a critical account of where
the European Court's case law stands on the issue. My aim is to
challenge the European Court's assumption that there is a right
not to be insulted in one's religious beliefs which conflicts with,
and must be balanced against, the right to free speech. I argue
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that balancing is warranted only if such a right exists and that
the European Court begs an important question by resorting so
quickly to the vague test of balancing free speech with religious
freedom. In section 3 I discuss an argument which figures in the
European Court's case law and which is based on the distinction
between speech that contributes to public debate and speech that
does not. I argue that this distinction fits nicely with a processbased understanding of democracy, which would afford political
speech greater protection than religious or artistic expression. The
Court's argument, however, does not justify the protection of religious beliefs qua religious beliefs, nor does it explain why there is a
legal right not to be offended in one's beliefs in general, let alone
in one's religious beliefs. In section 4 I advance an understanding
of democracy and liberal equality that shows why there is no right
to be insulted in one's religious beliefs in public space. In section 5 I conclude that in the absence of such right, the European
Court's balancing methodology obscures an important matter of
principle.
1 Religious o:ffense and reasons for action

The claim that the state has a reason to sanction or prevent expression that offends religious convictions must be spelt out. This
is because the claim is elliptical: it does not fully specify the fact(s)
that grounds the reason. This is perfectly normal. Reasons for or
against a particular action, including state action, are often stated
in an elliptical fashion. Usually we do not cite all the facts that
figure in the explanation or the justification of an action, but we
focus on some of them depending on the context and the audience.l When we ask, for example, why the police shot a suspect
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dead, we may cite some but not necessarily all of the many facts
that explain their action: the suspect was under surveillance; he
ignored the police order to stop; he was about to board the train; he
appeared to be armed with explosives; it was the only way to stop
him boarding the train; and so on and so forth. The same applies
to justificatory reasons. When we ask whether the police were justified in shooting a suspect dead, we may cite some but not necessarily all of the many facts that justify their action: the suspect
posed an imminent threat to the public; there was at the time no
other, non-lethal, means of protecting the public; there was no
prior point in time at which the police could have intervened; and
so on and so forth.
Of each of these many facts, seen in isolation, we may say that
they are reasons that justify (or normatively support) the action.
For example, the fact that the suspect was armed with explosives
and was about to board a crowded train was a reason for the police to shoot him. But it is a further question whether the action
in question is all things considered justified; this is the case if, and
only if, other relevant facts obtain: for example, that the police
were properly trained to respond to such situations or that the
surveillance operation had been properly planned and executed.
Moreover, there are facts that, seen in isolation, necessarily fail to
justify a particular action: that the suspect was a member of an
unpopular ethnic minority was no reason for the police to shoot
him. When such inappropriate considerations motivate the acting
agent, they might even taint the justifiability of the action, even
though they do not directly constitute a reason against the action. So we might say that, for any possible action, there are some
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facts that ground reasons in favor of it, facts that ground reasons
against it and facts that provide no ground either way.
It is of course difficult, if not impossible, to provide ex ante a
full list of the facts that must figure in a complete account of the
justifiability of actions. This is why we study reasons in isolation:
we say that other things being equal this fact is a reason to perform
that action and, other things being equal, this other fact is a reason
against performing the same action. When, in real life, many of
these facts obtain together, we seek to balance their weight either
in order to act, or in order to assess ex post facto whether the act
was justified. Only facts that can count as reasons for a particular
action may be weighed in assessing that action's justifiability. It
would be wrong, for example, to say that, in planning a shoot-tokill operation, the fact that a suspect belongs to the same ethnic or
religious group as known terrorists must be balanced against the
fact that he does not appear to be carrying any explosives. Belonging to the same ethnic or religious group as known terrorists is not
a fact that grounds a prima facie reason to shoot someone.
The preceding remarks help to sharpen the claim that is under
scrutiny in this chapter. The claim is that the fact that some
expression will cause offense to religious believers is, other things
being equal, a reason for the state to sanction or prevent this expression. The claim is not just that offense serves as a source of
reasons for action; the claim is more specific. It contains two crucial elements. First, the claim is that the fact that someone will
be offended serves a source of reasons for state action, not (or not
only) individual action. This is an important moral distinction, as
not all reasons are agent-neutral. 2 Some reasons for action may
apply to collective action or to states but not to individuals. And
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second, that religious offense grounds special kinds of reasons for
state action, that are not co-extensive with reasons grounded by
non-religious instances of offense (such as offending someone's
football team)) . It is the claim thus understood that, I will argue,
fails to lend normative support to the sanctioning of expression
that offends religious convictions.
I should note that part of the claim under scrutiny is that there is
a public dimension to the notion offense, in the sense that religious
offense occurs mainly as a result of acts that take place in public
or as a result of being exposed to information that the public has
a legal right to receive. It cannot be said that someone is offended
in his religious beliefs because he knows that his lesbian neighbars have sex in their bedroom. It follows that the right not to be
offended in one's religious beliefs, if it exists, necessarily affects
the way public space is organized and shaped as well as the way
public goods, such as culture, are produced and distributed.
By showing that the claim under consideration fails, one has
not thereby established that the sanctioning of expressions that
offend religious convictions is never justified. One has merely neutralized one source of reasons in favor of restriction. There may
be other facts that, other things being equal, ground reasons for
the state to sanction expression that offends religious beliefs. For
example, the fact that offending religious beliefs is very likely to
lead to violence and death grounds a reason in favor of state sanctioning. The same applies to the fact that offending someone's religious beliefs is very likely to cause severe psychological distress
or damage to that person. 4 In both these examples, the operative
reason for the state sanctioning is the imminence of violence and
of psychological harm, not the likelihood of religious offense. In
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other words, in these two examples the fact that someone was
offended and the fact that he was offended in his religious beliefs
are incidental to, and not constitutive of, the normative explanation of the justifiability of state action.
2 The right not to be offended in the case law of the European

Court of Human Rights
The Court's position on speech that offends religious feelings originated in a series of cases decided in the late 19 80s and the early
1990s. In the leading judgment of Otto-Preminger-Institut v. Austria,2 the European Court upheld the seizure and forfeiture by the
Austrian authorities of Werner Schroeter's film Das Liebeskonzil
( 19 81) prior to screening. The film was based on a play by Oskar
Panizza, written in 1894, which portrayed God, Christ and the
Virgin Mary in an unfavorable light,§. agreeing with the Devil to
punish mankind for its immorality by infecting it with syphilis.
The treatment received by the original play was no better than
that received by the film: Oskar Panizza was charged with ninetythree counts of blasphemy and was found guilty by the Munich
Assize Court in 1895, serving a twelve-month sentence in prison.
]es Petersen, who edited a new edition of Das Liebeskonzil in 1962,
also got in trouble with the German authorities, being charged
with publishing pornographic writings. In 1985 Otto-PremingerInstitut, a small private cinema association in Innsbruck, announced a series of six showings. The cinema was known for
its preference for experimental and progressive cinema and the
screening was going to be open to the public upon the payment of
a fee. Soon after the announcement, the Public Prosecutor, at the
request of the local diocese of the Roman Catholic Church, made
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an application for the seizure of the film and charged the cinema's
manager with the criminal offense of "disparaging religious doctrines" under section 188 of the Austrian Penal Code.l The criminal prosecution was subsequently discontinued, but the Regional
Court upheld the seizure order and ordered the forfeiture of the
film. Appeals lodged with higher courts in Austria were deemed
inadmissible and the case reached the European Court of Human
Rights in 1993.
In its reasoning, the European Court made a series of important
remarks in relation to expression that offends religious convictions. It noted that the state bears a responsibility to ensure the
peaceful enjoyment of freedom of religion and that extreme ways
of denying or opposing religious beliefs, like provocative portrayals of objects of religious veneration, may hinder the exercise
of freedom of religion. 8 It noted further that freedom of expression carries with it duties and responsibilities, which may legitimately include "an obligation to avoid as far as possible expressions
that are gratuitously offensive to others and thus an infringement
of their rights.".2. Applying these principles to the case, the Court
set up the legal question as one of conflict of rights: on one hand
the right of the film institute to impart to the public controversial
views and on the other hand the right of other persons to proper
respect for their freedom of religion. The Court found that the
aim of protecting the religious feelings of believers from offensive
speech is not only a legitimate one for restricting speech (under
the limitation clause in Article 10, para. 2 ECHR) but that it is
also part of the right to religious freedom (under Article 9, para. 1
ECHR).It said:
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The issue before the Court involves weighing up the conflicting interests of the exercise of two fundamental freedoms
guaranteed under the Convention, namely the right of the applicant association to impart to the public controversial views
and, by implication, the right of interested persons to take cognisance of such views, on the one hand, and the right of other
persons to proper respect for their freedom of thought, conscience and religion, on the other hand.1 o
When it came to balance the two rights, the Court deferred to the
judgment of the Austrian authorities, which were "better placed"
to decide what is offensive to the Roman Catholics who form the
majority of the Tyroleans and what is required in order to protect
their rights against attacks on their religious convictions. It found
no violation of the association's right to freedom of expression.
In the later case of Wingrove v. United Kingdom, the applicant
complained that the refusal by the British Board of Film Classification (BBFC) to grant a certificate for the short film Visions ofEcstasy
( 19 8 9) amounted to a violation of freedom of expression. The film,
directed by Nigel Wingrove, portrays St. Teresa of Avila having ecstatic visions of Jesus Christ and being engaged in acts of sexual
nature astride the body of Jesus on the cross. The Court reasoned
that the English law of blasphemy, which was the legal basis for
the restriction, pursued a legitimate aim, which was to protect the
right of citizens not to be offended in their religious beliefs. The
Court cited, with approval, the decision of the British Board of Film
Classification according to which the aim of the interference was
to protect against the treatment of a religious subject in such a
manner "as to be calculated (that is bound, not intended) to outrage those who have an understanding of, sympathy towards and
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support for the Christian story and ethic, because of the contemptuous, reviling, insulting, scurrilous or ludicrous tone, style and
spirit in which the subject is presented".ll The Court noted that
this aim is also ((fully consonant with the aim of the protections
afforded by article 9 (art. 9) to religious freedom."
When the Court moved to examine whether the interference
with the director's right to freedom of expression was necessary, it
repeated the Otto-Preminger-Institut dictum that there is a duty to
avoid so far as possible an expression that is, in regard to objects
of veneration, gratuitously offensive to others and profanatory.
The Court granted again a wide margin of appreciation to the respondent state, as being in a better place to decide what counts as
offensive to religious convictions. It added that the high degree of
profanation that must be attained for an expression to constitute
blasphemy under English law was an important safeguard against
arbitrariness and ruled that there was no violation of the applicant's right to freedom of expression.
What are we to make of the European Court's reasoning in OttoPreminger-Institut and Wingrove? The claim that there is a right
not to be insulted in one's religious beliefs, which conflicts with
freedom of speech, fits nicely with the European conception of
rights. European courts employ what we may call the ((balancing
conception of rights": this is the idea, based on the wording of
the European bills of rights, that fundamental rights, with a few
exceptions, are not absolute; they are to be balanced against legitimate aims and/or other rights with which they may come into
conflict. Courts view their task as one of performing a balancing
test of assigning weight to the competing rights and legitimate
aims.ll In relation to free speech in particular, the approach of
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European courts is contrasted to the US doctrine of freedom of expression, which rejects content-based restrictions and balancing
as detrimental to free speech.ll The European Court of Human
Rights is a balancer par excellence. Contrary to the US Supreme
Court's approach of requiring the existence of very specific compelling governmental interests as a justified basis for limiting
rights, the European Court is very generous in what it takes to
be a legitimate aim and a protected interest, and proceeds fairly
quickly to examine whether the limitation of the right is proportionate to the legitimate aim being pursued. 14 In examining
whether the test of proportionality is met, it often grants a margin
of appreciation to the respondent state, particularly when there is
no consensus amongst contracting states.li
Now one thing we might say about Otto-Preminger-Institut and
Wingrove 16 is that the European Court got the balance wrong, say
because the limitation was actually disproportionate to the legitimate aim. Perhaps freedom of artistic expression should have
prevailed in Otto-Preminger-Institut, when balanced against freedom of religion: the film was going to be shown to a paying audience in an art cinema that catered for a relatively small public with
a taste for experimental films. It was seized and forfeited prior to
screening and there was little evidence that it was going to cause
indignation to the general public. Besides, it was very unlikely that
a Tyrolean Roman Catholic would go and see the film without
knowing what it was about. It appears that there were many other
alternatives, less restrictive of the right, that the Aust rian authorities could have employed in order to protect the feelings of Roman
Catholics, such as requiring the cinema to put up a sign saying that
Roman Catholics may find the film offensive. It is a plausible criti-
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cism to make that the European Court deferred too quickly to the
judgment of national authorities, whereas it should have itself applied the principle of proportionality to the facts of this case.
Be that as it may, I would like to take a step back and make a
different point, which is to question whether there is a right (or a
legitimate aim) not to be insulted in one's religious beliefs by the
public expression of the views of others in the first place. For if
there is no such right, then there is no conflict with other rights,
like free speech, and no need for any balancing exercise whatsoever. I want to suggest, not that there is something wrong with
balancing per se, but that there is something wrong with what
was balanced. This is not a trivial point. The balancing methodology necessarily presupposes the view that the things we balance
are of some independent value. As it has been mentioned already,
the things we balance must be actual moral reasons for the action
in question, not some impermissible considerations. We should
not balance freedom of speech against something that has no independent moral value. We do not, for instance, say that there is a
free speech right to incite imminent violence that is to be balanced
against the right to physical integrity of others. Rather, we say that
there is a prima facie reason not to incite imminent violence. The
European Court's position therefore must assume that there is a
reason for the state to protect religious people from offense that is
of the same status as the value inherent in free speech. Put differently: if the Court's reasoning is sound, we must regret the loss of
some value each time we weigh up free speech against the right
not to be offended (or any other right), no matter which right prevails at the end of the balancing process. For example, when free
speech prevails over the right not to be offended (say because the
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offense was not gratuitous or profanatory), we should regret the
fact that someone was offended, and perhaps try to find ways to
prevent this from happening again. This is inherent in the balancing of reasons. When I fail to keep my promise to meet you for
lunch because I heard that a close relative just had an accident and
I rushed to the hospital, I should regret that I canceled our lunch,
apologize and make amends.
What would be the argument for the assumption that there is
some value in protecting religious people from offense? It appears
that European courts make this assumption unreflectively without considering whether it is justified. They move from the premise that there is a right to freedom of religion, to the conclusion
that it is a legitimate aim for the state to regulate speech in order to
protect the exercise of people's religious freedom. And they read a
duty that is correlative to the right not to be offended into freedom
of expression: in publicly expressing oneself, one must avoid, so
far as it is possible, offending religious convictions. Once respect
for religious feelings is recognized as a legitimate aim or a right,
courts bring in the scales and the balancing begins.
Of course the political history of Europe (which of course is very
different to the American one) is part of the explanation why this
assumption is made unreflectively. Historically, refraining from
offending the religious doctrines of others helped move from religious wars to religious tolerance and to foster a national identity
as a means of promoting peace and stability. But explaining why
this assumpt ion (i.e. that there is value in protecting religious
sensibilities) is made in Europe is not the same as justifying it.
Pointing to the existence and long history of blasphemy laws in
Europe - which have most often been used to protect the majority
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religion - is certainly not an argument. History is full of moral
mistakes- not to mention atrocities- and Europe probably has
the largest share of those mistakes. Nor is it a good argument to
say that there is a right not to be insulted in one's religious beliefs
in Europe because most Europeans have widely shared expectations that religiously offensive speech be restricted. For we do not
normally accept that the exercise of fundamental rights is conditioned by what others -let alone the majority- takes or expects
these rights to be. To have a right is to insist on being treated in a
certain way even if the majority would be better off if you were not
treated in that way.ll Nor, finally, can it be argued of course that
we may limit speech on the grounds that there is only one true
religion or that the majority has a right to impose its religion on
everybody. Theocratic conceptions of free speech have no place in
discussions, which assume, as this one does, the moral primacy of
rights.
But you may think: is it not obvious that it is morally wrong
deliberately to offend people's beliefs? Is it not obvious that there is
a reason not to express views that one knows will upset others, by
offending or insulting the beliefs they hold dear? Isn't this why it
is called ((offense," because it is an assault on people's personhood?
What more needs to be said?
Recall that the claim we are considering is not whether it is
wrong for individuals to offend someone's beliefs. The claim is
whether it is wrong for us collectively, through state institutions
and state act ion, to allow speech that offends religious convictions. And note that the intuitive appeal of the wrongness of individual action does not necessarily extend to state action. Just to
give an example: it is clearly wrong for me to care the same about
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my children as I do about all children but it is not clearly wrong
for the state to care the same about my children as it does about all
children.
An argument is therefore needed to justify why peaceful, liberal
democratic states, committed to constitutional protection of fundamental rights, should value the protection of religious feelings
in regulating expression. This argument must be of the same kind
as the argument in support of free speech, in the following sense:
the value of protecting religious sensibilities must flow from, or at
least be compatible with, the same cluster of values that justify the
constitutional foundations of a liberal democracy. The argument
must show that free and equal citizens, who hold very different
ethical ideas about what life is good for them but who govern
themselves collectively through democratic decision-making (as
all ECHR members do), all have reason to accept special protection
of religious feelings . Without such an argument, the balancing
methodology, which assumes that there is such a value, must be
seen as suspect and arbitrary.

3 Public debate and gratuitous offenses
Can such an argument be made? In Otto-Preminger-Institut, the
European Court came close to offering one. It argued that one
ought to "avoid, as far as possible, expressions that are gratuitously offensive to others and thus an infringement of their rights,"
as such expressions udo not contribute to any form of public debate
capable of furthering progress in human affairs."il. The distinction
between gratuitous insults on one hand and provocative speech
that contributes to public debates on the other, figures prominently in subsequent case law. Contrast the following t wo more re-
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cent cases on speech that offends religious beliefs: I.A. v. Turkeyli
and Giniewski v. France.2 0
I.A. v. Turkey concerned the fine imposed on a publishing company in Turkey for publishing a novel that contained blasphemous
remarks about the Prophet Muhammad.21 The Public Prosecutor
charged the director of the publishing company with the offense
of blasphemy against ((God, the Religion, the Prophet and the Holy
Book", under Article 1 7 5 of the Criminal Code. He relied on an expert opinion that had been prepared, at his request, by the Dean
of the Theology Faculty of Marmara University. The Court of First
Instance, having received a second expert opinion by a committee
of professors, convicted the applicant to two years' imprisonment
and a fine. It commuted the prison sentence to a fine, so that the
applicant was ultimately ordered to pay a total fine of 3,291,000
Turkish liras (equivalent at the time to 16 United States dollars).
When the case reached the European Court Human Rights, the
Court- following the same principles as in Otto-Preminger-Institut
- upheld the conviction as a proportionate limitation to freedom
of expression. It found that the case concerned not only comments
that offend or shock, or a "provocative" opinion (which are generallyprotected) but also ((an abusive attack on the Prophet of Islam."
Given that ((believers may legitimately feel themselves to be the
object of unwarranted and offensive attacks", the Court held that
there was a ((pressing social need" to restrict the publication of the
book. It found that the 16-dollar fine was a proportionate restriction of the applicant's freedom of expression.
The Court did find a violation of freedom of expression by contrast in the case of Giniewski v. France. The case concerned the
publication of a newspaper article in which the author criticized
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the 1993 papal encyclical "The Splendour of Truth" for containing principles of the Catholic religion that, on his view, are tainted
with anti-Semitism and contributed to the Holocaust. The author,
a respectable figure who had sought in all of his work to promote a
rapprochement between Jews and Christians, was found guilty of
the offence of publicly defaming a group of persons on the ground
of membership of a religion. He was ordered to pay damages to the
religious association that brought the action of public defamation
and to publish, at his expense, the court ruling in a national newspaper. The European Court found a violation of freedom of expression on the grounds that the author's conviction did not meet a
pressing social need.
The Court distinguished Giniewski from Otto-Preminger and I.A.
on the grounds that in the former case the publication was neither
gratuitously offensive (as in Otto-Preminger) nor insulting (as in
I.A.). It emphasized that:
the applicant sought primarily to develop an argument about
the scope of a specific doctrine and its possible links with the
origins of the Holocaust. In so doing he had made a contribution, which by definition was open to discussion, to a wideranging and ongoing debate without sparking off any controversy that was gratuitous or detached from the reality of contemporary thought. 22
The European Court's claim that what makes an expression
worthy of state protection is the contribution it makes to a public debate that is capable of furthering progress fits nicely with
what we may call a process-based conception of democracy. It is
the idea that democracy - which is a doctrine about how political
power should be exercised - cannot allow the censoring of any
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competing view, no matter how implausible, about politics. For
the legitimacy of the democratic process depends on allowing all
people, upon whom the outcome of this process will be coercively
enforced, to express their views about what that outcome should
be. This conception of democracy would condemn the censoring
of political views but it would not furnish a reason to protect
provocative expressions about non-political aspects of our lives
that are not subject to a collective and rational discussion. The
conception is reflected in the European Court's case law, which has
shown far greater willingness to protect political speech while upholding severe restrictions on religious and artistic expression. In
Wingrove the European Court said that:
Whereas there is little scope under Article 10 para. 2 of the
Convention for restrictions on political speech or on debate of
questions of public interest, a wider margin of appreciation is
generally available to the Contracting States when regulating
freedom of expression in relation to matters liable to offend
intimate personal convictions within the sphere of morals or,
especially, religion. 23
And indeed much offensive expression does not inform, nor intends to inform, nor is perceived as informing any ongoing public
debate. By wearing aT-shirt with the stamp "Jesus loves you but
only as a friend," one hardly contributes to a rational debate about
religion or homosexuality. Provocative and satirical portrayals of
religious objects or doctrines need not contain any view about
politics and culture and the role of religion in them. In fact, it is
not accidental that offenses and insults in general typically do not
convey a view that contributes to a rational debate. For often an
expression is insulting precisely because it shows deliberate conAB 2261
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tempt for rational argumentation. When you burn a cross or the
national flag, part of what you communicate is the view that the
ideas of religion and national pride are not even worthy of rational
discussion. You do not just think they are bad ideas, you think that
they do not even qualify as ideas, as thoughts that are capable of
being entertained, discussed, refuted and so on. They are more like
material objects which, unlike ideas and concepts, cannot make
demands on humanity's rational faculties. That is how low you
think them. And it is this kind of contempt for rational argumentation that suffices to offend people: to be told that one's beliefs are
not really beliefs is worse than to be told that one's beliefs are false,
misguided, confused. It is to be told that one does not have the
rational capacity worthy of a human being. Provocative expressions that offend someone's beliefs and that make no contribution
to a rational debate can therefore be as much directed against
the persons who hold those beliefs as they are against the beliefs
themselves.
But still, to come back to our question: is there a right not to have
one's beliefs and personality attacked in this manner? The distinction between speech that contributes to public debate and speech
that does not (as well as the conception of democracy upon which
it rests) may or may not be plausible. The principle upon which the
distinction is premised, however, assumes, rather than grounds, a
right not to be insulted in public space. Here is how the argument
underlying the Court's reasoning goes: the contribution to a public
debate that is capable of furthering progress is what makes an
expression worthy of state protection. We have reason to tolerate
expressions that cause offense only in so far as they make a contribution to a public debate. But since offensive expressions typic-
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ally do not, then the value of free speech gives no reason against
restricting such expressions, while the value of preventing offense
gives a reason in favor of restricting them. Note that the latter
claim, which supports the restriction, is independent and separate
from the first and it is still in need of argumentative support. All
we have so far is an argument from speech that does not extend
protection to offensive expression. But we have yet to see a positive
argument to the effect that one has a right not to be offended in
one's religious beliefs.
It is important to note, moreover, that the claim that there is a
right not to be insulted in one's beliefs by provocative expressions
that do not contribute to a public debate accords no special importance to religion as such. It just so happens that one way in
which you can offend people is by insulting their religion. For it is
possible to insult non-religious people and it is possible to insult
religious people without insulting their religion. The category of
gratuitously offensive speech that does not contribute to any public debate includes many expressions that have nothing to do with
religion. Consider the expressions "Macs are camp" or "iPhones
suck"; or consider the burning of the flag of Manchester United or
the spitting on the British National Party logo. Such expressions
and speech acts do not contribute to any public debate capable of
furthering progress in human affairs. It is also possible that these
expressions will cause offense to people who love Macs, iPhones,
Manchester United or the BNP.
True, we know from experience that religious believers tend to
get more agitated, disturbed and upset when their religion is insulted. But the question of the degree of one's reaction to an insult
becomes relevant only if there is already a right not to be insulted
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in one's beliefs in the public space. Put differently: the claim that
there something special about religious offense gets traction only
if there is something special about offense, namely aright that collective force (the law) be used to sanction or prevent offense of beliefs in the public space. The conception of free speech put forward
by the European Court of Human Rights only goes half way to justifying the position that a liberal state may sanction or prevent the
public expression of views that offend religious convictions. The
other half is provided by an assumed right not to be insulted in
one's beliefs by the public expression of the views of others, which
is still in need of justification.

4 Liberal equality and the value of the freedom to offend
So is there a right not to be insulted gratuitously in one's beliefs in
the public space? I will argue, in this section, that we cannot make
sense of such a right, at least not if we assume a half-decent theory
of what rights are and what role they play in political morality.
Following the liberal tradition we may distinguish between the
claim that something is the right thing to do, from the claim that
others have a right that you do it, in the sense that they have a
right that collective force be used against you if you don't. 24 Being
faithful to your partner, not lying to your mother about skipping
meals, not jumping the queue in the bank, stopping and chatting
with your boring neighbor, remembering your friend's birthday
and so on, are all "the right thing to do." Yet it does not follow that
these people have a right that collective force be used to get you to
do those things. Although my life will go better if I do those things
- I will be a more sensitive human being, a nice guy to have as
friend, a good neighbor- this is all my business and responsibil-
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ity, not anyone else's and certainly not the state's. One should not
move too quickly from the claim that it is right to treat people in
a certain way to the claim that we collectively have a right to force
you to treat them in that way. Cheating on one's partner is wrong;
gratuitously cheating is even more wrong. But that does not entail
that the state has a right to punish cheating. The state should not
sanction behavior on the grounds that doing so will make me a
better person or on the grounds that a particular way of life or conception of the good is superior to the one I currently have. Since it
is my responsibility to decide that, and since we are all equals, the
state should not take sides on whether the plan of life of some of us
is ethically inferior to that of others.
Now, is gratuitously insulting people's beliefs by publicly available expressions found in books or films one of those activities
that are my business and not the state's? We might think that it is
not, since public insults are neither a personal (intimate) activity
nor take place in private. Like littering and driving dangerously,
expressions that offend beliefs may adversely affect the lives of
others in the public space. And they might do so to a far greater
degree than in the case of the boring neighbor who realized that
you have been trying to avoid him. Deliberately and gratuitously
insulting religious doctrines may make the lives of the people
who believe in them less enjoyable; they might become upset, disturbed or alienated from their fellow citizens. Words and images
can upset and frustrate. Would it not be appropriate if we, collectively, decided to prevent so much frustration, caused simply
because some people take pleasure in gratuitously provoking such
frustration?
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Consider for a moment, however, what constitutes religious
offense. It is the disparaging of the doctrines, symbols or figures of
a religion. Such doctrines, symbols and figures have value primarily within a particular conception of the good life and primarily for
the people who believe in it. Offense, in other words, is subjective:
not in the sense that there is no truth of the matter as to what
offends (or is likely to offend) someone- this is objective; nor in the
sense that there is no truth of the matter as to whether the belief
that is under attack is worth holding, because it may well be; rather, in the sense that the subject matter of the beliefs belongs to
the sphere of partiality: others are not expected to have found, or
contemplated, or discovered whatever value exists in the object of
those beliefs. This is because the good life is rich and multifaceted:
there are not only many ethical values whose pursuit makes one's
life better; there are also many ways in which the same value can
be pursued. It is each person's responsibility to explore and choose
both which ethical ideas to pursue and how to pursue them. Just
like the atheist is not expected to have found the value in a religious way of life, the believer is not expected to have found the
humorous value in religious jokes. It follows, therefore, that the
state cannot force people into discovering particular ethical ideas,
let alone particular interpretations of those ethical ideas.
Moreover, what counts as an insult depends on the interpretation of the conception of the good life that each one chooses to
follow. As we know from the history of religion, even people of
the same religion may find each other's interpretation offensive.
A homosexual Christian need not find the statement "Jesus was
gay" insulting. He is actually likely to be offended by Christians
who find that statement blasphemous. This point further suggests

AB 2266

LAW, STATE AND RELIGION IN THE NEW EUR ...

that expressions we take to be offensive to our beliefs may well
be part of a valuable way of life, like the pursuit of art or humor.
In fact humor, like that found in the Danish cartoons, is - for
those who are able to see it - precisely a function of them being
provocative and insulting; they would not be humorous if they
were not provocative. This is also why satirical blasphemy is often
committed by people who believe in the very religion they satirize.
Indeed, if you are a believer, you should hope that God has a sense
of humor. And we can generalize from the examples of art and
humor to say that something ethically valuable is likely to be involved in expressions that insult, provoke or offend beliefs others
hold. There are many valuable things to learn about human nature
for example, from watching Schroeter's Council of Love or Wingrove's Visions of Ecstasy: why is depicting holy figures in sexual
activities a taboo for monotheistic religions? What is the relationship between religious faith and sexual morality? Undoubtedly,
the aesthetic quality of blasphemous books or paintings varies immensely, but if provocation is constitutive of a valuable form of
art, then we cannot punish people for trying to produce it.
Moreover, it makes no difference that o:ffenses may be gratuitous
and deliberate, making no contribution not only to a public debate
but also to art. Insulting religious doctrines - through burning
crosses, writing heretic books, publishing cartoons - is a way of expressing one's own conception of the good life that may well have
value. To paraphrase Thomas Nagel's remark which he makes in
relation to sadistic and masochistic fantasies: it is not that blasphemers are delighted by the same thing that revolts believers; it is
something else, that we do not understand because it does not fit
into the particular configuration of our imagination. 25
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So if there is ethical value in expressing oneself in a way that
offends others' beliefs, then banning those expressions amounts
to prioritizing one valuable ethical ideal over another. It amounts
to using collective force in order to force some individuals to a bandon one ethically valuable practice (provocative art) for the reason
that others find it objectionable. And such use of collective force
cannot be squared with the requirement that the liberal state treat
people as free and equal agents, who are responsible for choosing
their own ethical ideals.
It might be objected that the cost of the restriction on provocative expression is nowhere near that borne by religious believers
who are offended. Some might argue that, for a great number of
religious believers, changing or revising their ethical life so as to
cope with public offense to their religion is simply not possible
and that those who offend by contrast can still pursue what they
deem valuable in other ways. It seems to me, however, that it is a
mistake to view religious beliefs as an accident that has befallen
upon people. Religious beliefs are not inseparable from a person's
agency. An atheist is a religious zealot who has read Darwin and
a religious zealot is an atheist who has read the Bible. It would
be disrespectful of the rational agency of believers to assume that
their religious convictions are unshakable, not subject to change.
In a liberal democracy, moreover, all citizens should have the
opportunity to participate as equals, not just in voting and expressing their views about how we should be governed, but also in
the forming of public culture. Public culture includes much more
than public opinion about politics and the regulation of expression. It includes what clothes and lifestyles one sees in the streets,
what products are fashionable to own, what books one finds in the
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bookshops, what music we are exposed to, what jokes one feels
comfortable to tell and so on. It is fair that, in a liberal democratic state, public culture is shaped organically, as the result of
the millions of (cultural, aesthetic, ethical) choices that all of us
make every day. But it is not fair that the government deliberately
regulates or assumes control of public culture on the grounds that
some ethical or aesthetic ideas are wrong - as it does when it prohibits religiously offensive speech. If most of us like wearing Tshirts with the Danish cartoons or with the phrase "Jesus loves
you but only as a friend" or "Fuck the BNP," then that is the public
culture we are entitled to have. Nobody has a right for the government to intervene in public culture so as to make it more to her
liking. Why should religious believers be an exception? As Ronald
Dworkin puts it: "in a genuinely free society the world of ideas and
values belongs to no one and to everyone." 2 6

Conclusion
I have argued in this chapter that the European Court's argument,
that gratuitous offenses do not contribute to any debate, does not
justify a right not to be offended in one's religious beliefs. Nor is
there an independent ground for justifying such a right- quite the
opposite: the morality of human rights, as egalitarian constraints
on the use of collective force provides strong reasons against recognizing such a right. It follows that in cases of expressions that
offend religious beliefs, there is no need to balance free speech
against freedom of religion: other things being equal, free speech
prevails without any competition with other values.
We must take care to distinguish the claim that there is a right
not to be insulted in one's religious beliefs from two very different
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arguments. The first argument we have touched on already. It is
that it is justified to restrict speech, not just religiously offensive
speech but any kind of speech, which is likely to lead to imminent
violence. This argument expresses a true moral principle, but it
does not ground a right not to be insulted in one's religious beliefs;
for the restriction is allowed only in order to avoid violence, not
in order to protect the religious feelings of believers. The principle
applies to speech that offends religion as much as it applies to
shouting falsely "fire!" in a crowded theatre.
The second argument draws on the claim that allowing certain
expressions (e.g. hate speech or pornography) reinforces patterns
of discrimination which in turn cause harm against disadvantaged or minority groups, in the sense that there is a causal link
between the use of such expressions and the resulting harm. Prohibiting such expressions may be a way of preventing the injustice
and/or compensating the victims. This second argument claims
that the just distribution of resources (employment, income,
health care etc.) is obstructed or delayed by private conduct that
is encouraged by public expressions of hate and offensive speech.
This second argument is based on valid egalitarian reasons: we
collectively have a duty to ensure that public goods are distributed
in an egalitarian way. But the argument carries the burden of
showing that there is a clear and direct causal link between allowing religiously offensive speech and inequalities in the distribution of important social goods. It also carries the burden of showing that there is no alternative means,less restrictive of speech, to
combat these inequalities. In any case, however, this argument is
not one that draws on the right not to be insulted in one's religious
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beliefs either: the reason for restricting speech is not to prevent
offense but rather to promote distributive justice.
It is worth noting that both the above arguments would require
the courts to scrutinize restrictions on rights in order to make
sure that there is a direct causal link between the expression and
the resulting distributive injustice or physical harm. Indeed, the
European Court applied a similar test in the recent case of Ollinger
v. Austria, 2 7 which concerned the prohibition of an assembly that
the applicant had intended to hold on All Saints' Day in commemoration of the Salzburg Jews murdered by the SS during the Second
World War. The assembly would take place at the same time as an
assembly of Comradeship IV in memory of the SS soldiers killed
in the Second World War. The Court found the restriction disproportionate, and a violation of freedom of assembly, partly on the
grounds that the planned assembly was likely to be peaceful and
without incidents of violence. It is also useful to note in passing
that the test of a clear and present danger and its variations need
not be seen as a form of balancing between conflicting rights. The
requirement that there be a close causal link between restricting
a right and preventing harm may stem from the need to ensure
that legitimate reasons (such as prevention of harm) are not used
as a pretext for the pursuit of illegitimate purposes. This is a judicial task that is very different to the balancing methodology: it
consists in finding diagnostic tests that Smoke out" illegitimate
reasons. 28 It is not a form of judicial reasoning that presupposes
the view that rights, properly understood, conflict and that balancing involves a compromise between two independently valuable
goals.
11
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In the landmark Handyside v. United Kingdom judgment, the
European Court of Human Rights declared that free speech protects "not only 'information' or 'ideas' that are favorably received
or regarded as inoffensive or as a matter of indifference, but also
those that shock, offend or disturb the State or any sector of the
population". 29 In Otto-Preminger-Institut, the Court qualified this
principle by arguing that the right to express ideas that offend
does not encompass a right to insult gratuitously the religious beliefs of others. It has maintained this position ever since. Three
dissenting judges in Otto-Preminger-Institut disputed the existence of a right to protection of religious feelings. They argued that:
it should not be open to the authorities of the State to decide
whether a particular statement is capable of "contributing to
any form of public debate capable of furthering progress in
human affairs"; such a decision cannot but be tainted by the
authorities' idea of "progress." 3D
Sixteen years later, perhaps most Europeans are still very reluctant
to accept that the law should grant no protection to (their) religious beliefs as such and that it should permit blasphemy. I have
argued in this chapter that the European Court of Human Rights
has very good reasons to accept it and no reasons not to. In I.A.
v. Turkey, the Court held that a 16-dollar fine was a proportionate limitation of the applicant's right to publish a book that contained blasphemous passages. But if nobody had a legal right not
to be offended by that book, then there should not have been, as a
matter of principle, any limitation of the applicant's right on that
basis. What if the fine was only 16 dollars? For what the human
right to free speech can afford, it was 16 dollars too many.
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12 Rights, religion and the public sphere: the European

Court of Human Rights in search of a theory?
Julie Ringelheim
During deliberations over the drafting of a Constitution for Europe, the proposal to insert a reference to Christianit y in its Preamble generated heated debates throughout the European Union
(EU).l These discussions put into sharp relief disagreements
among EU member states about the proper place of religion in
public life. References to the European Court of Human Rights
(ECtHR) and its case law were surprisingly absent from these
discussions. This Court though, entrusted with ensuring respect
for the 1950 European Convention on Human Rights (ECHR), has
for several decades been confronted with the task of deciding
religion-related disputes on the basis of one common European
instrument. Whilst Article 9 of the European Convention guarantees the right to freedom of religion, Article 2 of its first Protocol
creates an obligation for states to respect parents' religious convictions when assuming education and teaching functions. Cases
brought under these provisions have long exposed this Court to
the difficulty of developing a consistent stance on the scope and
implications of religious freedom, while having regard to the
varying conceptions and arrangements of states parties regarding
the relations between religions and the state. Against this background, how has this institution conceptualised the place of religion in the public sphere? This is the subject of this chapter.
An important evolution can be discerned in the ECtHR's case law
on religious rights. While in its first judgments the Court demonstrates great caution in approaching religious issues, it has pro-
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gressively become more assertive in its defence of religious freedom. Furthermore, especially remarkable in this jurisprudence, is
an increasing attempt at going beyond casuistry and building a
consistent vision of religious freedom and of its implications for
state-religions relations that is valid across Europe. It is this attitude that I refer to as an effort at 'building a theory'. Alongside the
core notion of pluralism, three major principles have progressively
emerged in the ECtHR's jurisprudence: the right to autonomy of religious communities vis-a-vis the state; an obligation of neutrality
for the state; and the necessity of the secularity of the legal order's
foundations (section 1 ). These principles, it is submitted, are in
line with the democratic ideal that underlies the European Convention. Yet the Court's approach to religion-related disputes is
not without tensions and problems. These are especially manifest
when the Court handles disputes that go beyond the issue of the
respective autonomy of religion and public authority, and concern
the multifaceted question of expression of religion in the public
sphere, in particular, the status of religion in public discourse,
the wearing of religious garments at public school or university
and claims for accommodation of religious practice in the workplace. In some cases of this sort, the Court has adopted stances
that are questionable from the viewpoint of the principles it has
itself identified as central for religious freedom. In other instances,
these principles themselves appear to be in need of further elaboration (section 3). But the significance of the tensions surrounding
the treatment of religious disputes by the Court cannot be fully
grasped without having regard to present-day discussions in social and political theory about the place of religion in the public
sphere (section 2).
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1 Building a European vision of religious freedom
A The early case law

During the thirty-three first years of the Court's existence, from
1959 to 1992, cases bearing upon the right to religious freedom were dealt with exclusively by the European Commission of
Human Rights.2. Until1989, in almost all cases brought under Article 9, it concluded that the facts at stake did not disclose any appearance of violation. These applications, therefore, were deemed
inadmissible and never reached the Court.
In this early period the European Commission emphasised the
distinction drawn in Article 9 between two aspects of religious
freedom: whereas its internal dimension, namely the right to have
or change religion or belief, cannot be subject to any limitation
whatsoever, its external aspect, that is, 'the freedom, either alone
or in community with others and in public or private, to manifest
his religion or belief, in worship, teaching, practice and observance' may be restricted in some circumstances, under the conditions set forth in the second paragraph of Article 9. Based on
this distinction, the Commission claimed that religious freedom
firstly concerns internal beliefs; the individual's personal sphere,
its inner self: (Article 9 primarily protects the sphere of personal
beliefs and religious creeds, that is the area which is sometimes
called the forum internum.' The Commission acknowledged that
it also (protects acts which are intimately linked to these attitudes, such as acts of worship or devotion which a:re aspects of
the practice of a religion or a belief in a generally recognised form'.
However, in order to protect this personal sphere, Article 9 (does
not always guarantee the right to behave in the public sphere in a
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way which is dictated by such a belief'). Yet the Commission never
specified what it exactly meant by 'public sphere'.
This view was to a large extent followed by the Court. The
ECtHR also states that religious freedom 'is primarily a matter of
individual concerns', while also implying the freedom to manifest
one's religion. 4 Interestingly, while restating that 'Article 9 does
not protect every act motivated or inspired by a religion or belief',
the Court dropped the phrase 'in the public sphere', which may
be the sign that it deemed the notion too hazy.2 Nonetheless, the
propensity to regard the protection provided by religious freedom
as weaker when a religion is manifested outside the sphere of the
family and the religious community can still be observed in recent
case law of the Court (see section 3).
B In search of a theory?

The Court issued its first judgment on religious freedom in 1993
in the case Kokkinakis v. Greece.6 Since then the right guaranteed
in Article 9 ECHR has been the subject of a burgeoning jurisprudential activity at the ECtHR. From the start, two trends can be
discerned in this case law. On the one hand, the Court observes
on various occasions that it is not possible 'to discern throughout Europe a uniform conception of the significance of religion
in society; even within a single country such conceptions may
vary'.7 Accordingly, the role of national decision-making bodies
has to be given special importance where questions concerning
the relationship between state and religions are at stake, 'on which
opinion in a democratic society may reasonably differ widely'. 8
Domestic authorities should enjoy a wide margin of appreciation.
Yet, this attitude of judicial restraint is counterbalanced by an
opposite tendency. Beginning with Kokkinakis v. Greece, the Court
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demonstrates an increasing willingness to go beyond the diversity of facts specific to each case and articulate general principles
stemming from religious freedom, valid throughout Europe for all
states party to the European Convention.
In this regard, one notion proves central: that of pluralism. Already in Kokkinakis v. Greece, where Greece was found to be in violation of Article 9 for having prohibited a Jehovah's Witness from
proselytising his religion, the Court observes:
As enshrined in Article 9, freedom of thought, conscience and
religion is one of the foundations of a 'democratic society'
within the meaning of the Convention. It is, in its religious
dimension, one of the most vital elements that go to make up
the identity of believers and their conception of life, but it is
also a precious asset for atheists, agnostics, sceptics and the
unconcerned. The pluralism, indissociable from a democratic
society, which has been dearly won over the centuries, depends on it. 9
Noticeable in this passage is the assertion that freedom of thought,
conscience and religion is important not only for believers but
also for non-believers - atheist, agnostics, sceptics and the unconcerned. Diversity of beliefs, convictions and worldviews is conceived as a common good for the whole society. Thus, pluralism,
as referred to by the ECtHR, does not only refer to a fact; it is
also a value. It conveys the idea that in a democracy the diversity
of opinions and worldviews individuals may hold as a result of
the exercise of their freedoms should be respected and allowed to
flourish. Pluralism can be seen as both an outcome and a condition of the exercise of certain individual rights, such as freedom of
speech, freedom of association and freedom of religion. 10 Expand-
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ing upon this notion, the Court, in subsequent jurisprudence, has
highlighted three interrelated principles that, in its view, should
govern relations between state and religions in a democracy. First,
it proclaims the autonomy of religious communities vis-a-vis the
state (i). Second, it derives from the right to religious freedom an
obligation for states to remain neutral towards religions and beliefs (ii). Third, it asserts the necessity of the secularity of the foundations of the legal order (iii).
(i) Autonomy of religious communities vis-a-vis the state

The rights protected under the ECHR are bestowed upon individuals, not groups. Article 9 only indirectly alludes to the communitarian component of religious practice: it guarantees individuals
the freedom to manifest their religion 'individually or collectively'.
Yet, the European Court has progressively recognised a collective dimension to religious liberty and a corresponding obligation
for states to respect religious groups' autonomy. Most notably, in
Hasan and Chaush v. Bulgaria (2000), it states that participation
in the life of a religious community must in itself be deemed a
manifestation of one's religion. Freedom of religion 'encompasses
the expectation that the community will be allowed to function
peacefully, free from arbitrary State intervention.'li Hence, Article 9 entails the right of the community of believers to manage
autonomously their internal affairs, that is choose their leaders,
create their own institutions, establish their religious doctrine, as
well as define the manner in which new members are admitted
and existing members excluded.12
This does not mean that there can never be legitimate reasons
for a state to interfere with the internal life of a religious community. The Court has not had much occasion to delve into this
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issue. On one occasion, it observed that it is legitimate for a government to verify that a religious organisation aspiring to official
recognition acts in accordance with the law, does not present
any danger for a democratic society and does not carry out any
activity threatening the public order or the rights and freedoms of
others.ll If a religious community carried out practices amounting to torture or inhuman or degrading treatment, the Court
would certainly not consider it illegitimate for the state to intervene in order to protect individuals subject to such treatment.
Given the case law on right violations committed by private persons, public authorities could even be deemed to have a positive
obligation to act in defence of individuals whose fundamental
rights are jeopardised by a religious group. 14 However, based on
the autonomy of religious communities, the Court admits that
where a church acts as an employer, it is entitled to impose on its
employees specific duties of loyalty, which may entail a restriction
to their freedom of speech (Article 10) or to their right to private
life (Article 8).li Yet, the community's autonomy is not unlimited:
the Court insists on its power to ensure in each case that a fair balance has been struck between the interests of the church and that
of the individual. 16
(ii) State neutrality

A second fundamental principle emphasised by the Court is that
of the state's duty of neutrality and impartiality vis-a-vis religions
and creeds. It is again in Hasan and Chaush that for the first time
the Court declared that freedom of religion entails such an obligation. When exercising its regulatory powers in the sphere of
religious practice, and in its relations with the diverse denominations and beliefs, the state must remain neutral and impartial.ll
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Its role consists in acting as 'the neutral and impartial organiser
of the exercise of various religions, faiths and beliefs'.11i The Court
attaches various consequences to this duty of neutrality. First, the
right to freedom of religion excludes in principle any discretion on
the part of the state to determine whether religious beliefs or the
means used to express them are legitimate. Furthermore, in case
of divisions in a religious community, the state should abstain
from taking sides: state action seeking to compel a community to
come together under a single leadership against its own wishes
would constitute an interference with religious freedom.l2. The
state is the 'ultimate guarantor of pluralism'. 20 The Court admits
that where a religious community becomes divided, tensions
might arise. But this 'is one of the unavoidable consequences of
pluralism. The role of the authorities in such circumstances is not
to remove the cause of tension by eliminating pluralism, but to ensure that the competing groups tolerate each other.' 21 They may,
however, act as mediators between religious groups and endeavour to ensure pacific relations between them, provided that they
remain strictly neutral. 22 Yet the Court's insistence on the state's
duty to refrain from interfering with disputes within or between
religious groups, is counterbalanced by its observation that 'in
democratic societies, in which several religions coexist within one
and the same population, it may be necessary to place restrictions
on [the freedom to manifest one's religion] in order to reconcile the
interests of the various groups and ensure that everyone's beliefs
are respected'. 23 Depending on the context of the case, judges put
the emphasis either on the first or on the second of these concerns.
The Court has yet to unravel the implications of this neutrality
obligation as to the conformity with the ECHR of the various legal
regimes of state- religions relations in Europe. Previous jurispru-
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dence indicates that different systems can be compatible with the
European Convention. 24 The establishment of a state church was
declared by the Commission not to be per se incompatible with
Article 9, provided that it includes appropriate safeguards for the
freedom of religion of all individuals; first and foremost, people
should be free to leave the state church. 25 More generally, public
authorities are under no obligation to provide an identical legal
status to each religious community.26 They can establish an institutionalised form of collaboration with specific faith groups and
grant them certain privileges such as tax exemptions. 2 7 Yet, pursuant to the rule of non-discrimination, any advantage conferred
on a religious community to the exclusion of the others must
rest on a legitimate justification and remain proportionate. 28 Read
in this light, the neutrality concept, as elaborated by the ECtHR,
does not amount to a requirement of strong separation between
state and religion nor of strict uniformity of treatment. Instead, it
points towards a duty of even-handedness and proportionality in
the state's relations with the various faiths and beliefs.
Nonetheless, the rise of the neutrality obligation has led the
Court to control with heightened severity the conformity with
the Convention of arrangements in which a privileged position
is granted to one religion.29 The Court is increasingly concerned
with ensuring that the state refrains from exerting pressure, even
indirectly, on the religious choices of individuals. This emerges
especially in the context of public education. In Folgere and
others v. Norway (2007), regarding instruction about religion in
public schools, it insists that where the curriculum and teaching methods do not guarantee that information is conveyed in
a strictly objective, critical and pluralistic manner, pupils should
have the right to be fully exempted from it.30 In Lautsi v. Italy
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(2009), it is the compulsory display of a crucifix in state school

classrooms that is found to be in breach of the state obligation to
respect parents' religious and philosophical convictions. The Court
here emphasises that state's confessional neutrality is a condition
of pluralism in education; it guarantees an open scholarly environment that favours inclusion of all pupils, regardless of their
religious beliefs, ethnic origin or social background).l Schooling
of children is said to be particularly sensitive because it involves
the imposition of the compelling power of the state 'on minds
which still lack ... the critical capacity which would enable them
to keep their distance from the message derived from a preference
manifested by the State in religious matters.' 32 In such context,
the exhibition of the crucifix in the classroom, a symbol which is
clearly associated with one religion, is seen as amounting to the
promotion of a belief by the state: 'children will feel that they
have been brought up in a school environment marked by a particular religion. What may be encouraging for some pupils may be
emotionally disturbing for pupils of other religions or those who
profess no religion.' 33 This case, however, has been referred to the
Grand Chamber for re-examination. 34
(iii) Secularity of the foundations of the law

Closely related to the notion of state's neutrality, secularity of
the legal system's foundations is another principle that has taken
a prominent place in the Court's case law. It is mainly in Refah
Partisi (Welfare Party) and others v. Turkey (2003) that European
judges developed their views on the question. 3 5 The case concerns
the dissolution of an Islamist political party which, according to
the Turkish government, was planning to establish a theocratic
regime in Turkey, based on Islamic law (sharia). The judgment,
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which does not find any breach of the European Convention, generated strenuous controversies. But what interests us here are the
general observations made by the Court about the relation between democracy and religion. It declares that a political-legal
system based on religious rules cannot be considered compatible
with the Convention system, since such a societal model (would
do away with the State's role as the guarantor of individual rights
and freedoms and the impartial organiser of the practice of the
various beliefs and religions in a democratic society, since it would
oblige individuals to obey, not rules laid down by the State .. . but
static rules of law imposed by the religion concerned.' 36 The Court
thereby asserts the necessity, in a democracy, of the autonomy
of the basis of the legal system with regard to religious beliefs: a
democratic state within the meaning of the Convention cannot be
founded on the norms of a religion. 3 7
Also relevant here is Buscarini and others v. San Marino (1999).
In it, the Court declares it incompatible with Article 9 to compel
elected members of the parliament to take oath on the Gospel. This
obligation, in its opinion, amounts to requiring elected representatives of the people to swear allegiance to a particular religion.
And (it would be contradictory to make the exercise of a mandate
intended to represent different views of society within Parliament
subject to a prior declaration of commitment to a particular set
ofbeliefs.' 38 What seems to underlie the Court's ruling is the idea
that by introducing a religious reference in the oath taken by the
members of parliament, the state symbolically designates this religion as the foundation of the political system and obliges the
population, through its representatives, to recognise its authority.
The Court thus opposes the maintenance of religion in its function
of legitimation of the political and social order; a stance remin-
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iscent of Lefort's famous thesis that in modern democracies, the
sovereign's place becomes (empty'. 3 9
2 The case law in context: the question of religion and the pub-

lic sphere in political and social theory
The principles derived by the European Court from religious freedom- autonomy, neutrality and secularity- resonate with the
classic tenets of liberal thought regarding state-religion relationships. Liberalism is often said to posit that the state should be
neutral with respect to the various conceptions of the good life,
in particular religious conceptions, that the citizens may hold. 40
Such neutrality is viewed as necessary to guarantee the freedom
of citizens to pursue their own notion of the good. Neutrality is
also seen as a corollary of the state obligation to treat individuals
as equals. 41 Rawls, in particular, maintains in Political Liberalism
that in a time where people are profoundly divided by reasonable
though incompatible religious, philosophical and moral doctrines,
a just and stable society of free and equal citizens can only exist if
its constitutional regime is based on a conception of justice that is,
as far as possible, independent from these conflicting comprehensive doctrines. 42
By identifying the aformentioned notions as guiding principles
for understanding Article 9, the Court does contribute to the illumination of the implications of religious freedom in a democratic
society and the anchoring of the interpretation of the European
Convention within the liberal tradition.
This conceptual framework, however, presents a major limitation: it works best when the issue at stake is that of preserving
the respective autonomy of the state and religious communities.
Thus, it tends to presuppose that religion and the state belong to
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two distinct spheres of social life that can be easily disentangled.
The trouble with this conception is twofold: first, it is doubtful
that it actually captures contemporary social reality. The privatisation of faith in modern societies, which it seems to assume,
is indeed widely contested in present-day sociology of religion.
Second, from a normative viewpoint, political theory discussions
have highlighted the ambiguities and uncertainty that surround
the classic liberal concept of state's neutrality towards religion. In
particular, the idea that as a general rule religion should be excluded from the public domain in order to preserve such neutrality
has generated intense debates in recent times.
Underlying the Court's case law is the idea that religion is primarily an inward feeling; a 'matter of individual conscience'.43 It
can be exteriorised through rites and acts of cults, but these are in
principle accomplished within the family and 'the circle of those
whose faith one shares'.44 The case law strongly suggests that
manifestations of religion outside this domain are considered as
of secondary importance. Faith is normally expressed in a specific,
discrete, domain, which is distinct from the rest of social life.
This vision strikingly evokes the classic sociological paradigm
of secularisation.45 Classic proponents of this theory have long
claimed that modernisation would necessarily bring in its wake
both the decline of religiosity and the privatisation of religion.
Importantly, the notion of privatisation differs from t he 'differentiation thesis': whilst the latter refers to the process by which secular spheres, primarily the state, the economy and science, emancipate from the religious sphere with religion ceasing to be the
central organising institution of society,46 the privatisation thesis
goes further and claims that religion is banished from the public
domain; it retreats into the private sphere, if not the individual
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conscience, and becomes increasingly irrelevant and marginal to
modern societies.4 7
Since the 1960s, however, both the 'decline of religion' and
the 'privatisation' theses have been strongly contested. 48 Empirical research has highlighted that, outside Europe, modernity did
not necessarily entail the fall of religiosity and marginalisation
of religion.49 In Europe itself, the secularisation process attained
different levels of intensity, depending on the dominant religious
tradition and on the history of state-church relations.50 Besides,
it has also been argued that privatisation of religion is not necessary to modernity: provided certain conditions are met, religious
groups may enter the public sphere and assume the role of civil society actors without endangering individuals' freedom and modern differentiated structures ..li
These discussions shed a particular light on the ECtHR's case
law. The assumption, present in this jurisprudence, that there is a
neat distinction between the public and the private spheres, and
that religious expression is normally confined to the latter square
with the privatisation thesis. To be sure, the Court's stance is not
uniform and some of its rulings reflect other influences (see section 3A). But as a general matter the Court seems most comfortable when it has to scrutinise cases that can be seen either as an
attempt by the state to control a religious community (e.g. Hasan
and Chaush), or as endeavours by a religion to take control over
the state (e.g. Refah Partisi); in other words, where the problem
is that of preserving the boundary between religion and public
authority. By contrast, when faced with contestations touching
upon the issue of expression of religion in the public sphere, some
uneasiness can be observed: as will be shown in the next section,
the judges often appear hesitant and all too prone to leave the
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decision to the state by virtue of the margin of appreciation. This
sort of case does indeed reveal a discrepancy between the privatisation theory and the facts with which the Court is confronted:
they suggest that, even in modern European societies, religious
expressions are not always easily contained within the boundaries of the home and places of worship. Some religious practices
- like dietary requirements or the wearing of specific clothes affect the entire life of individual believers, wherever they find
themselves. 52 Further, believers or church authorities sometimes
intervene in the democratic public debate to promote their creeds
or take a stance on socio-political issues. Conversely, religious doctrines may themselves be subject to discussion, contestation or
mockery through media and arts. From different angles, all these
situations raise the question of religious expressions in the public
square.
Social developments relating to the place of religion in the public
sphere have also stirred vivid discussions in political theory in the
last two decades. Classic liberal notions such as the state's neutrality have been subject to critical reappraisal. Importantly, different
understandings of the 'public sphere' are at stake here. A first
set of debates relates to the public sphere envisioned in a Habermasian sense, as encompassing the network of institutional and
non-institutional sites where citizens express politically oriented
opinions and deliberate common affairs. 53 Considerable attention
has focused on the idea, defended by Rawls in the first edition
of Political Liberalism, 54 that religious-based arguments cannot be
accepted as valid in the democratic public sphere of deliberation.
Advancing the notion of 'post-secular society', Habermas claims
that in the 'informal public sphere' citizens should be allowed to
express their convictions in a religious language if they cannot
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find secular 'translations' for them. By contrast, in the institutional public sphere, that is parliaments, courts, and so on, officials
should have the obligation to justify their decisions only on the
basis of secular reasons that are equally accessible to all citizens. 55
In fact, Rawls himself revised his position and admitted that in
certain socio-historical situations, reasons rooted in religious doctrines could be presented in public discussions in non-official settings.56
A second set of discussions refer to the growing religious diversity in many Western countries. The core issue from this perspective is the question of what it means for the state to be neutral in
a religiously plural society. The focus here is on the practice of religion in the public sphere understood either as state institutions
(e.g. the case of civil servants or pupils in public schools) or as
encompassing all domains external to the family and the religious
community, mainly public institutions and the market.57 Advocates of multiculturalism and minority rights have challenged the
view, defended by some, that religious neutrality implies for the
state an obligation to ignore religions and abstain from taking religious specificities into account in all circumstances. They point
out that, in a context of diversity, general legislation may have
the indirect effect of precluding some individuals from observing
important precepts of their religion, while not affecting other
communities. The dramatic rise in the domains regulated by the
state in the modern era has increased the risk that such a situation
arises. And this problem is much more likely to affect minority religious groups. 58 Indeed, public rules and institutions remain to a
certain extent imbued with the traditions of the historically dominant faith, as reflected in public holidays or uniforms required in
certain settings. Hence, promoters of minority rights argue that
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if neutrality means that the state may not unduly disadvantage a
religious community compared to others, the specificities of a religion must sometimes be taken into account in order to avoid impairing its practice. 59
These various debates point to a common concern, namely the
issue how a democratic society should handle the plurality of faith
and the variety of opinions about religions in the polity. It is to the
analysis of the manner in which the Court approaches situations
raising these questions that we now turn.
3 The European Court as a site of debate about the place of religion in the public sphere
In this section we will focus on three groups of cases, which
are representative of some major preoccupations in contemporary
Europe relating to the place of religion in the public realm: claims
for religious accommodation in the workplace (A); the expression
of opinions based on religion or about religion in the democratic
public sphere (B); and the wearing of religious symbols, more
particularly the Islamic headscarf, in public institutions (C). One
common trend in this case law is the large discretion left to national authorities. Arguably, this is symptomatic of the difficulty
the Court encounters in dealing with these questions and building
a consistent vision of what pluralism entails with regard to the
place of religion in the public sphere.
A Claims for religious accommodation in the workplace

Where a legislation or policy has the unintended effect of precluding members of a minority religion from observing an important
precept of their faith, is there an interference with religious freedom? Are individuals affected entitled to an accommodation of
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their religious needs? Such questions have been raised on a few occasions before the Convention's institutions, especially in relation
to work schedules and religious holidays. 60
The response of the Convention's institutions has been generally
negative. It is in this sort of case that the influence of the idea that
religious practice is normally restricted to a specific domain of social life is the most palpable. In the case of a Muslim teacher who
complained that the London state school in which he worked had
refused to arrange his timetable so as to enable him to take fortyfive minutes off on Friday to attend prayers at the mosque, the
European Commission finds no interference with his right under
Article 9 .§1 Determining this view is the fact that he voluntarily
accepted teaching obligations under his contract with the school
and remained free to resign if he found that these duties conflicted
with his religious duties. 62 The Commission thus presents the
issue as one of free choice, obscuring the legal background against
which the facts take place: the legislation guarantees workers the
right not to work on Sunday, but does not provide any protection
to those wishing to take time off for religious reasons on a different day. The applicant was not in a position to negotiate his work
schedule: he could only accept it or resign. 6 3 At a deeper level,
this reasoning suggests that religion has no standing in the work
sphere. Religious claims must yield to the rules governing this domain, whether defined by the state or by the employer.
The Commission similarly dismisses the discrimination claim.
It simply observes that 'in most countries, only the religious holidays of the majority of the population are celebrated as public
holidays'.64 There is thus no question of envisaging an obligation
for the state to endeavour to promote wherever possible 'reasonable accommodation' that would allow the reconciliation of the
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employee's religious needs with work requirements, as was recognised in Canadian and US law. 65 For the Commission, it is natural
that the norm is the norm of the majority and minority workers
must adapt to it or resign.
The Court's case law, however, is not static. The evolution undergone by the notions of pluralism and non-discrimination in the
first decade of the twenty-first century could entail a very different
approach to this sort of issue. In Thlimmenos v. Greece (2000), the
Court acknowledges that the right not to be discriminated against
under Article 14 ECHR is not only violated when states treat persons in analogous situations differently, but also when they fail to
treat differently persons whose situations are significantly different, without objective and reasonable justification.66 Moreover,
under certain circumstances, failing to introduce 'appropriate exceptions' to a general norm which unfairly disadvantages persons
practising a certain religion may amount to discrimination.6 7 In
the same period, elaborating further its conception of pluralism,
the Court emphasises that a 'pluralist and genuinely democratic
society should not only respect the ethnic, cultural, linguistic and
religious identity of each person belonging to a national minority,
but also create appropriate conditions enabling them to express,
preserve and develop this identity.' 68 These parallel evolutions
could pave the way to the recognition of an obligation for the state
to take the specificities of minority religions into account where
necessary to avoid preventing without due reasons their followers
from observing an important aspect of their religion.69
Yet later cases suggest that the Court at present is not prepared
to recognise a right to 'reasonable accommodation' in the workplace. In Kosteski v. the Former Yugoslav Republic of Macedonia
(2006), although the main issue at stake was different, the Court
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takes the opportunity to endorse the Commission's jurisprudence
on the question of work schedule and religious holidays. 70 It even
expresses doubts that taking a day off to celebrate a religious
feast is a manifestation of religious beliefs protected by Article 9
ECHR.Zl Such position excludes any discussion of a possible duty
to accommodate religious diversity at work.
B. The place of religion in the democratic public sphere

European judges do not express a priori objections to religious figures participating in the public debate and defending views based
on their religious convictions, even provocative ones, at least when
the 'informal public sphere' is at stake. In Gunduz v. Turkey (2000),
it castigates Turkey for having sanctioned the leader of an Islamic
group who, during a television programme, had issued virulent
criticisms of secularism and democracy in Turkey and declared his
preference for a sharia-based regime. Such comments, expressed
in the course of a pluralistic debate with other participants, could
not be construed as a call to violence or as hate speech based on religious intolerance. 72 In a later judgment, the Court declares that
associations 'proclaiming or teaching religion' can play a role in
civil society and contribute to the proper functioning of democracy. 73
But what has proved especially contentious is the Court's treatment of the question as to what extent religions themselves can
be criticised or ridiculed in the democratic public sphere. In OttoPreminger-Institut v. Austria (1994), a small cultural association
from Innsbruck in Tyrol complained about the decision of Austrian Courts to seize and forfeit the film it had planned to show
on the ground that it mocked in provocative terms the Catholic
religion. The Court finds no violation of the right to freedom of ex-
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pression: taking into account the national margin of appreciation,
the state's interference with the applicant's freedom pursued the
legitimate aim of protecting the citizens' right 'not to be insulted
in their religious feelings by the public expression of views of
other persons'. 7 4 The Court indeed contends that religious freedom entails a right for believers to be protected against 'provocative portrayals of objects of religious veneration'. 7 5 This, however,
goes beyond a protection against incitement to hatred or hostility: it is a right to have one's religious symbols or beliefs shielded
from representations one considers provocative. The judges give
no regard to the precautions taken by the association to dissuade
people likely to be shocked by the film to go to see it: it had indeed
warned the public in its programme about its sensitive character.
By contrast, what the Court deems determining is the fact that the
religion at stake is largely dominant in the population. It claims
that it cannot 'disregard the fact that the Roman Catholic religion
is the religion of the overwhelming majority of Tyroleans'. The
Austrian Courts' ruling that the film constituted 'an abusive attack
on the Roman Catholic religion' is said to reflect 'the conception of
the Tyrolean public'. 7 6
The problem here is not that the Court limits the protection
of religious freedom to a too-restrictively-defined sphere of social
life, but, on the contrary, that it permits the state to impose the
viewpoint of the dominant faith on the whole population. 77 It
disregards the efforts deployed by the cine-club to render possible
the coexistence of opposed views on a religion, by enabling those
interested in the film to seeing it while sparing observant Catholics the risk of being exposed to portrayals of their religion that
they would find offensive. It is sufficient that the movie exists and
that some people can watch it for the offence to the believers to

AB 2297

LAW, STATE AND RELIGION IN THE NEW EUR ...

occur. In effect, the Court allows state authorities to silence public
expressions that are virulently critical about the majority religion.
The reasoning held in Otto-Preminger-Institut was confirmed in
Wingrove v. United Kingdom (1996) 78 and in I.A. v. Turkey (2005),
in the case of a publishing house's director sentenced to a fine
for having published a novel containing offensive statements
against Islam. 79 In later rulings, however, while reasserting the
Otto-Preminger-Institut doctrine, the Court seems concerned with
restricting its scope: in Aydin Tatlav v. Turkey, where the applicant had been condemned for having published a book in which
he virulently criticised Islam, it rules that the contentious statements were not of such nature as to justify a restriction to his
freedom of speech. They represented the critical viewpoint of a
non-believer on religion, but did not amount to an insult against
believers or an abusive attack on sacred symbols. 80
C. Wearing religious symbols in educational institutions

The wearing of religious clothing or symbols within public institutions generates vehement debates in several European countries. Clearly, it is the headscarf worn by Muslim girls or women
in public education institutions that creates the most ardent controversies. Yet, at present, most European states do not prohibit
pupils from wearing it at school, except where it poses a safety or
health hazard.lli Some states, however, most notably France and
Turkey, claim that the notion of lai"cite or strict secularism, to
which they officially adhere, requires precluding individuals from
wearing religious signs in public schools as well as, in the case of
Turkey, at universities. But the meaning and implications of lai"cite are contested. In France, despite an apparent unanimity over
this notion, at least two different conceptions coexist:82 the first
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understands lafcite as the confessional neutrality of the state; 83
while a second, based on a rather negative perception of religion,
envisions it as the requirement of an exclusion of faith from public
institutions, deemed necessary to preserve the separation of state
and religion. 84 Interestingly, when in 19 8 9 the French Council of
State (Conseil d'Etat) was asked to provide an opinion on the issue,
it stated that in educational institutions the wearing by pupils of
signs through which they manifest their religion is not by itself incompatible with the lafcite principle, insofar as this act is protected
by freedoms of religion and expression. Only specific reasons,
pertaining to the preservation of the rights of others, safety, health
or public order could justify a limitation of these freedoms.85 It is
only after heated discussions and the setting-up of a special official commission to examine the problem, that in 2004 French legislators passed a law prohibiting, in virtue of the lafcite principle,
the wearing in state schools of signs through which pupils ostensibly manifest their religious belonging.86
In Leyla $ahin v. Turkey (2005),87 the Court was asked to review the conformity with the European Convention of a similar
prohibition in Turkish universities. Sitting as a Grand Chamber,
it rules that no violation of Article 9 has occurred: the measure
is deemed necessary to the protection of the rights of others and
preservation of public order. In justifying its ruling, the Court
uncritically praises the principle of secularism (meaning lafcite),
as interpreted by the Turkish Constitutional Court. It declares that
this latter principle is not only consistent with the values underpinning the Convention, but may be considered necessary to protect the democratic system in Turkey. 88 Yet, the interpretation of
the lafcite concept adopted by the Turkish Court is especially farreaching: by virtue of this principle, the state may prohibit any
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religious manifestation for the sole reason of it being public. 89
The state's neutrality is seen as being jeopardised as soon as a
person exteriorises his or her religious convictions in the public
square, regardless of whether he or she is a state agent. This conception, however, contradicts Article 9 ECHR, which guarantees
the freedom to manifest one's religious convictions in public, and
authorises restrictions to this freedom only insofar as they are necessary to achieve one of the legitimate aims listed in its second
paragraph. The potential conflict between the Turkish conception
of lai"cite and freedom of religion was indeed acknowledged a few
years later in Ahmet Arslan and others v. Turkey (see below).
The Court also strongly insists on the specificity of the Turkish
context, where Islam is the religion of the vast majority of the
population and where fundamentalist movements seek to impose
their worldviews on the whole society. Against this background,
it considers that the wearing of a headscarf could by itself create
a pressure on those who do not want to wear it, as the government argued.90 The Court, however, eludes the difficult questions
raised by this case. As a university student, Ms ~ahin did not represent the state and was not in a position of authority with respect
to other students ..2.1 It was not claimed that the way she had
personally worn the headscarf had caused any disruption or been
accompanied by provocative or proselyte behaviour. Yet the Court
abstains from verifying whether less restrictive measures, such
as sanctions limited to individuals who would have actually exerted pressure, would not have permitted the pursued aims to be
reached. The measure taken by Turkish authorities is pretty radical, though: it excludes any possibility of coexistence, within the
university, between students wearing a headscarf and those who
do not share their beliefs.
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In truth, the headscarf is treated by the Court as a symbol of
fundamentalism and gender inequality. 92 Significantly, it declares
that this practice is by itself difficult to reconcile with a 'message
of tolerance, respect for others and, above all, equality and nondiscrimination'. 9 3 This statement contrasts with the numerous
sociological studies highlighting the ambiguous and plural meaning of the headscarf, as well as the ability of Muslim women to
reappropriate this practice in various ways. 94 Judge Tulkens in her
dissent observes:
it is not the Court's role to make an appraisal of this type - in
this instance a unilateral and negative one - of a religion or
religious practice, just as it is not its role to determine in a general and abstract way the signification of wearing the headscarf or to impose its viewpoint on the applicant. 9 5
By equating the headscarf with Islamic fundamentalism and
gender inequality, the Court refuses to engage with the tensions,
ambiguities and conflicting meanings associated with it. 96 Seen
in this light, Leyla $ahin can be envisaged as an inverted mirror
of Otto-Preminger-Institut: while in the latter ruling the Court allows the state to act as the protector of majority religious beliefs
in the democratic public sphere, in Leyla $ahin, it permits public authorities to take action to exclude religion from the public
realm. In both cases, either religious or anti-religious expressions
are silenced to appease the fear or irritation of the secular or the religious dominant group.
Post-Leyla .$ahin decisions confirm that the Court is prepared to
leave considerable discretion to domestic authorities to ban the
wearing of the headscarf in educational establishments. In a later
case it was asked to review a headscarf interdiction imposed in
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public religious high schools in Turkey. These schools can hardly
be said to be religiously neutral: they are designed to train religious professionals, such as imams and Koran readers, and 40 per
cent of their curriculum concerns Islamic theology. Yet the Court
declares that the prohibition of the headscarf can be regarded as
necessary to protect the rights of other children and the neutrality
of education. The state is even said to have a duty to ensure that
manifestation of their beliefs by pupils within the school premises
does not become 'ostentatious' so as to constitute a source of pressure.97 Unsurprisingly, the Court also deems that the exclusion of
Muslim98 and Sikh99 pupils from high schools in France pursuant
to the 2004 Act does not conflict with the ECHR.
In Ahmet Arslan and others v. Turkey (2010), 100 however, the
Court draws a limit on what a state is entitled to do in the name
of lai"cite: convicting a group of persons for merely touring in the
streets while wearing the distinctive dress of their religious movement, namely a turban, a tunic and a stick, constitutes a breach
of religious freedom. The government maintained that this was
necessary to protect the secular (lai"c) and democratic principles on
which the Turkish Republic is based. The Court rejects this contention: the argument of protecting state neutrality or lai"cite does
not hold where simple citizens express their religion in the public
space, such as public streets and squares.

Conclusion
The European Court of Human Rights' attempts at theorising its
conception of religious freedom and at developing a coherent
model of relations between religion and the public sphere remain
tentative and fragmentary. Nonetheless, throughout its case law
it has progressively drawn from the individual right to religious
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freedom several principles regarding the proper relations between
state and religions in a democratic society. Besides the notion that
religious and philosophical pluralism must be respected, the Court
proclaims the autonomy of religious communities vis-a-vis the
state: the religious life of faith groups constitutes an autonomous
sphere in which the state, as a rule, should not interfere. Further, it
infers from the right to religious freedom an obligation of neutrality: in its relations with the various denominations and beliefs, the
state must remain neutral and impartial. Lastly, the secularity of
the legal system's foundations is considered a necessary condition
of democracy.
These principles are consistent with the basic ideals that underlie the European Convention. They cast an important light on
the fundamental concerns that govern relations between political
authority and religions in a democratic society. Their meaning
and implications, however, are still in need of further clarification.
Thus, to what extent the modalities of an established church
regime can be regarded as compatible with state neutrality, as
construed by the Court, remains to be seen. To be sure, such elaboration should not attain the same level of precision as it does
within one single polity: the Court must identify minimal common norms, valid for all European democracies. Importantly, the
duty of neutrality, as construed in the case law, does not entail that
the state must necessarily grant identical treatment to all religious
communities: national authorities are allowed to accord different
legal status to certain faith groups provided that any difference of
treatment can be justified on legitimate grounds. State neutrality
fundamentally implies a requirement of even-handedness in its
relations with the various religions. Moreover, it also means that
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the state should refrain from exerting pressure on citizens' religious choices.
But when one considers the Court's jurisprudence on contestations regarding expressions of religion, or about religion, in the
public sphere, whether in the democratic public debate, in public institutions or in the workplace, the weaknesses of its present
conceptualisation of religious freedom come into light. The large
discretion it often grants to national authorities in such cases
is symptomatic of its difficulty in dealing with them. Yet cases
of this sort confront the Court with a question of critical importance for contemporary European societies: how to guarantee
pluralism, while ensuring state neutrality and equal rights to all?
This is a question that should not be evaded by an international
Court tasked with protecting human rights in Europe. The ECtHR's
jurisprudence already contains important resources on which the
judges could build to specify further their conception of pluralism and of its relation with state neutrality. Meanwhile, despite its
gaps, ambiguities and limitations, the European Court's case law
has the merit of promoting a trans-European reflection on the relations between religion and the public square.
This chapter was last updated in February 2011 . It is based,
therefore, on the examination of the European Court of Human
Rights' case law until this date.
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There are several problems with the judgment in Forstater v CGD Europe and
Ors (case no 2200909/2019) (“Forstater”). Some of these have been
highlighted by Amir Paz-Fuch in his recent analysis on this blog, ‘Principles
into Practice: Protecting Offensive Beliefs in the Workplace’. In this blog
post, I look more at the speciﬁc ﬁndings of the Employment Tribunal and
whether they are sustainable. I shall consider this issue in light, in
particular, of the holdings of the High Court in R (Miller) v College of Policing
and A’or [2020] EWHC 225 (Admin).
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In analysing the judgment in Forstater, it is important to identify ﬁrst what
the Employment Tribunal Judge was required to decide. The Claimant’s
(“C”) claim had been listed to determine the answer to a single question:
whether the beliefs relied upon by C (in support of her belief -based
discrimination claim) amounted to “philosophical beliefs” for the purposes
of s.10, Equality Act 2010 (“EA 2010”). Those beliefs were identiﬁed by the
Judge who had directed that the preliminary hearing take place and they
were drawn from C’s Particulars of Claim. Those beliefs were that “‘sex’ is a
material reality which should not be conﬂated with ‘gender’ or ‘gender
identity’. Being female is an immutable biological fact, not a feeling or
identity… [and] sex matters’”. In addition to this positive belief, the C relied
on what the Judge listing the hearing described as a “lack of belief”, namely
that C did not believe that “everyone has an inner ‘gender’ which may be
the same as or different to their sex at birth, and that gender effectively
trumps sex, so that ‘trans men are men’ and ‘trans women are women’.
Typically such proponents believe that that ‘trans women are women’ from
the moment they identify as women (if not before)” [5]. C’s beliefs are those
which are commonly described as “gender critical”.
As to terminology, and as should be uncontroversial (but is apparently not),
gender refers to the social attributes of sex, or those social characteristics
generally associated with being female or male. “Sex” is something
different. It is biologically determined, immutable (save in the most
exceptional circumstances) and “binary”. Which side of the binary division
into which a person falls is wholly dependent upon their biological
characteristics; that is, “[one’s] individual’s physical characteristics,
including chromosomal, gonadal and genital features” (R (Elan-Cane) v
Secretary of State for the Home Department [2018] EWHC 1530 (Admin); [2018]
1 WLR 5119 [96]; see further Corbett v Corbett [1971] P 83). Case law and the
EA 2010 reﬂect this. Gender is altogether different. It may be regarded as on
a “spectrum” but it is generally understood as primarily “binary” (R (ElanCane) [97]). Thus one’s gender will usually correspond with that of one’s
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sex (that is, the social expectations and norms that correspond to a person’s
sex) but may not and, in any event, will reﬂect a person’s self-perception (R
(Elan-Cane) [96]). Either way, gender is not sex.
Much of the difﬁculty in understanding the legal impact of gender
reassignment – and trans status – arises because of the conﬂation of the
terms sex and gender. As the Judge in R (Elan-Cane) observed, use of the
terms “sex” and “gender” “interchangeably” is “confusing[…]” [96]. This
confusion has not been helped by the hopeless drafting of the Gender
Recognition Act 2004 (“GRA”) which uses both “sex” and “gender” to
describe the same condition (“Where a full gender recognition certiﬁcate is
issued to a person, the person’s gender becomes for all purposes the
acquired gender (so that, if the acquired gender is the male gender, the
person’s sex becomes that of a man and, if it is the female gender, the
person’s sex becomes that of a woman)”, s.9). In any event, C’s “beliefs” (I
shall come back to this designation) reﬂect both case law and at least
recognition in the GRA that “sex” and “gender” are binary and a legal
device is required if sex is to be treated as changed. The EA 2010
comfortably accommodates these different states and conditions so as to
afford respect for both the dignity of trans people and of females and males
who are not trans. Under the EA 2010, “women” and “men” are,
respectively, “females” and “males” (s.212). Trans people (with or without a
GRC), in addition to being male or female (by reason of their biological
characteristics in the ﬁrst instance), are persons who are “proposing to
undergo”, are “undergoing” or have “undergone a process (or part of a
process) for the purpose of reassigning … sex by changing physiological or
other attributes of sex” (s.7). Women and men, including trans people (with
or without a GRC) are protected against discrimination, as such. Because of
the operation of s.9 GRA, a trans person with a GRC will be treated as in her
reassigned “sex”/“gender”. For the purposes of the EA 2010, generally a
trans person, with or without a GRC, can expect to be treated in their
reassigned sex/gender because in the context of work their circumstances
can be presumed not to be materially different to those whose biological sex
is that into which a trans person has “reassigned”. There are exceptions and
they apply whether or not a trans person has a GRC. They include, subject
to strict conditions, exceptions in relation to the provision of single sex
services and corresponding “occupational requirements” (EA, Sch 9, para 1)
– examples might include group counselling sessions provided for female
victims of sexual assault, when it may be lawful to exclude trans women
from the use of such services and to refuse to employ trans women to work
as counsellors (Explanatory Notes to EA 2010, paras 789 and 740). It cannot
be said, therefore, that in every conceivable circumstance at work a trans
person (with or without a GRC) must be treated as a matter of law as in
their reassigned “sex/gender”.
To sum up: statute and case law recognises a binary distinction between the
sexes; that binary distinction is dependent upon biology and will usually
(though not always) ﬁnd reﬂection in gender ascriptions; the EA 2010
recognises a binary distinction between males and females and recognises
gender reassignment status as a distinct characteristic. The GRA is a
muddle. This was the general legal backdrop against which the Judge in
Forstater had to decide the issue before him.
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In deciding whether the C’s belief (or lack of) was protected, the Judge
applied, as he was bound to do, the Grainger criteria. He had then to be
satisﬁed that (i) the belief was genuinely held; (ii) it was a belief and not an
opinion or viewpoint based on the present state of information available;
(iii) it was a belief as to a weighty and substantial aspect of human life and
behaviour; (iv) it attained a certain level of cogency, seriousness, cohesion
and importance; and (v) it was worthy of respect in a democratic society,
was not incompatible with human dignity and did not conﬂict with the
fundamental rights of others (Grainger plc v Nicholson [2010] ICR 360).
The Judge held that C’s belief met the requirement that it attain a certain
level of cogency, seriousness, cohesion and importance (though doubting
the science behind it) [83]. The Judge also acknowledged, rightly, that “UK
law historically, and currently, only recognises two sexes: female and male”
[65] and “that [C’s] approach (save in respect of refusing to accept that a
Gender Recognition Certiﬁcate changes a person’s sex for all purposes) is
largely that currently adopted by the law, which still treats sex as binary as
deﬁned on a birth certiﬁcate” [83]. Notwithstanding this, the Judge
concluded that C’s “view” “in its absolutist nature, [was] incompatible with
human dignity and fundamental rights of others” [84]. This was, at least in
part, because C went “so far as to deny the right of a person with a Gender
Recognition Certiﬁcate to be the sex to which they have transitioned.” [84].
The Judge did not “accept [C’s] contention that the [GRA] produces a mere
legal ﬁction” [84]. Instead it provides “a right, based on the assessment of
the various interrelated convention rights, for a person to transition, in
certain circumstances, and thereafter to be treated for all purposes as the
being of the sex to which they have transitioned” [84]. Thus, according to
the Judge, C’s belief or “view” [84] was not worthy of respect in a
democratic society so as to attract protection.
It is somewhat surprising – and bold – for an ET to conclude that a “view”
held by the senior courts and reﬂected in judgments spanning 40 years are
not worthy of respect in a democratic society, not compatible with human
dignity and conﬂicted with the fundamental rights of others. There are
many holdings of the senior courts which could be stigmatised as such but
it would be brave for an Employment Tribunal to say so and more so to
come to a conclusion in contradiction to them. It is even more surprising to
hold that such a view fails criterion (v) of the Grainger test. This would
require the dismissal of the views of serious commentators and scholars.
There are many feminist academics who are “gender critical”, and who like
C, consider that sex and gender are quite distinct, and that women are
adult-human females (that is, as biologically determined). The philosopher
Professor Kathleen Stock (@Docstockk) is one such example. Many disagree
vehemently with the views of Professor Stock but her contribution to the
debate can barely be said to be anything other than scholarly and widely
respected.
It is apparent from a reading of the judgment in Forstater that the Judge was
distracted by the way in which the C manifested or expressed her beliefs, so
referring to emails and disputes with co-workers and the like; that is, he lost
sight of the question before him. An Employment Tribunal, of course,
cannot be criticised for seeing how a belief might of necessity or inevitably
be manifested in deciding whether the belief itself justiﬁes respect. A belief
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that trans people should never be addressed in their chosen pronoun may
well not be worthy of respect but that was not the position here (the C
would refer to a person in their chosen pronoun as a courtesy but
considered that no one had a right to compel someone to say that which
they didn’t believe [41] – ie a person was a man when they were not). The
Judge was also inﬂuenced in reaching his decision by the “absolutist”, as he
described it, nature of C’s belief, in particular C’s belief that the GRA
“produces a mere legal ﬁction”. But this conclusion logically and necessarily
follows from a belief that sex is immutable: if one holds the belief that C
does, then the GRA requires only that trans people are treated as in their
reassigned sex for all legal purposes (subject to exceptions), not that they
have truly changed sex. And nor does the “absolutist” nature of a belief
undermine its call for protection. Most or at least many protected beliefs are
absolutist – typically religious belief but also many political and other
beliefs.
So, the Judge (i) got distracted by the contested facts forming the
background to the complaint (ii) concluded that a “view” reﬂecting that laid
down in UK law and (some) academic opinion, was not worthy of respect
and (iii) considered that the “absolutist” nature of C’s belief was material to
his determination as to its worthiness. The ﬁrst of these requires no
unpicking – it went beyond the issues before him. The second and third do
not stand up to scrutiny. There is nothing scandalous or reprehensible about
C’s beliefs. For many they represent prevailing orthodoxy. They are
certainly offensive to some (as a twitter survey will show) but the possibility
or even the probability that some or many will be offended is plainly not a
marker by itself (as those protected beliefs identiﬁed in Islington London
Borough Council v Ladele (Liberty intervening) [2009] EWCA Civ 1357; [2010] 1
WLR 955 and as other similar cases illustrate). Indeed, as the ECtHR has
repeatedly stated, the right to freedom of expression “is applicable not only
to ‘information’ or ‘ideas’ that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend, shock
or disturb. Such are the demands of pluralism, tolerance and
broadmindedness without which there is no ‘democratic society’” (Ibragim
Ibragimov v Russia (2019) (Applications nos. 1413/08 and 28621/11) [91].
It is difﬁcult then to conclude otherwise than that the Judge got it wrong.
Finally, on Forstater, what to date has received very little attention is the
signiﬁcance of limb two of the Grainger test (“not an opinion or viewpoint
based on the present state of information available”) and the
conceptualising of “belief” more generally. If it is a fact that sex is biological
and immutable, as case law suggests, can the recognition of that fact also be,
or be reduced to, a belief? The Judge in Forstater did not consider that
question or the related limb two of the Grainger test.
At the same time that Forstater was heard by the Employment Tribunal
(though with Judgment handed down later), the High Court heard the case
of R (Miller) v College of Policing and A’or (in which, as it happens, Professor
Stock, a “legitimate scholar” [250] gave evidence by way of a witness
statement and whose “intellectual pedigree” was described by the Judge as
“impeccable”[241]). Judgment in Miller was handed down on 14 February
2020. Although the context was very different, it is an important case for its
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reasoning on certain of the issues with which Forstater was concerned. In
Miller, C challenged the defendants’ operational guidance on “non-criminal
hate-speech” (“the Hate Crime Operational Guidance (“HCOG”)) [15]. The
HCOG provided that a “hate incident” included: “Any non-crime incident
which is perceived, by the victim or any other person, to be motivated by a
hostility or prejudice against a person who is transgender or perceived to be
transgender” [107]. Any report of a non-hate crime was required to be
recorded [111].
C had been the subject of a complaint by a member of the public about
things he had written on Twitter “about transgender issues that offended
the complainant” [7]. “Broadly speaking” [15], C held the “viewpoint” [15]
that making it easier for trans individuals to obtain legal recognition of the
sex/gender with which they identiﬁed would “carry risks for women
because, for instance, it might make it easier for trans women (ie, those born
biologically male but who identify as female) to use single-sex spaces such
as women’s prisons, women’s changing rooms and women’s refuges” [15].
As expressed, these did not entirely correspond with the position of C in
Forstater, but broadly C’s views in Miller reﬂected the same “gender critical”
approach. Many of the tweets that were the subject of complaint to the
police were indisputably offensive (examples are contained in the Judgment
at [23]-[57]) but the Judge found that they were “certainly not speciﬁcally
targeted at the transgender community” [59]. Pursuant to the HCOG, the
police recorded the complaint as a “hate incident” and created a “non-crime
investigation” [69]. It was accepted that no one thought the subject of the
complaint – the tweets – amounted to a crime. A “Community Cohesion
[police] Ofﬁcer” was allocated to deal with the matter [76] and decided to
speak to C and went (uninvited) to C’s workplace. C was not at work and so
the ofﬁcer left his card causing, according to C, considerable embarrassment
to him, as did the discovery that the subject of the complaint was recorded
as a hate incident [81]-[82], [93] (it would also have been soft-intelligence
and discloseable in certain circumstances). In a later telephone call, the
ofﬁcer left C with the “clear belief” that he was being “warned to desist
from posting further tweets on transgender matters” [100].
As to “freedom of speech”, importantly, the Judge in Miller concluded that
notwithstanding that the way in which they were expressed (“opaque,
profane, or unsophisticated” [251]), C’s beliefs were protected by Article 10.
The Judge was particularly impressed by the fact that they were “congruent
with the views of a number of respected academics who hold gender-critical
views and do so for profound socio-philosophical reasons” [251]. While,
according to the Judge, the mere recording by the police of the complaint as
a hate incident did not violate C’s right to freedom of speech guaranteed by
both the common law and Article 10, the police’s actions taken together
(including warning C that “in unspeciﬁed circumstances he might ﬁnd
himself being prosecuted for exercising his right to freedom of expression
on Twitter”) had the “capacity to impede and deter [C] from expressing
himself on transgender issues” [261]. This constituted an interference in C’s
rights to freedom of speech protected under Article 10 and that interference
was not justiﬁed [288] (for reasons which it not necessary to explore here).
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Of signiﬁcance for present purposes is that the Judge in Miller considered
that the expression (even offensively) of gender critical views was protected.
In so holding, he observed that C’s expression of gender critical opinions
was “on a topic of current controversy, namely gender recognition”, and
matched in substance those of a number of respected gender critical
academics [251]. Such views and the expression of them would not be
protected under Article 10 if they constituted “hate-speech” because of
Article 17 (“Nothing in this Convention may be interpreted as implying for
any State, group or person any right to engage in any activity or perform
any act aimed at the destruction of any of the rights and freedoms set forth
herein or at their limitation to a greater extent than is provided for in the
Convention”). In Miller no party suggested that Article 17 would operate so
as to deprive C of the protection of Article 10 in respect of the expression of
his views [122]; that is, his views were not aimed at destroying the rights
and freedoms set out in the Convention.
It does seem unlikely that a belief could be said to be unworthy of respect in
a democratic society, incompatible with human dignity and in conﬂict with
the fundamental rights of others, even when not expressed (as was the issue
in Forstater) in circumstances when their expression would be protected
under human rights law notwithstanding Article 17 (this is so especially
given the need to construe the EA 2010 in conformity with the Convention
rights “so far as it is possible to do so”: s. 3, Human Rights Act 1998). In the
employment context, the question of the expression of protected opinion
may give rise to particular issues as to the justiﬁcation for any interference;
but declaring a belief unprotected at all for the purpose of Article 9 ought to
be left to those beliefs that would be captured by Article 17
(fascist/holocaust denial etc).
In any event, it seems increasingly likely that the decision in Forstater will
not survive an appeal.
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WHY "GENDER CRITICAL" BELIEFS ARE NOT PROTECTED IN
THE WORKPLACE: THE ROLE OF THE EUROPEAN
CONVENTION ON HUMAN RIGHTS
—

In December 2019, the Employment Tribunal gave its judgment in Maya Forstater v CGD Europe
and Others.
The judgment of the Employment Tribunal was that the belief held by the claimant, Maya Forstater the core of which is that sex is biologically immutable - is not a "philosophical belief" protected by
the Equality Act 2010.
Because Ms Forstater failed to establish at the preliminary hearing that her belief was protected
under the Equality Act 2010 she could not advance her claim that she had suffered discrimination on
the basis of her belief when her relationship with her employer came to an end.
The judgment has caused considerable controversy, and many critiques of it have been published
online, including by Ms Forstater who, earlier this month, defended her "totally ordinary" belief
which, she claims, is shared by "the vast majority of people today if they are willing to be truthful".
The level of hostility to the judgment and the critical comments that have been made about the
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reasoning contained in it may be surprising to some people. This is not least because the judgment
appears to reflect the settled jurisprudence of the European Court of Human Rights which, as Judge
Tayler sets out in his judgment, is central to the case.
For some people, therefore, the judgment will be uncontroversial and it would have surprised them if
Judge Tayler had reached a different conclusion. Here's why that is...
Why is Ms Forstater's belief not protectable?
In Great Britain, the Equality Act 2010 prohibits discrimination and harassment in respect of a
number of protected characteristics, including "religion or belief". "Belief" means "any religious or
philosophical belief".
To qualify as a “philosophical belief” under the Equality Act 2010, the belief must satisfy five criteria
that were established in Grainger plc and Others v Nicholson (2009 § 24):
(i) the belief must be genuinely held;
(ii) it must be a belief and not an opinion or viewpoint based on the present state of information
available;
(iii) it must be a belief as to a weighty and substantial aspect of human life and behaviour;
(iv) it must attain a certain level of cogency, seriousness, cohesion and importance; and
(v) it must be worthy of respect in a democratic society, not be incompatible with human dignity and
not conflict with the fundamental rights of others.
Judge Tayler felt that Ms Forstater's belief met the first four Grainger criteria.
Judge Tayler dealt with Grainger (i)-(iii) very briefly and it doesn't appear that he thought there was
any significant issue in deciding that Ms Forstater's belief met the tests contained in these criteria (§
82). He spent more time on Grainger (iv) but found that, on balance, Ms Forstater's belief did not fail
the test of attaining “a certain level of cogency, seriousness, cohesion and importance” even though
"there is significant scientific evidence that it is wrong" (§ 83).
Having decided that Ms Forstater's belief met the first four Grainger criteria, Judge Tayler turned to
Grainger (v). The question for Judge Tayler was: is Ms Forstater's belief "worthy of respect in a
democratic society", not "incompatible with human dignity" and not in "conflict with the fundamental
rights of others"?
Grainger (v)
It is worth reflecting on where Grainger (v) comes from. Grainger (v), like the other Grainger criteria,
arises from the requirement of the Human Rights Act 1998 that "[s]o far as it is possible to do so,
primary legislation and subordinate legislation must be read and given effect in a way which is
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compatible with the Convention rights". This obviously includes Article 9 of the European
Convention on Human Rights (freedom of thought, conscience and religion).
As such, Grainger (v) embodies the jurisprudence of the European Court of Human Rights on the
protection of "belief" by Article 9 ECHR, the protection of "philosophical convictions" by Article 2 of
Protocol No.1 ECHR (right to education), and Article 17 ECHR (prohibition of abuse of rights), which
is:
Having regard to the Convention as a whole, including Article 17, the expression "philosophical
convictions" ["convictions" being akin to the term "beliefs"] denotes [...] such convictions as are
worthy of respect in a "democratic society" [...] and are not incompatible with human dignity; in
addition, they must not conflict with the fundamental right[s] [of others]... (Campbell and Cosans v
the United Kingdom, 1982 § 36).
This approach has been adopted by the UK Courts, such as in R (Williamson) v Secretary of State
for Education and Employment (2005 § 23) where it was held that, in respect of Article 9 ECHR, a
"belief must be consistent with basic standards of human dignity or integrity".
Applying Grainger (v)
Judge Tayler's view was that Ms Forstater's belief did not meet the test set out in Grainger (v)
because "its absolutist nature" made it "incompatible with human dignity and fundamental rights of
others" (§ 84).
A key foundation for Judge Tayler reaching this view was the jurisprudence of the European Court of
Human Rights in Christine Goodwin v the United Kingdom (2002). Judge Tayler stated:
In Goodwin a fundamental aspect of the reasoning of the ECHR was that a person who has
transitioned should not be forced to identify their gender assigned at birth. Such a person should be
entitled to live as a person of the sex to which they have transitioned. That was recognised in the
Gender Recognition Act which states that the change of sex applies for “all purposes”. Therefore, if
a person has transitioned from male to female and has a Gender Recognition Certificate that person
is legally a woman. (§ 84)
This is, Judge Tayler acknowledged, in contradiction with Ms Forstater's belief that a person with a
Gender Recognition Certificate is not the sex to which they have transitioned. Ms Forstater's belief
is that the Gender Recognition Act 2004 produces a "mere legal fiction" (§ 84). However, Judge
Tayler stated that the human right that the Gender Recognition Act 2004 gives rise to - the right of a
person to transition sex, in certain circumstances, and thereafter to be treated for all purposes as
being of the sex to which they have transitioned - is "not something that [Ms Forstater] is entitled to
ignore" (§ 84).
Ms Forstater is not entitled to ignore this, Judge Tayler concluded, by claiming protection for her

AB 2325

belief - that a trans woman who has a Gender Recognition Certificate "cannot honestly describe
herself as a woman" - because her belief is "incompatible with the human rights of others that have
been identified and defined by the ECHR and put into effect through the Gender Recognition Act"
and is "not worthy of respect in a democratic society" (§ 85).
Christine Goodwin and the ECHR
Judge Tayler's conclusions on Grainger (v) will seem uncontroversial to many who know the
Goodwin case.
The Goodwin case, in essence, concerned, as the European Court of Human Rights put it, a postoperative male to female transsexual who was born in 1937 and underwent gender re-assignment
surgery in 1990 but, for many purposes in law, was still regarded as male (she could not, for
example, change her birth certificate).
Lack of legal recognition as female caused, as Ms Goodwin put it, "numerous discriminatory and
humiliating experiences in her everyday life" (Goodwin § 60). For example, from 1990 to 1992, she
was abused at work and did not receive proper protection from discrimination.
The Court's task - which is its task in most cases before it - was to consider whether the way Ms
Goodwin was being treated amounted to a violation of the European Convention on Human Rights.
In other words, was the UK government violating its commitment to upholding the rights and
freedoms contained in the ECHR by not allowing Ms Goodwin to gain legal recognition of her sex as
a woman?
At the heart of the Court's consideration was the principle that the very essence of the ECHR is
respect for human dignity and human freedom (Goodwin § 90). In respect of Article 8 ECHR (right to
respect for private and family life), for which the notion of personal autonomy is an important
underlying principle, the Court made clear that "protection is given to the personal sphere of each
individual, including the right to establish details of their identity as individual human beings"
(Goodwin § 90). In this respect, the Court stated:
In the twenty first century the right of transsexuals to personal development and to physical and
moral security in the full sense enjoyed by others in society cannot be regarded as a matter of
controversy requiring the lapse of time to cast clearer light on the issues involved (Goodwin § 90).
The Court further stated that "society may reasonably be expected to tolerate a certain
inconvenience to enable individuals to live in dignity and worth in accordance with the sexual
identity chosen by them at great personal cost" (Goodwin § 91).
In essence, then, the Court concluded that Article 8 ECHR placed a positive obligation on the UK to
enable Ms Goodwin to legally change her sex and, as a consequence, to "live in dignity and worth"
as a woman. This also meant that Ms Goodwin must be allowed to enter into a different-sex
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marriage (under Article 12 ECHR).
Ms Forstater's belief clashes with ECHR jurisprudence, so cannot be protected
Ms Forstater is not denied, as Judge Talyer makes clear, the freedom to campaign on issues she
wishes to campaign on. She is entitled, for example, to campaign against reforms of the Gender
Recognition Act 2004.
However, as Judge Tayler also makes clear, Ms Forstater cannot have her belief protected under
the Equality Act 2010 because it "involves violating others' dignity and/or creating an intimidating,
hostile, degrading, humiliating or offensive environment for them" (§ 87).
To protect a belief that has this effect would be in contradiction with the principles established in
Goodwin. Judge Tayler, therefore, hardly reached a controversial conclusion because to protect Ms
Forstater's belief would be to protect the essence of a belief that led to the problems experienced by
Ms Goodwin and, as such, would be in conflict with the human rights of people like Ms Goodwin to
"live in dignity and worth".
In short, because Ms Forstater is "absolutist in her view of sex and it is a core component of her
belief that she will refer to a person by the sex she considered appropriate even if it violates their
dignity and/or creates an intimidating, hostile, degrading, humiliating or offensive environment" (§
90), Judge Tayler was bound to deny her belief protection under the Equality Act 2010 in order to
meet the requirement of the Human Rights Act 1998 that domestic law be read and given effect in a
way which is compatible with the ECHR.
What about Miller?
The recent judgment of the High Court in Miller v College of Policing and Chief Constable of
Humberside (2020) may lead some to conclude that the Forstater judgment is in some ways unsafe.
It is certainly the case that the Miller judgment raises some important issues in respect of the right to
freedom of expression of so-called "gender critical" beliefs. The judgment of the High Court was that
Humberside police had acted disproportionately in their response to a complaint about Mr Miller's
expression on social media and, as such, violated his right to freedom of expression under Article 10
ECHR.
However, although the High Court recognised that Mr Miller's "right to speak on transgender issues"
(§ 286) was protected under Article 10 ECHR, this does not mean that Mr Miller's views would
qualify for protection as a philosophical belief under the Equality Act 2010.
Although the Forstater and Miller judgments may create some "tension" that will surely be worked
out as the law develops, their approaches are not fundamentally incompatible. It is perfectly
reasonable to accept that a person may have the right to freedom of expression on a subject but, for
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the specific purposes of anti-discrimination law, the belief that underpins that expression is not
protectable.
An example of a similar tension in law is the protection of freedom of expression concerning certain
aspects of sexual orientation that is afforded by the Public Order Act 1986, and the lack of protection
available for certain beliefs about sexual orientation under the Equality Act 2010 (Eweida and
Others v the United Kingdom, 2013). The result of this is that a person can, for example, freely
express the view that same-sex marriage is wrong, or that same-sex sexual acts are wrong and that
people should refrain from them, without fear of being prosecuted for the offence of hatred on the
grounds of sexual orientation, but may not qualify for this view to be protected as a belief in,
for example, the workplace. This tension between freedom of expression and protection of belief is
similar to the tension in play between the Forstater and Miller judgments that will need to
be explicitly worked out, either by the courts or Parliament.
In approaching any tension between the Forstater and Miller judgments it should be remembered
that "opinions" and "ideas" that are protected by Article 10 ECHR are not always synonymous with a
"belief" that is protected by Article 9 ECHR (Campbell and Cosans v the United Kingdom, 1982 §
36).
Fair balance
Human rights law is a mechanism for achieving a fair balance in circumstances where the claimed
rights of one individual clash with the claimed rights of another.
Ms Forstater does not accept that, as she puts it, her "bleeding obvious” belief that human beings
"cannot change sex" is "incompatible with treating people with respect".
Judge Tayler's view is that Ms Forstater's "absolutist" view of sex is a "core component of her belief
that she will refer to a person by the sex she considered appropriate even if it violates their dignity"
(§ 90).
As such, the balancing exercise that Judge Tayler performed went against Ms Forstater.
Judge Tayler's conclusion seems reasonable and persuasive in the context of the jurisprudence of
the European Court of Human Rights, which has established that the ECHR provides trans people
with protection so that they can "live in dignity and worth". According protection to Ms Forstater's
absolutist belief would have run contrary to that jurisprudence and, moreover, would not conform to
the principle that a belief cannot qualify for protection if it is incompatible with human dignity and in
conflict with the fundamental rights of others.
Justice Albie Sachs once wisely said that "a society can cohere only if all its participants accept that
certain basic norms and standards are binding" and people "cannot claim an automatic right to be
exempted by their beliefs from the laws of the land". The law of the UK is that a person
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can transition from male to female, or vice versa, and thereafter be treated for all purposes as being
of the sex to which they have transitioned. It is reasonable to conclude that a person who absolutely
rejects this established legal right, and seeks to be exempted from recognising it on the basis of
their belief, cannot be said to have a belief worthy of respect in a democratic society.

Appendix: Procedural history of Maya Forstater v CGD Europe and Others

The Claimant (Ms Forstater) submitted a Claim Form to the Employment Tribunal on 15 March 2019, bringing complaints of belief and sex discrimination against the ﬁrst
Respondent (CGD Europe). The matter was considered at a Preliminary Hearing for Case Management before Employment Judge Elliott on 16 July 2019. The second and
third Respondents (Centre for Global Development and Masood Ahmed) were added to the claim. Judge Elliott ﬁxed a Preliminary Hearing to determine four preliminary
issues (see § 5 of judgment). At the Preliminary Hearing, held 13-21 November 2019, it was agreed that Employment Judge Tayler would ﬁrst hear evidence and
submission on issues 1 and 2 and only go on to determine preliminary issues 3 and 4 should there be sufﬁcient time, which there was not.
At the outset of the Preliminary Hearing, Judge Tayler raised a concern with the parties as to whether the issues were well suited for consideration as preliminary issues.
Judge Tayler’s particular concern was with the potential overlap between the questions of whether the Claimant held a philosophical belief and whether that was the reason
for any adverse treatment, as opposed to manifestation of the belief or treatment by her of others that might be said to constitute harassment. Judge Tayler felt there was
potentially signiﬁcant overlap between identiﬁcation of the belief and the causation question of whether holding the belief was the reason for any detrimental treatment. The
Respondents' representative accepted that there was a potential overlap that meant it would be better for the issues of belief to be dealt with at the same time as liability. The
Claimant’s representative did not accept that that was the case and wanted the Preliminary Hearing to progress. In the absence of agreement between the parties, there
having been no material change of circumstances, it was not appropriate for Judge Tayler to reconsider the decision to hold the Preliminary Hearing and, therefore, it
progressed.
The parties agreed that Judge Tayler should consider the speciﬁc nature of the belief held by the Claimant as a necessarily element of determining the preliminary issues.
That meant that Judge Tayler had to determine what the belief was. In undertaking this task, Judge Tayler was aware of the “potentially signiﬁcant overlap between the
belief a person holds, the manifestations of that belief and things that are said to be justiﬁed by the belief” (§ 74 of judgment). In this respect, much of the evidence Judge
Tayler was shown consisted of examples of “debate” that took place on Twitter. For example, Judge Tayler was shown certain Tweets by the Claimant, particularly
Retweets, which “included stereotypical assumptions about trans people” (§ 76 of judgment; see § 34 of judgment). However, on the totality of the evidence, Judge Tayler
did not consider that those speciﬁc tweets represented the core of the Claimant's belief.
Judge Tayler determined that the core of the Claimant's belief is that sex is biologically immutable. Speciﬁcally, this means that the Claimant will not accept in any
circumstances that a trans woman is in reality a woman or that a trans man is a man (see § 77 of judgment). It was this belief that Judge Tayler subjected to the Grainger
criteria (discussed above) and, having done so, judged it not to be worthy of respect in a democratic society, incompatible with human dignity and in conﬂict with the
fundamental rights of others (lack of belief was also considered: see § 92 of judgment). Therefore, because the view held by the Claimant failed the Grainger criteria, she
does not have the protected characteristic of philosophical belief under the Equality Act 2010. For this reason, the Claimant could not progress beyond the Preliminary
Hearing and have her substantive claims against the Respondents considered.
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Abstract
An Employment Tribunal in the UK has held that a person who believes that sex is biologically immutable
and that it is impossible for a human being to change sex does not qualify for protection under British
equality law. To reach this conclusion, the Employment Tribunal relied upon the established jurisprudence
of the European Court of Human Rights in respect of the rights and freedoms of transgender people. The
judgment of the Employment Tribunal, which is a vital assertion of the underlying principles of equality
law in response to “gender critical” beliefs, can be regarded as consistent with the judgment of the High
Court of England and Wales in respect of the freedom to express gender critical views.

Introduction
In December 2019, the Employment Tribunal gave its judgment in Forstater v CGD Europe,1 holding
that the belief held by the claimant, Maya Forstater—the core of which is that sex is biologically
immutable—is not a “philosophical belief” protected by the Equality Act 2010. Because Ms Forstater
failed to establish at the preliminary hearing that her belief was protected under the Equality Act 2010
she could not advance her substantive claim that she had suffered discrimination on the basis of her belief
when her relationship with her employer came to an end.2 The judgment has caused considerable
controversy, and several critiques of it have been published online, including by Ms Forstater who has
defended her “totally ordinary” belief which, she claims, is shared by “the vast majority of people today
if they are willing to be truthful”.3
The level of hostility to the judgment and the critical comments that have been made about the reasoning
contained in it may be surprising to some people. This is not least because the judgment appears to reflect
the settled jurisprudence of the European Court of Human Rights which, as Employment Judge Tayler
set out in his judgment, is central to the case. In my view the judgment is uncontroversial in terms of its
reasoning and I would have found it surprising if Judge Tayler had reached a different conclusion. This
is because, as I explain below, Ms Forstater’s so-called “gender critical” belief is in direct contradiction
with the human rights and fundamental freedoms of transgender people established under the ECHR.4
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Professor and Head of the Department of Sociology, University of York, UK.
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019).
For a procedural history of the case, including the questions considered at the Preliminary Hearing, see Forstater v CGD Europe [2019] UKET
2200909/2019 (18 December 2019) at [4]–[7].
3
M. Forstater, “Women’s Liberation 2020: My Speech”, https://hiyamaya.net/2020/02/02/womens-liberation-2020-my-speech [Accessed 3 April
2020].
4
Council of Europe, Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, ETS No.005.
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Why is Ms Forstater’s belief not protectable?
In Great Britain, the Equality Act 2010 prohibits discrimination and harassment in respect of a number
of protected characteristics, including “religion or belief”.5 “Belief” means “any religious or philosophical
belief”.6 To qualify as a “philosophical belief” under the Equality Act 2010, the belief must satisfy five
criteria that were established in Grainger plc v Nicholson:
(i)
(ii)
(iii)
(iv)
(v)

the belief must be genuinely held;
it must be a belief and not an opinion or viewpoint based on the present state of information
available;
it must be a belief as to a weighty and substantial aspect of human life and behaviour;
it must attain a certain level of cogency, seriousness, cohesion and importance; and
it must be worthy of respect in a democratic society, not be incompatible with human dignity
and not conflict with the fundamental rights of others.7

Judge Tayler dealt with Grainger (i)-(iii) very briefly and found that Ms Forstater’s belief met these
criteria.8 Some may consider Judge Tayler overly generous in respect of Grainger (ii) because, arguably,
Ms Forstater’s position could be regarded as “opinion or viewpoint” based on the present state of
information available about human sex and gender rather than “belief”. Judge Tayler spent more time on
Grainger (iv) but found that, on balance, Ms Forstater’s belief did not fail the test of attaining “a certain
level of cogency, seriousness, cohesion and importance” even though “there is significant scientific
evidence that it is wrong”.9

The Grainger (v) test
Having decided that Ms Forstater’s belief met the first four Grainger criteria, Judge Tayler turned to
Grainger (v).
It is worth reflecting on where Grainger (v) comes from. Like the other Grainger criteria, Grainger
(v) arises from the requirement of the Human Rights Act 1998 that “[s]o far as it is possible to do so,
primary legislation and subordinate legislation must be read and given effect in a way which is compatible
with the Convention rights”.10 This obviously includes art.9 ECHR (freedom of thought, conscience and
religion), which provides an absolute right to freedom of belief and a qualified right to freedom to manifest
belief. As such, Grainger (v) embodies the jurisprudence of the European Court of Human Rights on the
protection of “belief” by art.9 ECHR and “philosophical convictions” by art.2 of Protocol No.1 ECHR
(right to education), which is:
“Having regard to the Convention as a whole, including Article 17 [prohibition of abuse of rights],
the expression ‘philosophical convictions’ [‘convictions’ being akin to the term ‘beliefs’] denotes
… such convictions as are worthy of respect in a ‘democratic society’ … and are not incompatible
with human dignity; in addition, they must not conflict with the fundamental right[s] [of others] …”11

5

Equality Act 2010 s.4.
Equality Act 2010 s.10(2). “Belief” includes “lack of belief”. Judge Tayler reached the same conclusion in relation to both, holding that Ms
Forstater’s view, put either as a belief or lack of belief, fails the Grainger criteria (discussed below) and therefore she does not have the protected
characteristic of philosophical belief.
7
Grainger Plc v Nicholson [2009] UKEAT 0219_09_0311 (3 November 2009) at [24]; Forstater v CGD Europe [2019] UKET 2200909/2019 (18
December 2019) at [50].
8
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [82].
9
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [83].
10
Human Rights Act 1998 s.3(1).
11
Campbell v United Kingdom (1982) 4 E.H.R.R. 293 at [36].
6
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Grainger (v) also reflects the view of the UK courts that, to gain protection under the ECHR, “a belief
must satisfy some modest, objective minimum requirements”, one of which is that a “belief must be
consistent with basic standards of human dignity or integrity”.12

Applying Grainger (v)
Judge Tayler stated that Ms Forstater’s belief did not meet the test set out in Grainger (v) because “its
absolutist nature” made it “incompatible with human dignity and fundamental rights of others”.13 A key
foundation for Judge Tayler reaching this view was the jurisprudence of the European Court of Human
Rights in Goodwin v United Kingdom.14 Judge Tayler stated:
“In Goodwin a fundamental aspect of the reasoning of the ECHR was that a person who has
transitioned should not be forced to identify their gender assigned at birth. Such a person should be
entitled to live as a person of the sex to which they have transitioned. That was recognised in the
Gender Recognition Act which states that the change of sex applies for ‘all purposes’. Therefore, if
a person has transitioned from male to female and has a Gender Recognition Certificate that person
is legally a woman.”15
This is in contradiction with Ms Forstater’s belief that a person with a Gender Recognition Certificate
is not the sex to which they have transitioned and that the Gender Recognition Act 2004 produces a “mere
legal fiction”.16 However, Judge Tayler stated that the right the Gender Recognition Act 2004 gives rise
to—the right of a person to transition sex, in certain circumstances, and thereafter to be treated for all
purposes as being of the sex to which they have transitioned17—is “not something that [Ms Forstater] is
entitled to ignore”.18 Judge Tayler concluded that, because Ms Forstater will “not accept that she should
avoid the enormous pain that can be caused by misgendering a [person], even if that person has a Gender
Recognition Certificate”, and considers that a trans woman who has a Gender Recognition Certificate
“cannot honestly describe herself as a woman”, her belief is “not worthy of respect in a democratic society”
as it is “incompatible with the human rights of others that have been identified and defined by the ECHR
and put into effect through the Gender Recognition Act”.19
In short, because Ms Forstater is “absolutist in her view of sex and it is a core component of her belief
that she will refer to a person by the sex she considered appropriate even if it violates their dignity and/or
creates an intimidating, hostile, degrading, humiliating or offensive environment”,20 Judge Tayler was
bound to deny her belief protection under the Equality Act 2010 in order to meet the requirement of the
Human Rights Act 1998 that domestic law be read and given effect in a way which is compatible with
the ECHR.

Christine Goodwin and the ECHR
Judge Tayler’s conclusions on Grainger (v) will seem uncontroversial to many who know the Goodwin
case, which concerned a “post-operative male to female transsexual” who was born in 1937 and underwent
gender reassignment surgery in 1990 but, for legal purposes, was still regarded as male (she could not,
12
R. v Secretary of State for Education and Employment (Respondents) Ex p. Williamson (Appellant) [2005] UKHL 15 at [23]. This was in the
context of a consideration of the “manifestation” of belief and the protections available under art.9 ECHR and art.2 of Protocol No.1 ECHR.
13
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [84].
14
Goodwin v United Kingdom (2002) 35 E.H.R.R. 18.
15
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [84].
16
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [84].
17
Gender Recognition Act 2004 s.9(1).
18
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [84].
19
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [85].
20
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [90].
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for example, change her birth certificate).21 Lack of legal recognition as female caused, as Ms Goodwin
put it, “numerous discriminatory and humiliating experiences in her everyday life”.22 For example, from
1990 to 1992, she was abused at work and did not receive proper protection from discrimination.
At the heart of the European Court of Human Rights’ approach to considering whether the way Ms
Goodwin was being treated amounted to a violation of the ECHR was the principle that the very essence
of the ECHR is respect for human dignity and human freedom.23 In this respect, in relation to art.8 ECHR
(right to respect for private and family life), for which the notion of personal autonomy is an important
underlying principle, the European Court of Human Rights made clear that “protection is given to the
personal sphere of each individual, including the right to establish details of their identity as individual
human beings”.24 The Court went on to state:
“In the twenty first century the right of transsexuals to personal development and to physical and
moral security in the full sense enjoyed by others in society cannot be regarded as a matter of
controversy requiring the lapse of time to cast clearer light on the issues involved.”25
The Court further stated that “society may reasonably be expected to tolerate a certain inconvenience
to enable individuals to live in dignity and worth in accordance with the sexual identity chosen by them
at great personal cost”.26 In essence, then, the Court concluded that art.8 ECHR placed a positive obligation
on the UK to enable Ms Goodwin to obtain legal recognition of her changed sex and, as a consequence,
to “live in dignity and worth” as a woman.27
In Forstater, Judge Tayler made clear that Ms Forstater cannot have her belief protected under the
Equality Act 2010 because it “involves violating others’ dignity and/or creating an intimidating, hostile,
degrading, humiliating or offensive environment for them”.28 To protect a belief that has this effect would
be in contradiction with the principles established in Goodwin and with the legislation it gave rise to,
whereby a person with a Gender Recognition Certificate has their acquired gender and sex recognised
“for all purposes”.29 As such, Judge Tayler hardly reached a controversial conclusion because to protect
Ms Forstater’s belief would be to protect the essence of a belief that led to the problems experienced by
Ms Goodwin and, as such, would be in conflict with the human rights of people like Ms Goodwin to “live
in dignity and worth”. Those, such as Karon Monaghan, who think that Judge Tayler “got it wrong” and
that his judgment is “surprising” and “bold”, fail to appreciate the extent of the human rights of trans
people that have been established under the ECHR and the requirement that Judge Tayler was under to
read and give effect to the Equality Act 2010 in a way that is compatible with those rights.30

What about freedom of expression?
Judge Tayler made clear that Ms Forstater is free to campaign and put forward her views on the issues
that concern her. However, even giving “full regard” to Ms Forstater’s right to freedom of expression
21

Goodwin v United Kingdom (2002) 35 E.H.R.R. 18 at [12]–[19].
Goodwin v United Kingdom (2002) 35 E.H.R.R. 18 at [60].
23
Goodwin v United Kingdom (2002) 35 E.H.R.R. 18 at [90].
24
Goodwin v United Kingdom (2002) 35 E.H.R.R. 18 at [90]. The Court of Appeal of England and Wales has recently affirmed that “[t]here can be
little more central to a citizen's private life than gender, whatever that gender may or may not be”, that “a gender identity chosen …, achieved or
realised through successive episodes of major surgery and lived through decades of scepticism, indifference and sometimes hostility must be taken to
be absolutely central to the person's private life”, and that “gender identity” is “an issue now widely accepted as being of central importance and at
the heart of a person’s Article 8 private life rights”, R. (on the application of Elan-Cane) v Secretary of State for the Home Department [2020] EWCA
Civ 363 at [46] and [56].
25
Goodwin v United Kingdom (2002) 35 E.H.R.R. 18 at [90].
26
Goodwin v United Kingdom (2002) 35 E.H.R.R. 18 at [91].
27
The European Court of Human Rights found a violation of art.8 ECHR, and art.12 ECHR (right to marry).
28
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [87].
29
Gender Recognition Act 2004 s.9(1).
30
K. Monaghan, “The Forstater Employment Tribunal judgment: a critical appraisal in light of Miller”, UK Labour Law Blog, https://wordpress
.com/view/uklabourlawblog.com [Accessed 3 April 2020].
22
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under art.10 ECHR,31 Judge Tayler concluded that it was “legitimate to exclude a belief” from the protection
of the Equality Act 2010 “that necessarily harms the rights of others through refusal to accept the full
effect of a Gender Recognition Certificate or causing harassment to trans women by insisting they are
men and trans men by insisting they are women”.32
The recent judgment of the High Court of England and Wales in Miller v College of Policing and Chief
Constable of Humberside33 may lead some to consider that Judge Tayler’s conclusion is unsafe. It is
certainly the case that Miller raises some important questions in respect of the right to freedom of expression
of “gender critical” beliefs, since the High Court held that Humberside police had acted disproportionately
in their response to a complaint about Mr Miller’s expression of such views on social media and, as a
consequence, violated his right to freedom of expression under art.10 ECHR.
However, although the High Court recognised that Mr Miller’s “right to speak on transgender issues”34
was protected under art.10 ECHR, this does not mean that Mr Miller’s views would necessarily qualify
for protection as a philosophical belief under the Equality Act 2010. Although the judgments in Forstater
and Miller may create some “tensions” that will surely be worked out as the law develops, their approaches
are not fundamentally incompatible. It is perfectly reasonable to accept that a person may have the right
to freedom of expression on a subject but, for the specific purposes of anti-discrimination law, the belief
that underpins that expression is not protectable.
An example of a similar tension in law is the protection of freedom of expression concerning certain
aspects of sexual orientation that is afforded by the Public Order Act 1986,35 and the lack of protection
available for certain beliefs about sexual orientation under the Equality Act 2010.36 The result of this is
that a person can, for example, freely express the view that same-sex marriage is wrong, or that same-sex
sexual acts are wrong and that people should refrain from them, without fear of being prosecuted for the
offence of hatred on the grounds of sexual orientation,37 but may not qualify for these views to be protected
as a belief under equality law. This tension between freedom of expression and protection of belief is
similar to the tension in play between Forstater and Miller that will need to be explicitly worked out,
either by the courts or the UK Parliament.
In approaching any tension between Forstater and Miller it should be remembered that “opinions” and
“ideas” that are protected by art.10 ECHR are not always synonymous with a “belief” that is protected by
art.9 ECHR.38

Conclusion: fair balance
Human rights law is a mechanism for achieving a fair balance in circumstances where the claimed rights
of one individual clash with the rights of others. Ms Forstater does not accept that, as she puts it, her
“bleeding obvious” belief that human beings “cannot change sex” is “incompatible with treating people
with respect”.39 Judge Tayler considered that Ms Forstater’s “absolutist” view of sex is a “core component
of her belief that she will refer to a person by the sex she considered appropriate even if it violates their
dignity”.40 Because Ms Forstater’s belief “necessarily harms the rights of others”,41 the human rights
balancing exercise that Judge Tayler performed went against her.
31

Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [75].
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [91].
Miller v College of Policing and Chief Constable of Humberside [2020] EWHC 225 (Admin).
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Miller v College of Policing and Chief Constable of Humberside [2020] EWHC 225 (Admin) at [286].
35
Public Order Act 1986 s.29JA.
36
Eweida v United Kingdom (2013) 57 E.H.R.R. 8.
37
Public Order Act 1986 s.29B.
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Campbell v United Kingdom (1982) 4 E.H.R.R. 293 at [36].
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M. Forstater, “Women’s Liberation 2020: My Speech”, https://hiyamaya.net/2020/02/02/womens-liberation-2020-my-speech [Accessed 28
February 2020].
40
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [90].
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Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [91].
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Judge Tayler’s conclusion seems reasonable and persuasive in the context of the jurisprudence of the
European Court of Human Rights, which has established that the ECHR provides trans people with
protection so that they can live in dignity and worth. According protection to Ms Forstater’s absolutist
belief would have been contrary to that jurisprudence. As such, protecting Ms Forstater’s belief would
have violated the established principle that a belief cannot qualify for protection under the ECHR if it is
incompatible with human dignity and in conflict with the fundamental rights of others.
The dispute over human dignity in Forstater will not end here. Ms Forstater asserts that she is “[s]tanding
up for women’s rights”42 and concerned about women’s “dignity”,43 and she and others sympathetic to her
cause will likely continue to claim that equality law should protect those who hold gender critical beliefs.
In my view, equality law should not protect those who hold such beliefs because, like Judge Tayler, I do
not think that people can expect to be protected if their beliefs involve violating the dignity of transgender
people. Bayard Rustin once said that “[w]hen an individual is protesting society’s refusal to acknowledge
his dignity as a human being, his very act of protest confers dignity on him”.44 In my view, those with
gender critical beliefs are protesting society’s willingness to acknowledge the dignity of transgender people
and, as such, equality law should not confer dignity on their protests.
Justice Albie Sachs once wisely said that “a society can cohere only if all its participants accept that
certain basic norms and standards are binding” and people “cannot claim an automatic right to be exempted
by their beliefs from the laws of the land”.45 The law of the UK is that a person can transition from male
to female, or vice versa, and thereafter be treated for all purposes as being of the sex to which they have
transitioned. In my view, it is reasonable to conclude that a person who absolutely rejects this established
legal right, and seeks to be exempted from recognising it on the basis of their belief, cannot be said to
have a belief worthy of respect in a democratic society.

42
M. Forstater, “Women’s Liberation 2020: My Speech”, https://hiyamaya.net/2020/02/02/womens-liberation-2020-my-speech [Accessed 28
February 2020].
43
Forstater v CGD Europe [2019] UKET 2200909/2019 (18 December 2019) at [39.13].
44
Ella Baker Center for Human Rights, “We Remember Bayard Rustin”, https://ellabakercenter.org/blog/2012/08/we-remember-bayard-rustin
[Accessed 3 April 2020].
45
Christian Education South Africa v Minister of Education (CCT4/00) [2000] ZACC 11 at [35].
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1. INTRODUCTION
On 18 December 2019, the London Central Employment Tribunal ruled,
in Maya Forstater v CGD Europe,1 that a belief that there are only two
biological sexes, neither of which can be changed (‘[b]eing female is an immutable biological fact, not a feeling or an identity’),2 does not come within
the category ‘any religious or philosophical belief’ in section 10(2) of the
Equality Act 2010: ‘…[T]he Claimant is absolutist in her view of sex and it
is a core component of her belief that she will refer to a person by the sex
she considered appropriate even if it violates their dignity and/or creates an
intimidating, hostile, degrading, humiliating or offensive environment. The
approach is not worthy of respect in a democratic society’.3
Unless and until the Employment Tribunal’s judgment is reversed by
the Employment Appeal Tribunal (EAT, or a higher court), it prevents Ms
Forstater from claiming that she was dismissed (or that her contract was not
renewed) for expressing her belief outside the workplace (especially through
a series of allegedly ‘transphobic’ tweets).4 According to the Employment
See https://www.gov.uk/employment-tribunal-decisions/maya-forstater-v-cgd-europe-andothers-2200909-2019.
2
Ibid, [5].
3
Ibid, [90].
4
For a disproportionate response by the police to allegedly ‘transphobic’ tweets, see R. (on
the application of Miller) v College of Policing [2020] EWHC 225 (Admin) 251. The Claimant’s
tweets were…expressions of opinion on a topic of current controversy, namely gender recognition. … [T]he Claimant expressed views which are congruent with the views of a number of
respected academics who hold gender-critical views…’ See also K. Monaghan, ‘The Forstater
Employment Tribunal Judgment: A Critical Appraisal in Light of Miller’, UK Labour Law
Blog, 19 February 2020, https://wordpress.com/view/uklabourlawblog.com.
1

104

AB 2337

March 2021

Belief vs. Action in Ladele, Ngole and Forstater

Tribunal, any such dismissal cannot be direct discrimination because of the
protected characteristic ‘religion or belief’, contrary to sections 13(1) and
39(2) of the Equality Act 2010.
Did the Employment Tribunal correctly distinguish the claimant’s belief
from hypothetical (speculative, future) harmful action that might involve
discrimination against, or harassment of, a transgender co-worker or customer? If the Tribunal had made this essential distinction, could it have
concluded that her belief is ‘not worthy of respect in a democratic society’,
putting her belief on the same level as Holocaust denial (‘worthy of respect’
is a very low threshold, as we will see below)?

2. BELIEF VS. ACTION (OR CONDUCT) IN TRINITY WESTERN
The expression of a religious or philosophical belief can be protected by antidiscrimination legislation against discrimination because of that belief, even
though the individual might lose that protection, and face a claim of discrimination or harassment under the same legislation, if they decided to act on that
belief (engage in conduct related to that belief). It does not matter whether
the belief is held by the majority of the population or not, or whether the
majority would see the belief as progressive or conservative, or as a ‘common
sense’ statement of reality or as intolerance towards a minority. Likewise, it is
irrelevant whether the court or tribunal agrees with the belief or not.
A good example of this distinction is the Supreme Court of Canada’s first
Trinity Western judgment in 2001.5 By 8 votes to 1, the Court quashed a decision of the British Columbia College of Teachers (BCCT) not to approve
a four-year teacher education programme at Trinity Western University
(TWU, a private Christian university), and allow graduates to be certified as
public school teachers without the burden of a fifth year of study at a public
university (Simon Fraser University, SFU).6 The BCCT considered the fifth
5
Trinity Western University v British Columbia College of Teachers [2001] 1 SCR 772, https://
scc-csc.lexum.com/scc-csc/scc-csc/en/item/1867/index.do. In Law Society of British Columbia v
Trinity Western University, [2018] 2 S.C.R. 293, the Supreme Court upheld the Law Society’s
decision not to accredit TWU’s proposed ‘Christian law school’, because of the effect of its
‘Community Covenant Agreement’ on potential lesbian, gay or bisexual students or staff.
Because the law school had yet to admit any students, there was no burden on existing students
(unlike in the 2001 case).
6
[2001] 1 SCR 772 [32].
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year necessary because ‘discrimination against homosexuals had been institutionalized’ at TWU: ‘the inclusion of homosexual behaviour in the list of
biblically condemned practices demonstrates intolerance’.7
The majority found that the BCCT’s decision failed to respect the
freedom of religion of TWU because it was not based on any evidence of
discrimination by the university’s graduates against lesbian, gay or bisexual
students or teachers, while these graduates were teaching in public schools
(emphasis added):
19. … The evidence in this case is speculative, involving consideration of the potential future beliefs and conduct of graduates from a teacher education program
taught exclusively at TWU [four years at TWU without the fifth year at SFU]. …
32. … While the [BCCT] says that it is not denying the right to TWU students…to
hold particular religious views, it has inferred without any concrete evidence that
such views will…have a detrimental effect on the learning environment in public
schools. … 35. … [G]raduates from the joint TWU-SFU [five-year] teacher education program have become competent public school teachers, and there is no
evidence before this Court of discriminatory conduct by any graduate.

Clear evidence of discrimination was necessary because the majority distinguished between belief and conduct (or action, emphasis added):
36. … [T]he proper place to draw the line in cases like th[is] one…is generally between belief and conduct. The freedom to hold beliefs is broader than the freedom
to act on them. Absent concrete evidence that training teachers at TWU fosters
discrimination in the public schools of [British Columbia], the freedom of individuals to adhere to certain religious beliefs while at TWU should be respected. … 37.
Acting on those beliefs, however, is a very different matter. If a teacher in the public
school system engages in discriminatory conduct, that teacher can be subject to
disciplinary proceedings before the [BCCT]. …

3. BELIEF VS. ACTION IN LADELE (WHO ACTED ON HER BELIEF)
Ladele8 provides a further illustration of the distinction between belief and
action, involving a Christian marriage registrar employed by the London
Borough of Islington. As the England and Wales Court of Appeal (EWCA)
7
Ibid [21]. Under the ‘Community Standards’ document, see [10], students were expected
to ‘REFRAIN FROM PRACTICES THAT ARE BIBLICALLY CONDEMNED. These include…homosexual behaviour…’
8
Ladele v London Borough of Islington [2009] EWCA Civ 1357.
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noted: ‘Ms. Ladele held “the orthodox Christian view that marriage is the
union of one man and one woman for life”, and she “could not reconcile her
faith with taking an active part in enabling same sex unions to be formed”,
believing it to be “contrary to God’s instructions”’.9 She therefore refused to
officiate at civil partnerships, which became possible for same-sex couples
in December 2005, when the Civil Partnership Act 2004 came into force.
In April 2006, she wrote that ‘she was being asked to “facilitate the formation of a union which [she] sincerely believe[d] was contrary to God’s law”,
and invit[ed] Islington to accommodate her belief’, by exempting her from
officiating at civil partnerships.10 In September 2007, after a disciplinary
hearing, Islington informed her that ‘she would be required to perform civil
partnership duties, and, if she refused to perform those duties, Islington
would consider terminating her employment’.11
In December 2009, the EWCA rejected Ms Ladele’s claims of direct or
indirect discrimination, or harassment, on grounds of religion or belief.12 In
January 2013, the European Court of Human Rights (ECtHR) found no
violation of her Articles 14 and 9 rights to non-discrimination in relation to
her religious beliefs.13 Her belief could not be accommodated, because she
had chosen to act on it in a way that caused harm to others. She insisted on
discriminating against same-sex couples, even though her job required her
to serve them by registering their civil partnerships.14 As the EWCA put it:
‘Ms Ladele was…working for a public authority; she was being required to
perform a purely secular task, which was being treated as part of her job;
Ms Ladele’s refusal to perform that task involved discriminating against gay
people in the course of that job…’.15
One thing that the Ladele and Forstater cases have in common is offended co-workers. In Forstater, colleagues of Ms Forstater (not themselves
transgender) complained to management about things Ms Forstater had
Ibid, [7].
Ibid, [10].
11
Ibid, [17].
12
Ibid, [42], [53].
13
Eweida & Others v United Kingdom (15 January 2013), [106].
14
See R. Wintemute, ‘Accommodating Religious Beliefs: Harm, Clothing or Symbols, and
Refusals to Serve Others’ (2014) 77 Modern Law Review 223.
15
Ladele, [52]. For a similar case of an employee acting on his belief, by refusing to use the preferred pronouns of transgender clients, see https://www.gov.uk/employment-tribunal-decisions/
dr-david-mackereth-v-the-department-for-work-and-pensions-and-advanced-personnelmanagement-group-uk-ltd-1304602-2018. The claimant asked his employer to accommodate
his belief by transferring transgender clients to other assessors: [141]–[143].
9

10
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said on Twitter.16 In Ms Ladele’s case, ‘two gay registrars, Mr. Goncalves
and Ms. Kingsley, complained…that they felt “victimised” by Ms Ladele not
carrying out civil partnership duties’.17 They later ‘reiterat[ed] their concern
about Ms. Ladele…not conducting civil partnerships, describing it as “an act
of homophobia”’.18 The EWCA observed that ‘[her] refusal was causing offence to at least two of her gay colleagues’.19 But the two colleagues were not
merely offended: they were complaining about Ms Ladele’s action: discrimination against the same-sex couples she refused to serve. These couples did
not know about the discrimination, because she had arranged for another
registrar to serve them.20
What if Ms Ladele had not acted on her belief? What if she had only expressed her belief outside the workplace, perhaps on social media, but not
directly to her lesbian and gay colleagues in the workplace (avoiding any
question of harassment)? What if she had officiated at all the civil partnerships that were assigned to her, and therefore had not discriminated against
any same-sex couple? If these had been the facts of Ladele, and she had
been dismissed because colleagues were offended by her expressing her
belief about same-sex unions outside the workplace, not because she had
acted on her belief in the workplace, surely the EWCA would have found
direct discrimination based on her religion or belief?21

4. BELIEF VS. ACTION IN NGOLE (WHO DID NOT ACT ON HIS BELIEF)
Although it is a useful thought experiment to imagine the outcome of a
hypothetical Ladele (in which she did not act on her belief), in 2019 the
EWCA decided a case with facts similar to a hypothetical Ladele. In Ngole
(not cited in Forstater), a student was removed (as unfit to practise) from
a two-year MA Social Work course at the University of Sheffield, because
of Facebook comments about the imprisonment of a Kentucky marriage
Forstater, [29].
Ladele, [8].
18
Ibid, [11].
19
Ibid, [52].
20
See Weathersfield Ltd. v Sargent [1999] IRLR 94 (EWCA) (customers not aware of
discrimination).
21
See Smith v Trafford Housing Trust [2012] EWHC 3221 (Ch) (demoting an employee because of his Facebook posts about same-sex couples was a breach of contract); ‘Hotel settles
claim after cancelling pastor’s pro-[traditional] marriage event’, https://www.christian.org.uk/
news/hotel-settles-claim-after-cancelling-pro-marriage-pastors-event/ (2020).
16
17
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registrar, who (like Ms Ladele) had refused to issue marriage licences to
same-sex couples because of her Christian religious beliefs.22 His comments
included the following:
‘…[S]ame sex marriage is a sin whether we accept it or not’
‘…Homosexuality is a sin, no matter how you want to dress it up’
‘…[Homosexuality] is a wicked act and God hates the act’…
‘…He will…Judge all those who indulged in all forms of wicked acts…’
‘…If a man lies with a male as with a woman both of them have committed an
abomination. Leviticus 18:22’23

The EWCA allowed the appeal of Mr Ngole, who did not act on his belief, noting flaws in the university’s disciplinary proceedings, including
(emphasis added):
5. …(1) The University adopted a position…which was untenable: … that any
expression of disapproval of same-sex relations (however mildly expressed) on a
public social media … platform which could be traced back to the person making
it, was a breach of the professional guidelines. … (10) The University wrongly confused the expression of religious views with the notion of discrimination. The mere
expression of views on theological grounds … does not necessarily connote that
the person expressing such views will discriminate on such grounds. … [T]here
was positive evidence to suggest that [Mr. Ngole] had never discriminated on such
grounds in the past and was not likely to do so in the future…

Mr Ngole said in his defence (emphasis added):
20. … 4. … I never advocated any hate…towards people who are in same sex relationships. … 5. I never stated that people in same sex relationships should be
treated differently…
29. … 2. I have been removed from the course for the expression of the Orthodox
Christian viewpoint on sexual ethics…5. I have not discriminated against anyone…
so I am being punished for my views, despite the fact that they have no impact on my
work and professional abilities. … 7. The decision is partly based on a hypothetical
situation. There has been no discrimination against homosexual people…

In finding a disproportionate interference with Mr Ngole’s right to freedom
of expression under Article 10 of the European Convention on Human
Rights (EConHR), the EWCA reasoned as follows:
22
23

R. (on the application of Ngole) v University of Sheffield [2019] EWCA Civ 1127, [1]-[3], [10].
Ibid, [10–11].
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105. … Such a legitimate aim [maintenance of confidence in the profession] must
have limits. … [I]t cannot extend to preclude legitimate expression of views simply
because many might disagree with those views….127. … [T]he implication of the
University’s submission is that such religious views as these, held by Christians in
professional occupations, … can never be expressed in circumstances where they
might be traced back to the professional concerned. In practice, this would seem to
mean expressed other than in the privacy of the home. … 129. … [S]uch a blanket
ban on the freedom of expression of those who may be called ‘traditional believers’
cannot be proportionate. … No doubt if [Mr. Ngole’s] comments were abusive, used
inflammatory language of his own, or were condemnatory of any individual, they
would fall to be regarded in the same way as would racist views…130. The previous
cases on a restriction of employee’s or professional’s freedom of speech have turned
on the need to prevent actual discrimination. 135. … [Mr. Ngole] had never been
shown…to have acted in a discriminatory fashion. … It was not said that he would
discriminate in the future. … 138. … University authorities have an obligation…
to take unpopular decisions, if such represent the just and proportionate result. …

Mr Ngole, who did not act on his belief, can be compared with Mr McFarlane
in Eweida & Others (Chaplin, Ladele, McFarlane), who did act on his belief. Mr McFarlane was a counsellor with Relate who refused to provide
psycho-sexual therapy to same-sex couples because of his Christian belief
that same-sex sexual activity is sinful. His claim that his dismissal was direct
or indirect discrimination on grounds of religion or belief was rejected by
the EAT, and later by the ECtHR.24

5. BELIEF VS. ACTION IN FORSTATER (WHO DID NOT ACT ON HER BELIEF)
Although the legal context is slightly different (Article 10 under the Human
Rights Act 1998 in the public-sector case of Ngole vs. ‘belief’ under the
Equality Act 2010 in the private-sector case of Forstater), I would argue that
the EWCA’s reasoning in Ngole should be applied in Forstater, in which the
facts are substantially the same: removal from a university course (dismissal
from employment) because one or more fellow students (co-workers) took
offence to expression of beliefs outside the university (the workplace), with
no proof of discrimination against, or harassment of, any person by the
claimant at the university (in the workplace).
Ms Forstater was not dismissed because of her treatment of any transgender person, such as a co-worker or a customer of her employer (there is
24

Eweida & Others, [31]–[40], [107]–[110].
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no evidence that she had contact with any transgender person in the course
of her employment),25 but because of her co-workers’ intolerance of her unfashionable (to them) belief that, in some situations, biological sex matters
and trumps an individual’s gender identity: ‘29. … In early October 2018
some staff of the Respondent raised concerns about some of the Claimant’s
tweets, alleging that they were “transphobic”. …’.
The Employment Tribunal noted her statements (on Twitter and to the
Tribunal) that her belief would generally not be translated into action, especially in her workplace:
27. … ‘Of course in social situations I would treat any transwomen as an honourary
female, and use whatever pronouns etc...I wouldn’t try to hurt anyone’s feelings…’
30. … ‘I would of course respect anyone’s self-definition of their gender identity
in any social and professional context; I have no desire or intention to be rude to
people.’
35. … [in the context of a claim that, outside her workplace, she had misgendered
a non-binary person by referring to them as ‘he’]26 ‘I reserve the right to use the
pronouns ‘he’ and ‘him’ to refer to male people. While I may choose to use alternative pronouns as a courtesy, no one has the right to compel others to make
statements they do not believe. …’
39.2. ‘I do not believe it is incompatible to recognise that human beings cannot
change sex whilst also protecting the human rights of people who identify as
transgender’…
39.12 ‘… [E]ven when it is apparent that someone’s sex is different from the
gender they seek to portray …, it may be polite or kind to pretend not to notice,
or to go along with their wish to be referred to in a particular way. But there is
no fundamental right to compel people to be polite or kind in every situation’. …
39.13 ‘…[W]hile it may be disappointing or upsetting to some male people who
identify as women to be told that it is not appropriate for them to share femaleonly services and spaces, avoiding upsetting males is not a reason to compromise
women’s safety, dignity and ability to control their own boundaries as to who gets
to see and touch their bodies.’
41. … She would generally seek to be polite to trans persons and would usually
seek to respect their choice of pronoun but would not feel bound to; mainly if a
trans person who was not assigned female at birth was in a ‘woman’s space’, but
also more generally. …
See A. Paz-Fuchs, ‘Principles into Practice: Protecting Offensive Beliefs in the Workplace’,
UK Labour Law Blog, 12 February 2020, https://wordpress.com/view/uklabourlawblog.com
(‘there is not even one occasion in which the claimant’s beliefs are asserted to have targeted a
colleague in the workplace’).
26
See https://www.bbc.co.uk/news/uk-scotland-tayside-central-48295000 (this report shows
the non-binary person wearing a beard).
25
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Despite her stating that she would generally be polite and kind, the
Employment Tribunal was concerned that Ms Forstater might harass a
transgender person in the workplace, even though there was no evidence
that she had ever done so (emphasis added):
75. … [I]f a person is guilty [of] unlawful harassment of others that conduct is
likely to be the reason for any action taken against them, rather than the holding
of a philosophical belief. … 84. … I consider that the Claimant’s view, in its absolutist nature, is incompatible with human dignity and fundamental rights of others.
… 85. … The Claimant does not accept that she should avoid the enormous pain
that can be caused by misgendering a person[], even if that person has a Gender
Recognition Certificate [GRC]. … The Claimant’s position is that even if a trans
woman has a [GRC], she cannot honestly describe herself as a woman. That belief
is not worthy of respect in a democratic society. It is incompatible with the human
rights of others that have been identified and defined by the [ECtHR] and put into
effect through the Gender Recognition Act [2004]. 87. … Calling a trans woman
a man is likely to be profoundly distressing. It may be unlawful harassment. Even
paying due regard to the qualified right to freedom of expression, people cannot
expect to be protected if their core belief involves violating others dignity and/or
creating an intimidating, hostile, degrading, humiliating or offensive environment
for them. 88. … I draw a distinction between belief and separate action based on
the belief that may constitute harassment. However, if part of the belief necessarily
will result in the violation of the dignity of others, that is a component of the belief,
rather than something separate, and will be relevant to determining whether the
belief is a protected philosophical belief. While the Claimant will as a matter of
courtesy use preferred pronouns she will not as part of her belief ever accept that
a trans woman is a woman or a trans man a man, however hurtful it is to others. …

The error in the Employment Tribunal’s reasoning is highlighted in paragraph 88 above. The Tribunal merged hypothetical (speculative, future)
harmful action into M Forstater’s belief (‘part of the belief necessarily will
result in the violation of the dignity of others’, emphasis added), despite the
absence of any evidence that she had failed to respect the dignity of a specific transgender person in the past, and despite the evidence that she would
generally respect the dignity of any transgender person with whom she had
contact in the course of her employment in the future. The Tribunal then
described this hypothetical action (‘refer[ring] to a person by the sex she
considered appropriate’) as a ‘core component of her belief’, which made
her belief ‘not worthy of respect in a democratic society’:27 ‘a belief that
27

Forstater, [90].
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necessarily harms the rights of others through…causing harassment to trans
women by insisting they are men and trans men by insisting they are women’
(emphasis added).28
The Tribunal seems to have thought that Ms Forstater’s belief must
comply with the judgment of the ECtHR in Christine Goodwin v United
Kingdom,29 and that she is not allowed to express any form of dissent from it
(or subsequent ECtHR judgments).30 This reasoning contrasts sharply with
the reasoning of the EWCA in Ngole. Mr Ngole was entitled to express his
opposition to same-sex unions and to their legal recognition, even though
the ECtHR has required this recognition since its 2015 judgment in Oliari &
Others v Italy: ‘a specific legal framework’, such as the Civil Partnership Act
2004 or the Marriage (Same Sex Couples) Act 2013.31

6. IS THE BELIEF IN FORSTATER ‘WORTHY OF RESPECT IN A DEMOCRATIC SOCIETY?’
If the Employment Tribunal had correctly made the essential distinction
between belief and action, without merging hypothetical (speculative, future) harmful action into Ms Forstater’s belief, it would have concluded that
her belief is ‘worthy of respect in a democratic society’. This is a very low
threshold, which in practice means ‘tolerable in a democratic society’. What
kinds of beliefs fail to get over this threshold?
In Grainger,32 the EAT discussed the category ‘philosophical belief’
(which is broad enough to include a belief in human-made climate change)
and the source of the fifth Grainger criterion (‘worthy of respect in a democratic society, [and] not incompatible with human dignity’):33
27. I conclude that it is not a bar to a philosophical belief being protected…if it is a
one-off belief and not shared by others…Pacifism and vegetarianism can both be
described as one-off beliefs …, namely a belief that does not govern the entirety of
a person’s life. … 28. … [B]elief in the political philosophies of Socialism, Marxism,
Ibid, [91].
(11 July 2002). For an article that agrees with Forstater, especially regarding the significance
of Christine Goodwin, but fails to distinguish between expressing beliefs and acting on them,
see Paul Johnson, ‘“Gender Critical” Beliefs and the European Convention on Human Rights’,
[2020] EHRLR 116.
30
Paz-Fuchs, supra n.25 (‘a person is perfectly entitled to dispute any position taken by the
legal system at any time’).
31
(21 July 2015).
32
Grainger Plc v Nicholson [2009] UKEAT 0219_09_0311 (3 November 2009).
33
Ibid, [24].
28
29
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Communism or free-market Capitalism might qualify. … [T]he Respondent[’s]…
alleged philosophical belief in anthropogenic climate change…is likely to be characterised as a political belief…But I do not see that as a ground for excluding it…
[T]he real concern…would be the fear that reliance could be placed upon…a political philosophy which could be characterised as objectionable: a racist or homophobic political philosophy for example. … [T]he way to deal with that would be
to conclude that it offended against the requirement set out in paragraph 36 of
Campbell,34 that the belief relied on must be ‘worthy of respect in a democratic
society and not incompatible with human dignity’…Paragraph 36 in Campbell expressly refers, as the [emphasis added] source of this requirement…to Article 17 of
the EC[on]HR, which deals with ‘Prohibition of abuse of rights’.

The references in Grainger to the ECtHR’s Campbell judgment and Article
17 require careful examination. It is clear that Campbell did not establish
a requirement of ‘political orthodoxy’, in view of the ECtHR’s citing paragraph 63 of Young, James & Webster:35
63. … [P]luralism, tolerance and broadmindedness are hallmarks of a ‘democratic
society’…Although individual interests must on occasion be subordinated to
those of a group, democracy does not simply mean that the views of a majority
must always prevail: a balance must be achieved which ensures the fair and proper
treatment of minorities and avoids any abuse of a dominant position. Accordingly,
the mere fact that the applicants’ standpoint was adopted by very few of their colleagues is again not conclusive of the issue now before the Court.

Similarly, in cases of expression alleged to incite hatred, the ECtHR rarely
invokes Article 17 to prevent an applicant from relying on Article 10(1),
which means that the respondent government must provide a justification for the interference with freedom of expression under Article 10(2).
Most cases in which Article 17 is applied involve denial of the historical
facts of the Jewish Holocaust during World War II, an extreme form of
expression that the ECtHR considers beyond the pale and therefore ‘intolerable in a democratic society’.36 Other examples of intolerable expression have involved anti-Semitic expression,37 ‘activities inspired by National
Campbell & Cosans v United Kingdom (25 February 1982), [36].
Young, James & Webster v United Kingdom (13 August 1981).
36
See M’Bala M’Bala v France (20 October 2015) (admissibility decision or adm. dec.);
Garaudy v France (24 June 2003) (adm. dec.). For other examples, see https://www.echr.coe.int/
Documents/Guide_Art_17_ENG.pdf.
37
Pavel Ivanov v Russia (20 February 2007) (adm. dec.); W.P. & Others v Poland (2 September
2004) (adm. dec.).
34
35
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Socialist ideas’,38 ‘incitement to violence and support for terrorist activity
[the PKK]’,39 other incitement to violence,40 or extreme Islamophobia.41 To
date, the Court has not applied Article 17 in a case involving incitement to
hatred based on sexual orientation or gender identity: ‘As the Court held
in Perinçek,42 Article 17 is only applicable on an exceptional basis and in
extreme cases. … [I]t should only be resorted to if it is immediately clear
that the impugned statements sought to deflect…Article [10] from its real
purpose by employing the right to freedom of expression for ends clearly
contrary to the values of the Convention…’.43
A further example of the ECtHR’s protecting controversial beliefs is
Redfearn, in which it found that the United Kingdom, by failing to provide
legal protection to employees dismissed because of their ‘political beliefs
or affiliations’, violated Article 11 on freedom of association.44 The majority
reached this conclusion, even though Mr Redfearn had been elected as a
local councillor for the racist British National Party (emphasis added):
45. … [R]egard must also be had to the fact that the applicant was a ‘first-class
employee’ … and, prior to his political affiliation becoming public knowledge,
no complaints had been made against him by service users or by his colleagues
[including those of South Asian origin]. Nevertheless, once he was elected as a
local councillor for the BNP and complaints were received from unions and employees, he was summarily dismissed without any apparent consideration being
given to the possibility of transferring him to a non-customer facing role. … In
particular, the Court is struck by the fact that these complaints … were in respect
of prospective problems and not in respect of anything that the applicant had done
or had failed to do in the actual exercise of his employment.

Schimanek v Austria (1 February 2000) (adm. dec.).
Roj TV A/S v Denmark (17 April 2018) (adm. dec.).
40
Hizb Ut-Tahrir v Germany (12 June 2012) (adm. dec.) (‘the first applicant…called for
the violent destruction of th[e] State [of Israel] and for the banishment and killing of its inhabitants’); Belkacem v Belgium (27 June 2017) (adm. dec.) (incitement to violence against
non-Muslims).
41
Norwood v United Kingdom (16 November 2004) (adm. dec.) (‘a photograph of the Twin
Towers in flame, the words “Islam out of Britain—Protect the British People” and a symbol
of a crescent and star in a prohibition sign’ was ‘a general, vehement attack against a religious
group, linking the group as a whole with a grave act of terrorism’).
42
Perinçek v Switzerland (15 October 2015).
43
See Lilliendahl v Iceland (12 May 2020) (adm. dec.).
44
Redfearn v United Kingdom (6 November 2012), [50]. The Enterprise and Regulatory
Reform Act 2013 (s. 13) added ‘political opinions or affiliation’ to the grounds for claiming unfair dismissal without a minimum period of employment.
38
39
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7. CONCLUSION
Whether one agrees or disagrees with Ms Forstater’s belief in two immutable biological sexes, her belief can hardly be put at the same level
as Holocaust denial or incitement to violence.45 If the ‘anti-gay’ beliefs in
Ngole (or a hypothetical Ladele without action) are protected under Article
10 EConHR (or the Equality Act 2010), and the ‘anti-immigrant/racist’ political affiliation in Redfearn is protected under Article 11, so are the ‘antitransgender’ beliefs expressed outside the workplace in Forstater. Under
section 3 of the Human Rights Act 1998, judicial interpretation of section
10 of the Equality Act 2010 must take into account the ECtHR’s case law
under Article 10, and its rare application of Article 17.
The Employment Tribunal, which clearly did not agree with Ms Forstater’s
belief, erred in law by distorting the fifth Grainger criterion, with the effect
of sweeping into the ‘not worthy of respect’ category any belief that some
persons might find ‘offensive’,46 and therefore consider harassment, if (hypothetically) it were expressed to them directly in the workplace.47 As a different Employment Tribunal noted: ‘The belief that sex and gender are “set
at birth” may be upsetting to certain people but if freedom of speech and
the rights within articles 9 and 10 [EConHR]…only extended to expressions
of belief that could upset no-one they would be worthless’.48

https://assets.publishing.service.gov.uk/media/5f69f39be90e073fd50b04f4/Mr_S_
Jackson_v_Lidl_Great_Britain_Ltd_2302259-2019.pdf: ‘21. There is no fundamental right not
to be offended. … 22. Clearly there will be beliefs that would not be worthy of respect in a
democratic society, such as a belief founded upon racial superiority. However, it does not seem
to me that the Claimant’s belief in Stoicism can be considered in this way. … [even though it]
may indeed cause offence…’
46
The ‘not incompatible with human dignity’ branch of the fifth Grainger criterion lends itself to an undue focus on hurt feelings, contrary to Handyside v United Kingdom (7 December
1976), [49] (Art. 10 protects the expression of ideas that ‘offend, shock or disturb…any sector
of the population’).
47
‘Offensive’ expression in the workplace is not automatically harassment.
Indeed, a negative reaction to it by a co-worker could amount to harassment
based on religion or belief. See https://www.gov.uk/employment-tribunal-decisions/
rev-j-g-hargreaves-v-evolve-housing-support-2202654-2019.
48
https://assets.publishing.service.gov.uk/media/5f86f3e3e90e07415b7c9de5/Mrs_K_
Higgs_V_Farmor_s_School_-_1401264.2019_-_Judgment.pdf, [42]. The Employment Tribunal
found that the dismissal was not because of the employee’s beliefs but because of the intemperate way in which she had expressed them on Facebook: [59]–[64], [70]. In Mackereth, supra
n.15, the employee’s determination to act on his belief meant that there was no direct discrimination, [222], and that the ‘not worthy of respect’ finding, [201]–[202], was unnecessary.
45
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If the EAT (or a higher court) corrects this error of law, and agrees that
Ms Forstater has a potential claim under the Equality Act 2010, because her
belief falls within section 10(2), another Employment Tribunal can turn to
the next question: did Ms Forstater suffer less favourable treatment in employment because of her belief?
R O B E RT W I N T E M U T E
King’s College London
robert.wintemute@kcl.ac.uk
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Chapter 1
Introductory
The subject of this Essay is not the so-called Liberty of the Will, so
unfortunately opposed to the misnamed doctrine of Philosophical Necessity; but Civil, or Social Liberty: the nature and limits of the power
which can be legitimately exercised by society over the individual. A
question seldom stated, and hardly ever discussed, in general terms, but
which profoundly influences the practical controversies of the age by its
latent presence, and is likely soon to make itself recognised as the vital
question of the future. It is so far from being new, that, in a certain
sense, it has divided mankind, almost from the remotest ages; but in the
stage of progress into which the more civilised portions of the species
have now entered, it presents itself under new conditions, and requires a
different and more fundamental treatment.
The struggle between Liberty and Authority is the most conspicuous feature in the portions of history with which we are earliest familiar,
particularly in that of Greece, Rome, and England. But in old times this
contest was between subjects, or some classes of subjects, and the Government. By liberty, was meant protection against the tyranny of the
political rulers. The rulers were conceived (except in some of the popular governments of Greece) as in a necessarily antagonistic position to
the people whom they ruled. They consisted of a governing One, or a
governing tribe or caste, who derived their authority from inheritance or
conquest, who, at all events, did not hold it at the pleasure of the governed, and whose supremacy men did not venture, perhaps did not desire, to contest, whatever precautions might be taken against its oppressive exercise. Their power was regarded as necessary, but also as highly
dangerous; as a weapon which they would attempt to use against their
subjects, no less than against external enemies. To prevent the weaker
members of the community from being preyed upon by innumerable
vultures, it was needful that there should be an animal of prey stronger
than the rest, commissioned to keep them down. But as the king of the
vultures would be no less bent upon preying on the flock than any of the
minor harpies, it was indispensable to be in a perpetual attitude of defence against his beak and claws. The aim, therefore, of patriots was to
set limits to the power which the ruler should be suffered to exercise
over the community; and this limitation was what they meant by liberty.
It was attempted in two ways. First, by obtaining a recognition of certain immunities, called political liberties or rights, which it was to be
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regarded as a breach of duty in the ruler to infringe, and which if he did
infringe, specific resistance, or general rebellion, was held to be justifiable. A second, and generally a later expedient, was the establishment
of constitutional checks, by which the consent of the community, or of a
body of some sort, supposed to represent its interests, was made a necessary condition to some of the more important acts of the governing
power. To the first of these modes of limitation, the ruling power, in
most European countries, was compelled, more or less, to submit. It
was not so with the second; and, to attain this, or when already in some
degree possessed, to attain it more completely, became everywhere the
principal object of the lovers of liberty. And so long as mankind were
content to combat one enemy by another, and to be ruled by a master, on
condition of being guaranteed more or less efficaciously against his tyranny, they did not carry their aspirations beyond this point.
A time, however, came, in the progress of human affairs, when men
ceased to think it a necessity of nature that their governors should be an
independent power, opposed in interest to themselves. It appeared to
them much better that the various magistrates of the State should be
their tenants or delegates, revocable at their pleasure. In that way alone,
it seemed, could they have complete security that the powers of government would never be abused to their disadvantage. By degrees this new
demand for elective and temporary rulers became the prominent object
of the exertions of the popular party, wherever any such party existed;
and superseded, to a considerable extent, the previous efforts to limit
the power of rulers. As the struggle proceeded for making the ruling
power emanate from the periodical choice of the ruled, some persons
began to think that too much importance had been attached to the limitation of the power itself. That (it might seem) was a resource against
rulers whose interests were habitually opposed to those of the people.
What was now wanted was, that the rulers should be identified with the
people; that their interest and will should be the interest and will of the
nation. The nation did not need to be protected against its own will.
There was no fear of its tyrannising over itself. Let the rulers be effectually responsible to it, promptly removable by it, and it could afford to
trust them with power of which it could itself dictate the use to be made.
Their power was but the nation’s own power, concentrated, and in a
form convenient for exercise. This mode of thought, or rather perhaps
of feeling, was common among the last generation of European liberalism, in the Continental section of which it still apparently predominates.
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Those who admit any limit to what a government may do, except in the
case of such governments as they think ought not to exist, stand out as
brilliant exceptions among the political thinkers of the Continent. A
similar tone of sentiment might by this time have been prevalent in our
own country, if the circumstances which for a time encouraged it, had
continued unaltered.
But, in political and philosophical theories, as well as in persons,
success discloses faults and infirmities which failure might have concealed from observation. The notion, that the people have no need to
limit their power over themselves, might seem axiomatic, when popular
government was a thing only dreamed about, or read of as having existed at some distant period of the past. Neither was that notion necessarily disturbed by such temporary aberrations as those of the French
Revolution, the worst of which were the work of a usurping few, and
which, in any case, belonged, not to the permanent working of popular
institutions, but to a sudden and convulsive outbreak against monarchical and aristocratic despotism. In time, however, a democratic republic
came to occupy a large portion of the earth’s surface, and made itself
felt as one of the most powerful members of the community of nations;
and elective and responsible government became subject to the observations and criticisms which wait upon a great existing fact. It was now
perceived that such phrases as “self-government,” and “the power of
the people over themselves,” do not express the true state of the case.
The “people” who exercise the power are not always the same people
with those over whom it is exercised; and the “self-government” spoken
of is not the government of each by himself, but of each by all the rest.
The will of the people, moreover, practically means the will of the most
numerous or the most active part of the people; the majority, or those
who succeed in making themselves accepted as the majority; the people,
consequently may desire to oppress a part of their number; and precautions are as much needed against this as against any other abuse of
power. The limitation, therefore, of the power of government over individuals loses none of its importance when the holders of power are regularly accountable to the community, that is, to the strongest party therein.
This view of things, recommending itself equally to the intelligence of
thinkers and to the inclination of those important classes in European
society to whose real or supposed interests democracy is adverse, has
had no difficulty in establishing itself; and in political speculations “the
tyranny of the majority” is now generally included among the evils against
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which society requires to be on its guard.
Like other tyrannies, the tyranny of the majority was at first, and is
still vulgarly, held in dread, chiefly as operating through the acts of the
public authorities. But reflecting persons perceived that when society is
itself the tyrant—society collectively over the separate individuals who
compose it—its means of tyrannising are not restricted to the acts which
it may do by the hands of its political functionaries. Society can and
does execute its own mandates: and if it issues wrong mandates instead
of right, or any mandates at all in things with which it ought not to
meddle, it practises a social tyranny more formidable than many kinds
of political oppression, since, though not usually upheld by such extreme penalties, it leaves fewer means of escape, penetrating much more
deeply into the details of life, and enslaving the soul itself. Protection,
therefore, against the tyranny of the magistrate is not enough: there needs
protection also against the tyranny of the prevailing opinion and feeling;
against the tendency of society to impose, by other means than civil
penalties, its own ideas and practices as rules of conduct on those who
dissent from them; to fetter the development, and, if possible, prevent
the formation, of any individuality not in harmony with its ways, and
compels all characters to fashion themselves upon the model of its own.
There is a limit to the legitimate interference of collective opinion with
individual independence: and to find that limit, and maintain it against
encroachment, is as indispensable to a good condition of human affairs,
as protection against political despotism.
But though this proposition is not likely to be contested in general
terms, the practical question, where to place the limit—how to make the
fitting adjustment between individual independence and social control—
is a subject on which nearly everything remains to be done. All that
makes existence valuable to any one, depends on the enforcement of
restraints upon the actions of other people. Some rules of conduct, therefore, must be imposed, by law in the first place, and by opinion on many
things which are not fit subjects for the operation of law. What these
rules should be is the principal question in human affairs; but if we
except a few of the most obvious cases, it is one of those which least
progress has been made in resolving. No two ages, and scarcely any two
countries, have decided it alike; and the decision of one age or country is
a wonder to another. Yet the people of any given age and country no
more suspect any difficulty in it, than if it were a subject on which
mankind had always been agreed. The rules which obtain among them-
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selves appear to them self-evident and self-justifying.
This all but universal illusion is one of the examples of the magical
influence of custom, which is not only, as the proverb says, a second
nature, but is continually mistaken for the first. The effect of custom, in
preventing any misgiving respecting the rules of conduct which mankind impose on one another, is all the more complete because the subject
is one on which it is not generally considered necessary that reasons
should be given, either by one person to others or by each to himself.
People are accustomed to believe, and have been encouraged in the belief by some who aspire to the character of philosophers, that their feelings, on subjects of this nature, are better than reasons, and render reasons unnecessary. The practical principle which guides them to their
opinions on the regulation of human conduct, is the feeling in each
person’s mind that everybody should be required to act as he, and those
with whom he sympathises, would like them to act. No one, indeed,
acknowledges to himself that his standard of judgment is his own liking;
but an opinion on a point of conduct, not supported by reasons, can only
count as one person’s preference; and if the reasons, when given, are a
mere appeal to a similar preference felt by other people, it is still only
many people’s liking instead of one. To an ordinary man, however, his
own preference, thus supported, is not only a perfectly satisfactory reason, but the only one he generally has for any of his notions of morality,
taste, or propriety, which are not expressly written in his religious creed;
and his chief guide in the interpretation even of that. Men’s opinions,
accordingly, on what is laudable or blamable, are affected by all the
multifarious causes which influence their wishes in regard to the conduct of others, and which are as numerous as those which determine
their wishes on any other subject. Sometimes their reason—at other
times their prejudices or superstitions: often their social affections, not
seldom their antisocial ones, their envy or jealousy, their arrogance or
contemptuousness: but most commonly their desires or fears for themselves—their legitimate or illegitimate self-interest.
Wherever there is an ascendant class, a large portion of the morality
of the country emanates from its class interests, and its feelings of class
superiority. The morality between Spartans and Helots, between planters and negroes, between princes and subjects, between nobles and
roturiers, between men and women, has been for the most part the creation of these class interests and feelings: and the sentiments thus generated react in turn upon the moral feelings of the members of the ascen-
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dant class, in their relations among themselves. Where, on the other
hand, a class, formerly ascendant, has lost its ascendancy, or where its
ascendancy is unpopular, the prevailing moral sentiments frequently bear
the impress of an impatient dislike of superiority. Another grand determining principle of the rules of conduct, both in act and forbearance,
which have been enforced by law or opinion, has been the servility of
mankind towards the supposed preferences or aversions of their temporal masters or of their gods. This servility, though essentially selfish, is
not hypocrisy; it gives rise to perfectly genuine sentiments of abhorrence; it made men burn magicians and heretics. Among so many baser
influences, the general and obvious interests of society have of course
had a share, and a large one, in the direction of the moral sentiments:
less, however, as a matter of reason, and on their own account, than as
a consequence of the sympathies and antipathies which grew out of
them: and sympathies and antipathies which had little or nothing to do
with the interests of society, have made themselves felt in the establishment of moralities with quite as great force.
The likings and dislikings of society, or of some powerful portion of
it, are thus the main thing which has practically determined the rules
laid down for general observance, under the penalties of law or opinion.
And in general, those who have been in advance of society in thought
and feeling, have left this condition of things unassailed in principle,
however they may have come into conflict with it in some of its details.
They have occupied themselves rather in inquiring what things society
ought to like or dislike, than in questioning whether its likings or dislikings
should be a law to individuals. They preferred endeavouring to alter the
feelings of mankind on the particular points on which they were themselves heretical, rather than make common cause in defence of freedom,
with heretics generally. The only case in which the higher ground has
been taken on principle and maintained with consistency, by any but an
individual here and there, is that of religious belief: a case instructive in
many ways, and not least so as forming a most striking instance of the
fallibility of what is called the moral sense: for the odium theologicum,
in a sincere bigot, is one of the most unequivocal cases of moral feeling.
Those who first broke the yoke of what called itself the Universal Church,
were in general as little willing to permit difference of religious opinion
as that church itself. But when the heat of the conflict was over, without
giving a complete victory to any party, and each church or sect was
reduced to limit its hopes to retaining possession of the ground it al-
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ready occupied; minorities, seeing that they had no chance of becoming
majorities, were under the necessity of pleading to those whom they
could not convert, for permission to differ. It is accordingly on this battle
field, almost solely, that the rights of the individual against society have
been asserted on broad grounds of principle, and the claim of society to
exercise authority over dissentients openly controverted. The great writers
to whom the world owes what religious liberty it possesses, have mostly
asserted freedom of conscience as an indefeasible right, and denied absolutely that a human being is accountable to others for his religious
belief. Yet so natural to mankind is intolerance in whatever they really
care about, that religious freedom has hardly anywhere been practically
realised, except where religious indifference, which dislikes to have its
peace disturbed by theological quarrels, has added its weight to the scale.
In the minds of almost all religious persons, even in the most tolerant
countries, the duty of toleration is admitted with tacit reserves. One
person will bear with dissent in matters of church government, but not
of dogma; another can tolerate everybody, short of a Papist or a Unitarian; another every one who believes in revealed religion; a few extend
their charity a little further, but stop at the belief in a God and in a future
state. Wherever the sentiment of the majority is still genuine and intense, it is found to have abated little of its claim to be obeyed.
In England, from the peculiar circumstances of our political history, though the yoke of opinion is perhaps heavier, that of law is lighter,
than in most other countries of Europe; and there is considerable jealousy of direct interference, by the legislative or the executive power,
with private conduct; not so much from any just regard for the independence of the individual, as from the still subsisting habit of looking on
the government as representing an opposite interest to the public. The
majority have not yet learnt to feel the power of the government their
power, or its opinions their opinions. When they do so, individual liberty will probably be as much exposed to invasion from the government, as it already is from public opinion. But, as yet, there is a considerable amount of feeling ready to be called forth against any attempt of
the law to control individuals in things in which they have not hitherto
been accustomed to be controlled by it; and this with very little discrimination as to whether the matter is, or is not, within the legitimate sphere
of legal control; insomuch that the feeling, highly salutary on the whole,
is perhaps quite as often misplaced as well grounded in the particular
instances of its application. There is, in fact, no recognised principle by
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which the propriety or impropriety of government interference is customarily tested. People decide according to their personal preferences.
Some, whenever they see any good to be done, or evil to be remedied,
would willingly instigate the government to undertake the business; while
others prefer to bear almost any amount of social evil, rather than add
one to the departments of human interests amenable to governmental
control. And men range themselves on one or the other side in any particular case, according to this general direction of their sentiments; or
according to the degree of interest which they feel in the particular thing
which it is proposed that the government should do, or according to the
belief they entertain that the government would, or would not, do it in
the manner they prefer; but very rarely on account of any opinion to
which they consistently adhere, as to what things are fit to be done by a
government. And it seems to me that in consequence of this absence of
rule or principle, one side is at present as of wrong as the other; the
interference of government is, with about equal frequency, improperly
invoked and improperly condemned.
The object of this Essay is to assert one very simple principle, as
entitled to govern absolutely the dealings of society with the individual
in the way of compulsion and control, whether the means used be physical force in the form of legal penalties, or the moral coercion of public
opinion. That principle is, that the sole end for which mankind are warranted, individually or collectively, in interfering with the liberty of action of any of their number, is self-protection. That the only purpose for
which power can be rightfully exercised over any member of a civilised
community, against his will, is to prevent harm to others. His own good,
either physical or moral, is not a sufficient warrant. He cannot rightfully be compelled to do or forbear because it will be better for him to do
so, because it will make him happier, because, in the opinions of others,
to do so would be wise, or even right. These are good reasons for remonstrating with him, or reasoning with him, or persuading him, or
entreating him, but not for compelling him, or visiting him with any evil
in case he do otherwise. To justify that, the conduct from which it is
desired to deter him must be calculated to produce evil to some one else.
The only part of the conduct of any one, for which he is amenable to
society, is that which concerns others. In the part which merely concerns himself, his independence is, of right, absolute. Over himself, over
his own body and mind, the individual is sovereign.
It is, perhaps, hardly necessary to say that this doctrine is meant to
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apply only to human beings in the maturity of their faculties. We are not
speaking of children, or of young persons below the age which the law
may fix as that of manhood or womanhood. Those who are still in a
state to require being taken care of by others, must be protected against
their own actions as well as against external injury. For the same reason, we may leave out of consideration those backward states of society
in which the race itself may be considered as in its nonage. The early
difficulties in the way of spontaneous progress are so great, that there is
seldom any choice of means for overcoming them; and a ruler full of the
spirit of improvement is warranted in the use of any expedients that will
attain an end, perhaps otherwise unattainable. Despotism is a legitimate
mode of government in dealing with barbarians, provided the end be
their improvement, and the means justified by actually effecting that
end. Liberty, as a principle, has no application to any state of things
anterior to the time when mankind have become capable of being improved by free and equal discussion. Until then, there is nothing for
them but implicit obedience to an Akbar or a Charlemagne, if they are
so fortunate as to find one. But as soon as mankind have attained the
capacity of being guided to their own improvement by conviction or
persuasion (a period long since reached in all nations with whom we
need here concern ourselves), compulsion, either in the direct form or in
that of pains and penalties for non-compliance, is no longer admissible
as a means to their own good, and justifiable only for the security of
others.
It is proper to state that I forego any advantage which could be
derived to my argument from the idea of abstract right, as a thing independent of utility. I regard utility as the ultimate appeal on all ethical
questions; but it must be utility in the largest sense, grounded on the
permanent interests of a man as a progressive being. Those interests, I
contend, authorise the subjection of individual spontaneity to external
control, only in respect to those actions of each, which concern the interest of other people. If any one does an act hurtful to others, there is a
prima facie case for punishing him, by law, or, where legal penalties are
not safely applicable, by general disapprobation. There are also many
positive acts for the benefit of others, which he may rightfully be compelled to perform; such as to give evidence in a court of justice; to bear
his fair share in the common defence, or in any other joint work necessary to the interest of the society of which he enjoys the protection; and
to perform certain acts of individual beneficence, such as saving a fel-
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low creature’s life, or interposing to protect the defenceless against illusage, things which whenever it is obviously a man’s duty to do, he may
rightfully be made responsible to society for not doing. A person may
cause evil to others not only by his actions but by his inaction, and in
either case he is justly accountable to them for the injury. The latter
case, it is true, requires a much more cautious exercise of compulsion
than the former. To make any one answerable for doing evil to others is
the rule; to make him answerable for not preventing evil is, comparatively speaking, the exception. Yet there are many cases clear enough
and grave enough to justify that exception. In all things which regard
the external relations of the individual, he is de jure amenable to those
whose interests are concerned, and, if need be, to society as their protector. There are often good reasons for not holding him to the responsibility; but these reasons must arise from the special expediencies of the
case: either because it is a kind of case in which he is on the whole likely
to act better, when left to his own discretion, than when controlled in
any way in which society have it in their power to control him; or because the attempt to exercise control would produce other evils, greater
than those which it would prevent. When such reasons as these preclude
the enforcement of responsibility, the conscience of the agent himself
should step into the vacant judgment seat, and protect those interests of
others which have no external protection; judging himself all the more
rigidly, because the case does not admit of his being made accountable
to the judgment of his fellow creatures.
But there is a sphere of action in which society, as distinguished
from the individual, has, if any, only an indirect interest; comprehending all that portion of a person’s life and conduct which affects only
himself, or if it also affects others, only with their free, voluntary, and
undeceived consent and participation. When I say only himself, I mean
directly, and in the first instance; for whatever affects himself, may affect others through himself; and the objection which may be grounded
on this contingency, will receive consideration in the sequel. This, then,
is the appropriate region of human liberty. It comprises, first, the inward domain of consciousness; demanding liberty of conscience in the
most comprehensive sense; liberty of thought and feeling; absolute freedom of opinion and sentiment on all subjects, practical or speculative,
scientific, moral, or theological. The liberty of expressing and publishing opinions may seem to fall under a different principle, since it belongs to that part of the conduct of an individual which concerns other
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people; but, being almost of as much importance as the liberty of thought
itself, and resting in great part on the same reasons, is practically inseparable from it. Secondly, the principle requires liberty of tastes and
pursuits; of framing the plan of our life to suit our own character; of
doing as we like, subject to such consequences as may follow: without
impediment from our fellow creatures, so long as what we do does not
harm them, even though they should think our conduct foolish, perverse, or wrong. Thirdly, from this liberty of each individual, follows
the liberty, within the same limits, of combination among individuals;
freedom to unite, for any purpose not involving harm to others: the persons combining being supposed to be of full age, and not forced or
deceived.
No society in which these liberties are not, on the whole, respected,
is free, whatever may be its form of government; and none is completely
free in which they do not exist absolute and unqualified. The only freedom which deserves the name, is that of pursuing our own good in our
own way, so long as we do not attempt to deprive others of theirs, or
impede their efforts to obtain it. Each is the proper guardian of his own
health, whether bodily, or mental and spiritual. Mankind are greater
gainers by suffering each other to live as seems good to themselves, than
by compelling each to live as seems good to the rest.
Though this doctrine is anything but new, and, to some persons,
may have the air of a truism, there is no doctrine which stands more
directly opposed to the general tendency of existing opinion and practice. Society has expended fully as much effort in the attempt (according to its lights) to compel people to conform to its notions of personal
as of social excellence. The ancient commonwealths thought themselves
entitled to practise, and the ancient philosophers countenanced, the regulation of every part of private conduct by public authority, on the ground
that the State had a deep interest in the whole bodily and mental discipline of every one of its citizens; a mode of thinking which may have
been admissible in small republics surrounded by powerful enemies, in
constant peril of being subverted by foreign attack or internal commotion, and to which even a short interval of relaxed energy and self-command might so easily be fatal that they could not afford to wait for the
salutary permanent effects of freedom. In the modern world, the greater
size of political communities, and, above all, the separation between
spiritual and temporal authority (which placed the direction of men’s
consciences in other hands than those which controlled their worldly

AB 2361

On Liberty/17
affairs), prevented so great an interference by law in the details of private life; but the engines of moral repression have been wielded more
strenuously against divergence from the reigning opinion in self-regarding, than even in social matters; religion, the most powerful of the elements which have entered into the formation of moral feeling, having
almost always been governed either by the ambition of a hierarchy, seeking control over every department of human conduct, or by the spirit of
Puritanism. And some of those modern reformers who have placed themselves in strongest opposition to the religions of the past, have been
noway behind either churches or sects in their assertion of the right of
spiritual domination: M. Comte, in particular, whose social system, as
unfolded in his Système de Politique Positive, aims at establishing
(though by moral more than by legal appliances) a despotism of society
over the individual, surpassing anything contemplated in the political
ideal of the most rigid disciplinarian among the ancient philosophers.
Apart from the peculiar tenets of individual thinkers, there is also in
the world at large an increasing inclination to stretch unduly the powers
of society over the individual, both by the force of opinion and even by
that of legislation; and as the tendency of all the changes taking place in
the world is to strengthen society, and diminish the power of the individual, this encroachment is not one of the evils which tend spontaneously to disappear, but, on the contrary, to grow more and more formidable. The disposition of mankind, whether as rulers or as fellow-citizens, to impose their own opinions and inclinations as a rule of conduct
on others, is so energetically supported by some of the best and by some
of the worst feelings incident to human nature, that it is hardly ever kept
under restraint by anything but want of power; and as the power is not
declining, but growing, unless a strong barrier of moral conviction can
be raised against the mischief, we must expect, in the present circumstances of the world, to see it increase.
It will be convenient for the argument, if, instead of at once entering
upon the general thesis, we confine ourselves in the first instance to a
single branch of it, on which the principle here stated is, if not fully, yet
to a certain point, recognised by the current opinions. This one branch is
the Liberty of Thought: from which it is impossible to separate the cognate liberty of speaking and of writing. Although these liberties, to some
considerable amount, form part of the political morality of all countries
which profess religious toleration and free institutions, the grounds, both
philosophical and practical, on which they rest, are perhaps not so fa-
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miliar to the general mind, nor so thoroughly appreciated by many even
of the leaders of opinion, as might have been expected. Those grounds,
when rightly understood, are of much wider application than to only one
division of the subject, and a thorough consideration of this part of the
question will be found the best introduction to the remainder. Those to
whom nothing which I am about to say will be new, may therefore, I
hope, excuse me, if on a subject which for now three centuries has been
so often discussed, I venture on one discussion more.

Chapter 2.
Of the Liberty of Thought and Discussion.
The time, it is to be hoped, is gone by, when any defence would be
necessary of the “liberty of the press” as one of the securities against
corrupt or tyrannical government. No argument, we may suppose, can
now be needed, against permitting a legislature or an executive, not
identified in interest with the people, to prescribe opinions to them, and
determine what doctrines or what arguments they shall be allowed to
hear. This aspect of the question, besides, has been so of and so triumphantly enforced by preceding writers, that it needs not be specially
insisted on in this place. Though the law of England, on the subject of
the press, is as servile to this day as it was in the time of the Tudors,
there is little danger of its being actually put in force against political
discussion, except during some temporary panic, when fear of insurrection drives ministers and judges from their propriety;1 and, speaking
generally, it is not, in constitutional countries, to be apprehended, that
the government, whether completely responsible to the people or not,
will often attempt to control the expression of opinion, except when in
doing so it makes itself the organ of the general intolerance of the public. Let us suppose, therefore, that the government is entirely at one with
the people, and never thinks of exerting any power of coercion unless in
agreement with what it conceives to be their voice. But I deny the right
of the people to exercise such coercion, either by themselves or by their
government. The power itself is illegitimate. The best government has
no more title to it than the worst. It is as noxious, or more noxious, when
exerted in accordance with public opinion, than when in opposition to
it. If all mankind minus one were of one opinion, and only one person
were of the contrary opinion, mankind would be no more justified in
silencing that one person, than he, if he had the power, would be justified in silencing mankind. Were an opinion a personal possession of no
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CHAPTER 11
Of the Liberty of Thought and Discussion
THE time, it is to be hoped, is gone by when any defence would be necessary
of the 'liberty of the press' as one of the securities against corrupt or tyrannical
government. No argument, we may suppose, can now be needed against
permitting a legislature or an executive, not identified in interest with the
people, to prescribe opinions to them and determine what doctrines or what
arguments they shall be allowed to hear. This aspect of the question, besides,
has been so often and so triumphantly enforced by preceding writers that it
needs not be specially insisted on in this place. Though the law of England, on
the subject of the press, is as servile to this day as it was in the time of the
Tudors, there is little danger of its being actually put in force against political
discussion except during some temporary panic when fear of insurrection
drives ministers and judges from their propriety;* and, speaking generally, it is
not, in constitutional countries, to be apprehended that the government,
whether completely responsible to the people or not, will often attempt to
control the expression of opinion, except when in doing so it makes itself the
organ of the general intolerance of the public. Let us suppose, therefore, that
the government is entirely at one with the people, and never thinks of exerting
any power of coercion unless in agreement with what it conceives to be their
voice. But I deny the right of the people to exercise such coercion, either by
themselves or by their government. The power itself is illegitimate. The best
government has no more title to it than the worst. It is as noxious, or more
noxious, when exerted in accordance with public opinion than when in
opposition to it. If all mankind minus one were of one opinion, mankind
would be no more justified in silencing that one person than he, if he had the
power, would be justified in silencing mankind. Were an opinion a personal
possession of no value except to the owner, if to be obstructed in the
enjoyment of it were simply a private injury, it would make some difference
whether the injury was inflicted only on a few persons or on many. But the
peculiar evil of silencing the expression of an opinion is that it is robbing the
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human race, posterity as well as the existing generation- those who dissent
from the opinion, still more than those who hold it. If the opinion is right, they
are deprived of the opportunity of exchanging error for truth; if wrong, they
lose, what is almost as great a benefit, the clearer perception and livelier
impression of truth produced by its collision with error.
It is necessary to consider separately these two hypotheses, each of which
has a distinct branch of the argument corresponding to it. We can never be
sure that the opinion we are endeavouring to stifle is a false opinion; and if we
were sure, stifling it would be an evil still.
First, the opinion which it is attempted to suppress by authority may
possibly be true. Those who desire to suppress if, of course, deny its truth; but
they are not infallible. They have no authority to decide the question for all
mankind and exclude every other person from the means of judging. To refuse
a hearing to an opinion because they are sure that it is false is to assume that
their certainty is the same thing as absolute certainty. All silencing of discussion
is an assumption of infallibility. Its condemnation may be allowed to rest on
this common argument, not the worse for being common.
Unfortunately for the good sense of mankind, the fact of their fallibility is far
from carrying the weight in their practical judgement which is always allowed
to it in theory; for while everyone well knows himself to be fallible, few think
it necessary to take any precautions against their own fallibility, or admit the
supposition that any opinion of which they feel very certain may be one of the
examples of the error to which they acknowledge themselves to be liable.
Absolute princes, or others who are accustomed to unlimited deference,
usually feel this complete confidence in their own opinions on nearly all
subjects. People more happily situated, who sometimes hear their opinions
disputed and are not wholly unused to be set right when they are wrong,
place the same unbounded reliance only on such of their opinions as are
shared by all who surround them, or to whom they habitually defer; for in
proportion to a man's want of confidence in his own solitary judgement does
he usually repose, with implicit trust, on the infallibility of 'the world' in
general. And the world, to each individual, means the part of it with which he
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comes in contact: his party, his sect, his church, his class of society; the man
may be called, by comparison, almost liberal and large-minded to whom it
means anything so comprehensive as his own country or his own age. Nor is
his own faith in this collective authority at all shaken by his being aware that
other ages, countries, sects, churches, classes, and parties have thought, and
even now think, the exact reverse. He devolves upon his own world the
responsibility of being in the right against the dissentient worlds of other
people; and it never troubles him that mere accident has decided which of
these numerous worlds is the object of his reliance, and that the same causes
which make him a churchman in London would have made him a Buddhist or
a Confucian in Peking. Yet it is as evident in itself, as any amount of argument
can make it, that ages are no more infallible than individuals - every age
having held many opinions which subsequent ages have deemed not only
false but absurd; and it is as certain that many opinions, now general, will be
rejected by future ages, as it is that many, once general, are rejected by the
present.
The objection likely to be made to this argument would probably take some
such form as the following. There is no greater assumption of infallibility in
forbidding the propagation of error than in any other thing which is done by
public authority on its own judgement and responsibility. Judgement is given
to men that they may use it. Because it may be used erroneously, are men to be
told that they ought not to use it at all? To prohibit what they think pernicious
is not claiming exemption from error, but fulfilling the duty incumbent on
them, although fallible, of acting on their conscientious conviction. If we were
never to act on our opinions, because those opinions may be wrong, we
should leave all our interests uncared for, and all our duties unperformed. An
objection which applies to all conduct can be no valid objection to any conduct
in particular. It is the duty of governments, and of individuals, to form the
truest opinions they can; to form them carefully, and never impose them upon
others unless they are quite sure of being right. But when they are sure (such
reasoners may say), it is not conscientiousness but cowardice to shrink from
acting on their opinions and allow doctrines which they honestly think
dangerous to the welfare of mankind, either in this life or in another, to be
68
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scattered abroad without restraint, because other people, in less enlightened
times, have persecuted opinions now believed to be true. Let us take care, it
may be said, not to make the same mistake; but governments and nations
have made mistakes in other things which are not denied to be fit subjects for
the exercise of authority: they have laid on bad taxes, made unjust wars.
Ought we therefore to lay on no taxes and, under whatever provocation, make
no wars? Men and governments must act to the best of their ability. There is
no such thing as absolute certainty, but there is assurance sufficient for the
purposes of human life. We may, and must, assume our opinion to be true for
the guidance of our own conduct; and it is assuming no more when we forbid
bad men to pervert society by the propagation of opinions which we regard as
false and pernicious.
I answer, that it is assuming very much more. There is the greatest difference
between presuming an opinion to be true because, with every opportunity for
contesting it, it has not been refuted, and assuming its truth for the purpose of
not permitting its refutation. Complete liberty of contradicting and disproving
our opinion is the very condition which justifies us in assuming its truth for
purposes of action; and on no other terms can a being with human faculties
have any rational assurance of being right.
When we consider either the history of opinion or the ordinary conduct of
human life, to what is it to be ascribed that the one and the other are no worse
than they are? Not certainly to the inherent force of the human understanding,
for on any matter not self-evident there are ninety-nine persons totally
incapable of judging of it for one who is capable; and the capacity of the
hundredth person is only comparative, for the majority of the eminent men of
every past generation held many opinions now known to be erroneous, and
did or approved numerous things which no one will now justify. Why is it,
then, that there is on the whole a preponderance among mankind of rational
opinions and rational conduct? If there really is this preponderance -which
there must be unless human affairs are, and have always been, in an almost
desperate state - it is owing to a quality of the human mind, the source of
everything respectable in man either as an intellectual or as a moral being,
namely, that his errors are corrigible. He is capable of rectifying his mistakes
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by discussion and expenence. Not by experience alone. There must be
discussion to show how experience is to be interpreted. Wrong opinions and
practices gradually yield to fact and argument; but facts and arguments, to
produce any effect on the mind, must be brought before it. Very few facts are
able to tell their own story, without comments to bring out their meaning. The
whole strength and value, then, of human judgement depending on the one
property, that it can be set right when it is wrong, reliance can be placed on it
only when the means of setting it right are kept constantly at hand. In the case
of any person whose judgement is really deserving of confidence, how has it
become so? Because he has kept his mind open to criticism of his opinions and
conduct. Because it has been his practice to listen to all that could be said
against him; to profit by as much of it as was just, and to expound to himself,
and upon occasion to others, the fallacy of what was fallacious. Because he has
felt that the only way in which a human being can make some approach to
knowing the whole of a subject is by hearing what can be said about it by
persons of every variety of opinion, and studying all modes in which it can be
looked at by every character of mind. No wise man ever acquired his wisdom
in any mode but this; nor is it in the nature of human intellect to become wise
in any other manner. The steady habit of correcting and completing his own
opinion by collating it with those of others, so far from causing doubt and
hesitation in carrying it into practice, is the only stable foundation for a just
reliance on it; for, being cognizant of all that can, at least obviously, be said
against him, and having taken up his position against all gainsayers knowing that he has sought for objections and difficulties instead of avoiding
them, and has shut out no light which can be thrown upon the subject from
any quarter - he has a right to think his judgement better than that of any
person, or any multitude, who have not gone through a similar process.
It is not too much to require that what the wisest of mankind, those who are

best entitled to trust their own judgement, find necessary to warrant their
relying on it, should be submitted to by that miscellaneous collection of a few
wise and many foolish individuals called the public. The most intolerant of
churches, the Roman Catholic Church, even at the canonization of a saint
admits, and listens patiently to, a 'devil's advocate'. The holiest of men, it
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appears, cannot be admitted to posthumous honours until all that the devil
could say against him is known and weighed. If even the Newtonian
philosophy were not permitted to be questioned, mankind could not feel as
complete assurance of its truth as they now do. The beliefs which we have
most warrant for have no safeguard to rest on but a standing invitation to the
whole world to prove them unfounded. If the challenge is not accepted, or is
accepted and the attempt fails, we are far enough from certainty still, but we
have done the best that the existing state of human reason admits of: we have,
neglected nothing that could give the truth a chance of reaching us; if the lists
are kept open, we may hope that, if there be a better truth, it will be found
when the human mind is capable of receiving it; and in the meantime we may
rely on having attained such approach to truth as is possible in our own day.
This is the amount of certainty attainable by a fallible being, and this the sole
way of attaining it.
Strange it is that men should admit the validity of the arguments for free
discussion, but object to their being 'pushed to an extreme', not seeing that
unless the reasons are good for an extreme case, they are not good for any
case. Strange that they should imagine that they are not assuming infallibility
when they acknowledge that there should be free discussion on all subjects
which can possibly be doubtful, but think that some particular principle or
doctrine should be forbidden to be questioned because it is so certain, that is,
because they are certain that it is certain. To call any proposition certain, while
there is anyone who would deny its certainty if permitted, but who is not
permitted, is to assume that we ourselves, and those who agree with us, are
the judges of certainty, and judges without hearing the other side.
In the present age - which has been described as 'destitute of faith, but
terrified at scepticism' 7 - in which people feel sure, not so much that their
opinions are true as that they should not know what to do without them- the
claims of an opinion to be protected from public attack are rested not so much
on its truth as on its importance to society. There are, it is alleged, certain
beliefs so useful, not to say indispensable, to well-being that it is as much the
duty of governments to uphold those beliefs as to protect any other of the
interests of society. In a case of such necessity, and so directly in the line of
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their duty, something less than infallibility may, it is maintained, warrant, and
even bind, governments to act on their own opinion confirmed by the general
opinion of mankind. It is also often argued, and still oftener thought, that none
but bad men would desire to weaken these salutary beliefs; and there can be
nothing wrong, it is thought, in restraining bad men and prohibiting what
only such men would wish to practise. This mode of thinking makes the
justification of restraints on discussion not a question of the truth of doctrines
but of their usefulness, and flatters itself by that means to escape the
responsibility of claiming to be an infallible judge of opinions. But those who
thus satisfy themselves do not perceive that the assumption of infallibility is
merely shifted from one point to another. The usefulness of an opinion is itself
matter of opinion - as disputable, as open to discussion, and requiring
discussion as much as the opinion itself. There is the same need of an infallible
judge of opinions to decide an opinion to be noxious as to decide it to be false,
unless the opinion condemned has full opportunity of defending itself. And it
will not do to say that the heretic may be allowed to maintain the utility or
harmlessness of his opinion, though forbidden to maintain its truth. The truth
of an opinion is part of its utility. If we would know whether or not it is
desirable that a proposition should be believed, is it possible to exclude the
consideration of whether or not it is true? In the opinion, not of bad men, but
of the best men, no belief which is contrary to truth can be really useful; and
can you prevent such men from urging that plea when they are charged with
culpability for denying some doctrine which they are told is useful, but which
they believe to be false? Those who are on the side of received opinions never
fail to take all possible advantage of this plea; you do not find them handling
the question of utility as if it could be completely abstracted from that of truth;
on the contrary, it is, above all, because their doctrine is 'the truth' that the
knowledge or the belief of it is held to be so indispensable. There can be no
fair discussion of the question of usefulness when an argument so vital may
be employed on one side, but not on the other. And in point of fact, when law
or public feeling do not permit the truth of an opinion to be disputed, they are
just as little tolerant of a denial of its usefulness. The utmost they allow is an
extenuation of its absolute necessity, or of the positive guilt of rejecting it.
72

AB 2370

On Liberty

In order more fully to illustrate the mischief of denying a hearing to
opinions because we, in our own judgement, have condemned them, it will be
desirable to fix down the discussion to a concrete case: and I choose, by
preference, the cases which are least favourable to me - in which the argument
against freedom of opinion, both on the score of truth and on that of utility, is
considered the strongest. Let the opinions impugned be the belief in a God
and in a future state, or any of the commonly received doctrines of morality.
To fight the battle on such ground gives a great advantage to an unfair
antagonist, since he will be sure to say (and many who have no desire to be
unfair will say it internally), Are these the doctrines which you do not deem
sufficiently certain to be taken under the protection of law? Is the belief in a
God one of the opinions to feel sure of which you hold to be assuming
infallibility? But I must be permitted to observe that it is not the feeling sure of
a doctrine (be it what it may) which I call an assumption of infallibility. It is
the undertaking to decide that question for others, without allowing them to
hear what can be said on the contrary side. And I denounce and reprobate this
pretension not the less if put forth on the side of my most solemn convictions.
However positive anyone's persuasion may be, not only of the falsity but of
the pernicious consequences- not only of the pernicious consequences, but (to
adopt expressions which I altogether condemn) the immorality and impiety of
an opinion- yet if, in pursuance of that private judgement, though backed by
the public judgement of his country or his contemporaries, he prevents the
opinion from being heard in its defence, he assumes infallibility. And so far
from the assumption being less objectionable or less dangerous because the
opinion is called immoral or impious, this is the case of all others in which it is
most fatal. These are exactly the occasions on which the men of one generation
commit those dreadful mistakes which excite the astonishment and horror of
posterity. It is among such that we find the instances memorable in history,
when the arm of the law has been employed to root out the best men and the
noblest doctrines; with deplorable success as to the men, though some of the
doctrines have survived to be (as if in mockery) invoked in defence of similar
conduct towards those who dissent from them, or from their received
interpretation.
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Mankind can hardly be too often reminded that there was once a man called
Socrates, between whom and the legal authorities and public opinion of his
time there took place a memorable collision. Born in an age and country
abounding in individual greatness, this man has been handed down to us by
those who best knew both him and the age, as the most virtuous man in it;
while we know him as the head and prototype of all subsequent teachers of
virtue, the source equally of the lofty inspiration of Plato and the judicious
utilitarianism of Aristotle, 'i maestri di calor che sanno,' 8 the two headsprings of
ethical as of all other philosophy. This acknowledged master of all the eminent
thinkers who have since lived - whose fame, still growing after more than two
thousand years, all but outweighs the whole remainder of the names which
make his native city illustrious - was put to death by his countrymen, after a
judicial conviction, for impiety and immorality. Impiety, in denying the gods
recognized by the State; indeed, his accuser asserted (see the Apologia) that he
believed in no gods at all. Immorality, in being, by his doctrines and
instructions, a 'corruptor of youth'. Of these charges the tribunal, there is
every ground for believing, honestly found him guilty, and condemned the
man who probably of all then born had deserved least of mankind to be put to
death as a criminal.
To pass from this to the only other instance of judicial iniquity, the mention
of which, after the condemnation of Socrates, would not be an anticlimax: the
event which took place on Calvary rather more than eighteen hundred years
ago. The man who left on the memory of those who witnessed his life and
conversation such an impression of his moral grandeur that eighteen
subsequent centuries have done homage to him as the Almighty in person,
was ignominiously put to death, as what? As a blasphemer. Men did not
merely mistake their benefactor, they mistook him for the exact contrary of
what he was and treated him as that prodigy of impiety which they
themselves are now held to be for their treatment of him. The feelings with
which mankind now regard these lamentable transactions, especially the latter
of the two, render them extremely unjust in their judgement of the unhappy
actors. These were, to all appearance, not bad men - not worse than men
commonly are, but rather the contrary; men who possessed in a full, or
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somewhat more than a full measure, the religious, moral, and patriotic
feelings of their time and people: the very kind of men who, in all times, our
own included, have every chance of passing through life blameless and
respected. The high priest who rent his garments when the words were
pronounced, which, according to all the ideas of his country, constituted the
blackest guilt, was in all probability quite as sincere in his horror and
indignation as the generality of respectable and pious men now are in the
religious and moral sentiments they profess; and most of those who now
shudder at his conduct, if they had lived in his time, and been born Jews,
would have acted precisely as he did. Orthodox Christians who are tempted
to think that those who stoned to death the first martyrs must have been
worse men than they themselves are ought to remember that one of those
persecutors was Saint Paul.
Let us add one more example, the most striking of all, if the impressiveness
of an error is measured by the wisdom and virtue of him who falls into it. If
ever anyone possessed of power had grounds for thinking himself the best
and most enlightened among his contemporaries, it was the Emperor Marcus
Aurelius. 9 Absolute monarch of the whole civilized world, he preserved
through life not only the most unblemished justice, but what was less to be
expected from his Stoical breeding, the tenderest heart. The few failings which
are attributed to him were all on the side of indulgence, while his writings, the
highest ethical product of the ancient mind, differ scarcely perceptibly, if they
differ at all, from the most characteristic teachings of Christ. This man, a better
Christian in all but the dogmatic sense of the word than almost any of the
ostensibly Christian sovereigns who have since reigned, persecuted
Christianity. Placed at the summit of all the previous attainments of humanity,
with an open, unfettered intellect, and a character which led him of himself to
embody in his moral writings the Christian ideal, he yet failed to see that
Christianity was to be a good and not an evil to the world, with his duties to
which he was so deeply penetrated. Existing society he knew to be in a
deplorable state. But such as it was, he saw, or thought he saw, that it was held
together, and prevented from being worse, by belief and reverence of the
received divinities. As a ruler of mankind, he deemed it his duty not to suffer
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society to fall in pieces; and saw not how, if its existing ties were removed, any
others could be formed which could again knit it together. The new religion
openly aimed at dissolving these ties; unless, therefore, it was his duty to
adopt that religion, it seemed to be his duty to put it down. Inasmuch then as
the theology of Christianity did not appear to him true or of divine origin,
inasmuch as this strange history of a crucified God was not credible to him,
and a system which purported to rest entirely upon a foundation to him so
wholly unbelievable, could not be foreseen by him to be that renovating
agency which, after all abatements, it has in fact proved to be; the gentlest and
most amiable of philosophers and rulers, under a solemn sense of duty,
authorized the persecution of Christianity. To my mind this is one of the most
tragical facts in all history. It is a bitter thought how different a thing the
Christianity of the world might have been if the Christian faith had been
adopted as the religion of the empire under the auspices of Marcus Aurelius
instead of those of Constantine. But it would be equally unjust to him and
false to truth to deny that no one plea which can be urged for punishing antiChristian teaching was wanting to Marcus Aurelius for punishing, as he did,
the propagation of Christianity. No Christian more firmly believes that
atheism is false and tends to the dissolution of society than Marcus Aurelius
believed the same things of Christianity; he who, of all men then living, might
have been thought the most capable of appreciating it. Unless anyone who
approves of punishment for the promulgation of opinions flatters himself that
he is a wiser and better man than Marcus Aurelius- more deeply versed in
the wisdom of his time, more elevated in his intellect above it, more earnest in
his search for truth, or more single-minded in his devotion to it when found let him abstain from that assumption of the joint infallibility of himself and the
multitude which the great Antoninus made with so unfortunate a result.
Aware of the impossibility of defending the use of punishment for
restraining irreligious opinions by any argument which will not justify Marcus
Antoninus, the enemies of religious freedom, when hard pressed, occasionally
accept this consequence and say, with Dr Johnson, that the persecutors of
Christianity were in the right, that persecution is an ordeal through which
truth ought to pass, and always passes successfully, legal penalties being, in
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the end, powerless against truth, though, sometimes beneficially effective
against mischievous errors. 10 This is a form of the argument for religious
intolerance sufficiently remarkable not to be passed without notice.
A theory which maintains that truth may justifiably be persecuted because
persecution cannot possibly do it any harm cannot be charged with being
intentionally hostile to the reception of new truths; but we cannot commend
the generosity of its dealing with the persons to whom mankind are indebted
for them. To discover to the world something which deeply concerns it, and of
which it was previously ignorant, to prove to it that it had been mistaken on
some vital point of temporal or spiritual interest, is as important a service as a
human being can render to his fellow creatures, and in certain cases, as in
those of the early Christians and of the Reformers, those who think with Dr
Johnson believe it to have been the most precious gift which could be
bestowed on mankind. That the authors of such splendid benefits should be
requited by martyrdom, that their reward should be to be dealt with as the
vilest of criminals, is not, upon this theory, a deplorable error and misfortune
for which humanity should mourn in sackcloth and ashes, but the normal and
justifiable state of things. The propounder of a new truth, according to this
doctrine, should stand, as stood, in the legislation of the Locrians, 11 the
proposer of a new law, with a halter round his neck, to be instantly tightened
if the public assembly did not, on hearing his reasons, then and there adopt
his proposition. People who defend this mode of treating benefactors cannot
be supposed to set much value on the benefit; and I believe this view of the
subject is mostly confined to the sort of persons who think that new truths
may have been desirable once, but that we have had enough of them now.
But, indeed, the dictum that truth always triumphs over persecution is one
of those pleasant falsehoods which men repeat after one another till they pass
into commonplaces, but which all experience refutes. History teems with
instances of truth put down by persecution. If not suppressed forever, it may
be thrown back for centuries. To speak only of religious opinions: the
Reformation broke out at least twenty times before Luther, and was put down.
Arnold of Brescia was put down. Fra Dolcino was put down. Savonarola was
put down. The Albigeois were put down. The Vaudois were put down. The
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Lollards were put down. The Hussites were put down. 12 Even after the era of
Luther, wherever persecution was persisted in, it was successful. In Spain,
Italy, Flanders, the Austrian empire, Protestantism was rooted out; and, most
likely, would have been so in England had Queen Mary lived or Queen
Elizabeth died. Persecution has always succeeded save where the heretics
were too strong a party to be effectually persecuted. No reasonable person can
doubt that Christianity might have been extirpated in the Roman Empire. It
spread and became predominant because the persecutions were only
occasional, lasting but a short time, and separated by long intervals of almost
undisturbed propagandism. It is a piece of idle sentimentality that truth,
merely as truth, has any inherent power denied to error of prevailing against
the dungeon and the stake. Men are not more zealous for truth than they often
are for error, and a sufficient application of legal or even of social penalties
will generally succeed in stopping the propagation of either. The real
advantage which truth has consists in this, that when an opinion is true, it
may be extinguished once, twice, or many times, but in the course of ages
there will generally be found persons to rediscover it, until some one of its
reappearances falls on a time when from favourable circumstances it escapes
persecution until it has made such head as to withstand all subsequent
attempts to suppress it.
It will be said that we do not now put to death the introducers of new
opinions: we are not like our fathers who slew the prophets; we even build
sepulchres to them. It is true we no longer put heretics to death; and the
amount of penal infliction which modern feeling would probably tolerate,
even against the most obnoxious opinions, is not sufficient to extirpate them.
But let us not flatter ourselves that we are yet free from the stain even of legal
persecution. Penalties for opinion, or at least for its expression, still exist by
law; and their enforcement is not, even in these times, so unexampled as to
make it at all incredible that they may some day be revived in full force. In the
year 1857, at the summer assizes of the county of Cornwall, an unfortunate
man, said to be of unexceptionable conduct in all relations of life, was
sentenced to twenty-one months' imprisonment for uttering, and writing on a
gate, some offensive words concerning Christianity.* Within a month of the
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same time, at the Old Bailey, two persons, on two separate occasions, t were
rejected as jurymen, and one of them grossly insulted by the judge and by one
of the counsel, because they honestly declared that they had no theological
belief; and a third, a foreigner, :J: for the same reason, was denied justice
against a thief. This refusal of redress took place in virtue of the legal doctrine
that no person can be allowed to give evidence in a court of justice who does
not profess belief in a God (any god is sufficient) and in a future state, which is
equivalent to declaring such persons to be outlaws, excluded from the
protection of the tribunals; who may not only be robbed or assaulted with
impunity, if no one but themselves, or persons of similar opinions, be present,
but anyone else may be robbed or assaulted with impunity if the proof of the
fact depends on their evidence. The assumption on which this is grounded is
that the oath is worthless of a person who does not believe in a future state - a
proposition which betokens much ignorance of history in those who assent to
it (since it is historically true that a large proportion of infidels in all ages have
been persons of distinguished integrity and honour), and would be
maintained by no one who had the smallest conception how many of the
persons in greatest repute with the world, both for virtues and attainments,
are well known, at least to their intimates, to be unbelievers. The rule, besides,
is suicidal and cuts away its own foundation. Under pretence that atheists
must be liars, it admits the testimony of all atheists who are willing to lie, and
rejects only those who brave the obloquy of publicly confessing a detested
creed rather than affirm a falsehood. A rule thus self-convicted of absurdity so
far as regards its professed purpose can be kept in force only as a badge of
hatred, a relic of persecution - a persecution, too, having the peculiarity that
the qualification for undergoing it is the being clearly proved not to deserve it.
The rule and the theory it implies are hardly less insulting to believers than to
infidels. For if he who does not believe in a future state necessarily lies, it
follows that they who do believe are only prevented from lying, if prevented
they are, by the fear of hell. We will not do the authors and abettors of the rule
the injury of supposing that the conception which they have formed of
Christian virtue is drawn from their own consciousness.
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These, indeed, are but rags and remnants of persecution, and may be
thought to be not so much an indication of the wish to persecute, as an
example of that very frequent infirmity of English minds, which makes them
take a preposterous pleasure in the assertion of a bad principle, when they are
no longer bad enough to desire to carry it really into practice. But unhappily
there is no security in the state of the public mind that the suspension of worse
forms of legal persecution, which has lasted for about the space of a
generation, will continue. In this age the quiet surface of routine is as often
ruffled by attempts to resuscitate past evils as to introduce new benefits. What
is boasted of at the present time as the revival of religion is always, in narrow
and uncultivated minds, at least as much the revival of bigotry; and where
there is the strong permanent leaven of intolerance in the feelings of a people,
which at all times abides in the middle classes of this country, it needs but
little to provoke them into actively persecuting those whom they have never
ceased to think proper objects of persecution.* For it is this - it is the opinions
men entertain, and the feelings they cherish, respecting those who disown the
beliefs they deem important which makes this country not a place of mental
freedom. For a long time past, the chief mischief of the legal penalties is that
they strengthen the social stigma. It is that stigma which is really effective, and
so effective is it that the profession of opinions which are under the ban of
society is much less common in England than is, in many other countries, the
avowal of those which incur risk of judicial punishment. In respect to all
persons but those whose pecuniary circumstances make them independent of
the good will of other people, opinion, on this subject, is as efficacious as law;
men might as well be imprisoned as excluded from the means of earning their
bread. Those whose bread is already secured, and who desire no favours from
men in power, or from bodies of men, or from the public, have nothing to fear
from the open avowal of any opinions but to be ill-thought of and ill-spoken
of, and this it ought not to require a very heroic mould to enable them to bear.
There is no room for any appeal ad misericordiam 13 in behalf of such persons.
But though we do not now inflict so much evil on those who think differently
from us as it was formerly our custom to do, it may be that we do ourselves as
much evil as ever by our treatment of them. Socrates was put to death, but the
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Socratic philosophy rose like the sun in heaven and spread its illumination
over the whole intellectual firmament. Christians were cast to the lions, but
the Christian church grew up a stately and spreading tree, overtopping the
older and less vigorous growths, and stifling them by its shade. Our merely
social intolerance kills no one, roots out no opinions, but induces men to
disguise them or to abstain from any active effort for their diffusion. With us,
heretical opinions do not perceptibly gain, or even lose, ground in each decade
or generation; they never blaze out far and wide, but continue to smoulder in
the narrow circles of thinking and studious persons among whom they
originate, without ever lighting up the general affairs of mankind with either a
true or a deceptive light. And thus is kept up a state of things very satisfactory
to some minds, because, without the unpleasant process of fining or
imprisoning anybody, it maintains all prevailing opinions outwardly
undisturbed, while it does not absolutely interdict the exercise of reason by
dissentients afflicted with the malady of thought. A convenient plan for
having peace in the intellectual world, and keeping all things going on therein
very much as they do already. But the price paid for this sort of intellectual
pacification is the sacrifice of the entire moral courage of the human mind. A
state of things in which a large portion of the most active and inquiring
intellects find it advisable to keep the general principles and grounds of their
convictions within their own breasts, and attempt, in what they address to the
public, to fit as much as they can of their own conclusions to premises which
they have internally renounced, cannot send forth the open, fearless characters
and logical, consistent intellects who once adorned the thinking world. The
sort of men who can be looked for under it are either mere conformers to
commonplace, or timeservers for truth, whose arguments on all great subjects
are meant for their hearers, and are not those which have convinced
themselves. Those who avoid this alternative do so by narrowing their
thoughts and interest to things which can be spoken of without venturing
within the region of principles, that is, to small practical matters which would
come right of themselves, if but the minds of mankind were strengthened and
enlarged, and which will never be made effectually right until then, while that
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which would strengthen and enlarge men's minds - free and daring
speculation on the highest subjects - is abandoned.
Those in whose eyes this reticence on the part of heretics is no evil should
consider, in the first place, that in consequence of it there is never any fair and
thorough discussion of heretical opinions; and that such of them as could not
stand such a discussion, though they may be prevented from spreading, do
not disappear. But it is not the minds of heretics that are deteriorated most by
the ban placed on all inquiry which does not end in the orthodox conclusions.
The greatest harm done is to those who are not heretics, and whose whole
mental development is cramped and their reason cowed by the fear of heresy.
Who can compute what the world loses in the multitude of promising
intellects combined with timid characters, who dare not follow out any bold,
vigorous, independent train of thought, lest it should land them in something
which would admit of being considered irreligious or immoral? Among them
we may occasionally see some man of deep conscientiousness and subtle and
refined understanding, who spends a life in sophisticating with an intellect
which he cannot silence, and exhausts the resources of ingenuity in attempting
to reconcile the promptings of his conscience and reason with orthodoxy,
which yet he does not, perhaps, to the end succeed in doing. No one can be a
great thinker who does not recognize that as a thinker it is his first duty to
follow his intellect to whatever conclusions it may lead. Truth gains more even
by the errors of one who, with due study and preparation, thinks for himself
than by the true opinions of those who only hold them because they do not
suffer themselves to think. Not that it is solely, or chiefly, to form great
thinkers that freedom of thinking is required. On the contrary, it is as much
and even more indispensable to enable average human beings to attain the
mental stature which they are capable of. There have been, and may again be,
great individual thinkers in a general atmosphere of mental slavery. But there
never has been, nor ever will be, in that atmosphere an intellectually active
people. Where any people has made a temporary approach to such a character,
it has been because the dread of heterodox speculation was for a time
suspended. Where there is a tacit convention that principles are not to be
disputed, where the discussion of the greatest questions which can occupy
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humanity is considered to be closed, we cannot hope to find that generally
high scale of mental activity which has made some periods of history so
remarkable. Never when controversy avoided the subjects which are large and
important enough to kindle enthusiasm was the mind of a people stirred up
from its foundations, and the impulse given which raised even persons of the
most ordinary intellect to something of the dignity of thinking beings. Of such
we have had an example in the condition of Europe during the times
immediately following the Reformation; another, though limited to the
Continent and to a more cultivated class, in the speculative movement of the
latter half of the eighteenth century; and a third, of still briefer duration, in the
intellectual fermentation of Germany during the Goethian and Fichtean
period. 14 These periods differed widely in the particular opinions which they
developed, but were alike in this, that during all three the yoke of authority
was broken. In each, an old mental despotism had been thrown off, and no
new one had yet taken its place. The impulse given at these three periods has
made Europe what it now is. Every single improvement which has taken place
either in the human mind or in institutions may be traced distinctly to one or
other of them. Appearances have for some time indicated that all three
impulses are well-nigh spent; and we can expect no fresh start until we again
assert our mental freedom.
Let us now pass to the second division of the argument, and dismissing the
supposition that any of the received opinions may be false, let us assume them
to be true and examine into the worth of the manner in which they are likely
to be held when their truth is not freely and openly canvassed. However
unwillingly a person who has a strong opinion may admit the possibility that
his opinion may be false, he ought to be moved by the consideration that,
however true it may be, if it is not fully, frequently, and fearlessly discussed, it
will be held as a dead dogma, not a living truth.
There is a class of persons (happily not quite so numerous as formerly) who
think it enough if a person assents undoubtingly to what they think true,
though he has no knowledge whatever of the grounds of the opinion and
could not make a tenable defence of it against the most superficial objections.
Such persons, if they can once get their creed taught from authority, naturally
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think that no good, and some harm, comes of its being allowed to be
questioned. Where their influence prevails, they make it nearly impossible for
the received opinion to be rejected wisely and considerately, though it may
still be rejected rashly and ignorantly; for to shut out discussion entirely is
seldom possible, and when it once gets in, beliefs not grounded on conviction
are apt to give way before the slightest semblance of an argument. Waiving,
however, this possibility - assuming that the true opinion abides in the mind,
but abides as a prejudice, a belief independent of, and proof against, argument
- this is not the way in which truth ought to be held by a rational being. This is
not knowing the truth. Truth, thus held, is but one superstition the more,
accidentally clinging to the words which enunciate a truth.

If the intellect and judgement of mankind ought to be cultivated, a thing
which Protestants at least do not deny, on what can these faculties be more
appropriately exercised by anyone than on the things which concern him so
much that it is considered necessary for him to hold opinions on them? If the
cultivation of the understanding consists in one thing more than in another, it
is surely in learning the grounds of one's own opinions. Whatever people
believe, on subjects on which it is of the first importance to believe rightly,
they ought to be able to defend against at least the common objections. But,
someone may say, 'Let them be taught the grounds of their opinions. It does
not follow that opinions must be merely parroted because they are never
heard controverted. Persons who learn geometry do not simply commit the
theorems to memory, but understand and learn likewise the demonstrations;
and it would be absurd to say that they remain ignorant of the grounds of
geometrical truths because they never hear anyone deny and attempt to
disprove them.' Undoubtedly: and such teaching suffices on a subject like
mathematics, where there is nothing at all to be said on the wrong side of the
question. The peculiarity of the evidence of mathematical truths is that all the
argument is on one side. There are no objections, and no answers to objections.
But on every subject on which difference of opinion is possible, the truth
depends on a balance to be struck between two sets of conflicting reasons.
Even in natural philosophy, there is always some other explanation possible of
the same facts; some geocentric theory instead of heliocentric, some phlogiston
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instead of oxygen; and it has to be shown why that other theory cannot be the
true one; and until this is shown, and until we know how it is shown, we do
not understand the grounds of our opinion. But when we turn to subjects
infinitely more complicated, to morals, religion, politics, social relations, and
the business of life, three-fourths of the arguments for every disputed opinion
consist in dispelling the appearances which favour some opinion different
from it. The greatest orator, save one, of antiquity, has left it on record that he
always studied his adversary's case with as great, if not still greater, intensity
than even his own. What Cicero practised as the means of forensic success
requires to be imitated by all who study any subject in order to arrive at the
truth. He who knows only his own side of the case knows little of that. His
reasons may be good, and no one may have been able to refute them. But if he
is equally unable to refute the reasons on the opposite side, if he does not so
much as know what they are, he has no ground for preferring either opinion.
The rational position for him would be suspension of judgement, and unless
he contents himself with that, he is either led by authority or adopts, like the
generality of the world, the side to which he feels most inclination. Nor is it
enough that he should hear the arguments of adversaries from his own
teachers, presented as they state them, and accompanied by what they offer as
refutations. That is not the way to do justice to the arguments or bring them
into real contact with his own mind. He must be able to hear them from
persons who actually believe them, who defend them in earnest and do their
very utmost for them. He must know them in their most plausible and
persuasive form; he must feel the whole force of the difficulty which the true
view of the subject has to encounter and dispose of, else he will never really
possess himself of the portion of truth which meets and removes that
difficulty. Ninety-nine in a hundred of what are called educated men are in
this condition, even of those who can argue fluently for their opinions. Their
conclusion may be true, but it might be false for anything they know; they
have never thrown themselves into the mental position of those who think
differently from them, and considered what such persons may have to say;
and, consequently, they do not, in any proper sense of the word, know the
doctrine which they themselves profess. They do not know those parts of it
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which explain and justify the remainder- the considerations which show that
a fact which seemingly conflicts with another is reconcilable with it, or that, of
two apparently strong reasons, one and not the other ought to be preferred.
All that part of the truth which turns the scale and decides the judgement of a
completely informed mind, they are strangers to; nor is it ever really known
but to those who have attended equally and impartially to both sides and
endeavoured to see the reasons of both in the strongest light. So essential is
this discipline to a real understanding of moral and human subjects that, if
opponents of all-important truths do not exist, it is indispensable to imagine
them and supply them with the strongest arguments which the most skilful
devil' s advocate can conjure up.
To abate the force of these considerations, an enemy of free discussion may
be supposed to say that there is no necessity for mankind in general to know
and understand all that can be said against or for their opinions by
philosophers and theologians. That it is not needful for common men to be
able to expose all the mis-statements or fallacies of an ingenious opponent.
That it is enough if there is always somebody capable of answering them, so
that nothing likely to mislead uninstructed persons remains unrefuted. That
simple minds, having been taught the obvious grounds of the truths
inculcated in them, may trust to authority for the rest and, being aware that
they have neither knowledge nor talent to resolve every difficulty which can
be raised, may repose in the assurance that all those which have been raised
have been or can be answered by those who are specially trained to the task.
Conceding to this view of the subject the utmost that can be claimed for it by
those most easily satisfied with the amount of understanding of truth which
ought to accompany the belief of it, even so, the argument for free discussion
is noway weakened. For even this doctrine acknowledges that mankind ought
to have a rational assurance that all objections have been satisfactorily
answered; and how are they to be answered if that which requires to be
answered is not spoken? Or how can the answer be known to be satisfactory if
the objectors have no opportunity of showing that it is unsatisfactory? If not
the public, at least the philosophers and theologians who are to resolve the
difficulties must make themselves familiar with those difficulties in their most
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puzzling form; and this cannot be accomplished unless they are freely stated
and placed in the most advantageous light which they admit of. The Catholic
Church has its own way of dealing with this embarrassing problem. It makes a
broad separation between those who can be permitted to receive its doctrines
on conviction and those who must accept them on trust. Neither, indeed, are
allowed any choice as to what they will accept; but the clergy, such at least as
can be fully confided in, may admissibly and meritoriously make themselves
acquainted with the arguments of opponents, in order to answer them, and
may, therefore, read heretical books; the laity, not unless by special permission,
hard to be obtained. This discipline recognizes a knowledge of the enemy's
case as beneficial to the teachers, but finds means, consistent with this, of
denying it to the rest of the world, thus giving to the elite more mental culture,
though not more mental freedom, than it allows to the mass. By this device it
succeeds in obtaining the kind of mental superiority which its purposes
require: for though culture without freedom never made a large and liberal
mind, it can make a clever nisi prius 15 advocate of a cause. But in countries
professing Protestantism, this resource is denied, since Protestants hold, at
least in theory, that the responsibility for the choice of a religion must be borne
by each for himself and cannot be thrown off upon teachers. Besides, in the
present state of the world, it is practically impossible that writings which are
read by the instructed can be kept from the uninstructed. If the teachers of
mankind are to be cognizant of all that they ought to know, everything must
be free to be written and published without restraint.
If, however, the mischievous operation of the absence of free discussion,
when the received opinions are true, were confined to leaving men ignorant of
the grounds of those opinions, it might be thought that this, if an intellectual,
is no moral evil and does not affect the worth of the opinions, regarded in
their influence on the character. The fact, however, is that not only the grounds
of the opinion are forgotten in the absence of discussion, but too often the
meaning of the opinion itself. The words which convey it cease to suggest
ideas, or suggest only a small portion of those they were originally employed
to communicate. Instead of a vivid conception and a living belief, there remain
only a few phrases retained by rote; or, if any part, the shell and husk only of
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the meaning is retained, the finer essence being lost. The great chapter in
human history which this fact occupies and fills cannot be too earnestly
studied and meditated on.
It is illustrated in the experience of almost all ethical doctrines and religious
creeds. They are all full of meaning and vitality to those who originate them,
and to the direct disciples of the originators. Their meaning continues to be
felt in undiminished strength, and is perhaps brought out into even fuller
consciousness, so long as the struggle lasts to give the doctrine or creed an
ascendancy over other creeds. At last it either prevails and becomes the
general opinion, or its progress stops; it keeps possession of the ground it has
gained, but ceases to spread further. When either of these results has become
apparent, controversy on the subject flags, and gradually dies away. The
doctrine has taken its place, if not as a received opinion, as one of the admitted
sects or divisions of opinion; those who hold it have generally inherited, not
adopted it; and conversion from one of these doctrines to another, being now
an exceptional fact, occupies little place in the thoughts of their professors.
Instead of being, as at first, constantly on the alert either to defend themselves
against the world or to bring the world over to them, they have subsided into
acquiescence and neither listen, when they can help it, to arguments against
their creed, nor trouble dissentients (if there be such) with arguments in its
favour. From this time may usually be dated the decline in the living power of
the doctrine. We often hear the teachers of all creeds lamenting the difficulty
of keeping up in the minds of believers a lively apprehension of the truth
which they nominally recognize, so that it may penetrate the feelings and
acquire a real mastery over the conduct. No such difficulty is complained of
while the creed is still fighting for its existence; even the weaker combatants
then know and feel what they are fighting for, and the difference between it
and other doctrines; and in that period of every creed's existence not a few
persons may be found who have realized its fundamental principles in all the
forms of thought, have weighed and considered them in all their important
bearings, and have experienced the full effect on the character which belief in
that creed ought to produce in a mind thoroughly inbued with it. But when it
has come to be an hereditary creed, and to be received passively, not actively88
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when the mind is no longer compelled, in the same degree as at first, to
exercise its vital powers on the questions which its belief presents to it, there is
a progressive tendency to forget all of the belief except the formularies, or to
give it a dull and torpid assent, as if accepting it on trust dispensed with the
necessity of realizing it in consciousness, or testing it by personal experience,
until it almost ceases to connect itself at all with the inner life of the human
being. Then are seen the cases, so frequent in this age of the world as almost to
form the majority, in which the creed remains as it were outside the mind,
incrusting and petrifying it against all other influences addressed to the higher
parts of our nature; manifesting its power by not suffering any fresh and
living conviction to get in, but itself doing nothing for the mind or heart
except standing sentinel over them to keep them vacant.
To what an extent doctrines intrinsically fitted to make the deepest
impression upon the mind may remain in it as dead beliefs, without being
ever realized in the imagination, the feelings, or the understanding, is
exemplified by the manner in which the majority of believers hold the
doctrines of Christianity. By Christianity, I here mean what is accounted such
by all churches and sects - the maxims and precepts contained in the New
Testament. These are considered sacred, and accepted as laws, by all
professing Christians. Yet it is scarcely too much to say that not one Christian
in a thousand guides or tests his individual conduct by reference to those
laws. The standard to which he does refer it is the custom of his nation, his
class, or his religious profession. He has thus, on the one hand, a collection of
ethical maxims which he believes to have been vouchsafed to him by infallible
wisdom as rules for his government; and, on the other, a set of everyday
judgements and practices which go a certain length with some of those
maxims, not so great a length with others, stand in direct opposition to some,
and are, on the whole, a compromise between the Christian creed and the
interests and suggestions of worldly life. To the first of these standards he
gives his homage; to the other his real allegiance. All Christians believe that
the blessed are the poor and humble, and those who are ill-u sed by the world;
that it is easier for a camel to pass through the eye of a needle than for a rich
man to enter the kingdom of heaven; that they should judge not, lest they be
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judged; that they should swear not at all; that they should love their
neighbour as themselves; that if one take their cloak, they should give him
their coat also; that they should take no thought for the morrow; that if they
would be perfect they should sell all that they have and give it to the poor.
They are not insincere when they say that they believe these things. They do
believe them, as people believe what they have always heard lauded and
never discussed. But in the sense of that living belief which regulates conduct,
they believe these doctrines just up to the point to which it is usual to act upon
them. The doctrines in their integrity are serviceable to pelt adversaries with;
and it is understood that they are to be put forward (when possible) as the
reasons for whatever people do that they think laudable. But anyone who
reminded them that the maxims require an infinity of things which they never
even think of doing would gain nothing but to be classed among those very
unpopular characters who affect to be better than other people. The doctrines
have no hold on ordinary believers - are not a power in their minds. They
have an habitual respect for the sound of them, but no feeling which spreads
from the words to the things signified and forces the mind to take them in and
make them conform to the formula. Whenever conduct is concerned, they look
round for Mr A and B to direct them how far to go in obeying Christ.
Now we may be well assured that the case was not thus, but far otherwise,
with the early Christians. Had it been thus, Christianity never would have
expanded from an obscure sect of the despised Hebrews into the religion of
the Roman empire. When their enemies said, 'See how these Christians love
one another' (a remark not likely to be made by anybody now), they assuredly
had a much livelier feeling of the meaning of their creed than they have ever
had since. And to this cause, probably, it is chiefly owing that Christianity now
makes so little progress in extending its domain, and after eighteen centuries
is still nearly confined to Europeans and the descendants of Europeans. Even
with the strictly religious, who are much in earnest about their doctrines and
attach a greater amount of meaning to many of them than people in general, it
commonly happens that the part which is thus comparatively active in their
minds is that which was made by Calvin, or Knox, 16 or some such person
much nearer in character to themselves. The sayings of Christ coexist
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passively in their minds, producing hardly any effect beyond what is caused
by mere listening to words so amiable and bland. There are many reasons,
doubtless, why doctrines which are the badge of a sect retain more of their
vitality than those common to all recognized sects, and why more pains are
taken by teachers to keep their meaning alive; but one reason certainly is that
the peculiar doctrines are more questioned and have to be oftener defended
against open gainsayers. Both teachers and learners go to sleep at their post as
soon as there is no enemy in the field.
The same thing holds true, generally speaking, of all traditional doctrinesthose of prudence and knowledge of life as well as of morals or religion. All
languages and literatures are full of general observations on life, both as to
what it is and how to conduct oneself in it - observations which everybody
knows, which everybody repeats or hears with acquiescence, which are
received as truisms, yet of which most people first truly learn the meaning
when experience, generally of a painful kind, has made it a reality to them.
How often, when smarting under some unforeseen misfortune or
disappointment, does a person call to mind some proverb or common saying,
familiar to him all his life, the meaning of which, if he had ever before felt it as
he does now, would have saved him from the calamity. There are indeed
reasons for this, other than the absence of discussion; there are many truths of
which the full meaning cannot be realized until personal experience has
brought it home. But much more of the meaning even of these would have
been understood, and what was understood would have been far more deeply
impressed on the mind, if the man had been accustomed to hear it argued pro
and con by people who did understand it. The fatal tendency of mankind to
leave off thinking about a thing when it is no longer doubtful is the cause of
half their errors. A contemporary author has well spoken of 'the deep slumber
of a decided opinion'.
But what! (it may be asked), Is the absence of unanimity an indispensable
condition of true knowledge? Is it necessary that some part of mankind should
persist in error to enable any to realize the truth? Does a belief cease to be real
and vital as soon as it is generally received - and is a proposition never
thoroughly understood and felt unless some doubt of it remains? As soon as
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mankind have unanimously accepted a truth, does the truth perish within
them? The highest aim and best result of improved intelligence, it has hitherto
been thought, is to unite mankind more and more in the acknowledgement of
all-important truths; and does the intelligence only last as long as it has not
achieved its object? Do the fruits of conquest perish by the very completeness
of the victory?
I affirm no such thing. As mankind improve, the number of doctrines which
are no longer disputed or doubted will be constantly on the increase; and the
well-being of mankind may almost be measured by the number and gravity of
the truths which have reached the point of being uncontested. The cessation,
on one question after another, of serious controversy is one of the necessary
incidents of the consolidation of opinion - a consolidation as salutary in the
case of true opinions as it is dangerous and noxious when the opinions are
erroneous. But though this gradual narrowing of the bounds of diversity of
opinion is necessary in both senses of the term, being at once inevitable and
indispensable, we are not therefore obliged to conclude that all its
consequences must be beneficial. The loss of so important an aid to the
intelligent and living apprehension of a truth as is afforded by the necessity of
explaining it to, or defending it against, opponents, though not sufficient to
outweigh, is no trifling drawback from the benefit of its universal recognition.
Where this advantage can no longer be had, I confess I should like to see the
teachers of mankind endeavouring to provide a substitute for it - some
contrivance for making the difficulties of the question as present to the
learner's consciousness as if they were pressed upon him by a dissentient
champion, eager for his conversion.
But instead of seeking contrivances for this purpose, they have lost those
they formerly had. The Socratic dialectics, so magnificently exemplified in the
dialogues of Plato, were a contrivance of this description. They were
essentially a negative discu ssion of the great questions of philosophy and life,
directed with consummate skill to the purpose of convincing anyone who had
merely adopted the commonplaces of received opinion that he did not
understand the subject- that he as yet attached no d efinite meaning to the
doctrines he professed; in order that, becoming aware of his ignorance, he
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might be put in the way to obtain a stable belief, resting on a clear
apprehension both of the meaning of doctrines and of their evidence. The
school disputations of the Middle Ages had a somewhat similar object. They
were intended to make sure that the pupil understood his own opinion, and
(by necessary correlation) the opinion opposed to it, and could enforce the
grounds of the one and confute those of the other. These last-mentioned
contests had indeed the incurable defect that the premises appealed to were
taken from authority, not from reason; and, as a discipline to the mind, they
were in every respect inferior to the powerful dialectics which formed the
intellects of the Socratici viri, 17 but the modern mind owes far more to both
than it is generally willing to admit, and the present modes of education
contain nothing which in the smallest degree supplies the place either of the
one or of the other. A person who derives all his instruction from teachers or
books, even if he escape the besetting temptation of contenting himself with
cram, is under no compulsion to hear both sides; accordingly it is far from a
frequent accomplishment, even among thinkers, to know both sides; and the
weakest part of what everybody says in defence of his opinion is what he
intends as a reply to antagonists. It is the fashion of the present time to
disparage negative logic - that which points out weaknesses in theory or
errors in practice without establishing positive truths. Such negative criticism
would indeed be poor enough as an ultimate result, but as a means to
attaining any positive knowledge or conviction worthy the name it cannot be
valued too highly; and until people are again systematically trained to it, there
will be few great thinkers and a low general average of intellect in any but the
mathematical and physical departments of speculation. On any other subject
no one's opinions deserve the name of knowledge, except so far as he has
either had forced upon him by others or gone through of himself the same
mental process which would have been required of him in carrying on an
active controversy with opponents. That, therefore, which, when absent, it is
so indispensable, but so difficult, to create, how worse than absurd it is to
forego when spontaneously offering itself! If there are any persons who
contest a received opinion, or who will do so if law or opinion will let them,
let us thank them for it, open our minds to listen to them, and rejoice that
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there is someone to do for us what we otherwise ought, if we have any regard
for either the certainty or the vitality of our convictions, to do with much
greater labour for ourselves.
It still remains to speak of one of the principal causes which make diversity
of opinion advantageous, and will continue to do so until mankind shall have
entered a stage of intellectual advancement which at present seems at an
incalculable distance. We have hitherto considered only two possibilities: that
the received opinion may be false, and some other opinion, consequently, true;
or that, the received opinion being true, a conflict with the opposite error is
essential to a clear apprehension and deep feeling of its truth. But there is a
commoner case than either of these: when the conflicting doctrines, instead of
being one true and the other false, share the truth between them, and the
nonconforming opinion is needed to supply the remainder of the truth of
which the received doctrine embodies only a part. Popular opinions, on
subjects not palpable to sense, are often true, but seldom or never the whole
truth. They are a part of the truth, sometimes a greater, sometimes a smaller
part, but exaggerated, distorted, and disjointed from the truths by which they
ought to be accompanied and limited. Heretical opinions, on the other hand,
are generally some of these suppressed and neglected truths, bursting the
bonds which kept them down, and either seeking reconciliation with the truth
contained in the common opinion, or fronting it as enemies, and setting
themselves up, with similar exclusiveness, as the whole truth. The latter case
is hitherto the most frequent, as, in the human mind, one-sidedness has
always been the rule, and many-sidedness the exception. Hence, even in
revolutions of opinion, one part of the truth usually sets while another rises.
Even progress, which ought to superadd, for the most part only substitutes
one partial and incomplete truth for another; improvement consisting chiefly
in this, that the new fragment of truth is more wanted, more adapted to the
needs of the time than that which it displaces. Such being the partial character
of prevailing opinions, even when resting on a true foundation, every opinion
which embodies somewhat of the portion of truth which the common opinion
omits ought to be considered precious, with whatever amount of error and
confusion that truth may be blended. No sober judge of human affairs will feel
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bound to be indignant because those who force on our notice truths which we
should otherwise have overlooked, overlook some of those which we see.
Rather, he will think that so long as popular truth is one-sided, it is more
desirable than otherwise that unpopular truth should have one-sided
assertors, too, such being usually the most energetic and the most likely to
compel reluctant attention to the fragment of wisdom which they proclaim as
if it were the whole.
Thus, in the eighteenth century, when nearly all the instructed, and all those
of the uninstructed who were led by them, were lost in admiration of what is
called civilization, and of the marvels of modern science, literature, and
philosophy, and while greatly overrating the amount of unlikeness between
the men of modern and those of ancient times, indulged the belief that the
whole of the difference was in their own favour; with what a salutary shock
did the paradoxes of Rousseau explode like bombshells in the midst,
dislocating the the compact mass of one-sided opinion and forcing its
elements to recombine in a better form and with additional ingredients. Not
that the current opinions were on the whole farther from the truth than
Rousseau' s were; on the contrary, they were nearer to it; they contained more
of positive truth, and very much less of error. Nevertheless there lay in
Rousseau' s doctrine, and has floated down the stream of opinion along with
it, a considerable amount of exactly those truths which the popular opinion
wanted; and these are the deposit which was left behind them when the flood
subsided. The superior worth of simplicity of life, the enervating and
demoralizing effect of the trammels and hypocrisies of artificial society are
ideas which have never been entirely absent from cultivated minds since
Rousseau wrote; and and they will in time produce their due effect, though at
present needing to be asserted as much as ever, and to be asserted by deeds;
for words, on this subject, have nearly exhausted their power. 18
In politics, again, it is almost a commonplace that a party of order or
stability and a party of progress or reform are both necessary elements of a
healthy state of political life, until the one or the other shall have so enlarged
its mental grasp as to be a party equally of order and of progress, knowing
and distinguishing what is fit to be preserved from what ought to be swept
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away. Each of these modes of thinking derives its utility from the deficiencies
of the other; but it is in a great measure the opposition of the other that keeps
each within the limits of reason and sanity. Unless opinions favourable to
democracy and to aristocracy, to property and to equality, to cooperation and
to competition, to luxury and to abstinence, to sociality and individuality, to
liberty and discipline, and all the other standing antagonisms of practical life,
are expressed with equal freedom and enforced and defended with equal
talent and energy, there is no chance of both elements obtaining their due; one
scale is sure to go up, and the other down. Truth, in the great practical
concerns of life, is so much a question of the reconciling and combining of
opposites that very few have minds sufficiently capacious and impartial to
make the adjustment with an approach to correctness, and it has, to be made
by the rough process of a struggle between combatants fighting under hostile
banners. On any of the great open questions just enumerated, if either of the
two opinions has a better claim than the other, not merely to be tolerated, but
to be encouraged and countenanced, it is the one which happens at the
particular time and place to be in a minority. That is the opinion which for the
time being, represents the neglected interests, the side of human well-being
which is in danger of obtaining less than its share. I am aware that there is not,
in this country, any intolerance of differences of opinion on most of these
topics. They are adduced to show, by admitted and multiplied examples, the
universality of the fact that only through diversity of opinion is there, in the
existing state of human intellect, a chance of fair play to all sides of the truth.
When there are persons to be found who form an exception to the apparent
unanimity of the world on any subject, even if the world is in the right, it is
always probable that dissentients have something worth hearing to say for
themselves, and that truth would lose something by their silence.
It may be objected, 'But some received principles, especially on the highest

and most vital subjects, are more than half-truths . The Christian morality, for
instance, is the whole truth on that subject, and if anyone teaches a morality
which varies from it, he is wholly in error.' As this is of all cases the most
important in practice, none can be fitter to test the general maxim. But before
pronouncing what Christian morality is or is not, it would be desirable to
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decide what is meant by Christian morality. If it means the morality of the
New Testament, I wonder that any one who derives his knowledge of this
from the book itself can suppose that it was announced, or intended, as a
complete doctrine of morals. The Gospel always refers to a pre-existing
morality and confines its precepts to the particulars in which that morality
was to be corrected or superseded by a wider and higher; expressing itself,
moreover, in terms most general, often impossible to be interpreted literally,
and possessing rather the impressiveness of poetry or eloquence than the
precision of legislation. To extract from it a body of ethical doctrine has never
been possible without eking it out from the Old Testament, that is, from a
system elaborate indeed, but in many respects barbarous, and intended only
for a barbarous people. St Paul, a declared enemy to this Judaical mode of
interpreting the doctrine and filling up the scheme of his Master, equally
assumes a pre-existing morality, namely that of the Greeks and Romans; and
his advice to Christians is in a great measure a system of accommodation to
that, even to the extent of giving an apparent sanction to slavery. What is
called Christian, but should rather be termed theological, morality was not the
work of Christ or the Apostles, but is of much later origin, having been
gradually built up by the Catholic Church of the first five centuries, and
though not implicitly adopted by moderns and Protestants, has been much
less modified by them than might have been expected. For the most part,
indeed, they have contented themselves with cutting off the additions which
had been made to it in the Middle Ages, each sect supplying the place by fresh
additions, adapted to its own character and tendencies. That mankind owe a
great debt to this morality, and to its early teachers, I should be the last person
to deny, but I do not scruple to say of it that it is, in many important points,
incomplete and one-sided, and that, unless ideas and feelings not sanctioned
by it had contributed to the formation of European life and character, human
affairs would have been in a worse condition than they now are. Christian
morality (so called) has all the characters of a reaction; it is, in great part, a
protest against paganism. Its ideal is negative rather than positive; passive
rather than active; innocence rather than nobleness; abstinence from evil
rather than energetic pursuit of good; in its precepts (as has been well said)
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'thou shalt not' predominates unduly over 'thou shalt'. In its horror of
sensuality, it made an idol of asceticism which has been gradually
compromised away into one of legality. It holds out the hope of heaven and
the threat of hell as the appointed and appropriate motives to a virtuous life:
in this falling far below the best of the ancients, and doing what lies in it to
give to human morality an essentially selfish character, by disconnecting each
man's feelings of duty from the interests of his fellow creatures, except so far
as a self-interested inducement is offered to him for consulting them. It is
essentially a doctrine of passive obedience; it inculcates submission to all
authorities found established; who indeed are not to be actively obeyed when
they command what religion forbids, but who are not to be resisted, far less
rebelled against, for any amount of wrong to ourselves. And while, in the
morality of the best pagan nations, duty to the State holds even a
disproportionate place, infringing on the just liberty of the individual, in
purely Christian ethics that grand department of duty is scarcely noticed or
acknowledged. It is in the Koran, not the New Testament, that we read the
maxim: 'A ruler who appoints any man to an office, when there is in his
dominions another man better qualified for it, sins against God and against
the State.' What little recognition the idea of obligation to the public obtains in
modern morality is derived from Greek and Roman sources, not from
Christian; as, even in the morality of private life, whatever exists of
magnanimity, high-mindedness, personal dignity, even the sense of honour, is
derived from the purely human, not the religious part of our education, and
never could have grown out of a standard of ethics in which the only worth,
professedly recognized, is that of obedience.
I am as far as anyone from pretending that these defects are necessarily
inherent in the Christian ethics in every manner in which it can be conceived,
or that the many requisites of a complete moral doctrine which it does not
contain do not admit of being reconciled with it. Far less would I insinuate this
out of the doctrines and precepts of Christ himself. I believe that the sayings of
Christ are all that I can see any evidence of their having been intended to be;
that they are irreconcilable with nothing which a comprehensive morality
requires; that everything which is excellent in ethics may be brought within
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them, with no greater violence to their language than has been done to it by all
who have attempted to deduce from them any practical system of conduct
whatever. But it is quite consistent with this to believe that they contain, and
were meant to contain, only a part of the truth; that many essential elements of
the highest morality are among the things which are not provided for, nor
intended to be provided for, in the recorded deliverances of the Founder of
Christianity, and which have been entirely thrown aside in the system of ethics
erected on the basis of those deliverances by the Christian Church. And this
being so, I think it a great error to persist in attempting to find in the Christian
doctrine that complete rule for our guidance which its Author intended it to
sanction and enforce, but only partially to provide. I believe, too, that this
narrow theory is becoming a grave practical evil, detracting greatly from the
moral training and instruction which so many well-meaning persons are now
at length exerting themselves to promote. I much fear that by attempting to
form the mind and feelings on an exclusively religious type, and discarding
those secular standards (as for want of a better name they may be called)
which heretofore coexisted with and supplemented the Christian ethics,
receiving some of its spirit, and infusing into it some of theirs, there will result,
and is even now resulting, a low, abject, servile type of character which,
submit itself as it may to what it deems the Supreme Will, is incapable of
rising to or sympathizing in the conception of Supreme Goodness. I believe
that other ethics than any which can be evolved from exclusively Christian
sources must exist side by side with Christian ethics to produce the moral
regeneration of mankind; and that the Christian system is no exception to the
rule that in an imperfect state of the human mind the interests of truth require
a diversity of opinions. It is not necessary that in ceasing to ignore the moral
truths not contained in Christianity men should ignore any of those which it
does contain. Such prejudice or oversight, when it occurs, is altogether an evil,
but it is one from which we cannot hope to be always exempt, and must be
regarded as the price paid for an inestimable good. The exclusive pretension
made by a part of the truth to be the whole must and ought to be protested
against; and if a reactionary impulse should make the protestors unjust in
their turn, this one-sidedness, like the other, may be lamented but must be
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tolerated. If Christians would teach infidels to be just to Christianity, they
should themselves be just to infidelity. It can do truth no service to blink the
fact, known to all who have the most ordinary acquaintance with literary
history, that a large portion of the noblest and most valuable moral teaching
has been the work, not only of men who did not know, but of men who knew
and rejected, the Christian faith.
I do not pretend that the most unlimited use of the freedom of enunciating
all possible opinions would put an end to the evils of religious or
philosophical sectarianism. Every truth which men of narrow capacity are in
earnest about is sure to be asserted, inculcated, and in many ways even acted
on, as if no other truth existed in the world, or at all events none that could
limit or qualify the first. I acknowledge that the tendency of all opinions to
become sectarian is not cured by the freest discussion, but is often heightened
and exacerbated thereby: the truth which ought to have been, but was not,
seen, being rejected all the more violently because proclaimed by persons
regarded as opponents. But it is not on the impassioned partisan, it is on the
calmer and more disinterested bystander, that this collision of opinions works
its salutary effect. Not the violent conflict between parts of the truth, but the
quiet suppression of half of it, is the formidable evil; there is always hope
when people are forced to listen to both sides; it is when they attend only to
one that errors harden into prejudices, and truth itself ceases to have the effect
of truth by being exaggerated into falsehood. And since there are few mental
attributes more rare than that judicial faculty which can sit in intelligent
judgement between two sides of a question, of which only one is represented
by an advocate before it, truth has no chance but in proportion as every side of
it, every opinion which embodies any fraction of the truth, not only finds
advocates, but is so advocated as to be listened to.
We have now recognized the necessity to the mental well-being of mankind
(on which all their other well-being depends) of freedom of opinion, and
freedom of the expression of opinion, on four distinct grounds, which we will
now briefly recapitulate:
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First, if any opinion is compelled to silence, that opinion may, for aught we
can certainly know, be true. To deny this is to assume our own infallibility.
Secondly, though the silenced opinion be an error, it may, and very
commonly does, contain a portion of truth; and since the general or prevailing
opinion on any subject is rarely or never the whole truth, it is only by the
collision of adverse opinions that the remainder of the truth has any chance of
being supplied.
Thirdly, even if the received opinion be not only true, but the whole truth;
unless it is suffered to be, and actually is, vigorously and earnestly contested,
it will, by most of those who receive it, be held in the manner of a prejudice,
with little comprehension or feeling of its rational grounds. And not only this,
but, fourthly, the meaning of the doctrine itself will be in danger of being lost
or enfeebled, and deprived of its vital effect on the character and conduct: the
dogma becoming a mere formal profession, inefficacious for good, but
cumbering the ground and preventing the growth of any real and heartfelt
conviction from reason or personal experience.
Before quitting the subject of freedom of opinion, it is fit to take some notice
of those who say that the free expression of all opinions should be permitted
on condition that the manner be temperate, and do not pass the bounds of fair
discussion. Much might be said on the impossibility of fixing where these
supposed bounds are to be placed; for if the test be offence to those whose
opinions are attacked, I think experience testifies that this offence is given
whenever the attack is telling and powerful, and that every opponent who
pushes them hard, and whom they find it difficult to answer, appears to them,
if he shows any strong feeling on the subject, an intemperate opponent. But
this, though an important consideration in a practical point of view, merges in
a more fundamental objection. Undoubtedly, the manner of asserting an
opinion, even though it be a true one, may be very objectionable and may
justly incur severe censure. But the principal offences of the kind are such as it
is mostly impossible, unless by accidental self-betrayal, to bring home to
conviction. The gravest of them is, to argue sophistically, to suppress facts or
arguments, to misstate the elements of the case, or misrepresent the opposite

101

AB 2399

On Liberty

opinion. But all this, even to the most aggravated degree, is so continually
done in perfect good faith by persons who are not considered, and in many
other respects may not deserve to be considered, ignorant or incompetent, that
it is rarely possible, on adequate grounds, conscientiously to stamp the
misrepresentation as morally culpable, and still less could law presume to
interfere with this kind of controversial misconduct. With regard to what is
commonly meant by intemperate discussion, namely invective, sarcasm,
personality, and the like, the denunciation of these weapons would deserve
more sympathy if it were ever proposed to interdict them equally to both
sides; but it is only desired to restrain the employment of them against the
prevailing opinion; against the unprevailing they may not only be used
without general disapproval, but will be likely to obtain for him who uses
them the praise of honest zeal and righteous indignation. Yet whatever
mischief arises from their use is greatest when they are employed against the
comparatively defenceless; and whatever unfair advantage can be derived by
any opinion from this mode of asserting it accrues almost exclusively to
received opinions. The worst offence of this kind which can be committed by a
polemic is to stigmatize those who hold the contrary opinion as bad and
immoral men. To calumny of this sort, those who hold any unpopular opinion
are peculiarly exposed, because they are in general few and uninfluential, and
nobody but themselves feels much interested in seeing justice done them; but
this weapon is, from the nature of the case, denied to those who attack a
prevailing opinion: they can neither use it with safety to themselves, nor, if
they could, would it do anything but recoil on their own cause. In general,
opinions contrary to those commonly received can only obtain a hearing by
studied moderation of language and the most cautious avoidance of
unnecessary offence, from which they hardly ever deviate even in a slight
degree without losing ground, while unmeasured vituperation employed on
the side of the prevailing opinion really does deter people from professing
contrary opinions and from listening to those who profess them. For the
interest, therefore, of truth and justice it is far more important to restrain this
employment of vituperative language than the other; and, for example if it
were necessary to choose, there would be much more need to discourage
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offensive attacks on infidelity than on religion. It is, however, obvious that law
and authority have no business with restraining either, while opinion ought,
in every instance, to determine its verdict by the circumstances of the
individual case - condemning everyone, on whichever side of the argument
he places himself, in whose mode of advocacy either want of candour, or
malignity, bigotry, or intolerance of feeling manifest themselves; but not
inferring these vices from the side which a person takes, though it be the
contrary side of the question to our own; and giving merited honour to
everyone, whatever opinion he may hold, who has calmness to see and
honesty to state what his opponents and their opinions really are,
exaggerating nothing to their discredit, keeping nothing back which tells, or
can be supposed to tell, in their favour. This is the real morality of public
discussion; and if often violated, I am happy to think that there are many
controversialists who to a great extent observe it, and a still greater number
who conscientiously strive towards it.

103

AB 2401

On Liberty

CHAPTER Ill
Of Individuality, as One of the Elements of WellBeing
SUCH being the reasons which make it imperative that human beings should

be free to form opinions and to express their opinions without reserve; and
such the baneful consequences to the intellectual, and through that to the
moral nature of man, unless this liberty is either conceded or asserted in spite
of prohibition; let us next examine whether the same reasons do not require
that men should be free to act upon their opinions- to carry these out in their
lives without hindrance, either physical or moral, from their fellow men, so
long as it is at their own risk and peril. This last proviso is of course
indispensable. No one pretends that actions should be as free as opinions. On
the contrary, even opinions lose their immunity when the circumstances in
which they are expressed are such as to constitute their expression a positive
instigation to some mischievous act. An opinion that corn dealers are starvers
of the poor, or that private property is robbery, ought to be unmolested when
simply circulated through the press, but may justly incur punishment when
delivered orally to an excited mob assembled before the house of a corn
dealer, or when handed about among the same mob in the form of a placard.
Acts, of whatever kind, which without justifiable cause do harm to others may
be, and in the more important cases absolutely require to be, controlled by the
unfavourable sentiments, and, when needful, by the active interference of
mankind. The liberty of the individual must be thus far limited; he must not
make himself a nuisance to other people. But if he refrains from molesting
others in what concerns them, and merely acts according to his own
inclination and judgement in things which concern himself, the same reasons
which show that opinion should be free prove also that he should be allowed,
without molestation, to carry his opinions into practice at his own cost. That
mankind are not infallible; that their truths, for the most part, are only halftruths; that unity of opinion, unless resulting from the fullest and freest
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comparison of opposite opinions, is not desirable, and diversity not an evil,
but a good, until mankind are much more capable than at present of
recognizing all sides of the truth, are principles applicable to men's modes of
action not less than to their opinions. As it is useful that while mankind are
imperfect there should be different opinions, so it is that there should be
different experiments of living; that free scope should be given to varieties of
character, short of injury to others; and that the worth of different modes of
life should be proved practically, when anyone thinks fit to try them. It is
desirable, in short, that in things which do not primarily concern others,
individuality should assert itself. Where not the person's own character but
the traditions or customs of other people are the rule of conduct, there is
wanting one of the principal ingredients of human happiness, and quite the
chief ingredient of individual and social progress.
In maintaining this principle, the greatest difficulty to be encountered does
not lie in the appreciation of means towards an acknowledged end, but in the
indifference of persons in general to the end itself. If it were felt that the free
development of individuality is one of the leading essentials of well-being;
that it is not only a co-ordinate element with all that is designated by the terms
civilization, instruction, education, culture, but is itself a necessary part and
condition of all those things, there would be no danger that liberty should be
undervalued, and the adjustment of the boundaries between it and social
control would present no extraordinary difficulty. But the evil is that
individual spontaneity is hardly recognized by the common modes of
thinking as having any intrinsic worth, or deserving any regard on its own
account. The majority, being satisfied with the ways of mankind as they now
are (for it is they who make them what they are), cannot comprehend why
those ways should not be good enough for everybody; and what is more,
spontaneity forms no part of the ideal of the majority of moral and social
reformers, but is rather looked on with jealousy, as a troublesome and perhaps
rebellious obstruction to the general acceptance of what these reformers, in
their own judgement, think would be best for mankind. Few persons, out of
Germany, even comprehend the meaning of the doctrine which Wilhelm von
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Humboldt, so eminent both as a savant and as a politician, made the text of a
treatise - that 'the end of man, or that which is prescribed by the eternal or
immutable dictates of reason, and not suggested by vague and transient
desires, is the highest and most harmonious development of his powers to a
complete and consistent whole'; that, therefore, the object 'towards which
every human being must ceaselessly direct his efforts, and on which especially
those who design to influence their fellow men must ever keep their eyes, is
the individuality of power and development'; that for this there are two
requisites, 'freedom, and variety of situations'; and that from the union of
these arise 'individual vigour and manifold diversity', which combine
themselves in 'originality'.*
Little, however, as people are accustomed to a doctrine like that of von
Humboldt, and surprising as it may be to them to find so high a value
attached to individuality, the question, one must nevertheless think, can only
be one of degree. No one's idea of excellence in conduct is that people should
do absolutely nothing but copy one another. No one would assert that people
ought not to put into their mode of life, and into the conduct of their concerns,
any impress whatever of their own judgement or of their own individual
character. On the other hand, it would be absurd to pretend that people ought
to live as if nothing whatever had been known in the world before they came
into it; as if experience had as yet done nothing towards showing that one
mode of existence, or of conduct, is preferable to another. Nobody denies that
people should be so taught and trained in youth as to know and benefit by the
ascertained results of human experience. But it is the privilege and proper
condition of a human being, arrived at the maturity of his faculties, to use and
interpret experience in his own way. It is for him to find out what part of
recorded experience is properly applicable to his own circumstances and
character. The traditions and customs of other people are, to a certain extent,
evidence of what their experience has taught them - presumptive evidence,
and as such, have a claim to his deference: but, in the first place, their
experience may be too narrow, or they may have not interpreted it rightly.
Secondly, their interpretation of experience may be correct, but unsuitable to
him. Customs are made for customary circumstances and customary
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characters; and his circumstances or his character may be uncustomary.
Thirdly, though the customs be both good as customs and suitable to him, yet
to conform to custom merely as custom does not educate or develop in him
any of the qualities which are the distinctive endowment of a human being.
The human faculties of perception, judgement, discriminative feeling, mental
activity, and even moral preference are exercised only in making a choice. He
who does anything because it is the custom makes no choice. He gains no
practice either in discerning or in desiring what is best. The mental and moral,
like the muscular, powers are improved only by being used. The faculties are
called into no exercise by doing a thing merely because others do it, no more
than by believing a thing only because others believe it. If the grounds of an
opinion are not conclusive to the person's own reason, his reason cannot be
strengthened, but is likely to be weakened, by his adopting it: and if the
inducements to an act are not such as are consentaneous to his own feelings
and character (where affection, or the rights of others, are not concerned), it is
so much done towards rendering his feelings and character inert and torpid
instead of active and energetic.
He who lets the world, or his own portion of it, choose his plan of life for
him has no need of any other faculty than the ape-like one of imitation. He
who chooses his plan for himself employs all his faculties. He must use
observation to see, reasoning and judgement to foresee, activity to gather
materials for decision, discrimination to decide, and when he has decided,
firmness and self-control to hold to his deliberate decision. And these qualities
he requires and exercises exactly in proportion as the part of his conduct
which he determines according to his own judgement and feelings is a large
one. It is possible that he might be guided in some good path, and kept out of
harm's way, without any of these things. But what will be his comparative
worth as a human being? It really is of importance, not only what men do, but
also what manner of men they are that do it. Among the works of man which
human life is rightly employed in perfecting and beautifying, the first in
importance surely is man himself. Supposing it were possible to get houses
built, corn grown, battles fought, causes tried, and even churches erected and
prayers said by machinery - by automatons in human form - it would be a
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considerable loss to exchange for these automatons even the men and women
who at present inhabit the more civilized parts of the world, and who
assuredly are but starved specimens of what nature can and will produce.
Human nature is not a machine to be built after a model, and set to do exactly
the work prescribed for it, but a tree, which requires to grow and develop
itself on all sides, according to the tendency of the inward forces which make
it a living thing.
It will probably be conceded that it is desirable people should exercise their
understandings, and that an intelligent following of custom, or even
occasionally an intelligent deviation from custom, is better than a blind and
simply mechanical adhesion to it. To a certain extent it is admitted that our
understanding should be our own; but there is not the same willingness to
admit that our desires and impulses should be our own likewise, or that to
possess impulses of our own, and of any strength, is anything but a peril and a
snare. Yet desires and impulses are as much a part of a perfect human being as
beliefs and restraints; and strong impulses are only perilous when not
properly balanced, when one set of aims and inclinations is developed into
strength, while others, which ought to coexist with them, remain weak and
inactive. It is not because men's desires are strong that they act ill; it is because
their consciences are weak. There is no natural connection between strong
impulses and a weak conscience. The natural connection is the other way. To
say that one person's desires and feelings are stronger and more various than
those of another is merely to say that he has more of the raw material of
human nature and is therefore capable, perhaps of more evil, but certainly of
more good. Strong impulses are but another name for energy. Energy may be
turned to bad uses; but more good may always be made of an energetic nature
than of an indolent and impassive one. Those who have most natural feeling
are always those whose cultivated feelings may be made the strongest. The
same strong susceptibilities which make the personal impulses vivid and
powerful are also the source from whence are generated the most passionate
love of virtue and the sternest self-control. It is through the cultivation of these
that society both does its duty and protects its interests, not by rejecting the
stuff of which heroes are made, because it knows not how to make them. A
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person whose desires and impulses are his own- are the expression of his
own nature, as it has been developed and modified by his own culture - is
said to have a character. One whose desires and impulses are not his own has
no character, no more than a steam engine has a character. If, in addition to
being his own, his impulses are strong and are under the government of a
strong will, he has an energetic character. Whoever thinks that individuality of
desires and impulses should not be encouraged to unfold itself must maintain
that society has no need of strong natures - is not the better for containing
many persons who have much character - and that a high general average of
energy is not desirable.
In some early states of society, these forces might be, and were, too much
ahead of the power which society then possessed of disciplining and
controlling them. There has been a time when the element of spontaneity and
individuality was in excess, and the social principle had a hard struggle with
it. The difficulty then was to induce men of strong bodies or minds to pay
obedience to any rules which required them to control their impulses. To
overcome this difficulty, law and discipline, like the Popes struggling against
the Emperors, asserted a power over the whole man, claiming to control all his
life in order to control his character - which society had not found any other
sufficient means of binding. But society has now fairly got the better of
individuality; and the danger which threatens human nature is not the excess,
but the deficiency, of personal impulses and preferences. Things are vastly
changed since the passions of those who were strong by station or by personal
endowment were in a state of habitual rebellion against laws and ordinances,
and required to be rigorously chained up to enable the persons within their
reach to enjoy any particle of security. In our times, from the highest class of
society down to the lowest, everyone lives as under the eye of a hostile and
dreaded censorship. Not only in what concerns others, but in what concerns
only themselves, the individual or the family do not ask themselves, what do I
prefer? or, what would suit my character and disposition? or, what would
allow the best and highest in me to have fair play and enable it to grow and
thrive? They ask themselves, what is suitable to my position? what is usually
done by persons of my station and pecuniary circumstances? or (worse still)
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what is usually done by persons of a station and circumstances superior to
mine? I do not mean that they choose what is customary in preference to what
suits their own inclination. It does not occur to them to have any inclination
except for what is customary. Thus the mind itself is bowed to the yoke: even
in what people do for pleasure, conformity is the first thing thought of; they
like in crowds; they exercise choice only among things commonly done;
peculiarity of taste, eccentricity of conduct are shunned equally with crimes,
until by dint of not following their own nature they have no nature to follow:
their human capacities are withered and starved; they become incapable of
any strong wishes or native pleasures, and are generally without either
opinions or feelings of home growth, or properly their own. Now is this, or is
it not, the desirable condition of human nature?
It is so, on the Calvinistic theory. According to that, the one great offence of

man is self-will. All the good of which humanity is capable is comprised in
obedience. You have no choice; thus you must do, and no otherwise:
'Whatever is not a duty is a sin.' Human nature being radically corrupt, there
is no redemption for anyone until human nature is killed within him. To one
holding this theory of life, crushing out any of the human faculties, capacities,
and susceptibilities is no evil: man needs no capacity but that of surrendering
himself to the will of God; and if he uses any of his faculties for any other
purpose but to do that supposed will more effectually, he is better without
them. This is the theory of Calvinism; and it is held, in a mitigated form, by
many who do not consider themselves Calvinists; the mitigation consisting in
giving a less ascetic interpretation to the alleged will of God, asserting it to be
his will that mankind should gratify some of their inclinations; of course not
in the manner they themselves prefer, but in the way of obedience, that is, in a
way prescribed to them by authority; and, therefore, by the necessary
condition of the case, the same for all.
In some such insidious form there is at present a strong tendency to this
narrow theory of life, and to the pinched and hidebound type of human
character which it patronizes. Many persons, no doubt, sincerely think that
human beings thus cramped and dwarfed are as their Maker designed them to
be, just as many have thought that trees are a much finer thing when clipped
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into pollards, or cut out into figures of animals, than as nature made them. But
if it be any part of religion to believe that man was made by a good Being, it is
more consistent with that faith to believe that this Being gave all human
faculties that they might be cultivated and unfolded, not rooted out and
consumed, and that he takes delight in every nearer approach made by his
creatures to the ideal conception embodied in them, every increase in any of
their capabilities of comprehension, of action, or of enjoyment. There is a
different type of human excellence from the Calvinistic: a conception of
humanity as having its nature bestowed on it for other purposes than merely
to be abnegated. 'Pagan self-assertion' is one of the elements of human worth,
as well as 'Christian self-denial'.* There is a Greek ideal of self-development,
which the Platonic and Christian ideal of self-government blends with, but
does not supersede. It may be better to be a John Knox than an Alcibiades, but
it is better to be a Pericles than either; nor would a Pericles, if we had one in
these days, be without anything good which belonged to John Knox. 19
It is not by wearing down into uniformity all that is individual in
themselves, but by cultivating it and calling it forth, within the limits imposed
by the rights and interests of others, that human beings become a noble and
beautiful object of contemplation; and as the works partake the character of
those who do them, by the same process human life also becomes rich,
diversified, and animating, furnishing more abundant aliment to high
thoughts and elevating feelings, and strengthening the tie which binds every
individual to the race, by making the race infinitely better worth belonging to.
In proportion to the development of his individuality, each person becomes
more valuable to himself, and is, therefore, capable of being more valuable to
others. There is a greater fullness of life about his own existence, and when
there is more life in the units there is more in the mass which is composed of
them. As much compression as is necessary to prevent the stronger specimens
of human nature from encroaching on the rights of others cannot be dispensed
with; but for this there is ample compensation even in the point of view of
human development. The means of development which the individual loses
by being prevented from gratifying his inclinations to the injury of others are
chiefly obtained at the expense of the development of other people. And even
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to himself there is a full equivalent in the better development of the social part
of his nature, rendered possible by the restraint put upon the selfish part. To
be held to rigid rules of justice for the sake of others, develops the feelings and
capacities which have the good of others for their object. But to be restrained
in things not affecting their good, by their mere displeasure, develops nothing
valuable except such force of character as may unfold itself in resisting the
restraint. If acquiesced in, it dulls and blunts the whole nature. To give any fair
play to the nature of each, it is essential that different persons should be
allowed to lead different lives. In proportion as this latitude has been
exercised in any age has that age been noteworthy to posterity. Even
despotism does not produce its worst effects so long as individuality exists
under it; and whatever crushes individuality is despotism, by whatever name
it may be called and whether it professes to be enforcing the will of God or the
injunctions of men.
Having said that the individuality is the same thing with development, and
that it is only the cultivation of individuality which produces, or can produce,
well-developed human beings, I might here close the argument; for what more
or better can be said of any condition of human affairs than that it brings
human beings themselves nearer to the best thing they can be? Or what worse
can be said of any obstruction to good than that it prevents this? Doubtless,
however, these considerations will not suffice to convince those who most
need convincing; and it is necessary further to show that these developed
human beings are of some u se to the undeveloped- to point out to those who
do not desire liberty, and would not avail themselves of it, that they may be in
some intelligible m anner rewarded for allowing other people to make use of it
without hindrance.
In the first place, then, I would suggest that they might possibly learn
something from them. It will not be denied by anybody that originality is a
valuable element in human affairs. There is always need of persons not only to
discover new truths and point out when what were once truths are true no
longer, but also to commence new practices and set the example of more
enlightened conduct and better taste and sense in human life. This cannot well
be gainsaid by anybody who does not believe that the world has already
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attained perfection in all its ways and practices. It is true that this benefit is not
capable of being rendered by everybody alike; there are but few persons, in
comparison with the whole of mankind, whose experiments, if adopted by
others, would be likely to be any improvement on established practice. But
these few are the salt of the earth; without them, human life would become a
stagnant pool. Not only is it they who introduce good things which did not
before exist; it is they who keep the life in those which already exist. If there
were nothing new to be done, would human intellect cease to be necessary?
Would it be a reason why those who do the old things should forget why they
are done, and do them like cattle, not like human beings? There is only too
great a tendency in the best beliefs and practices to degenerate into the
mechanical; and unless there were a succession of persons whose everrecurring originality prevents the grounds of those beliefs and practices from
becoming merely traditional, such dead matter would not resist the smallest
shock from anything really alive, and there would be no reason why
civilization should not die out, as in the Byzantine Empire. Persons of genius,
it is true, are, and are always likely to be, a small minority; but in order to have
them, it is necessary to preserve the soil in which they grow. Genius can only
breathe freely in an atmosphere of freedom. Persons of genius are, ex vi
termini, 20 more individual than any other people-less capable, consequently,
of fitting themselves, without hurtful compression, into any of the small
number of moulds which society provides in order to save its members the
trouble of forming their own character. If from timidity they consent to be
forced into one of these moulds, and to let all that part of themselves which
cannot expand under the pressure remain unexpanded, society will be little
the better for their genius. If they are of a strong character and break their
fetters, they become a mark for the society which has not succeeded in
reducing them to commonplace, to point out with solemn warning as 'wild',
'erratic', and the like- much as if one should complain of the Niagara river for
not flowing smoothly between its banks like a Dutch canal.
I insist thus emphatically on the importance of genius and the necessity of
allowing it to unfold itself freely both in thought and in practice, being well
aware that no one will deny the position in theory, but knowing also that
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almost everyone.~ in reality.~ is totally indifferent to it. People think genius a
fine thing if it enables a man to write an exciting poem or paint a picture. But
in its true sense.~ that of originality in thought and action, though no one says
that it is not a thing to be admired, nearly all, at heart, think that they can do
very well without it. Unhappily this is too natural to be wondered at.
Originality is the one thing which unoriginal minds cannot feel the use of.
They cannot see what it is to do for them: how should they? If they could see
what it would do for them, it would not be originality. The first service which
originality has to render them is that of opening their eyes: which being once
fully done, they would have a chance of being themselves original.
Meanwhile, recollecting that nothing was ever done which someone was not
the first to do, and that all good things which exist are the fruits of originality,
let them be modest enough to believe that there is something still left for it to
accomplish, and assure themselves that they are more in need of originality,
the less they are conscious of the want.
In sober truth, whatever homage may be professed, or even paid, to real or
supposed mental superiority, the general tendency of things throughout the
world is to render mediocrity the ascendant power among mankind. In
ancient history, in the Middle Ages, and in a diminishing degree through the
long transition from feudality to the present time, the individual was a power
in himself; and if he had either great talents or a high social position, he was a
considerable power. At present individuals are lost in the crowd. In politics it
is almost a triviality to say that public opinion now rules the world. The only
power deserving the name is that of masses, and of governments while they
make themselves the organ of the tendencies and instincts of m asses. This is as
true in the moral and social relations of private life as in public transactions.
Those whose opinions go by the name of public opinion are not always the
same sort of public: in America, they are the whole white population; in
England, chiefly the middle class. But they are always a mass, that is to say,
collective mediocrity. And what is a still greater novelty, the mass do not now
take their opinions from dignitaries in Church or State, from ostensible
leaders, or from books. Their thinking is done for them by men much like
themselves, addressing them or speaking in their name, on the spur of the
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moment, through the newspapers. I am not complaining of all this. I do not
assert that anything better is compatible, as a general rule, with the present
low state of the human mind. But that does not hinder the government of
mediocrity from being mediocre government. No government by a democracy
or a numerous aristocracy, either in its political acts or in the opinions,
qualities, and tone of mind which it fosters, ever did or could rise above
mediocrity except in so far as the sovereign many have let themselves be
guided (which in their best times they always have done) by the counsels and
influence of a more highly gifted and instructed one or few. The initiation of all
wise or noble things comes and must come from individuals; generally at first
from some one individual. The honour and glory of the average man is that he
is capable of following that initiative; that he can respond internally to wise
and noble things, and be led to them with his eyes open. I am not
countenancing the sort of 'hero-worship' which applauds the strong man of
genius for forcibly seizing on the government of the world and making it do
his bidding in spite of itself. 21 All he can claim is freedom to point out the
way. The power of compelling others into it is not only inconsistent with the
freedom and development of all the rest, but corrupting to the strong man
himself. It does seem, however, that when the opinions of masses of merely
average men are everywhere become or becoming the dominant power, the
counterpoise and corrective to that tendency would be the more and more
pronounced individuality of those who stand on the higher eminences of
thought. It is in these circumstances most especially that exceptional
individuals, instead of being deterred, should be encouraged in acting
differently from the mass. In other times there was no advantage in their
doing so, unless they acted not only differently but better. In this age, the mere
example of nonconformity, the mere refusal to bend the knee to custom, is
itself a service. Precisely because the tyranny of opinion is such as to make
eccentricity a reproach, it is desirable, in order to break through that tyranny,
that people should be eccentric. Eccentricity has always abounded when and
where strength of character has abounded; and the amount of eccentricity in a
society has generally been proportional to the amount of genius, mental
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vigour, and moral courage it contained. That so few now dare to be eccentric
marks the chief danger of the time.
I have said that it is important to give the freest scope possible to
uncustomary things, in order that it may in time appear which of these are fit
to be converted into customs. But independence of action and disregard of
custom are not solely deserving of encouragement for the chance they afford
that better modes of action, and customs more worthy of general adoption,
may be struck out; nor is it only persons of decided mental superiority who
have a just claim to carry on their lives in their own way. There is no reason
that all human existence should be constructed on some one or some small
number of patterns. If a person possesses any tolerable amount of common
sense and experience, his own mode of laying out his existence is the best, not
because it is the best in itself, but because it is his own mode. Human beings
are not like sheep; and even sheep are not undistinguishably alike. A man
cannot get a coat or a pair of boots to fit him unless they are either made to his
measure or he has a whole warehouseful to choose from; and is it easier to fit
him with a life than with a coat, or are human beings more like one another in
their whole physical and spiritual conformation than in the shape of their feet?
If it were only that people have diversities of taste, that is reason enough for
not attempting to shape them all after one model. But different persons also
require different conditions for their spiritual development; and can no more
exist healthily in the same moral, than all the variety of plants can in the same
physical, atmosphere and climate. The same things which are helps to one
person towards the cultivation of his higher nature are hindrances to another.
The same mode of life is a healthy excitement to one, keeping all his faculties
of action and enjoyment in their best order, while to another it is a distracting
burden which suspends or crushes all internal life. Such are the differences
among human beings in their sources of pleasure, their susceptibilities of pain,
and the operation on them of different physical and moral agencies that,
unless there is a corresponding diversity in their modes of life, they neither
obtain their fair share of happiness, nor grow up to the mental, moral, and
aesthetic stature of which their nature is capable. Why then should tolerance,
as far as the public sentiment is concerned, extend only to tastes and modes of
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life which extort acquiescence by the multitude of their adherents? Nowhere
(except in some monastic institutions) is diversity of taste entirely
unrecognized; a person may, without blame, either like or dislike rowing, or
smoking, or music, or athletic exercises, or chess, or cards, or study, because
both those who like each of these things and those who dislike them are too
numerous to be put down. But the man, and still more the woman, who can be
accused either of doing 'what nobody does', or of not doing 'what everybody
does', is the subject of as much depreciatory remark as if he or she had
committed some grave moral delinquency. Persons require to possess a title,
or some other badge of rank, or of the consideration of people of rank, to be
able to indulge somewhat in the luxury of doing as they like without
detriment to their estimation. To indulge somewhat, I repeat: for whoever
allow themselves much of that indulgence incur the risk of something worse
than disparaging speeches- they are in peril of a commission de lunatico and
of having their property taken from them and given to their relations.*
There is one characteristic of the present direction of public opinion
peculiarly calculated to make it intolerant of any marked demonstrations of
individuality. The general average of mankind are not only moderate in
intellect, but also moderate in inclinations; they have no tastes or wishes
strong enough to incline them to do anything unusual, and they consequently
do not understand those who have, and class all such with the wild and
intemperate whom they are accustomed to look down upon. Now, in addition
to this fact which is general, we have only to suppose that a strong movement
has set in towards the improvement of morals, and it is evident what we have
to expect. In these days such a movement has set in; much has actually been
effected in the way of increased regularity of conduct and discouragement of
excesses; and there is a philanthropic spirit abroad for the exercise of which
there is no more inviting field than the moral and prudential improvement of
our fellow creatures. These tendencies of the times cause the public to be more
disposed than at most former periods to prescribe general rules of conduct
and endeavour to make everyone conform to the approved standard. And that
standard, express or tacit, is to desire nothing strongly. Its ideal of character is
to be without any marked character - to maim by compression, like a Chinese
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lady's foot, every part of human nature which stands out prominently and
tends to make the person markedly dissimilar in outline to commonplace
humanity.
As is usually the case with ideals which exclude one-half of what is
desirable, the present standard of approbation produces only an inferior
imitation of the other half. Instead of great energies guided by vigorous
reason, and strong feelings strongly controlled by a conscientious will, its
result is weak feelings and weak energies, which therefore can be kept in
outward conformity to rule without any strength either of will or of reason.
Already energetic characters on any large scale are becoming merely
traditional. There is now scarcely any outlet for energy in this country except
business. The energy expended in this may still be regarded as considerable.
What little is left from that employment is expended on some hobby, which
may be a useful, even a philanthropic, hobby, but is always some one thing,
and generally a thing of small dimensions. The greatness of England is now all
collective; individually small, we only appear capable of anything great by our
habit of combining; and with this our moral and religious philanthropists are
perfectly contented. But it was men of another stamp than this that made
England what it has been; and men of another stamp will be needed to
prevent its decline.
The despotism of custom is everywhere the standing hindrance to human
advancement, being in unceasing antagonism to that disposition to aim at
something better than customary, which is called, according to circumstances,
the spirit of liberty, or that of progress or improvement. The spirit of
improvement is not always a spirit of liberty, for it may aim at forcing
improvements on an unwilling people; and the spirit of liberty, in so far as it
resists such attempts, may ally itself locally and temporarily with the
opponents of improvement; but the only unfailing and permanent source of
improvement is liberty, since by it there are as many possible independent
centres of improvement as there are individuals. The progressive principle,
however, in either shape, whether as the love of liberty or of improvement, is
antagonistic to the sway of custom, involving at least emancipation from that
yoke; and the contest between the two constitutes the chief interest of the
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history of mankind. The greater part of the world has, properly speaking, no
history, because the despotism of custom is complete. This is the case over the
whole East. Custom is there, in all things, the final appeal; justice and right
mean conformity to custom; the argument of custom no one, unless some
tyrant intoxicated with power, thinks of resisting. And we see the result. Those
nations must once have had originality; they did not start out of the ground
populous, lettered, and versed in many of the arts of life; they made
themselves all this, and were then the greatest and most powerful nations of
the world. What are they now? The subjects or dependants of tribes whose
forefathers wandered in the forests when theirs had magnificent palaces and
gorgeous temples, but over whom custom exercised only a divided rule with
liberty and progress. A people, it appears, may be progressive for a certain
length of time, and then stop: when does it stop? When it ceases to possess
individuality. If a similar change should befall the nations of Europe, it will
not be in exactly the same shape: the despotism of custom with which these
nations are threatened is not precisely stationariness. It proscribes singularity,
but it does not preclude change, provided all change together. We have
discarded the fixed costumes of our forefathers; everyone must still dress like
other people, but the fashion may change once or twice a year. We thus take
care that when there is a change, it shall be for change's sake, and not from
any idea of beauty or convenience; for the same idea of beauty or convenience
would not strike all the world at the same moment, and be simultaneously
thrown aside by all at another moment. But we are progressive as well as
changeable: we continually make new inventions in mechanical things, and
keep them until they are again superseded by better; we are eager for
improvement in politics, in education, even in morals, though in this last our
idea of improvement chiefly consists in persuading or forcing other people to
be as good as ourselves. It is not progress that we object to; on the contrary, we
flatter ourselves that we are the most progressive people who ever lived. It is
individuality that we war against: we should think we had done wonders if
we had made ourselves all alike, forgetting that the unlikeness of one person
to another is generally the first thing which draws the attention of either to the
imperfection of his own type and the superiority of another, or the possibility,
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by combining the advantages of both, of producing something better than
either. We have a warning example in China - a nation of much talent and, in
some respects, even wisdom, owing to the rare good fortune of having been
provided at an early period with a particularly good set of customs, the work,
in some measure, of men to whom even the most enlightened European must
accord, under certain limitations, the title of sages and philosophers. They are
remarkable, too, in the excellence of their apparatus for impressing, as far as
possible, the best wisdom they possess upon every mind in the community,
and securing that those who have appropriated most of it shall occupy the
posts of honour and power. Surely the people who did this have discovered
the secret of human progressiveness and must have kept themselves steadily
at the head of the movement of the world. On the contrary, they have become
stationary- have remained so for thousands of years; and if they are ever to
be further improved, it must be by foreigners. They have succeeded beyond
all hope in what English philanthropists are so industriously working at - in
making a people all alike, all governing their thoughts and conduct by the
same maxims and rules; and these are the fruits. The modern regime of public
opinion is, in an unorganized form, what the Chinese educational and political
systems are in an organized; and unless individuality shall be able
successfully to assert itself against this yoke, Europe, notwithstanding its
noble antecedents and its professed Christianity, will tend to become another
China.
What is it that has hitherto preserved Europe from this lot? What has made
the European family of nations an improving, instead of a stationary, portion
of mankind? Not any superior excellence in them, which, when it exists, exists
as the effect, not as the cause, but their remarkable diversity of character and
culture. Individuals, classes, nations have been extremely unlike one another:
they have struck out a great variety of paths, each leading to something
valuable; and although at every period those who travelled in different paths
have been intolerant of one another, and each would have thought it an
excellent thing if all the rest could have been compelled to travel his road,
their attempts to thwart each other's development have rarely had any
permanent success, and each has in time endured to receive the good which
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the others have offered. Europe is, in my judgement, wholly indebted to this
plurality of paths for its progressive and many-sided development. But it
already begins to possess this benefit in a considerably less degree. It is
decidedly advancing towards the Chinese ideal of making all people alike. M.
de Tocqueville, in his last important work, remarks how much more the
Frenchmen of the present day resemble one another than did those even of the
last generation. 22 The same remark might be made of Englishmen in a far
greater degree. In a passage already quoted from Wilhelm von Humboldt, 23
he points out two things as necessary conditions of human development because necessary to render people unlike one another - namely, freedom and
variety of situations. The second of these two conditions is in this country
every day diminishing. The circumstances which surround different classes
and individuals, and shape their characters, are daily becoming more
assimilated. Formerly, different ranks, different neighbourhoods, different
trades and professions lived in what might be called different worlds; at
present, to a great degree in the same. Comparatively speaking, they now read
the same things, listen to the same things, see the same things, go to the same
places, have their hopes and fears directed to the same objects, have the same
rights and liberties, and the same means of asserting them. Great as are the
differences of position which remain, they are nothing to those which have
ceased. And the assimilation is still proceeding. All the political changes of the
age promote it, since they all tend to raise the low and to lower the high.
Every extension of education promotes it, because education brings people
under common influences and gives them access to the general stock of facts
and sentiments. Improvement in the means of communication promotes it, by
bringing the inhabitants of distant places into personal contact, and keeping
up a rapid flow of changes of residence between one place and another. The
increase of commerce and manufactures promotes it, by diffusing more widely
the advantages of easy circumstances and opening all objects of ambition,
even the highest, to general competition, whereby the desire of rising becomes
no longer the character of a particular class, but of all classes. A more powerful
agency than even all these, in bringing about a general similarity among
mankind, is the complete establishment, in this and other free countries, of the
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ascendancy of public opinion in the State. As the various social eminences
which enabled persons entrenched on them to disregard the opinion of the
multitude gradually become levelled; as the very idea of resisting the will of
the public, when it is positively known that they have a will, disappears more
and more from the minds of practical politicians, there ceases to be any social
support for nonconformity - any substantive power in society which, itself
opposed to the ascendancy of numbers, is interested in taking under its
protection opinions and tendencies at variance with those of the public.
The combination of all these causes forms so great a mass of influences
hostile to individuality that it is not easy to see how it can stand its ground. It
will do so with increasing difficulty unless the intelligent part of the public
can be made to feel its value - to see that it is good there should be differences,
even though not for the better, even though, as it may appear to them, some
should be for the worse. If the claims of individuality are ever to be asserted,
the time is now, while much is still wanting to complete the enforced
assimilation. It is only in the earlier stages that any stand can be successfully
made against the encroachment. The demand that all other people shall
resemble ourselves grows by what it feeds on. If resistance waits till life is
reduced nearly to one uniform type, all deviations from that type will come to
be considered impious, immoral, even monstrous and contrary to nature.
Mankind speedily become unable to conceive diversity when they have been
for some time unaccustomed to see it.
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Appendix I
Orwell's Proposed Preface to Animal Farm

Space was allowed in the first edition of Animal Farm for a preface by Orwell,
as the pagination of the author's proof indicates. This preface was not
included and the typescript was only found years later by Ian Angus. It was
published, with an introduction by Professor Bernard Crick entitled 'How the
essay came to be written', in The Times Literary Supplement, 15 September 1972.
THE FREEDOM OF THE PRESS

This book was first thought of, so far as the central idea goes, in 1937, but was
not written down until about the end of 1943. By the time when it came to be
written it was obvious that there would be great difficulty in getting it
published (in spite of the present book shortage which ensures that anything
describable as a book will 'sell'), and in the event it was refused by four
publishers. Only one of these had any ideological motive. Two had been
publishing anti-Russian books for years, and the other had no noticeable
political colour. One publisher actually started by accepting the book, but after
making the preliminary arrangements he decided to consult the Ministry of
Information, who appear to have warned him, or at any rate strongly advised
him, against publishing it. Here is an extract from his letter:
I mentioned the reaction I had had from an important official in the Ministry
of Information with regard to Animal Farm. I must confess that this expression
of opinion has given me seriously to think .... I can see now that it might be
regarded as something which it was highly ill-advised to publish at the
present time. If the fable were addressed generally to dictators and
dictatorships at large then publication would be all right, but the fable does
follow, as I see now, so completely the progress of the Russian Soviets and
their two dictators, that it can apply only to Russia, to the exclusion of the
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other dictatorships. Another thing: it would be less offensive if the
predominant caste in the fable were not pigs. 1 I think the choice of pigs as the
ruling caste will no doubt give offence to many people, and particularly to
anyone who is a bit touchy, as undoubtedly the Russians are.
This kind of thing is not a good symptom. Obviously it is not desirable that
a government department should have any power of censorship (except
security censorship, which no one objects to in war time) over books which are
not officially sponsored. But the chief danger to freedom of thought and
speech at this moment is not the direct interference of the MOl or any official
body. If publishers and editors exert themselves to keep certain topics out of
print, it is not because they are frightened of prosecution but because they are
frightened of public opinion. In this country intellectual cowardice is the
worst enemy a writer or journalist has to face, and that fact does not seem to
me to have had the discussion it deserves.
Any fairminded person with journalistic experience will admit that during
this war official censorship has not been particularly irksome. We have not
been subjected to the kind of totalitarian 'co-ordination' that it might have
been reasonable to expect. The press has some justified grievances, but on the
whole the Government has behaved well and has been surprisingly tolerant of
minority opinions. The sinister fact about literary censorship in England is
that it is largely voluntary. Unpopular ideas can be silenced, and inconvenient
facts kept dark, without the need for any official ban. Anyone who has lived
long in a foreign country will know of instances of sensational items of newsthings which on their own merits would get the big headlines -being kept
right out of the British press, not because the Government intervened but
because of a general tacit agreement that 'it wouldn't do' to mention that
particular fact. So far as the daily newspapers go, this is easy to understand.
The British press is extremely centralized, and most of it is owned by wealthy
men who have every motive to be dishonest on certain important topics. But
the same kind of veiled censorship also operates in books and periodicals, as
well as in plays, films and radio. At any given moment there is an orthodoxy, a
body of ideas which it is assumed that all right-thinking people will accept
without question. It is not exactly forbidden to say this, that or the other, but it
is 'not done' to say it, just as in mid-Victorian times it was ' not done' to
mention trousers in the presence of a lady. Anyone who challenges the
prevailing orthodoxy finds himself silenced with surprising effectiveness. A
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genuinely unfashionable opinion is almost never given a fair hearing, either in
the popular press or in the highbrow periodicals.
At this moment what is demanded by the prevailing orthodoxy is an
uncritical admiration of Soviet Russia. Everyone knows this, nearly everyone
acts on it. Any serious criticism of the Soviet regime, any disclosure of facts
which the Soviet government would prefer to keep hidden, is next door to
unprintable. And this nation-wide conspiracy to flatter our ally takes place,
curiously enough, against a background of genuine intellectual tolerance. For
though you are not allowed to criticize the Soviet government, at least you are
reasonably free to criticize our own. Hardly anyone will print an attack on
Stalin, but it is quite safe to attack Churchill, at any rate in books and
periodicals. And throughout five years of war, during two or three of which
we were fighting for national survival, countless books, pamphlets and
articles advocating a compromise peace have been published without
interference. More, they have been published without exciting much
disapproval. So long as the prestige of the USSR is not involved, the principle
of free speech has been reasonably well upheld. There are other forbidden
topics, and I shall mention some of them presently, but the prevailing attitude
towards the USSR is much the most serious symptom. It is, as it were,
spontaneous, and is not due to the action of any pressure group.
The servility with which the greater part of the English intelligentsia have
swallowed and repeated Russian propaganda from 1941 onwards would be
quite astounding if it were not that they have behaved similarly on several
earlier occasions. On one controversial issue after another the Russian
viewpoint has been accepted without examination and then publicized with
complete disregard to historical truth or intellectual decency. To name only
one instance, the BBC celebrated the twenty-fifth anniversary of the Red Army
without mentioning Trotsky. This was about as accurate as commemorating
the battle of Trafalgar without mentioning Nelson, but it evoked no protest
from the English intelligentsia. In the internal struggles in the various
occupied countries, the British press has in almost all cases sided with the
faction favoured by the Russians and libelled the opposing faction, sometimes
suppressing material evidence in order to do so. A particularly glaring case
was that of Colonel Mihailovich, the Jugoslav Chetnik leader. The Russians,
who had their own Jugoslav protege in Marshal Tito, accused Mihailovich of
collaborating with the Germans. This accusation was promptly taken up by
the British press: Mihailovich' s supporters were given no chance of answering
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it, and facts contradicting it were simply kept out of print. In July of 1943 the
Germans offered a reward of 100,000 gold crowns for the capture of Tito, and a
similar reward for the capture of Mihailovich. The British press 'splashed' the
reward for Tito, but only one paper mentioned (in small print) the reward for
Mihailovich: and the charges of collaborating with the Germans continued.
Very similar things happened during the Spanish civil war. Then, too, the
factions on the Republican side which the Russians were determined to crush
were recklessly libelled in the English leftwing [sic] press, and any statement
in their defence even in letter form, was refused publication. At present, not
only is serious criticism of the USSR considered reprehensible, but even the
fact of the existence of such criticism is kept secret in some cases. For example,
shortly before his death Trotsky had written a biography of Stalin. One may
assume that it was not an altogether unbiased book, but obviously it was
saleable. An American publisher had arranged to issue it and the book was in
print - I believe the review copies had been sent out - when the USSR entered
the war. The book was immediately withdrawn. Not a word about this has
ever appeared in the British press, though clearly the existence of such a book,
and its suppression, was a news item worth a few paragraphs.
It is important to distinguish between the kind of censorship that the
English literary intelligentsia voluntarily impose upon themselves, and the
censorship that can sometimes be enforced by pressure groups. Notoriously,
certain topics cannot be discussed because of 'vested interests'. The bestknown case is the patent medicine racket. Again, the Catholic Church has
considerable influence in the press and can silence criticism of itself to some
extent. A scandal involving a Catholic priest is almost never given publicity,
whereas an Anglican priest who gets into trouble (e.g. the Rector of Stiffkey) is
headline news. It is very rare for anything of an anti-Catholic tendency to
appear on the stage or in a film. Any actor can tell you that a play or film
which attacks or makes fun of the Catholic Church is liable to be boycotted in
the press and will probably be a failure. But this kind of thing is harmless, or
at least it is understandable. Any large organization will look after its own
interests as best it can, and overt propaganda is not a thing to object to. One
would no more expect the Daily Worker to publicize unfavourable facts about
the USSR than one would expect the Catholic Herald to denounce the Pope. But
then every thinking person knows the Daily Worker and the Catholic Herald for
what they are. What is disquieting is that where the USSR and its policies are
concerned one cannot expect intelligent criticism or even, in many cases, plain
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honesty from Liberal [sic- and throughout as typescript] writers and journalists
who are under no direct pressure to falsify their opinions. Stalin is sacrosanct
and certain aspects of his policy must not be seriously discussed. This rule has
been almost universally observed since 1941, but it had operated, to a greater
extent than is sometimes realized, for ten years earlier than that. Throughout
that time, criticism of the Soviet regime from the left could only obtain a
hearing with difficulty. There was a huge output of anti-Russian literature, but
nearly all of it was from the Conservative angle and manifestly dishonest, out
of date and actuated by sordid motives. On the other side there was an equally
huge and almost equally dishonest stream of pro-Russian propaganda, and
what amounted to a boycott on anyone who tried to discuss all-important
questions in a grown-up manner. You could, indeed, publish anti-Russian
books, but to do so was to make sure of being ignored or misrepresented by
nearly the whole of the highbrow press. Both publicly and privately you were
warned that it was 'not done'. What you said might possibly be true, but it
was 'inopportune' and 'played into the hands of' this or that reactionary
interest. This attitude was usually defended on the ground that the
international situation, and the urgent need for an Anglo-Russian alliance,
demanded it; but it was clear that this was a rationalization. The English
intelligentsia, or a great part of it, had developed a nationalistic loyalty
towards the USSR, and in their hearts they felt that to cast any doubt on the
wisdom of Stalin was a kind of blasphemy. Events in Russia and events
elsewhere were to be judged by different standards. The endless executions in
the purges of 1936-8 were applauded by life-long opponents of capital
punishment, and it was considered equally proper to publicize famines when
they happened in India and to conceal them when they happened in the
Ukraine. And if this was true before the war, the intellectual atmosphere is
certainly no better now.
But now to come back to this book of mine. The reaction towards it of most
English intellectuals will be quite simple: 'It oughtn't to have been published.'
Naturally, those reviewers who understand the art of denigration will not
attack it on political grounds but on literary ones. They will say that it is a
dull, silly book and a disgraceful waste of paper. This may well be true, but it
is obviously not the whole of the story. One does not say that a book 'ought
not to have been published' merely because it is a bad book. After all, acres of
rubbish are printed daily and no one bothers. The English intelligentsia, or
most of them, will object to this book because it traduces their Leader and (as
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they see it) does harm to the cause of progress. If it did the opposite they
would have nothing to say against it, even if its literary faults were ten times
as glaring as they are. The success of, for instance, the Left Book Club over a
period of four or five years shows how willing they are to tolerate both
scurrility and slipshod writing, provided that it tells them what they want to
hear.
The issue involved here is quite a simple one: Is every opinion, however
unpopular- however foolish, even- entitled to a hearing? Put it in that form
and nearly any English intellectual will feel that he ought to say 'Yes'. But give
it a concrete shape, and ask, 'How about an attack on Stalin? Is that entitled to
a hearing?', and the answer more often than not will be 'No'. In that case the
current orthodoxy happens to be challenged, and so the principle of free
speech lapses. Now, when one demands liberty of speech and of the press, one
is not demanding absolute liberty. There always must be, or at any rate there
always will be, some degree of censorship, so long as organized societies
endure. But freedom, as Rosa Luxembourg [sic] said, is 'freedom for the other
fellow'. The same principle is contained in the famous words of Voltaire: 'I
detest what you say; I will defend to the death your right to say it.' If the
intellectual liberty which without a doubt has been one of the distinguishing
marks of western civilization means anything at all, it means that everyone
shall have the right to say and to print what he believes to be the truth,
provided only that it does not harm the rest of the community in some quite
unmistakable way. Both capitalist democracy and the western versions of
Socialism have till recently taken that principle for granted. Our Government,
as I have already pointed out, still makes some show of respecting it. The
ordinary people in the street - partly, perhaps, because they are not
sufficiently interested in ideas to be intolerant about them- still vaguely hold
that 'I suppose everyone's got a right to their own opinion.' It is only, or at any
rate it is chiefly, the literary and scientific intelligentsia, the very people who
ought to be the guardians of liberty, who are beginning to despise it, in theory
as well as in practice.
One of the peculiar phenomena of our time is the renegade Liberal. Over
and above the familiar Marxist claim that 'bourgeois liberty' is an illusion,
there is now a widespread tendency to argue that one can only defend
democracy by totalitarian methods. If one loves democracy, the argument
runs, one must crush its enemies by no matter what means. And who are its
enemies? It always appears that they are not only those who attack it openly
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and consciously, but those who 'objectively' endanger it by spreading
mistaken doctrines. In other words, defending democracy involves destroying
all independence of thought. This argument was used, for instance, to justify
the Russian purges. The most ardent Russophile hardly believed that all of the
victims were guilty of all the things they were accused of: but by holding
heretical opinions they 'objectively' harmed the regime, and therefore it was
quite right not only to massacre them but to discredit them by false
accusations. The same argument was used to justify the quite conscious lying
that went on in the leftwing press about the Trotskyists and other Republican
minorities in the Spanish civil war. And it was used again as a reason for
yelping against habeas corpus when Mosley was released in 1943.
These people don't see that if you encourage totalitarian methods, the time
may come when they will be used against you instead of for you. Make a habit
of imprisoning Fascists without trial, and perhaps the process won't stop at
Fascists. Soon after the suppressed Daily Worker had been reinstated, I was
lecturing to a workingmen's college in South London. The audience were
working-class and lower-middle class intellectuals - the same sort of audience
that one used to meet at Left Book Club branches. The lecture had touched on
the freedom of the press, and at the end, to my astonishment, several
questioners stood up and asked me: Did I not think that the lifting of the ban
on the Daily Worker was a great mistake? When asked why, they said that it
was a paper of doubtful loyalty and ought not to be tolerated in war time. I
found myself defending the Daily Worker, which has gone out of its way to
libel me more than once. But where had these people learned this essentially
totalitarian outlook? Pretty certainly they had learned it from the Communists
themselves! Tolerance and decency are deeply rooted in England, but they are
not indestructible, and they have to be kept alive partly by conscious effort.
The result of preaching totalitarian doctrines is to weaken the instinct by
means of which free peoples know what is or is not dangerous. The case of
Mosley illustrates this. In 1940 it was perfectly right to intern Mosley, whether
or not he had committed any technical crime. We were fighting for our lives
and could not allow a possible quisling to go free. To keep him shut up,
without trial, in 1943 was an outrage. The general failure to see this was a bad
symptom, though it is true that the agitation against Mosley' s release was
partly factitious and partly a rationalization of other discontents. But how
much of the present slide towards Fascist ways of thought is traceable to the
'anti-Fascism' of the past ten years and the unscrupulousness it has entailed?
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It is important to realize that the current Russomania is only a symptom of
the general weakening of the western liberal tradition. Had the MOl chipped
in and definitely vetoed the publication of this book, the bulk of the English
intelligentsia would have seen nothing disquieting in this. Uncritical loyalty to
the USSR happens to be the current orthodoxy, and where the supposed
interests of the USSR are involved they are willing to tolerate not only
censorship but the deliberate falsification of history. To name one instance. At
the death of John Reed, the author of Ten Days that Shook the World- a firsthand account of the early days of the Russian Revolution - the copyright of
the book passed into the hands of the British Communist Party, to whom I
believe Reed had bequeathed it. Some years later the British Communists,
having destroyed the original edition of the book as completely as they could,
issued a garbled version from which they had eliminated mentions of Trotsky
and also omitted the introduction written by Lenin. If a radical intelligentsia
had still existed in Britain, this act of forgery would have been exposed and
denounced in every literary paper in the country. As it was there was little or
no protest. To many English intellectuals it seemed quite a natural thing to do.
And this tolerance or [sic = of?] plain dishonesty means much more than that
admiration for Russia happens to be fashionable at this moment. Quite
possibly that particular fashion will not last. For all I know, by the time this
book is published my view of the Soviet regime may be the generally-accepted
one. But what use would that be in itself? To exchange one orthodoxy for
another is not necessarily an advance. The enemy is the gramophone mind,
whether or not one agrees with the record that is being played at the moment.
I am well acquainted with all the arguments against freedom of thought and
speech- the arguments which claim that it cannot exist, and the arguments
which claim that it ought not to. I answer simply that they don't convince me
and that our civilization over a period of four hundred years has been
founded on the opposite notice. For quite a decade past I have believed that
the existing Russian regime is a mainly evil thing, and I claim the right to say
so, in spite of the fact that we are allies with the USSR in a war which I want to
see won. If I had to choose a text to justify myself, I should choose the line
from Milton:
By the known rules of ancient liberty.

The word ancient emphasizes the fact that intellectual freedom is a deeprooted tradition without which our characteristic western culture could only
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doubtfully exist. From that tradition many of our intellectuals are visibly
turning away. They have accepted the principle that a book should be
published or suppressed, praised or damned, not on its merits but according
to political expediency. And others who do not actually hold this view assent
to it from sheer cowardice. An example of this is the failure of the numerous
and vocal English pacifists to raise their voices against the prevalent worship
of Russian militarism. According to those pacifists, all violence is evil, and
they have urged us at every stage of the war to give in or at least to make a
compromise peace. But how many of them have ever suggested that war is
also evil when it is waged by the Red Army? Apparently the Russians have a
right to defend themselves, whereas for us to do [so] is a deadly sin. One can
only explain this contradiction in one way: that is, by a cowardly desire to
keep in with the bulk of the intelligentsia, whose patriotism is directed
towards the USSR rather than towards Britain. I know that the English
intelligentsia have plenty of reason for their timidity and dishonesty, indeed I
know by heart the arguments by which they justify themselves. But at least let
us have no more nonsense about defending liberty against Fascism. If liberty
means anything at all it means the right to tell people what they do not want
to hear. The common people still vaguely subscribe to that doctrine and act on
it. In our country - it is not the same in all countries: it was not so in
republican France, and it is not so in the USA today - it is the liberals who fear
liberty and the intellectuals who want to do dirt on the intellect: it is to draw
attention to that fact that I have written this preface.
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APPENDIX
THE PRINCIPLES OF NEWSPEAK

Newspeak was the official language of Oceania and had been devised to meet
the ideological needs of Ingsoc, or English Socialism. In the year 1984 there
was not as yet anyone who used Newspeak as his sole means of
communication, either in speech or writing. The leading articles in the Times
were written in it but this was a tour de force which could only be carried out
by a specialist. It was expected that Newspeak would have finally superseded
Oldspeak (or Standard English, as we should call it) by about the year 2050.
Meanwhile it gained ground steadily, all Party members tending to use
Newspeak words and grammatical constructions more and more in their
everyday speech. The version in use in 1984, and embodied in the Ninth and
Tenth Editions of the Newspeak Dictionary, was a provisional one, and
contained many superfluous words and archaic formations which were due to
be suppressed later. It is with the final, perfected version, as embodied in the
Eleventh Edition of the Dictionary, that we are concerned here.
The purpose of Newspeak was not only to provide a medium of expression
for the world-view and mental habits proper to the devotees of Ingsoc, but to
make all other modes of thought impossible. It was intended that when
Newspeak had been adopted once and for all and Oldspeak forgotten, a
heretical thought- that is, a thought diverging from the principles of Ingsocshould be literally unthinkable, at least so far as thought is dependent on
words. Its vocabulary was so constructed as to give exact and often very
subtle expression to every meaning that a Party member could properly wish
to express, while excluding all other meanings and also the possibility of
arriving at them by indirect methods. This was done partly by the invention of
new words, but chiefly by eliminating undesirable words and by stripping
such words as remained of unorthodox meanings, and so far as possible of all
secondary meanings whatever. To give a single example. The word free still
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existed in Newspeak, but it could only be used in such statements as 'This dog
is free from lice' or 'This field is free from weeds'. It could not be used in its
old sense of 'politically free' or 'intellectually free', since political and
intellectual freedom no longer existed even as concepts, and were therefore of
necessity nameless. Quite apart from the suppression of definitely heretical
words, reduction of vocabulary was regarded as an end in itself, and no word
that could be dispensed with was allowed to survive. Newspeak was
designed not to extend but to diminish the range of thought, and this purpose
was indirectly assisted by cutting the choice of words down to a minimum.
Newspeak was founded on the English language as we now know it,
though many Newspeak sentences, even when not containing newly-created
words, would be barely intelligible to an English-speaker of our own day.
Newspeak words were divided into three distinct classes, known as the A
vocabulary, the B vocabulary (also called compound words), and the C
vocabulary. It will be simpler to discuss each class separately, but the
grammatical peculiarities of the language can be dealt with in the section
devoted to the A vocabulary, since the same rules held good for all three
categories.
The A vocabulary. The A vocabulary consisted of the words needed for the

business of everyday life - for such things as eating, drinking, working,
putting on one's clothes, going up and down stairs, riding in vehicles,
gardening, cooking, and the like. It was composed almost entirely of words
that we already possess - words like hit, run, dog, tree, sugar, house, field -but in
comparison with the present-day English vocabulary their number was
extremely small, while their meanings were far more rigidly defined. All
ambiguities and shades of meaning had been purged out of them. So far as it
could be achieved, a Newspeak word of this class was simply a staccato sound
expressing one clearly understood concept. It would have been quite
impossible to use the A vocabulary for literary purposes or for political or
philosophical discussion. It was intended only to express simple, purposive
thoughts, usually involving concrete objects or physical actions.
The grammar of Newspeak had two outstanding peculiarities. The first of
these was an almost complete interchangeability between different parts of
speech. Any word in the language (in principle this applied even to very
abstract words such as if or when) could be used either as verb, noun, adjective
or adverb. Between the verb and the noun form, when they were of the same
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root, there was never any variation, this rule of itself involving the destruction
of many archaic forms. The word thought, for example, did not exist in
Newspeak. Its place was taken by think, which did duty for both noun and
verb. No etymological principle was followed here: in some cases it was the
original noun that was chosen for retention, in other cases the verb. Even
where a noun and verb of kindred meaning were not etymologically
connected, one or other of them was frequently suppressed. There was, for
example, no such word as cut, its meaning being sufficiently covered by the
noun-verb knife. Adjectives were formed by adding the suffix -ful to the nounverb, and adverbs by adding -wise. Thus, for example, speedful meant 'rapid'
and speedwise meant 'quickly'. Certain of our present-day adjectives, such as
good, strong, big, black, soft, were retained, but their total number was very
small. There was little need for them, since almost any adjectival meaning
could be arrived at by adding -ful to a noun-verb. None of the now-existing
adverbs was retained, except for a very few already ending in -wise: the -wise
termination was invariable. The word well, for example, was replaced by
goodwise.
In addition, any word- this again applied in principle to every word in the
language - could be negatived by adding the affix un-, or could be
strengthened by the affix plus-, or, for still greater emphasis, doubleplus-. Thus,
for example, uncold meant 'warm', while pluscold and doublepluscold meant,
respectively, 'very cold' and 'superlatively cold'. It was also possible, as in
present-day English, to modify the meanings of almost any word by
prepositional affixes such as ante-, post-, up-, down-, etc. By such methods it
was found possible to bring about an enormous diminution of vocabulary.
Given, for instance, the word good, there was no need for such a word as bad,
since the required meaning was equally well- indeed, better- expressed by
ungood. All that was necessary, in any case where two words formed a natural
pair of opposites, was to decide which of them to suppress. Dark, for example,
could be replaced by unlight, or light by undark, according to preference.
The second distinguishing mark of Newspeak grammar was its regularity.
Subject to a few exceptions which are mentioned below, all inflections
followed the same rules. Thus, in all verbs the preterite and the past participle
were the same and ended in -ed. The preterite of steal was stealed, the preterite
of think was thinked, and so on throughout the language, all such forms as
swam, gave, brought, spoke, taken, etc., being abolished. All plurals were made
by adding -s or-es as the case might be. The plurals of man, ox, life, were mans,
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axes, lifes. Comparison of adjectives was invariably made by adding -er, -est
(good, gooder, goodest), irregular forms and the more, most formation being
suppressed.
The only classes of words that were still allowed to inflect irregularly were
the pronouns, the relatives, the demonstrative adjectives and the auxiliary
verbs. All of these followed their ancient usage, except that whom had been
scrapped as unnecessary, and the shall, should tenses had been dropped, all
their uses being covered by will and would. There were also certain
irregularities in word-formation arising out of the need for rapid and easy
speech. A word which was difficult to utter, or was liable to be incorrectly
heard, was held to be ipso facto a bad word: occasionally therefore, for the sake
of euphony, extra letters were inserted into a word or an archaic formation
was retained. But this need made itself felt chiefly in connection with the B
vocabulary. Why so great an importance was attached to ease of pronunciation
will be made clear later in this essay.
The B vocabulary. The B vocabulary consisted of words which had been
deliberately constructed for political purposes: words, that is to say, which not
only had in every case a political implication, but were intended to impose a
desirable mental attitude upon the person using them. Without a full
understanding of the principles of Ingsoc it was difficult to use these words
correctly. In some cases they could be translated into Oldspeak, or even into
words taken from the A vocabulary, but this usually demanded a long
paraphrase and always involved the loss of certain overtones. The B words
were a sort of verbal shorthand, often packing whole ranges of ideas into a
few syllables, and at the same time more accurate and forcible than ordinary
language.
The B words were in all cases compound words. 1 They consisted of two or
more words, or portions of words, welded together in an easily pronounceable
form. The resulting amalgam was always a noun-verb, and inflected according
to the ordinary rules. To take a single example: the word goodthink, meaning,
very roughly, 'orthodoxy', or, if one chose to regard it as a verb, 'to think in an
orthodox manner'. This inflected as follows: noun-verb, goodthink; past tense
and past participle, goodthinked; present participle, goodthinking; adjective,
goodthinkful; adverb, goodthinkwise; verbal noun, goodthinker.
The B words were not constructed on any etymological plan. The words of
which they were made up could be any parts of speech, and could be placed
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in any order and mutilated in any way which made them easy to pronounce
while indicating their derivation. In the word crimethink (thoughtcrime), for
instance, the think came second, whereas in thinkpol (Thought Police) it came
first, and in the latter word police had lost its second syllable. Because of the
greater difficulty in securing euphony, irregular formations were commoner in
the B vocabulary than in the A vocabulary. For example, the adjectival forms
of Minitrue, Minipax and Miniluv were, respectively, Minitruthful, Minipeaceful
and Minilovely, simply because -trueful, -paxfuland -loveful were slightly
awkward to pronounce. In principle, however, all B words could inflect, and
all inflected in exactly the same way.
Some of the B words had highly subtilised meanings, barely intelligible to
anyone who had not mastered the language as a whole. Consider, for
example, such a typical sentence from a Times leading article as Oldthinkers
unbellyfeel lngsoc. The shortest rendering that one could make of this in
Oldspeak would be: 'Those whose ideas were formed before the Revolution
cannot have a full emotional understanding of the principles of English
Socialism.' But this is not an adequate translation. To begin with, in order to
grasp the full meaning of the Newspeak sentence quoted above, one would
have to have a clear idea of what is meant by Ingsoc. And in addition, only a
person thoroughly grounded in Ingsoc could appreciate the full force of the
word bellyfeel, which implied a blind, enthusiastic acceptance difficult to
imagine today; or of the word oldthink, which was inextricably mixed up with
the idea of wickedness and decadence. But the special function of certain
Newspeak words, of which oldthink was one, was not so much to express
meanings as to destroy them. These words, necessarily few in number, had
had their meanings extended until they contained within themselves whole
batteries of words which, as they were sufficiently covered by a single
comprehensive term, could now be scrapped and forgotten. The greatest
difficulty facing the compilers of the Newspeak Dictionary was not to invent
new words, but, having invented them, to make sure what they meant: to
make sure, that is to say, what ranges of words they cancelled by their
existence.
As we have already seen in the case of the word free, words which had once
borne a heretical meaning were sometimes retained for the sake of
convenience, but only with the undesirable meanings purged out of them.
Countless other words such as honour, justice, morality, internationalism,
democracy, science and religion had simply ceased to exist. A few blanket words
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covered them, and, in covering them, abolished them. All words grouping
themselves round the concepts of liberty and equality, for instance, were
contained in the single word crimethink, while all words grouping themselves
round the concepts of objectivity and rationalism were contained in the single
word oldthink. Greater precision would have been dangerous. What was
required in a Party member was an outlook similar to that of the ancient
Hebrew who knew, without knowing much else, that all nations other than his
own worshipped 'false gods'. He did not need to know that these gods were
called Baal, Osiris, Moloch, Ashtaroth and the like: probably the less he knew
about them the better for his orthodoxy. He knew Jehovah and the
commandments of Jehovah: he knew, therefore, that all gods with other names
or other attributes were false gods. In somewhat the same way, the Party
member knew what constituted right conduct, and in exceedingly vague,
generalised terms he knew what kinds of departure from it were possible. His
sexual life, for example, was entirely regulated by the two Newspeak words
sexcrime (sexual immorality) and goodsex (chastity). Sexcrime covered all sexual
misdeeds whatever. It covered fornication, adultery, homosexuality and other
perversions, and, in addition, normal intercourse practised for its own sake.
There was no need to enumerate them separately, since they were all equally
culpable, and, in principle, all punishable by death. In the C vocabulary, which
consisted of scientific and technical words, it might be necessary to give
specialised names to certain sexual aberrations, but the ordinary citizen had
no need of them. He knew what was meant by goodsex - that is to say, normal
intercourse between man and wife, for the sole purpose of begetting children,
and without physical pleasure on the part of the woman: all else was sexcrime.
In Newspeak it was seldom possible to follow a heretical thought further than
the perception that it was heretical: beyond that point the necessary words
were non-existent.
No word in the B vocabulary was ideologically neutral. A great many were
euphemisms. Such words, for instance, as joycamp (forced-labour camp) or
Minipax (Ministry of Peace, i.e. Ministry of War) meant almost the exact
opposite of what they appeared to mean. Some words, on the other hand,
displayed a frank and contemptuous understanding of the real nature of
Oceanic society. An example was prolefeed, meaning the rubbishy
entertainment and spurious news which the Party handed out to the masses.
Other words, again, were ambivalent, having the connotation 'good' when
applied to the Party and 'bad' when applied to its enemies. But in addition
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there were great numbers of words which at first sight appeared to be mere
abbreviations and which derived their ideological colour not from their
meaning but from their structure.
So far as it could be contrived, everything that had or might have political
significance of any kind was fitted into the B vocabulary. The name of every
organisation, or body of people, or doctrine, or country, or institution, or
public building, was invariably cut down into the familiar shape; that is, a
single easily pronounced word with the smallest number of syllables that
would preserve the original derivation. In the Ministry of Truth, for example,
the Records Department, in which Winston Smith worked, was called Recdep,
the Fiction Department was called Ficdep, the Tele-programmes Department
was called Teledep, and so on. This was not done solely with the object of
saving time. Even in the early decades of the twentieth century, telescoped
words and phrases had been one of the characteristic features of political
language; and it had been noticed that the tendency to use abbreviations of
this kind was most marked in totalitarian countries and totalitarian
organisations. Examples were such words as Nazi, Gestapo, Comintern, Inprecor,
Agitprop. In the beginning the practice had been adopted as it were
instinctively, but in Newspeak it was used with a conscious purpose. It was
perceived that in thus abbreviating a name one narrowed and subtly altered
its meaning, by cutting out most of the associations that would otherwise cling
to it. The words Communist International, for instance, call up a composite
picture of universal human brother-hood, red flags, barricades, Karl Marx and
the Paris Commune. The word Comintern, on the other hand, suggests merely
a tightly-knit organisation and a well-defined body of doctrine. It refers to
something almost as easily recognised, and as limited in purpose, as a chair or
a table. Comintern is a word that can be uttered almost without taking thought,
whereas Communist International is a phrase over which one is obliged to
linger at least momentarily. In the same way, the associations called up by a
word like Minitrue are fewer and more controllable than those called up by
Ministry of Truth. This accounted not only for the habit of abbreviating
whenever possible, but also for the almost exaggerated care that was taken to
make every word easily pronounceable.
In Newspeak, euphony outweighed every consideration other than
exactitude of meaning. Regularity of grammar was always sacrificed to it
when it seemed necessary. And rightly so, since what was required, above all
for political purposes, were short clipped words of unmistakable meaning
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which could be uttered rapidly and which roused the minimum of echoes in
the speaker's mind. The words of the B vocabulary even gained in force from
the fact that nearly all of them were very much alike. Almost invariably these
words - goodthink, Minipax, prolefeed, sexcrime, joycamp, Ingsoc, bellyfeel, thinkpol
and countless others - were words of two or three syllables, with the stress
distributed equally between the first syllable and the last. The use of them
encouraged a gabbling style of speech, at once staccato and monotonous. And
this was exactly what was aimed at. The intention was to make speech, and
especially speech on any subject not ideologically neutral, as nearly as possible
independent of consciousness. For the purposes of everyday life it was no
doubt necessary, or sometimes necessary, to reflect before speaking, but a
Party member called upon to make a political or ethical judgment should be
able to spray forth the correct opinions as automatically as a machine-gun
spraying forth bullets. His training fitted him to do this, the language gave
him an almost fool-proof instrument, and the texture of the words, with their
harsh sound and a certain wilful ugliness which was in accord with the spirit
of Ingsoc, assisted the process still further.
So did the fact of having very few words to choose from. Relative to our
own, the Newspeak vocabulary was tiny, and new ways of reducing it were
constantly being devised. Newspeak, indeed, differed from almost all other
languages in that its vocabulary grew smaller instead of larger every year.
Each reduction was a gain, since the smaller the area of choice, the smaller the
temptation to take thought. Ultimately it was hoped to make articulate speech
issue from the larynx without involving the higher brain centres at all. This
aim was frankly admitted in the Newspeak word duckspeak, meaning 'to quack
like a duck'. Like various other words in the B vocabulary, duckspeak was
ambivalent in meaning. Provided that the opinions which were quacked out
were orthodox ones, it implied nothing but praise, and when the Times
referred to one of the orators of the Party as a doubleplusgood duckspeaker it was
paying a warm and valued compliment.

The C vocabulary. The C vocabulary was supplementary to the others and
consisted entirely of scientific and technical terms. These resembled the
scientific terms in use today, and were constructed from the same roots, but
the usual care was taken to define them rigidly and strip them of undesirable
meanings. They followed the same grammatical rules as the words in the
other two vocabularies. Very few of the C words had any currency either in
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everyday speech or in political speech. Any scientific worker or technician
could find all the words he needed in the list devoted to his own speciality, but
he seldom had more than a smattering of the words occurring in the other
lists. Only a very few words were common to all lists, and there was no
vocabulary expressing the function of Science as a habit of mind, or a method
of thought, irrespective of its particular branches. There was, indeed, no word
for 'Science', any meaning that it could possibly bear being already sufficiently
covered by the word Ingsoc.
From the foregoing account it will be seen that in Newspeak the expression of
unorthodox opinions, above a very low level, was well-nigh impossible. It was
of course possible to utter heresies of a very crude kind, a species of
blasphemy. It would have been possible, for example, to say Big Brother is
ungood. But this statement, which to an orthodox ear merely conveyed a selfevident absurdity, could not have been sustained by reasoned argument,
because the necessary words were not available. Ideas inimical to Ingsoc could
only be entertained in a vague wordless form, and could only be named in
very broad terms which lumped together and condemned whole groups of
heresies without defining them in doing so. One could, in fact, only use
Newspeak for unorthodox purposes by illegitimately translating some of the
words back into Oldspeak. For example, All mans are equal was a possible
Newspeak sentence, but only in the same sense in which All men are redhaired
is a possible Oldspeak sentence. It did not contain a grammatical error, but it
expressed a palpable untruth - i.e. that all men are of equal size, weight or
strength. The concept of political equality no longer existed, and this
secondary meaning had accordingly been purged out of the word equal. In
1984, when Oldspeak was still the normal means of communication, the
danger theoretically existed that in using Newspeak words one might
remember their original meanings. In practice it was not difficult for any
person well grounded in doublethink to avoid doing this, but within a couple of
generations even the possibility of such a lapse would have vanished. A
person growing up with Newspeak as his sole language would no more know
that equal had once had the secondary meaning of 'politically equal', or that
free had once meant 'intellectually free', than, for instance, a person who had
never heard of chess would be aware of the secondary meanings attaching to
queen and rook. There would be many crimes and errors which it would be
beyond his power to commit, simply because they were nameless and
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therefore unimaginable. And it was to be foreseen that with the passage of
time the distinguishing characteristics of Newspeak would become more and
more pronounced - its words growing fewer and fewer, their meanings more
and more rigid, and the chance of putting them to improper uses always
diminishing.
When Oldspeak had been once and for all superseded, the last link with the
past would have been severed. History had already been rewritten, but
fragments of the literature of the past survived here and there, imperfectly
censored, and so long as one retained one's knowledge of Oldspeak it was
possible to read them. In the future such fragments, even if they chanced to
survive, would be unintelligible and untranslatable. It was impossible to
translate any passage of Oldspeak into Newspeak unless it either referred to
some technical process or some very simple everyday action, or was already
orthodox (goodthinkful would be the Newspeak expression) in tendency. In
practice this meant that no book written before approximately 1960 could be
translated as a whole. Pre-revolutionary literature could only be subjected to
ideological translation - that is, alteration in sense as well as language. Take
for example the well-known passage from the Declaration of Independence:
We hold these truths to be self-evident, that all men are created equal, that
they are endowed by their Creator with certain unalienable Rights, that
among these are Life, Liberty and the pursuit of Happiness. That to secure
these rights, Governments are instituted among Men, deriving their just
powers from the consent of the governed. That whenever any Form of
Government becomes destructive of these ends, it is the Right of the People to
alter or to abolish it, and to institute new Government ...
It would have been quite impossible to render this into Newspeak while

keeping to the sense of the original. The nearest one could come to doing so
would be to swallow the whole passage up in the single word crimethink. A
full translation could only be an ideological translation, whereby Jefferson' s
words would be changed into a panegyric on absolute government.
A good deal of the literature of the past was, indeed, already being
transformed in this way. Considerations of prestige made it desirable to
preserve the memory of certain historical figures, while at the same time
bringing their achievements into line with the philosophy of Ingsoc. Various
writers, such as Shakespeare, Milton, Swift, Byron, Dickens and some others
were therefore in process of translation: when the task had been completed,
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their original writings, with all else that survived of the literature of the past,
would be destroyed. These translations were a slow and difficult business, and
it was not expected that they would be finished before the first or second
decade of the twenty-first century. There were also large quantities of merely
utilitarian literature - indispensable technical manuals, and the like - that had
to be treated in the same way. It was chiefly in order to allow time for the
preliminary work of translation that the final adoption of Newspeak had been
fixed for so late a date as 2050.
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Chapter 12
What Rights Do We Have?

No right to liberty
Do we have a right to liberty?1 Thomas Jefferson thought so, and since his day the right to
liberty has received more play than the competing rights he mentioned to life and the pursuit
of happiness. Liberty gave its name to the most influential political movement of the last
century, and many of those who now despise liberals do so on the ground that they are not
sufficiently libertarian. Of course, almost everyone concedes that the right to liberty is not the
only political right, and that therefore claims to freedom must be limited, for example, by
restraints that protect the security or property of others. Nevertheless the consensus in favor
of some right to liberty is a vast one, though it is, as I shall argue in this chapter, misguided.
The right to liberty is popular all over this political spectrum. The rhetoric of liberty fuels
every radical movement from international wars of liberation to campaigns for sexual
freedom and women's liberation. But liberty has been even more prominent in conservative
service. Even the mild social reorganizations of the anti-trust and unionization movements,
and of the early New Deal, were opposed on the grounds that they infringed the right to
liberty, and just now efforts to achieve some racial justice in America through techniques like
the busing of black and white schoolchildren, and social justice in Britain through constraints
in private education are bitterly opposed on that ground.
It has become common, indeed, to describe the great social issues of domestic politics, and
in particular the racial issue, as presenting a conflict between the demands of liberty and
equality. It may be, it is said, that the poor and the black and the uneducated and the unskilled
have an abstract right to equality, but the prosperous and the whites and the educated and the
able have a right to liberty as well and any efforts at social reorganization in aid of the first set
of rights must reckon with and respect the second. Everyone except extremists recognizes,
therefore, the need to compromise between equality and liberty. Every piece of important
social legislation, from tax policy to integration plans, is shaped by the supposed tension
between these two goals.
I have this supposed conflict between equality and liberty in mind when I ask w hether we
have a right to liberty, as Jefferson and everyone else has supposed. That is a crucial question.
If freedom to choose one's schools, or employees, or neighborhood is simply something that
we all want, like air conditioning or lobsters, then we are not entitled to hang on to these
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freedoms in the face of what we concede to be the rights of others to an equal share of respect
and resources. But if we can say, not simply that we want these freedoms, but that we are
ourselves entitled to them, then we have established at least a basis for demanding a
compromise.
There is now a movement, for example, in favor of a proposed amendment to the
constitution of the United States that would guarantee every school child the legal right to
attend a 'neighborhood school' and thus outlaw busing. The suggestion, that neighborhood
schools somehow rank with jury trials as constitutional values, would seem silly but for the
sense many Americans have that forcing school children into buses is somehow as much an
interference with the fundamental right to liberty as segregated schooling was an insult to
equality. But that seems to me absurd; indeed it seems to me absurd to suppose that men and
women have any general right to liberty at all, at least as liberty has traditionally been
conceived by its champions.
I have in mind the traditional definition of liberty as the absence of constraints placed by a
government upon what a man might do if he wants to. Isaiah Berlin, in the most famous
modern essay on liberty, put the matter this way: 'The sense of freedom, in which I use this
term, entails not simply the absence of frustration but the absence of obstacles to possible
choices and activities - absence of obstructions on roads along which a man can decide to
walk.' This conception of liberty as license is neutral amongst the various activities a man
might pursue, the various roads he might wish to walk. It diminishes a man's liberty when we
prevent him from talking or making love as he wishes, but it also diminishes his liberty when
we prevent him from murdering or defaming others. These latter constraints may be
justifiable, but only because they are compromises necessary to protect the liberty or security
of others, and not because they do not, in themselves, infringe the independent value of
liberty. Bentham said that any law whatsoever is an 'infraction' of liberty, and though some
such infractions might be necessary, it is obscurantist to pretend that they are not infractions
after all. In this neutral, all embracing sense of liberty as license, liberty and equality are
plainly in competition. Laws are needed to protect equality, and laws are inevitably
compromises of liberty.
Liberals like Berlin are content with this neutral sense of liberty, because it seems to
encourage clear thinking. It allows u s to identify just what is lost, though perhaps
unavoidably, when men accept constraints on their actions for som e other goal or value. It
would be an intolerable muddle, on this view, to u se the concept of liberty or freedom in such
a way that we counted a loss of freedom only when men were prevented from doing
something that we thought they ought to do. It would allow totalitarian governments to
masqu erade as liberal, simply by arguing that they prevent men from doing only what is
wrong. Worse, it would obscure the most distinctive point of the liberal tradition, which is
that interfering with a man's free choice to do what he might want to do is in and of itself an
insult to humanity, a wrong that may be justified but can never be wiped away by competing
considerations. For a true liberal, any constraint upon freedom is som ething that a decent
government must regret, and keep to the minimum necessary to accommodate the other
rights of its constituents.
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In spite of this tradition, however, the neutral sense of liberty seems to me to have caused
more confusion than it has cured, particularly when it is joined to the popular and inspiring
idea that men and women have a right to liberty. For we can maintain that idea only by so
watering down the idea of a right that the right to liberty is something hardly worth having at
all.
The term 'right' is u sed in politics and philosophy in many different senses, some of which
I have tried to disentangle elsewhere. 2 In order sensibly to ask w hether we have a right to
liberty in the neutral sense, we must fix on some one meaning of ' right' . It would not be
difficult to find a sense of that term in which we could say with some confidence that men
have a right to liberty. We might say, for example, that someone has a right to liberty if it is in
his interest to have liberty, that is, if he either wants it or if it would be good for him to have it.
In this sense, I would be prepared to concede that citizens have a right to liberty. But in this
sense I would also have to concede that they have a right, at least generally, to vanilla ice
cream. My concession about liberty, moreover, would have very little value in political debate.
I should want to claim, for example, that people have a right to equality in a much stronger
sense, that they do not simply want equality but that they are entitled to it, and I would
therefore not recognize the claim that some men and women want liberty as requiring any
compromise in the efforts that I believe are necessary to give other men and women the
equality to which they are entitled.
If the right to liberty is to play the role cut out for it in political debate, therefore, it must be
a right in a much stronger sense. In Chapter 7 I defined a strong sense of right that seems to
me to capture the claims men mean to make when they appeal to political and moral rights. I
do not propose to repeat my analysis here, but only to summarize it in this way. A successful
claim of right, in the strong sense I described, has this consequence. If someone has a right to
something, then it is wrong for the government to deny it to him even though it would be in
the general interest to do so. This sense of a right (which might be called the anti-utilitarian
concept of a right) seems to me very close to the sense of right principally u sed in political and
legal writing and argument in recent years. It marks the distinctive concept of an individual
right against the State which is the heart, for example, of constitutional theory in the United
States.
I do not think that the right to liberty would come to very much, or have much power in
political argument, if it relied on any sense of the right any weaker than that. If we settle on
this concept of a right, however, then it seem s plain that there exists no general right to liberty
as such. I have no political right to drive up Lexington Avenue. If the government chooses to
make Lexington Avenue one-way down town, it is a sufficient justification that this would be
in the general interest, and it would be ridiculous for me to argue that for some reason it
would nevertheless be wrong. The vast bulk of the laws which diminish my liberty are
justified on utilitarian grounds, as being in the general interest or for the general welfare; if, as
Bentham supposes, each of these laws diminishes my liberty, they nevertheless do not take
away from me any thing that I have a right to have. It w ill not do, in the one-way street case,
to say that although I have a right to drive up Lexington Avenue, nevertheless the
government for special reasons is justified in overriding that right. That seems silly because
the government needs no special justification - but only a justification - for this sort of
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legislation. So I can have a political right to liberty, such that every act of constraint diminishes
or infringes that right, only in such a weak sense of right that the so called right to liberty is
not competitive w ith strong rights, like the right to equality, at all. In any strong sense of right,
which would be competitive with the right to equality, there exists no general right to liberty
at all.
It may now be said that I have misunderstood the claim that there is a right to liberty. It
does not mean to argue, it will be said, that there is a right to all liberty, but simply to
important or basic liberties. Every law is, as Bentham said, an infraction of liberty, but we
have a right to be protected against only fundamental or serious infractions. If the constraint
on liberty is serious or severe enough, then it is indeed true that the government is not entitled
to impose that constraint simply because that would be in the general interest; the
government is not entitled to constrain liberty of speech, for example, w henever it thinks that
would improve the general welfare. So there is, after all, a general right to liberty as such,
provided that that right is restricted to important liberties or serious deprivations. This
qualification does not affect the political arguments I described earlier, it will be said, because
the rights to liberty that stand in the way of full equality are rights to basic liberties like, for
example, the right to attend a school of one's choice.
But this qualification raises an issue of great importance for liberal theory, w hich those who
argue for a right to liberty do not face. What does it mean to say that the right to liberty is
limited to basic liberties, or that it offers protection only against serious infractions of liberty?
That claim might be spelled out in two different ways, w ith very different theoretical and
practical consequences. Let u s suppose two cases in which government constrains a citizen
from doing what he might want to do: the government prevents him from speaking his mind
on political issues; from driving his car uptown on Lexington Avenue. What is the connection
between these two cases, and the difference between them, such that though they are both
cases in w hich a citizen is constrained and deprived of liberty, his right to liberty is infringed
only in the first, and not in the second?
On the first of the two theories we might consider, the citizen is deprived of the same
commodity, namely liberty, in both cases, but the difference is that in the first case the amount
of that commodity taken away from him is, for som e reason, either greater in amount or
greater in its impact than in the second. But that seem s bizarre. It is very difficult to think of
liberty as a commodity. If we do try to give liberty som e operational sense, such that we can
measure the relative diminution of liberty occasioned by different sorts of laws or constraints,
then the result is unlikely to match our intuitive sense of what are basic liberties and w hat are
not. Suppose, for example, we m easure a diminution in liberty by calculating the extent of
frustration that it induces. We shall then h ave to face the fact that laws against theft, and even
traffic laws, impose constraints that are felt more keenly by m ost men than con straints on
political speech would be. We might take a different tack, and measure the degree of loss of
liberty by the impact that a particular constraint has on future choices. But we should then
have to admit that the ordinary criminal code reduces choice for m ost m en more than laws
which forbid fringe political activity. So the first theory - that the difference between cases
covered and those not covered by our supposed right to liberty is a m atter of degree - must
fail.
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The second theory argues that the difference between the two cases has to do, not with the
degree of liberty involved, but with the special character of the liberty involved in the case
covered by the right. On this theory, the offense involved in a law that limits free speech is of a
different character, and not just different in degree, from a law that prevents a man from
driving up Lexington Avenue. That sounds plausible, though as we shall see it is not easy to
state what this difference in character comes to, or why it argues for a right in some cases
though not in others. My present point, however, is that if the distinction between basic
liberties and other liberties is defended in this way, then the notion of a general right to liberty
as such has been entirely abandoned. If we have a right to basic liberties not because they are
cases in which the commodity of liberty is somehow especially at stake, but because an assault
on basic liberties injures us or demeans us in some way that goes beyond its impact on liberty,
then what we have a right to is not liberty at all, but to the values or interests or standing that
this particular constraint defeats.
This is not simply a question of terminology. The idea of a right to liberty is a misconceived
concept that does a disservice to political thought in at least two ways. First, the idea creates a
false sense of a necessary conflict between liberty and other values when social regulation, like
the busing program, is proposed. Second, the idea provides too easy an answer to the
question of why we regard certain kinds of restraints, like the restraint on free speech or the
exercise of religion, as especially unjust. The idea of a right to liberty allows u s to say that
these constraints are unjust because they have a special impact on liberty as such. Once we
recognize that this answer is spurious, then we shall have to face the difficult question of what
is indeed at stake in these cases.
I should like to turn at once to that question. If there is no general right to liberty, then why
do citizens in a democracy have rights to any specific kind of liberty, like freedom of speech or
religion or political activity? It is no answer to say that if individuals have these rights, then
the community will be better off in the long run as a w hole. This idea - that individual rights
may lead to overall utility - may or may not be true, but it is irrelevant to the defence of rights
as such, because when we say that someone has a right to speak his mind freely, in the
relevant political sense, we mean that he is entitled to do so even if this would not be in the
general interest. If we want to defend individual rights in the sense in which we claim them,
then we must try to discover som ething beyond utility that argues for these rights.
I m entioned one possibility earlier. We might be able to make out a case that individuals
suffer some special damage when the traditional rights are invaded. On this argument, there
is som ething about the liberty to speak out on political issu es such that if that liberty is denied
the individual suffers a special kind of damage which makes it wrong to inflict that damage
upon him even though the community as a whole would benefit. This line of argument will
appeal to those who them selves would feel special deprivation at the loss of their political and
civil liberties, but it is nevertheless a difficult argument to pursue for two reasons.
First, there are a great many m en and women and they undoubtedly form the majority
even in democracies like Britain and the United States, who do n ot exercise political liberties
that they have, and who would not count the loss of these liberties as especially grievous.
Second, we lack a p sychological theory which would justify and explain the idea that the loss
of civil liberties, or any particular liberties, involves inevitable or even likely psychological
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damage. On the contrary, there is now a lively tradition in psychology, led by psychologists
like Ronald Laing, who argue that a good deal of mental instability in modern societies may
be traced to the demand for too much liberty rather than too little. In their account, the need
to choose, which follows from liberty, is an unnecessary source of destructive tension. These
theories are not necessarily persuasive, but until we can be confident that they are wrong, we
cannot assume that psychology demonstrates the opposite, however appealing that might be
on political grounds.
If we want to argue for a right to certain liberties, therefore, we must find another ground.
We must argue on grounds of political morality that it is wrong to deprive individuals of these
liberties, for some reason, apart from direct psychological damage, in spite of the fact that the
common interest would be served by doing so. I put the matter this vaguely because there is
no reason to assume, in advance, that only one kind of reason would support that moral
position. It might be that a just society would recognize a variety of individual rights, some
grounded on very different sorts of moral considerations from others. In what remains of this
chapter I shall try to describe only one possible ground for rights. It does not follow that men
and women in civil society have only the rights that the argument I shall make would
support; but it does follow that they have at least these rights, and that is important enough.

The right to liberties
The central concept of my argument will be the concept not of liberty but of equality. I
presume that we all accept the following postulates of political morality. Government must
treat those whom it governs with concern, that is, as human beings who are capable of
suffering and frustration, and with respect, that is, as human beings who are capable of
forming and acting on intelligent conceptions of how their lives should be lived. Government
must not only treat people with concern and respect, but with equal concern and respect. It
must not distribute goods or opportunities unequally on the ground that some citizens are
entitled to more because they are worthy of more concern. It must not constrain liberty on the
ground that one citizen's conception of the good life of one group is nobler or superior to
another's. These postulates, taken together, state what might be called the liberal conception
of equality; but it is a conception of equality, not of liberty as license, that they state.
The sovereign question of political theory, within a state supposed to be governed by the
liberal conception of equality, is the question of what inequalities in goods, opportunities and
liberties are permitted in such a state, and why. The beginning of an answer lies in the
following distinction. Citizens governed by the liberal conception of equality each have a right
to equal concern and respect. But there are two different rights that might be comprehended
by that abstract right. The first is the right to equal treatment, that is, to the same distribution
of goods or opportunities as anyone else has or is given. The Supreme Court, in the
Reapportionment Cases, held that citizens have a right to equal treatment in the distribution
of voting power; it held that one man must be given one vote in spite of the fact that a
different distribution of votes might in fact work for the general benefit The second is the
right to treatment as an equal. This is the right, not to an equal distribution of some good or
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opportunity, but the right to equal concern and respect in the political decision about how
these goods and opportunities are to be distributed. Suppose the question is raised whether
an economic policy that injures long-term bondholders is in the general interest. Those who
will be injured have a right that their prospective loss be taken into account in deciding
whether the general interest is served by the policy. They may not simply be ignored in that
calculation. But when their interest is taken into account it may nevertheless be outweighed
by the interests of others who will gain from the policy, and in that case their right to equal
concern and respect, so defined, would provide no objection. In the case of economic policy,
therefore, we might wish to say that those who will be injured if inflation is permitted have a
right to treatment as equals in the decision whether that policy would serve the general
interest, but no right to equal treatment that would outlaw the policy even if it passed that
test.
I propose that the right to treatment as an equal must be taken to be fundamental under the
liberal conception of equality, and that the more restrictive right to equal treatment holds only
in those special circumstances in which, for some special reason, it follows from the more
fundamental right, as perhaps it does in the special circumstance of the Reapportionment
Cases. I also propose that individual rights to distinct liberties must be recognized only when
the fundamental right to treatment as an equal can be shown to require these rights. If this is
correct, then the right to distinct liberties does not conflict with any supposed competing right
to equality, but on the contrary follows from a conception of equality conceded to be more
fundamental.
I must now show, however, how the familiar rights to distinct liberties - those established,
for example, in the United States constitution - might be thought to be required by that
fundamental conception of equality. I shall try to do this, for present purposes, only by
providing a skeleton of the more elaborate argument that would have to be made to defend
any particular liberty on this basis, and then show why it would be plausible to expect that
the more familiar political and civil liberties would be supported by such an argument if it
were in fact made.
A government that respects the liberal conception of equality may properly constrain
liberty only on certain very limited types of justification. I shall adopt, for purposes of making
this point, the following crude typology of political justifications. There are, first, arguments of
principle, which support a particular constraint on liberty on the argument that the constraint
is required to protect the distinct right of some individual who will be injured by the exercise
of the liberty. There are, second, arguments of policy, which support constraints on the
different ground that such constraints are required to reach some overall political goal, that is,
to realize some state of affairs in which the community as a whole, and not just certain
individuals, are better off by virtue of the constraint. Arguments of policy might be further
subdivided in this way. Utilitarian arguments of policy argue that the community as a whole
will be better off because (to put the point roughly) more of its citizens will have more of what
they want overall, even though som e of them will have less. Ideal arguments of policy, on the
other hand, argue that the community will be better off, not because more of its members will
have more of what they want, but becau se the community will be in som e way closer to an
ideal community, whether its members desire the improvement in question or not.
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The liberal conception of equality sharply limits the extent to which ideal arguments of
policy may be used to justify any constraint on liberty. Such arguments cannot be used if the
idea in question is itself controversial within the community. Constraints cannot be defended,
for example, directly on the ground that they contribute to a culturally sophisticated
community, whether the community wants the sophistication or not, because that argument
would violate the canon of the liberal conception of equality that prohibits a government from
relying on the claim that certain forms of life are inherently more valuable than others.
Utilitarian arguments of policy, however, would seem secure from that objection. They do
not suppose that any form of life is inherently more valuable than any other, but instead base
their claim, that constraints on liberty are necessary to advance some collective goal of the
community, just on the fact that that goal happens to be desired more widely or more deeply
than any other. Utilitarian arguments of policy, therefore, seem not to oppose but on the
contrary to embody the fundamental right of equal concern and respect, because they treat the
wishes of each member of the community on a par with the wishes of any other, with no
bonus or discount reflecting the view that that member is more or less worthy of concern, or
his views more or less worthy of respect, than any other.
This appearance of egalitarianism has, I think, been the principal source of the great appeal
that utilitarianism has had, as a general political philosophy, over the last century. In Chapter
9, however, I pointed out that the egalitarian character of a utilitarian argument is often an
illusion. I will not repeat, but only summarize, my argument here.
Utilitarian arguments fix on the fact that a particular constraint on liberty will make more
people happier, or satisfy more of their preferences, depending upon whether psychological
or preference utilitarianism is in play. But people's overall preference for one policy rather
than another may be seen to include, on further analysis, both preferences that are personal,
because they state a preference for the assignment of one set of goods or opportunities to him
and preferences that are external, because they state a preference for one assignment of goods
or opportunities to others. But a utilitarian argument that assigns critical weight to the
external preferences of members of the community will not be egalitarian in the sense under
consideration. It will not respect the right of everyone to be treated with equal concern and
respect.
Suppose, for example, that a number of individuals in the community holds racist rather
than utilitarian political theories. They believe, not that each man is to count for one and no
one for more than one in the distribution of goods, but rather that a black man is to count for
less and a white man therefore to count for more than one. That is an external preference, but
it is nevertheless a genuine preference for one policy rather than another, the satisfaction of
which will bring pleasure. Nevertheless if this preference or pleasure is given the normal
weight in a utilitarian calculation, and blacks suffer accordingly, then their own assignment of
goods and opportunities will depend, not simply on the competition among personal
preferences that abstract statem ents of utilitarianism suggest, but precisely on the fact that
they are thought less worthy of concern and respect than others are.
Suppose, to take a different case, that many members of the community disapprove on
moral grounds of homosexuality, or contraception, or pornography, or expressions of
adherence to the Communist party. They prefer not only that they them selves do not indulge

240

AB 2448

Taking Rights Seriously
in these activities, but that no one else does so either, and they believe that a community that
permits rather than prohibits these acts is inherently a worse community. These are external
preferences, but, once again, they are no less genuine, nor less a source of pleasure when
satisfied and displeasure when ignored, than purely personal preferences. Once again,
however, if these external preferences are counted, so as to justify a constraint on liberty, then
those constrained suffer, not simply because their personal preferences have lost in a
competition for scarce resources with the personal preferences of others, but precisely because
their conception of a proper or desirable form of life is despised by others.
These arguments justify the following important conclusion. If utilitarian arguments of
policy are to be u sed to justify constraints on liberty, then care must be taken to insure that the
utilitarian calculations on which the argument is based fix only on personal and ignore
external preferences. That is an important conclusion for political theory because it shows, for
example, why the arguments of John Stuart Mill in On Liberty are not counter-utilitarian but,
on the contrary, arguments in service of the only defensible form of utilitarianism.
Important as that conclusion is at the level of political philosophy, however, it is in itself of
limited practical significance, becau se it w ill be impossible to devise political procedures that
will accurately discriminate between personal and external preferences. Representative
democracy is widely thought to be the institutional structure most suited, in a complex and
diverse society, to the identification and achievement of utilitarian policies. It works
imperfectly at this, for the familiar reason that majoritarianism cannot sufficiently take
account of the inten sity, as distinct from the number, of particular preferences, and because
techniques of political persu asion, backed by money, may corrupt the accuracy with which
votes represent the genuine preferences of those who have voted. Nevertheless democracy
seems to enforce utilitarianism more satisfactorily, in spite of these imperfections, than any
alternative general p olitical scheme would.
But democracy cannot discriminate, within the overall preferences imperfectly revealed by
voting, distinct personal and external components, so as to provide a method for enforcing the
former while ignoring the latter. An actual vote in an election or referendum must be taken to
represent an overall preference rather than some component of the preference that a skilful
cross-examination of the individual voter, if time and expense permitted, would reveal.
Personal and external preferences are sometim es so inextricably combined, moreover, that the
discrimination is psychologically as well as institutionally impossible. That will be true, for
example, in the case of the associational preferences that many people have for members of
one race, or people of one talent or quality, rather than another, for this is a personal
preference so parasitic upon external preferences that it is impossible to say, even as a matter
of introspection, what personal preferences would rem ain if the underlying external
preference were removed. It is also true of certain self-denying preferences that many
individuals have; that is preferences for less of a certain good on the assumption, or rather
proviso, that other people will have more. That is also a preference, however noble, that is
parasitic upon external preferences, in the shape of political and moral theories, and they m ay
no m ore be counted in a defensible utilitarian argument than less attractive preferences rooted
in prejudice rather than altruism.
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I wish now to propose the following general theory of rights. The concept of an individual
political right, in the strong anti-utilitarian sense I distinguished earlier, is a response to the
philosophical defects of a utilitarianism that counts external preferences and the practical
imposi-bility of a utilitarianism that does not. It allows us to enjoy the institutions of political
democracy, which enforce overall or unrefined utilitarianism, and yet protect the fundamental
right of citizens to equal concern and respect by prohibiting decisions that seem, antecedently,
likely to have been reached by virtue of the external components of the preferences democracy
reveals.
It should be plain how this theory of rights might be used to support the idea, which is the
subject of this chapter, that we have distinct rights to certain liberties like the liberty of free
expression and of free choice in personal and sexual relations. It might be shown that any
utilitarian constraint on these liberties must be based on overall preferences in the community
that we know, from our general knowledge of society, are likely to contain large components
of external preferences, in the shape of political or moral theories, which the political process
cannot discriminate and eliminate. It is not, as I said, my present purpose to frame the
arguments that would have to be made to defend particular rights to liberty in this way, but
only to show the general character such arguments might have.
I do wish, however, to mention one alleged right that might be called into question by my
general argument, which is the supposed individual right to the free u se of property. In
chapter 11 I complained about the argument, popular in certain quarters, that it is inconsistent
for liberals to defend a liberty of speech, for example, and not also concede a parallel right of
some sort of property and its u se. There might be force in that argument if the claim, that we
have a right of free speech, depended on the more general proposition that we have a right to
something called liberty as such. But that general idea is untenable and incoherent; there is no
such thing as any general right to liberty. The argument for any given specific liberty may
therefore be entirely independent of the argument for any other, and there is no antecedent
inconsistency or even implausibility in contending for one while disputing the other.
What can be said, on the general theory of rights I offer, for any particular right of
property? What can be said, for example, in favor of the right to liberty of contract sustained
by the Supreme Court in the famous Lochner case, and later regretted, not only by the court,
but by liberals generally? I cannot think of any argument that a political decision to limit such
a right, in the way in which minimum wage laws limited it, is antecedently likely to give
effect to external preferences, and in that way offend the right of those w hose liberty is
curtailed to equal concern and respect. If, as I think, no such argument can be m ade out, then
the alleged right does not exist; in any case there can be no inconsistency in denying that it
exists while warmly defending a right to other liberties.

Notes
1 I use 'liberty' in this essay in the sense Isaiah Berlin called 'negative'.

2 See Chapter 7.
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equal concern for them. Do you find that shocking? The last of
these requirements-equal concern-requires a legislature to notice whether any group regards the activity it proposes to prohibit
or burden as a sacred duty. If any group does, then the legislature
must consider whether equal concern for that group requires an
exemption or other amelioration. If an exception can be managed
with no significant damage to the policy in play, then it might
be unreasonable not to grant that exception. Financing Catholic
adoption agencies that do not accept same-sex couples as candidates, on the same terms as financing agencies that do, might be
justified in that way, provided that enough of the latter are available so that neither babies nor same-sex couples seeking a baby are
injured. But if, as in the peyote example, an exemption would put
people at a serious risk that it is the purpose of the law to avoid,
refusing an exemption does not deny equal concern. That priority
of nondiscriminatory collective government over private religious
exercise seems inevitable and right.

The New Religious Wars
Early in this book I described a new forum of the ancient religious
wars: politics. We may put our new hypothesis-that the general
right to ethical independence gives religion all the protection
appropriate-to a more concrete test by considering the heated
controversies of those wars in its light. These are not battles between different organized religions; they are wars between the believers and nonbelievers. In many nations it is now a particularly
divisive issue whether emblems of religious allegiance may be
worn in public schools, governmental offices and buildings, and
public space. There have been acrimonious and sometimes violent
battles about whether public schools may set aside time for private

AB 2452

RELIGION WITHOUT GOD

silent prayer during a school day, whether the Ten Commandments may be placed on a courthouse wall, whether a city or town
may place a creche on a public square at Christmas, whether headscarves or burkas may be prohibited in schools or on the streets,
and whether minarets may be prohibited in Swiss cantons. Some
of the practices on this list seem to raise what American lawyers
call issues of free exercise and others what they call issues of religious establishment. But we may ask, of them all, how they must
be resolved if the only pertinent political right is the general right
of ethical independence.
Ethical independence does condemn official displays of the insignia of organized religions on courthouse walls or public streets
unless these have genuinely been drained of all but ecumenical
cultural significance-like city Santa Clauses visiting orphanages,
for instance. Otherwise such displays use state funds or property
to celebrate one godly religion, or godly religion in preference to
godless religion or no religion. Headscarves and burkas are very
different, however: these are private displays. What justification
can a state provide for prohibiting anyone from wearing them
anywhere?
It is sometimes said that a nation's law may properly aim to
instill a sense of a shared secular identity of citizens that would be
undermined by divisive badges of religious identification. But that
assumes, in violation of the right of ethical independence, that
one kind of identification is more admirable than another, or that,
contrary to what many citizens think, religious identification is
not sufficiently important to trump all patriotic identifications. A
state may invent other justifications for such prohibitions that are
not on their face violations of ethical independence. It may claim,
for instance, that when some students wear badges of a particular
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religion, other students feel compelled to protest, out of a sense of
duty to their own faith, and academic discipline and quality suffer.
But there is no evidence for this and so it appears to be rationalization. Banning headscarves has long been a very divisive issue
in Turkey; the long-standing ban has provoked rather than prevented much violence there. Turkey is also the clearest example
of why the ban offends ethical independence: it was a central part
of Kemal Ataturk's campaign to change what Turks considered a
responsible way to live their lives: to switch their culture from devout observance to full secularism.
Public school prayer is a more complex matter. Near one extreme
is the British practice of requiring a daily Christian prayer in all
except a few schools. Near the other is the French flat prohibition
of any religious moment in public schools. In the United States,
after an extended debate structured by several Supreme Court
decisions, practice is apparently gravitating toward permitting
schools to adopt what is called a ((moment of silence" in which students are free to pray or, as it is frequently put, ((meditate" as they
wish. Or simply to rest their eyes. Ethical independence is, I think,
satisfied by this practice unless the legislative record displays an
intention specifically to benefit theistic religion. On its face, providing a moment of silence is neutral between godly and godless
religious students and students who believe they have nothing to
meditate about.
Now consider religion in public education from the perspective
of the general right to ethical independence rather than a special
right with respect to religion. I mentioned earlier a particular
issue: Does a public school board violate religious freedom when
it mandates the teaching of intelligent design in biology classes as
an alternative to Darwinian evolution? Nagel, recall, pointed out
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that the assumption that intelligent design is bad science presupposes atheism, which is a religious position, so that banning intelligent design means the state taking sides on a religious matter.
His point is pertinent when we understand religious freedom in
subject-matter terms, as a special right requires. If we rely not on
any special right, however, but on the more general right to ethical
independence, we see the matter differently.
Ethical independence requires that government not restrict citizens' freedom when its justification assumes that one conception
of how to live, of what makes a successful life, is superior to others.
It is often an interpretive question, and sometimes a difficult one,
whether a policy does reflect that assumption. In the circumstances of American culture, a school board's decision to mandate
the teaching of intelligent design as an alternative to Darwinism
reflects not only the assumption that a god capable of creation exists, just as a strict matter of cosmic history, but the endorsement
of a full set of ethical attitudes about the role of religion in a
well-lived life and an ambition to inculcate those ethical attitudes
in new generations. It does not wish simply to restor e balance to
an academic subject, as a board might that insisted that American history include material documenting the abuses of slavery.
The political campaigns that first tried to make schools teach creationism- that the Earth is only seven thousand years old- and
then pressed the apparently more sophisticated intelligent design
thesis when the courts ruled creationism out are different: they
are part of a national campaign of the so-called religious right
to increase the role of godly religion in public life. That is an
interpretive judgment but not, I think, a difficult one. The American judge who declared unconstitutional a requirement to teach
intelligent design in public schools relied on that interpretive con-
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elusion. He held that the histories, practices, and statements of the
majority members of the school board suggested that they were
acting not primarily for purely academic motives but in the spirit
of that national campaign.
The same interpretive question might be asked, of course, about
a school board's decision to teach the evidence for and against
Darwin's theory without mentioning the alternative of intelligent
design. We might ask whether that decision reflects an ambition
to persuade students away from theistic religion. That would be
an implausible hypothesis in modern American culture, however.
The scientific and lay communities that have accepted the general
theme of Darwinian evolutionary theory include a great number
of people who hold to some godly religion; they believe that their
belief in evolution is perfectly consistent with a belief in a god.
Nor can science teachers sensibly be understood as engaged in any
campaign to promote atheism. When we judge the matter from
the perspective of ethical independence, we find not Nagel's symmetry but an important asymmetry.
We come back, finally, to what is undoubtedly the most divisive
issue of all: sexual and reproductive morality. When the Supreme
Court decided that a state lacks power to criminalize homosexual
acts, or early abortions, it located its opinions doctrinally in the
equal protection and due process clauses of the US Constitution rather than the First Amendment's guarantees of religious freedom.
It had no choice. Opponents of homosexuality and abortion very
often cite a god's will as warrant, but not invariably, and, as I said,
few men or women who want choice in these matters conceive
their desire as grounded in religion. But if, quite apart from the
state of American constitutional law, we treat religious freedom
as part of ethical independence, then the liberal position becomes
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mandatory. So does gender equality in marriage. I have argued for
these claims in other work, and though even this summary statement will provoke dismay, I will not repeat or elaborate on my arguments here.1.2.
In 2009, in a referendum decision that shocked the world, Swiss
citizens amended their constitution to prohibit the building of
minarets anywhere in their country. The federal government and
the Catholic Church, among a great variety of institutions, opposed the ban, but it nevertheless succeeded by a substantial majority in a referendum. One of the main proponents of the ban
argued that because the Islamic religion does not require minarets
to be built at mosques, the prohibition could not be regarded as a
violation of freedom of religion. If we conceive freedom of religion
as a special right confined to religious subjects, then the fact that
minarets answer to no religious duty or requirement-if that is a
fact-might seem pertinent. But if we conceive of religious freedom as a central case of a more general right to ethical independence, that fact becomes wholly irrelevant. No one familiar with the
controversy can doubt that the referendum vote expressed an indiscriminate condemnation of the religion and culture of Islam. It
declared war on the egalitarian ideal of ethical independence.
I close this chapter with a hope; indeed, if you won't object, a
prayer. In this book I suggest that people share a fundamental religious impulse that has manifested itself in various convictions
and emotions. For most of history, that impulse has generated two
kinds of convictions: a belief in an intelligent supernatural forcea god-and a set of profound ethical and moral convictions. These
two kinds of belief are both consequences of the more fundamental attitude, but they are independent of one another. Atheists can
therefore accept theists as full partners in their deepest religious
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ambitions. Theists can accept that atheists have the same grounds
for moral and political conviction as they do. Both parties may
come to accept that what they now take to be a wholly unbridgeable gap is only an esoteric kind of scientific disagreement with no
moral or political implications. Or at least many more of them can.
Is that much too much to hope? Probably.
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Our statement on sex and gender
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As the national body charged with protecting and promoting equality and human rights
in Britain, we welcomed the Scottish and UK governments’ consultations on proposed
changes to the Gender Recognition Act 2004 to remove unnecessary barriers trans
people currently face in obtaining a Gender Recognition Certi cate (GRC) in England,
Wales and Scotland.
In UK law, ‘sex’ is understood as binary, with a person’s legal sex being determined by
what is recorded on their birth certi cate. A trans person can change their legal sex by
obtaining a GRC. A trans person who does not have a GRC retains the sex recorded on
their birth certi cate for legal purposes.
The Equality Act 2010 protects individuals sharing a protected characteristic
(https://www.equalityhumanrights.com/en/equality-act/protected-characteristics) from
discrimination and harassment. Protected characteristics include sex (being a man or a
woman) and gender reassignment (an individual who is ‘proposing to undergo, is
undergoing or has undergone a process or part of a process to reassign their sex’).
There is no requirement for a trans person to have any kind of medical supervision or
intervention in order to be protected from gender reassignment discrimination.

Certain exceptions in the Act set out circumstances in which it is permissible to treat
someone differently because of their sex or gender reassignment, for reasons of public
policy or to protect the rights of others. The use of such exceptions generally needs to
be justi ed as being a proportionate way to achieve a legitimate objective. This will often
require a case-by-case approach to determine what is legitimate and proportionate in
any given circumstance.
Under the Act, the protection from gender reassignment discrimination applies to all
trans people who are proposing to go, are undergoing or have undergone (part of) a
process of gender reassignment. There are some exceptions permitting different
treatment on the basis of gender reassignment, for example the exceptions related to
single-sex services and associations. These exceptions do not hinge on whether or not
an individual has a GRC. Any use of the exceptions permitting different treatment must
be objectively justi ed, meaning that it must be a proportionate means of achieving a
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legitimate aim, and will therefore depend on the particular circumstances. While an
individual’s possession, or not, of a GRC may be part of the evidence a court would
consider in a gender reassignment discrimination case, it is unlikely to be a determining
factor. The one exception to this relates to the solemnisation of marriage through
religious ceremony in Part 6 Schedule 3 of the Act.
At the same time, a trans person is protected from sex discrimination on the basis of
their legal sex. This means that a trans woman who does not hold a GRC and is
therefore legally male would be treated as male for the purposes of the sex
discrimination provisions, and a trans woman with a GRC would be treated as female.
The sex discrimination exceptions in the Equality Act therefore apply differently to a
trans person with a GRC or without a GRC.
We recognise that the present system for obtaining a GRC may be creating unnecessary
barriers for people to have their change of sex recognised. As of July 2018, only 4,910
GRCs had been issued since the GRA came into force in 2005, which falls far short of the
number of trans people estimated to be living in Britain. While the reasons for this
disparity are not fully understood, it suggests that the current mechanism may not be
meeting the needs of its users.
However, the interaction between the Gender Recognition Act 2004 and the Equality Act
2010 is a complex area of law, which affects how people are protected from
discrimination and harassment. Our response
(https://www.equalityhumanrights.com/en/our-work/blogs/our-response-genderrecognition-act-consultation) to the England and Wales consultation
(https://www.gov.uk/government/consultations/reform-of-the-gender-recognition-act2004) sets out our view on the law and makes recommendations on the best ways to
ensure respect for everyone’s rights.
We know there are speci c concerns that removing barriers to acquiring legal gender
recognition might affect women-only spaces and services provided under the single-sex
and separate-sex service provisions in the Equality Act 2010.
Our rm legal view is that reform of the Gender Recognition Act will not erode the
special status of these important services, such as women’s refuges, health services
and clubs.
We would however recommend that any changes made to the Act are supported by
clear, practical guidance to help trans people, other service users and service providers
fully understand their rights and responsibilities.
Read our response to the UK Government's Consultation on Reform of the Gender
Recognition Act 2004 (October 2018).
(https://www.equalityhumanrights.com/en/our-work/blogs/our-response-genderrecognition-act-consultation)
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Read our response to Scottish Government Review of the Gender Recognition Act
2004 consultation (March 2018).
(https://www.equalityhumanrights.com/sites/default/ les/gender_recognition_act.pdf)

'Gender’ refers to socially constructed roles of women and men and/or an individual’s
conception of their identity. The term is often used interchangeably with ‘sex’, partly in
recognition that much of the inequality between women and men is driven by underlying
social and power structures rather than by biological sex. Although the Equality Act
protects people from discrimination because of their sex, other UK legislation (such as
the regulations requiring employers to publish their gender pay gap) refers to gender.
This may cause confusion in some circumstances. To avoid any ambiguity, we are
reviewing our use of language across our website and publications to ensure clarity and
consistency. However, it is important to note that any mistaken or structural use of the
term gender does not affect how the law works in practice.
As with the Scotland consultation, in preparing our response to the England and Wales
consultation we consulted widely and gave careful consideration to the need to respect
the rights of all individuals affected by any proposed changes. The issues at stake are
complex and personal, and we are aware that some people have expressed concerns
and uncertainty about the effect of change. It is essential that we all continue to engage
in a constructive and respectful way when we have these important conversations, in
order to understand the full implications of the current system and any proposed
changes to it.
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Introduction: Equal Treatment and the Judge
Introduction
‘…I will do right to all manner of people after the laws and usages of this realm,
without fear or favour, affection or ill will.’
1.

Fair treatment is a fundamental principle embedded in the judicial oath and is,
therefore, a vital judicial responsibility. For many judges this will be how they
will approach much of the guidance provided in this Bench Book. For most, the
principles of fair treatment and equality will be inherent in everything they do as
judges and they will understand these concepts very well. The Bench Book
seeks to support and build on that understanding. It is not intended to be
prescriptive, but simply to inform, assist and guide.

2.

Although the Bench Book does not express the law, judges are encouraged to
take its guidance into account wherever applicable.

3.

To ensure equality before the law, a judge must be free of prejudice and
partiality and conduct themselves, in and out of court, so as to give no ground
for doubting their ability and willingness to decide cases solely on their legal and
factual merits, as appears from the exercise of an objective, independent and
impartial judgment (to paraphrase Lord Bingham).

4.

True equal treatment may not, however, always mean treating everyone in the
same way. As Justice Blackmun of the US Supreme Court commented:
‘In order to get beyond racism, we must first take account of race. There is no
other way. And in order to treat some persons equally, we must treat them
differently.’
Treating people fairly requires awareness and understanding of their different
circumstances, so that there can be effective communication, and so that steps
can be taken, where appropriate, to redress any inequality arising from
difference or disadvantage. This Bench Book covers some of the important
aspects of fair treatment of which all judges should be aware, making some
suggestions as to steps that judges may wish to take, in different situations, to
ensure that there is fairness for all those who engaged in legal proceedings in
our courts and tribunals.

5.

Judges will also wish to make reference to the Guide to Judicial Conduct (now
updated to July 2016). The Guide is wide-ranging, but at its heart are the six
core judicial ‘values’ derived from the Bangalore Principles of Judicial Conduct,
namely independence, impartiality, integrity, propriety, ensuring equality of
treatment, and competence and diligence1.

6.

The Guide includes the Equality and Diversity Policy for the Judiciary, 2 which
comprises a Dignity at Work statement and a brief guide to the Equality Act
2010. These recognise that the principles of fair treatment and equality are
fundamental to the judicial role and apply both in and outside the court or
tribunal.

1

Guide to Judicial Conduct (July 2016) at www.judiciary.gov.uk/publications/guide-to-judicial-conduct/
The Equality & Diversity Policy remains current, but there are plans to update it. It can be accessed
on the Judicial Intranet.
2
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7.

By their very nature, however, these documents provide only generic
guidance. The following paragraphs deal briefly with issues that arise daily in
the court or tribunal.

Good communication
8.

Effective communication underlies the entire legal process: ensuring that
everyone involved understands and is understood. Otherwise the legal process
will be impeded or derailed.

9.

Understanding means understanding the evidence, the materials, the process,
the meaning of questions and the answers to them.

10. If someone remains silent it does not necessarily mean that they understand. It
may equally well mean that they do not understand, that they are unable to
understand, that they feel intimidated or inadequate, that they are too
inarticulate to speak up, or that they are otherwise unable to communicate
properly.
11. It may be possible for a judge to test understanding by asking a supplementary
question or summarising what he or she understands the position to be and
asking if the party or witness agrees. It is usually most reliable to ask the party
or witness to repeat back their understanding of what has been said to them.
12. Litigants in person may not have the courage to test the understanding of others
or to admit that they do not fully understand a point.
13. People perceive the words and behaviour of others in terms of the cultural
conventions with which they are most familiar. Our outlook is based on our own
knowledge and experience, and this may lead to misinterpretation or a failure to
understand those who are different or have different perspectives from us.
14. Effective communication requires an awareness of ‘where a person is coming
from’ in terms of background, culture and special needs, and of the potential
impact of those factors on the person’s participation in the proceedings. It
applies to witnesses, advocates, members of the court or tribunal staff and even
members of the public who intervene when they should not.
15. Judges should try to put themselves in the position of those appearing before
them. An appearance before a court or tribunal is a daunting and unnerving
experience. As a result parties and witnesses may appear belligerent, hostile,
rude, confused or emotional. A possible consequence is that they may not give
a good account of themselves. The court or tribunal should endeavour to put
them at their ease to enable them to do so. The more information and advice
that is available before the hearing, the easier this will be to achieve.
16. Many participants are concerned about how to address the judge. Others worry
about where they should sit and whether they should sit or stand. These
concerns add to their likely anxiety and can be dispelled by a helpful
introduction and a tactful explanation.
17. Lay people do not understand legal jargon and technical terms (‘disclosure’,
‘directions’, ‘application for permission to apply’), so judges should keep
language as simple as possible wherever this can be done, and should give
clear explanations where required.
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18. Inappropriate language or behaviour is likely to result in the perception of
unfairness (even where there is none), loss of authority, loss of confidence in
the system and the giving of offence.
19. A thoughtless comment, throw away remark, unwise joke or even a facial
expression may confirm or create an impression of prejudice. It is how others
interpret the judge’s words or actions that matters, particularly in a situation
where they will be acutely sensitive to both.

Demonstrating fairness
20. Fair treatment does not mean treating everyone in the same way: it means
treating people equally in comparable situations. For example, a litigant in
person with little understanding of law and procedure is not in a comparable
situation to a QC. It is substantive equality that counts.
21. When parties do not get the outcome they would like or expect, it is particularly
important that they feel they were fairly treated, fully heard and fully understood.
22. People who have difficulty coping with the language or procedures of the court
or tribunal, and are perhaps less engaging litigants as a result, are entitled to
justice in the same way as those who know how to use the legal system to their
advantage. Any disadvantage that a person faces in society should not be
reinforced by the legal system.
23. Judges should identify a situation in which a person may be at a disadvantage
owing to some personal attribute of no direct relevance to the proceedings, and
take steps to remedy the disadvantage without prejudicing another party.
24. The sooner the disadvantage is identified, the easier it is to remedy it. Where
possible, judges should ensure that information is obtained in advance of a
hearing about any disability or medical or other circumstance affecting a person
so that individual needs can be accommodated, eg access to interpreters,
signers, large print, audiotape, oath-taking in accordance with different belief
systems (including non-religious systems), more frequent breaks and special
measures for vulnerable witnesses can and should be considered. Very often
the steps that will be required will be obvious and may require little more than
pragmatic alterations to normal procedures.
25. Litigants in person should not be seen as an unwelcome problem for the court
or tribunal. Judges may not be able to assist them with their case, but can
ensure they have every reasonable opportunity to present it.
26. The disadvantage to litigants from poor representation is a challenging issue.
Judges should consider how representatives can be managed to assist them to
represent their client effectively.
27. People who are socially and economically disadvantaged may assume that they
will also be at a disadvantage when they appear in a court or tribunal.
28. Those at a particular disadvantage may include people from minority ethnic
communities, those from minority faith communities, those who do not speak or
understand the language of the court or tribunal, individuals with disabilities
(physical, mental or sensory), women, children, older people, those whose
sexual orientation is not heterosexual, transgender people, those who have
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been trafficked and those who through poverty or any other reason are socially
or economically marginalised.
29. It is for judges to ensure that all these can participate fully in the proceedings. It
will assist to display an understanding of difference and difficulties with a welltimed and sensitive intervention where appropriate.
30. Recognising and eliminating prejudices, including a judge’s own prejudices, is
essential to prevent wrong decisions and to prevent erroneous assumptions
being made about the credibility or actions of those with backgrounds different
from the judge’s own.
31. Unconscious prejudice (demonstrating prejudice without realising it) is more
difficult to tackle and may be the result of ignorance or lack of awareness.
32. Ignorance of the cultures, beliefs and disadvantages of others encourages
prejudice. It is for judges to ensure that they are properly informed and aware of
such matters, both in general and where the need arises in a specific case.
33. Stereotypes are simplistic mental short cuts which are often grossly inaccurate,
generate misleading perceptions and can cause mistakes. It is important not to:
•

Assume that, because people meet particular criteria (eg they are of South
Asian origin or wheelchair users), they will behave in a particular way or
have particular limitations.

•

Attach labels to people (eg learning disabled or youths) and then use the
label to undermine their rights (eg assume they are incapable of giving
evidence or that they will lie or be disrespectful).

Diversity
34. Judicial diversity, in terms of ethnicity, gender, disability and so on, is vitally
important in holding the confidence of the public and court users, as well as
bringing a variety of perspectives which realistically reflect our society. In many
courts and tribunals there has been a wide gulf in social background and life
experience between the parties and the judges making decisions. Efforts have
been made in recent years to increase diversity.
35. In addition, it is for all judges, whatever their background, to gain and hold the
confidence of those appearing in court. This entails making themselves aware
of the range of social experience of court users and treating them with
understanding and respect.

A note on terminology
36. The term ‘judge’ in this Bench Book has been used to include, where
appropriate, all judicial office holders. Similarly, on many occasions the term
‘court/courts’ has been used to encompass all courts and tribunals.
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Related content in other chapters
Further themes potentially relevant to minority ethnic women are contained in
chapter 8 (Racism, Cultural/Ethnic Differences, Antisemitism and Islamophobia).
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Overview
The following is a brief overview of the key points of this chapter. Each topic is
addressed more fully, with more practical examples, in the full chapter. Individual
subjects can be accessed directly on the links here or, via a listing of all the main
topics on the contents page for this chapter.

Gender disadvantage and stereotyping
Women remain disadvantaged in many public and private areas of their life; they are
under-represented in the judiciary, in parliament and in senior positions across a
range of jobs; and there is still a substantial pay gap between men and women.
Stereotypes and assumptions about women’s lives can lead to unlawful
discrimination.
Factors such as ethnicity, social class, sexual orientation, disability status and age
affect women’s experience and the types of disadvantage to which they might be
subject. Black, Asian and other minority ethnic women (‘BAME’) often face double
disadvantage arising from a combination of their ethnicity and gender. Assumptions
should not be made that all women’s experiences are the same.
Of course, men can suffer from gender discrimination too. This chapter reflects the
reality that this is rarer.

Caring
Women are still the primary carers of children. Overall, 73% of women with children
work, including 53% of women with children under five, but they still spend three
times as much time as men on caring for children.
Many women also provide unpaid care by looking after an ill, older or disabled family
member, friend or partner.
Women are more likely to give up work in order to care, often leading to loss of
income, career progression, pension and long-term financial security.
Parents with dependent children may have child care responsibilities which make
conventional court / tribunal sitting hours difficult or impossible. It may not be easy to
find an alternative carer, particularly for lone parents or those from socially excluded
families. Such responsibilities should be accommodated as far as reasonably
possible.

Pregnancy, maternity leave and breastfeeding
Research by the former Equal Opportunities Commission and more recently by the
Equality and Human Rights Commission with the Department of Business,
Innovation & Skills has shown high and persistent levels of discrimination against
pregnant women and new mothers in the workplace.
A woman who is heavily pregnant or has just given birth should not be expected to
attend a court or tribunal unless she feels able to do so. Pregnant women or new
mothers should be assisted to participate in the court process, whether as parties,
witnesses or representatives. If required, breaks should be permitted for
breastfeeding.
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A hearing should not be conducted in the presence of a child unless the judge is
satisfied that it is appropriate in all the circumstances for the child to see and hear
the proceedings.

Sexual harassment
Sexual harassment remains a problem for women both in and outside work.
According to a survey, 85% of women aged 18–24 have experienced unwanted
sexual attention in public places and 45% have experienced unwanted sexual
touching.
52% of women in a 2016 TUC poll had experienced some form of sexual
harassment at work.

Domestic violence
Women can be subject to domestic and gender based violence, some of which is
evident and overt; some which is less so, such as coercive control, which has a
profound and pervasive impact on a woman’s autonomy and well-being.
On average, two women in England and Wales are killed every week by a current or
former male partner. An estimated 1.8 million adults experienced domestic abuse in
2015, two thirds of whom were women. Only a small proportion report it.
Of all violence, domestic violence has the highest rate of repeat victimisation.
There are a number of significant reasons why women do not leave dangerous
partners, including safety.
The Serious Crime Act 2015 created a new offence of ‘controlling or coercive
behaviour in intimate or familial relationships’. The Home Office Statutory Guidance
Framework gives examples.

Sexual offences
Rape complainants may be reluctant to report crime because they fear that they will
be blamed for the attack. One in four people responding to a Home Office Survey in
2009 believed that a woman is partially responsible if she is raped or sexually
assaulted when she is drunk or using drugs. Some 10% felt she should be held
partly responsible if walking alone at night.
Judges hearing serious sexual offence cases must give specific directions to juries,
particularly in relation to stereotypes, as laid out in the Crown Court Compendium.
Courts should use the various tools enshrined in common law, statute, the
procedural rules and art 6 of the ECHR, which are available to ensure women can
feel safe in participating in the justice process and are protected against unjustified
intrusive questioning.

Social media
The impact of social media on women’s lives is profound. Although it can be a
positive experience for many women, women are particularly vulnerable to online
harassment, exploitation, manipulation and intimidation. Judges need to appreciate
the central role that social media plays in the lives of many women, with its own set
of norms and values which may be unfamiliar to judges.
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Women as offenders
The UK has one of the highest rates of women’s imprisonment in Western Europe.
Both gender and ethnicity have an impact on sentencing decisions and outcomes.
Black women are about 25% more likely than white women to be sentenced to
custody at Crown Court, especially in relation to certain offences.
Women are also more likely than men to be remanded in custody and then not
receive a custodial sentence.
Women’s offending can be linked to underlying mental health needs, drug and
alcohol problems, coercive relationships, financial difficulties and debt. Black, Asian
and minority ethnic women are more likely to have been living in a deprived area,
more likely to be subject to poverty, more likely to have experienced care and to
have been excluded from school.
The impact of imprisonment on women, more than half of whom have themselves
been victims of serious crime, is especially damaging and their outcomes are worse
than men’s. Although women are less than 5% of those in prison, they account for
over 25% of self-harm incidents. 8.4% of women released from prison sentences of
less than 12 months have positive employment outcomes compared to 27.3% of
men.
BAME women are more likely to experience isolation when in prison leading to
increased levels of depression, whilst at the same time they may be less likely to
seek help from health care staff.
Women are much more likely to be primary carers, with children far more directly
affected by a prison sentence as a result. The family impact of custodial sentencing
is particularly acute for black mothers as more than half of black African and black
Caribbean families in the UK are headed by a lone parent. The existence of
dependent children is a factor relevant to sentencing and whether a community order
should be preferred to a custodial sentence.

Acceptable terminology
Using acceptable terminology avoids offending parties and witnesses and gives
them confidence they will receive a fair hearing. For example:
•

Adult women should not be referred to as ‘girls’.

•

Women should be asked whether they wish to be called ‘Ms’ or ‘Mrs’, and it
should not be assumed that ‘Ms’ equates with ‘Miss’.

•

An unidentified person, eg a doctor, manager or judge, should not be
automatically referred to as ‘he’ (nor, in a female dominated profession, referred
to as ‘she’).

The Equality Act 2010
Sex discrimination is unlawful under the Equality Act 2010.
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Gender disadvantage and stereotyping
1.

Women remain disadvantaged in many public and private areas of their life.
They are under-represented in the judiciary, in parliament (32% in 2017) and in
senior positions across a range of jobs.

2.

Gender inequality is reflected in traditional ideas about, and expectations of, the
roles of women and men. Though they have shifted over time, the assumptions
and stereotypes that underpin those ideas are often very deeply rooted. It is
common to assume that a woman will have children, look after them and take a
break from paid work or work part-time to accommodate the family. However,
such assumptions and stereotypes can, and often do, have the effect of
seriously disadvantaging women and may be discriminatory, with the effect of
preventing women from accessing opportunities and experiences open to men.

3.

Factors such as ethnicity, social class, sexual orientation, disability status and
age affect women’s experience and the types of disadvantage to which they
might be subject. Black, Asian and other minority ethnic (‘BAME’) women often
face double disadvantage arising from a combination of their ethnicity and
gender. Assumptions should not be made that all women’s experiences are the
same.

4.

Of course, men can suffer from gender discrimination too. This chapter reflects
the reality that this is rarer.

Employment
Employment rates
5.

Around 47% of the UK workforce are women, and 70.8% of all women of
working age are in paid work compared to 79.8% of men.1 This figure varies
notably according to ethnicity.

6.

Over the last 40 years, employment rates for women have been rising, whilst
men’s have been falling. However, men still have consistently higher
employment rates than women, and women are still less likely to progress up
the career ladder into high paying senior roles.

The Gender Pay Gap
7.

The gender pay gap is just over 18%. It becomes much wider when women are
in their 40s, when many are returning to work after childcare breaks.2

8.

Occupation segregation is one of the main causes of the gender pay gap. The
great majority of women’s employment is concentrated in certain occupations
which are often the lowest paid. Women make up the great majority of workers
in the caring and leisure sector, admin and secretarial, and sales and customer
service. Many high paying sectors disproportionately comprise male workers,
eg managers and senior officials, and workers in skilled trade occupations.

9.

Another factor is that a much higher proportion of women work part-time. Parttime jobs tend to have a lower hourly rate of pay.

1
2

Office for National Statistics (‘ONS’), release date 13.9.17.
Figures taken from ONS 2016 survey, as analysed on the EqualPayPortal website.
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10. 65% of those aged 25 and above who are paid less than the national minimum
wage are women.3 At the other end of the scale, women are still
underrepresented in the highest paid jobs within occupations, with men making
up the majority of workers in the top 10% of earners. The pay gap amongst top
earners is also large - within the top 5% of earners, it is 45.9%.4
11. Progress has been made in female representation at company board level. By
June 2016, the percentage of women on FTSE 100 boards had increased to
26%, though only 9% were executive directorships.5
12. In an effort to tackle the issue, gender pay gap reporting has been
introduced. The Equality Act 2010 (Gender Pay Gap Information) Regulations
2017 require employers with 250 or more employees to publish statutory
calculations every year, showing how large the pay gap is between their male
and female employees.

BAME women in employment
13. According to statistics from the Department for Work and Pensions, at the end
of the 2015 calendar year, there were 670,000 more black, Asian and minority
ethnic (‘BAME’) workers in employment in Great Britain than there were in 2010
– an increase of around 24%.6
14. Women have played a role in this increase. The statistics show 109,000 more
women from an ethnic minority are in employment since 2014.
15. However, employment levels still vary widely between men and women.
Pakistani and Bangladeshi women have inactivity rates of 57.2%, compared to
19.9% for men of the same ethnicity. The inactivity rate for all women from a
minority ethnic group is 38.5% compared to 21.5% for men.

Caring
Carers of children
16. Women are still the primary carers of children, either as single parents (9 out of
10 single parents are women7), or as a couple. Overall, 73% of women with
children work, including 53% of women with children under five, but they still
spend three times as much time as men on caring for children.
17. This pattern, and the stereotype of women as child carers, also disadvantages
men. Men in the UK are spending more time with their children now, or are
wanting to do so. The number of fathers who have taken time off to look after
children has doubled in the last 20 years, supported by new rights to parental
leave. However men still work the longest hours in the EU and significantly
more men than women with dependent children work full time.

‘Non-compliance and enforcement of the Minimum Wage’: Low Pay Commission (September 2017).
TIC analysis of ONS figures, 9.11.15.
5 ‘The Female FTSE Board Report 2016’: Cranfield University School of Management.
6 ‘Labour Market Status by Ethnic Group’. DWP (April 2016).
7 Office for National Statistics.
3
4
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Caring for elderly and disabled dependants
18. Many women provide unpaid care by looking after an ill, older or disabled family
member, friend or partner. Drawing from the last census in 2011, Carers UK
UK estimate that 6.5 million people are carers, and that figure is rising. Of
those, 58% are female, with women making up 73% of the people receiving
Carer’s Allowance for caring for 35 hours or more a week.
19. Caring tends to affect men and women at different times. Women are much
more likely to care in middle age, and are more likely to be sandwich carers
(combining eldercare and childcare), which makes the reconciliation of work and
family life twice as difficult.
20. Women are more likely to give up work in order to care, often leading to loss of
income, career progression, pension and long-term financial security.
21. The imbalance reduces amongst older carers. Men are slightly more likely to
provide care than women amongst retired people – many caring for their
partners.

Accommodating different sitting hours and breaks
22. Women and men who have dependent children may have childcare
responsibilities which make conventional sitting hours difficult or impossible. It
may not be easy to find an alternative carer to fit in with court hearings and
court hours. Such responsibilities should be accommodated as far as
reasonably possible.
23. Assumptions should not be made that a man with dependent children or
relatives does not have a real need to meet caring responsibilities, eg picking up
children from school, or caring for a sick child or relative.
24. Lone parents, or those from socially excluded households, may have particular
difficulty in finding alternative childcare, being without either the networks of
family or friends or the ability to pay for help which others take for granted.8
25. The interests of justice are unlikely to be served by a witness or party being late
or distracted because of worries over childcare. With sensible listing and case
management, caring responsibilities should be readily accommodated.

Pregnancy, maternity leave and breastfeeding
Discrimination at work
26. Despite the fact that any unfavourable treatment of a woman for a reason
related to her pregnancy, pregnancy-related sickness absence or maternity
leave is unlawful discrimination, this is still widespread.
27. In 2016, the then Department for Business, Innovation and Skills (‘BIS’) and the
Equality and Human Rights Commission published the findings of their jointly
commissioned research into pregnancy and maternity discrimination in the UK.
While the research showed evidence of good employer attitudes towards, and
treatment of, new and expectant mothers, there were also some negative
results. One of the most striking findings was that discrimination had increased
8

See chapter 11 (Social Exclusion).
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since similar research by the Equal Opportunities Commission in 2005, with
more women now being made redundant or feeling forced to leave their job than
a decade ago. Another was that more than three quarters of the women
surveyed had experienced a negative or potentially discriminatory experience
as a result of their pregnancy or maternity.9

Adjustments for pregnant women in courts and tribunals
28. Consideration should always be given to accommodating pregnant women and
new and breastfeeding mothers in any proceedings, whether they are parties,
witnesses or representatives. This may require sensitive listings, start and
finish times, and breaks during the proceedings, sometimes resulting in a case
going part-heard.
29. A woman who is heavily pregnant or has just given birth should not be expected
to attend a court or tribunal unless she feels able to do so. Although every
woman is different, this is likely to apply at least to the month before the birth
and at least two months after the birth. This period would be longer if there were
complications at birth. Even a telephone hearing may be too difficult if the
woman is looking after the baby on her own. This may mean that a hearing has
to be adjourned.
30. Breaks should be allowed for breastfeeding, having checked with the mother as
to the best timing.
31. It may be possible to conduct a hearing with a baby or child in the court,
provided the baby or child is not disrupting the hearing, eg by crying or making a
noise. However, a hearing should not be conducted in the presence of a child
unless the judge is satisfied that it is appropriate in all the circumstances for the
child to see and hear the proceedings. Children under the age of 14 are not
permitted in the public gallery or courtroom of a magistrates or crown court
(other than as a defendant or witness), unless the court specifically allows them
to be present. For example, it may not be appropriate where there may be
information that might cause the child distress, anxiety or other harm.

Sexual harassment
32. Sexual harassment remains a problem for women both in and outside work. It
is defined in the Equality Act 2010 as ‘unwanted conduct that has the purpose
or effect of violating a person’s dignity or creating an intimidating, hostile,
degrading, humiliating or offensive environment’. It covers any form of
unwanted verbal, non-verbal or physical conduct of a sexual nature and any
less favourable treatment on the ground that the person had rejected or
submitted to unwanted conduct.
33. On International Women’s Day (8 March) 2016, the End Violence Against
Women Coalition published a survey of British women’s experience of sexual
harassment in public places. It found that 85% of women aged 18–24 had

‘Pregnancy and maternity-related discrimination and disadvantage: experience of employers’ and
‘Pregnancy and maternity-related discrimination and disadvantage: experience of mothers’: EHRC
and BIS (2016); ‘Pregnancy and Maternity Discrimination’: House of Commons Women and Equalities
Select Committee (2016).
9
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experienced unwanted sexual attention in public places, and 45% had
experienced unwanted sexual touching.
34. In 2015, Girlguiding UK found that 75% of girls and young women said anxiety
about potentially experiencing sexual harassment affected their lives.
35. In 2016, the TUC reported that:10
•

More than half of all women polled had experienced some form of sexual
harassment at work.

•

35% of women had heard comments of a sexual nature being made about
other women in the workplace.

•

32% of women had been subject to unwelcome jokes of a sexual nature.

•

28% of women had been subject to comments of a sexual nature about their
body or clothes.

•

Nearly one quarter of women had experienced unwanted touching (such as
a hand on the knee or lower back).

•

One fifth of women had experienced unwanted sexual advances.

•

More than one in ten women reported experiencing unwanted sexual
touching or attempts to kiss them.

•

In 9 out of 10 cases, the perpetrator was a male colleague, with nearly one
in five reporting that their direct manager or someone else with direct
authority over them was the perpetrator.

•

Four out of five women did not report the sexual harassment to their
employer. Many employees who suffer harassment are reluctant to complain
because of the fear that they may lose their job as a result of complaining.

Domestic violence and abuse
Domestic violence
36. The government defines domestic violence as: ‘Any incident of threatening
behaviour, violence or abuse (psychological, physical, sexual,11 financial or
emotional) between adults who are or have been intimate partners or family
members, regardless of gender or sexuality.’ It includes so called ‘honour based
violence’, Female Genital Mutilation (FGM) and forced marriage.
37. On average, two women in England and Wales are killed every week by a
current or former male partner.12
38. Fewer than 1 in 4 people who suffer abuse at the hands of their partner - and
only around 1 in 10 women who experience serious sexual assault - report it to
the police. Yet domestic abuse-related crimes recorded by the police accounted

‘Still just a bit of banter? Sexual harassment in the workplace in 2016’: TUC.
In Wales, the definition of domestic abuse is in s.24 Domestic Abuse and Sexual Violence (Wales)
Act 2015.
12 ONS 2015.
10
11
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for approximately 1 in 10 of all crimes in year ending March 2016.13 The majority
of domestic abuse offences (78%) consisted of violence against the person.
39. According to the Crime Survey 2016, an estimated 1.8 million adults aged 16 to
59 experienced domestic abuse in 2015, two thirds of whom were women. The
number of domestic violence crimes rose 12% in 2016 compared to 2015 – up
from 387,095 to 435,032.
40. Figures from 34 out of England’s 39 police forces show that more than 160,000
victims of domestic violence in England withdrew their support for charges
against their abusers in 2016 after police determined crimes had taken place, a
number that has increased by almost 40% compared with the previous 12
months.
41. Of all violence, domestic violence has the highest rate of repeat victimisation,
with nearly half of victims being victimised twice or more, and almost one in four
being victimised three or more times.

Coercive Control
42. The Serious Crime Act 2015 (s76) created a new offence of ‘controlling or
coercive behaviour in intimate or familial relationships’. This offence is
constituted by behaviour on the part of the perpetrator which takes place
‘repeatedly or continuously’ and has a ‘serious effect’ on the victim.
43. Controlling or coercive behaviour does not relate to a single incident. It is a
purposeful pattern of behaviour which takes place over time in order for one
individual to exert power, control or coercion over another through a range of
acts designed to make a person subordinate and/or dependent by isolating
them from sources of support, exploiting their resources and capacities for
personal gain, depriving them of the means needed for independence,
resistance and escape and regulating their everyday behaviour. It can be a
continuing act or a pattern of acts of assault, threats, humiliation and
intimidation or other abuse that is used to harm, punish, or frighten their victim.
44. The Home Office Statutory Guidance Framework gives examples of coercive
conduct as:
‘The perpetrator may limit space for action and exhibit a story of ownership and
entitlement over the victim. Such behaviours might include:

13

•

Isolating a person from their friends and family.

•

Depriving them of their basic needs.

•

Monitoring their time.

•

Monitoring a person via online communication tools or using spyware.

•

Taking control over aspects of their everyday life, such as where they can
go, who they can see, what to wear and when they can sleep.

•

Depriving them of access to support services, such as specialist support or
medical services.

ONS.
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•

Repeatedly putting them down such as telling them they are worthless.

•

Enforcing rules and activity which humiliate, degrade or dehumanise the
victim.

•

Forcing the victim to take part in criminal activity such as shoplifting, neglect
or abuse of children to encourage self-blame and prevent disclosure to
authorities.

•

Financial abuse including control of finances, such as only allowing a person
a punitive allowance.

•

Threats to hurt or kill.

•

Threats to a child.

•

Threats to reveal or publish private information (eg threatening to ‘out’
someone).

•

Assault.

•

Criminal damage (such as destruction of household goods).

•

Rape.

•

Preventing a person from having access to transport or from working.

45. Controlling or coercive behaviour does not only happen in the home. The victim
can be monitored by phone or social media from a distance, and can be made
to fear violence on at least two occasions or to adapt their everyday behaviour
as a result of serious alarm or distress.
46. There are a number of significant reasons why women do not leave dangerous
partners. Survivors can be at a higher risk when they leave violent partners.
There are other ties to homes, including identity, family, money and status
which operate as strong motivators for staying in a violent relationship. There
can be complex psychological reasons at play; an important factor is often the
erosion of self-esteem and self-worth to the point of believing that the violent
behaviour was justified, with the woman blaming herself for the violence that
she has suffered.
47. Women with uncertain immigration status have no recourse to public funds so
they are not eligible for the protection provided by refuges and may be forced to
stay within an abusive relationship.
48. Religious, cultural and social factors may be relevant. For example:
•

In some communities a woman leaving her abusive husband may be at risk
of reprisals or even of being killed by her own or her husband's family for
bringing ‘shame’ onto the family or community.

•

Concern about the impact upon children of moving away from their home,
school or community or the loss of a support network for the woman or her
children with disabilities or special needs may mean particular hardship,
isolation and the possibility that similar support may never be found in the
area she moves to.
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Female Genital Mutilation
49. Female genital mutilation (‘FGM’) is the partial or total removal of external
female genitalia for non-medical reasons. It's also known as female
circumcision or cutting. The NSPCC reports that there are an estimated
137,000 women and girls affected by FGM in England and Wales
50. Religious, social or cultural reasons are sometimes given for FGM. However,
FGM is child abuse, it is dangerous, and since 2003 it has been a criminal
offence (Female Genital Mutilation Act 2003).
51. There are no medical reasons to carry out FGM. It does not enhance fertility,
and it does not make childbirth safer. It is used to control female sexuality and
can cause severe and long-lasting damage to physical and emotional health.
52. On 31 October 2015, a new duty was introduced that requires health and social
care professionals and teachers to report ‘known’ cases of FGM. It requires
these professionals to make a report to the police if, in the course of their
professional duties, they:
•

Are informed by a girl under 18 that an act of FGM has been carried out on
her, or

•

Observe physical signs which appear to show that an act of FGM has been
carried out on a girl under 18 and have no reason to believe that the act was
necessary for the girl’s physical or mental health or for purposes connected
with labour or birth.

53. FGM protection orders can be made under Schedule 2 to the Female Genital
Mutilation Act 2003, which may contain ‘(a) such prohibitions, restriction or
requirements, and (b) such other terms, as the court considers appropriate’. The
terms of an FGM protection order may, in particular, relate to conduct outside
England and Wales as well as (or instead of) conduct within England and
Wales. The emphasis must be on protecting the girl from this type of harm. An
order can be made either on application or of the court’s own motion in any
connected family or criminal proceedings.14

Sexual offences
Who is affected?
54. The Ministry of Justice Statistical Bulletin in January 2013 reported that an
annual average of 404,000 women and 72,000 men are the victims of sexual
offences.
55. There are an estimated 85,000 female and 12,000 male victims of rape or
sexual assault by penetration every year in the UK. Only 15% of serious sexual
offences against people over 16 are reported to the police.15
56. Since the age of 16, some 5% of women in the UK have been raped, and 20%
have experienced other sexual offences such as sexual threats, unwanted
14

For a recent example, see Re X (A Child) (Female Genital Mutilation Protection Order) (Restrictions
on Travel) [2017] EWHC 2898 (Fam).
15 ‘An overview of sexual offending in England and Wales’: MOJ, Home Office and ONS Statistics
Bulletin (2013).
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touching or indecent exposure. 31% of young women aged 18-24 report having
experienced sexual abuse in childhood.16
57. Approximately 16,000 rapes are recorded by the police each year. In 2016/7,
there were 5,190 prosecutions completed and 2,991 convictions.17 These
figures are rising, but a large number of victims still drop out before trial.
58. Overall, just under two thirds of all cases prosecuted as sexual assault result in
a conviction. Most of those convicted of rape received a custodial sentence.
59. Rape complainants may be reluctant to report the crime because they fear that
they will be blamed for the attack (because of what they were wearing or the
amount they had drunk). One in four people responding to a Home Office
Survey in 2009 believed that a woman is partially responsible if she is raped or
sexually assaulted when she is drunk or using drugs. Some 10% felt she should
be held partly responsible if walking alone at night.

Directing the jury
60. A judge will not hear a serious sexual offence case unless he or she has
attended specialist training. Judges hearing such cases must give specific
directions to the jury. Examples of directions are set out in the Crown Court
Compendium.

Ensuring safe participation in the judicial process
61. There are tools available at common law, in statute, in the Family, Criminal and
Civil Procedure Rules and Directions, in tribunal rules and as enshrined in the
European Convention of Human Rights to ensure women can feel safe in
participating in the justice process and are protected against unjustified intrusive
questioning. Courts should use these tools as appropriate, bearing in mind that
Article 6 of the European Convention requires – as a component of the broader
concept of a fair trial – that each party must be afforded a reasonable
opportunity to present their case and there must be a fair balance between the
parties.
Special measures in criminal hearings
62. Consideration should always be given to using the court's general and special
powers to effect a fair hearing where the case involves allegations of sexual
harassment or violence. These include the ‘special measures’ introduced by
the Youth Justice and Criminal Evidence Act 1999 (allowing evidence to be
given by television link, by DVD, video recording or behind a screen; prerecorded cross-examination of young and vulnerable witnesses and allowing
hearings in private in certain circumstances). Further information can be found
in chapter 2 (Children, Young People and Vulnerable Witnesses).
63. There are automatic reporting restrictions in criminal proceedings, and where an
allegation of rape or of other specified sexual offences is made, no matter
relating to the complainant shall be included in any publication if it is likely to

16
17

NSPCC (2011).
‘Violence against Women and Girls Report 2016-2017’: CPS.
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lead to their identification. The circumstances in which anonymity can be lifted
are very limited (Sexual Offences (Amendment) Act 1992).
Evidence via video link, anonymity, in civil proceedings
64. In the context of civil proceedings, there is a general discretion under the Civil
Procedure Rules to permit evidence to be given by video link.18 Though the
usual rule is that hearings will be in public except in certain classes of case, the
civil courts also have power to hold hearings in private if it is considered
necessary in the interests of justice.19 In addition, a court may order that the
identity of any party or witness must not be disclosed if it considers it necessary
in order to protect the interests of that party or witness.20
65. The specific rule permitting video evidence in the Civil Procedure Rules is itself
based on the requirements of the ‘overriding objective’ under CPR rule 1.1, ie to
ensure that parties are placed on an equal footing.
66. Tribunals have similar powers to regulate their own procedures for taking
evidence and ensuring anonymity where appropriate. For example, rule 50 of
the Employment Tribunal (Constitution & Rules of Procedure) Regulations 2013
contains similar provisions on anonymity which can be used in appropriate
cases, eg, where the claim concerns sexual harassment or offences.

Social media
67. Social media networking sites such as Facebook, Instagram, Twitter, Snapchat,
Whatsapp, LinkedIn, Skype, Pinterest are an integral part of most people’s
lives. It cannot be assumed that their impact is limited to the younger
generation. Both women and men are prolific users of social media: 76% of
women in the UK with access to the internet use social networking sites, as do
72% of men.
68. According to recent studies (PEW research centre), men and women use social
media differently. Women are more likely to use social networking sites to make
connections and stay in touch with family or friends. Men, by contrast, often use
social media to perform research, gather relevant contacts and build
influence. Women are much more likely to use their mobile phones to network
(69% of women compared to 39% of men).
69. Social networking has proved to be a force for good by enabling people faced
with isolation, exclusion and oppression to inform, communicate and support
one other. It has been crucial to the success of many progressive social and
political movements world-wide.
70. However for younger women in particular, social media can be a source of huge
pressure and anxiety, impacting on body image and confidence. Social media
has developed norms of behaviour, the significance of which may not be readily
apparent. For example, the importance attached by most teenage girls to the
number of ‘likes’ and number of ‘followers’ that they attract and the consequent

18

Civil Procedure Rule (CPR) rule 32.3; Practice Direction 32, Annex 3; Rowland v Brock [2002] 4 All
ER 370, Newman J.
19 CPR rule 39.2(3)(g) CPR and see Practice Direction 39, paras 1.1–1.10.
20 CPR rule 39.(2)4.
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effect upon their feelings of self-worth if those numbers are low, should not be
underestimated.
71. Social networking has been beset by the profoundly anti-social behaviours of
online abuse. This entails the use of the internet or any other electronic means
to direct abusive, unwanted and offensive behaviour at an individual or group
and cyber stalking, which can take a range of forms, including:
•

Hacking into, monitoring and controlling social media (such as Facebook or
Twitter) accounts.

•

‘Sextortion’: the use of images or videos of sexual acts to extort money.

•

Revenge porn: usually following the breakup of a couple, the electronic
publication or distribution of sexually explicit material (principally images) of
one or both of the couple, the material having originally been provided
consensually for private use.

•

‘Virtual mobbing’ and ‘dog-piling’, which involve encouraging ‘virtual mobs’ to
harass individuals and incite hatred.

•

‘Trolling’: sending abusive, menacing or upsetting messages or threats on
social networks, email and chatrooms.

•

Spreading lies or personal information about the person online.

•

Creating fake accounts, hijacking and stealing online identities.

•

Posting ‘photoshopped’ images of persons on a social media platform.

•

‘Baiting’, or humiliating peers online, by labelling them as sexually
promiscuous.

•

Unwanted indirect contact with a person that may be threatening or
menacing, such as posting images of that person’s children or workplace on
a social media site.

•

’Spamming’: where offenders send victims multiple junk email or viruses.

72. The All-Party Parliamentary Group on Domestic Violence, in its
Recommendations Report on Online Abuse,21 reported that as well as often
being racist and homophobic in nature, online abuse is a gendered issue,
disproportionately affecting women and girls.
73. Research consistently shows that women are subjected to more bullying,
abuse, hateful language and threats online than men. Violence against women
and girls is increasingly perpetrated online – both through specific, online crimes
(such as image-based sexual abuse and ‘sextortion’) and through the use of
technology to perpetrate ‘traditional’ crimes. For example, perpetrators can use
technology as a vehicle to stalk and harass – behaviour which is persistent,
unwanted and causes fear to victims, is known as ‘cyberstalking’.
74. Online abuse does not exist in isolation in the ‘virtual world’. Women
experiencing domestic abuse are not only abused offline, but frequently
harassed, abused and stalked online by their partners or ex-partners. This
‘Tackling domestic abuse in a digital age: A Recommendations Report on Online Abuse by the AllParty Parliamentary Group on Domestic Violence’ (February 2017).
21
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online abuse and harassment usually forms part of a pattern of coercive and
controlling behaviour – which can encompass physical abuse, emotional and
psychological abuse, financial abuse and sexual abuse.
75. A Women’s Aid survey of survivors of domestic abuse in 2013 found that 45%
had experienced abuse online during their relationship. Technology has
delivered dangerous new mechanisms for control. Perpetrators can now use
geolocation software and spyware for surveillance, monitoring and tracking a
victim’s movements. Nearly a third of survivors surveyed by Women’s Aid have
experienced the use of spyware or GPS locators on their phone or computer by
a partner or ex-partner. Recent convictions under the new coercive control
offence show that perpetrators use digital technology to monitor victims, and
perpetrate insidious control through social media and online activity.
76. Whilst women are often the victims of these behaviours, they can also be the
perpetrators; a recent study (Demos 2015) monitoring UK Twitter for three
weeks found that women were responsible for half of all misogynistic Tweets
using the words ‘slut and whore’ during that period.
77. These and other online behaviours such as grooming and harassment can
amount to criminal offences.
78. Harassment, malicious communications, stalking, threatening violence and
incitement are all crimes, and have been so for a long time. The
Communications Act 2003 created an offence of ‘sending, or causing to be sent,
by means of a public electronic communications network, a message or other
matter that is grossly offensive or of an indecent, obscene or menacing
character’. More recently, section 33 of the Criminal Justice and Courts Act
2015 makes it an offence to ‘share private sexual photographs or films with the
intent to cause distress’. The Protection from Harassment Act 1997 also
provides for civil remedies in the form of injunctions and damages to protect a
person from harassment. Judges should be alive to other protective orders
which may be sought such as non-molestation orders, domestic violence
protection orders, and sexual harm prevention orders.
79. The DPP has published guidelines on prosecuting cases involving
communications sent via social media, which lays out the various possible
offences relating to different sorts of conduct.

Women as offenders
Who is in prison?
80. Baroness Hale DBE said in her 2005 Longford Trust Lecture:
‘It is now well recognised that a misplaced conception of equality has resulted
in some very unequal treatment for the women and girls who appear before
the criminal justice system. Simply put, a male-ordered world has applied to
them its perceptions of the appropriate treatment for male offenders…. The
criminal justice system could … ask itself whether it is indeed unjust to
women.’
81. As is stated in the Introduction to this Bench Book, true equal treatment may not
always mean treating everyone in the same way. Treating people fairly requires
awareness and understanding of their different circumstances, so that that steps
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can be taken, where appropriate, to redress any inequality arising from
difference or disadvantage. The previous life experiences of women offenders,
their reasons for offending, their offending patterns, the impact of custodial
sentences on themselves and their dependants, and the long-term effect of
prison sentences all tend to differ between men and women.
82. About 13,500 women are sent to prison in the UK every year, twice as many as
twenty years ago, many on remand or to serve short sentences for non-violent
crimes such as shop lifting, often for a first offence.22 72% of women prisoners
are serving sentences of six months or less, with 56% serving sentences of
three months or less.
83. The women’s prison population in England and Wales more than doubled
between 1995 and 2010 - from under 2,000 women to over 4,000 at any one
time. The numbers have since declined by over 10% – from 4,279 women in
April 2012 to 3,821 in April 2016. But the UK still has one of the highest rates of
women’s imprisonment in Western Europe.23
84. Both gender and ethnicity have an impact on sentencing decisions and
outcomes. For example, 26% of all women in prison have no previous
convictions, compared to 12% of men.
85. As well as being more likely than men to serve short sentences, women are
also more likely to be remanded in custody.24
86. Women’s offending is commonly linked to underlying mental health needs, drug
and alcohol problems, coercive relationships, financial difficulties and debt:
•

Over half the women in prison report having suffered domestic violence and
one in three has experienced sexual abuse.

•

Nearly half of women prisoners surveyed for a Ministry of Justice study
reported having committed offences to support someone else’s drug use,
compared to only just over one-fifth of male prisoners.

•

49% of women and 23% of men in prison are suffering from anxiety and
depression, compared to 15% of the general population. 46% of women
prisoners report they have attempted suicide at some point in their lives
compared to 21% of men. 26% of women have received treatment for a
mental health problem in the year before custody compared to 16% of men.
Custody can exacerbate mental ill health, heighten vulnerability, and
increase the risk of self-harm and suicide.25

The impact of imprisonment on women
87. Although women are less than 5% of those in prison, they account for over 25%
of self-harm incidents, an indication of the traumatic impact of imprisonment on
many.
22

Statistics in this section taken from the Prison Reform Trust.
‘Why focus on reducing women’s imprisonment?’: Prison Reform Trust (February 2017).
24 ‘Why focus on reducing women’s imprisonment?’: Prison Reform Trust (February 2017); ‘The
Corston Report – a review of women with particular vulnerabilities in the criminal justice system’:
Home Office (2007).
25 ‘The Bradley Report: Lord Bradley’s Review of People with Mental Health Problems or Learning
Disabilities in the Criminal Justice System’: Department of Health (2009).
23

Equal Treatment Bench Book

149

AB 2483

Gender

88. The impact of imprisonment on women, more than half of whom have
themselves been victims of serious crime, is especially damaging and their
outcomes are worse than men’s. Most women have neither a home nor a job to
go to on release. 8.4% of women released from prison sentences of less than
12 months had positive employment outcomes compared to 27.3% of men.
89. Women have particular difficulties with accommodation as a result of entering
prison. Even short sentences or periods on remand can lead to unpaid rent or
loss of housing benefit. Short sentences of 6 months or less are therefore long
enough to lose accommodation, but often too short to gain another home.
Women serving short sentences rarely have access to the support provided to
those serving longer sentences, making it hard to resolve housing problems and
sustain tenancies.26 It is harder for women to get rehoused than men because
they tend to be imprisoned further from home, thus losing eligibility for
assistance from local housing organisations27 or the local connection which is
often required for local authority rehousing. If they are accepted as eligible for
rehousing by the local authority, housing shortages mean they might be
rehoused a long way outside their existing community, losing support networks
on their release.28 Lack of housing in turn reduces the chances of finding
employment and increases the chance of reoffending.
90. Community orders can fulfil all of the purposes of sentencing. In particular, they
can have the effect of restricting the offender’s liberty while providing
punishment in the community, rehabilitation for the offender, and/or ensuring
that the offender engages in reparative activities. Custody should not be
imposed where a community order could provide sufficient restriction on an
offender’s liberty (by way of punishment) while addressing the rehabilitation of
the offender to prevent future crime.29 The Sentencing Council’s Definitive
Guideline 2015 on Theft Offences (February 2016), for example, says that
community orders with drug rehabilitation, alcohol treatment or mental health
treatment requirements (as applicable) may be a proper alternative to a short or
moderate custodial sentence where there is sufficient prospect of success and,
in the case of mental health difficulties, detention under a hospital order is not
warranted.
91. Research suggests that women released from prison are twice as likely to
reoffend as a comparable cohort of women given community orders.30 The
National Offender Management Service (now HM Prison and Probation Service)
says it supports the reduction of the number of women sentenced to custodial
sentences in appropriate cases by developing robust community sentences
tailored to the needs of the individual women.31

‘Home Truths: Housing for Women in the Criminal Justice System’: Prison Reform Trust.
This is a particular problem for Welsh women held in prisons in England.
28 ‘Home Truths: Housing for Women in the Criminal Justice System’: Prison Reform Trust.
29 Sentencing Council Definitive Guideline: ‘Imposition of Community and Custodial Sentences’.
Applicable to sentences given on or after 1 February 2017.
30 The impact of prison for women on the edge: paying the price for wrong decisions’: Hedderman &
Jolliffe. (2015).
31 National Offender Management Service Annual Report and Accounts (2016-7).
26
27
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92. Alternatively, if a prison sentence is necessary, strong personal mitigation or a
realistic prospect of rehabilitation might suggest it is appropriate to suspend the
sentence.32
93. There is also power to defer passing sentence for up to 6 months under the
Powers of the Criminal Courts (Sentencing) Act 2000, eg to allow an offender to
undergo addiction or mental health treatment prior to sentencing.

Dependants and primary carers
94. The existence of dependent children is a factor relevant to sentencing.33
Sentencing guidelines say being a sole or primary carer for dependent relatives
can be a mitigating factor. It is therefore important that courts are informed of
the defendant’s domestic circumstances and determine sentence following the
steps in R v Rosie Lee Petherick.34 Indeed, where the offender is on the cusp of
custody and there would be an impact on dependants which would make
custody disproportionate, a community order should be imposed rather than a
custodial sentence.35
95. Sentencing defendants with dependent children or other relatives also engages
their right to family life under article 8 of the European Convention on Human
Rights, as well as the article 8 rights of those dependants. Imprisonment
interferes with, often severely, those rights. In such cases, it is appropriate to
ask whether the interference is proportionate giving the various factors including
the purpose of sentencing.36
96. It is not sufficient to say that the offender should have considered the impact on
the children before committing the offence. The court has an independent
responsibility to consider the dependants’ rights.
97. Women are much more likely to be primary carers,37 with children far more
directly affected by a prison sentence as a result. An estimated 17,240 children
are separated from their mothers by imprisonment every year. Only 9% of
children whose mothers are in prison are cared for by their fathers in their
mother’s absence, and only 5% stay in their own home while she is
imprisoned. By contrast, most children with an imprisoned father remain with
their mother.38
98. Women tend to be imprisoned further from home than men, due to the small
number and geographical spread of women’s prisons. On average, women are
imprisoned 64 miles away from home. This affects the maintenance of
relationships, and means fewer visits being made by children to see their
mothers. This in turn is likely to increase the chances of reoffending.39
See Sentencing Council Definitive Guideline: ‘Imposition of Community and Custodial Sentences’
Ibid
33 R v Rosie Lee Petherick [2012] EWCA Crim 2214.
34 [2012] EWCA Crim 2214.
35 Sentencing Council Definitive Guideline: ‘Imposition of Community and Custodial Sentences’.
Applicable to sentences given on or after 1 February 2017.
36 R v Rosie Lee Petherick [2012] EWCA Crim 2214.
37 See section on ‘Caring’ above.
38 ‘Sentencing of Mothers: Improving the sentencing process and outcomes for women with
dependent children’: Prison Reform Trust discussion paper (2015).
39 ‘Prison Reform Trust.
32
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99. The family impact of custodial sentencing is particularly acute for black mothers
as more than half of black African and black Caribbean families in the UK are
headed by a lone parent, compared with less than a quarter of white families
and just over a tenth of Asian families.
100. International standards for women offenders are set out in the ‘United Nations
Rules for the Treatment of Women Prisoners and Non-Custodial Measures for
Women Offenders (the Bangkok Rules)’, adopted in July 2010. Rule 64 states:
‘Non-custodial sentences for pregnant women and women with dependent
children shall be preferred where possible and appropriate, with custodial
sentences being considered when the offence is serious or violent or the
woman represents a continuing danger, and after taking into account the best
interests of the child or children, while ensuring that appropriate provision has
been made for the care of such children.’

BAME women offenders
101. A report by Jane Cox and Katharine Sacks-Jones; ‘‘Double disadvantage’ The
experiences of Black, Asian and Minority Ethnic women in the criminal justice
system’ April 2017, which was commissioned by the Lammy Review, the
independent review of the treatment of, and outcomes for, BAME individuals in
the Criminal Justice System, highlighted the additional disadvantages faced by
women offenders from BAME communities.
102. See ‘BAME women and the criminal justice system’ in chapter 8 (Racism,
Cultural/Ethnic Differences, Antisemitism and Islamophobia) for more on the
Lammy Review, BAME women and the criminal justice system.
103. 18% of female prisoners are BAME, compared to 14% of the general
population. Within this, some groups of women are particularly overrepresented,
most notably black or black British women who make up 8.8% of female
prisoners, compared to 3.3% of the general population. Ministry of Justice
analysis shows that black women are about 25% more likely than white women
to be sentenced to custody at Crown Court. Disproportionate outcomes are
particularly noticeable for certain offences. For example, for every 100 white
women sentenced to custody at crown courts for drug offences, 227 black
women received custodial sentences.
104. The government commissioned Corston Report in 2007 highlighted the fact that
that BAME women were ‘more likely to be living in a deprived area, more likely
to be subject to poverty, have experienced care and been excluded from school.
They are also more likely to be remanded in custody than white offenders and
their disadvantages continue in the criminal justice system where they are
further marginalised. These women face the same barriers in accessing
services to help them alter their lives and in resettlement on release from prison
as white women but they are further disadvantaged by racial discrimination,
stigma, isolation, cultural differences, language barriers and lack of employment
skills.’
105. HM Inspectorate of Prisons also noted that BAME women are more likely to
experience isolation when in prison, leading to increased levels of depression,
whilst at the same time they may be less likely to seek help from health care
staff.
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106. The report raised significant concerns about insufficient access to translators for
women who do not speak English fluently, combined with a legal process which
was confusing and jargon-loaded. See chapter 8 for more on Communicating
Interculturally, whether speaking in English or through Interpreters.
107. There is evidence that some foreign national women in prison may have been
trafficked and coerced into offending, but they are too terrified to disclose this
for fear of retaliation.40 See chapter 7 for more on Modern Slavery.

Guidelines and standards for the treatment of women offenders
108. The following guidelines and standards apply:
•

United Nations Rules for the Treatment of Women Prisoners and nonCustodial Measures for Women Offenders (The Bangkok Rules).

•

The Prison Service ‘Gender Specific Standards’ provide guidance on the
various stages of custody and consider the needs of different women – such
as young and older women, BAME women, foreign national women, women
with disabilities, women serving a life sentence and women with children.

•

The public sector gender equality duty applies to prisons, probation services
and court staff.

Marriage and divorce
109. A civil marriage or partnership must take place at a registry office or venue
approved by the local authority. Whilst a religious marriage may take place in a
church, mosque, temple or other place of worship, the relationship will not be
legally recognised unless the place of worship is either Anglican or registered by
the Registrar General for marriage. Divorce is similarly only legally recognised
if it complies with legislation.
110. There are different cultural approaches to divorce:

40

•

There are many different views on the acceptability of divorce in different
cultures.

•

In some religions, a woman cannot get a religious divorce unless her
husband agrees. Therefore, although a woman might be able to get a civil
divorce under the law in England and Wales, if her husband refuses a
religious divorce, in practical terms she cannot remarry in her community.

•

An opposite difficulty may occur where a divorce is granted by the religious
authorities, but has not been effected under civil law. The individuals might
remarry under religious law, believing they are free to do so. This could lead
to a situation where, eg, a man is married to one women under civil law and
another under religious law. This can cause complexities regarding the rights
of the respective women.

•

In some communities difficulties arise on divorce when the couple discovers
that their religious ceremony was not legally recognised, as their place of
marriage was not registered. Women in particular, more frequently the
financially weaker spouse, are likely to lose out if their rights on divorce are

‘Why focus on reducing women’s imprisonment?’: Prison Reform Trust (February 2017).
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only those of a former cohabitee, not a former wife. A woman may not even
have realised until this point that she was not married according to civil law.
111. Having said that, there are also occasions where a religious court can resolve
the divorce and related issues between the parties very sensibly, and a civil
court, though not required to follow the religious ruling, might voluntarily decide
to be guided by it. In a 2013 case,41 Mr. Justice Baker in the High Court
adjourned a divorce hearing and agreed to endorse the parties' proposal to refer
their disputes to a process of arbitration before the New York Beth Din, once he
was satisfied about the principles and approach adopted by the rabbinical
authorities. The process was successful, but Baker J stressed that the
outcome, although likely to carry considerable weight with the court, would not
have been binding and would not preclude either party from pursuing
applications to his court in respect of any of the matters in issue. He
emphasised that the court gives respect to all religious practices and beliefs,
‘[b]ut that respect does not oblige the court to depart from the welfare principle
because...the welfare principle is sufficiently broad and flexible to accommodate
many cultural and religious practices.’

Acceptable terminology
112. Use of acceptable terminology helps to maintain the confidence of users and
observers of the court system. There is rarely one rule which will be acceptable
to everyone, but the following guidelines are generally representative.

41

•

Adult women should not be referred to as ‘girls’. Instead use ‘women’ or, if
on the borderline between child and adult, ‘young women’.

•

Women should be referred to as ‘women’ and not ‘ladies’ unless in a context
where both ‘ladies and gentlemen’ is used. Some women of an older
generation, or in certain regions, may consider ‘lady’ more polite than
‘woman’, but on the whole, women would find ‘lady’ patronising in a context
where men are referred to as ‘men’.

•

Where relevant to refer to age, do not say ‘old woman’; ‘older woman’ is
preferred terminology.

•

Women should be asked how they would like to be addressed, ie as ‘Ms’,
‘Mrs’ or ‘Miss’. Do not assume that ‘Ms’ is interchangeable with ‘Miss’ or that
either mean a woman is unmarried.

•

Do not assume that a woman is using her husband’s surname. Many women
prefer to keep their single name. Moreover, in some cultural naming
systems, married women do not as a matter of practice carry the same
family name as their husband. (See ‘Names and naming systems’ for more
on different naming systems.)

•

When referring to as yet unidentified people such as other judges, doctors,
nurses, social workers etc, state ‘he or she’ (or ‘they’) for the pronoun – do
not always use ‘he’, nor in female-dominated professions, use ‘she’.

Re AI and MT [2013] EWHC 100 (Fam).
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•

Use gender-neutral language where possible, eg ‘ ‘business person’ not
‘businessman’, ‘postal operative’ not ‘postman’, ‘flight attendant’ not ‘air
hostess’, ‘chair’ not ‘chairman’.

•

It is almost never acceptable to comment on an individual’s looks,
appearance, or fragrance, or whether s/he has a nice smile.

The Equality Act 2010
113. The Equality Act 2010 prohibits discrimination in relation to ‘sex’. This means
being a man or being a woman. See the Equality Act 2010 appendix for an
overview of the Equality Act 2010 and for more detail of the application of the
Equality Act 2010 to ‘sex’.

References and resources
Click on the references below to go to the source referred to. Links were valid at the
date of publishing this edition of the Equal Treatment Bench Book, but it is possible
documents have since been moved or updated. References are in alphabetical
order.
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Overview
The following is a brief overview of the key points of this chapter. Each topic is
addressed more fully, with more practical examples, in the full chapter. Individual
subjects can be accessed directly on the links here or, via a listing of all the main
topics on the contents page for this chapter.

Who are transgender people?
Transgender is an umbrella term used to describe many different people who cross
the conventional boundaries of gender.
The term ‘transgender’ is commonly associated with those people whose gender
identity does not correspond to the gender assigned to them at birth, and who
identify with the opposite gender. They may have a strong and persistent desire to
permanently reassign their gender (‘transition’) and to live in accordance with their
gender identity. Some may seek medical treatment, eg hormone therapy and
gender reassignment surgeries, others may not. The Gender Recognition Act 2004
and Equality Act 2010 refer to this narrower group of transgender people as
‘transsexual’ people.
Despite its use in current legislation, the term ‘transsexual’ is dated and some people
find it stigmatising. It is preferable to use the term transgender – if it is necessary to
the legal proceedings to refer to a person as being transgender at all.
The gender landscape is rapidly changing. Increasing numbers of people identify, for
example, as non-binary, a-gender and gender fluid. They are also transgender
within the broader meaning of the term. UK law has not yet caught up with these
social changes.
The Gender Recognition Act 2004 enables some transgender people to apply for
legal recognition of their gender identity. For a variety of reasons, not all transgender
people apply. Everyone is entitled to respect for their gender identity regardless of
their legal gender status.
It is important to respect a person’s gender identity by using appropriate terms of
address, names and pronouns. Everyone is entitled to respect for their gender
identity, private life and personal dignity.

Discrimination, harassment and violence experienced by transgender
people
Awareness, knowledge and acceptance of transgender people has greatly increased
over the last decade. Unfortunately, however, there remains a certain mistrust of
non-conventional gender appearance and behaviour and many transgender people
experience social isolation and/or face prejudice, discrimination, harassment and
violence in their daily lives.
Social isolation, social stigma and transphobia can have serious effects on
transgender people’s mental and physical health. Research shows that levels of
self-harm and suicide ideation among young transgender people and transgender
adults are much higher than for other people.
Workplace bullying can be a daily occurrence, whether intentional or not. Many
transgender people would prefer to leave a job than incur the emotional cost of going
to an employment tribunal.
Equal Treatment Bench Book
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Treatment of transgender people in court
It should be possible to recognise a person's gender identity and their present name
for nearly all court and tribunal purposes, regardless of whether they have obtained
legal recognition of their gender by way of a Gender Recognition Certificate.
A person’s gender at birth or their transgender history should not be disclosed unless
it is necessary and relevant to the particular legal proceedings.
The Gender Recognition Act 2004 (section 22) explicitly prohibits disclosure of such
‘protected information’ where a person has applied for or obtained a Gender
Recognition Certificate. It makes a specific exception where disclosure is for the
purpose of proceedings before a court or tribunal, but this exception should be
interpreted narrowly. For more detail on section 22, see ‘Disclosure of protected
information under section 22 of the Gender Recognition Act’.
In the rare circumstances where it is necessary to disclose a person’s previous name
and transgender history, the court may consider making reporting restrictions to
prevent the disclosure of this information, or directing a private hearing.

Transgender offenders
Transgender people are likely to be highly apprehensive about being sentenced to a
term of imprisonment.
A Ministry of Justice/NOMS policy on ‘The Care and Management of Transgender
Offenders’ (PSI 17/2016; PI 16/2016) applies to prisons and providers of probation
services.
Pre-Sentence Report writers must consider requesting a full adjournment for the
preparation of a PSR where an offender discloses that they are transgender. If a
custodial sentence is likely, they must attempt to convene a Local Transgender Case
Board to determine appropriate location within the prison estate.
All transgender prisoners must be supported to express the gender with which they
identify whilst in court custody. Consideration should be given to their privacy,
dignity, well-being and arrangements for searching and personal care.

Transgender asylum seekers
Only 50 countries recognise transgender people’s rights to have their gender identity
legally recognised. In many countries, transgender people are excluded by society,
and may face widespread discrimination, prosecution, harassment and violence.
People who face persecution on the basis of their gender identity can claim asylum
in Britain. For a variety of reasons, many applicants for asylum on this basis have
difficulty in proving that they are transgender.
There is substantial evidence that transgender asylum seekers are particularly
vulnerable while held in detention, experiencing discrimination, harassment and
violence from other detainees and members of staff. In addition, the transitioning
process may be halted. Following detention, many experience long-lasting effects on
their mental health.
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Acceptable terminology
Using acceptable terminology avoids offending parties and witnesses and gives
them confidence they will receive a fair hearing. As stated above, most individuals
will find the terms ‘transgender’ and ‘trans’ acceptable, but not ‘transsexual’.
Individuals who have completed a gender transition may no longer regard
themselves as transgender, but simply as a man or as a woman. Others will be
happy to talk about their transgender history. It is advisable to read the section on
acceptable terminology in the full chapter for further guidance.

Equality Act 2010
The Equality Act 2010 appears to be limited in its protection for transgender people,
in that the protected characteristic is defined as gender reassignment.

Equal Treatment Bench Book

245

AB 2494

Transgender People

Why it is important to understand this issue
1.

Whilst awareness and understanding towards transgender people has
increased in recent years, transgender people are highly likely to experience
prejudice, discrimination and harassment in their daily lives, as well as violence.
As a consequence, they are less likely to report crime or press charges, and
they are likely to be apprehensive about coming to court, whether as an
offender, witness or victim. Some transgender people may be particularly
concerned about their previous name and gender assigned at birth being
unnecessarily revealed in court. They may also be worried about receiving
negative attention from the public and the press.

Who are transgender people?
2.

Transgender is a broad, umbrella term used to describe a wide variety of people
who cross the conventional boundaries of gender.

3.

The term ‘transgender’ is commonly used in a narrow sense to describe those
people whose gender identity does not correspond to the gender assigned to
them at birth, and who identify with the opposite gender. Such transgender
people may have a strong and persistent desire to permanently reassign their
gender and to live in accordance with their gender identity. The Gender
Recognition Act 2004 (‘GRA’) refers to this narrower group of transgender
people as ‘transsexual’ people. The Equality Act 2010 uses the term
‘transsexual’ to describe people who have the protected characteristic of
‘gender reassignment’. See the ‘Gender reassignment’ section in Appendix A on
the Equality Act 2010 for a discussion of the scope of this concept.

4.

The gender landscape is rapidly changing, as is the terminology in the field. The
broader meaning of ‘transgender’ encompasses a wide range of gender
identities and experiences which fall outside the traditional gender binary (ie
categorising people exclusively as male or female). For example, increasing
numbers of people identify as ‘non-binary’ (ie they feel neither male nor female,
and may associate with elements of both or neither gender), ‘a-gender’ (literally
‘without gender’), ‘genderqueer’ (a broad term increasingly popular among
young people who do not identify with traditional gender categories, and often
associated with a political rejection or radical subversion of conventional gender
categories) and as ‘gender fluid’ (fluctuating between genders). Some people
cross-dress on an occasional basis, some identify as ‘transvestites’; they may
also consider themselves transgender. UK law has not yet caught up with these
social changes, and presently makes express provision only for those who wish
to reassign their sex. See also ‘Acceptable terminology’ within this chapter.

5.

Despite its use in current legislation, the term ‘transsexual’ is widely considered
to be out-of-date. Some transgender people find the term stigmatising, as it is
associated with a medicalised approach, which has historically pathologised
transgender people. It is generally preferable to use the term ‘transgender’ – if it
is necessary to the legal proceedings to refer to a person as being transgender,
or having a transgender history, at all.

6.

It should go without saying that all transgender people deserve to be treated
fairly, and with respect for their private life and personal dignity.
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7.

The process of gender reassignment is usually called ‘transitioning’ in the
transgender community. Transitioning is a social process, including change of
name. Some transgender people may seek medical treatment, such as
hormone treatment and gender reassignment surgery (also called gender
confirmation surgery), others may not. Some transgender people may seek
legal recognition of their gender identity under the GRA; others may not.

8.

When some people complete their transition, they may no longer regard
themselves as transgender, but simply as men or as women. It would be
disrespectful to insist on calling them transgender against their wishes. Other
people are comfortable about being ‘out’ and about being transgender or having
a transgender history, and may explicitly identify themselves, for example, as a
‘trans man’, a ‘trans woman’ or ‘non-binary’. There are no hard and fast rules.
Self-definition is the most important criteria, and respect from others for that
choice.

9.

It is misguided to make any assumptions as to the sexual orientation of
transgender people. Gender identity refers to who you are, whilst sexual
orientation refers to who you are sexually attracted to. Transgender people can
be straight, gay/lesbian or bisexual, the same as everyone else. For example, a
transgender woman may identify as lesbian if she is attracted to women, and a
transgender man may identify as gay if he is attracted to men.

Discrimination, harassment and violence experienced by
transgender people
10. Awareness, knowledge and acceptance of transgender people has greatly
increased over the last decade. Unfortunately, however, there remains a certain
mistrust of non-conventional gender appearance and behaviour and many
transgender people experience social isolation and/or face prejudice,
discrimination, harassment and violence in their daily lives - in schools and
places of further education, in the workplace, and whilst being customers and
service users. Some people experience rejection from families, work
colleagues and friends. Some experience job or home loss, financial problems
and difficulties in personal relationships.
11. A survey for the TUC of over 5000 LGBT employees in the first half of 2017
found that almost half of transgender respondents had experienced bullying or
harassment at work and that 30% had had their transgender status disclosed
against their will. A 2017 ACAS research paper confirmed that workplace
bullying is common and that many transgender staff experience it on a daily
basis. The ACAS report also found that the level of bullying may be higher than
other rates of bullying related to, for example, sexual orientation, and that
transgender staff may look for another job rather than endure the costs and
emotional labour of going to tribunal or court. The limited protection of the
Equality Act 2010, which only covers those who are undergoing or have
undergone (or who are perceived to be undergoing or to have undergone)
gender reassignment, means non-transitioning, non-binary or otherwise gender
non-conforming people are particularly vulnerable.1
‘The Cost of Being Out at Work: LGBT+ workers' experiences of harassment and discrimination’:
TUC (2017); ‘Supporting trans employees in the workplace’: ACAS Research paper (04/17).
1
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12. UK research indicates that over two-thirds of transgender people have
experienced harassment or violence from strangers in public places because
they were identified as transgender. This includes verbal abuse, threatening
behaviour, physical and sexual assault. Transphobic hate crime is widely
believed to be greatly under-reported.2
13. Social isolation, social stigma and transphobia can have serious effects on
transgender people’s mental and physical health. Research shows that levels
of self-harm and suicide ideation among young transgender people and
transgender adults are much higher than for cisgender people (those whose
gender identity corresponds to the gender assigned to them at birth).3

Treatment of transgender people in court
14. It should be possible to recognise a person's gender identity and their present
name for nearly all court and tribunal purposes, regardless of whether they have
obtained legal recognition of their gender by way of a Gender Recognition
Certificate. See ‘Acceptable terminology’ within this chapter.
15. A person’s gender at birth or their transgender history should not be disclosed
unless it is necessary and relevant to the particular legal proceedings. Where a
person has applied for or obtained a Gender Recognition Certificate, section 22
of the Gender Recognition Act 2004 specifically applies to such
disclosure. Further details on this important issue are set out in the next
section.
16. Disclosure of gender assigned at birth may be essential, but this will be rare. It
will usually be possible to accept a person’s legal gender, or their gender
identity, for court and tribunal purposes without further inquiry. Further inquiries
may not only be intrusive and offensive, but could breach rights under article 8
of the European Convention on Human Rights (respect for private life), which
arguably means that the disclosure would need to be relevant and necessary for
the proper disposal of the legal proceedings.
17. Where appropriate in the interests of the administration of justice, the court may
consider making reporting restrictions under section 4 of the Contempt of Court
Act 1981 to prevent the disclosure of a transgender person’s previous name
and transgender history, or it may direct a private hearing.
18. It is inappropriate to enquire about, or refer to a transgender person’s medical
history, including their anatomical status, unless it is legally relevant to the case
at hand, and then this issue should be handled with utmost sensitivity and
respect for a person’s private life. Again, a private hearing might be directed
where appropriate.

For a summary of research in this field, see ‘Trans Research Review for the Equality and Human
Rights Commission’: Mitchell and Howarth (2009); ‘The Hate Crime Report: Homophobia, Biphobia
and Transphobia in the UK’: Galop (2016).
3 ‘Engendered Penalties: Transgender and Transsexual People’s Experiences of Inequality and
Discrimination’ (Whittle et al 2007); see also ‘Self-harming thoughts and behaviors in a group of
children and adolescents with gender dysphoria’: Skagerberg et al (2013) and ‘Suicide risk in the UK
trans population and the role of gender transition in decreasing suicidal ideation and suicide attempt’:
Bailey, Ellis and McNeil (2014).
2
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19. Fundamental principles of equality and acceptance of diversity demand that no
prejudice or difference in treatment is accorded to a person due to their
appearance, including their manner of dress. Any person’s gender expression
and choice of clothing should be respected unless there is an affront to public
decency or a clear intention to insult the judicial process. This applies equally to
transgender and cisgender people.

Disclosure of protected information under section 22 of the Gender
Recognition Act
20. Where a person has applied for, or obtained a Gender Recognition Certificate,
section 22 of the Gender Recognition Act 2004 makes it an offence for
someone who has obtained ‘protected information’ in an official capacity to
disclose that information to any other person. Protected information is
information about a person’s application for legal recognition of their ‘acquired
gender’ (as gender identity is referred to in the GRA) or, if they have legal
recognition, their transgender history.
21. There are a number of exceptions to section 22, one of which, section 22(4)(e),
is that it is not an offence to disclose protected information if the disclosure is for
the purpose of instituting, or otherwise for the purposes of, proceedings before a
court or tribunal.
22. The policy intention behind section 22 appears to have been that disclosure
would only be permissible if made for the purpose of court proceedings; that is
to say not as a generality within proceedings, but as relevant to the fundamental
purpose of the proceedings themselves. There are obvious instances when
disclosure will be made for this purpose, eg for the recovery of a debt incurred
in the previous name / gender. A person’s transgender history may also be a
relevant and important issue in divorce or family proceedings, or as the
background to an offence of violence against that person. In these instances,
disclosure is legitimate and necessary. However, judges should be aware of the
sensitivities, and exercise extreme caution about ‘outing’ someone where their
gender is not relevant to the specific issue(s) in the case.
23. In respect of family proceedings, Sir James Munby (President of the Family
Division of the High Court) has issued the following useful statement (cited in
the Women and Equalities Committee Report on Transgender Equality 2016,
para 80):
‘The facts of the individual cases in which the disclosure question will arise
are likely to vary widely. In some instances it will be relevant to the issues to
know that an individual has a transgender history. In others it will be entirely
irrelevant. Disclosure should not [be] permitted in those cases where it is
unnecessary and irrelevant to the issues. There is a need for judges to be
aware of and astute to the issues.’

Transgender people as victims of crime
24. UK research indicates that many transgender people avoid contact with the
criminal justice system. Reasons transgender people give for not reporting
crime include fear of exposing their transgender history, lack of confidence that
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the police will treat their complaint seriously, and lack of confidence that the
police will treat them fairly and appropriately.4
25. The number of reported transphobic hate crimes trebled between 2012 and
2015. It is impossible to know if this reflects an increase in transphobic hate
crime (possibly linked to the increased profile of transgender people in the
media and/or backlash against transgender equality rights), or an increase in
the reporting of such crime. In either event, the prosecution rate is low, leading
to a lack of trust and confidence among transgender people in the criminal
justice system.
26. Transgender people are likely to be very apprehensive about attending court.
Some may be particularly concerned that their transgender history will be
unnecessarily revealed in court. The Women and Equalities Committee Report
on Transgender Equality 2016, referred to concerns within the transgender
community about ‘inappropriate outing’ in court and stressed the importance of
building transgender people’s confidence in the criminal justice system.
27. Section 146 of the Criminal Justice Act 2003 (as amended by section 5 of the
Legal Aid, Sentencing and Punishment of Offenders Act 2012) provides for
sentences to be aggravated for any offence partly or wholly motivated by
hostility towards the victim on the grounds that the victim was (or was presumed
to be) a transgender person.5

Transgender offenders
Policy requirements
28. Transgender people are likely to be highly apprehensive about being sentenced
to a term of imprisonment. After a series of events highlighted problems with
previous practice, a revised Ministry of Justice / NOMS6 policy on ‘The Care and
Management of Transgender Offenders’7 came into force on 1 January 2017.
29. This policy contains detailed mandatory requirements and broader guidance on
the care and management of transgender offenders in the community and in
custody (whether they are on remand or have been sentenced). It applies to
providers of probation services and prisons.
30. The policy is ‘primarily concerned with offenders who identify as transgender
and who have expressed a consistent desire to live permanently in the gender
they identify with, which is opposite to the gender assigned to them at birth’, but
it also applies to ‘offenders who have a permanent neutral (non-binary) gender
identity and offenders who have a more fluid gender identity (including those
who identify as gender fluid and/or transvestite)’.
31. Some of the provisions in the ‘Care and Management of Transgender
Offenders’ policy’ have implications for court proceedings. The main points
which the court should be aware of are set out in paragraphs 32-39 below.
For a summary of relevant research in this field, see ‘Trans Research Review for the Equality and
Human Rights Commission’: Mitchell and Howarth (2009).
5 See also the Crown Prosecution Service’s ‘Guidance on Prosecuting Cases of Homophobic,
Biphobic and Transphobic Hate Crime’ (2017).
6 NOMS is now HMPPS.
7 PSI 17/2016; PI 16/2016.
4
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Care of transgender prisoners whilst in court custody
32. All transgender prisoners must be supported to express the gender with which
they identify whilst in court custody. Consideration should be given to privacy,
dignity, well-being and arrangements for searching and personal care whilst in
custody of Prison Escort Custodial Services, pursuant to ‘The Care and
Management of Transgender Offenders’ policy.

Sentencing: adjournments for Pre-Sentence Reports
33. Pre-Sentence Report (‘PSR’) writers must consider requesting a full
adjournment for the preparation of a PSR where an offender discloses that they
are transgender, on the basis that transgender people may have complex
needs. PSR writers must obtain written consent to disclose the person’s gender
assigned at birth for the purpose of writing the PSR.
34. Exceptions to the need for a full adjournment would include where custody is
not a likely sentencing outcome and the delay in proceedings may disadvantage
the offender by requiring further attendance at court.
35. Where a custodial sentence is likely, an adjournment allows relevant
professionals to contribute to decisions regarding the part of the prison estate
the offender should be located in, and how they can be properly cared for and
managed whilst in custody. Where a custodial sentence is likely, a PSR writer
must attempt to convene a pre-sentence ‘initial local transgender case board’
for this purpose.

Location within the Prison Estate
36. A transgender person who has obtained legal recognition of their gender by way
of a Gender Recognition Certificate is entitled to be located in the part of the
prison estate which reflects their legal gender.
37. Other transgender people who can demonstrate evidence of consistently living
in their gender identity may be located in the part of the prison estate which
corresponds to their gender identity.
38. Where a transgender person does not have a GRC, the decision regarding
location in the prison estate must be made by an initial local transgender case
board, ideally at the pre-sentencing stage. If this is not possible, an initial local
transgender case board must be convened within 3 days of the person being
received into custody (whether on remand or after sentencing).
39. The transgender person’s views on where they would prefer to be located within
the prison estate must to be taken into account by the board.

Transgender asylum seekers
40. Only 50 countries recognise transgender people’s rights to have their gender
identity legally recognised. In many countries, transgender people are excluded
by society, and may face widespread discrimination, prosecution, harassment
and violence.
41. People who face persecution on the basis of their gender identity can claim
asylum in Britain. One difficulty transgender asylum seekers may face is lack of

Equal Treatment Bench Book

251

AB 2500

Transgender People

reliable country-specific information on persecution of transgender people.8 This
can be because certain human rights groups see the subject as taboo, or fear
persecution themselves if they document the issue. Similarly, it can be difficult
(especially when in detention) to obtain witness statements from supporting
witnesses, who themselves fear persecution for their association with a
transgender person.9
42. There are a number of further reasons why transgender asylum seekers may
have difficulty in proving their transgender status.10 They may have previously
suppressed their gender identity and tried to conform to social expectations (as
indeed is common in the UK). Indeed, in some countries of origin, it may not be
socially, medically or legally possible to transition, so producing evidence of
transitioning is impossible. Once in the UK, they may have found it difficult to
tell immigration officials and interpreters about their status, especially those
from the same community. While in detention, they may have hidden their
gender identity for fear of abuse.
43. There is substantial evidence that transgender asylum seekers are particularly
vulnerable while held in detention, experiencing discrimination, harassment and
violence from other detainees and members of staff.11 Moreover, transgender
detainees often cannot continue their transition while in detention, which directly
affects their physical and mental well-being. Following detention, there are often
long-lasting effects on mental health. A Detention Services Order 11/2012:
‘Care and Management of Transsexuals Detainees’ (version 2.1, June 2015)
gives official guidance on the care, management and treatment of ‘transsexual’
detainees.
44. For more detail on the mental vulnerability of asylum seekers generally and their
particular needs in court, see ‘Migrants, refugees and asylum seekers’ in
chapter 8.

Gender Recognition Act 2004
45. The Gender Recognition Act 2004 (‘GRA’) enables transgender people to
change their legal gender by applying to the Gender Recognition Panel for a
Gender Recognition Certificate (‘GRC’). The Gender Recognition Panel is a
judicial body, comprising legal and medical members.
46. The Gender Recognition Panel must grant the application for a GRC if it is
satisfied that the applicant has or has had ‘gender dysphoria’ (see ‘Information
on medical diagnosis and medical treatment’ below), has lived in the ‘acquired
gender’ (as gender identity is referred to in the GRA) for two years, intends to
continue to live in the acquired gender for the rest of their lives and complies
with certain evidential and medical requirements. Note that the GRA does not
accommodate people who have a permanent non-binary gender, or a fluid
gender.

‘Fit for purpose yet?’ (Independent Asylum Commission 2008).
‘No safe refuge – Experiences of LGBT asylum seekers in detention’ (Stonewall, 2016).
10 ‘Fit for purpose yet?’ (Independent Asylum Commission 2008); ‘No safe refuge – Experiences of
LGBT asylum seekers in detention’ (Stonewall, 2016). See also the UK Border Agency Instruction:
‘Gender Identity Issues in the Asylum Claim’.
11 No safe refuge – Experiences of LGBT asylum seekers in detention’ (Stonewall, 2016).
8
9
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47. It is worth emphasising that gender reassignment surgery (also called gender
confirmation surgery) is not a pre-requisite to the grant of a GRC, although the
GRA requires evidence to be submitted to the Panel of any surgery which has
been carried out or is planned. Gender reassignment surgery is major surgery,
carrying the usual risks associated with such surgery, and there are sometimes
medical reasons as to why surgery has not been, or cannot be carried
out. Funding problems may also be a reason for delay in surgery; the
availability of funding under the National Health Service varies throughout the
UK. Within the transgender community the perceived, underlying expectation of
surgery (albeit not a formal pre-requisite to the grant of a GRC) is controversial.
48. A person who has been issued with a full GRC is entitled to be recognised in
the gender stated on their certificate for all purposes (section 9). This includes
marriage. It does not affect their status as the mother or father of a child born
prior to the grant of the GRC (section 12). Those whose birth was recorded in
the UK may use their GRC to obtain a new birth certificate.
49. Since the GRA came into force on 4 April 2005, more than 4,500 people in the
UK have been granted a full GRC. Many of these people had been living in
accordance with their gender identity for a long time before legal gender
recognition was possible. Whilst pioneering at the time, the GRA is now widely
regarded as out of date; indeed, on 3 July 2018, the government opened a 15
week consultation on reform of the Gender Recognition Act.
50. Even if they meet the GRA’s requirements, for a variety of reasons many
transgender people do not apply for a GRC. Some people feel that legal
recognition is not necessary for their day-to-day living. Some people do not
want to go down the medical route required by the GRA, in terms of obtaining a
medical diagnosis of ‘gender dysphoria’. Before the Marriage (Same Sex
Couples) Act 2013, applicants were required to divorce their spouse before they
were entitled to a full GRC. Many people did not want to take this step because
their marriage had accommodated their gender transition. Now, a person can
apply for a GRC and remain married (ie in a same-sex marriage), subject to
their spouse’s consent. However, applicants who are in a civil partnership must
dissolve their civil partnership in order to obtain a full GRC, since the Civil
Partnership Act 2004 does not permit civil partnerships between opposite sex
couples. They have the option, however, of converting their civil partnership into
a marriage
51. Although the application for a GRC involves a fee, fee waivers are available for
many applicants. For some people, the bureaucratic processes involved
(despite efforts to be facilitative) feel too onerous.

Information about medical diagnosis and medical treatment
52. As noted above, the Gender Recognition Act 2004 requires a person to be
diagnosed with ‘gender dysphoria’ in order to apply for legal recognition of their
gender. The GRA (section 23) defines ‘gender dysphoria’ as ‘the disorder
variously referred to as gender dysphoria, gender identity disorder and
transsexualism’. International diagnostic criteria shed further light on the
medical meaning of these terms.
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53. Under the International Classification of Diseases and Mental Disorders (ICD10) ‘transsexualism’ (which comes under the ICD chapter on ‘gender identity
disorders’) is defined as:
‘A desire to live and be accepted as a member of the opposite sex, usually
accompanied by a sense of discomfort with, or inappropriateness of, one's
anatomic sex, and a wish to have surgery and hormonal treatment to make
one's body as congruent as possible with one's preferred sex.’
54. There is some debate over whether gender dysphoria should be classified as a
disorder, as it has been in the past (and remains so in ICD-10). Recent years
have witnessed an international movement away from pathologising definitions,
and a recognition that the distress some transgender people feel is not inherent
in being transgender, but arises as a result of a culture that still stigmatises
people who do not conform to gender norms.
55. Most notably, the latest version of the internationally influential American
Psychiatric Association Diagnostic Statistical Manual of Mental Disorders (DSMV) has recently replaced the diagnostic term ‘gender identity disorder’ with
‘gender dysphoria’. According to DSM-V, a gender dysphoria diagnosis
involves ‘a difference between one’s experienced/ expressed gender and
assigned gender, and significant distress or problems functioning’. It lasts at
least six months and is demonstrated by at least two of the following:
•

A marked incongruence between one’s experienced/ expressed gender and
primary and/or secondary sex characteristics.

•

A strong desire to be rid of one’s primary and/or secondary sex
characteristics.

•

A strong desire for the primary and/or secondary sex characteristics of the
other gender.

•

A strong desire to be of the other gender.

•

A strong desire to be treated as the other gender.

•

A strong conviction that one has the typical feelings and reactions of the
other gender.

56. The latest version of the World Professional Association for Transgender
Health’s (WPATH’s) Standards of Care for the Health of Transsexual,
Transgender, and Gender Nonconforming People (Version 7) also emphasises
that being transsexual, transgender, or gender non-conforming is a matter of
diversity, not pathology. The WPATH Standards of Care usefully distinguishes
gender non-conformity from gender dysphoria as follows:
‘Gender non-conformity refers to the extent to which a person’s gender
identity, role, or expression differs from the cultural norms prescribed for
people of a particular sex. Gender dysphoria refers to discomfort or distress
that is caused by a discrepancy between a person’s gender identity and that
person’s sex assigned at birth (and the associated gender role and/or primary
and secondary sex characteristics). Only some gender non-conforming
people experience gender dysphoria at some point in their lives. Treatment is
available to assist people with such distress to explore their gender identity
and find a gender role that is comfortable for them.’
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57. Treatment for gender dysphoria varies from person to person. The process of
medical gender reassignment is complex and requires great personal
determination. As we have said, not all transgender people undergo gender
reassignment surgery (also called gender confirmation surgery). But for those
that do, the surgical stage is usually part of a longer and larger sequence of
events and processes that are intended to help the person’s physical identity
match their inner sense of gender identity, including cross-sex hormone
therapy. Whilst it is common to refer to gender reassignment surgery in the
singular, it may involve a number of surgeries over time.
58. Transgender people will not be eligible for surgery unless they have lived in
accordance with their gender identity for at least a year, often two years. Whilst
gender reassignment surgery is covered by the National Health Service, the
availability of funding varies throughout the UK and the waiting times for a first
appointment at a NHS Gender Identity Clinic are long. This is a cause of
concern within the transgender community.

Acceptable terminology
59. Terminology is rapidly changing in this area, and where it is necessary to refer
to someone’s transgender identity at all, they should always be consulted about
their preferred terminology.
60. As explained above ‘transgender’ is a broad, umbrella term used to describe a
wide variety of people who cross the conventional boundaries of gender,
including those whose gender identity does not correspond to the gender
assigned to them at birth.
61. Where relevant, many people will find it acceptable to be described as a ‘trans
person’ or a ‘transgender person’. Others may prefer to describe themselves
more specifically as, eg, ‘gender fluid’ or ‘non-binary’.
62. Despite its use in current legislation, the term ‘transsexual’ is widely considered
to be out-of-date, and it is offensive to many transgender people.
63. A ‘transgender woman’ (or more commonly, a ‘trans woman’) refers to a
transgender person who transitions from male to female. A ‘transgender man’
(or more commonly, a ‘transman’) refers to a transgender person who
transitions from female to male. However, as already stated, it may not be
necessary or appropriate to refer to the person’s transgender status at all.
Following transition, many people may wish to be identified simply as a woman
or as a man (as applicable).
64. The term ‘cisgender’ or ‘cis’ is often used to describe people whose gender
identity corresponds to the sex assigned to them at birth. ‘Cisgender’ has its
origin in the Latin prefix ‘cis’ which means ‘on this side of’.
65. Note that if it is necessary to refer to a person as transgender, ‘transgender’ is
an adjective, not a noun, ie a transgender person is not ‘A Transgender’. Note
also that the adjective ‘transgender’ is widely preferable to ‘transgendered’.
66. Nowadays it is generally inappropriate to refer to someone as a ‘pre-operative’
or ‘post-operative’ transgender person, as this description assumes gender
reassignment surgery and focuses on anatomy, rather than gender identity.
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67. ‘Deadnaming’ is a term used where a transgender person, in the course of
transitioning or having transitioned, is called by their birth name, or when their
birth name is otherwise referred to, instead of their chosen name. This is highly
disrespectful.
68. Showing respect for a person’s gender identity includes using appropriate terms
of address (Mr, Mrs, Ms), pronouns (he/she) and possessives (his/her). Nonbinary people may prefer to be referred to in gender-neutral terms (eg Mx, they,
their). Whilst gender-neutral terminology is not yet mainstream, this should be
accommodated wherever possible.
69. If in any doubt, it is best to ask a person how they would like to be addressed
and what pronoun they would prefer you to use. If there is a question about how
a person would like to be addressed, this will usually be dealt with before they
come into the courtroom, and you will be advised accordingly.
70. Although different identities are involved, transgender people and lesbian, gay
and bisexual people often campaign together about discrimination, and it is
common to hear the collective term, ‘LGBT’. Many research papers also look
collectively into issues of discrimination against these groups. The term ‘LGBT’
is sometimes extended by adding Q (queer or questioning), A (asexual), I
(intersex) or more generically, simply a +.

The Equality Act 2010
71. The Equality Act 2010 prohibits discrimination in relation to gender
reassignment. See the Equality Act 2010 appendix for an overview of the
Equality Act 2010 and for more detail of the application of the Equality Act 2010
to gender reassignment.
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INTRODUCTION
Since the Yogyakarta Principles were adopted in 2006, they have developed into an authoritative
statement of the human rights of persons of ‘diverse sexual orientations and gender identities’. The
period since then, has seen significant developments both in the field of international human rights
law and in the understanding of violations affecting persons of ‘diverse sexual orientations and gender
identities’, as well as a recognition of the often distinct violations affecting persons on grounds of
‘gender expression’ and ‘sex characteristics’.
The Yogyakarta Principles plus 10 (YP+10) aims to document and elaborate these developments
through a set of Additional Principles and State Obligations. YP+10 should be read alongside the
original 29 Yogyakarta Principles. Together, these documents provide an authoritative, expert
exposition of international human rights law as it currently applies to the grounds of sexual
orientation, gender identity, gender expression and sex characteristics.
The YP+10 document supplements the original 29 Yogyakarta Principles and, in fact, derives its raison
d’être from preambular paragraph 9 of those Principles:
“ACKNOWLEDGING that this articulation must rely on the current state of
international human rights law and will require revision on a regular basis in order to
take account of developments in that law and its application to the particular lives and
experiences of persons of diverse sexual orientations and gender identities over time
and in diverse regions and countries.“
This set of nine Additional Principles and 111 Additional State Obligations cover a range of rights
whose articulation has emerged from the intersection of the developments in international human
rights law with the emerging understanding of violations suffered by persons on grounds of sexual
orientation and gender identity and the recognition of the distinct and intersectional grounds of
gender expression and sex characteristics.
On the occasion of the tenth anniversary of the Yogyakarta Principles, the International Service for
Human Rights and ARC International in consultation with experts and civil society stakeholders,
established a Drafting Committee tasked with developing the YP+10 document.
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The entire process was aided by a Secretariat comprised of civil society representatives and
institutions. The Drafting Committee, once constituted, put out an open call for submissions in order
to ensure that the output would be informed both by developments in international human rights law
and by lived experience. Drawing both on the submissions received, as well as relevant research and
expertise, the Drafting Committee prepared a Draft Document which was then discussed, substantially
elaborated and adopted following an Experts’ Meeting held in Geneva from 18-20 September 2017.
The experts included persons from all regions, from multiple legal traditions, and of diverse sexual
orientations, gender identities, gender expressions and sex characteristics.
The YP +10 document was thus informed by an open consultation among multiple stakeholders in
the field and hence reflects some of the key issues and developments relating to the specific forms
of rights violations experienced by persons on grounds of sexual orientation, gender identity, gender
expression and sex characteristics.
The YP+10 document is an affirmation of existing international legal standards as they apply to
all persons on grounds of their sexual orientation, gender identity, gender expression and sex
characteristics. States must comply with these principles both as a legal obligation and as an aspect
of their commitment to universal human rights.
Members of the Drafting Committee:
Mauro Cabral Grinspan
Morgan Carpenter
Julia Ehrt
Sheherezade Kara
Arvind Narrain
Pooja Patel
Chris Sidoti
Monica Tabengwa
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WE, THE SECOND INTERNATIONAL PANEL OF
EXPERTS IN INTERNATIONAL HUMAN RIGHTS LAW,
SEXUAL ORIENTATION, GENDER IDENTITY, GENDER
EXPRESSION AND SEX CHARACTERISTICS

PREAMBLE
RECALLING that the Yogyakarta Principles on the application of international human rights law
in relation to sexual orientation and gender identity, adopted in November 2006, provided in a
preambular paragraph that the Yogyakarta Principles must rely on the current state of international
law and will require revision on a regular basis in order to take account of developments in that law
and its application to the particular lives and experiences of persons of diverse sexual orientations
and gender identities over time and in diverse regions and countries;
NOTING that there have been significant developments in international human rights law and
jurisprudence on issues relating to sexual orientation, gender identity, gender expression and sex
characteristics, since the adoption of the Yogyakarta Principles;
RECALLING the Yogyakarta Principles’ definitions of ‘sexual orientation’ and ‘gender identity’;
UNDERSTANDING ‘gender expression’ as each person’s presentation of the person’s gender through
physical appearance – including dress, hairstyles, accessories, cosmetics – and mannerisms, speech,
behavioural patterns, names and personal references, and noting further that gender expression may
or may not conform to a person’s gender identity;
NOTING that ‘gender expression’ is included in the definition of gender identity in the Yogyakarta
Principles and, as such, all references to gender identity should be understood to be inclusive of
gender expression as a ground for protection;
UNDERSTANDING ‘sex characteristics’ as each person’s physical features relating to sex, including
genitalia and other sexual and reproductive anatomy, chromosomes, hormones, and secondary
physical features emerging from puberty;
NOTING that ‘sex characteristics’ as an explicit ground for protection from violations of human
rights has evolved in international jurisprudence, and recognising that the Yogyakarta Principles
apply equally to the ground of sex characteristics as to the grounds of sexual orientation, gender
identity and gender expression;
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INCLUDING, in sexual orientation, gender identity, gender expression and sex characteristics,
actual, perceived and attributed sexual orientation, gender identity, gender expression and sex
characteristics as the case may be;
RECOGNISING that the needs, characteristics and human rights situations of persons and populations
of diverse sexual orientations, gender identities, gender expressions and sex characteristics are
distinct from each other;
NOTING that sexual orientation, gender identity, gender expression and sex characteristics are each
distinct and intersectional grounds of discrimination, and that they may be, and commonly are,
compounded by discrimination on other grounds including race, ethnicity, indigeneity, sex, gender,
language, religion, belief, political or other opinion, nationality, national or social origin, economic
and social situation, birth, age, disability, health (including HIV status), migration, marital or family
status, being a human rights defender or other status;
NOTING that violence, discrimination, and other harm based on sexual orientation, gender identity,
gender expression and sex characteristics manifests in a continuum of multiple, interrelated and
recurring forms, in a range of settings, from private to public, including technology-mediated settings,
and in the contemporary globalised world it transcends national boundaries;
RECOGNISING that violence, discrimination and other harm based on sexual orientation, gender
identity, gender expression and sex characteristics have an individual as well as a collective dimension
and that acts of violence and discrimination which target the individual person are also an attack
on human diversity, and on the universality and indivisibility of human rights;
ACKNOWLEDGING that the following Additional Principles, State Obligations and Recommendations
are based on the current state of international human rights law and will require revision on a regular
basis in order to take account of legal, scientific and societal developments and their application
to the particular lives and experiences of persons of diverse sexual orientations, gender identities,
gender expressions and sex characteristics over time and in diverse regions and countries.

FOLLOWING CONSULTATION WITH EXPERTS AND AN
EXPERTS’ MEETING HELD IN GENEVA, SWITZERLAND,
FROM 18 TO 20 SEPTEMBER 2017, HEREBY ADOPT THESE
PRINCIPLES AND, IN DOING SO:
AFFIRM the continuing validity of the original 29 Yogyakarta Principles of 2006;
DECLARE these Additional Principles, State Obligations and Recommendations as
supplementary to the original Yogyakarta Principles.
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ADDITIONAL PRINCIPLES
PRINCIPLE

30

THE RIGHT TO STATE PROTECTION
Everyone, regardless of sexual orientation, gender identity, gender expression or
sex characteristics, has the right to State protection from violence, discrimination
and other harm, whether by government officials or by any individual or group.
STATES SHALL:
A. Exercise due diligence to prevent, investigate, prosecute, punish and provide
remedies for discrimination, violence and other harm, whether committed by State
or non-State actors;
B. Take appropriate and effective measures to eradicate all forms of violence,
discrimination and other harm, including any advocacy of hatred that constitutes
incitement to discrimination, hostility, or violence on grounds of sexual
orientation, gender identity, gender expression or sex characteristics, whether by
public or private actors;
C. Compile statistics and research on the extent, causes and effects of violence,
discrimination and other harm, and on the effectiveness of measures to prevent,
prosecute and provide reparation for such harm on grounds of sexual orientation,
gender identity, gender expression and sex characteristics;
D. Identify the nature and extent of attitudes, beliefs, customs and practices that
perpetuate violence, discrimination and other harm on grounds of sexual orientation,
gender identity, gender expression and sex characteristics, and report on the
measures undertaken, and their effectiveness, in eradicating such harm;
E. Develop, implement and support education and public information programmes to
promote human rights and to eliminate prejudices on grounds of sexual orientation,
gender identity, gender expression and sex characteristics;
F. Ensure sensitivity training of judicial and law enforcement officers and other public
officials on issues relating to sexual orientation, gender identity, gender expression
and sex characteristics;
G. Ensure that laws against rape, sexual assault and sexual harassment protect all
persons regardless of their sexual orientation, gender identity, gender expression
and sex characteristics;
H. Establish support services for victims of rape, sexual assault and harassment, and
other forms of violence and harm on grounds of sexual orientation, gender identity,
gender expression, and sex characteristics;

8
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I. Ensure that human rights violations are vigorously investigated and, where evidence
is found, those responsible are prosecuted and, if convicted, punished as appropriate;
J. Ensure access to effective complaints procedures and remedies, including reparation,
for victims of violence, discrimination and other harm on grounds of sexual
orientation, gender identity, gender expression and sex characteristics.

THE RIGHT TO LEGAL RECOGNITION
Everyone has the right to legal recognition without reference to, or requiring
assignment or disclosure of, sex, gender, sexual orientation, gender identity, gender expression or sex characteristics. Everyone has the right to obtain
identity documents, including birth certificates, regardless of sexual orientation, gender identity, gender expression or sex characteristics. Everyone
has the right to change gendered information in such documents while gendered information is included in them.

PRINCIPLE

31

STATES SHALL:
A. Ensure that official identity documents only include personal information that is
relevant, reasonable and necessary as required by the law for a legitimate purpose,
and thereby end the registration of the sex and gender of the person in identity
documents such as birth certificates, identification cards, passports and driver
licences, and as part of their legal personality;
B. Ensure access to a quick, transparent and accessible mechanism to change names,
including to gender-neutral names, based on the self-determination of the person;
C. While sex or gender continues to be registered:
i. Ensure a quick, transparent, and accessible mechanism that legally recognises
and affirms each person’s self-defined gender identity;
ii. Make available a multiplicity of gender marker options;
iii. Ensure that no eligibility criteria, such as medical or psychological interventions,
a psycho-medical diagnosis, minimum or maximum age, economic status,
health, marital or parental status, or any other third party opinion, shall be a
prerequisite to change one’s name, legal sex or gender;
iv. Ensure that a person’s criminal record, immigration status or other status is
not used to prevent a change of name, legal sex or gender.

9
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PRINCIPLE

32

THE RIGHT TO BODILY
AND MENTAL INTEGRITY
Everyone has the right to bodily and mental integrity, autonomy and selfdetermination irrespective of sexual orientation, gender identity, gender
expression or sex characteristics. Everyone has the right to be free from torture
and cruel, inhuman and degrading treatment or punishment on the basis of
sexual orientation, gender identity, gender expression and sex characteristics.
No one shall be subjected to invasive or irreversible medical procedures that
modify sex characteristics without their free, prior and informed consent,
unless necessary to avoid serious, urgent and irreparable harm to the
concerned person.
STATES SHALL:
A. Guarantee and protect the rights of everyone, including all children, to bodily and
mental integrity, autonomy and self-determination;
B. Ensure that legislation protects everyone, including all children, from all forms of
forced, coercive or otherwise involuntary modification of their sex characteristics;
C. Take measures to address stigma, discrimination and stereotypes based on sex
and gender, and combat the use of such stereotypes, as well as marriage prospects
and other social, religious and cultural rationales, to justify modifications to sex
characteristics, including of children;
D. Bearing in mind the child’s right to life, non-discrimination, the best interests of the
child, and respect for the child’s views, ensure that children are fully consulted and
informed regarding any modifications to their sex characteristics necessary to avoid
or remedy proven, serious physical harm, and ensure that any such modifications are
consented to by the child concerned in a manner consistent with the child’s evolving
capacity;
E. Ensure that the concept of the best interest of the child is not manipulated to justify
practices that conflict with the child’s right to bodily integrity;
F. Provide adequate, independent counselling and support to victims of violations, their
families and communities, to enable victims to exercise and affirm rights to bodily
and mental integrity, autonomy and self-determination;
G. Prohibit the use of anal and genital examinations in legal and administrative
proceedings and criminal prosecutions unless required by law, as relevant, reasonable,
and necessary for a legitimate purpose.
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THE RIGHT TO FREEDOM FROM
CRIMINALISATION AND SANCTION ON
THE BASIS OF SEXUAL ORIENTATION,
GENDER IDENTITY, GENDER EXPRESSION,
OR SEX CHARACTERISTICS

PRINCIPLE

33

Everyone has the right to be free from criminalisation and any form of sanction
arising directly or indirectly from that person’s actual or perceived sexual
orientation, gender identity, gender expression or sex characteristics.
STATES SHALL:
A. Ensure that legal provisions, including in customary, religious and indigenous laws,
whether explicit provisions, or the application of general punitive provisions such as
acts against nature, morality, public decency, vagrancy, sodomy and propaganda laws,
do not criminalise sexual orientation, gender identity and expression, or establish
any form of sanction relating to them;
B. Repeal other forms of criminalisation and sanction impacting on rights and
freedoms on the basis of sexual orientation, gender identity, gender expression or
sex characteristics, including the criminalisation of sex work, abortion, unintentional
transmission of HIV, adultery, nuisance, loitering and begging;
C. Pending repeal, cease to apply discriminatory laws criminalising or applying general
punitive sanctions on the basis of sexual orientation, gender identity, gender
expression or sex characteristics;
D. Expunge any convictions and erase any criminal records for past offences associated
with laws arbitrarily criminalising persons on the basis of sexual orientation, gender
identity, gender expression and sex characteristics;
E. Ensure training for the judiciary, law enforcement officers and healthcare providers
in relation to their human rights obligations regarding sexual orientation, gender
identity, gender expression and sex characteristics;
F. Ensure that law enforcement officers and other individuals and groups are
held accountable for any act of violence, intimidation or abuse based on the
criminalisation of sexual orientation, gender identity, gender expression and sex
characteristics;
G. Ensure effective access to legal support systems, justice and remedies for those who
are affected by criminalisation and penalisation on grounds of sexual orientation,
gender identity, gender expression and sex characteristics;
H. Decriminalise body modification procedures and treatments that are carried out with
prior, free and informed consent of the person.
11
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PRINCIPLE

34

THE RIGHT TO PROTECTION FROM POVERTY
Everyone has the right to protection from all forms of poverty and social exclusion
associated with sexual orientation, gender identity, gender expression and sex
characteristics. Poverty is incompatible with respect for the equal rights and
dignity of all persons, and can be compounded by discrimination on the grounds
of sexual orientation, gender identity, gender expression and sex characteristics.
STATES SHALL:
A Take all necessary legislative, administrative, budgetary and other measures,
including economic policies, to ensure the progressive reduction and elimination of
all forms of poverty associated with or exacerbated by sexual orientation, gender
identity, gender expression or sex characteristics;
B. Promote social and economic inclusion of persons marginalised on the basis of sexual
orientation, gender identity, gender expression and sex characteristics;
C. Ensure the participation and inclusion of those experiencing poverty on grounds of
sexual orientation, gender identity, gender expression and sex characteristics in the
adoption and implementation of legislative, administrative, budgetary and other
measures to combat poverty;
D. Ensure appropriate institutional arrangements and data collection with the view to
reduce poverty and social exclusion related to sexual orientation, gender identity,
gender expression and sex characteristics;
E. Ensure access to effective remedies for violations of human rights, including
those caused by non-State actors, that result in poverty and exclusion, and that
adversely affect persons on the grounds of sexual orientation, gender identity, gender
expression and sex characteristics.

PRINCIPLE

35

THE RIGHT TO SANITATION
Everyone has the right to equitable, adequate, safe and secure sanitation and
hygiene, in circumstances that are consistent with human dignity, without
discrimination, including on the basis of sexual orientation, gender identity,
gender expression or sex characteristics.
STATES SHALL:
A. Ensure that there are adequate public sanitation facilities which can be accessed
safely and with dignity by all persons regardless of their sexual orientation, gender
identity, gender expression or sex characteristics;
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B. Ensure that all schools and other institutional settings provide safe access to
sanitation facilities to staff, students and visitors without discrimination on grounds
of sexual orientation, gender identity, gender expression or sex characteristics;
C. Ensure that both public and private employers provide safe access to sanitation
without discrimination on grounds of sexual orientation, gender identity, gender
expression or sex characteristics;
D. Ensure that entities offering services to the public provide adequate sanitation
without discrimination, including on grounds of sexual orientation, gender identity,
gender expression or sex characteristics;
E. Ensure that places of detention have adequate sanitation facilities which can
be accessed safely and with dignity by all detainees, staff and visitors without
discrimination on grounds of sexual orientation, gender identity, gender expression
or sex characteristics.

THE RIGHT TO THE ENJOYMENT OF HUMAN
RIGHTS IN RELATION TO INFORMATION
AND COMMUNICATION TECHNOLOGIES

PRINCIPLE

36

Everyone is entitled to the same protection of rights online as they are offline.
Everyone has the right to access and use information and communication
technologies, including the internet, without violence, discrimination or other
harm based on sexual orientation, gender identity, gender expression or sex
characteristics. Secure digital communications, including the use of encryption,
anonymity and pseudonymity tools are essential for the full realisation of
human rights, in particular the rights to life, bodily and mental integrity,
health, privacy, due process, freedom of opinion and expression, peaceful
assembly and association.
STATES SHALL:
A. Take all necessary measures to ensure that all persons enjoy universal, affordable,
open, safe, secure and equal access to information and communication technologies,
including the internet, without discrimination based on sexual orientation, gender
identity, gender expression or sex characteristics;
B. Ensure the right of all individuals, without discrimination based on sexual orientation,
gender identity, gender expression or sex characteristics, to seek, receive and impart
information and ideas of all kinds, including those concerning sexual orientation,
gender identity, gender expression and sex characteristics, through information and
communication technologies;
13

AB 2553

THE YOGYAKARTA PRINCIPLES PLUS 10

C. Ensure that any restrictions to the right to access and use information and
communication technologies and the internet are provided for by law and are
necessary and proportionate to protect the human dignity, equality and freedoms
of others, without discrimination on the basis of sexual orientation, gender identity,
gender expression or sex characteristics;
D. Respect and protect the privacy and security of digital communications, including the
use by individuals of encryption, pseudonyms and anonymity technology;
E. Ensure that any restrictions on the right to privacy, including through mass or
targeted surveillance, requests for access to personal data, or through limitations
on the use of encryption, pseudonymity and anonymity tools, are on a case specific
basis, and are reasonable, necessary and proportionate as required by the law for a
legitimate purpose and ordered by a court;
F. Take measures to ensure that the processing of personal data for individual profiling
is consistent with relevant human rights standards including personal data protection
and does not lead to discrimination, including on the grounds of sexual orientation,
gender identity, gender expression and sex characteristics;
G. Take all necessary legislative, administrative, technical and other measures, including
ensuring private sector accountability, as outlined by relevant international
standards, in consultation with relevant stakeholders, to seek to prevent, remedy
and eliminate online hate speech, harassment and technology-related violence
against persons on the basis of sexual orientation, gender identity, gender expression
or sex characteristics under the framework of international human rights law.
PRINCIPLE

37

THE RIGHT TO TRUTH
Every victim of a human rights violation on the basis of sexual orientation,
gender identity, gender expression or sex characteristics has the right to know
the truth about the facts, circumstances and reasons why the violation occurred.
The right to truth includes effective, independent and impartial investigation
to establish the facts, and includes all forms of reparation recognised by
international law. The right to truth is not subject to statute of limitations and
its application must bear in mind its dual nature as an individual right and the
right of the society at large to know the truth about past events.
STATES SHALL:
A. Adopt legal provisions to provide redress to victims of violations on the basis of
sexual orientation, gender identity, gender expression and sex characteristics,
including public apology, expungement of relevant criminal convictions and
records, rehabilitation and recovery services, adequate compensation and
guarantees of non-recurrence;
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B. Ensure, in cases of violations of the right to mental and bodily integrity, effective
access to remedies, redress, reparation and, where appropriate, psychological support
and restorative treatments;
C. Protect individuals’ right to know the truth about their medical histories, including
through full access to accurate medical records;
D. Adopt and fully implement procedures to establish the truth concerning
violations based on sexual orientation, gender identity, gender expression and sex
characteristics;
E. Establish a truth-seeking mechanism and process in regard to human rights
violations based on sexual orientation, gender identity, gender expression and sex
characteristics;
F. Ensure that, in addition to individual victims and their families, communities and
society at large can realise the right to the truth about systemic human rights
violations based on sexual orientation, gender identity, gender expression and sex
characteristics, while respecting and protecting the right to privacy of individuals;
G. Preserve documentary evidence of human rights violations based on sexual
orientation, gender identity, gender expression and sex characteristics, and ensure
adequate access to archives with information on violations based on sexual
orientation, gender identity, gender expression and sex characteristics;
H. Ensure that the facts and truth of the history, causes, nature and consequences
of discrimination and violence on grounds of sexual orientation, gender identity,
gender expression and sex characteristics are disseminated and added to educational
curricula with a view to achieving a comprehensive and objective awareness of past
treatment of persons on grounds of sexual orientation, gender identity, gender
expression and sex characteristics;
I. Commemorate the suffering of victims of violations on the basis of sexual orientation,
gender identity, gender expression and sex characteristics through public events,
museums and other social and cultural activities.
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PRINCIPLE

38

THE RIGHT TO PRACTISE, PROTECT, PRESERVE
AND REVIVE CULTURAL DIVERSITY
Everyone, individually or in association with others, where consistent with
the provisions of international human rights law, has the right to practise,
protect, preserve and revive cultures, traditions, languages, rituals and
festivals, and protect cultural sites of significance, associated with sexual
orientation, gender identity, gender expression and sex characteristics.
Everyone, individually or in association with others, has the right to manifest
cultural diversity through artistic creation, production, dissemination,
distribution and enjoyment, whatever the means and technologies used,
without discrimination based on sexual orientation, gender identity, gender
expression or sex characteristics. Everyone, individually or in association
with others, has the right to seek, receive, provide and utilise resources for
these purposes without discrimination on the basis of sexual orientation,
gender identity, gender expression or sex characteristics.
STATES SHALL:
A . Ensure the right to practice, protect, preserve and revive the diversity of cultural
expressions of persons of all sexual orientations, gender identities, gender expressions
and sex characteristics on the basis of the equal dignity of and respect for all.
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ADDITIONAL STATE OBLIGATIONS
RELATING TO THE RIGHTS TO EQUALITY
AND NON-DISCRIMINATION (PRINCIPLE 2)
STATES SHALL:
G. Take all appropriate steps to ensure that reasonable accommodation is provided,
where needed, in order to promote equality and eliminate discrimination on the
basis of sexual orientation, gender identity, gender expression or sex characteristics,
including in education, employment, and access to services;
H. Ensure that HIV status is not used as a pretext to isolate, marginalise or exclude
persons of diverse sexual orientations, gender identities, gender expressions or sex
characteristics, or prevent them from accessing goods, commodities and services;
I. Ensure that all individuals can participate in sport in line with the gender with
which they identify, subject only to reasonable, proportionate and non-arbitrary
requirements;
J. Ensure that all individuals can participate in sport without discrimination on
the grounds of sexual orientation, gender identity, gender expression or sex
characteristics;
K. Adopt legislative, policy and other measures in line with international human rights
norms and standards to eliminate bullying and discriminatory behaviour at all levels
of sports, on the basis of sexual orientation, gender identity, gender expression and
sex characteristics;
L. Combat the practice of prenatal selection on the basis of sex characteristics,
including by addressing the root causes of discrimination against persons on the
basis of sex, gender, sexual orientation, gender identity, gender expression and sex
characteristics, and by carrying out awareness-raising activities on the detrimental
impact of prenatal selection on these grounds;
M. Take measures to address discriminatory attitudes and practices on the basis
of sex, gender, sexual orientation, gender identity, gender expression and sex
characteristics in relation to the application of prenatal treatments and genetic
modification technologies.

17

AB 2557

THE YOGYAKARTA PRINCIPLES PLUS 10

RELATING TO THE RIGHT TO PRIVACY
(PRINCIPLE 6)
STATES SHALL:
G. Ensure that requirements for individuals to provide information on their sex or
gender are relevant, reasonable and necessary as required by the law for a legitimate
purpose in the circumstances where it is sought, and that such requirements respect
all persons’ right to self-determination of gender;
H. Ensure that changes of the name or gender marker, as long as the latter exists, is
not disclosed without the prior, free, and informed consent of the person concerned,
unless ordered by a court.

RELATING TO THE RIGHT TO TREATMENT
WITH HUMANITY WHILE IN DETENTION
(PRINCIPLE 9)
STATES SHALL:
H. Adopt and implement policies to combat violence, discrimination and other
harm on grounds of sexual orientation, gender identity, gender expression or sex
characteristics faced by persons who are deprived of their liberty, including with
respect to such issues as placement, body or other searches, items to express gender,
access to and continuation of gender affirming treatment and medical care, and
“protective” solitary confinement;
I. Adopt and implement policies on placement and treatment of persons who are
deprived of their liberty that reflect the needs and rights of persons of all sexual
orientations, gender identities, gender expressions, and sex characteristics and
ensure that persons are able to participate in decisions regarding the facilities in
which they are placed;
J. Provide for effective oversight of detention facilities, both with regard to public and
private custodial care, with a view to ensuring the safety and security of all persons,
and addressing the specific vulnerabilities associated with sexual orientation, gender
identity, gender expression and sex characteristics.
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RELATING TO THE RIGHT TO FREEDOM
FROM TORTURE AND CRUEL, INHUMAN OR
DEGRADING TREATMENT OR PUNISHMENT
(PRINCIPLE 10)
STATES SHALL:
D. Recognise that forced, coercive and otherwise involuntary modification of a person’s
sex characteristics may amount to torture, or other cruel, inhuman or degrading
treatment;
E. Prohibit any practice, and repeal any laws and policies, allowing intrusive and
irreversible treatments on the basis of sexual orientation, gender identity, gender
expression or sex characteristics, including forced genital-normalising surgery,
involuntary sterilisation, unethical experimentation, medical display, “reparative”
or “conversion” therapies, when enforced or administered without the free, prior,
and informed consent of the person concerned.

RELATING TO THE RIGHT TO EDUCATION
(PRINCIPLE 16)
STATES SHALL:
I. Ensure inclusion of comprehensive, affirmative and accurate material on sexual,
biological, physical and psychological diversity, and the human rights of people
of diverse sexual orientations, gender identities, gender expressions and sex
characteristics, in curricula, taking into consideration the evolving capacity of
the child;
J. Ensure inclusion of comprehensive, affirmative and accurate material on sexual,
biological, physical and psychological diversity, and the human rights of people
of diverse sexual orientations, gender identities, gender expressions and sex
characteristics, in teacher training and continuing professional development
programmes.
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RELATING TO THE RIGHT TO THE HIGHEST
ATTAINABLE STANDARD OF HEALTH
(PRINCIPLE 17)
STATES SHALL:
J. Protect all persons from discrimination, violence and other harm on the basis of
sexual orientation, gender identity, gender expression and sex characteristics in
healthcare settings;
K. Ensure access to the highest attainable standard of gender affirming healthcare,
on the basis of an individual’s free, prior and informed consent;
L. Ensure that gender affirming healthcare is provided by the public health system or, if
not so provided, that the costs are covered or reimbursable under private and public
health insurance schemes;
M. Take all necessary measures to eliminate all forms of sexual and reproductive violence
on the basis of sexual orientation, gender identity, gender expression and sex
characteristics, including forced marriage, rape and forced pregnancy;
N. Ensure access, without discrimination on the grounds of sexual orientation, gender
identity, gender expression, or sex characteristics, to pre and post-exposure
prophylaxis (PrEP and PEP);
O. Ensure access to a range of safe, affordable and effective contraceptives, including
emergency contraception, and to information and education on family planning and
sexual and reproductive health, without discrimination based on sexual orientation,
gender identity, gender expression and sex characteristics;
P. Take all necessary legislative and other measures to ensure access to quality post
abortion care, and remove any barriers that may hinder timely access to affordable
and quality abortion services, without discrimination based on sexual orientation,
gender identity, gender expression or sex characteristics;
Q. Prevent the disclosure of HIV status, as well as personal health and medical
information related to sexual orientation, gender identity, gender expression and
sex characteristics, such as gender affirming treatment, without the free, prior and
informed consent of the person;
R. Ensure that legal provisions, regulations or any other administrative measures on
the donation of blood, gametes, embryos, organs, cells or other tissues do not
discriminate on grounds of sexual orientation, gender identity, gender expression
or sex characteristics;
S. Ensure inclusion of affirmative material on sexual, biological, physical and
psychological diversity and the human rights of people of diverse sexual orientations,
gender identities, gender expressions and sex characteristics in medical curricula
and continuing professional development programmes.
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RELATING TO THE RIGHT TO INFORMATION
(PRINCIPLE 19)
STATES SHALL:
G. Take legislative, administrative, and other appropriate measures to ensure that all
persons have access to information about their civil, political, economic, social and
cultural rights, including how these rights apply in relation to sexual orientation,
gender identity, gender expression and sex characteristics;
H. Make freely available and accessible, both online and otherwise, international
and regional treaties and instruments; the national constitution, national laws
and regulations; research studies, reports, data, archives; reports and information
submitted by the State to international and regional bodies and mechanisms; and
all other information as may be necessary to secure or enable the exercise of any
human rights or fundamental freedoms or access to remedy for a violation of any
such right;
I. Recognise that the needs, characteristics and human rights situations of populations
of diverse sexual orientations, gender identities, gender expressions and sex
characteristics are distinct from each other, and ensure that data on each population
is collected and managed in a manner consistent with ethical, scientific and human
rights standards and made available in a disaggregated form.

RELATING TO THE RIGHT TO THE FREEDOM
OF PEACEFUL ASSEMBLY AND ASSOCIATION
(PRINCIPLE 20)
STATES SHALL:
F. Respect, protect and facilitate the formation of associations for the purpose of
promoting the rights of all persons, including on the basis of sexual orientation,
gender identity, gender expression or sex characteristics;
G. Ensure that associations which seek to promote human rights related to sexual
orientation, gender identity, gender expression or sex characteristics can seek,
receive and use funding and other resources from individuals, associations,
foundations or other civil society organisations, governments, aid agencies, the
private sector, the United Nations and other entities, domestic or foreign;
H. Ensure that requirements and procedures to register associations, where they exist,
are not burdensome or impose unjustifiable limitations, including on grounds of
morality and public order;
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I. Ensure that the right to freedom of association applies equally to associations
that are not registered, including associations working on issues related to sexual
orientation, gender identity, gender expression or sex characteristics;
J. Take positive measures, including affirmative action measures, to overcome specific
challenges to the enjoyment of the freedom of association of groups that are
marginalised and made vulnerable on grounds of sexual orientation, gender identity,
gender expression or sex characteristics;
K. Take positive measures to protect the right to association of service providers working
with those discriminated against on grounds of sexual orientation, gender identity,
gender expression or sex characteristics.

RELATING TO THE RIGHT TO SEEK ASYLUM
(PRINCIPLE 23)
STATES SHALL:
D. Ensure that a well-founded fear of persecution on the basis of sexual orientation,
gender identity, gender expression or sex characteristics is accepted as a ground for
the recognition of refugee status, including where sexual orientation, gender identity,
gender expression or sex characteristics are criminalised and such laws, directly or
indirectly, create or contribute to an oppressive environment of intolerance and a
climate of discrimination and violence;
E. Ensure that persons seeking asylum are protected from violence, discrimination and
other harm committed on grounds of sexual orientation, gender identity, gender
expression or sex characteristics, including during the determination of their claims
and in reception conditions;
F. Ensure that no person is denied asylum on the basis that a person may conceal
or change their sexual orientation, gender identity, gender expression or sex
characteristics in order to avoid persecution;
G. Accept the self-identification of a person seeking asylum on the basis of sexual
orientation, gender identity, gender expression or sexual characteristics as the
starting point for consideration of their asylum claim;
H. Ensure that persons seeking asylum are not refused asylum because they did not
set out their sexual orientation, gender identity, gender expression or sexual
characteristics as a ground for persecution on the first occasion they were given
to do so;
I. Ensure sensitive and culturally appropriate guidelines and training on sexual
orientation, gender identity, gender expression and sexual characteristics for
agents involved in the process of determination of refugee status and in managing
reception conditions;
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J. Ensure respect for the dignity and privacy of persons seeking asylum at all times,
including by recording information about a person’s sexual orientation, gender
identity, gender expression and sex characteristics only where it is lawful, reasonable,
necessary and proportionate to do so, by storing it securely and by prohibiting
its release to any person other than a person directly involved in the refugee
determination process;
K. Develop and implement guidelines on assessing credibility in relation to establishing
a person’s sexual orientation, gender identity, gender expression and sex
characteristics when seeking asylum, and ensure such assessments are determined
in an objective and sensitive manner, unhindered by stereotyping and cultural bias;
L. Ensure that inappropriate, invasive, unnecessary or coercive medical or psychological
testing or evidence is not utilised to assess a person’s self-declared sexual orientation,
gender identity, gender expression or sex characteristics when seeking asylum;
M. Provide access to medical care and counselling appropriate to those seeking asylum,
recognising any particular needs of persons on the basis of their sexual orientation,
gender identity, gender expression or sex characteristics, including with regard to
reproductive health, HIV information and therapy, hormonal or other therapy, and
gender affirming treatment;
N. Ensure that the detention of asylum seekers is avoided, and is only used as a measure
of last resort and for the shortest possible time;
O. Ensure that placement in detention, where used, avoids further marginalising
persons on the basis of sexual orientation, gender identity, gender expression or sex
characteristics or subjecting them to violence, discrimination or other harm;
P. Ensure that solitary confinement is not used to manage or to protect persons at risk
of discrimination, violence or other harm on the basis of sexual orientation, gender
identity, gender expression or sex characteristics, and release or refer asylum seekers
to alternatives to detention, if effective protection cannot be provided.
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RELATING TO THE RIGHT TO FOUND
A FAMILY (PRINCIPLE 24)
STATES SHALL:
H. Protect children from discrimination, violence or other harm due to the sexual
orientation, gender identity, gender expression or sex characteristics of their parents,
guardians, or other family members;
I. Issue birth certificates for children upon birth that reflect the self-defined gender
identity of the parents;
J. Enable access to methods to preserve fertility, such as the preservation of gametes
and tissues for any person without discrimination on grounds of sexual orientation,
gender identity, gender expression, or sex characteristics, including before hormonal
treatment or surgeries;
K. Ensure that surrogacy, where legal, is provided without discrimination based on
sexual orientation, gender identity, gender expression or sex characteristics.

RELATING TO THE RIGHT TO PARTICIPATE
IN PUBLIC LIFE (PRINCIPLE 25)
STATES SHALL:
D. Take measures to ensure that sexual orientation, gender identity, gender expression
and sex characteristics are not used as grounds to prevent a person from exercising
their right to vote;
E. Develop and implement affirmative action programmes to promote public and
political participation for persons marginalised on the basis of sexual orientation,
gender identity, gender expression or sex characteristics.

RELATING TO THE RIGHT TO PROMOTE
HUMAN RIGHTS (PRINCIPLE 27)
STATES SHALL:
F. Enact a law, including to establish, designate or maintain an adequately resourced
mechanism, for the protection of defenders of the rights of persons who experience
or are at risk of violations on the basis of sexual orientation, gender identity, gender
expression or sex characteristics;
G. Ensure the participation of individuals and organisations working on human rights
issues related to sexual orientation, gender identity, gender expression or sex
characteristics in public and political decision-making processes that affect them.
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ADDITIONAL RECOMMENDATIONS
All members of society and of the international community have responsibilities regarding the
realisation of human rights. We therefore further recommend that:
Q. National human rights institutions ensure that in their programmes and activities they take
action on human rights issues relating to sexual orientation, gender identity, gender expression
and sex characteristics, mainstream those issues in all their functions, including complaint
handling and human rights education, and promote the inclusion of persons of diverse sexual
orientation, gender identity, gender expression and sex characteristics in their leadership
and staff;
R. Sporting organisations integrate the Yogyakarta Principles (2006) and these Additional
Principles (2017), as well as all relevant human rights norms and standards, in their policies
and practices, in particular:
i. Take practical steps to create welcoming spaces for participation in sport and physical
activity, including installation of appropriate changing rooms, and sensitisation of the
sporting community on the implementation of anti-discrimination laws in the sporting
context for persons of diverse sexual orientations, gender identities, gender expressions,
and sex characteristics;
ii. Ensure that all individuals who wish to participate in sport are supported to do
so irrespective of sexual orientation, gender identity, gender expression and sex
characteristics, and that all individuals are able to participate, without restriction,
subject only to reasonable, proportionate and non-arbitrary requirements to participate
in line with their self-declared gender;
iii. Remove, or refrain from introducing, policies that force, coerce or otherwise pressure
women athletes into undergoing unnecessary, irreversible and harmful medical
examinations, testing and/or procedures in order to participate as women in sport;
iv. Take measures to encourage the general public to respect diversity based on sexual
orientation, gender identity, gender expression and sex characteristics in sports,
including measures to eliminate hate speech, harassment, and violence at sports events.

THESE ADDITIONAL PRINCIPLES, STATE OBLIGATIONS AND RECOMMENDATIONS
reflect the application of international human rights law to the lives and
experiences of persons of diverse sexual orientations, gender identities, gender
expressions and sex characteristics, and nothing herein should be interpreted
as restricting or in any way limiting the rights and freedoms of such persons as
recognised in international, regional or national laws or standards.
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SIGNATORIES TO THE ADDITIONAL PRINCIPLES
AND STATE OBLIGATIONS
Philip Alston (Australia), UN Special Rapporteur on extreme poverty and human rights
Ilze Kehris Brands (Latvia and Sweden), Member, UN Human Rights Committee; Senior research
fellow, Raoul Wallenburg Institute of Human Rights and Humanitarian Law
Deborah Brown (United States of America), Association for Progressive Communications
Mauro Cabral Grinspan (Argentina), Executive Director, GATE
Edwin Cameron (South Africa), Judge, Constitutional Court of South Africa
Morgan Carpenter (Australia), Founder, Intersex Day Project; Co-executive director, Organisation
Intersex International Australia; Consultant, GATE
Kamala Chandrakirana (Indonesia), Urgent Action Fund for Women’s Human Rights - Asia-Pacific;
member of the UN Working Group on the issue of discrimination against women in law and practice
(2011-2017)
Sonia Onufer Corrêa (Brazil), Research Associate, Brazilian Interdisciplinary AIDS Association
(ABIA); Co-chair, Sexuality Policy Watch
Paul Dillane (United Kingdom), Executive Director, Kaleidoscope Trust
Julia Ehrt (Germany), Executive Director, Transgender Europe (TGEU)
Sheherezade Kara (United Kingdom and Zimbabwe), International Human Rights Law Expert,
Advocate and Consultant
David Kaye (United States of America), UN Special Rapporteur on the promotion and protection of
the right to freedom of opinion and expression
Maina Kiai (Kenya), InformAction and Human Rights Defender; UN Special Rapporteur on the rights
to freedom of peaceful assembly and association (2011-2017)
Eszter Kismodi (Hungary and Switzerland), International human rights lawyer
Eleanora Lamm (Argentina), Human Rights Director at the Supreme Court of Justice of Mendoza;
Member of the National Committee on Ethics in Science and Technologies
Victor Madrigal-Borloz (Costa Rica) Secretary- General of the International Rehabilitation Council
for Torture Victims (IRCT)
Monica Mbaru (Kenya), Judge, Employment and Labour Relations Court
Sanji Mmasenono Monageng (Botswana), Judge, International Criminal Court, The Hague;
Commissioner, International Commission of Jurists
Vitit Muntarbhorn (Thailand), Professor Emeritus, Chulalongkorn University; UN Independent
Expert on protection against violence and discrimination based on sexual orientation and gender
identity (2016-2017)
Arvind Narrain (India), Geneva Director, ARC International; Alternative Law Forum (2000-2014)
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Sunil Pant (Nepal), Member of Parliament (2008-2012), Nepal
Pooja Patel (India and Switzerland), LGBT & Women’s Rights Programme Manager, International
Service for Human Rights (ISHR)
Dainius Puras (Lithuania), UN Special Rapporteur on the right of everyone to the enjoyment of
the highest attainable standard of health
Alecs Recher (Switzerland), Head legal advice service, Transgender Network Switzerland; Researcher,
Swiss Centre of Expertise in Human Rights
Cianán B. Russell (United States of America and Thailand), Human Rights & Advocacy Officer, Asia
Pacific Transgender Network
Macarena Saez (United States of America), Centre for Human Rights & Humanitarian Law, American
University Washington College of Law
Meena Saraswati Seshu (India), General Secretary, Sampada Grameen Mahila Sanstha (SANGRAM)
Ajit Prakash Shah (India), Chief Justice (2008-2010), High Court of Delhi
Chris Sidoti (Australia), International human rights specialist; Australian Human Rights
Commissioner (1995-2000)
Monica Tabengwa (Botswana), Executive Director, Pan-Africa ILGA
Sylvia Tamale (Uganda), Makerere University Law School
Frans Viljoen (South Africa); Professor of International Human Rights Law and Director, Centre for
Human Rights, Faculty of Law, University of Pretoria
Kimberly Zieselman (United States of America), Executive Director, interACT: Advocates for
Intersex Youth
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The mysterious power of an international transgender declaration that
no one has ever heard of
Why are the Yogyakarta Principles so in uential?
by Geoff Holloway Sep 10, 2020Sep 10, 2020 /  6 mins /  8

Transgender ag waving
The reasons for the rapid conquest by transgender activists of the media, universities, government departments and woke
corporations are mysterious. Is it cultural? Psychological? Philosophical? Legal?
Without being a complete explanation, one reason is widespread acceptance of the Yogyakarta Principles. Amnesty USA
describes them as “a universal guide to applying international human rights law” to LGBT issues. A leading German NGO, the
Heinrich Böll Stiftung, describes them as “a groundbreaking document, extensively used since by human rights mechanisms
and advocates” and Human Rights Watch has praised them as “a milestone for Lesbian, Gay, Bisexual, and Transgender rights”.
America’s leading LGBT think tank, the Williams Institute at UCLA, says that “the Yogyakarta Principles are the primary
document de ning the application of international human rights law with respect to sexual orientation and gender identity.”
But despite scholarly journals often quoting these principles they are not recognised in international human rights law.
The Yogyakarta Principles, promulgated in 2006, addressed lesbian, gay and bisexual rights. In 2017, more principles to
accommodate transgender rights were added. These are called the Yogyakarta Principles + 10.
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You may have never heard of either document. But trans activists have turned them into powerful propaganda tools for
transforming transgender rights into human rights. As an example, a recent submission by Amnesty Australia to a federal
government inquiry into religious freedom quotes the Yogyakarta Principles over and over again.
The trouble is, they are not worth the paper they are written on.

The back story
The genesis of the Yogyakarta Principles is a horror story involving several key people, legal strategies and well-organised
public relations events around the world, all designed to replace the term “sex” with “gender”.
The site of the rst meeting in November 2006, Yogyakarta in Indonesia, was chosen because it was “south of the equator, in a
Muslim majority country and in a jurisdiction ruled by a Sultan”. The co-chairs of the meeting were from Thailand and Brazil and
representation was carefully selected from outside the West and Latin America, including individuals from Botswana, China,
India, Indonesia, Kenya, Nepal, Pakistan, South Africa, Thailand and Turkey. The participants came from only 25 countries.
The original document became the Yogyakarta Principles Plus 10 in 2017. Its new principles included gender expression, sex
characteristics, sexual orientation and “gender identity”.
The 2017 document was signed by only 33 people.

Legally inconsequential
What is their legal status? They have none at all. They are just a Christmas shopping list for the transgender lobby.
The Principles have never been accepted by the United Nations. Attempts to make gender identity and sexual orientation new
categories of non-discrimination have been repeatedly rejected by the General Assembly, the Human Rights Council and other
UN bodies. In fact, a majority of members of the General Assembly opposed any reference to the Yogyakarta Principles as
they are seen as being contradictory to the position of the UN Human Rights Council.
Despite its reputation in Australia, the Senate Legal and Constitutional Affairs Committee has acknowledged that the
Yogyakarta Principles have no statutory power in Australia. They have no binding effect in international human rights law
either.
Compare this to the legal support that the international community has given to women. The Convention on the Elimination of
all forms of Discrimination Against Women (CEDAW) was adopted by the United Nations in 1979 and has been rati ed by 189
states (the US being one notable exception).
Australia became a signatory of CEDAW in 1980, but the convention was further empowered by our federal legislature when it
was incorporated in its entirety into the Commonwealth legislation enacted to protect and further the rights of women, the Sex
Discrimination Act of 1984.

Feminists betrayed
Do feminists support the Yogyakarta Principles? No.
In fact, an international feminist group, the Women’s Human Rights Campaign (WHRC), which includes many well-known
academics and feminist activists, is ercely opposed to them. In their view, the principles are misogynistic and attempt “to make
sex a defunct legal category.” The Yogyakarta Principles document is designed to replace “sex”, which is a scienti c, biological
fact, with “gender identity”, which is a socially constructed ction, based largely on postmodernist rhetoric and identity politics.
They claim that the popularity of the document is a sign that “we are moving towards a society where sex does not exist”,
especially for women and girls. They fear that acceptance of the Yogyakarta Principles will destroy the enormous gains made in
past decades by the feminist movement.
Nor has the Yogyakarta Principles project had much popular support. It is largely coordinated by Allied Rainbow Communities,
or ARC International (ARC), an NGO based in Canada. In her analysis of the Yogyakarta Principles, feminist Anna Zobnina
notes that ARC is basically a lobby group, not an internationally representative organisation.
The WHRC Declaration on Women’s Sex-Based Rights has been signed, as at September 9, by 11,772 individuals and 256
organisations from 119 countries. All supporters of the WHRC are listed on its Declaration page. It is quite transparent.
The ARC website is not transparent. Its latest accounts date from 2016, when it received $407,000 from “membership and
donations” in 2016. It also received $275,000 from “foundations” and $71,000 from the Norwegian Foreign Ministry.
The WHRC Facebook page has about 4,000 likes; the ARC page has about 2,500. The WHRC has representatives across at
least 25 countries and was established only 18 months ago. The ARC was established 17 years ago.
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What’s wrong with the Yogyakarta Principles?
In the Yogyakarta Principles “gender identity” is de ned as:
Understanding “gender identity” to refer to each person’s deeply felt internal and individual experience of gender, which
may or may not correspond with the sex assigned at birth, including the personal sense of the body (which may involve, if
freely chosen, modi cation of bodily appearance or function by medical, surgical or other means) and other expressions of
gender. Including dress, speech and mannerisms.
As noted by American human rights lawyer Tina Minkowitz, “gender itself is not de ned, but is situated in relation to “sex
assigned at birth”, with which a person’s internal experience of gender may or may not correspond” and the reference to “sex” is
only to indicate that it does not refer to personality traits. “Sex” is not de ned either.
Alarmingly, for everyone, “YP implicitly accepts a concept of gender as equivalent to stereotypes. When beliefs about
mannerisms, dress and speech appropriate to one sex or the other are abstracted and made to serve as a ground for personal
identity, they are shielded from challenge.”
This unravels decades of progress for feminists. The notion that an innate feeling can lead to a change in an individual’s sex
status at birth, with the corresponding legal entitlements and access to spaces and places reserved for girls and women
(including their sports), is a violation of the protections established over decades for women, beginning with CEDAW.
As Minkowitz further notes, “It is not gender identity that is being protected, but the substitution of internal identity for
recorded sex, upon the request of any person”. The legitimisation of this process is simply creating new forms of discrimination
against girls and women and is in con ict with CEDAW.
This is not to say that transgender people should not be protected, but replacing “sex” with “gender identity” not only erases
sex as a category and girls and women as a class distinct from that of boys and men, but also erases girls’ and women’s human
rights.
A signi cant, currently relevant, example of the consequences of these changes is given by Minkowitz. She states that women
have “little reason to expect their rights will be protected, in (a) law and policy environment that treats their discussion of sex
and gender as tantamount to hate speech”.
On the matter of “sex” and “gender”, the CEDAW Committee’s General Recommendation 28 emphasizes that changing one’s
gender does not change an individual’s social positioning. Gender identity advocates are naïve to think this is possible; the
ideological nature of their claims renders them as ctional as the postmodernist thinking upon which they are based.

Conclusion
In conclusion, there are six fundamental criticisms of the Yogyakarta Principles and its “Plus 10” extensions:
1. They were constructed by a few unelected, unrepresentative civil groups and individuals;
2. They have never been adopted by the United Nations;
3. They have no legal force either internationally or within Australia and were rejected by the Commonwealth legislature
and the United Nations;
4. The Yogyakarta Principles +10 principles were signed by just 33 people;
5. They are often quoted misleadingly by members of parliament and trans lobby groups as though they had been adopted
by UN resolution; and
6. Their full implementation would effectively make “sex” a defunct legal category, replacing it by the ambiguous category of
“gender”.

Anna Zobnina (International women's rights…
rights…
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The trans rights that
trump all
Women's rights were not considered in legislation that
allows trans people to effectively decide their own gender

AB 2571

FEATURES By Julie Bindel and Melanie Newman April2021

This article is taken from the April2021 issue of The Critic. To get
the full magazine why not subscribe? Right now we're off.ering
three issuefQijust £5.

I

n 2004, with the passing of the Gender Recognition Act
(GRA) the UK became the first country in the world to

legally recognise trans people as the opposite sex
without medical treatment. The Act passed without
controversy, and with little media coverage. The law was
framed thus: a transsexual person (the terminology used at the
time by legislators and most trans people) must acquire a
gender recognition certificate from a new gender recognition
panel made up oflawyers and doctors.
In most cases, to get a certificate a person will need
confirmation from a specialist doctor that they have gender
dysphoria, have been living in the acquired sex for two years,
and that they intend to continue doing so. It is not necessary to
have undergone surgery. Anyone issued with a certificate is
entitled to a new birth certificate in their acquired sex and to
marry someone of the opposite gender to the acquired gender
(equal marriage had not yet become law). There are caveats,
such as sport. The Act allows sports bodies to exclude those
with a certificate if the sport is "gender-affected": that is, where
strength, stamina or physique provides an unfair advantage.
How quaint this all sounds today. The now defunct proposed
amendment to the GRA, which would have dispensed with the
need for any medical intervention in order to legally change
sex, sparked a culture war between feminists seeking to hold on
to women-only services, and trans activists who insist "trans
women are women" based on an inner "feeling':
What few people know is the influence the Act had on the
international stage in the early 2000s.Two years after the GRA
was passed, a set of 29 guiding rules on recognition and
treatment ofLGBT people were laid down at a meeting in
Indonesia. The "Yogyakarta Principles" demanded that a
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person's self-defined gender identity be legally recognised
without the need for medical treatment, transforming the GRA
from obscure British legislation to a minimum standard for the
entire world.
The Principles were drafted
and signed by a group of
lawyers, human rights experts
and trans rights activists,
including Robert Wintemute,
professor of human rights law
at King's College London.
Since then Wintemute has had
second thoughts. He says
women's rights were not
considered during the meeting
and that he should have
challenged some aspects of
the Principles. Admitting he

Professor Robert Wintemute:
ch ange of opinion cam e from
listening to w ome n

"failed to consider" that trans
women still in possession of their male genitals would seek to
access female-only spaces, Wintemute, who is gay, says: "A key
factor in my change of opinion has been listening to women:'
The Principles merge lesbian and gay rights with the right to
protection and expression of "gender identity'~ They provide a
foundation for the view that "gender identity" - based on the
feelings of an individual -trumps biological sex.
Principle 3 reads:
Each person's self-defined sexual orientation and gender
identity is integral to their personality and is one of the most
basic aspects of self-determination, dignity and freedom. No
one shall be forced to undergo medical procedures, including
sex reassignment surgery, sterilisation or hormonal therapy, as
a requirement for legal recognition of their gender identity.
Legal documents such as birth certificates and passports must
reflect self-defined gender identity, it adds, and these must be
recognised in "all contexts where the identification or
disaggregation of persons by gender is required by law or
policy'~
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The Yogyakarta Principles have no legal force but they, and
their interpretation of "gender" are extremely influential
internationally. They are credited with influencing national
governments such as Argentina, Ireland, Denmark and Malta,
and some Canadian provinces, to introduce "gender identity''
recognition on the basis of self-identification.
The Principles also underpin the stance of human rights
organisations such as Amnesty International, which campaigns
around the world for pre-operative males who identify as
women to be housed in female-only accommodation.
One of Amnesty's reports, which calls on Hong Kong to detain
prisoners in facilities "consistent with their gender identity';
refers approvingly to the Scottish Prison Service's policy.
According to the report, this states:
A male-to-female person in custody living permanently as a
woman without genital surgery should be allocated to a female
establishment. She should not be automatically regarded as
posing a high sexual offence risk to other people in custody and
should not be subject to any automatic restrictions of her
association with other people in custody.
Having considered the Principles' implications for women,
Wintemute says he should have challenged references to "selfdefined gender identity" and to "changes to identity documents
[being] recognised in all contexts" in Principle 3. "If I had
thought through the implications of Principle 3;' says
Wintemute, "I would have had to consider the potential for
conflict with women's rights, but I didn't:' Neither, so far as he
knows, did anyone else at the meeting at which the Principles
were drafted. "Women's rights weren't raised:'
Given the number of human rights experts at the meeting,
including a dozen former UN special rapporteurs and
committee members, this was a surprising failing, Wintemute
admits. The European Convention on Human Rights makes
very clear that certain rights may be restricted if they impact on
"the rights and freedoms of others':
He explains: "There was a feeling that transgender people have
suffered and they are saying this is what is needed - the
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implications of no surgery and self-ID had not dawned on us
back in 2006. So far as I remember nobody was thinking about
males with intact genitals gaining access to women's spaces:'
Despite the fact that Principle 3 specifically rejected
requirements for medical treatment before legal transition
Wintemute says he assumed that most trans women would
want to have surgery. "I see now that Principle 3 was silent on
whether a diagnosis, a waiting period, or any other safeguards
could be required:'
The majority of the 2006
Yogyakarta signatories were
men and trans men. "The
issue of access to single-sex
spaces largely affects
women and not men. So it
was easy for the men in the
group to be swept along by
concern for LGBT rights and
ignore this issue;' says
Wintemute. Of the women
present, some had been
asked to focus on particular
angles, such as health, and
limited their contributions
to these areas. So far as
Wintemute recalls, the other
female signatories did not
raise questions about
potential conflicts between
women's rights and

' ' Amnesty
International
has
apparently
adopted the
view that even
acknowledging
the existence
of a clash
between
women's and
trans rights is
transphobia

transgender rights.
The omission may not have been a simple oversight. The female
eo-chair of the meeting, Brazilian sexual rights activist Sonia
Correa, wants references to inequality of the sexes eliminated
from human rights discourse and holds up the Yogyakarta
Principles as an example to follow because they do not mention
the word "woman':
Correa has said she refuses to use the term "women's rights"
because she believes feminism should not be related to female
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bodies and that sex is a nineteenth-century Western social
construct. In her opinion, the view that biological difference
between the sexes are materially important is "fundamentalist':

I

n 2017, some of the Yogyakarta signatories reassembled,
and, together with additional experts signed ten

additional Principles. These went much further than the
original Principles. Principle 31 asserts that all countries must
"end the registration of the sex and gender of the person in
identity documents such as birth certificates': If registration of
sex or gender continues, it must be done on the basis that there
are no restrictions on self- identification, such as "a psychomedical diagnosis, minimum ... age .. . marital .. . status, or
any other third party opinion':
Wintemute was not invited to participate in drafting the new set
of Principles. He says of Principle 31: "It's outrageous! There is
no country in the world that has ended the registration of sex
on birth certificates:' The original Principles were based on the
law as it existed somewhere in the world, even if only in one
country, he explains.
Wintemute did not notice the change in 2017, however. Despite
his focus on LGBT human rights, the furious debates raging
across the world between feminist groups and trans activists
had failed to penetrate his world. He finally woke up to the
conflict in 2018, when he was lecturing at a summer school. His
lecture included a discussion of the UK's "spousal veto"
provision, which gives spouses of people transitioning the right
to an annulment before the transition is legally recognised.
"I explained that spouses didn't sign up to a same-sex marriage,
so their consent is needed before they are made part of one:' A
trans man in the audience objected. "I talked about needing to
consider the rights of others and said that trans rights don't
trump everything else. The person became angry and stormed
out of the room:'
Since then, increasing evidence of the impact on women of
males self-identifying as the opposite sex- with and without
formal certification - has emerged. In the UK, Canada,
Argentina, and Ireland, female prisoners have been locked up
with trans women with histories of violence, including a trans
woman described as a "grave threat to women':
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Ireland has laws that allow
for self-identification of sex,
including for those under
the age of 18, without any
requirements of having had
a "meaningful" transition or
having lived for a length of
time as the opposite sex.
When Ireland passed its
version of the law that allows
trans people to legally selfidentify as the opposite sex
in 2015, Human Rights
Watch hailed the country as
a "global transgender
leader': Ireland is held up by

' ' A woman was
reported to
the police for
having asked a
male(with
visible male
genitalia) to
leave the
women's
changing
•
room1nagym

trans rights activists as the
gold standard model of selfID, with claims that no woman has been adversely affected.
In December 2019 a judge sentenced a trans woman to six
years and six months imprisonment (with six months of the
sentence suspended) for ten counts of sexual assault of a child
and one of child cruelty over a period of two years.
The appellant (who cannot be named to protect the victim's
identity) transitioned around the time of the offences against
the child. Appealing against the sentence, a lawyer for the trans
woman argued that the sentencing judge did not have
"sufficient regard" to the difficulties his client, as a transgender
woman, would have in prison. The appellant is being held in a
women's prison pending judgment of the appeal.
Malta, a country with a shockingly poor record on legal,
political and social rights of women despite its vibrant feminist
movement, introduced gender self-identification in 2015.
In 2015 the Council of Europe passed a resolution on
Discrimination Against Transgender People in Europe. Maltese
MP Deborah Schembri authored the resolution and visited the
UK on a fact-finding mission prior to drafting it. No feminist
organisations critical of transgender ideology and selfidentification were consulted, either in the UK or Malta, but
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plenty were that advocate replacing legal sex with gender
identity. Schembri is no friend to feminists: after major
scandals involving male colleagues that were exposed as having
visited brothels during state visits, she proposed new tougher
privacy laws to protect them.
In Malta trans prisoners are housed with people of the sex in
which they identify, and female prisoners have no voice or
opportunity to speak out. The same is true in Denmark and
Norway.
Rosa Freedman, professor of law at the University of Reading,
points out: "There are only six million people in Denmark. And
women's rights and the women's movement is central to that
society. Yet there are already cases of violence against women
and rape by self-identifying 'women' who have accessed
women's spaces. The same is true of Norway:'
In June 2016, Norway allowed anyone to change their legal sex
without the requirement of a diagnosis, medical reports, or
proof of having lived as the opposite sex for any length of time.
The age limit was set at six years old, providing the child has at
least one parent's consent. As trans woman Debbie Hayton
learned from speaking to women in Norway, soon after the law
went through, a woman was reported to the police for having
asked a male (with visible male genitalia) to leave the women's
changing room in a gym. The case dragged on for more than
two years until the woman was eventually cleared of
harassment at appeal, but only because the tribunal decided
that her comments were not directed at the trans woman.
Not only are self-declared trans women able to use all womenonly facilities, but they are also protected from "transphobic
hate speech" that could include "misgendering'; with a
maximum jail term of three years. Hate speech legislation does
not protect natal women.
In the UK, the NHS has
issued guidance that female
patients who object to trans
women sharing their wards
should be treated as racists,
ignoring the patients' rights
to privacy and dignity.

' ' Wintemute
has travelled
so far from his
ori~tinal
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pos1~1on ~na~

Gender and sex are being
conflated during official
data collection exercises,
meaning that statistics on
women as a distinct sex
class, such as crime figures,
risk being undermined.
An increasing body of
evidence shows that
inclusion of trans women in
some female sports

he now
wonders
whether the
GRA and prior
laws in
Europe should
have been
passed

increases the safety risk to
women, or is inherently unfair due to the advantages presented
by male anatomy and physiology even when testosterone is
suppressed.
Evidence from the Employment Lawyers Association to the
recent House of Commons Women and Equalities Committee's
inquiry on gender equality highlights some of the considerable
uncertainties in UK employment law. It is unclear, for example,
whether and when a woman may cite a trans woman as a
comparator when claiming sex discrimination. This is
particularly important in equal pay claims as women cannot
bring these without citing a male for comparison.
Having listened to women and had his "eyes opened';
Wintemute has travelled so far from his original position that he
now wonders whether the GRA and prior laws in Europe
should have been passed. "The arguments made at that time
were that people had done everything they could to appear to
be of the opposite sex, but the fact that their appearance did not
match their official documents put them at risk of violence,
harassment, or discrimination;' he says.
Instead of changing the person's legal sex, the law could have
simply sought to protect people from harm triggered by the
difference between their legal sex and their appearance on the
basis of their presentation, he suggests. "This would remove
much of the current conflict, as it would affirm trans people's
birth sex as their legal sex, while ensuring their protection from
discrimination based on gender non-conforming appearance
or behaviour:'
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He adds: "Birth sex is less important now, with same-sex
marriage and equal state pension ages. But in my view birth sex
is not an irrelevant detail and should not be automatically
'trumped' by gender identity in single-sex situations:'
It's a view that is gathering weight among activists who argue
that women's rights organisations were not consulted before
the GRA was passed. In January a campaign website,
www.repealthegra.org, was set up to argue that people should
not be allowed to "misrepresent their birth sex':
In contrast, Amnesty International has remained steadfast in its
refusal to acknowledge any conflict between women's and
trans rights. Instead, it has apparently adopted the view of
activist group Transactual that even acknowledging the
existence of a clash is evidence oftransphobia. In 2018, while
urging a positive response to government proposals for removal
of the requirement for a medical diagnosis before a change of
legal sex, Amnesty said: "Trans women are women and there is
no risk to single sex services. You might have heard discussions
on the media and social media trying to tip trans rights against
women's rights. These discussions are informed by prejudice
and misinformation:' Ignoring the mounting evidence of
infringement of women's rights resulting from self-ID, it told
the consultation: "There is no evidence from countries
implementing a self-determination system that this has had
any impact on anyone except trans people themselves:'
Towards the end of 2020 Amnesty International Ireland signed
a letter calling on politicians to "no longer provide legitimate
representation" to those who "stand against the right to selfidentification of transgender people': The letter prompted
condemnation from the grand-daughter of Amnesty's founder.
Wintemute struggles to understand Amnesty's stance. "I agree
with the vast majority of the demands of the trans rights
movement. But there are limits when those demands affect the
rights of others:'
Vitit Muntarbhorn, international human rights expert and
professor oflaw at Chulalongkorn University in Bangkok, is
another of the original authors of the Principles. But unlike
Wintemute he remains steadfast in his support for the notion of
"gender identity" and does not accept that this has led to an
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erosion of women's sex-based rights. "When you talk about
trans women in toilets, well, many countries don't have toilets,
so how can that be a primary concern?"
Whether the Yogyakarta Principles will attract more scrutiny
may depend on the bravery of other signatories to stand beside
Wintemute and admit they may have been wrong. A number of
others were approached for comment. We were unable to reach
Correa. Some other signatories responded that they had not
given the matter sufficient thought. Perhaps they should have
considered the implications for women at the time. But then,
women's rights have always been an afterthought.
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